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IN THE SENATE OF THE UNITED STATES

Avucust 3 (legislative day, JuLy 20), 1994

Mr. MircHiELL introduced the following bill; which was read the first time

AvGust 5, 1984

Read the second time and placed on the calendar

A BILL

To achieve universal health insurance coverage, and for other

purposes.
1 Be it enacted by the Senate and House of Representa-
twes of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TrrLE.—This Act may be cited as the
“IHealth Security Act”.

(b) TABLE OF CONTENTS.—The table of contents of

~N N O B W

this Act 1s as follows:

Sec. 1. Short title; table of contents.
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TITLE I—IMPROVED ACCESS TO STANDARDIZED AND
AFFORDABLE HEALTH PLANS

Subtitle A—Rules and Definitions of General Applicability
PArRT 1—RULES OF GENERAL APPLICABILITY

ec. 1001. Access to standardized coverage.
ec. 1002. Standard health plan principles.
Sec. 1003. Protection of consumer choice.

PART 2—DEFINITIONS

See. 1011. Definitions relating to health plans.
See. 1012. Definitions relating to employment and income.
Sec. 1013. Other general definitions.

Subtitle B—Health Plan Standards

PART 1—ESTABLISHMENT AND APPLICATION OF STANDARDS

See. 1101. Establishment of National standards.
See. 1102, General rules.

PART 2—INSURANCE MARKET REFORM

See. 1111, Guaranteed issue, availability, and renewability.

See. 1112, Enrollment.

See. 1113. Coverage of dependents.

See. 1114. Nondiserimination based on health status.

See. 1115. Benefits.

See. 1116. Community rating requirements.

See. 1117. Risk adjustment and reinsurance.

See. 1118. Financial solvency requirements and consumer protection against
provider claims.

PART 3—DELIVERY SYSTEM REFORM

Sec. 1121. Prohibition of diserimination.

Sec. 1122, Quality assurance standards.

Sec. 1123, Consumer grievance process.

Sec. 1124, Health security cards.

See. 1125. Information and marketing standards.

See. 1126. Information regarding a patient’s right to self-determination in
health care services.

Sec. 1127. Contracts with purchasing cooperatives.

Sec. 1128. Health plan arrangements with providers.

See. 1129. Utilization management protocols and physician incentive plans.

PART 4—SUPPLEMENTAL. HEALTH BENEFITS PLANS
Sec. 1141. Supplemental health benefits plans.
Subtitle C—Benefits and Cost-Sharing
PART 1—STANDARD BENEFITS PACKAGES

See. 1201. General deseription of standard benefits packages.
See. 1202, Description of categories of items and services.
See. 1203. Definitions.

PART 2—NATIONAL HEALTH BENEFITS BOARD

See. 1211. Creation of National health benefits board; membership.
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See. 1212, Qualifications of board members.

See. 1213. General duties and responsibilities.

See. 1214. Powers.

See. 1215, Funding.

See. 1216. Applicability of Federal Advisory Committee Act.
See. 1217. Congressional consideration of Board proposals.

Subtitle D—Access to Health Plans

PArRT 1—AcCCESS THROUGH EMPLOYERS

Sec. 1301. General employer responsibilities.

Sec. 1302, Auditing of records.

See. 1303. Prohibition of certain employer diserimination.

See. 1304. Prohibition on self-insuring cost-sharing benefits.

Sec. 1305. Responsibilities in single-payer States.

Sec. 1306. Development of large employer purchasing groups.

See. 1307. Rules governing litigation involving retiree health benefits.
See. 1308. Enforecement.

PART 2—ACCESSs THROUGH HEALTH INSURANCE PURCHASING
COOPERATIVES

SUBPART A

GENERAL REQUIREMENTS

See. 1321. Organization and operation.

See. 1322, Membership.

See. 1323, Agreements with standard health plans.
See. 1324, Membership and marketing fees.

SUBPART B—COMMUNITY-RATED EMPLOYERS
See. 1331. Duties of purchasing cooperatives.

SUBPART C—FEDERAL EMPLOYEES HEALTH BENEFITS PROGRAM

xR P
o @
IR

1341. Requirements applicable to FEHBP.
1342. Special rules for FEHBP supplemental plans.
1343. Definitions.
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PART 3—TREATMENT OF ASSOCIATION PLANS
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1351. Rules relating to multiple employer welfare arrangements.
1352. Association plans.
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Subtitle E—Federal Responsibilities
PART 1—SECRETARY OF HEALTH AND HUMAN SERVICES
SUBPART A—GENERAL DUTIES

See. 1401. General duties and responsibilities.
Sec. 1402. Annual report.

Sec. 1403. Assistance with family collections.
Sec. 1404. Advisory opinions.

Sec. 1405. Funding.
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SUBPART B—RESPONSIBILITIES RELATING TO REVIEW AND APPROVAL OF
STATE SYSTEMS

ec. 1411. Federal review and action on State systems.

ec. 1412. Failure of participating States to meet conditions for compliance.

Sec. 1413. Reduction in payments for health programs by Secretary of Health
and Human Services.

Sec. 1414. Review of Federal determinations.

See. 1415. Federal support for State implementation.

SUBPART C—RESPONSIBILITIES IN ABSENCE OF STATE SYSTEMS

See. 1421, Application of subpart.

See. 1422, Federal assumption of responsibilities in non-participating States.

See. 1423. Imposition of surcharge on premiums under federally-operated sys-
tem.

Sec. 1424, Return to State operation.

SUBPART D

ESTABLISHMENT OF CLASS FACTORS FOR CHARGING PREMIUMS
Sec. 1431. Premium class and age class factors.

SUBPART E—RISK ADJUSTMENT AND REINSURANCE METHODOLOGY FOR
AYMENT OF PLANS

Sec. 1435. Development of a risk adjustment and reinsurance methodology.

SUBPART F—RESPONSIBILITIES FOR FINANCIAL REQUIREMENTS

See. 1441. Capital standards for community-rated plans.
See. 1442, Standard for guaranty funds.

SUBPART G—OPEN ENROLLMENT

See. 1445. Periods of authorized changes in enrollment.
See. 1446. Distribution of comparative information.
Sec. 1455. Reports.

PART 2—ESSENTIAL COMMUNITY PROVIDERS

See. 1461. Certification.

Sec. 1462, Categories of providers automatically certified.

See. 1463. Standards for additional providers.

Sec. 1464. Certification process; review; termination of certifications.
Sec. 1465. Notification of participating States.

See. 1466. IHealth plan requirement.

See. 1467. Recommendation on continuation of requirement.

Sec. 1468. Definitions.

PART 3—SPECIFIC RESPONSIBILITIES OF SECRETARY OF LLABOR

Sec. 1481. Responsibilities of Secretary of Labor.

Sec. 1482, Federal role with respect to multi-State self-insured health plans.

Sec. 1483. Assistance with employer collections.

Sec. 1484. Penalties for failure of large employer purchasing groups to meet re-
quirements.

Sec. 1485. Applicability of ERISA enforcement mechanisms for enforcement of
certain requirements.

Sec. 1486. Workplace wellness program.
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PART 4—OFFICE OF RURAL HEALTH PoOLICY
Sec. 1491, Office of rural health policy.
Subtitle F—Participating State Responsibilities
PART 1—GENERAL RESPONSIBILITIES

See. 1501. State plan and certification of standard health plans and supple-
mental health benefits plans.

See. 1502, Community rating areas and health plan service arcas.

See. 1503. Open enrollment periods.

See. 1504. Risk adjustment program.

See. 1505, Guaranty funds.

See. 1506. Enrollment activities.

See. 1507. Rural and medically underserved areas.

See. 1508. Public access sites.

See. 1509. Requirements relating to possessions of the United States.

See. 1510. Right of recovery of certain taxes against providers.

PART 2—TREATMENT OF STATE LAWS

See. 1511, Preemption of certain State laws relating to health plans.
See. 1512, Override of restrictive State practice laws.

PART 3—STATE FLEXIBILITY

SUBPART A—EXISTING STATE LAWS

See. 1521. Continuance of existing Federal law waivers.

See. 1522, Hawaii prepaid Health Care Act.

Sec. 1523. Alternative State provider payment systems.

Sec. 1524. Alternative State hospital services payment systems.

SUBPART B—REQUIREMENTS FOR STATE SINGLE-PAYER SYSTEMS

See. 1531, Single-payer system deseribed.

See. 1532, General requirements for single-payer systems.

See. 1533. Special rules for States operating statewide single-payer system.

See. 1534. Special rules for community rating arca-specific single-payer sys-
tems.

SUBPART C—EARLY IMPLEMENTATION OF COMPREIENSIVE STATE PROGRAMS
See. 1541. Early implementation of comprehensive State programs.
Subtitle G—DMiscellaneous Provisions

Sec. 1601. Provision of items or services contrary to religious belief or moral
conviction.
Sec. 1602, Antidiserimination.

TITLE II—NEW BENEFITS

Subtitle A—Coverage of Outpatient Preseription Drugs in Medicare
See. 2000. References in subtitle.

PART 1—COVERAGE OF OQUTPATIENT PRESCRIPTION DRUGS
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. 2001.
. 2002.

. 2003.
. 2004.
. 2005.
. 2006.
. 2007.

. 2008.
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Coverage of outpatient preseription drugs.

Payment rules and related requirements for covered outpatient
drugs.

Medicare rebates for covered outpatient drugs.

Prescription drug payment review commission.

Coverage of home infusion drug therapy services.

Medicare drug benefit plans.

Payment for covered outpatient drug benefit under medicare con-
tracts with IIMOs and CMPS.

Maintenance of effort.

Subtitle B—Home and Community-Based Services

PART 1—HOME AND COMMUNITY-BASED SERVICES FOR INDIVIDUALS WITII

See.

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

2101.

2102.
2103.
2104.
2105.
2106.
2107.
2108.
2109.
2110.

DISABILITIES

State programs for home and ecommunity-based services for individ-
uals with disabilities.

State plans.

Individuals with disabilities defined.

Home and community-based services covered under State plan.

Cost sharing.

Quality assurance and safeguards.

Advisory groups.

Payments to States.

Appropriations; allotments to States.

Federal evaluations.

PART 2—GRANTS RELATING TO TIHE DEVELOPMENT OF HOSPITAL LINKAGE

PROGRAMS

See. 2111. Information and technical assistance grants relating to development

of hospital linkage programs.

Subtitle C—Long-Term Care Insurance Improvement and Accountability

See.

See.

2200.

Short title.

PART 1—PROMULGATION OF STANDARDS AND MODEL BENEFITS

2201.

Standards.

PART 2—ESTABLISHIMENT AND IMPLEMENTATION OF LONG-TERM CARE

Sec.
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.
Sec.

2211.
2212,
2213.
2214.

2215.
2216.
2217.
2218.

PART
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INSURANCE POLICY STANDARDS

Implementation of policy standards.

Regulation of sales practices.

Additional responsibilities for carriers.

Renewability standards for issuance, and basic for cancellation of
policies.

Benefit standards.

Nonforfeiture.

Limit of period of contestability and right to return.

Civil money penalty.

LONG-TERM CARE INSURANCE POLICIES, DEFINITION AND
ENDORSEMENTS
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See. 2221. Long-term care insurance policy defined.
See. 2222, Code of conduct with respect to endorsements.

Subtitle D—Life Care

See. 2301. Short title.
See. 2302. Life care: public insurance program for nursing home care.

Subtitle E—Study and Report
See. 2401. Study of issues related to end of life care.
TITLE III—HEALTH PROFESSIONS WORKFORCE
Subtitle A—Workforce Priorities Under Federal Payments
Sec. 3000. Definitions.

PART 1—INSTITUTIONAL COSTS OF GRADUATE MEDICAL EDUCATION;
WORKFORCE PRIORITIES

SUBPART A—NATIONAL COUNCIL REGARDING WORKFORCE PRIORITIES

See. 3001. National Council on Graduate Medical Education.
SUBPART B—AUTHORIZED POSITIONS IN SPECIALTY TRAINING

See. 3011. Cooperation regarding approved physician training programs.

See. 3012. Annual authorization of total number of graduate medical education
positions.

See. 3013. Annual authorization of number of specialty positions; requirements
regarding primary health care.

See. 3014. National Council recommendation of number of graduate medical
education positions.

See. 3015. Allocations among specialities and programs.

SUBPART (—COSTS OF GRADUATE MEDICAL EDUCATION
CHAPTER 1—OPERATION OF APPROVED PHYSICIAN TRAINING PROGRAMS

See. 3031, Federal formula payments to qualified entities for the costs of the
operation of approved physician training programs.

See. 3032, Application for payments.

See. 3033. Availability of funds for payments; annual amount of payments.

See. 3034. Payments for dental and podiatric positions.

CHAPTER 2—ACADEMIC HEALTH CENTERS AND OTHER ELIGIBLE
INSTITUTIONS

See. 3051, Federal formula payments to academie health eenters and other eli-
eible institutions.

See. 3052, Request for payments.

See. 3053, Availability of funds for payments; annual amount of payments.

SUBPART D—TRANSITIONAL PROVISIONS

See. 3055. Transitional payments to institutions.
See. 3056. Waiver of foreign country residence requirement with respect to
international medical graduates.
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Sec.

Sec.

3061.
3062.
3063.

. 3071,
. 3072,

w
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=
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3074.

3081.
3082.
3083.

PART 2—HEALTH PROFESSIONS SCHOOLS PAYMENTS
SUBPART A—PAYMENTS TO MEDICAL SCHOOLS

Federal payments to medical schools.
Application for payments.
Authorization of appropriations; annual amount of payments.

SUBPART B—PAYMENTS TO NURSING PROGRAMS

Federal payments to graduate nurse training programs.
National Council on Graduate Nurse Training.

SUBPART C—PAYMENTS TO DENTAL SCHOOLS

. Dental schools.

SUBPART D—PAYMENTS TO SCIHOOLS OF PUBLIC HEALTII

Schools of publie health.

PART 3—RELATED PROGRAMS

SUBPART A—WORKFORCE DEVELOPMENT

Programs of the Secretary of Health and Human Services.

Programs of the Secretary of Labor.

Requirement for certain programs regarding redeployment of health
care workers.

SUBPART B—TRANSITIONAL PROVISIONS FOR WORKFORCE STABILITY

3091.
3092.
3093.

3094.
3095.
3096.

3131.

. 3201.
. 3202,
. 3203,

3211.

3221.

oS 2357

Application.

Definitions.

Obligations of displacing employer and affiliated enterprises in event
of displacement.

Employment with sucecessors.

Collective bargaining obligations during transition period.

Gieneral provisions.

Subtitle B—Academic Health Centers
Discretionary grants regarding access to centers.
Subtitle C—Health Research Initiatives

PART 1—PROGRAMS FOR CERTAIN AGENCIES

Biomedical, behavioral and health services research.
Health services research.
AHCPR guidelines and standards.

PART 2—FUNDING FOR PROGRAM
Authorizations of appropriations.
PART 3—MEDICAL TECHNOLOGY IMPACT STUDY

Medical technology impact study.
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Subtitle D—Core Functions of Public Health Programs; National Initiatives
Regarding Preventive Iealth

PART 1—FUNDING

See. 3301, Authorizations of appropriations.

PART 2—CORE FUNCTIONS OF PUBLIC HEALTH PROGRAMS

Sec. 3311. Purposes.

See. 3312, Grants to States for core functions of public health.

See. 3313. Submission of information.

See. 3314. Reports.

See. 3315, Application for erant.

See. 3316. Allocations for certain activities.

See. 3317. Definitions.

Sec. 3318. Single application and uniform reporting systems for core functions
of public health and public health categorical grant programs
administered by the centers for disease control and prevention.

NATIONAL INITIATIVES REGARDING HEALTH PROMOTION AND
DISEASE PREVENTION

PArT 3

SUBPART A—GENERAL GRANTS

See. 3331. Grants for national prevention initiatives.
See. 3332. Priorities.

See. 3333. Submission of information.

Sec. 3334. Application for grant.

SUBPART B—DEVELOPMENT OF TELEMEDICINE IN RURAL UNDERSERVED
AREAS

See. 3341. Grants for development of rural telemedicine.
See. 3342, Report and evaluation of telemedicine.

See. 3343. Regulations on reimbursement of telemedicine.
See. 3344. Authorization of appropriations.

See. 3345. Definitions.

Subtitle E—Ilealth Services for Medically Underserved Populations

PART 1—INITIATIVES FOR ACCESS TO HEALTHO CARE

SUBPART A—AUTHORIZATION OF APPROPRIATIONS

See. 3411. Authorizations of appropriations.

SUBPART B—DEVELOPMENT OF COMMUNITY HEALTII GROUPS AND IIEALTII
CARE SITES AND SERVICES

See. 3421. Grants and contracts for development of plans and networks and the
expansion and development of health care sites and services.

See. 3422, Certain uses of awards.

See. 3423. Application.

Sec. 3424. Purposes and conditions.

SUBPART C—CAPITAL COST OF DEVELOPMENT OF COMMUNITY HEALTII
GROUPS AND OTHER PURPOSES

Sec. 3441. Direct loans and grants.
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Sec.
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Sec.
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3442,
3443.
3444.
3445.
3446.

3461.
3462.

3471.
3472,

3473,

3481.
3482.
3483,
3484.
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Certain recquirements.

Defaults; right of recovery.

Provisions regarding construction or expansion of facilities.
Application for assistance.

Administration of programs.

SUBPART D—ENABLING AND SUPPLEMENTAL SERVICES

Grants and eontracts for enabling and supplemental services.
Authorizations of appropriations.

PART 2—NATIONAL HEALTH SERVICE CORPS

Authorizations of appropriations.

Allocation for participation of nurses in scholarship and loan repay-
ment programs.

Allocation for participation of psychiatrists, psychologists, and clin-
ical social workers in scholarship and loan repayment pro-
grams.

PAYMENTS TO HOSPITALS SERVING VULNERABLE POPULATIONS

Payments to hospitals.
Identification of eligible hospitals.
Amount of payments.

Base year.

Subtitle F—DMental Health; Substance Abuse

PART 1—AUTHORITIES REGARDING PARTICIPATING STATES

. 3510.
. 3511.

PArT

.. 3531.
.. 3532.
. 3533,
. 3534

Integration of mental health and substance abuse systems.
Report on integration of mental health systems.

2—ASSISTANCE FOR STATE MANAGED MENTAL HEALTI AND
SUBSTANCE ABUSE PROGRAMS

Availability of assistance.

Plan requirements.

Additional Federal responsibilities.
Authorization of appropriations.

Subtitle G—Comprehensive School THealth Education; School-Related Health

Services

PART 1—HEALTHY STUDENTS-HEALTHY SCHOOLS GRANTS FOR SCHOOL
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3601.
3602.
3603.
3604.

. 3681.
. 3682,
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HEALTH EDUCATION

Purposes.

Healthy students-healthy schools grants.

Healthy Students-Healthy Schools Interagency Task Force.
Duties of the Secretary.

PART 5—SCHOOL-RELATED HEALTH SERVICES

SUBPART A—DEVELOPMENT AND OPERATION

Authorization of appropriations.
Eligibility for grants.
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C.

. 3683
. 3684,
. 3685

3691.

3695.

3901.

3902.

3903.

3905.

3908.

4000.

. 4001.
. 4002.

. 4101.
. 4102.

. 4103.
. 4104

. 4105.
. 4106.
4107.

. 4108.
. 4109.

. 4110.
. 4111,
. 4112,

oS 2357
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Preferences.
Planning and development grants.
Grants for operation of school health services.

SUBPART B—CAPITAL COSTS OF DEVELOPING PROJECTS

Funding.
Subtitle H—Public Health Service Initiative

Public health service initiative.

Subtitle I—Additional Provisions Regarding Public Health

Curriculum development and implementation regarding domestic vi-
olence and women’s health.
Community scholarship programs.

Subtitle J—Oeccupational Safety and Health
Occupational injury and illness prevention.
Subtitle K—Full Funding for WIC
Full funding for WIC.
Subtitle L—Border Health Improvement

Border Health Commission.

TITLE IV—MEDICARE AND MEDICAID

References in title.
Subtitle A—Medicare
PART 1—INTEGRATION OF MEDICARE BENEFICIARIES

Individual election to remain in certain health plans.
Enrollment and termination of enrollment.

PART 2—PROVISIONS RELATING TO PART A

Inpatient hospital services update for PPS hospitals.

Reduction in payments for capital-related costs for inpatient hospital
services.

Reductions in disproportionate share payments.

Extension of freeze on updates to routine service cost limits for
skilled nursing facilities.

Medicare-dependent, small rural hospitals.

Provisions relating to rural health transition grant program.

Payments for sole community hospitals with teaching programs and
multihospital campuses.

Moratorium on designation of new long-term hospitals.

Revised payment methodology for rehabilitation and long-term care
hospitals.

Termination of indirect medical education payments.

Limited service hospital program.

Subacute care study.



PART 3—PROVISIONS RELATING TO PART B

Sec. 4201. Updates for physicians’ services.

Sec. 4202. Substitution of real GDP to adjust for volume and intensity; repeal
of restriction on maximum reduction permitted in default up-
date.

See. 4203. Payment for physicians’ services relating to inpatient stays in cer-
tain hospitals.

See. 4204. Changes in underserved area bonus payments.

See. 4205. Correction of MVPS upward bias.

Sec. 4206. Demonstration projects for medicare State-based performance
standard rate of increase.

Sec. 4207. Elimination of formula-driven overpayments for certain outpatient

hospital services.

ec. 4208. Eye or eye and ear hospitals.

ec. 4209. Imposition of coinsurance on laboratory services.

Sec. 4210. Application of competitive acquisition process for part B items and
services.

See. 4211. Application of competitive acquisition procedures for laboratory serv-
ices.

See. 4212, Expanded coverage for physician assistants and nurse practitioners.

Sec. 4213. Elimination of balance billing.

Sec. 4214. Development and implementation of resource-based methodology for
practice expenses.

Sec. 4215. Payments for durable medical equipment.

Sec. 4216. General part B premium.

PART 4—PROVISIONS RELATING TO PARTS A AND B

Sec. 4301. Medicare secondary payer changes.

4302. Increase in medicare secondary payer coverage for end stage renal
disease services to 24 months.

4303. Expansion of eenters of excellence.

4304. Reduction in routine cost limits for home health services.

¢. 4305. Imposition of 20 percent coinsurance on home health services under
medicare.

4306. Termination of graduate medical education payments.

4307. Medicare select.
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Subtitle B—Medicaid Program

PART 1—INTEGRATION OF CERTAIN MEDICAID ELIGIBLES INTO REFORMED
HEALTH CARE SYSTEM

See. 4601. Limiting coverage under medicaid of items and services covered
under standard benefit package.

PART 2—COORDINATED CARE SERVICES FOR DISABLED MEDICAID

ELIGIBLES
See. 4605. Coordinated care serviees for disabled medicaid eligibles.

PART 3—PAYMENTS TO HOSPITALS SERVING VULNERABLE POPULATIONS

See. 4611. Replacement of DSIH payment provisions with provisions relating to
payments to hospitals serving vulnerable populations.

PART 4—MEDICAID LONG-TERM CARE PROVISIONS
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4615.

4616.

4617.

4618.

4619.

4621.

4622.
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Increased resource disregard for individuals receiving certain serv-
ices.

Frail elderly demonstration project waivers.

Elimination of requirement of prior institutionalization with respect
to habilitation services furnished under a waiver for home or
community-based services.

Elimination of rule regarding availability of beds in certain institu-
tions.

Preadmission screening for mentally retarded individuals.

PART 5—MISCELLANEOUS
Medicaid coverage of all certified nurse practitioner and clinical

nurse specialist services.
Relief from third party liability requirements when cost-effective.

TITLE V—QUALITY AND CONSUMER PROTECTION

5001.
5002.
5003.
5004.
5005.
5006.
5007.
5008.
5009.
5010.
5011.
5012.
5013.

5101.
5102.

Subtitle A—Quality Management and Improvement

National quality council.

National goals and performance measures of quality.
Standards and performance measures for health plans.
Plan data analysis and consumer surveys.

Evaluation and reporting of quality performance.
Development and dissemination of practice guidelines.
Research on health care quality.

Quality improvement foundations.

Consumer information and advocacy.

Authorization of appropriations.

Role of health plans in quality management.
Information on health care providers.

Conforming amendments to Public Health Service Act.

Subtitle B—Administrative Simplification
PART 1—PURPOSE AND DEFINITIONS

Purpose.
Definitions.

PART 2—STANDARDS FOR DATA ELEMENTS AND INFORMATION

5111.
5112.
5113.
5114.

5115.

TRANSACTIONS

General requirements on secretary.

Standards for data elements of health information.

Information transaction standards.

Standards relating to written claims submitted by individuals and
written explanations of benefits.

Timetables for adoption of standards.

PART 3—REQUIREMENTS WITH RESPECT TO CERTAIN TRANSACTIONS AND

Sec.

<

eC.
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5121.
5122.

INFORMATION

Requirements with respect to certain transactions and information.
Timetables for compliance with requirements.

PART 4—ACCESSING HEALTH INFORMATION



5151.
5132.
5133.
5134.

PART 5

5141.
5142.

5151.

5161.
5162.
5164.
5165.
5166.
5167.
5168.
5169.
5170.

5171.
5172.

14

Accessing health information for authorized purposes.
Responding to access requests.

Length of time information should be accessible.
Timetables for adoption of standards and compliance.

STANDARDS AND CERTIFICATION FOR HEALTH INFORMATION
NETWORK

Standards and certification for health information network services.
Ensuring availability of information.

PART 6—PENALTIES

General penalty for failure to comply with requirements and stand-
ards.

PART T—MISCELLANEOUS PROVISIONS

Imposition of additional requirements.

Effect on State law.

Iealth information continuity.

Protection of commercial information.

Payment for health care services or health plan premiums.
IHealth security cards.

Misuse of health security card or personal health identifier.
Direct billing for clinical laboratory services.

Authorization of appropriations.

PART 8—ASSISTANCE TO THE SECRETARY

General requirement on secretary.
Iealth information advisory committee.

PART 9—DEMONSTRATION PROJECTS FOR COMMUNITY-BASED CLINICAL

See.
See.

5181.

INFORMATION SYSTEMS

Grants for demonstration projects.

PART 10—MEDICARE AND MEDICAID COVERAGE DATA BANK

5191.

5201.
5202.

5206.
5207.
5208.

oS 2357

Repeal of medicare and medicaid coverage data bank.
Subtitle C—Privacy of Health Information
PART 1—FINDINGS AND DEFINITIONS

Findings and purposes.
Definitions.

PART 2—AUTHORIZED DISCLOSURES
SUBPART A—GENERAL PROVISIONS
General rules regarding disclosure.

Authorizations for disclosure of protected health information.
Certified health information network services.



SUBPART B—=SPECIFIC DISCLOSURES RELATING TO PATIENT

Sec. 5211, Disclosures for treatment and financial and administrative trans-
actions.
See. 5212, Next of kin and directory information.
See. 5213. Emergency circumstances.
SUBPART C—DISCLOSURE FOR OVERSIGHT, PUBLIC HEALTH, AND RESEARCH
PURPOSES

See. 5216. Oversight.
See. 5217. Public health.
See. 5218. IHealth research.

SUBPART D—DISCLOSURE FOR JUDICIAL, ADMINISTRATIVE, AND LAW
ENFORCEMENT PURPOSES

Sec. 5221, Judicial and administrative purposes.
Sec. 5222, Law enforcement.

SUBPART E—DISCLOSURE PURSUANT TO GOVERNMENT SUBPOENA OR
WARRANT

See. 5226. Government subpoenas and warrants.
Sec. 5227, Aceess procedures for law enforcement subpoenas and warrants.
See. 5228. Challenge procedures for law enforcement warrants and subpoenas.

SUBPART F

DISCLOSURE PURSUANT TO PRIVATE PARTY SUBPOENA

See. 5231. Private party subpoenas.
See. 5232, Access procedures for private party subpoenas.
See. 5233. Challenge procedures for private party subpoenas.

PROCEDURES FOR ENSURING SECURITY OF PROTECTED HEALTH
INFORMATION

PArT 3

SUBPART A—ESTABLISHMENT OF SAFEGUARDS

<

Sec. 5236. Establishment of safeguards.

Sec. 5237. Accounting for disclosures.
SUBPART B—REVIEW OF PROTECTED HEALTH INFORMATION BY SUBJECTS OF
THE INFORMATION

See. 5241. Inspection of protected health information.
See. 5242, Amendment of protected health information.
See. 5243. Notice of information practices.

SUBPART (—STANDARDS FOR ELECTRONIC DISCLOSURES
Sec. H246. Standards for electronice disclosures.

PART 4—SANCTIONS

SUBPART A—NO SANCTIONS FOR PERMISSIBLE ACTIONS

See. 5251, No liability for permissible disclosures.
See. 5252, No liability for institutional review board determinations.
See. 5253. Reliance on certified entity.
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SUBPART B—CIVIL SANCTIONS

[02]
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. Civil penalty.
7. Civil action.
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SUBPART C—CRIMINAL SANCTIONS
See. 5261. Wrongful disclosure of protected health information.

PART 5—ADMINISTRATIVE PROVISIONS

See. 5266. Relationship to other laws.
See. 5267. Rights of incompetents.
See. 5268, Exercise of rights.

Subtitle D—Expanded Efforts To Combat Health Care Fraud and Abuse
Affecting Federal Outlay Programs

PART 1—IMPROVED ENFORCEMENT

See. 5301. IHealth care fraud and abuse affecting Federal outlay programs.

See. 5302. Establishment of Federal outlay program fraud and abuse control
account.

Sec. 5303. Use of funds by Inspector General.

See. 5304. Rewards for information leading to prosecution and convietion.

PART 2—C1vIL PENALTIES AND RIGHTS OF ACTION

Sec. 5311. Civil monetary penalties.
See. 5312. Permitting parties to bring actions on own behalf.
Sec. 5313. Exclusion from program participation.

PART 3—AMENDMENTS TO CRIMINAL LAW

Sec. 5321. Health care fraud.

See. 5322, Theft or embezzlement.

Sec. 5323. False Statements.

See. 5324. Bribery and graft.

See. 5325. Injunctive relief relating to health care offenses.
Sec. 5326. Grand jury disclosure.

Sec. 5327. Forfeitures for violations of fraud statutes.

PART 4—AMENDMENTS TO CIVIL FALSE CLAIMS ACT
Sec. 5331. Amendments to Civil False claims Act.

PART 5—EFFECTIVE DATE

See. 5341, Effective date.
Subtitle E—DMedical Liability Reform
PART 1—SYSTEM REFORMS

Sec. 5401. Federal tort reform.

See. 5402. State-based alternative dispute resolution mechanisms.
See. 5403. Requirement of certificate of merit.

Sec. 5404. Limitation on amount of attorney’s contingency fees.
See. 5405. Periodie payment of awards.

Sec. 5406. Federal study on medical negligence.
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PART 2—DEMONSTRATION PROJECT RELATING TO MEDICAL MALPRACTICE

Sec.

Sec.

See.
See.
See.

LiIABILITY

5411. Pilot program applying practice guidelines to medical malpractice li-
ability actions.
5412. Enterprise liability demonstration project.

Subtitle F—Remedies and Enforcement

PART 1—REVIEW OF BENEFIT DETERMINATIONS FOR ENROLLED
INDIVIDUALS

SUBPART A—GENERAL RULES

5501. Health plan claims procedure.

5502. Review in area complaint review offices of grievances based on acts
or practices by health plans.

5503. Initial proceedings in complaint review offices.

5504. Hearings before hearing officers in complaint review offices.

5505. Civil money penalties.

SUBPART B—EARLY RESOLUTION PROGRAMS

5511. Establishment of early resolution programs in complaint review of-
fices.

5512. Initiation of participation in mediation proceedings.

5513. Mediation proceedings.

5514. Legal effect of participation in mediation proceedings.

5515. Enforcement of settlement agreements.

5516. Due process for health care providers.

PART 2—ADDITIONAL REMEDIES AND ENFORCEMENT PROVISIONS

5531. Judicial review of Federal action on State systems.

5532. Civil enforcement.

5533. Priority of certain bankruptey claims.

5534. Private right to enforce State responsibilities.

5535. Private right to enforce Federal responsibilities in operating a sys-
tem in a State.

5536. Enforcement of consumer protections.

5537. Discerimination claims.

5538. Nondiscerimination in federally assisted programs.

5539. Civil and administration action by essential community provider.

5540. Facial constitutional challenges.

5541. Treatment of plans as parties in civil actions.

5542. Whistleblower protections.

5543. General nonpreemption of rights and remedies.

Subtitle G—Repeal of Exemption
5601. Repeal of exemption for health insurance.
TITLE VI—INDIVIDUAL AND EMPLOYER SUBSIDIES
Subtitle A—Individual Premium and Cost-Sharing Assistance

6001. Requirement to operate State program.
6002. Assistance with standard health plan premiums.
6003. Assistance with cost-sharing for standard health plans.
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See. 6004. Eligibility determinations.

See. 6005. End-of-year reconciliation for premium assistance.
See. 6006. Enrollment outreach.

See. 6007. Payments to States.

See. 6008. Definitions and determinations of income.

Subtitle B—Employer Subsidies

See. 6101, Purpose.
See. 6102, Eligible employers.
See. 6103. Employer certification.
See. 6104. Amount of subsidy.
See. 6105. Definition.

TITLE VII—REVENUE PROVISIONS
See. 7000. Amendment of 1986 Code.

Subtitle A—Financing Provisions

PART 1—INCREASE IN TAX ON ToBaACCO PrRODUCTS

Sec. 7101. Increase in excise taxes on tobacco products.

See. 7102. Modifications of certain tobacco tax provisions.

See. 7103. Imposition of excise tax on manufacture or importation of roll-your-
own tobacco.

PART 2—HEALTH RELATED ASSESSMENTS

See. 7111. Assessments on insured and self-insured health plans.
See. 7112. IHigh cost health plan assessment.

PART 3—RECAPTURE OF CERTAIN HEALTH CARE SUBSIDIES

See. 7121. Recapture of certain health care subsidies received by high-income
individuals.

PART 4—OTHER PROVISIONS

See. 7131. Increase in tax on certain hollow point and large caliber handgun
ammunition.

See. 7132. Modification to self-employment tax treatment of certain S corpora-
tion shareholders and partners.

See. 7133. Extending medicare coverage of, and application of hospital insur-
ance tax to, all State and local government employees.

Subtitle B—Tax Treatment of Employer-Provided Health Care
PART 1—GENERAL PROVISIONS

ec. 7201. Limitation on exclusion for employer-provided health benefits.

ec. 7202. Health benefits may not be provided under cafeteria plans.

See. 7203. Increase in deduction for health insurance costs of self-employed in-
dividuals.

See. 7204. Limitation on prepayment of medical insurance premiums.

PART 2—VOLUNTARY EMPLOYER HEALTH CARE CONTRIBUTIONS

See. 7111. Tax treatment of voluntary employer health care contributions.
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See.
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Sec.
Sec.

Sec.

7301.

7302.

7303.

7304.

7305.
7306.

. T48.

Subtitle C—Exempt Health Care Organizations
PART 1—GENERAL PROVISIONS

Qualification and disclosure requirements for nonprofit health care
organizations.

Excise taxes for private inurement by tax-exempt health care organi-
zations.

Treatment of health maintenance organizations, parent organiza-
tions, and health insurance purchasing cooperatives.

Tax treatment of taxable organizations providing health insurance
and other prepaid health care services.

Repeal of section 833.

Tax exemption for high-risk insurance pools.

PART 2—TAX TREATMENT OF SECTION 501(¢)(3) BONDS

Tax treatment of 501(¢)(3) bonds similar to governmental bonds.

Subtitle D—Tax Treatment of Long-Term Care Insurance and Services

7401.
7402.
7403.

7404.

7502

7501.

Qualified long-term care services treated as medical care.

Treatment of long-term care insurance.

Tax treatment of accelerated death benefits under life insurance
contracts.

Tax treatment of companies issuing qualified accelerated death ben-
efit riders.

Subtitle E—Other Revenue Provisions

PART 1—EMPLOYMENT STATUS PROVISIONS

Employment status proposal required from Department of the
Treasury.
. Increase in services reporting penalties.

PART 2—TAX INCENTIVES FOR HEALTH SERVICES PROVIDERS

7521.
7522.

7523.

Nonrefundable credit for certain primary health services providers.
. Expensing of medical equipment.

PART 3—MISCELLANEOUS PROVISIONS

Post-retirement medical and life insurance reserves.

Credit for cost of personal assistance services required by employed
individuals.

Disclosure of return information for administration of certain pro-
grams under the Health Security Act.

Subtitle F—Graduate Medical Education and Academic Health Centers Trust

Fund

Sec. 7601. Establishment of Graduate Medical Education and Academic Health

oS 2357

Centers Trust Fund.

TITLE VIII—OTHER FEDERAL PROGRAMS

Subtitle A—Indian Health Service
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See. 8101. Purposes.

See. 8102. Definitions.

See. 8103. Eligibility and health service coverage of Indians.
See. 8104. Supplemental Indian health care benefits.

See. 8105. Provision of health services to non-Indians.

See. 8106. Essential community providers.

See. 8107. Payment by other providers.

See. 8108. Contracting authority.

See. 8109. Consultation.

See. 8110. Transitional studies.

See. 8111. Loans and loan guarantees.

See. 8112, Simplification of billing.

See. 8113. Long-term care demonstrations.

See. 8114. Technical assistance.

Sec. 8115. Public health programs.

See. 8116. Survey of health services available to Indian veterans.
See. 8117. Rule of construction.

See. 8118. Authorization of appropriations.

See. 8119. Funding methodology.

TITLE IX—WORKERS COMPENSATION MEDICAL SERVICES

See. 9000. Application of information requirements.

See. 9001. Provision of care in disputed cases.

See. 9002, Demonstration projects.

See. 9003. Commission on Workers Compensation Medical Services.

TITLE X—PREMIUM FINANCING
Subtitle A—National Health Care Cost and Coverage Commission

See. 10001. National Health Care Cost And Coverage Commission.

Sec. 10002. Composition.

Sec. 10003. Duties of Commission.

Sec. 10004. Congressional consideration of Commission recommendations.
Sec. 10005. Operation of the Commission.

Subtitle B—Employer and Individual Premium Requirements and Assistance

Sec. 10101, Application of subtitle.
Sec. 10102, Definitions.

PART 1—EMPLOYER PREMIUM PAYMENTS

See. 10111. Obligation.
Sec. 10112, Community-rated employers.
See. 10113. Experience rated employers.

PART 2—FAMILY PAYMENT RESPONSIBILITIES

SUBPART A

FAMILY SHARE

See. 10131. Enrollment and premium payments.
See. 10132, Family share of premiums.

See. 10133, Amount of premium.

See. 10134. Collection shortfall add-on.

See. 10135, Family ceredit.

See. 10136. Premium subsidy.
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See. 10137. No loss of coverage.
SUBPART B—PAYMENT OF FAMILY CREDIT BY CERTAIN FAMILIES

See. 10141. Payment of family eredit by nonworking and part-time certain
families.
See. 10142. Limitation of liability based on income.

TITLE XI—ENSURING HEALTH CARE REFORM FINANCING

See. 11001. Ensuring health care reform financing.

TITLE I—-IMPROVED ACCESS TO
STANDARDIZED AND AFFORD-
ABLE HEALTH PLANS

Subtitle A—Rules and Definitions
of General Applicability
PART 1—RULES OF GENERAL APPLICABILITY

SEC. 1001. ACCESS TO STANDARDIZED COVERAGE.

(a) IN GENERAL.—A participating State system shall
require that each health plan (whether insured or self-in-
sured) or long-term care policy issued, sold, offered for
sale, or operated in the State shall be certified by the ap-
propriate certifying authority as one of the following:

(1) A certified standard health plan.

(2) A certified supplemental health benefits
plan.

(3) A certified long-term care policy under part

2 of subtitle B of title II.

(b) FEDERAL CERTIFICATION OF MULTISTATE

SELF-INSURED Prans.—For Federal certification of

multistate self-insured health plans, see section 1482,

oS 2357



22

1 SEC. 1002. STANDARD HEALTH PLAN PRINCIPLES.

2 In accordance with this Aect, the following principles

3 shall apply to all standard health plans:

4 (1) No standard health plan may discriminate

5 on the basis of medical history, health status, pre-

6 existing medical conditions, or genetic predisposition

7 to medical conditions.

8 (2) A standard health plan—

9 (A) shall offer an annual open enrollment
10 period and accept all eligible individuals for cov-
11 erage;

12 (B) shall not impose a rider that serves to
13 exclude coverage to an individual; and

14 (C) shall not impose waiting periods before
15 coverage begins.

16 (3) A standard health plan shall ensure that all
17 medically necessary or appropriate services, as de-
18 fined in the benefits package, are provided.

19 (4) Health benefits coverage shall be portable
20 from one standard health plan to another.

21 Nothing in this section shall be construed so as to relieve
22 a standard health plan of any obligation or requirement
23 imposed under this Act.

24 SEC. 1003. PROTECTION OF CONSUMER CHOICE.

25 Nothing in this Act shall be construed as prohibiting

26 the following:
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(1) An individual from purchasing any health
care services.

(2) An individual from purchasing supplemental
insurance (offered consistent with this Act) to cover
health care services not included within the standard
benefits package established under subtitle C.

(3) An individual who is not an eligible indi-
vidual from purchasing health insurance.

(4) Employers from providing coverage for ben-
efits in addition to such standard benefits package
(subject to part 1 of subtitle D).

(5) An individual from obtaining (at the ex-
pense of such individual) health care from any
health care provider of such individual’s choice.

PART 2—DEFINITIONS

SEC. 1011. DEFINITIONS RELATING TO HEALTH PLANS.

Except as otherwise specifically provided, in this Act

18 the following definitions and rules apply:

19
20
21
22
23
24

(1) HEALTH PLAN.—

(A) IN GENERAL.—The term ‘‘health plan”
means any plan or arrangement which provides,
or pays the cost of, health benefits. Such term
does not include the following, or any combina-

tion thereof:
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(i) Coverage only for accidental death
or dismemberment.

(i) Coverage providing wages or pay-
ments in lieu of wages for any period dur-
ing which the employee is absent from
work on account of sickness or mjury.

(1) A medicare supplemental policy
(as defined in section 1882(g)(1) of the
Social Security Act).

(iv) Coverage issued as a supplement
to liability insurance.

(v) Worker’s compensation or similar
Insurance.

(vi) Automobile medical-payment in-
surance.

(vii) A long-term care policy, including
a nursing home fixed indemnity policy (un-
less the Secretary determines that such a
policy provides sufficiently comprehensive
coverage of a benefit so that it should be
treated as a health plan).

(vii1)) An equivalent health care pro-

oram.
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(ix) Such other plan or arrangement
as the Secretary determines is not a health

plan.

Such term includes any plan or arrangement
not deseribed in any preceding subparagraph
which provides for benefit payments, on a peri-
odic basis, for a specified disease or illness or
period of hospitalization without regard to the
costs incurred or services rendered during the

period to which the payments relate.

(B) INSURED HEALTH PLAN.—

(1) IN GENERAL.—The term ‘“‘insured
health plan” means any health plan which
is a hospital or medical service policy or
certificate, hospital or medical service plan
contract, or health maintenance organiza-
tion group contract offered by a carrier.

(1) CARRIER.—The term ‘‘carrier”
means a licensed insurance company, a
hospital or medical service corporation (in-
cluding an existing Blue Cross or Blue
Shield organization, within the meaning of
section 833(¢)(2) of Internal Revenue Code
of 1986 as in effect before the date of the

enactment of this Act), a health mainte-
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nance organization, or other entity licensed
or certified by the State to provide health
insurance or health benefits. The Secretary
may issue regulations that provide for af-
filiated carriers to be treated as a single
carrier where appropriate under this Act.

(C) SELF-INSURED HEALTH PLAN.—The
term ‘self-insured health plan’ means an em-
ployee welfare benefit plan, church plan, or
other arrangement which—

(1) provides health benefits funded in

a manner other than through the purchase

of one or more insured health plans, but

(i1) does not include any coverage or
insurance described in clauses (i) through

(ix) of subparagraph (A).

(2) CERTIFIED STANDARD HEALTH PLAN.—

(A) IN GENERAL.—The term ‘certified
standard health plan” means a standard health
plan which is certified by the appropriate certi-
fying authority as meeting the other applicable
requirements of this title.

(B) STANDARD HEALTH PLAN.—The term
“standard health plan” means a health plan

which provides for the standard benefits pack-



\O oo J (@) () -~ W [\ —_

[\©] [\®) [\©) [\©] p— p— p— p— p— p— p— p— p— p—
(OS] \] —_ () O oo | (@)} ()} SN W [\ —_ (@)

24

27

age or the alternative standard benefits package
established under subtitle C.

(3) CERTIFIED SUPPLEMENTAL HEALTI BENE-

FITS PLAN.—

(A) IN GENERAL.—The term ‘‘certified
supplemental health benefits plan” means a
supplemental health benefits plan which is cer-
tified by the appropriate certifying authority as
meeting the applicable requirements of part 4
of subtitle B.

(B) SUPPLEMENTAL HEALTH BENEFITS
PLAN.—The term “‘supplemental health benefits
plan” means an insured or self-insured health
plan which provides health benefits which con-
sist of supplemental services or cost-sharing de-
seribed in part 4 of subtitle B. Such term does
not include a plan which provides for benefit
payments, on a periodic basis, for a specified
disease or illness or period of hospitalization
without regard to the costs incurred or services
rendered during the period to which the pay-
ments relate.

(4) CERTIFIED LONG-TERM CARE INSURANCE

POLICY.—
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(A) IN GENERAL.—The term “certified
long-term care insurance policy’” means a long-
term care insurance policy which is certified by
the applicable certifying authority as meeting
the applicable requirements of part 2 of subtitle
B of title II.

(B) LONG-TERM CARE INSURANCE POL-
1cY.—The term “long-term care insurance pol-
icy”’ has the meaning given such term by sec-
tion 2721.

(5) TERMS AND RULES RELATING TO COMMU-

NITY AND EXPERIENCE RATING.—

oS 2357

(A) COMMUNITY-RATED PLAN.—The term
“community-rated plan” means a health plan
provided to community-rated individuals which
meets the requirements of section 1116.

(B) COMMUNITY-RATED EMPLOYER.—The
term ‘‘community-rated employer” means, with
respect to an employee, an employer that is not
an experience-rated employer with respect to
such employee.

(C) COMMUNITY-RATED INDIVIDUAL.—The

term “‘community-rated individual” means an
individual who 1s not an experience-rated indi-

vidual.



\O oo J (@) ()] -~ (98] \S] —_

(\) [\ N (\9) \} —_ —_ — — p— p— [ [ [ [
A W N = O VWV 0 N O N B~ WD = ©

oS 2357

29

(D) EXPERIENCE-RATED PLAN.—

(1) IN GENERAL.—The term ‘experi-
ence-rated plan” means a health plan
which—

(I) 1s a self-insured health plan
of an experience-rated employer, or
(IT) 1s an insured health plan
which 1s experience-rated,
but any such plan may cover only experi-
ence-rated individuals.
(1) COMMUNITY RATING OF GOVERN-

MENT PLANS.—Such term shall not include

a government plan of a State or local gov-
ernment.
(E) EXPERIENCE-RATED EMPLOYER.—

(1) IN GENERAL.—The term “experi-
ence-rated employer” means, with respect
to any calendar year—

(I) any employer if, on each of

20 days during the preceding calendar

yvear (each day being in a different

week), such employer (or any prede-
cessor) employed more than 500 em-

ployees for some portion of the day; or
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(IT) a multiemployer plan or
rural electric cooperative or rural tele-
phone cooperative association plan
that covers 500 or more individuals.
(1) SPECIAL RULE FOR LEASING

BUSINESSES.

In the case of an employer
the primary trade or business of which is
employee leasing—

(I) all of the employees which
such employer leases to other employ-
ers shall be treated as community-
rated individuals, and

(IT) this Act shall be applied sep-
arately with respect to its other em-
ployees.

(i) U.S. POSTAL SERVICE.—Such
term includes the United States Postal
Service.

(F)  EXPERIENCE-RATED INDIVIDUAL.—
The term ‘“experience-rated individual” means
an individual who is an employee of an experi-
ence-rated employer or a member of a plan de-
seribed in subparagraph (K)(1)(1I).

(6) SPECIAL RULE FOR SPOUSES AND DEPEND-

ENTS.

If any individual is offered coverage under a
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health plan as the spouse or a dependent of a pri-

mary enrollee of such plan, such individual shall

have the status of such enrollee unless such indi-

vidual is eligible to elect other coverage and so

elects.

SEC. 1012. DEFINITIONS RELATING TO EMPLOYMENT AND

INCOME.

Except as otherwise specifically provided, in this Act

the following definitions and rules apply:

(1) EMPLOYER, EMPLOYEE, EMPLOYMENT, AND

WAGES DEFINED.—Except as provided in this sec-

tion—

(A) the terms “wages” and “‘employment”
have the meanings given such terms under see-
tion 3121 of the Internal Revenue Code of
1986,

(B) the term “employee” has the meaning
oiven such term under section 3121 of such
Code, subject to the provisions of chapter 25 of
such Code, and

(C) the term ‘“‘employer’” has the same
meaning as the term “employer” as used in
such section 3121.

(2) EXCEPTIONS.—For purposes of paragraph

(1)—
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(A) EMPLOYMENT.—

(1) EMPLOYMENT INCLUDED.—Para-
oraphs (1), (2), (5), (7) (other than
clauses (1) through (iv) of subparagraph
(C) and clauses (i) through (v) of subpara-
graph (1)), (8), (9), (10), (11), (13), (15),
(18), and (19) of section 3121(b) of the
Internal Revenue Code of 1986 shall not
apply.

(1) EXCLUSION OF INMATES AS EM-

PLOYEES.—Employment shall not include

services performed in a penal institution by
an inmate thereof or in a hospital or other
health care institution by a patient thereof.

(B) WaAGESs.—Paragraph (1) of section

3121(a) of the Internal Revenue Code of 1986

shall not apply.

(C) EMPLOYEES.
(1) TREATMENT  OF  SELF-EM-
PLOYED.—The term “‘employee’ includes a
self-employed individual.
(11) EXCLUSION OF CERTAIN FOREIGN
EMPLOYMENT.—The term “‘employee” does
not include an individual with respect to

service, if the individual is not a citizen or
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1 resident of the United States and the serv-
2 ice 1s performed outside the United States.
3 (3) AGGREGATION RULES FOR EMPLOYERS.

4 For purposes of this Act—

5 (A) all employers treated as a single em-
6 ployer under subsection (a) or (b) of section 52
7 of the Internal Revenue Code of 1986 shall be
8 treated as a single employer, and

9 (B) under regulations of the Secretary of
10 Labor, all employees of organizations which are
11 under common control with one or more organi-
12 zations which are exempt from income tax
13 under subtitle A of the Internal Revenue Code
14 of 1986 shall be treated as employed by a single
15 employer.
16 The regulations prescribed under subparagraph (B)
17 shall be based on principles similar to the principles
18 which apply to taxable organizations under subpara-
19 oraph (A).

20 SEC. 1013. OTHER GENERAL DEFINITIONS.
21 Except as otherwise specifically provided, in this Act

22 the following definitions apply:

23 (1) APPROPRIATE CERTIFYING AUTHORITY.—
24 The term  “‘appropriate certifying authority”
25 means—
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(A) except as provided in subparagraph
(B), in the case of a standard health plan, a
supplemental health benefits plan, or a long-
term ecare insurance plan, the State commis-
sioner or superintendent of insurance or other
State authority in the participating State; or

(B) in the case of a multistate self-insured
health plan or a multistate self-insured supple-
mental health benefits plan, the Secretary of
Labor.

(2) COMMUNITY RATING AREA.—The term

“community rating area’” means an area specified by

a State under section 1502(a).

(3) EQUIVALENT HEALTH CARE PROGRAM.—

The term “equivalent health care program’” means—
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(A) part A or part B of the medicare pro-
oram under title XVIII of the Social Security
Act,

(B) the medicaid program under title XIX
of the Social Security Act,

(C) the health care program for active
military personnel under title 10, United States

Code,
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(D) the veterans health care program
under chapter 17 of title 38, United States
Code,

(E) the Civihan Health and Medical Pro-
oram of the Uniformed Services (CHAMPUS),
as defined in section 1073(4) of title 10, United
States Code,

(F) the Indian health service program
under the Indian Health Care Improvement Act
(25 U.S.C. 1601 et seq.), and

(G) a State single-payer system approved
by the Secretary under subpart B of part 3 of
subtitle F.

(4) ESSENTIAL COMMUNITY PROVIDER.—The
term “essential community provider” means an enti-
ty certified as such a provider under subpart B of
part 2 of subtitle E.

() HEALTH PLAN SPONSOR.—The term
“health plan sponsor” means—

(A) with respect to a community-rated
plan, the carrier providing the plan,

(B) with respect to an insured experience-

rated plan, the carrier providing the plan, and
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(C) with respect to a self-insured experi-
ence-rated plan, the experience-rated employer
providing the plan.

(6) MEDICARE PROGRAM.—The term ‘“‘medicare
program’” means the health insurance program
under title XVIII of the Social Security Act.

(7)  MEDICARE-ELIGIBLE  INDIVIDUAL.—The
term ‘“‘medicare-eligible individual” means an indi-
vidual who is entitled to benefits under part A of the
medicare program.

(8) MULTIEMPLOYER PLAN.—The term ‘“‘multi-
employer plan” has the meaning given such term in
section 3(37) of the Employee Retirement Income
Security Act of 1974, and includes any plan that is
treated as such a plan under title I of such Act.

(9) NAIC.—The term “NAIC” means the Na-
tional Association of Insurance Commissioners.

(10)  PARTICIPATING PROVIDER.—The term
“participating provider” means, with respect to a
health plan, a provider of health care services who
18 a member of a provider network of the plan.

(11) PARTICIPATING STATE.—The term ‘‘par-
ticipating State” means a State establishing a State

program under this title.
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(12) PURCHASING COOPERATIVE.—The term

“purchasing cooperative” means a health insurance

cooperative established under part 2 of subtitle D.

(13) RESIDENCE.—

(A) IN GENERAL.—An individual is consid-
ered to reside in the location in which the indi-
vidual maintains a primary residence (as estab-

lished under rules of the Secretary).

(B) MuLTIPLE RESIDENCES.—Under such
rules and subject to section 1112, in the case
of an individual who maintains more than one
residence, the primary residence of the indi-
vidual shall be determined taking into account
the proportion of time spent at each residence.

(C) CouPLE.—In the case of a couple only
one spouse of which is a qualifying employee,
except as the Secretary may provide, the resi-
dence of the employee shall be the residence of

the couple.

(14) RURAL ELECTRIC COOPERATIVE.—The

term ‘“‘rural electric cooperative’” has the meaning
oiven such term in section 3(40)(A)(iv) of the Em-

ployee Retirement Income Security Act of 1974.

(15) RURAL TELEPHONE COOPERATIVE ASSO-

CIATIONS.—The term ‘‘rural telephone cooperative
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association” has the meaning given such term in
section 3(40)(A)(v) of the Employee Retirement In-
come Security Act of 1974.

(16)  SECRETARY.—The term  ‘“Secretary”
means the Secretary of Health and Human Services.

(17) STATE.—The term ‘“State” includes the
Distriect of Columbia, Puerto Rico, the Virgin Is-
lands, Guam, American Samoa, and the Northern
Mariana Islands.

(18) UNITED STATES.—The term “United
States” means the 50 States, the District of Colum-
bia, Puerto Rico, the Virgin Islands, Guam, Amer-

ican Samoa, and Northern Mariana Islands.

Subtitle B—Health Plan Standards
PART 1—ESTABLISHMENT AND APPLICATION OF

STANDARDS

SEC. 1101. ESTABLISHMENT OF NATIONAL STANDARDS.

In order for a standard health plan to be eligible to

be certified as a standard health plan by a participating
State, the standard health plan shall meet the require-
ments of this Act, including the following uniform national
standards established in this subtitle and described in reg-

ulations promulgated by the Secretary:

(1) The insurance market reform standards of

part 2.
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(2) The delivery system reform standards of
part 3.

(3) Standards for participation in a guaranty
fund established by the State under section 1505
(established by the Secretary of Labor in the case of
multistate self-insured standard health plans).

(4) Standards for the collection and reporting
of data in accordance with subtitle B of title V.

(5) Standards for effective grievance procedures
that enrollees may utilize in pursuing complaints in
accordance with subtitle C of title V.

SEC. 1102. GENERAL RULES.

(a) CONSTRUCTION.—Whenever in this subtitle a re-
quirement or standard is imposed on a standard health
plan, the requirement or standard is deemed to have been
imposed on the insurer or sponsor of the plan or policy
in relation to that plan or policy.

(b) USE OF INTERIM, FINAL REGULATIONS.—In
order to permit the timely implementation of the provi-
sions of this subtitle, the Secretary and the Secretary of
Labor are each authorized to issue regulations under this
subtitle on an interim basis that become final on the date
of publication, subject to change based on subsequent pub-

lic comment.
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PART 2—INSURANCE MARKET REFORM

SEC. 1111. GUARANTEED ISSUE, AVAILABILITY, AND RE-
NEWABILITY.
(a) GUARANTEED ISSUE.—Except as otherwise pro-
vided 1n this section, a standard health plan sponsor—
(1) offering a community-rated standard health
plan shall offer such plan to any community-rated
individual applying for coverage (either directly with
the plan or through an employer or a purchasing co-
operative); and
(2) offering an experience-rated standard health
plan shall offer such plan to any experience-rated in-
dividual eligible for coverage under the plan through
such individual’s experience-rated employer.
No plan may engage in any practice that has the effect
of attracting or limiting enrollees on the basis of personal
characteristics, such as occupation or affiliation with any
person or entity, or those characteristics described in sec-
tion 1602.

(b) AVAILABILITY.—

(1) IN GENERAL.—A community-rated standard
health plan shall be made available to community-
rated individuals throughout the entire community
rating area in which such plan is offered, including
through any employer purchasing cooperative choos-

ing to offer such plan.
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(2) GEOGRAPHIC LIMITATIONS.—

(A) NONNETWORK PLANS.

A community-
rated nonnetwork plan (as defined in section
1127(d(2)(A)) may deny coverage under the
plan to a community-rated individual who re-
sides outside the community rating area in

which such plan is offered.

(B) NETWORK PLANS.—A community-
rated network plan (as defined in section
1127(e)(5)(A)) may deny coverage under the
plan to a community-rated individual who re-

sides outside the health plan service area in

which such plan is offered.

(C) RULES REGARDING DENIALS.—No de-
nial may be made under subparagraph (A) or
(B) unless such denial is applied uniformly,
without regard to health status, insurability of
individuals, or other characteristics described in

section 1602.

(3) CAPACITY LIMITATIONS.

(A) IN GENERAL.—With the approval of
the appropriate regulatory authority, a stand-
ard health plan may limit enrollment because of
the plan’s capacity to deliver services or to

maintain financial stability. If such a limitation
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| i1s imposed, the limitation may not be imposed
2 on a basis of personal characteristics, such as
3 occupation or affiliation with any person or en-
4 tity, or those characteristics deseribed in section
5 1602.

6 (B) RESTRICTIONS.—If such a limitation
7 1s imposed

8 (i) the plan may only enroll individ-
9 uals under the plan consistent with rules
10 established by the State consistent with
11 subparagraph (C); and

12 (i1) the plan may not discriminate
13 based on the method through which a fam-
14 ily seeks enrollment under the plan.

15 (C) STATE OVERSIGHT.—Kach State shall,
16 in accordance with rules promulgated by the
17 Secretary, establish procedures and methods to
18 assure equal opportunity of enrollment for all
19 families, regardless of when during the open en-
20 rollment period, or the method by which, the
21 enrollment has been sought.
22 (¢)  RENEWABILITY; LIMITATION ON TERMI-
23 NATION.—
24 (1) IN GENERAL.—Except as provided in para-
25 oraphs (2) and (3), a standard health plan that is
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issued to an individual shall be renewed, at the op-

tion of the mdividual.

(2) GROUNDS FOR REFUSAL TO RENEW OR

TERMINATE.—A standard health plan sponsor may

refuse to renew, or may terminate, a standard health

plan under this title only for—

(A) n the case of plan in a participating
State and any community rating area in such
State with respect to which the requirements of
title X have not become effective, nonpayment
of premiums;

(B) fraud on the part of the individual re-
lating to such plan; or

(C) misrepresentation of material facts on
the part of the individual relating to an applica-
tion for coverage or claim for benefits.

A standard

(3) TERMINATION OF PLANS.

health plan may elect not to renew or make available

the standard health plan through a particular type

of delivery system in a community rating area, but

only if the standard health plan—
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(A) elects not to renew all of its standard
health plans using such delivery system in such

community rating area; and
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(B) provides notice to the appropriate cer-

tifying authority and each individual covered

under the plan of such termination at least 180

days before the date of expiration of the plan.

In such case, a standard health plan sponsor may not pro-

vide for the issuance of any standard health plan using

such a delivery system in such community rating area dur-

ing a S-year period beginning on the date of the termi-

nation of the last plan not so renewed. For purposes of

this paragraph, the term “delivery system’ means a deliv-

ery system used by a network plan (as defined in section
1128(e)(5)(A)) or a nonnetwork plan.

(d) CERTAIN EXCLUDED PLANS.

The provisions of
this section, other than subsections (¢) and (e)(2)(B), shall
not apply to any religious fraternal benefit society in exist-
ence as of September 1993, which bears the risk of pro-
viding insurance to its members, and which is an organiza-
tion described in section 501(¢)(8) of the Internal Revenue
Code of 1986 which is exempt from taxation under section
501(a) of such Code.

() APPLICATION OF INTERIM STANDARDS.

(1) IN GENERAL.—During the interim stand-
ards application period, a health plan sponsor may
only offer a health plan in a State if such plan spon-

sor publicly discloses the health plans such sponsor
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offers in the State and each offered plan meets the
standards specified in paragraph (2).

(2) SPECIFIED STANDARDS.

(A) ISSUE AND AVAILABILITY.—The stand-
ards specified in subsections (a) and (b) if the
individual or group applies for coverage during
the open enrollment period required under sec-
tion 1112(h).

(B) RENEWAL.—The standards specified
in subsection (¢), except paragraph (3) shall be
applied by substituting “State” for “community
rating area’’.

(3) INTERIM STANDARDS APPLICATION PERI-

ODS.

The interim standards application period is—
(A) in the case of the standard specified in
paragraph (2)(A), on or after January 1, 1995,

and before January 1, 1997; and
(B) in the case of the standard specified in

paragraph (2)(B), on or after August 1, 1994,

and before January 1, 1997.

(4) PREEMPTION.—The requirements of this
subsection do not preempt any State law unless
State law directly conflicts with such requirements.
The provision of additional protections under State

law shall not be considered to directly conflict with
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such requirements. The Secretary may issue letter

determinations with respect to whether this sub-

section preempts a provision of State law.

(5) CONSTRUCTION.—The provisions of this
subsection shall be construed in a manner that
assures, to the greatest extent practicable, continuity
of health benefits under health plans in effect on the
effective date of this title.

(6) SPECIAL RULES FOR ACQUISITIONS AND
TRANSFERS.—The Secretary may issue regulations
regarding the application of this subsection in the
case of health plans (or groups of such plans) which
are transferred from one health plan sponsor to an-
other sponsor through assumption, acquisition, or
otherwise.

SEC. 1112. ENROLLMENT.

(a) IN GENERAL.—Each standard health plan shall
establish an enrollment process consistent with this sec-
tion.

(b) ANNUAL OPEN ENROLLMENT PERIOD.—Each
standard health plan shall permit eligible individuals to
enroll (or change enrollment) in the plan during each an-
nual open enrollment period for each community rating
area specified by the appropriate certifying authority

under section 1503.
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(¢) ADDITIONAL PERIODS OF AUTHORIZED CHHANGES

IN ENROLLMENT.—

(1) IN GENERAL.—Each standard health plan

shall provide for changes in enrollment with respect

to such other periods and occurrences (including

changes in residence, appropriate changes in employ-

ment, and the insolvency of carriers or experience-

rated employers) for which an individual is author-

1zed to change enrollment in standard health plans,

as the Secretary shall specify.
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(2) DISENROLLMENT FOR CAUSE.—

(A) IN GENERAL.—The Secretary shall es-
tablish procedures by which individuals enrolled
in a standard health plan may disenroll from
such plan for good cause (as defined by Sec-
retary) at any time during a year and enroll in
another standard health plan. Such procedures
shall be implemented by participating States in
a manner that ensures continuity of coverage
for the standard benefits package or the alter-
native standard benefits package for such indi-

viduals during the year.

(B) ADDITIONAL REMEDIES.—In the case
of an individual who changes enrollment from a

plan for good cause due to a pattern of under-
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service under a plan, the Secretary may provide
rules under which the ecarrier providing the
standard health plan is liable, to the subsequent
standard health plan in which the individual is
enrolled, for excess costs (as identified in ac-
cordance with such rules) during the period for
which it may be reasonably anticipated that the
imdividual would (but for such cause) have con-
tinued enrollment with the original standard
health plan.

(d) EFFECTIVENESS OF CHANGE OF KENROLL-
MENT.—Except as the Secretary may provide, changes in
enrollment during an annual open enrollment period under
subsection (a) shall take effect as determined by the ap-
propriate certifying authority. The Secretary shall also
provide when a change of enrollment under subsection (¢)
becomes effective.

(e¢) DIRECT ENROLLMENT.—

(1) IN GENERAL.—Subject to paragraph (2),
cach community-rated standard health plan shall
provide for the direct enrollment of community-rated
individuals in the plan under methods and proce-
dures established by the Secretary.

(2) ENROLLMENT PROCESSES.—The Secretary

shall provide standards for States to ensure the
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broad availability and processing of enrollment
forms, including direct enrollment through the mail,
and other such processes as the Secretary may des-
ignate.

(f) MARKETING FEES.

A community-rated standard
health plan may impose a marketing fee surcharge for
community-rated individuals enrolling in the plan through
an agent, broker, or other authorized sales method, or
through a direct enrollment process. Such surcharge shall
be in addition to the highest marketing fee of such plan
for community-rated individuals enrolled in such a plan

through any purchasing cooperative in the community rat-

Ing area.
() CHANGE OF ENROLLMENT.—AS used in this sec-
tion, the term ‘“‘change of enrollment” includes, with re-

spect to an individual—

(1) a change in the standard health plan in
which the individual is enrolled,

(2) a change in the type of family enrollment,
and

(3) the enrollment of the individual at the time
the individual’s status changes to a community-rated
individual, experience-rated individual, or a premium
subsidy-eligible individual under section 6002.

(h) APPLICATION OF INTERIM STANDARD.—
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(1) IN GENERAL.—During the interim standard
application period, a health plan sponsor may only
offer a health plan in a State if such plan sponsor
publicly discloses the health plans such sponsor of-
fers in the State and each offered plan provides for
an annual open enrollment period of at least 30
days.

(2) INTERIM STANDARD APPLICATION PERI-

ODS.

The interim standard application period is on
or after January 1, 1995, and before January 1,

1997.

(3) APPLICATION OF RULES.—Paragraphs (4),
(5), and (6) of section 1111(d) shall apply to this
subsection.

SEC. 1113. COVERAGE OF DEPENDENTS.

(a) IN GENERAL.—Except as otherwise provided in
this Act, a standard health plan shall enroll all members
of the same family (as defined in subsection (b)).

(b) FAMILY DEFINED.—In this Act, unless otherwise
provided, the term ‘““‘family”’—

(1) means, with respect to an individual who is
not a child (as defined in subsection (¢)), the indi-
vidual; and

(2) includes the following persons (if any):

(A) The individual’s spouse.
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(B) The individual’s children (and, if appli-

cable, the children of the individual’s spouse).

(¢) CLASSES OF ENROLLMENT; TERMINOLOGY.—

(1) IN GENERAL.—In this Act, each of the fol-

lowing is a separate class of enrollment:

oS 2357

(A) Coverage only of an individual (re-
ferred to in this Act as the “individual” enroll-
ment or class of enrollment).

(B) Coverage only of a child (referred to in
this Act as the ‘single child’ enrollment or class
of enrollment).

(C) Coverage only of one or more children
(referred to in this Act as the ‘multiple chil-
dren’ enrollment or class of enrollment).

(D) Coverage of a married couple without
children (referred to in this Act as the “‘couple-
only” enrollment or class of enrollment).

(E) Coverage of an individual and one or
more children (referred to in this Act as the
“single parent” enrollment or class of enroll-
ment).

(F) Coverage of a married couple and one
or more children (referred to in this Act as the
“dual parent” enrollment or class of enroll-

ment).
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(2) REFERENCES TO FAMILY AND COUPLE
CLASSES OF ENROLLMENT.—In this Act:

(A) FaminLy.—The terms ‘“‘family enroll-
ment” and “family class of enrollment”, refer
to enrollment in a class of enrollment desecribed
in any subparagraph of paragraph (1) (other
than subparagraph (A)).

(B) CourPLE.—The term ‘“couple class of
enrollment” refers to enrollment in a class of
enrollment described in subparagraph (D) or
(F) of paragraph (1).

(d) SPOUSE; MARRIED; COUPLE.—

(1) IN GENERAL.—In this Aect, the terms
“spouse” and ‘“married” mean, with respect to a
person, another individual who is the spouse of the
person or married to the person, as determined
under applicable State law.

(2) CouPLE.—The term “couple” means an in-
dividual and the individual’s spouse.

(e) CHILD DEFINED.—

(1) IN GENERAL.—In this Act, except as other-
wise provided, the term ‘“‘child” means an individual
who is a child (as determined under paragraph (3))

who—
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(A) 1s under 25 years of age or is disabled,
and
(B) is unmarried.
The Secretary may adjust the age limitation in sub-
paragraph (A) with respect to part-time or full-time
students.

(2) APPLICATION OF STATE LAW.—Subject to
paragraph (3), determinations of whether a person
18 the child of another person shall be made in ac-
cordance with applicable State law.

(3) NATIONAL RULES.—The Secretary may es-

tablish such national rules respecting individuals
who will be treated as children under this Act as the
Secretary determines to be necessary. Such rules
shall be consistent with the following principles:

(A) STEP cHILD.—A child includes a step
child who is an individual living with an adult
in a parent-child relationship.

(B) DIsSABLED cHILD.—A child includes
an unmarried dependent individual regardless
of age who 1s incapable of self-support because
of mental or physical disability which existed

before age 25.
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(C) CERTAIN INTERGENERATIONAL FAMI-

LIES.—A child includes the grandchild of an in-

dividual if—

(1) the parent of the grandchild is a
child and the parent and grandchild are
living with the grandparent; or

(i1) the grandparent has legal custody
of the grandchild.

(D) TREATMENT OF EMANCIPATED MI-
NORS.—An emancipated minor shall not be
treated as a child.

(E) CHILDREN PLACED FOR ADOPTION.—

(1) IN GENERAL.—A child includes a
child who is placed for adoption with an in-
dividual, except when the child is a child in
State-supervised care.

(1) PLACED FOR ADOPTION.—The
term ‘“‘placed for adoption” in connection
with any placement for adoption of a child
with any individual, means the assumption
and retention by such individual of a legal
obligation for total or partial support of
such child in anticipation of the adoption

of such chld.
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(1) IN GENERAL.—The Secretary shall provide

for such additional exceptions and special rules, in-

cluding rules relating to—

(A) families in which members are not re-
siding in the same area or in which children are
not residing with their parents,

(B) changes in family composition occur-
ring during a year,

(C) treatment of children in State-super-
vised care, and

(D) treatment of children of parents who

are separated or divorced,

as the Secretary finds appropriate.
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(2) CHILDREN IN STATE-SUPERVISED CARE.—
(A) IN GENERAL.—In the case of a child
in State-supervised care (as described in sub-
paragraph (B)), the child shall be considered as
a family of one and enrolled by the State agen-
¢y who has been awarded temporary or perma-
nent custody of the child (or which has legal re-
sponsibility for the child) in a high cost-sharing
plan unless the State agency has established a
special health service delivery system designated
to customize and more efficiently provide health

services to children in State-supervised care, in



\O oo J (@) (9 -~ (O8] [\ —_

(\9] [\O) p— p— p— p— p— p— p— p— p— p—
—_ () O oo | N ()} SN (Y] \®) —_ (@)

22
23
24
25

(2) APPLICATION OF INTERIM STANDARDS.

D6

which case the State agency will enroll the child
in the plan appropriate to ensure access to such
a special health service delivery system.

(B) CHILDREN IN STATE-SUPERVISED
CARE.—For purposes of subparagraph (A), the
term ““child in State-supervised care” means
any child who is residing away from the child’s
parents and is temporarily or permanently, on
a voluntary or involuntary basis, under the re-
sponsibility of a public child welfare or juvenile
services agency or court. Such term includes
any child who 1s not yet made a ward of the
court or adjudicated as a delinquent residing in
emergency shelter care, any child in the phys-
ical custody of public or private agencies, and
any child who is with foster parents, or other
oroup or residential care providers. Such term
also includes any child who 1s legally adopted
and for whom the Federal or State government

is providing adoption assistance payments.

(1) IN GENERAL.—During the interim stand-

ards application period, a health plan sponsor may

only offer a health plan in a State if such plan meets

the standards specified in this section.
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(2) INTERIM STANDARDS APPLICATION PERI-

ODS.—The interim standards application period 1is
on or after January 1, 1995, and before January 1,
1997.

(3) APPLICATION OF RULES.

Paragraphs (4),
(5), and (6) of section 1111(d) shall apply to this
subsection.

SEC. 1114. NONDISCRIMINATION BASED ON HEALTH STA-

O oo J (@) o) -~ (O8] [\

TUS.

[a—
S

(a) No Limrirs oON COVERAGE; NO PRE-EXISTING

[E—
[—

CONDITION LiMmITS.—Except as provided in subsection

12 (b), a standard health plan may not—

13 (1) terminate, restrict, or limit coverage or es-
14 tablish premiums based on the health status, med-
15 1cal condition, claims experience, receipt of health
16 care, medical history, anticipated need for health
17 care services, disability, or lack of evidence of insur-
18 ability of an individual,

19 (2) terminate, restrict, or limit coverage in any
20 portion of the plan’s community rating area, except
21 as provided in section 1111(b)(2);

22 (3) except as provided in section 1111(c)(2),
23 cancel coverage for any community-rated individual
24 until that individual 1s enrolled in another applicable
25 standard health plan;

oS 2357



\O oo J (@) (9] -~ (O8] [\ —_

(\) [\ [\ (\9) ) —_ —_ —_— — p— p— [ [ [ [
A W N = O VWV 0O N O B BN~ WD = O

28

(4) impose waiting periods before coverage be-
oins; or

(5) impose a rider that serves to exclude cov-
erage of particular individuals or particular health
conditions.

(b) TREATMENT OF PREEXISTING CONDITION KEX-
CLUSIONS.—

(1) IN GENERAL.—Subject to paragraph (4),
before January 1, 2002, a standard health plan may
impose a limitation or exclusion of benefits relating
to treatment of a condition based on the fact that
the condition preexisted the effective date of the
plan with respect to an individual if—

(A) the condition was diagnosed or treated
during the 3-month period ending on the day
before the date of enrollment under the plan;

(B) the limitation or exclusion extends for
a period not more than 6 months after the date
of enrollment under the plan;

(C) the limitation or exclusion does not
apply to an individual who, as of the date of
birth, was covered under the plan; or

(D) the limitation or exclusion does not re-

late to pregnancy.
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(2)  CONTINUOUS COVERAGE.—A  standard

health plan shall provide that if an individual under

such plan is in a period of continuous coverage with

respect to particular services as of the date of enroll-

ment under such plan, any period of exclusion of

coverage with respect to a preexisting condition as

permitted under paragraph (1) shall be prohibited.

oS 2357

(3) DEFINITIONS.—As used in this subsection:

(A) PERIOD OF CONTINUOUS COVERAGE.—
The term “period of continuous coverage”
means, with respect to particular services, the
period beginning on the date an individual is
enrolled under a standard health plan or an
equivalent health care program which provides
benefits with respect to such services and ends
on the date the individual is not so enrolled for
a continuous period of more than 3 months.

(B) PREEXISTING CONDITION.—The term
“preexisting condition” means, with respect to
coverage under a standard health plan, a condi-
tion which was diagnosed, or which was treated,
within the 3-month period ending on the day
before the first date of such coverage (without

regard to any waiting period).
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(4) NO EXCLUSION DURING AMNESTY PERIOD
OR WITH RESPECT TO A SUBSIDY-ELIGIBLE INDI-

VIDUAL.—This subsection shall not apply

(A) during the first annual open enroll-
ment period specified by the appropriate certi-
fying authority under section 1503, and
(B) with respect to the enrollment of an
individual eligible for a premium subsidy under
subtitle A of title VI,
(¢) APPLICATION OF INTERIM STANDARD.—

(1) IN GENERAL.—During the interim standard
application period, a health plan sponsor may only
offer a health plan in a State if such plan meets the

standard specified in paragraph (2).

(2) SPECIFIED STANDARDS.
(A) ExXcLUSION.—The standards specified
in subsection (b) by substituting—
(1) “6-month” for ““3-month” in para-
oraph (1)(A), and
(i) “major medical insurance plan or
other plan offering coverage similar to the
benefits included in the standard benefits
package as established under subtitle C”

for “standard health plan’.
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(B) COVERAGE.—A self-insured health
plan may not reduce or limit coverage of any
condition or course of treatment that is ex-
pected to cost more than $2,500 during any 12-
month period.

(3) INTERIM STANDARDS APPLICATION PE-

RIOD.—The interim standards application period

1S—

(A) in the case of the standard specified in
paragraph (2)(A), on or after January 1, 1995,
and before January 1, 1997, and

(B) in the case of the standard specified in
paragraph (2)(B), on or after August 1, 1994,

and before January 1, 1997.

(4) APPLICATION OF RULES.—Paragraphs (4),

(5), and (6) of section 1111(e) shall apply to this

subsection.

SEC. 1115. BENEFITS.

(a) IN GENERAL.—A standard health plan shall offer

to all enrollees in the plan the standard benefits package

or the alternative standard benefits package established

under subtitle C.

(b)

AGE.—
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(1) IN GENERAL.—A carrier may only offer a
standard health plan with an alternative standard
benefits package in a community rating area if such
carrier also offers a standard health plan with a
standard benefits package in such area.
(2) INCLUSION IN RISK ADJUSTMENT AND RE-

INSURANCE PROGRAMS.

Any standard health plan
with an alternative standard benefits packages shall
be included in any reinsurance or risk adjustment
program under section 1117 operating in the com-
munity rating area in which such plan is offered.

(3) OFFER PROHIBITED IF MANDATES RE-
QUIRED.—A carrier may not offer an alternative
benefits package in a participating State and any
community rating area in such State with respect to
which the requirements of title X have become effec-
tive.

SEC. 1116. COMMUNITY RATING REQUIREMENTS.

(a) APPLICABILITY.—Except as provided in sub-
section (e), the provisions of this section shall apply to
community-rated standard health plans.

(b) STANDARD PrREMIUMS WITH RESPECT TO COM-

MUNITY-RATED INDIVIDUALS.—Subject to subsection (d),
each community-rated standard health plan shall establish

within each community rating area in which the plan is

oS 2357



\O oo J (@) () -~ (O8] [\ —_

O TN NG T N T NG I NS I NG R N e T e e T e T e e T
[ B NG N N N = = N Re - BN B o) W ) TR ~S O I NO S e

63

to be offered a standard premium for individual enroll-
ment for the standard benefits package and the alternative
standard benefits package established under subtitle C.

(¢) UNIFORM PrREMIUMS WITHIN COMMUNITY RAT-

ING AREAS.
(1) IN GENERAL.—Subject to paragraph (2),
the standard premium described in subsection (b)
for all community-rated individuals within a commu-
nity rating area shall be the same.
(2) APPLICATION TO ENROLLEES.—

(A) IN GENERAL.—The premium charged
for coverage in a standard health plan shall be
the product of—

(1) the standard premium (established
under paragraph (1));

(1) in the case of enrollment other
than individual enrollment, the family ad-
justment factor specified under subpara-
eraph (B); and

(ii1) the age adjustment factor (speci-
fied under subparagraph (C)).

(B) FAMILY ADJUSTMENT FACTOR.—The
Secretary, in consultation with the NAIC, shall
develop a family adjustment factor that reflects

the relative actuarial costs of benefit packages
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based on the applicable family enrollment (as
compared with such costs for individual enroll-
ment).

(C) AGE ADJUSTMENT FACTOR.—The Sec-
retary, in consultation with the NAIC, shall
specify, within 6 months of the date of the en-
actment of this Act, uniform age categories and
rating increments for age adjustment factors
that reflect the relative actuarial costs of ben-
efit packages among enrollees. The highest age
adjustment factor may not exceed twice the
lowest age adjustment factor for individuals 18
to 65 years of age. The Secretary shall also
provide for the gradual phaseout of age adjust-

ment factors by January 1, 2002.

(d) Lower PREMIUM THROUGH PURCHASING CO-

OPERATIVES.

Notwithstanding any other provision of

this section, no premium may be charged to a community-

rated individual by a community-rated standard health

plan in a community rating area which is not the same

premium negotiated for such plan offered through any

purchasing cooperative in such area.

() EXPERIENCE RATING.—
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(1) AprprLICABILITY.—The provisions of this
subsection shall apply to experience-rated standard
health plans.

(2) RATING.—For purposes of applying this
section to experience-rated employers, the employees
of the employer involved shall constitute the commu-
nity with respect to the determination of the pre-
mium.

(3) PREMIUMS.—An experience-rated standard

health plan may not vary the premium imposed with

respect to experience-rated individuals enrolled in

the plan, except as may be allowed under this sec-

tion with respect to geographic and family coverage

factors (as determined by the Secretary of Labor)

under the plan.
SEC. 1117. RISK ADJUSTMENT AND REINSURANCE.

(a) IN GENERAL.—Except as provided in subsection
(b), each standard health plan shall participate in a stand-
ard health plan risk adjustment program and a reinsur-
ance program implemented by the State in accordance
with section 1504.

(b) MuLTIsSTATE PLANS.—Kach multistate self-in-
sured standard health plan shall participate in a reinsur-
ance program developed by the Secretary of Labor under

section 1482.
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SEC. 1118. FINANCIAL SOLVENCY REQUIREMENTS AND

CONSUMER PROTECTION AGAINST PRO-
VIDER CLAIMS.

(a) SOLVENCY PROTECTION.—Each standard health
plan shall meet financial solvency requirements to assure
protection of enrollees with respect to potential insolvency.
Each standard health plan shall meet requirements relat-
ing to capital and solvency established by the Secretary
under section 1401(h).

In

(b) PROTECTION AGAINST PROVIDER CLAIMS.
the case of a failure of a standard health plan to make
payments with respect to the standard benefits covered
under the plan for any reason, an individual who is en-
rolled under the plan is not liable to any health care pro-
vider with respect to the provision of health services within
such set of benefits for payments in excess of the amount
for which the enrollee would have been liable if the plan
were to have made payments in a timely manner.

PART 3—DELIVERY SYSTEM REFORM
SEC. 1121. PROHIBITION OF DISCRIMINATION.

(a) IN GENERAL.—Each standard health plan shall
comply with the antidiscrimination requirements of section
1602.

(b) ADDITIONAL ANTIDISCRIMINATION REQUIRE-

MENTS.
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(1) IN GENERAL.—No standard health plan
may diseriminate on the basis of the provider’s sta-
tus as a member of a health care profession for the
purposes of selecting among providers of health serv-
ices for participation in a provider network, but only
if the State authorizes members of that profession to
render the services in question and such services are
covered in the standard benefits package established
under subtitle C.

(2) RULE OF CONSTRUCTION.—Nothing in
paragraph (1)(B) shall be construed as requiring
any standard health plan to:

(A) include in a network any individual
provider;

(B) establish any defined ratio of different
categories of health professionals; or

(C) establish any specific utilization review
or internal quality standards other than that re-
quired in other provisions of this Act.

SEC. 1122. QUALITY ASSURANCE STANDARDS.

(a) IN GENERAL.—Each standard health plan shall
comply with the plan performance standards in accordance
with subtitle A of title V. Each standard health plan shall
establish procedures, including ongoing quality improve-

ment procedures, to ensure that the health care services
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provided to enrollees under the plan will be provided under
reasonable standards of quality of care consistent with
prevailing professionally recognized standards of medical
practice and the quality standards established under sub-
title A of title V.

(b) INTERNAL QUALITY ASSURANCE PROGRAM.—
Each standard health plan shall establish, and commu-
nicate to its enrollees and its providers, an ongoing inter-
nal program, including periodic reporting, to monitor and
evaluate the quality and cost effectiveness of its health
care services, pursuant to standards established by the
National Quality Council.

SEC. 1123. CONSUMER GRIEVANCE PROCESS.

Each standard health plan shall demonstrate to the
appropriate certifying authority the capability to admin-
ister the plan in a manner which ensures due process for
all enrollees under rules established by the Secretary.

SEC. 1124. HEALTH SECURITY CARDS.

Each standard health plan shall issue a health secu-
rity card to each individual enrolled in such plan in accord-
ance with subtitle B of title V and regulations promul-
cated by the Secretary.

SEC. 1125. INFORMATION AND MARKETING STANDARDS.
(a) IN GENERAL.—Each standard health plan shall

provide information to the participating State and each
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purchasing cooperative through which such plan is offered
in accordance with sections 1401(d) and 5009, other ap-
plicable information requirements of this Act, and rules
promulgated by the Secretary.
(b) MARKETING METHODS; ADVERTISING MATE-

RIALS.

A standard health plan may utilize direct mar-
keting, agency, or other arrangements to distribute health
plan information, subject to applicable fair marketing
practices laws and standards established by the State or
by the Secretary, including standards to prevent selective
marketing. All advertising, promotional materials, and
other communications with health plan members and the
general public must be factually accurate and responsive
to the needs of served populations. A standard health plan
may not distribute marketing materials to an area smaller

than the entire community rating area of the plan.

(¢) PAYMENT OF AGENT COMMISSIONS.—A standard
health plan—

(1) may pay a commission or other remunera-
tion to an agent or broker in marketing the plan to
individuals or groups, but

(2) may not vary such remuneration based, di-
rectly or indirectly, on the anticipated or actual
claims experience associated with the group or indi-

viduals to which the plan was sold.
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(d) MATERIALS IN APPROPRIATE LANGUAGES.—In
the case of a community rating area that includes a sig-
nificant number or proportion of residents with limited
English proficiency, each standard health plan in such
area shall provide all materials under this Act at an appro-
priate reading level and in the native languages of such
residents, as appropriate.

SEC. 1126. INFORMATION REGARDING A PATIENT’S RIGHT
TO SELF-DETERMINATION IN HEALTH CARE
SERVICES.

(a) IN GENERAL.—Each standard health plan shall
provide written information to each individual enrolling in
such plan of such individual’s right under State law
(whether statutory or as recognized by the courts of the
State) to make decisions concerning medical care, includ-
ing the right to accept or refuse medical treatment and
the right to formulate advance directives (as defined in
section 1866(f)(3) of the Social Security Act (42 U.S.C.
1395¢c(f)(3))), and the written policies of the standard
health plan with respect to such right.

(b) PROMOTION OF SHARED DECISION MAKING.—
Each standard health plan shall promote shared decision
making by assuring that patients are appropriately in-

formed about health care treatment options.
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SEC. 1127. CONTRACTS WITH PURCHASING COOPERATIVES.

(a) CONTRACTS WITH COOPERATIVES.—A commu-
nity-rated standard health plan provided by a carrier shall
enter into contracts with each purchasing cooperative
seeking such a contract in the community rating area
served by the plan.

(b) PRICING.—No community-rated standard health
plan shall offer a rate to a purchasing cooperative in the
community rating area served by the plan that is more
than the premium rate determined under section 1116.
Such a plan may charge a marketing fee as specified
under section 1324(b)(1).

SEC. 1128. HEALTH PLAN ARRANGEMENTS WITH PRO-
VIDERS.

(a) PROVIDERS OUTSIDE AREA.—A State may not
limit the ability of any plan to contract with a provider
of health services located outside of the geographic bound-
aries of a community rating area or the State.

(b) TREATMENT OF COST-SHARING.—Each standard
health plan which provides the standard benefits package
shall include in its payments to providers such additional
reimbursements as may be necessary to reflect cost-shar-
ing reductions to which individuals are entitled under sub-
title A of title VI.

(¢) PROVIDER VERIFICATION.—Each standard health

plan shall ensure that all health care providers reimbursed
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1 by the plan are authorized under State law to provide ap-

2 plicable services. Each standard health plan shall—

3 (1) verify the credentials of practitioners and
4 facilities;
5 (2) ensure that all providers meet applicable
6 State licensing and certification standards;
7 (3) ensure that each health care provider par-
8 ticipating in the plan annually discloses information
9 regarding operations, ownership, finances, and work-
10 force necessary to evaluate the providers compliance
11 with this Act;
12 (4) oversee the quality and performance of par-
13 ticipating providers, consistent with section 1122;
14 and
15 (5) investicate and resolve consumer complaints
16 against participating providers.
17 (d) REQUIREMENTS FOR NONNETWORK PLANS.
18 (1) IN GENERAL.—Each standard health plan
19 shall demonstrate, based on standards established by
20 the Secretary, arrangements with a sufficient num-
21 ber, distribution, and variety of qualified health pro-
22 fessionals that will accept the plan’s payment rates
23 in full to ensure that all nonnetwork items and serv-
24 ices covered by the standard benefits package estab-
25 lished under subtitle C are available and accessible
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to all enrollees throughout the community rating
area with reasonable promptness and in a manner
which assures continuity.

(2) DEFINITIONS RELATING TO NONNETWORK

PLANS.

For purposes of this Act:

(A) NONNETWORK PLAN DEFINED.—The
term “‘nonnetwork plan” means a standard
health plan that does not utilize a provider net-
work (as defined in subsection (e)(5)(B)).

(B) NONNETWORK ITEMS AND SERV-

ICES.—The term ‘“‘nonnetwork items and serv-

ices” means items or services provided to an in-
dividual enrolled under a standard health plan
by a health care provider who is not a member
of a provider network of the plan.

(e) REQUIREMENTS FOR NETWORK PLANS.—

(1) AGREEMENTS.—Each standard health plan
shall enter into agreements or have such other ar-
rangements with a sufficient number, distribution,
and variety of qualified health professionals within
the network that will accept the plan’s payment
rates as payments in full to ensure that all services
covered by the standard benefit package established
under subtitle C are available and accessible to all

enrollees throughout the health plan service area (es-
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tablished under section 1502(d)) with reasonable
promptness and in a manner which assure con-
tinuity.

(2) GATEKEEPER.—With respect to each stand-
ard health plan that utilizes a gatekeeper or similar
process to approve health care services, such plan
shall ensure that such gatekeeper or process does
not create an undue burden for enrollees with com-
plex or chronic health conditions and shall ensure
access to relevant specialists for the continued care
of such enrollees when medically indicated. In cases
of a patient with a severe, complex, or chronic health
condition, such plan shall determine, in conjunction
with the enrollee and the enrollee’s primary care
provider, whether it is medically necessary or appro-
priate to use a specialist or a care coordinator from
an interdisciplinary team as the gatekeeper or in the
health care approval process.

(3) CONTINUED CARE.—FEach standard health
plan shall develop and implement mechanisms for
coordinating the delivery of care among different
providers so as to enhance continuity of care for the
patient.

(4) ELIGIBLE CENTERS OF SPECIALIZED

TREATMENT EXPERTISE.—
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(A) IN GENERAL.—Each standard health
plan must demonstrate that adults, children,
and individuals with disabilities have access to
specialized treatment expertise when medically
indicated by meeting evaluation criteria estab-
lished by the Secretary. In establishing such
criteria, the Secretary may consider a process
by which a standard health plan could be
deemed to meet such evaluation criteria if such
plan demonstrates referrals to designated cen-
ters of specialized care when medically nec-
essary or appropriate, informs enrollees of the
availability of referral care, and ensures compli-
ance with section 1123.

(B) ELIGIBLE CENTERS.—The Secretary
shall establish criteria for designating centers of
specialized care and shall designate eligible cen-
ters based on such criteria. The criteria shall
include requirements for staff credentials and
experience, and requirements for measured out-
comes In the diagnosis and treatment of pa-
tients. The Secretary shall develop additional
criteria for outcomes of specialized treatment as

research findings become available. To be des-
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ignated as a center of specialized care, a center
shall—

(1) attract patients from outside the
center’s local geographic region, from
across the State or the Nation; and

(i1) either sponsor, participate in, or
have medical staff who participate in peer-
reviewed research.

(C) LaMITATION.—A State may not estab-
lish rules or policies that require or encourage
standard health plans to give preference to cen-
ters of specialized treatment expertise within
the State or within the community rating area.
A standard health plan shall not prohibit an
academic health center, teaching hospital, or
other center for specialized care with which it
contracts from contracting with one or more
other plans.

(D) SPECIALIZED TREATMENT EXPER-
TISE.—For purposes of this paragraph, the
term ‘‘specialized treatment expertise’”’, with re-
spect to the treatment of a health condition by
an eligible center, means expertise in diagnosing
and treating unusual diseases or conditions, di-

agnosing and treating diseases or conditions
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which are unusually difficult to diagnose or
treat, and providing other specialized health
care.

(5) DEFINITIONS RELATING TO NETWORK

For purposes of this Act:

(A) NETWORK PLAN DEFINED.—The term
“network plan” means a standard health plan
that utilizes a provider network.

(B) PROVIDER NETWORK DEFINED.—The
term ‘“‘provider network’” means, with respect to
a standard health plan, providers that have en-
tered into an agreement with the plan under
which such providers are obligated to provide
items and services in the standard benefits
package established under subtitle C to individ-
uals enrolled in the plan, or have an agreement
to provide services on a fee-for-service basis.

The

(C) NETWORK ITEMS AND SERVICES.
term ‘“‘network items and services” means items
or services provided to an individual enrolled
under a standard health plan by a health care
provider who is a member of a provider network

of the plan.

(f) EMERGENCY AND URGENT CARE SERVICES.—
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(1) IN GENERAL.—Each standard health plan
shall cover emergency and urgent care services pro-
vided to enrollees, without regard to whether or not
the provider furnishing such services has a contrac-
tual (or other) arrangement with the plan to provide
items or services to enrollees of the plan and in the
case of emergency services without regard to prior
authorization.

(2) PAYMENT AMOUNTS.—In the case of emer-
egency and urgent care provided to an enrollee out-
side of a standard health plan’s community rating
area, the payment amounts of the plan shall be
based on the applicable fee schedule described in
subsection ().

(2) APPLICATION OF PLAN FEE SCHEDULE.—

(1) IN GENERAL.—Subject to paragraph (2),
each standard health plan that provides for payment
for services on a fee-for-service basis and has not es-
tablished an agreement or contractual arrangement
with providers specifying a basis for payment shall
make such payment to such providers under a fee
schedule established by the plan.

(2) RULE OF CONSTRUCTION.—Nothing in the
paragraph (1) shall be construed to prevent a stand-

ard health plan from providing for a different basis
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or level of payment than the fee schedule established

under such paragraph as part of a contractual

agreement with participating providers under the

plan.

(h) PHYSICIAN PARTICIPATION PROGRAM; REQUIRE-

MENT OF DIRECT BILLING.—

oS 2357

(1) PHYSICIAN PARTICIPATION PROGRAM.—

(A) IN GENERAL.—Each standard health
plan shall establish a program under which par-
ticipating physicians shall agree to accept the
plan’s payment schedule as payment in full, and
agree not to charge patients more than the
cost-sharing required by such plan. Each such
plan shall make available the list of partici-
pating physicians to enrollees and prospective
enrollees.

(B) COVERAGE UNDER AGREEMENTS WITI
PLANS.—The agreements or other arrange-
ments entered into under subsection (e)(1) be-
tween a standard health plan and the health
care providers providing the standard benefits
package established under subtitle C to individ-
uals enrolled with the plan shall prohibit a pro-
vider from engaging in balance billing described

in subparagraph (A).
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(2) DIRECT BILLING.—

(A) IN GENERAL.—A provider may not
charge or collect from an enrollee amounts that
are payable by the standard health plan (includ-
ing any cost-sharing reduction assistance pay-
able by the plan) and shall submit charges to
such plan in accordance with any applicable re-
quirements of subtitle B of title V (relating to
health information systems).

(B) PROIIBITION.—An individual or entity
that performs clinical laboratory services may
not present or cause to be presented, a claim,
bill, or demand for payment to any person other
than the individual receiving such services, or to
the standard health plan of the individual, ex-
cept that the Secretary may by regulation es-
tablish appropriate exceptions to the require-
ment of this subparagraph.

(3) PROHIBITION OF BALANCE BILLING OF

TAXES.

Any agreement entered into between a
standard health plan and a provider shall prohibit
the provider from charging patients the amount of
any tax recovered from the provider under section

4518 of the Internal Revenue Code of 1986.
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(4) RuLE OF CONSTRUCTION.—Nothing in this

Act shall be construed to—

(A) require or force an individual to re-
ceive health care solely through the individual’s
standard health plan; or

(B) prohibit any individual from privately
contracting with any health care provider and
paying for the treatment or service provider by
such provider on a cash basis or any other basis
as agreed to between the individual and the
provider.

(1) RELATION TO DETENTION.—A standard health
plan is not required to provide any reimbursement to any
detention facility for services performed in that facility for
detainees in the facility.

SEC. 1129. UTILIZATION MANAGEMENT PROTOCOLS AND
PHYSICIAN INCENTIVE PLANS.

(a) REQUIRING CONSUMER DISCLOSURE.—Each
standard health plan shall disclose upon request to enroll-
ees (and prospective enrollees) and to participating pro-
viders (and prospective providers), the protocols and fi-
nancial incentives used by the plan, including utilization
management protocols and physician incentive plans for

controlling utilization and costs, while protecting propri-
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etary business information to the extent specified by the
Secretary.

(b) UTILIZATION MANAGEMENT.—The utilization re-
view and management activities of each standard health
plan, provided either directly or through contract, shall
meet the following standards as defined by the Secretary:

All  review determinations

(1) PERSONNEL.
shall be made by health professionals who are li-
censed, certified, or otherwise credentialed and who
are qualified to review utilization of the treatment
being sought.

(2) REVIEW PROCESS.—Each standard health

plan shall base utilization management on current
scientific knowledge, stress the efficient delivery of
health care and quality outcomes, rely primarily on
evaluating and comparing practice patterns rather
than routine case-by-case review, be consistent and
timely in application, and have a process for making
review determinations for urgent and emergency
care 24 hours a day.

(3) NO FINANCIAL INCENTIVE.—Utilization
management by each standard health plan may not
create financial incentives for reviewers or providers
to reduce or limit medically necessary or appropriate

services.
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(¢) PHYSICIAN INCENTIVE PLANS.—A standard
health plan may not operate a physician incentive plan un-
less such incentive plan meets the requirements of section
1876(1)(8)(A) of the Social Security Act (42 U.S.C.
1395mm(1)(8)(A)).
PART 4—SUPPLEMENTAL HEALTH BENEFITS
PLANS
SEC. 1141. SUPPLEMENTAL HEALTH BENEFITS PLANS.
(a) TREATMENT OF SUPPLEMENTAL HEALTH BENE-
FITS PLANS.—

(1) IN GENERAL.—Nothing in this Act may be
construed as preventing a standard health plan
sponsor from offering and pricing (in a manner that
is separate from the offering and pricing of the
standard health plans offered by such sponsor in the
community rating area) supplemental health benefits
plans pursuant to the State certification plan, the
requirements of this section, and regulations promul-
cated by the Secretary.

(2) PLANS DEFINED.—In this Act:

(A) SUPPLEMENTAL HEALTH BENEFITS

PLAN.—The term “‘supplemental health benefits

plan” means a supplemental services plan or a

cost-sharing plan.
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1 (B) SUPPLEMENTAL SERVICES PLAN.—
2 The term ‘“‘supplemental services plan” means a
3 health plan which provides—
4 (1) coverage for services and items not
5 included in the standard benefits package
6 established under subtitle C,
7 (11) coverage for items and services in-
8 cluded in such package but not covered be-
9 cause of a limitation in amount, duration,
10 or scope of benefits, or
11 (i11) both.
12 (C)  COST-SHARING  PLAN.—The term
13 “cost-sharing plan” means a health plan which
14 provides coverage for deductibles and coinsur-
15 ance imposed as part of the standard benefits
16 package established under subtitle C.
17 (b) REQUIREMENTS FOR SUPPLEMENTAL SERVICES
18 PLANS.
19 (1) APPLICATION OF CERTAIN HEALTI PLAN
20 STANDARDS.
21 (A) IN GENERAL.—The standards specified
22 in subparagraph (B) shall apply with respect to
23 each supplemental services plan in the same
24 manner as such standards apply with respect to
25 a certified standard health plan.
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(B) SPECIFIED STANDARDS.—The stand-
ards specified in this subparagraph are as fol-
lows:
(1) Section 1111 (relating to guaran-
teed issue, availability, and renewability).
(i) Section 1112 (relating to enroll-
ment).
(111) Section 1114 (relating to non-
diserimination based on health status).
(iv) Section 1116 (relating to rating

limitations for community-rated market).

(2) NO DUPLICATIVE HEALTH BENEFITS.—A
standard health plan sponsor or any other entity
may not offer any supplemental services plan that—
(A) duplicates the standard benefits pack-

age established under subtitle C, or
(B) duplicates any coverage provided under
the medicare program to any medicare-eligible

mdividual.

(3) RESTRICTIONS ON MARKETING ABUSES.
Not later than May 1, 1995, the Secretary shall de-
velop minimum standards that prohibit marketing
practices by standard health plan sponsors and other
entities offering supplemental services plans that in-

volve—
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(A) providing monetary incentives for, or
tying or otherwise conditioning, the sale of the
plan to enrollees in a certified standard health
plan of the sponsor or entity;

(B) linking in any manner to the plan’s
standard benefits package; or

(C) using or disclosing to any party infor-
mation about the health status or claims experi-
ence of participants in a certified standard
health plan for the purpose of marketing a sup-
plemental services plan.

(¢) REQUIREMENTS FOR COST-SHARING PLANS.—

(1) RULES FOR OFFERING OF POLICIES.—A

cost-sharing plan may be offered to an individual
only if—
(A) the plan is offered by the standard
health plan in which the individual is enrolled;
(B) the standard health plan offers the
plan to all individuals enrolled in the standard
health plan;
(C) the individual is not enrolled in an al-
ternative benefits package; and
(D) the plan is offered only during the en-
rollment periods for standard health plans spec-

ified 1n section 1112.
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(2) PROHIBITION OF COVERAGE OF COPAY-

MENTS.—A cost-sharing plan may not provide any
benefits relating to any copayments established
under subtitle C.

(3) EQUIVALENT COVERAGE FOR ALL SERV-

ICES.—A cost-sharing plan shall provide coverage

for items and services in the standard benefits pack-
age to the same extent as the plan provides coverage
for all items and services in the package.
(4) REQUIREMENTS FOR PRICING.—
(A) IN GENERAL.—The price of any cost-
sharing plan shall—
(1) be the same for each individual or
class of family to whom the plan is offered;
(i1) include any expected increase in
utilization resulting from the purchase of
the plan by individuals enrolled in the
standard health plan; and
(111) not result in a loss-ratio of less
than 90 percent.
(B) LOSS-RATIO DEFINED.—In subpara-
oraph (A)(iii), a ‘“‘loss-ratio” is the ratio of the
premium returned to the consumer in payout

relative to the total premium collected.
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Subtitle C—Benefits and Cost-
Sharing
PART 1—STANDARD BENEFITS PACKAGES

SEC. 1201. GENERAL DESCRIPTION OF STANDARD BENE-

FITS PACKAGES.

(a) STANDARD BENEFITS PACKAGE.—For purposes

of this title, a standard benefits package 1s a benefits

package that—

(1)(A) provides all of the items and services
under the categories of health care items and serv-
ices described in section 1202; and

(B) provides for at least one of the 3 cost-shar-
ing schedules established under section 1213(¢)(2)
by the National Health Benefits Board established
under section 1211 (referred to in this part as the
“Board”) for such a package; and

(2) has an actuarial value that is equivalent to
the actuarial value of the benefits package provided
by the Blue Cross/Blue Shield Standard Option
under the Federal Employees Health Benefits Pro-
oram as in effect during 1994, adjusted for an aver-
age population and adjusted for the particular cost-

sharing schedule provided for in the package.
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(b) ALTERNATIVE STANDARD BENEFITS PACK-

2 AGE.—For purposes of this title, an alternative standard

3 Dbenefits package is a benefits package that—

4

\O oo J (@) W

10
11
12
13
14
15
16
17
18
19
20
21
22
23

(1)(A) provides all of the items and services
under the categories of health care items and serv-
1ces deseribed in section 1202; and

(B) provides for the very high deductible cost-
sharing  schedule  established under  section
1213(e)(3) by the Board for such a package; and

(2) has an actuarial value that is less than the
actuarial value of the benefits package provided by
the Blue Cross/Blue Shield Standard Option under
the Federal Employees Health Benefits Program as
in effect during 1994, adjusted for an average popu-
lation.

(¢) ACTUARIAL VALUES.—The Board shall determine
the actuarial values referred to in subsections (a)(2) and
(b)(2).

SEC. 1202. DESCRIPTION OF CATEGORIES OF ITEMS AND
SERVICES.

(a) IN GENERAL.—The categories of health care

items and services described in this section are the fol-

lowing, as defined by the Board under section 1213(a):
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(1) HOSPITAL SERVICES.

The hospital (as de-
fined in section 1203(7)) services described in this
paragraph include the following:
(A) Inpatient hospital services.
(B) Outpatient hospital services.
(C) 24-hour a day hospital emergency serv-
ices.

(2) HEALTH PROFESSIONAL SERVICES.—The

items and services described in this paragraph are—
(A) health professional services (as defined
in section 1203(3)), including consultations,
that are provided in a home, office, or other
ambulatory care setting, or an institutional set-
ting; and
(B) services and supplies (including drugs
and biologicals which cannot be self-adminis-
tered) furnished as incident to such health pro-
fessional services.
(3) EMERGENCY AND AMBULATORY MEDICAL

AND SURGICAL SERVICES.—The 1items and services

described in this paragraph are 24-hour a day emer-
egency services and ambulatory medical or surgical
services provided in a facility that is legally author-
ized to provide such services in the State in which

such services are provided.
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(4) CLINICAL. PREVENTIVE SERVICES.—The

items and services described in this paragraph are
clinical preventive services, including services for
high risk populations, age-appropriate immuniza-
tions, tests, and clinician visits furnished consistent
with any periodicity schedule specified by the Board
under section 1213(a)(2)(B).

(5) MENTAL ILLNESS AND SUBSTANCE ABUSE

SERVICES.—The items and services described in this
paragraph are mental illness and substance abuse
services, including inpatient, outpatient, residential
non-hospital, and intensive non-residential services,
for the treatment of mental illness and substance
abuse disorders (as defined in section 1203(9)).
(6) FAMILY PLANNING SERVICES AND SERVICES
FOR PREGNANT WOMEN.—The services described in
this section include the following items and services:
(A) Voluntary comprehensive family plan-
ning services, including counseling and edu-
cation.
(B) Contraceptive drugs and devices that
are subject to approval by the Secretary under

the Federal Food, Drug, and Cosmetic Act.

(C) Services for pregnant women.
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(7) HospiCE CARE.—The hospice care de-

scribed in this paragraph is items and services pro-

vided for end of life care (as defined in section

1203(6)).
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(8) HOME HEALTH CARE.—

(A) IN GENERAL.—The home health care
described in this paragraph is home health care
(as defined in section 1203(4)) and home infu-
sion drug therapy services (as defined in section
1203(5)).

(B) LIMITATIONS.

Coverage for home
health care is subject to the following limita-
tions:

(1) INPATIENT TREATMENT ALTER-
NATIVE.—Such care is covered only as an
alternative to inpatient treatment in a hos-
pital, skilled nursing facility (as defined in
section 1203(15)), or rehabilitation facility
(as defined in section 1203(14)) after an
illness, injury, disorder, or other health
condition.

(1) REEVALUATION.—At the end of
each 60-day period of home health care,
the need for continued care shall be re-

evaluated by the person who is primarily
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responsible for providing the home health
care. Additional periods of care are covered
only if such person determines that the re-

quirement in clause (1) is satisfied.

(9) EXTENDED CARE SERVICES

(A) IN GENERAL.—The extended care serv-
1ces described in this section are the items and
services deseribed in section 1861(h) of the So-
cial Security Act, when provided to an inpatient
of a skilled nursing facility or a rehabilitation
facility.

Extended care services

(B) LIMITATIONS.
are covered only as an alternative to receiving
inpatient hospital services as a result of an ill-
ness, injury, disorder, or other health condition.
(10) AMBULANCE SERVICES.—

(A) IN GENERAL.—The ambulance services
described in this paragraph are covered only
when indicated by the medical condition of the
individual receiving such services. Such services
include the following:

(i) Ground transportation by ambu-
lance.
(i1) Air or water transportation by an

aircraft or vessel equipped for transporting
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an injured or sick individual in cases in
which there i1s no other method of trans-
portation or where use of another method
of transportation is contra-indicated by the
medical condition of such individual.

(11) OUTPATIENT LABORATORY, RADIOLOGY,

AND DIAGNOSTIC SERVICES.—The 1items and services

described in this paragraph are laboratory, radi-
ology, and diagnostic services provided upon pre-
seription to individuals who are not ipatients of a
hospital, hospice, skilled nursing facility, or rehabili-
tation facility.

(12) OUTPATIENT PRESCRIPTION DRUGS.—The

items described in this paragraph are the following
used for a medically accepted indication (as defined
in section 1203(8)):
(A) Outpatient prescription drugs.
(B) Blood clotting factors (as defined in
section 1203(1)).
(C) Drugs used for home infusion therapy.
(D) Biologicals.
(E) Accessories and supplies used directly
with the items described in subparagraphs (A)

through (D).
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OUTPATIENT REHABILITATION  SERV-

(A) IN GENERAL.—The outpatient rehabili-

tation services described in this paragraph

are—

(1) outpatient occupational therapy;

(i1) outpatient physical therapy;

(i) outpatient respiratory therapy;
and

(iv) outpatient speech-language pa-
thology services and outpatient audiology

services.

(B) LamrraTions.—Coverage for out-

patient rehabilitation services is subject to the

following limitations:
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(1) SERVICE LIMITATION.—Such serv-
ices include only items or services used to
restore or maintain functional capacity or
prevent or minimize limitations on physical
and cognitive functions as a result of an
illness, injury, disorder, or other health
condition, including attaining new fune-
tional abilities at an age-appropriate rate.

(1) REEVALUATION.—At the end of

each 60-day period of outpatient rehabili-
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tation services, the mneed for continued
services shall be reevaluated by the person
who 1s primarily responsible for providing
the services. Additional periods of services
are covered only if such person determines
that the requirement of paragraph (1) is
satisfied.

(14) DURABLE MEDICAL EQUIPMENT AND

(A) IN GENERAL.—The items and services
described in this paragraph are—

(1) durable medical equipment (as de-
fined in section 1203(2);

(i1) prosthetic devices (as defined in
section 1203(12);

(1) orthoties (as defined in section
1203(10)) and prosthetics (as defined in
section 1203(11)); and

(iv) accessories and supplies used di-
rectly with the equipment or devices de-
seribed in clauses (1) through (iv).

(B) REPAIR, MAINTENANCE, ETC.—The
items and services described in this paragraph

include the following with respect to the equip-



\O oo \J (@) (9] -~ (O8] [\ —_

[\© TN NG T N T NG I NG I NS B S e T e e T e T e e T
[ B N U N N = = N Re < BN B o) W ) B ~S O T NO S e

97

ment and devices described in subparagraph
(A):

(i) Repair and maintenance of such
equipment or devices.

(i1) Replacement of such equipment or
devices when required due to loss, irrep-
arable damage, wear, or because of a
change in the patient’s condition.

(iii) Fitting and training for the use
of such equipment or devices.

(15) VISION CARE, HEARING AIDS, AND DENTAL

CARE.—

oS 2357

(A) IN GENERAL.—The items described in
this paragraph are the vision care described in
subparagraph (B), dental care described in sub-
paragraph (C), and hearing care described in
subparagraph (D).

(B) VISION CARE.—The vision care de-
sceribed in this subparagraph is routine eye ex-
aminations, diagnosis, and treatment for defects
in vision furnished to individuals who are under
22 years of age, including eyeglasses and con-
tact lenses furnished according to a periodicity
schedule established by the Board.

(C) DENTAL CARE.—
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(1) INDIVIDUALS UNDER 22.—The

dental care described in this subparagraph
shall include the following, as specified by
the Board, furnished to individuals who

are under 22 years of age:

(I) Emergency dental treatment.

(IT) Prevention and diagnosis of
dental disease.

(IITI) Treatment of dental dis-
ease.

(IV) Space maintenance proce-
dures to prevent orthodontic complica-
tions.

(V)  Interceptive  orthodontic
treatment to prevent severe malocclu-
sion.

(11) INDIVIDUALS OVER 22.—The den-

tal care described in this subparagraph for

individuals who are over 22 years of age is

emergency dental treatment, as specified

by the Board.

(D) HEARING CARE.—The hearing care
items and services described in this paragraph
are the following when furnished to an indi-

vidual who is under 22 years of age:
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(1) Routine ear examinations and di-
agnosis for defects in hearing as part of a
physician visit.

(1) Hearing aids when recommended
by a physician or audiologist.

(16) INVESTIGATIONAL  TREATMENTS.—The

items and services described in this paragraph are
items and services required to provide patient care
pursuant to the design of a qualified investigational
treatment (as defined in section 1203(13)).

(b) LIMITATION.—

(1) IN GENERAL.—Items and services under the
categories described in subsection (a) shall be fur-
nished to health plan enrollees when medically nec-
essary or appropriate.

(2) DEFINITION.—For purposes of this subtitle,
the term “‘medically necessary or appropriate” when
referring to an item or service means an item or
service intended to maintain or improve the biologi-
cal, psychological, or functional condition of a health
plan enrollee or to prevent or mitigate an adverse

health outcome to an enrollee.

SEC. 1203. DEFINITIONS.

For purposes of this subtitle:
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(1) BLOOD CLOTTING FACTORS.—The term
“blood clotting factors’” has the meaning given such
term in section 1861(s)(2)(I) of the Social Security
Act.

(2) DURABLE MEDICAL EQUIPMENT.—The term
“durable medical equipment” has the meaning given
such term in section 1861(n) of the Social Security
Act.

(3) HEALTH PROFESSIONAL SERVICES.—The

term “‘health professional services” means profes-
sional services that—
(A) are lawfully provided by a physician; or
(B) would be described in subparagraph
(A) if provided by a physician, but are provided
by another person who is legally authorized to
provide such services in the State in which the
services are provided.
(4) HOME HEALTH CARE.—The term ‘“home

Y

health care” means the items and services described
in section 1861(m) of the Social Security Act.
(5) HOME INFUSION DRUG THERAPY SERV-

ICES.—The term “home infusion drug therapy serv-

ices” means the home infusion drug therapy services
deseribed in section 1861(1l) of the Social Security
Act.
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(6) HoSPICE CARE.—The term ‘“hospice care”
means the items and services described in paragraph
(1) of section 1861(dd) of the Social Security Act,
except that in applying such section for purposes of
this paragraph—

(A) paragraphs (4)(B) and (5) shall be
disregarded; and
(B) all references to the Secretary of

Health and Human Services shall be treated as

references to the Board.

(7) HosritAL.—The term ‘“hospital” has the
meaning given such term in section 1861(e) of the
Social Security Act, except that such term shall in-
clude a facility operated by the uniformed services,
the Department of Veterans Affairs, and the Indian
Health Service that is primarily engaged in pro-
viding services to inpatients that are equivalent to
the services provided by a hospital defined in such
section 1861 (e).

(8) MEDICALLY ACCEPTED INDICATION.—The
term “medically accepted indication” means with re-
spect to the use of a drug, any use which has been
approved by the Food and Drug Administration for

the drug, and includes another use of the drug if—
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(A) the drug has been approved by the
Food and Drug Administration; and

(B) such use is supported by one or more
citations which are included (or approved for
inclusion) in one or more of the following com-
pendia: the American Hospital Formulary Serv-
ice-Drug  Information, the American Medical

Association  Drug  Evaluations, the United

States Pharmacopoeia-Drug Information, and

other authoritative compendia as identified by

the Secretary.

(9) MENTAL ILLNESS AND SUBSTANCE ABUSE
DISORDERS.—The term ‘“mental illness and sub-
stance abuse disorder’” means a mental or substance
abuse disorder listed in the Diagnostic and Statis-
tical Manual of Mental Disorders, Fourth Kdition,
or the International Classification of Diseases, 9th
Revision, the Clinical Modification, Third Edition, or
revised versions of such manuals or texts.

(10) OrTHOTICS.—The term ‘‘orthotics” in-

cludes—
(A) an accessory or supply used directly
with a prosthetic device to achieve therapeutic
benefits and proper functioning; and

(B) leg, arm, back, and neck braces.
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(11) ProsTHETICS.—The term ‘‘prosthetics”
includes artificial legs, arms, and eyes.

(12) PrROSTHETIC DEVICES.—The term “‘pros-
thetic devices” means devices that replace all or part
of the function of a body organ.

(13) QUALIFIED INVESTIGATIONAL TREAT-
MENT.—The term ‘“qualified investigational treat-
ment” means an investigational treatment that is
part of a peer-reviewed and approved research pro-
eram (as defined by the Secretary) or research trials
approved by the Secretary, the Directors of the Na-
tional Institutes of Health, the Commissioner of the
Food and Drug Administration, the Secretary of
Veterans Affairs, the Secretary of Defense, or a
qualified nongovernmental research entity as defined
in guidelines of the National Institutes of Health, in-
cluding guidelines for cancer center support grants
designated by the National Cancer Institute.

(14) REHABILITATION FACILITY.—The term
“rehabilitation facility’” means an institution (or a
distinet part of an institution) which is established
and operated for the purpose of providing diagnostic,
therapeutic, and rehabilitation services to individuals
for rehabilitation from illness, injury, disorder, or

other health condition. An entity qualifying as a hos-
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pital for as defined in paragraph (7) may also qual-

ify as a rehabilitation facility for the purposes of

section 1202(a)(9).

(15) SKILLED NURSING FACILITY.—The term

“skilled nursing facility’” means an institution (or a

distinet part of an institution) which is primarily en-

caged in providing to residents—
(A) skilled nursing care and related serv-
ices for residents who require medical or nurs-
g care; or
(B) rehabilitation services to residents for
rehabilitation from illness, injury, disorder, or
other health condition.
PART 2—NATIONAL HEALTH BENEFITS BOARD
SEC. 1211. CREATION OF NATIONAL HEALTH BENEFITS
BOARD; MEMBERSHIP.

(a) IN GENERAL.—There is hereby established a Na-
tional Health Benefits Board (referred to in this part as
the “Board”).

(b) CoMPOSITION.—The Board is composed of 7
members appointed by the President, by and with the ad-
vice and consent of the Senate. No more than 4 members
of the Board may be affiliated with the same political
party. Members shall be appointed not later than 90 days

after the date of the enactment of this title.
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(¢) CIHAIR.—The President shall designate one of the

members of the Board as chair.

(d) TERMS.

(1) IN GENERAL.

Except as provided in para-
oraph (2), the term of each member of the Board
1s 6 years and begins when the term of the prede-
cessor of that member ends.

(2) INITIAL TERMS.—The initial terms of the

members of the Board first taking office after the
date of the enactment of this title, shall expire as
designated by the President, two at the end of two
years, two at the end of four years, and three at the
end of six years.

(3) CONTINUATION IN OFFICE.—Upon the expi-
ration of a term of office, a member shall continue

to serve until a successor is appointed and qualified.

(e¢) VACANCIES.

(1) IN GENERAL.—If a vacancy occurs, other
than by expiration of term, a successor shall be ap-
pointed by the President, by and with the consent of
the Senate, to fill such vacancy. The appointment
shall be for the remainder of the term of the prede-
CeSSOT.

(2) NO IMPAIRMENT OF FUNCTION.—A vacancy

in the membership of the Board does not impair the
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authority of the remaining members to exercise all
of the powers of the Board.

(3) AcTING CHAIR.—The Board may designate
a member to act as chair during any period in which
there is no chair designated by the President.

(f) MEETINGS; QUORUM.—

(1) MEETINGS.—The chair shall preside at
meetings of the Board, and in the absence of the
chair, the Board shall elect a member to act as chair
pro tempore.

(2) FREQUENCY.—The Board shall meet not
less frequently than 4 times each year.

(3) QUORUM.—Four members of the Board

shall constitute a quorum thereof.

SEC. 1212. QUALIFICATIONS OF BOARD MEMBERS.

(a) CrrizeNsHip.—Each member of the Board shall

be a citizen of the United States.

(b) BASIS OF SELECTION.—Board members shall be

selected on the basis of their experience and expertise in
relevant subjects, including the practice of medicine, nurs-
ing, or other clinical practices, health care financing and
delivery, State health systems, consumer protection, busi-

ness, law, and delivery of care to vulnerable populations.

(¢) PAY AND TRAVEL EXPENSES.

(1) PAY.—
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(A) CHAIR.—The chair of the Board shall

be paid at a rate equal to the daily equivalent
of the minimum annual rate of basic pay pay-
able for level II of the KExecutive Schedule
under section 5315 of title 5, United States
Code, for each day (including travel time) dur-
ing which the chair is engaged in the actual
performance of duties vested in the Board.

(B) MEMBERS.—Each member of the

Board shall be paid at a rate equal to the daily
equivalent of the minimum annual rate of basic
pay payable for level III of the Executive
Schedule under section 5315 of title 5, United
States Code, for each day (including travel
time) during which the member is engaged in
the actual performance of duties vested in the
Board.

(2) TRAVEL EXPENSES.—Members of the

Board shall receive travel expenses, including per

diem in lieu of subsistence, in accordance with sec-

tions 5702 and 5703 of title 5, United States Code.

22 SEC. 1213. GENERAL DUTIES AND RESPONSIBILITIES.

23
24

(a) CLARIFICATION AND REFINEMENT OF ITEMS

AND SERVICES.—
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(1) IN GENERAL.—The Board shall promulgate

such regulations or establish such guidelines as may

be necessary to clarify and refine the items and serv-

ices under the categories of health care items and

services described in section 1202 in accordance with

the requirements of subsections (a)(2) and (b)(2) of

section 1201.
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(2) SCHEDULES FOR ITEMS AND SERVICES.

(A) IN GENERAL.—The Board shall estab-
lish and update periodicity schedules for the
items and services in the categories of health
care 1tems and services described in section
1202.

(B) SPECIAL RULE WITH RESPECT TO

CLINICAL: PREVENTIVE SERVICES.—With re-

spect  to clinical preventive services, the
Board—

(i) shall specify and define specific
items and services as clinical preventive
services and shall establish and update a
periodicity schedule for such items and
services; and

(i) n specifying clinical preventive
services and establishing and updating pe-

riodicity schedules under clause (1), the
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Board shall consult with experts in clinical
preventive services, including the U.S. Pre-
ventive Services Task Force, the Advisory
Committee on Immunization Practices, the
American College of Obstetricians and
Gynecologists, and the American Academy

of Pediatrics.

(3) MENTAL ILLNESS AND SUBSTANCE ABUSE

SERVICES.—

oS 2357

(A) PARITY. —

(1) IN GENERAL.—The Board shall
design mental illness and substance abuse
services so as to achieve parity with serv-
ices for other medical conditions. Except as
provided in clause (iii), day or visit limits
or cost-sharing requirements may not be
applied to mental illness and substance
abuse services that are not applied to serv-
ices for other medical conditions.

(i1) PARITY DEFINED.—For purposes
of this subparagraph, the term “parity”
means comprehensive, coverage for all
medically necessary or appropriate mental

illness and substance abuse services i 1n-
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patient, outpatient, residential, and inten-

sive non-residential settings.

(i11) SPECIAL RULE.—
(I) EFFECT ON OTHER BENE-

FITS.—If the Board determines that

parity of mental illness and substance
abuse services with services for other
medical conditions cannot be achieved
without imposing unduly burdensome
cost-sharing requirements on other
services, the Board may design mental
illness and substance abuse services
such that they include the following
limits:

(aa) Inpatient hospital care
may be limited, but in the case of
mental illness the limit may not
be set at a level below 30 days
per vear, and in the case of sub-
stance abuse services the limit
may not be set at a level below
the level sufficient to provide de-
toxification services.

(bb) After the first 5 visits

for outpatient adult psycho-
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therapy, the coinsurance for such

services may be set at a level

higher than the coinsurance for
other services, but no higher than

a 50 percent coinsurance level.

(c¢) Consistent with the
process described In  section

3510, the Board shall ensure

that parity for mental illness and

substance abuse services with
services for other medical condi-
tions 1s established no later than

January 1, 2001.

(II) LEGISLATIVE PROPOSAL.—If
the Board finds that establishing par-
ity for mental illness and substance
abuse services with services for other
medical conditions cannot be achieved
by January 1, 2001, without imposing
unduly burdensome cost-sharing on all
services, the Board shall develop a
legislative proposal for an extension of
such date. Not later than January 1,
2000, the Board shall submit to the

Jongress an implementing bill which
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contains such statutory provisions as
are necessary or appropriate to imple-
ment the legislative proposal devel-

oped under the preceding sentence.

(B) MANAGEMENT OF SERVICES.

(1) IN GENERAL.—The Board shall
develop standards for the appropriate man-
agement of mental illness and substance
abuse services. Such standards shall in-
clude quality managed care techniques.

(1) QUALITY MANAGED CARE.—For
purposes of clause (i), the term ‘“‘quality
managed care’” refers to the administration
of benefits through methods of central in-
take, preauthorization, and utilization re-
view under circumstances that protect indi-
viduals from unwarranted denial of serv-
ices.

(C) SETTINGS.—The Board shall give pri-
ority to ensuring that mental illness and sub-
stance abuse services are provided in the least
restrictive setting that is clinically appropriate
and encouraging the use of outpatient and in-
tensive nonresidential treatments to the great-

est extent possible.
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(b) DETERMINING MEDICAL NECESSITY OR APPRO-

PRIATENESS.

(1) IN GENERAL.—The Board shall be author-

1zed to establish—

(A) eriteria for determinations of medical
necessity or appropriateness;

(B) procedures for determinations of med-
ical necessity or appropriateness; and

(C) regulations or guidelines to be used in
determining whether an item or service under
the categories of health care items and services
described in section 1202 is medically necessary
or appropriate.

(2) REQUIREMENTS.—The Board shall include

the following in establishing criteria, procedures, and

regulations under this subsection:

oS 2357

(A) SPECIAL RULES WITH RESPECT TO EN-
ROLLEES UNDER 22 YEARS OF AGE.—In making
any determination with respect to medical ne-
cessity or appropriateness with respect to an
enrollee under 22 years of age, the Board shall
consider whether the item or service 15—

(1) 1s appropriate for the age and

health status of the enrollee;
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(1) will prevent or ameliorate the ef-
fects of a condition, illness, injury, or dis-
order;

(11) will aid the overall physical and
mental growth and development of the en-
rollee; or

(iv) will assist in achieving or main-
taining maximum functional capacity in
performing daily activities.

This subparagraph shall apply to all items and
services under the categories of health care
items and services described in section 1202 as
clarified and refined by the Board under sub-
section (a).

(B) CONSULTATIONS WITH EXPERT AU-

THORITIES.—The Board shall consider the
opinions of experts from academia, medical spe-
clalty groups, industry, and government in es-
tablishing criteria, procedures, and regulations
with regard to medical necessity or appropriate-
ness.

(C) RECOMMENDATIONS TO SECRETARY.—
In the absence of sufficient evidence to develop
regulations with respect to any particular cov-

erage determination, the DBoard shall rec-
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ommend to the Secretary specific areas for
which priorities should be given to undertake
clinical trials or establish practice guidelines.

(3) HEALTH PLAN REQUIREMENTS.

The regu-

lations established by the Board under this sub-

section shall provide that health plans shall—

oS 2357

(A) In making any determination with re-
spect to medical necessity or appropriateness,
consider the criteria and procedures established
by the Board under this subsection;

(B) be guided by

(1) the initial determination of medical
necessity or appropriateness with respect
to an item or service made by an enrollee
and the health professional furnishing such
item or service; and

(i1) available scientific evidence; and
(C) if a health plan has developed a treat-

ment guideline or utilization protocol, or has
made a general coverage determination, the
plan shall—

(1) provide a copy of, and a written
statement of the basis for, the guideline,
protocol, or determination at least 60 days

prior to the effective date of such guide-
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line, protocol, or determination, to each af-
fected provider with which the plan has a
contract and the government entity which
certifies the plan;

(i1) provide any or all of such informa-
tion upon request to enrollees, potential
enrollees, or other interested parties, in-
cluding provider groups and specialty orga-
nizations; and

(111) revise such guidelines, protocols,
or determinations periodically, or, if new
scientific evidence becomes available, as
soon as possible after such evidence is

available.

(¢) COST-SHARING.—The Board shall establish cost-

sharing schedules to be provided by health plans providing

a standard benefits package or an alternative standard

benefits package. In establishing such cost-sharing sched-

ules, the Board shall meet the following requirements:

(1) ANNUAL BASIS.

The Board shall review

and update cost-sharing schedules as determined ap-

propriate by the Board, but on at least an annual

basis.

PLANS PROVIDING STANDARD BENEFITS

PACKAGE.—
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(A) IN GENERAL.—The Board shall estab-
lish 3 cost-sharing schedules for health plans
providing the standard benefits package which
permit a variety of delivery system options, in-
cluding fee-for-service, preferred provider orga-
nizations, point of service, and managed care.
Such cost-sharing schedules shall consist of—

(1) a low cost-sharing schedule;

(ii) a high cost-sharing schedule; and

(111) a combination cost-sharing sched-
ule.

(B) ACTUARIAL VALUE OF HIGH COST-
SIARING SCHEDULE.—A standard benefit pack-
age that provides for the cost-sharing schedule
established by the Board under this paragraph
that has the lowest actuarial value relative to
the actuarial values of all other cost-sharing
schedules established by the Board under this
paragraph, shall have an actuarial value that is
equivalent to the actuarial value of the benefits
package provided by the Blue Cross/Blue Shield
Standard Option under the Federal Employees
Health Benefits Program as in effect during
1994, adjusted for an average population (as

determined by the Board).
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(3) PLANS PROVIDING ALTERNATIVE STANDARD
BENEFITS PACKAGE.—The DBoard shall establish
only one very high deductible cost-sharing schedule
for health plans providing the alternative standard
benefits package. Such cost-sharing schedule shall
provide for a higher deductible than any deductible
under a schedule established for health plans pro-

viding a standard benefits package.

(4) CLINICAL PREVENTIVE SERVICES.—No
cost-sharing schedule established by the Board may
include cost-sharing for clinical preventive services
and prenatal care.

(5) COST-SHARING  RULES.—Cost-sharing
schedules established by the Board may include co-
payments, coinsurance, deductibles, and out-of-pock-
et limits. The copayments, coinsurance, deductibles
and out-of-pocket limits on cost-sharing for a year
under the schedules shall be applied based upon ex-
penses incurred for covered items and services fur-
nished in the year.

(6) LirETIME LIMITS.—No cost-sharing sched-
ule established by the Board may include lifetime
limits.

(d)  LEGISLATIVE PROPOSALS ON ACTUARIAL

25 EQUIVALENCE AND HEALTH SERVICE CATEGORIES.—
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(1) IN GENERAL.—The Board may develop leg-
islative proposals for modifications to the actuarial
equivalence provisions of section 1201 and the cat-
egories of health care items and services under sec-
tion 1202.

(2) IMPLEMENTING BILL.—The Board shall
submit to the Congress an implementing bill which
contains such statutory provisions as are necessary
or appropriate to implement the legislative proposals
developed under paragraph (1).

(e) REPORTS.

(1) DENTAL CARE.—The Board shall undertake
a study to determine the costs of providing—
(A) preventive dental care to all adults;
(B) restorative dental care to all adults;
and
(C) preventive dental care to adults with
developmental, cognitive, and other mental dis-
abilities.
Not later than July 1, 1996, the Board shall pre-
pare and submit to the Secretary and the Congress,
a report concerning such study.
(2) IN VITRO FERTILIZATION.—The Board shall
undertake a study to determine the costs of pro-

viding coverage for in vitro fertilization in the stand-

oS 2357



\O oo J (@) () -~ (O8] [\ —_

O TN NG T N T NG I NG I NS R N e T e e T e T e e T
[ B NG U N N = = N e R - BN B o) W ) B ~S O T NO S e

120

ard benefits package. Not later than July 1, 1996,

the Board shall prepare and submit to the Secretary

and the Congress, a report concerning such study.

(f) OT1IER REQUIREMENTS.—The Board shall satisty

any other requirements imposed on the Board under this

title.

SEC. 1214. POWERS.

(a) EXECUTIVE DIRECTOR; STAFF.—

oS 2357

(1) EXECUTIVE DIRECTOR.—

(A) IN GENERAL.—The Board shall, with-
out regard to section 5311(b) of title 5, United
States Code, appoint an Executive Director.

(B) PAy.—The Executive Director shall be
paid at a rate equivalent to a rate for the Sen-
ior Executive Service.

(2) STAFF.—

(A) IN GENERAL.—Subject to subpara-
oraphs (B) and (C), the Executive Director,
with the approval of the Board, may appoint
and fix the pay of additional personnel.

(B) Pay.—The Executive Director may
make such appointments without regard to the
provisions of title 5, United States Code, gov-
erning appointments in the competitive service,

and any personnel so appointed may be paid
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without regard to the provisions of chapter 51
and subchapter III of chapter 53 of such title,
relating to classification and General Schedule
pay rates, except that an individual so ap-
pointed may not receive pay in excess of 120
percent of the annual rate of basic pay payable
for GS—15 of the General Schedule.

(C) DETAILED PERSONNEL.—Upon re-
quest of the Executive Director, the head of any
Federal department or agency may detail any
of the personnel of that department or agency
to the Board to assist the Board in carrying out
its duties under this Act.

(b) CONTRACT AUTHORITY.—To the extent provided
in advance in appropriations Acts, the Board may contract
with any person (including an agency of the Federal Gov-
ernment) for studies and analysis as required to execute
its functions. Any employee of the Executive Branch may
be detailed to the Board to assist the Board in carrying
out its duties.

(¢) CONSULTATIONS WITH EXPERTS.—The Board

may consult with any outside expert individuals or groups
that the Board determines appropriate in performing its
duties under section 1213. The Board may establish advi-

sory committees.
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(d) AcCESS TO INFORMATION.—The Board may se-
cure directly from any department or agency of the United
States information necessary to enable it to carry out its
functions, to the extent such information is otherwise
available to a department or agency of the United States.
Upon request of the chair, the head of that department
or agency shall furnish that information to the Board.

(e) DELEGATION OF AUTHORITY.—Except as other-
wise provided, the Board may delegate any function to
such officers and employees as the Board may designate
and may authorize such successive redelegations of such
functions with the Board as the Board deems to be nec-
essary or appropriate. No delegation of functions by the
Board shall relieve the Board of responsibility for the ad-
ministration of such functions.

(f) RULEMAKING.—The Board is authorized to estab-
lish such rules as may be necessary to carry out this sub-
title.

SEC. 1215. FUNDING.

(a) AUTHORIZATION OF APPROPRIATIONS.—There
are authorized to be appropriated to the Board
$5,000,000 for each year and such additional sums as may
be necessary to carry out the purposes of this part.

(b) SUBMISSION OF BUDGET.—Under the procedures

of chapter 11 of title 31, United States Code, the budget
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for the Board for a fiscal year shall be reviewed by the

Director of the Office of Management and Budget and

submitted to the Congress as part of the President’s sub-

mission of the Budget of the United States for the fiscal

year.

SEC. 1216. APPLICABILITY OF FEDERAL ADVISORY COM-
MITTEE ACT.

The Federal Advisory Committee Act (5 U.S.C. App.)
shall not apply to the Board.

SEC. 1217. CONGRESSIONAL CONSIDERATION OF BOARD
PROPOSALS.

(a) IN GENERAL.—Any implementing bill described
in section 1213 shall be considered by Congress under the
procedures for consideration described in subsection (b).

(b) CONGRESSIONAL CONSIDERATION.—

(1) RULES OF HOUSE OF REPRESENTATIVES

AND SENATE.—This subsection is enacted by Con-

oress—

(A) as an exercise of the rulemaking power
of the House of Representatives and the Sen-
ate, respectively, and as such 1s deemed a part
of the rules of each IHouse, respectively, but ap-
plicable only with respect to the procedure to be
followed in that House in the case of an imple-

menting bill deseribed in subsection (a), and su-
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persedes other rules only to the extent that
such rules are inconsistent therewith; and

(B) with full recognition of the constitu-
tional right of either House to change the rules

(so far as relating to the procedure of that

House) at any time, in the same manner and

to the same extent as in the case of any other

rule of that House.

(2) INTRODUCTION AND REFERRAL.—On the
day on which the implementing bill described in sub-
section (a) 1s transmitted to the House of Represent-
atives and the Senate, such bill shall be introduced
(by request) in the House of Representatives by the
Majority Leader of the House, for himself or herself
and the Minority Leader of the House, or by Mem-
bers of the House designated by the Majority Lieader
and Minority Leader of the House and shall be in-
troduced (by request) in the Senate by the Majority
Leader of the Senate, for himself or herself and the
Minority Leader of the Senate, or by Members of
the Senate designated by the Majority Leader and
Minority Leader of the Senate. If either House is
not in session on the day on which the implementing
bill is transmitted, the bill shall be introduced in the

House, as provided in the preceding sentence, on the
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first day thereafter on which the House is in session.
The implementing bill introduced in the House of
Representatives and the Senate shall be referred to
the appropriate committees of each House.

(3) AMENDMENTS PROHIBITED.—No amend-
ment to an implementing bill shall be in order in ei-
ther the House of Representatives or the Senate and
no motion to suspend the application of this sub-
section shall be in order in either House, nor shall
it be in order in either House for the Presiding Offi-
cer to entertain a request to suspend the application
of this subsection by unanimous consent.

(4) PERIOD FOR COMMITTEE AND FLOOR CON-
SIDERATION.—

(A) IN GENERAL.—Except as provided in
subparagraph (B), if the committee or commit-
tees of either House to which an implementing
bill has been referred have not reported it at
the close of the 45th day after its introduction,
such committee or committees shall be auto-
matically discharged from further consideration
of the implementing bill and it shall be placed
on the appropriate calendar. A vote on final
passage of the implementing bill shall be taken

m each House on or before the close of the
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45th day after the implementing bill is reported
by the committees or committee of that House
to which it was referred, or after such com-
mittee or committees have been discharged
from further consideration of the implementing
bill. If prior to the passage by one House of an
implementing bill of that House, that House re-
ceives the same implementing bill from the
other House then—

(1) the procedure in that House shall
be the same as if no implementing bill had
been received from the other House; but

(11) the vote on final passage shall be
on the implementing bill of the other

House.

(B) CoMPUTATION OF DAYS.—For pur-

poses of subparagraph (A), in computing a

number of days in either House, there shall be
excluded—

(1) the days on which either House is

not in session because of an adjournment

of more than 3 days to a day certain, or

an adjournment of the Congress sine die;

and
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(i) any Saturday and Sunday not ex-
cluded under clause (1) when either House
1S not In session.

(5) FLOOR CONSIDERATION IN THE HOUSE OF

(A) MOTION TO PROCEED.—A motion in
the IHouse of Representatives to proceed to the
consideration of an implementing bill shall be
highly privileged and not debatable. An amend-
ment to the motion shall not be in order, nor
shall it be in order to move to reconsider the
vote by which the motion 1s agreed to or dis-
agreed to.

(B) DEBATE.—Debate in the House of
Representatives on an implementing bill shall
be limited to not more than 20 hours, which
shall be divided equally between those favoring
and those opposing the bill. A motion further to
limit debate shall not be debatable. It shall not
be in order to move to recommit an imple-
menting bill or to move to reconsider the vote
by which an implementing bill is agreed to or
disagreed to.

(C) MoTION TO POSTPONE.—Motions to

postpone, made in the House of Representatives
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with respect to the consideration of an imple-
menting bill, and motions to proceed to the con-
sideration of other business, shall be decided

without debate.

(D) AprPEALS.—AIl appeals from the deci-
sions of the Chair relating to the application of
the Rules of the IHouse of Representatives to
the procedure relating to an implementing bill
shall be decided without debate.

(E) GENERAL RULES APPLY.—Except to
the extent specifically provided in the preceding
provisions of this paragraph, consideration of
an implementing bill shall be governed by the
Rules of the House of Representatives applica-
ble to other bills and resolutions in similar cir-
cumstances.

(6) FLOOR CONSIDERATION IN THE SENATE.—

(A) MOTION TO PROCEED.—A motion in
the Senate to proceed to the consideration of an
implementing bill shall be privileged and not de-
batable. An amendment to the motion shall not
be in order, nor shall it be in order to move to
reconsider the vote by which the motion is

agreed to or disagreed to.
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(B) GENERAL DEBATE.—Debate in the
Senate on an implementing bill, and all debat-
able motions and appeals in connection there-
with, shall be lmited to not more than 20
hours. The time shall be equally divided be-
tween, and controlled by, the Majority Leader
and the Minority Leader or their designees.

(C) DEBATE OF MOTIONS AND APPEALS.

Debate in the Senate on any debatable motion
or appeal in connection with an implementing
bill shall be limited to not more than one hour,
to be equally divided between, and controlled
by, the mover and the manager of the imple-
menting bill, except that in the event the man-
ager of the implementing bill is in favor of any
such motion or appeal, the time in opposition
thereto, shall be controlled by the Minority
Leader or his designee. Such leaders, or either
of them, may, from time under their control on
the passage of an implementing bill, allot addi-
tional time to any Senator during the consider-
ation of any debatable motion or appeal.

(D) OTHER MOTIONS.—A motion in the

Senate to further lmit debate 1s not debatable.
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A motion to recommit an implementing bill is

not 1n order.

Subtitle D—Access to Health Plans
PART 1—ACCESS THROUGH EMPLOYERS

SEC. 1301. GENERAL EMPLOYER RESPONSIBILITIES.

(a) OFFER OF PLANS.—

oS 2357

(1) IN GENERAL.—Each employer:

of the employer the opportunity:

(A) shall make available to each employee

(1) in the case of an experienced-rated
employer, to enroll through the employer in
one of at least 3 certified experience-rated
standard health plans which provide the
standard benefits package established
under subtitle C, including, if available, a
high cost-sharing plan, a combination cost-
sharing plan, and a low cost-sharing plan
as established under such subtitle; or

(11) in the case of a community-rated

employer
(I) to enroll in any community-

rated plan offered through a pur-
chasing cooperative operating in the
community rating area in which such

employer is located, and if such coop-
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erative is not a purchasing cooperative
described in section 1341, then also
through a cooperative so described,;
and
(IT) at the option of the em-
ployer, to enroll through the employer
in one of at least 3 certified commu-
nity-rated  standard health  plans
which provide the standard benefits
package established under subtitle C,
including, 1if available, a high cost-
sharing plan, a combination cost-shar-
ing plan, and a low cost-sharing plan
as established under such subtitle;
and
(B) shall provide, upon request, payroll
withholding of the employee’s premiums.

(2) WAIVER OF REQUIREMENT.—The Governor
of a participating State (or, the Secretary of Labor,
in the case of sponsors of multistate self-insured
health plans) may waive the requirement under
paragraph (1) for any employer in a rural area of
such State which demonstrates an insufficient popu-
lation density to support 3 types of certified stand-

ard health plans. Such an employer shall at least
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offer a high cost-sharing plan as established under
subtitle C.

(3) PROHIBITION ON OFFERING OF ALTER-
NATIVE PACKAGE.—No employer may offer an alter-
native standard benefits package established under
subtitle C.

(b) FORWARDING OF INFORMATION.—

(1) INFORMATION REGARDING PLANS.—An em-

ployer must provide each employee of such em-
ployer—

(A) with information provided by the State
under section 1508 regarding all certified
standard health plans offered in the community
rating area in which the employer is located,
and

(B) if the employer knows that an em-
ployee resides in another community rating
area, information regarding how to obtain infor-
mation on certified standard health plans of-
fered to residents of such other community rat-
ing area.

(2) INFORMATION REGARDING EMPLOYEES.—
An employer shall forward the name and address

(and any other necessary identifying information
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specified by the Secretary) of each employee enroll-
ing through the employer—
(A) to the certified standard health plan in
which such employee is enrolling, or
(B) to the purchasing cooperative (if any)
through which such employee is enrolling.
SEC. 1302. AUDITING OF RECORDS.

Each employer shall maintain such records, and pro-
vide the participating State for the area in which the em-
ployer maintains its principal place of employment (as
specified by the Secretary of Liabor) with access to such
records, as may be necessary to verify and audit the infor-
mation reported under this Act.

SEC. 1303. PROHIBITION OF CERTAIN EMPLOYER DISCRIMI-
NATION.

(a) IN GENERAL.—No employer may discriminate
with respect to an employee on the basis of the family sta-
tus of the employee or on the basis of the class of family

enrollment selected with respect to the employee.

(b) OTHER PROHIBITIONS.—For the prohibition of
other employer diseriminatory practices, see section 4522

of the Internal Revenue Code of 1986.
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SEC. 1304. PROHIBITION ON SELF-INSURING COST-SHAR-

ING BENEFITS.

A community-rated employer (and an experience-
rated employer with respect to employees who are commu-
nity-rated eligible individuals) may provide benefits to em-
ployees that consist of the benefits included in a cost-shar-
ing plan (as defined in section 1141(a)(2)(C)) only
through a contribution toward the purchase of a cost-shar-
ing plan which is funded primarily through insurance.

SEC. 1305. RESPONSIBILITIES IN SINGLE-PAYER STATES.

In the case of an individual who resides in a single-
payer State and an employer with respect to employees
who reside in such a State, the responsibilities of such in-
dividual and employer under such system shall supersede
the obligations of the individual and employer under this
subtitle.

SEC. 1306. DEVELOPMENT OF LARGE EMPLOYER PUR-
CHASING GROUPS.

(a) IN GENERAL.—Nothing in this title shall be con-
strued as prohibiting 2 or more experience-rated employ-
ers from joining together to purchase msurance for their
employees, except that each such employer shall be respon-
sible for meeting the employer’s requirements under this
title with respect to its employees.

(b) RULES BY SECRETARY.—The Secretary of Labor
shall provide rules for large employer purchasing groups
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similar to the rules applicable to purchasing cooperatives,
including rules regarding fiduciary responsibilities and fi-
nancial management.

(¢) NO USE OF PURCHASING COOPERATIVES.—An
experience-rated employer shall be ineligible to purchase
health insurance through a purchasing cooperative, except
with respect to health insurance for individuals described
in paragraphs (1) and (2) of section 1307(d).

SEC. 1307. RULES GOVERNING LITIGATION INVOLVING RE-

TIREE HEALTH BENEFITS.

(a) MAINTENANCE OF BENEFITS.
(1) IN GENERAL.—If—

(A) retiree health benefits or plan or plan
sponsor payments in connection with such bene-
fits are to be or have been terminated or re-
duced under an employee welfare benefit plan;
and

(B) an action is brought by any participant
or beneficiary to enjoin or otherwise modify
such termination or reduction,

the court without requirement of any additional
showing shall promptly order the plan and plan
sponsor to maintain the retiree health benefits and
payments at the level in effect immediately before

the termination or reduction while the action 1s
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pending in any court. No security or other under-
taking shall be required of any participant or bene-
ficiary as a condition for issuance of such relief. An
order requiring such maintenance of benefits may be
refused or dissolved only upon determination by the
court, on the basis of clear and convincing evidence,

that the action is clearly without merit.

(2) MODIFICATIONS.—Nothing in this section
shall preclude a court from modifying the obligation
of a plan or plan sponsor to the extent retiree bene-
fits are otherwise being paid.

(b) BURDEN OF PROOF.—In addition to the relief au-
thorized in subsection (a) or otherwise available, if, in any
action described in subsection (a), the terms of the em-
ployee welfare benefit plan summary plan description or
other materials distributed to employees at the time of a
participant’s retirement or disability are silent or are am-
biguous, either on their face or after consideration of ex-
trinsic evidence, as to whether retiree health benefits and
payments may be terminated or reduced for a participant
and his or her beneficiaries after the participant’s retire-
ment or disability, then the benefits and payments shall
not be terminated or reduced for the participant and his
or her beneficiaries unless the plan or plan sponsor estab-

lishes by a preponderance of the evidence that the sum-
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I mary plan description and other materials about retiree

2 benefits—

3 (1) were distributed to the participant at least
4 90 days in advance of retirement or disability;

5 (2) did not promise retiree health benefits for
6 the lifetime of the participant and his or her spouse;
7 and

8 (3) clearly and specifically disclosed that the
9 plan allowed such termination or reduction as to the
10 participant after the time of his or her retirement or
11 disability.

12 The disclosure deseribed in paragraph (3) must have been
13 made prominently and in language which can be under-
14 stood by the average plan participant.

15 (¢) REPRESENTATION.—Notwithstanding any other
16 provision of law, an employee representative of any retired

17 employee or the employee’s spouse or dependents may—

18 (1) bring an action described in this section on
19 behalf of such employee, spouse, or dependents; or
20 (2) appear in such an action on behalf of such
21 employee, spouse or dependents.

22 (d) RETIREE HEALTIHI BENEFITS.—For the purposes

23 of this section, the term ‘‘retiree health benefits” means
24 health benefits (including coverage) which are provided

25 to—
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(1) retired or disabled employees who, imme-
diately before the termination or reduction, are enti-
tled to receive such benefits upon retirement or be-
coming disabled; and
(2) their spouses and dependents.

(e) EFFECTIVE DATE.—The amendments made by
this section shall apply to actions relating to terminations
or reductions of retiree health benefits which are pending
or brought, on or after July 20, 1993.

SEC. 1308. ENFORCEMENT.

In the case of a person that violates a requirement
of this subtitle, the Secretary of Labor may impose a civil
money penalty, in an amount not to exceed $10,000, for
each violation with respect to each individual.

PART 2—ACCESS THROUGH HEALTH INSURANCE
PURCHASING COOPERATIVES
Subpart A—General Requirements
SEC. 1321. ORGANIZATION AND OPERATION.

(a) DESIGNATION OF COOPERATIVES.—A State shall
certify health insurance purchasing cooperatives (in this
Act referred to as “‘purchasing cooperatives’) in accord-
ance with this part. Each cooperative shall be chartered
under State law and operated as a not-for-profit corpora-
tion.

(b) BOARD OF DIRECTORS.—
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(1) IN GENERAL.—Each cooperative shall be
eoverned by a Board of Directors to be composed of
representatives of community-rated employers, com-
munity-rated employees, and community-rated indi-
viduals as elected by the members of the purchasing
cooperative.

(2) INITIAL BOARD.—The initial Board of Di-
rectors of a purchasing cooperative shall be com-
posed of members selected by the sponsoring entity
of the cooperative. Subsequent members of the
Board of Directors shall be elected as provided for
under paragraph (1) after being nominated by a
nominating committee appointed by the preceding
Board of Directors.

(¢) ESTABLISHMENT BY STATE OR LOCAL GOVERN-
MENT.—A State or local government may establish or
sponsor a purchasing cooperative to serve a community
rating area. The Secretary shall establish special rules
concerning the legal and governing structure of a State
or local government purchasing cooperative.

(d) MEMBERSHIP.—A purchasing cooperative shall
accept all community-rated employers, community-rated
employees, and community-rated individuals residing with-
in the area served by the cooperative as members if such

employers, employees, or individuals request such mem-
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bership. Members of a cooperative shall have voting rights
to select members of the Board of Directors consistent
with rules established by the State.

(e) PROHIBITION.—An insurer may not form or un-
derwrite a purchasing cooperative but may administer
such a cooperative.

(f) Duries orF COOPERATIVES.—Each purchasing
cooperative shall—

(1) negotiate (regarding premiums and mar-
keting fees) with and enter into agreements with
standard health plans under section 1323;

(2) enter into agreements with community-rated
employers;

(3) enroll community-rated employees and com-
munity-rated individuals in standard health plans;

(4) collect premiums and make payments to
standard health plans on behalf of community-rated
employers and community-rated individuals;

(5) provide for coordination with other pur-
chasing cooperatives;

(6) provide comparative information to the pub-
lic and the participating State on standard health
plans offered through the purchasing cooperative
from information provided by the plans under sec-

tion 1125;
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(7) have the capability of accepting data from
standard health plans as required under subtitle B
of title V;

(8) comply with such fiduciary responsibility, fi-
nancial management, and administrative require-
ments as the Secretary may establish; and

(9) carry out other functions provided for under
this title.

(2) LIMITATION ON ACTIVITIES.—A cooperative shall

not—

(1) perform any activity (including review, ap-
proval, or enforcement) relating to payment rates for
providers;

(2) perform any activity (including certification
or enforcement) relating to compliance of standard
health plans with the requirements of this Act;

(3) assume insurance risk; or

(4) perform other activities identified by the
State as being inconsistent with the performance of
its duties under this Act.

(h) RULES OF CONSTRUCTION.—

(1) MULTIPLE COOPERATIVES.—Noting in this
section shall be construed to prevent a State from
certifying or establishing more than one purchasing

cooperative in a community rating area.
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(2) EXCLUSIVE COOPERATIVE.—

(A) IN GENERAL.—Nothing in this section
shall be construed as requiring a State to cer-
tify or establish more than one purchasing co-
operative serving a community rating area.

(B) SPECIAL RULEs.—If a State chooses

to certify only one purchasing cooperative in a
community rating area, then such cooperative
(other than a cooperative established under sec-
tion 1341) may not negotiate regarding pre-
miums as described in subsection (f)(1) and,
notwithstanding section 1323(a)(1), shall enter
into an agreement with each standard health
plan operating in the area which desires such
an agreement.

(3) SINGLE ORGANIZATION SERVING MULTIPLE

Nothing in this sec-

tion shall be construed as preventing a single not-

for-profit corporation from being the purchasing co-

operative for more than one community rating area.

(4) VOLUNTARY PARTICIPATION.—Nothing in

this section shall be construed as requiring any com-

munity-rated individual, community-rated employee,

or community-rated employer to purchase a stand-

ard health plan exclusively through a cooperative.
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SEC. 1322. MEMBERSHIP.

(a) IN GENERAL.—A purchasing cooperative shall
offer all community-rated individuals and community-
rated employees residing within the community rating
area served by the cooperative the opportunity to enroll
in any standard health plan that has entered into an

agreement with the cooperative under section 1323.

(b) ENROLLMENT PROCESS.—A purchasing coopera-
tive shall establish an enrollment process in accordance
with rules established by the Secretary.

(¢) COORDINATION AMONG PURCHASING COOPERA-
TIVES.—Each participating State shall establish rules con-
sistent with this section for coordination among pur-
chasing cooperatives in cases in which community-rated
employers are located in one community rating area and
their community-rated employees reside in a different
community rating area.

SEC. 1323. AGREEMENTS WITH STANDARD HEALTH PLANS.

(a) AGREEMENTS.

(1) IN GENERAL.—Except as provided in para-
oraph (2), each purchasing cooperative for a commu-
nity rating area may enter into an agreement under
this section with any standard health plan that the
purchasing cooperative desires to be made available
through such purchasing cooperative.

(2) MINIMUM REQUIREMENT.—
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(A) IN GENERAL.—Except as provided in
subparagraph (B), each purchasing cooperative
shall enter into an agreement under paragraph
(1) with at least 3 types of standard health
plans which provide the standard benefits pack-
age established under subtitle C, including, if
available, a high cost-sharing plan, a combina-
tion cost-sharing plan, and a low cost-sharing
plan as established under such subtitle.

(B) WAIVER OF REQUIREMENT.—The Gov-
ernor of a participating State may waive the re-
quirement under subparagraph (A), in a man-
ner consistent with section 1301(a)(2)), for any
purchasing cooperative in a rural area of such
State which demonstrates an insufficient popu-
lation density to support 3 types of standard
health plans. Such a purchasing cooperative
shall at least offer a high cost-sharing plan as
established under such subtitle.

(3) LIMITATION.—A purchasing cooperative

may not enter into an agreement under this section

with a standard health plan unless such plan is cer-

tified by the State under subtitle E.

(4) TERMINATION OF AGREEMENT.—An agree-

ment under paragraph (1) shall remain in effect for
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a 12-month period. The State shall establish a proc-
ess for the termination of agreements entered into
under this section and a process for appealing such
termination under this paragraph. In accordance
with rules established by the State—

(A) a cooperative may terminate an agree-
ment with a standard health plan if the health
plan’s certification for the community rating
area involved 1s terminated or if the health plan
fails to fulfill the requirements of the agree-
ment; and

(B) a standard health plan may appeal the
termination of an agreement with a cooperative
under this paragraph to the State in accordance
with rules and procedures established by the
State.

(b) RECEIPT OF GROSS PREMIUMS.

(1) IN GENERAL.—A purchasing cooperative
may require that a standard health plan with which
such cooperative has an agreement under this sec-
tion provide for the payment of premiums directly to
the cooperative in accordance with rules promulgated
by the Secretary.

(2) FORWARDING OF PREMIUMS.—A pur-

chasing cooperative that requires direct payment of
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premiums under paragraph (1) shall forward to the

standard health plan the amounts collected on the

behalf of the enrollees in such plan in accordance
with the State program of reinsurance and risk ad-
justment.

(3) CERTIFIED STANDARD HEALTH PLANS RE-

TAIN RISK OF NONPAYMENT.—Nothing in this sub-

section shall be construed as placing upon a pur-

chasing cooperative any risk associated with the fail-
ure of individuals and employers to make prompt
payment of premiums (other than the portion of the
premium representing the purchasing cooperative
administrative fee under section 1324(a)).
SEC. 1324. MEMBERSHIP AND MARKETING FEES.

(a) COOPERATIVE FEES.—A purchasing cooperative
shall charge members a uniform membership fee to cover
the cost of activities undertaken by the cooperative (in-
cluding all administrative costs incurred by the coopera-

tive).

(b) MARKETING FEES.

(1) IN GENERAL.—A purchasing cooperative
shall charge members a separate marketing fee
which a standard health plan may charge to cover
the cost of marketing and administrative activities

undertaken by such plan in such cooperative.
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(2) NEGOTIATION.—A purchasing cooperative
and a standard health plan shall negotiate the mar-
keting fee. Such negotiated fee shall not be binding
on such health plan with respect to other purchasing
cooperatives through which the plan is offered.

(3) LIMITATION.—In no case shall a marketing
fee assessed by a standard health plan offered out-
side of a purchasing cooperative be lower than the
weighted average of the marketing fees negotiated
with all purchasing cooperatives for the community
rating area involved.

(¢) DISCLOSURE AND MULTIPLE COOPERATIVES.—

(1) DISCLOSURE.—A purchasing cooperative
shall, prior to the time of enrollment, publish the
membership fee of such cooperative and the mar-
keting fees for each standard health plan offered
through the cooperative. Such fees shall be cal-
culated and identified as separate charges from the
premium charged by the standard health plans of-
fered by the purchasing cooperative.

(2) SUBMISSIONS TO STATE.—

(A) IN GENERAL.—Each purchasing coop-
erative in a community rating area shall provide

the State with information on the fees described
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in paragraph (1) under rules developed by the
State.

(B) DOCUMENTATION.—Pursuant to regu-
lations issued by the Secretary, standard health
plans shall submit actuarial data and such
other documentation as the State may require
in order to verify the basis for variation in mar-
keting fees across cooperatives and other insur-
ance distribution sources. States shall use such
information in order to make a determination
that each plan’s marketing fees are based on le-
eitimate variation in marketing and distribution
costs across alternative distribution sources.

(3) MULTIPLE COOPERATIVES.

In community
rating areas in which States have certified multiple
purchasing cooperatives, such cooperatives may com-
pete for members on the basis of the fees described
in this section.

Subpart B—Community-Rated Employers

SEC. 1331. DUTIES OF PURCHASING COOPERATIVES.

(a) IN GENERAL.—A purchasing cooperative for a
community rating area shall offer to enter into an agree-
ment under this section with each community-rated em-
ployer that employs individuals in the community rating

area and that desires to join the cooperative. An agree-
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I ment between such an employer and a cooperative shall

2 include provisions consistent with the requirements of this

3 subtitle.

4
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(b) ELECTION OF ENROLLMENT.—

(1) IN GENERAL.—An employee of a commu-
nity-rated employer may select coverage under any
of the standard health plans offered through a pur-
chasing cooperative of which the employer is a mem-
ber.

(2) ENROLLMENT OUTSIDE THE COOPERA-
TIVE.—An employee of a community-rated employer
may elect to enroll in a plan offered through the
purchasing cooperative with which the employer has
entered into an agreement or directly with a stand-
ard health plan selected by the employer (if such
plan is not offered by the cooperative selected by the
employer). A community-rated employee not residing
in the community rating area served by the pur-
chasing cooperative selected by the employer shall
enroll in a standard health plan consistent with rules
promulgated by the Secretary. The purchasing coop-
erative selected by the employer shall be responsible
for forwarding premium payments to the appropriate

plan or cooperative for each community-rated em-
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ployee in accordance with the State program of rein-
surance and risk adjustment.

(3) VOLUNTARY EMPLOYER CONTRIBUTION.—If
an employer voluntarily contributes to the cost of
health insurance coverage for its employees, the em-
ployer shall not be required to make a contibution
on behalf of an employee who elects to obtain cov-
erage directly from a standard health plan not cho-
sen by such employer or from a purchasing coopera-
tive not chosen by such employer, unless such coop-
erative 1s one established under section 1341.

(¢) FORWARDING INFORMATION ON ELIGIBLE EM-

PLOYEES.—Under an agreement between an employer and
a cooperative, the employer must forward to the appro-
priate cooperative such information as may be required by

the Secretary.

Subpart C—Federal Employees Health Benefits

Program

SEC. 1341. REQUIREMENTS APPLICABLE TO FEHBP.

(a) AVAILABILITY OF PLANS.

(1)  COMMUNITY-RATED  INDIVIDUALS.—AIl

standard health plans offered by FEIBP through a
purchasing cooperative joined or established by
FEHBP in a community rating area under sub-

section (b) shall be made available to all community-
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rated individuals residing within that area at the
community-rated premium established under section
1116.

(2) FEDERAL EMPLOYEES AND ANNUITANTS.—
Until the date of universal coverage, any Federal
employee or annuitant shall obtain coverage under
any FEHBP plan offered through such a purchasing
cooperative in the community rating area in which
such employee or annuitant resides at the rate es-
tablished under chapter 89 of title 5, United States

Code, for such plan.

(3) OFFER OF NATIONAL PLANS.—Kach pur-
chasing cooperative joined or established under para-
oraph (1) shall, not later than January 1, 1998,
offer to community-rated individuals covered by such
cooperative all national FEHBP plans (including
employee organization plans) under rules established

by the Office of Personnel Management.

(b) AGREEMENTS WITH PURCHASING COOPERA-

(1) IN GENERAL.—The Office of Personnel
Management shall make every effort to enter into an
agreement with a purchasing cooperative in each
community rating area in the United States to carry

out its responsibilities under this section.
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(2) ESTABLISHMENT BY OPM.—If no pur-
chasing cooperative exists in an area or if the Office
of Personnel Management is unsuccessful in reach-
ing such an agreement, the Office of Personnel Man-
agement shall establish and administer a purchasing
cooperative in such area. Such cooperative shall
meet all the requirements of this part except rules
regarding governance and fiduciary responsibility.

(3) DESIGNATION AS PURCHASING COOPERA-
TIVE.—AIl FEHBP eligible employees residing in
the community rating area served by a cooperative
described in paragraph 1 or (2) shall enroll in a
standard health plan through such cooperative.

(¢) REQUIREMENT OF OPM.—

(1) IN GENERAL.—The Office of Personnel
Management is hereby authorized to take such ac-
tions as are appropriate to fulfill its responsibilities
under this subpart.

(2) RATE BLENDING.—The Office of Personnel
Management shall implement rules to blend during
the period before the date of universal coverage the
premiums for FEHBP plans offered through pur-
chasing cooperatives to Federal employees and com-
munity-rated individuals in each community rating

area.
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(d) AMENDMENTS TO TITLE 5.—

(1) IN GENERAL.—Chapter 89 of title 5, United
States Code, is amended by adding at the end the
following new section:

“§ 8915. Relationship to the Health Security Act

“(a) The provisions of this chapter shall be subject
to the provisions of the Health Security Act, to the extent
of any inconsistency between such provisions.

“(b) Individuals who are not Federal employees or
annuitants and who are enrolled in a health benefits plan
pursuant to section 1341 of the Health Security Act shall
for all administrative purposes be treated separately from
Federal employees and annuitants enrolled under this
chapter.

“(¢) No provision of the Health Security Act shall
be construed to authorize the payment or deposit of any
monies from or into the Employees IHealth Benefits
Fund.”.

(2) CONFORMING AMENDMENT.—Section 8914
of title 5, United States Code, is amended by strik-
ing out ““Any provision of law’’ and inserting in lieu
thereof “Except for the provisions of the Health Se-
curity Act, any provision of law’’.

(3) TECHNICAL AMENDMENT.—The table of

sections for chapter 89 of title 5, United States
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Code, is amended by adding after the item relating

to section 8914 the following new item:

“8915. Relationship to the Health Security Act.”.
SEC. 1342. SPECIAL RULES FOR FEHBP SUPPLEMENTAL
PLANS.

(a) DEVELOPMENT.—The Office of Personnel Man-
agement shall develop FEHBP supplemental health ben-
efit plans. The Office of Personnel Management shall meet
and confer with representatives of Federal employees and
annuitants regarding the supplemental services plans and
the cost-sharing plans to be offered (including premium
contributions, if any, to be made by the Federal Govern-
ment with respect to such plans for Federal employees and
annuitants) through a process to be established by the Na-
tional Partnership Council.

(b) OFFERING.—The Federal Government shall offer
FEHBP supplemental health benefit plans developed in
accordance with subsection (a) and cost-sharing plans as
provided in section 1141 to Federal employees, annu-
itants, and any other community-rated individual.

SEC. 1343. DEFINITIONS.

For purposes of this subpart:

(1) ANNUITANT.—The term “annuitant’” means
an ‘“‘annuitant” as defined by section 8901 of title

5, United States Code.

oS 2357



155

1 (2) FEHBP.—The term “FEHBP” means the
2 health insurance program under chapter 89 of title
3 5, United States Code.

4 (3) FEDERAL EMPLOYEE.—The term ‘“‘Kederal
5 employee” means an “‘employee’” as defined by sec-
6 tion 8901 of title 5, United States Code.

7  PART 3—TREATMENT OF ASSOCIATION PLANS

8 SEC. 1351. RULES RELATING TO MULTIPLE EMPLOYER
9 WELFARE ARRANGEMENTS.

10 (a) GENERAL RULE.—A multiple employer welfare
I1 arrangement—

12 (1) shall meet all requirements of this Act ap-
13 plicable to standard health plans, and

14 (2) may elect to be treated as a health insur-
15 ance purchasing cooperative if it meets the require-
16 ments of part 2 and other applicable requirements of
17 this Act.

18 (b) TREATMENT FOR RATING PURPOSE.—

19 (1) IN GENERAL.—Except as provided in para-
20 oraph (2), a plan to which subsection (a) applies
21 shall be treated as a community-rated plan and shall
22 meet all requirements of this Act applicable to a
23 community-rated plan.
24 (2) EXPERIENCE-RATED PLAN.—A plan shall
25 be treated as an experience-rated plan only if the
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only participants in the plan are experience-rated in-

dividuals.

(¢) COORDINATION WiTHH ERISA.—Section 514(b) of
the Employee Retirement Income Security Act of 1974
(29 U.S.C. 1144(b)) is amended by striking paragraph
(6).

(d) MurripLE EMPLOYER WELFARE ARRANGE-
MENT.—For purposes of this section, the term “multiple
employer welfare arrangement” has the meaning given
such term by section 3(40) of the Employer Retirement
Income Security Act of 1974.

SEC. 1352. ASSOCIATION PLANS.

(a) GENERAL RULE.—Any health plan to which sec-
tion 1351 does not apply which is maintained by an asso-
ciation or similar entity shall meet all requirements of this

Act applicable to standard health plans.

(b) TREATMENT FOR RATING PURPOSES.
(1) IN GENERAL.—Except as provided in para-
oraph (2), a plan to which subsection (a) applies
shall be treated as a community-rated plan and shall
meet all requirements of this Act applicable to a
community-rated plan.
(2) EXPERIENCE-RATED PLAN.—A plan shall

be treated as an experience-rated plan only if the
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only participants in the plan are experience-rated in-
dividuals.
Subtitle E—Federal
Responsibilities
PART 1—SECRETARY OF HEALTH AND HUMAN
SERVICES
Subpart A—General Duties
SEC. 1401. GENERAL DUTIES AND RESPONSIBILITIES.

(a) IN GENERAL.—Except as otherwise specifically
provided in this Act (or with respect to the administration
of provisions in the Internal Revenue Code of 1986 or in
the Employee Retirement Income Security Act of 1974),
the Secretary of Health and Human Services shall admin-

ister and implement all of the provisions of this Act.

(b) COVERAGE AND FAMILIES.—The Secretary shall
develop and implement standards relating to the eligibility
of individuals for coverage in applicable health plans under
subtitle B and may provide such additional exceptions and
special rules relating to the treatment of family members
under section 1113 as the Secretary finds appropriate.

(¢) QUALITY MANAGEMENT AND IMPROVEMENT.—
The Secretary shall establish and have ultimate responsi-
bility for a performance-based system of quality manage-

ment and improvement as required by section 5001.
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(d) INFORMATION SYSTEM AND INFORMATION RE-

LATED FUNCTIONS.

oS 2357

(1) IN GENERAL.—The Secretary shall—

(A) develop and implement standards to
establish a national health information system
to measure quality as required by title V;

(B) provide model format and content re-
quirements for summary plan descriptions;

(C) provide model format and content re-
quirements for comparative plan brochures
under section 1125; and

(D) provide model format and content re-
quirements for comparative purchasing coopera-
tive brochures under section 1321.

(2) INFORMATION RELATED FUNCTIONS.—

(A) DBESIGNATION.—The Secretary shall
provide for the use of entities in the national
health data network to perform information re-
lated functions under this section with respect
to employers, States, contracting entities, and
purchasing cooperatives.

(B) FuncTiONS.—The functions referred

to in subparagraph (A) shall include—
(1) receipt of information submitted by

employers under section 1301,
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1 (1) with respect to the information re-
2 ceived, transmittal to the States, and

3 (i11) such other functions as the Sec-
4 retary specifies.

5 (¢) PARTICIPATING STATE REQUIREMENTS.—Con-
6 sistent with the provisions of subtitle K, the Secretary
7 shall—

8 (1) establish requirements for participating
9 States,

10 (2) monitor State compliance with those re-
11 quirements, and

12 (3) provide technical assistance,

13 in a manner that ensures access to the standard benefit
14 package for all eligible individuals.

15 (f) DEVELOPMENT OF PREMIUM AND AGE CLASS

16 FAcTORS.—The Secretary shall establish premium class
17 and age class factors under subpart D.

18 (2) DEVELOPMENT OF REINSURANCE AND RISK-AD-
19 JusTMENT METIHHODOLOGY.—The Secretary shall develop
20 a methodology for the reinsurance and risk-adjustment of

21 premium payments to community-rated and experience-

22 rated health plans in accordance with section 1504.

23 (h) FINANCIAL REQUIREMENTS.
24 (1) IN GENERAL.—The Secretary shall establish
25 minimum capital requirements and requirements for

oS 2357



\O oo J (@) ()] -~ (O8] [\ —_

[\© TN NG I N T NG I NG I NG B S e e T e e T e T e e
[ B N O N N = = N e R - BN B e ) W ) B ~S O I NO S e

160

cuaranty funds and financial reporting and auditing
standards under subpart .

(2) FINANCIAL MANAGEMENT STANDARDS.—
The Secretary, in consultation with the Secretary of
Labor, shall establish, for purposes of section 1118,
standards relating to the management of finances,
maintenance of records, accounting practices, audit-
ing procedures, and financial reporting for States,
consumer purchasing cooperatives and health plans.
Such standards shall take into account current Fed-
eral laws and regulations relating to fiduciary re-
sponsibilities and financial management of funds.

(3) AUDITING STATE PERFORMANCE.—The
Secretary shall perform periodic financial and other
audits of States to assure that such States are car-
rying out their responsibilities under this Act con-
sistent with this Act. Such audits shall include au-
dits of State performance in the areas of—

(A) assuring enrollment of all community-
rated individuals in health plans;

(B) management of premium and cost
sharing discounts and reductions provided;

(C) financial management (including the
financial activities of cooperatives and State-

designated contracting entities); and
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(D) assuring enforcement of the anti-
diserimination provisions of this Act.

(1) STANDARDS FOR HEALTH PLAN GRIEVANCE PRO-
CEDURES.—The Secretary shall establish standards for
health plan grievance procedures that are used by enroll-
ees In pursuing complaints.

(j) FmuciaAry REQUIREMENTS.—The Secretary

shall, in consultation with the Secretary of Liabor, develop
and promulgate fiduciary requirements for the manage-
ment of funds by States, plans, cooperatives, and employ-

ers.

(k) GUARANTY FUNDS.—The Secretary shall estab-
lish standards for guaranty funds as provided for in sec-
tion 1442.

(I) STANDARDS FOR UTILIZATION MANAGEMENT
PROGRAMS.—

(1) IN GENERAL.—Not later than 12 months
after the date of enactment of this Act, the Sec-
retary, in consultation with interested parties which
may include one or more accrediting organizations,
shall promulgate uniform Federal standards for uti-
lization management programs, to include the activi-
ties described in section 1129.

(2) ComMPLIANCE.—States shall ensure compli-

ance with the Federal standards established under
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paragraph (1), consistent with their role in certi-

fying health plans.

(3) REVIEW AND UPDATE.—The Secretary shall
periodically review and update utilization manage-
ment standards to reflect appropriate policies and
practices in health care delivery.

(m) COLLECTION ACTIVITIES.—The Secretary may
provide (through contract or otherwise) for collection ac-
tivities for the collection of amounts owed to States and
purchasing cooperatives for health insurance coverage sub-
ject to the provisions of this title.

SEC. 1402. ANNUAL REPORT.

(a) IN GENERAL.—The Secretary, in consultation
with the National Health Benefits Board and the Health
Care Cost and Coverage Commission, shall prepare and
submit to the President and the Congress an annual re-
port concerning the overall implementation of the new
health care system under this Act.

(b) MarTERS TO BE INCLUDED.—The Secretary
shall include in each annual report under this section the
following:

(1) Information on Federal and State imple-
mentation.

(2) Data related to quality improvement.
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(3) Recommendations or changes in the admin-
istration and regulation of laws related to health
care financing, delivery, and coverage.

SEC. 1403. ASSISTANCE WITH FAMILY COLLECTIONS.

The Secretary shall provide States with such tech-
nical and other assistance as may promote the efficient
collection of other amounts owed by families under this
Act.

SEC. 1404. ADVISORY OPINIONS.

(a) IN GENERAL.—Community- and provider-based

plans, and individuals and organizations seeking to estab-
lish such plans, shall be eligible to receive advisory opin-
ions from appropriate Federal entities, including opinions
concerning whether their arrangement complies with Fed-
eral self-referral, fraud and abuse, and anti-trust laws.

(b) REGULATIONS.—The Secretary shall issue regula-
tions setting forth the procedures for obtaining advisory
opinions deseribed in subsection (a).

(¢) TiMING OF OPINIONS.—An advisory opinions
shall be issued not later than 90 days after receipt of a
request for such opinion from a plan.

(d) FEESs.—Applicants under this section shall pay
a fee, the amount of which to be determined by the Sec-
retary, to cover the costs of providing an opinion under

this section.

oS 2357



O oo ~ AN W B OV \O) —_

[\®) [\®) \O] [\ [\ \O] \®) — — — — — — — [ [ —
(@) ) IAN (O8] \®} — (@) \O oo | o) W AN (O] (\®) — )

164
SEC. 1405. FUNDING.

There are authorized to be appropriated to the Sec-
retary, such sums as may be necessary to carry out this
subpart for each of the fiscal years 1995 through 1999.
Subpart B—Responsibilities Relating to Review and

Approval of State Systems
SEC. 1411. FEDERAL REVIEW AND ACTION ON STATE SYS-
TEMS.

(a) APPROVAL OF STATE SYSTEMS BY SEC-
RETARY.—

(1) IN GENERAL.—The Secretary shall approve

a State health care system for which a plan is sub-

mitted under section 1501(a) unless the Secretary

determines that the system (as set forth in the plan)

does not (or will not) meet the responsibilities for a

participating State under this Act.

(2) REGULATIONS.

Not later than July 1,
1995, the Secretary shall issue regulations, pre-
seribing the requirements for State health care sys-
tems under this title, except that in the case of a
plan submitted under section 1501(a) before the
date of issuance of such regulations, the Secretary
shall take action on such document notwithstanding
the fact that such regulations have not been issued.

(3) NO APPROVAL PERMITTED FOR YEARS
PRIOR TO 1996.—Except as otherwise specifically
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provided in this Aect, the Secretary may not approve
a State health care system under this subpart for
any year prior to 1996.
(b) REVIEW OF COMPLETENESS OF PLANS.—

(1) IN GENERAL.—If a State submits a plan
under subsection (a)(1), the Secretary shall notify
the State, not later than 7 working days after the
date of submission, whether or not the plan is com-
plete and provides the Secretary with sufficient in-
formation to approve or disapprove the document.

(2) ADDITIONAL INFORMATION ON INCOMPLETE
PLAN.—If the Secretary notifies a State that the
State’s plan is not complete, the State shall be pro-
vided such additional period (not to exceed 45 days)
as the Secretary may by regulation establish in
which to submit such additional information as the
Secretary may require. Not later than 7 working
days after the State submits the additional informa-
tion, the Secretary shall notify the State respecting
the completeness of the plan.

(¢) ACTION ON COMPLETED DOCUMENTS.

(1) IN GENERAL.

The Secretary shall make a
determination (and notify the State) on whether the

State’s plan provides for the implementation of a
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State system that meets the applicable requirements
of this title—

(A) in the case of a State that did not re-
quire an additional period described in sub-
section (b)(2) to file a complete plan, not later
than 90 days after notifying a State under sub-
section (b) that the State’s plan is complete, or

(B) in the case of a State that required an
additional period described in subsection (b)(2)
to file a complete plan, not later than 90 days
after notifying a State under subsection (b)
that the State’s plan is complete.

(2) REVIEW OF COVERAGE AREA.—The Sec-
retary shall review the State designation of commu-
nity rating area boundaries to determine whether
such boundaries comply with sections 1502 and
1602, and in particular, the requirements of such
sections concerning non-diserimination in the estab-
lishment of coverage area boundaries.

(3) PLANS DEEMED APPROVED.—If the Sec-
retary does not meet the applicable deadline for
making a determination and providing notice under
paragraph (1) with respect to a State’s plan, the
Secretary shall be deemed to have approved the

State’s plan for purposes of this Act.
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1 (d) OpPORTUNITY TO RESPOND TO REJECTED
2 PLAN.—

3 (1) IN GENERAL.—If (within the applicable
4 deadline under subsection (¢)(1)) the Secretary noti-
5 fies a State that its plan does not provide for the
6 implementation of a State system that meets the ap-
7 plicable requirements of this title, the Secretary shall
8 provide the State with a period of 60 days in which
9 to submit such additional information and assur-
10 ances as the Secretary may require.

11 (2) DEADLINE FOR RESPONSE.—Not later than
12 30 days after receiving additional information and
13 assurances under paragraph (1), the Secretary shall
14 make a determination (and notify the State) on
15 whether the State’s plan provides for the implemen-
16 tation of a State system that meets the applicable
17 requirements of this title.

18 (3) PLAN DEEMED APPROVED.—If the Sec-
19 retary does not meet the deadline established under
20 paragraph (2) with respect to a State, the Secretary
21 shall be deemed to have approved the State’s plan
22 for purposes of this Act.
23 (e) APPROVAL OF PREVIOUSLY TERMINATED

24 STATES.—If the Secretary has approved a State system

25 wunder this part for a year but subsequently terminated
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1 the approval of the system under section 1412(b)(2), the

2 Secretary shall approve the system for a succeeding year

3
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if the State—

(1) demonstrates to the satisfaction of the Sec-
retary that the failure that formed the basis for the
termination no longer exists, and

(2) provides reasonable assurances that the
types of actions (or inactions) which formed the
basis for such termination will not recur.

(f) REVISIONS TO STATE SYSTEM.—

(1) SUBMISSION.—A State may revise a system
approved for a year under this section, except that
such revision shall not take effect unless the State
has submitted to the Secretary a document describ-
ing such revision and the Secretary has approved
such revision.

(2) ACTIONS ON REVISIONS.—Not later than 60

days after a document is submitted under paragraph
(1), the Secretary shall make a determination (and
notify the State) on whether the implementation of
the State system, as proposed to be revised, meets
the applicable requirements of this title. If the Seec-
retary fails to meet the requirement of the preceding

sentence, the Secretary shall be deemed to have ap-
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proved the implementation of the State system as

proposed to be revised.

(3) REJECTION OF REVISIONS.—Subsection (d)
shall apply to an amendment submitted under this
subsection in the same manner as it applies to a
completed plan submitted under subsection (b).

SEC. 1412. FAILURE OF PARTICIPATING STATES TO MEET

CONDITIONS FOR COMPLIANCE.

(a) IN GENERAL.—In the case of a participating
State, if the Secretary determines that the operation of
the State system under this title fails to meet the applica-
ble requirements of this Aect, the Secretary shall apply
against the State in accordance with subsection (b).

(b) TYPE OF SANCTION APPLICABLE.—The sanctions
applicable under this section are as follows:

(1) If the Secretary determines that the State’s
failure does not substantially jeopardize the ability
of eligible individuals in the State to obtain coverage
for the standard benefit package, the Secretary shall
reduce payments with respect to the State in accord-
ance with section 1413.

(2) If the Secretary determines that the failure
substantially jeopardizes the ability of eligible indi-
viduals in the State to obtain coverage for the stand-

ard benefit package—
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(A) the Secretary shall terminate its ap-
proval of the State system; and
(B) the Secretary shall assume the respon-
sibilities described in section 1422.

(¢) TERMINATION OF SANCTION.—A State against
which a sanction is imposed under this section may submit
information at any time to the Secretary to demonstrate
that the failure that led to the imposition of the sanction
has been corrected.

(d) PROTECTION OF ACCESS TO BENEFITS.—The
Secretary shall take actions under this section with respect
to a State only in a manner that assures the continuous
coverage of eligible individuals enrolled in community-
rated health plans.

SEC. 1413. REDUCTION IN PAYMENTS FOR HEALTH PRO-
GRAMS BY SECRETARY OF HEALTH AND
HUMAN SERVICES.

(a) IN GENERAL.—Upon a determination by the Sec-
retary under section 1412(b)(1), the Secretary shall re-
duce the amount of any of the payments described in sub-
section (b) that would otherwise be made to individuals
and entities in the State by such amount as the Secretary
determines to be appropriate.

(b) PAYMENTS DESCRIBED.—The payments de-

seribed 1n this subsection are as follows:
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(1) Payments to academic health centers in the
State under subtitle B of title III.

(2) Payments to individuals and entities in the
State for health research activities under section 301
and title IV of the Public Health Service Act.

(3) Payments to hospitals in the State under
part 4 of subtitle E of title III (relating to payments
to hospitals serving vulnerable populations).

SEC. 1414. REVIEW OF FEDERAL DETERMINATIONS.

Any State affected by a determination by the Sec-
retary under this subpart may appeal such determination
n accordance with section 5531.

SEC. 1415. FEDERAL SUPPORT FOR STATE IMPLEMENTA-
TION.

(a) PLANNING GRANTS.—

(1) IN GENERAL.—Not later than 90 days after
the date of enactment of this Act, the Secretary
shall, to the extent amounts are appropriated, make
available to each State a planning erant to assist the
State in the development of a health care system
necessary to enable the State to become a partici-
pating State under this title.

(2) FormurA.—The Secretary shall establish a
formula for the distribution of funds made available

under this subsection.
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(3) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be  appropriated
$50,000,000 for each of the fiscal years 1995 and
1996 for grants under this subsection.

(b) GRANTS FOR START-UP SUPPORT.—

(1) IN GENERAL.—The Secretary shall, to the
extent amounts are appropriated, make available to
States, upon their becoming participating States,
orants to assist in the establishment of purchasing
cooperatives.

(2) FormurA.—The Secretary shall establish a
formula for the distribution of funds made available
under this subsection.

(3) STATE MATCHING FUNDS REQUIRED.—
Funds are payable to a State under this subsection
only if the State provides assurances, satisfactory to
the Secretary, that amounts of State funds (at least
equal to the amount made available under this sub-
section) will be expended for the purposes described
in paragraph (1).

(4) AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be  appropriated
$313,000,000 for fiscal year 1996, $625,000,000 for
fiscal year 1997, and $313,000,000 for fiscal year

1998, for grants under this subsection.
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Subpart C—Responsibilities in Absence of State
Systems
SEC. 1421. APPLICATION OF SUBPART.

(a) INTTIAL APPLICATION.—This subpart shall apply

with respect to a State as of January 1, 1997, unless—
(1) the State submits a plan for a State system

under section 1411(a)(1) by July 1, 1996, and
(2) the Secretary determines under section

1411 that such system meets the requirements of

subtitle F.

(b) TERMINATION OF APPROVAL OF SYSTEM OF PAR-
TICIPATING STATE.—In the case of a participating State
for which the Secretary terminates approval of the State
system under section 1412(b)(2), this subpart shall apply
with respect to the State as of such date as is appropriate
to assure the continuity of coverage for the standard ben-
efit package for eligible individuals in the State.

SEC. 1422. FEDERAL ASSUMPTION OF RESPONSIBILITIES IN
NON-PARTICIPATING STATES.

Upon determining that this subpart will apply to a
State for a calendar year, the Secretary shall take such
steps as are necessary to ensure that the standard benefit
package is provided to eligible individuals in the State dur-
ing the year, including the establishment of community-

rating areas within such State as appropriate.
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SEC. 1423. IMPOSITION OF SURCHARGE ON PREMIUMS

UNDER FEDERALLY-OPERATED SYSTEM.

If this subpart applies to a State for a calendar year,
the premiums charged by community-rated health plans
in the State shall be equal to premiums that would other-
wise be charged, increased by 15 percent. Such 15 percent
increase shall be used to reimburse the Secretary for any
administrative or other expenses incurred as a result of
establishing and operating the system in that State.

SEC. 1424. RETURN TO STATE OPERATION.

After the establishment

(a) APPLICATION PROCESS.
and operation of a system by the Secretary in a State
under section 1422, the State may at any time apply to
the Secretary for the approval of a State system in accord-
ance with the procedures described in section 1411.

(b) TMING.—If the Secretary approves the system
of a State for which the Secretary has operated a system
under this subpart during a year, the Secretary shall ter-
minate the operation of the system, and the State shall
establish and operate its approved system, as of January
1 of the first year beginning after the Secretary approves
the State system. The termination of the Secretary’s sys-
tem and the operation of the State’s system shall be con-
ducted in a manner that assures the continuous coverage
of eligible individuals in the State under community-rated
health plans.
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Subpart D—Establishment of Class Factors for
Charging Premiums
SEC. 1431. PREMIUM CLASS AND AGE CLASS FACTORS.
(a) IN GENERAL.—For purposes of this title and title
X, the Secretary shall establish premium class and age

class factors in accordance with section 1113(¢).

(b) CoNDITIONS.—In establishing such factors, the
factor for the class of individual enrollment shall be 1 and
the factor for the couple-only class of family enrollment
shall be 2.
Subpart E—Risk Adjustment and Reinsurance
Methodology for Payment of Plans
SEC. 1435. DEVELOPMENT OF A RISK ADJUSTMENT AND RE-
INSURANCE METHODOLOGY.

(a) ESTABLISHMENT.—The Secretary shall develop a
risk adjustment and reinsurance methodology in accord-
ance with section 1504.

(b) RESEARCII AND DEMONSTRATION.—The Sec-
retary shall conduct and support research and demonstra-
tion projects to develop and improve, on a continuing
basis, the risk adjustment and reinsurance methodology
under this subpart.

(¢) TECINICAL ASSISTANCE.—The Secretary shall

provide technical assistance to States in implementing the

methodology developed under this subpart.
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Subpart F—Responsibilities for Financial
Requirements
SEC. 1441. CAPITAL STANDARDS FOR COMMUNITY-RATED
PLANS.

(a) IN GENERAL.—The Secretary shall establish, in
consultation with the States, minimum capital require-
ments for carriers, for purposes of section 1118.

(b) $500,000 MINIMUM.—Subject to subsection (c¢),
under such requirements there shall be not less than
$500,000 of capital maintained for each carrier.

(¢) ADDITIONAL CAPITAL REQUIREMENTS.—The

Secretary shall establish standards that provide for addi-
tional capital for purposes of this section. The amount of
such additional capital required shall reflect factors likely
to affect the financial stability of a carrier, including the
following:
(1) Projected plan enrollment and number of
providers participating in plans of the carrier.
(2) Market share and strength of competition.
(3) Extent and nature of risk-sharing with par-
ticipating providers and the financial stability of
risk-sharing providers.
(4) Prior performance of the carrier, risk his-
tory, and liquidity of assets.

(d) COMMUNITY- AND PROVIDER-BASED PLANS.—
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(1) IN GENERAL.—States shall consider alter-
native financial instruments and methods for
community- and provider-based plans (as defined in
paragraph (2)) to meet the capital and solvency
standards developed in accordance with this section.
Provisions made for such plans shall ensure the fis-

cal integrity and financial solvency of such plans.

(2) ELIGIBLE PLANS.—Plans eligible for special
consideration by States must be offered by public or
not-for-profit entities that are owned, or in which a

majority share of the plan’s investment is held by

(A) health care providers who practice in
the plan;

(B) individuals who live in the area, or
not-for-profit organizations located in the area
serviced by the plan;

(C) a combination of individuals and orga-
nizations described in subparagraphs (A) and
(B); or

(D) organizations located outside the serv-
ice area which provide for control over local op-
erations by individuals deseribed in subpara-
oraphs (A) or (B).

(¢) DEVELOPMENT OF STANDARDS BY NAIC.—The

25 Secretary may request the National Association of Insur-
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ance Commissioners to develop model standards for the
additional capital requirements described in subsection (¢)
and to present such standards to the Secretary not later
than July 1, 1995. The Secretary may accept such stand-
ards as the standards to be applied under subsection (¢)
or modify the standards in any appropriate manner.
SEC. 1442. STANDARD FOR GUARANTY FUNDS.

(a) IN GENERAL.—In consultation with the States,
the Secretary shall establish standards for guaranty funds
established by States for community-rated health plans.

(b) GUARANTY FUND STANDARDS.—The standards

established under subsection (a) for a guaranty fund shall
include the following:

(1) Each fund must have a method to generate
sufficient resources to pay health providers and oth-
ers in the case of a failure of a health plan in order
to meet obligations with respect to—

(A) services rendered by the health plan
for the standard benefit package, including any
supplemental coverage for cost sharing provided
by the health plan, and

(B) services rendered prior to health plan
insolvency and services to patients after the in-
solvency but prior to their enrollment in other

health plans.
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(2) Each fund shall be liable for all claims
against the plan by health care providers with re-
spect to their provision of items and services covered
under the standard benefit package to enrollees of
the failed plan. Such claims, in full, shall take pri-
ority over all other claims. The fund is lable, to the
extent and in the manner provided in accordance
with rules established by the Secretary, for other
claims, including other claims of such providers and
the claims of contractors, employees, governments,
or any other claimants.

(3) The fund stands as a creditor for any pay-
ments owed the plan to the extent of the payments
made by the fund for obligations of the plan.

(4) The fund has authority to borrow against
future assessments in order to meet the obligations
of failed plans participating in the fund.

Subpart G—Open Enrollment
1445. PERIODS OF AUTHORIZED CHANGES IN ENROLL-
MENT.

The Secretary shall specify periods of enrollment in

accordance with section 1112(¢).

SEC.

1446. DISTRIBUTION OF COMPARATIVE INFORMATION.

The Secretary shall specify a period of time prior to

open enrollment during which States must provide for the
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distribution to community-rated individuals enrollment
materials and comparative information on health plans
and purchasing cooperatives.

PART 2—ESSENTIAL COMMUNITY PROVIDERS
SEC. 1461. CERTIFICATION.

For purposes of this Act, the Secretary shall certify
as an ‘“‘essential community provider” any health care pro-
vider or organization that—

(1) 1s within any of the categories of providers
and organizations specified in section 1462(a), or
(2) meets the standards for certification under

section 1463(a).

SEC. 1462. CATEGORIES OF PROVIDERS AUTOMATICALLY
CERTIFIED.

(a) IN GENERAL.—The categories of providers and
organizations, including subrecipients, specified in this
subsection are as follows:

(1) CATEGORY 1 ENTITIES.

The following enti-
ties shall be considered category 1 entities:

(A) Covered entities as defined in section

340B(a)(4) of the Public Health Service Act

(42 U.S.C. 256b(a)(4)), except that subsections

(a)(4)(L)(1) and (a)(7) of such section shall

not apply.
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(B) School health services centers under
title III.

(C) Publi¢ or nonprofit hospitals—

(1) that meet the criteria for public
hospitals which are eligible entities under
section 340B of the Public Health Service
Act in any cost reporting period in the 3-
year period prior to the date of enactment
of this Act, except that subsection
(a)(4)(L)(1m) of such section shall not
apply; or

(i) meeting alternative criteria devel-
oped by the Secretary after the date of en-
actment of this Act which are comparable
to the criteria utilized in determining eligi-
bility under such section 340B;

(D) Public and private, nonprofit mental
health and substance abuse providers receiving
funds under title V or XIX of the Public Health
Service Act.

(E) Runaway homeless youth centers or
transitional living programs for homeless youth
providing health services under the Runaway
Homeless Youth Act of 1974 (42 U.S.C. 5701

et seq.).
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(F) Public or nonprofit maternal and child
health providers that receive funding under title
V of the Social Security Act.

(G) Rural health clinics as defined under
section 1861(aa)(2) of the Social Security Act.

(H) Programs of the Indian Health Service
(as defined in section 8302(3)).

(2) CATEGORY 2 ENTITIES.

The following enti-
ties shall be considered category 2 entities:

(A) Medicare dependent small rural hos-
pitals under section 1886(d)(8)(111) of the Social
Security Act.

(B) Children’s hospitals meeting com-
parable criteria determined appropriate by the
Secretary.

(b) STUDY OF FEDERALLY CERTIFIED RURAL

HeavnTH CLINICS.—The Secretary shall conduct an eval-
uation of the Rural Health Clinics program as defined in
section 1861 (aa)(2) of the Social Security Act to examine
the causes of the growth in the program and the charac-
teristics of providers certified as rural health clinics and
the characteristics of the population served by rural health
clinies to ensure that the program meets the needs of rural

underserved communities. The Secretary shall report the

findings of such evaluation, together with any ree-
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ommended changes in the rural health clinics program, to
the Congress not later than January 1, 1996.
SEC. 1463. STANDARDS FOR ADDITIONAL PROVIDERS.

(a) STANDARDS.—The Secretary shall publish stand-
ards for the certification of additional categories of health
care providers and organizations as essential community
providers, including the categories described in subsection
(b). Such a health care provider or organization shall not
be certified unless the Secretary determines, under such
standards, that health plans operating in the area served
by the applicant would not otherwise be able to assure ade-
quate access to items and services included in the standard
benefit package if such a provider was not so certified.

(b) CATEGORIES To BE INCLUDED.—The categories
described in this subsection are as follows:

(1) CERTAIN HEALTH PROFESSIONALS.—A
health professional who—
(A) for at least 20 hours per week—

(1) 18 located in an area (or areas)
designated as a health professional short-
age area (under section 332 of the Public
Health Service Act) or serves a population
(or populations) designated as a medically
underserved population (under section 330

of the Public Health Service Act); or
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(11)(I) 1s located or provides services in
a neighborhood or community whose resi-
dents are at risk of underservice; and
(IT) 1s available to patients at such lo-
cation on evenings and weekends; and
(B) if the health professional is a physi-
clan—
(1) is licensed to practice in the juris-
diction; and
(i1) is either—
(I) eranted privileges to practice
at one or more hospitals; or
(IT) has a consultation and refer-
ral arrangement with one or more
physicians who are granted privileges
to practice at one or more hospitals.

(2) INSTITUTIONAL PROVIDERS.—Public and

private nonprofit hospitals and other public and non-

profit institutional health care providers, including

family planning clinies, located in health professional

shortage areas (as defined under section 332 of the

Public Health Service Act) or receiving funding

under subtitle E of title III of this Act).
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1 (A) IN GENERAL.—Other public and pri-
2 vate nonprofit agencies and organizations
3 that—
4 (1) are located in such an area or pro-
5 viding health services to such a population,
6 and
7 (i1) provide health care and services
8 essential to residents of such an area or
9 such populations.
10 (B) NONPROFIT HOSPITALS.—Nonprofit
11 hospitals with a minimum of 200 beds, located
12 In urban areas where—
13 (1) the cumulative total of its services
14 provided to individuals who are entitled to
15 benefits under title XVIII of the Social Se-
16 curity Act or under a State plan under
17 title XIX of such Act equals a minimum of
18 65 percent; and
19 (11) a minimum of 20 percent of its
20 services are provided to individuals eligible
21 for assistance under such title XIX.

22 SEC. 1464. CERTIFICATION PROCESS; REVIEW; TERMI-

23 NATION OF CERTIFICATIONS.
24 (a) CERTIFICATION PROCESS.
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(1) PUBLICATION OF PROCEDURES.—The Sec-

retary shall publish, not later than 6 months after
the date of the enactment of this Act, the procedures
to be used by health care professionals, providers,
agencies, and organizations seeking certification
under this subpart, including the form and manner
in which an application for such certification is to be
made.

(2) TIMELY DETERMINATION.—The Secretary
shall make a determination upon such an application
not later than 60 days (or 15 days in the case of
a certification for an entity described in section
1462) after the date the complete application has
been submitted. The determination on an application
for certification of an entity desceribed in section
1462 shall only involve the verification that the enti-
ty 1s an entity described in such section.

(b) REVIEW OF CERTIFICATIONS.—The Secretary
shall periodically review whether professionals, providers,
agencies, and organizations certified under this subpart
continue to meet the requirements for such certification.

(¢) TERMINATION OR DENIAL OF CERTIFICATION.—

(1) PRELIMINARY FINDING.—If the Secretary
preliminarily finds that an entity seeking certifi-

cation under this section does not meet the require-
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ments for such certification or such an entity cer-
tified under this subpart fails to continue to meet
the requirements for such certification, the Secretary
shall notify the entity of such prelimimary finding
and permit the entity an opportunity, under subtitle
C of title V, to rebut such findings.

(2) FINAL DETERMINATION.—If, after such op-
portunity, the Secretary continues to find that such
an entity continues to fail to meet such require-
ments, the Secretary shall terminate the certification
and shall notify the entity and the State of such ter-

mination and the effective date of the termination.

SEC. 1465. NOTIFICATION OF PARTICIPATING STATES.

(a) IN GENERAL.—Not less often than annually the

Secretary shall notify each participating State of essential
community providers that have been certified under this

subpart.

(b) CONTENTS.—Such notice shall include sufficient

information to permit each State to notify health plans
of the identity of each entity certified as an essential com-

munity provider, including—

(1) the location of the provider within each
plan’s service area,
(2) the health services furnished by the pro-

vider, and
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(3) other information necessary for health plans
to carry out this subpart.
1466. HEALTH PLAN REQUIREMENT.

(a) IN GENERAL.—

(1) CATEGORY 1 ENTITIES.—With respect to
each essential community provider described in sec-
tion 1462(a)(1) (other than a provider of school
health services) that makes an election under sub-
section (d), that serves the health plan service area

of such health plan, and that requests participation

under this section, a health plan shall either

(A) enter into a written provider participa-
tion agreement (described in subsection (b))
with such providers, or

(B) enter into a written agreement under
which the plan shall make payments to such
provider in accordance with subsection (c).

(2) CATEGORY 2 ENTITIES.—

(A) IN GENERAL.—With respect to at least
one essential community provider described in
subparagraph (A) and at least one essential
community provider described in subparagraph
(B) of section 1462(a)(2), that makes an elec-
tion under subsection (d), that serves the health

plan service area of such health plan, and that

oS 2357



\O oo \J (@) (9] -~ (O8] [\ —_

(\) [\ N \9) (\} —_ —_ — — p— — [ [ [ [
A W N = O VWV 0O N O B BN WD == ©

oS 2357

189

requests participation under this section, a

health plan shall either—

(1) enter into a written provider par-
ticipation agreement (described in  sub-
section (b)) with such providers, or

(i) enter into a written agreement
under which the plan shall make payments
to such provider in accordance with sub-
section (c¢).

(B) EXCEPTION.—A State, as part of the

State plan under section 1501(a), may submit
to the Secretary for approval a request that the

Secretary permit the State to—

(1) require health plans operating in
certain community rating areas in the
State to contract with more than one es-
sential community provider of each type
referred to in subparagraph (A), based on
cgeographic proximity, cultural and lan-
cuage needs, capacity to meet the needs of
enrollees, or other factors determined rel-
evant by the State; and

(i1) establish additional types of essen-

tial community providers under section
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1462(a)(2) that a health plan must con-

tract with under subparagraph (A).

(C) DISCRETION OF SECRETARY.—With
respect to a State request under subparagraph
(B), the Secretary shall—

(1) approve such request; or

(11) require the designation of such ad-
ditional essential community providers in
the State as the Secretary determines nec-
essary.

(b) PARTICIPATION AGREEMENT.—A participation
agreement between a health plan and an electing essential
community provider under this subsection shall provide
that the health plan agrees to treat the provider in accord-
ance with terms and conditions the same as those that
are applicable to other providers participating in the
health plan with respect to each of the following:

(1) The scope of services for which payment is
made by the plan to the provider.

(2) The rate of payment for covered care and
services.

(3) The availability of financial incentives to
participating providers.

(4) Limitations on financial risk provided to

other participating providers.
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(5) Assignment of enrollees to participating
providers.
(6) Access by the provider’s patients to pro-
viders in medical specialties or subspecialties partici-
pating in the plan.

(¢) PAYMENTS FOR PROVIDERS WITHOUT PARTICI-

PATION AGREEMENTS.—

(1) IN GENERAL.—Payment in accordance with
this subsection 1s payment based, as elected by the
electing essential community provider, either—

(A) on the fee schedule developed by the

State; or

(B) on payment methodologies and rates
used under the applicable Medicare payment
methodology and rates (or the most closely ap-
plicable methodology under such program as
the Secretary specifies in regulations).

(2) SPECIAL RULE FOR FEDERALLY QUALIFIED

HEALTH CENTERS.

With respect to each federally
qualified health center (as such term is defined in
section 1861 (aa) of the Social Security Act) that is
an essential community provider, a health plan shall
make payments based on the reasonable cost rates

applicable under section 1833(a)(3) of the Social Se-

oS 2357



O o0 ~J (@) )] EEN (O8] N —_

[\© TN NG I N T NG N NG I N0 B S e e T e e T e T e e
W I (O8] [\ — () O o0 3 (@) W N~ W [\ — (@)

192
curity Act, except that the federally qualified health
center may accept other payment amounts.

(3) NO APPLICATION OF GATE-KEEPER LIMITA-

TIONS.—Payment in accordance with this subsection
may be subject to utilization review, but may not be
subject to otherwise applicable gatekeeper require-
ments under the plan.

(d) ELECTION.—

(1) IN GENERAL.—In this part, the term “‘elect-
ing essential community provider” means, with re-
spect to a health plan, an essential community pro-
vider certified under this subpart that elects under
this subpart to apply to the health plan.

(2) FORM OF ELECTION.—An election under
this subsection shall be made in a form and manner
specified by the Secretary, and shall include notice
to the health plan involved. Such an election may be
made annually with respect to a health plan, except
that the plan and provider may agree to make such
an election on a more frequent basis.

(¢) SPECIAL RULE FOR PROVIDERS OF SCHOOL

HeALTH SERVICES.—A health plan shall pay, to each pro-

vider of school health services located in the plan’s service
area, an amount determined by the Secretary for such

services furnished to enrollees of the plan.
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1 SEC. 1467. RECOMMENDATION ON CONTINUATION OF RE-

2
3

QUIREMENT.

(a) STUDIES.—In order to prepare recommendations

4 under subsection (b), the Secretary shall conduct studies

5 regarding essential community providers, including studies

6 that assess—

7
8
9

10

11

12

13

14

15

16

17

18

19

20

(1) the definition of essential community pro-
vider,

(2) the sufficiency of the funding levels for pro-
viders, including the special rule for federally quali-
fied health centers under section 1466(c¢)(2), for
both covered and uncovered benefits under this Act,

(3) the effects of contracting requirements re-
lating to such providers on such providers, health
plans, and enrollees,

(4) the impact of the payment rules for such
providers, and

(5) the impact of national health reform on
such providers.

(b) RECOMMENDATIONS TO AND CONSIDERATION BY

21 CONGRESS.—

22
23
24
25
26

(1) IN GENERAL.—Not later than 5 years after
the date of enactment of this Act, the Secretary
shall submit to Congress, specific recommendations
concerning whether, and to what extent, section

1466 should continue to apply to some or all essen-
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tial community providers. Such recommendations

may include a description of the particular types of

such providers and circumstances under which such

section should continue to apply.

(2) JOINT RESOLUTION AND CONSIDERATION

BY CONGRESS.—

oS 2357

(A) IN GENERAL.—The recommendations
under paragraph (1) shall be implemented un-
less a joint resolution (described in subpara-
eraph (B)) disapproving such recommendations
is enacted in accordance with the provisions of
subparagraph (C), before the end of the 45-day
period beginning on the date on which such rec-
ommendations were submitted. For purposes of
applying the preceding sentence and subpara-
oraphs (B) and (C), the days on which either
House of Congress is not in session because of
an adjournment of more than three days to a
day certain shall be excluded in the computa-
tion of a period.

(B)  JOINT  RESOLUTION  OF  DIS-
APPROVAL.—A joint resolution desecribed in this
subparagraph means only a joint resolution
which 1is introduced within the 10-day period

beginning on the date on which the Secretary
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submits recommendations under paragraph (1)

and—

(1) which does not have a preamble;

(1) the matter after the resolving
clause of which is as follows: “That Con-
oress disapproves the recommendations of
the Secretary of Health and Human Serv-
ices concerning the extension of certain es-
sential community provider provisions, as
submitted by  the Secretary ~ on

.7, the blank space being

filled in with the appropriate date; and
(111) the title of which i1s as follows:
T . : :

Joint  resolution  disapproving  rec-
ommendations of the Secretary of IHealth
and Human Services concerning the exten-
sion of certain essential community pro-
vider provisions, as submitted by the Sec-

retary on 7, the blank

space being filled in with the appropriate
date.

(C) PROCEDURES FOR CONSIDERATION OF

RESOLUTION OF DISAPPROVAL.—Subject  to
subparagraph (D), the provisions of section

2908 (other than subsection (a)) of the Defense
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Base Closure and Realignment Act of 1990
shall apply to the consideration of a joint reso-
lution described in subparagraph (B) in the
same manner as such provisions apply to a joint

resolution deseribed in section 2908(a) of such

(D) SPECIAL RULES.—For purposes of ap-

plying subparagraph (C) with respect to such

provisions—

(i) any reference to the Committee on
Armed Services of the House of Represent-
atives shall be deemed a reference to an
appropriate Committee of the House of
Representatives (specified by the Speaker
of the Iouse of Representatives at the
time of submission of recommendations
under paragraph (1)) and any reference to
the Committee on Armed Services of the
Senate shall be deemed a reference to an
appropriate  Committee of the Senate
(specified by the Majority Lieader of the
Senate at the time of submission of ree-
ommendations under paragraph (1)); and

(i1) any reference to the date on which

the President transmits a report shall be
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| deemed a reference to the date on which
2 the Secretary submits a recommendation
3 under paragraph (1).
4 SEC. 1468. DEFINITIONS.
5 As used in subpart:
6 (1) CHILDREN’S HOSPITAL.—The term ‘“chil-
7 dren’s hospital” means those hospitals whose inpa-
8 tients are certified by the Secretary or the State to
9 be predominantly under the age of 18.
10 (2)  HeALTH  PROFESSIONAL.—The  term
11 “health professional” means a physician, nurse,
12 nurse practitioner, certified nurse midwife, physician
13 assistant, psychologist, dentist, pharmacist, chiro-
14 practor, clinical social worker, and other health care
15 professional recognized by the Secretary.
16 (3) SUBRECIPIENT.—The term ‘‘subrecipient”
17 means, with respect to a recipient of a grant under
18 a particular authority, an entity that—
19 (A) 1s receiving funding from such a grant
20 under a contract with the principal recipient of
21 such a grant, and
22 (B) meets the requirements established to
23 be a recipient of such a grant.

oS 2357



O oo | @) ) B W \O) —_

[\ [\ [\ [\ \®) (\®] —_ — —_ — — — — — — —
LN A W N = O VOV 0 N OO W A W D = O

198
PART 3—SPECIFIC RESPONSIBILITIES OF

SECRETARY OF LABOR.
SEC. 1481. RESPONSIBILITIES OF SECRETARY OF LABOR.
(a) IN GENERAL.—The Secretary of Labor is respon-
sible—

(1) under subtitle D, for the enforcement of re-
quirements applicable to employers (including re-
quirements relating to payment of premiums under
title X if applicable) and the administration of large
employer purchasing groups;

(2) for the temporary assumption of the oper-
ation of self-insured employer sponsored health plans
that are insolvent;

(3) for carrying out any other responsibilities
assigned to the Secretary under this Act; and

(4) for administering title I of the Employee
Retirement Income Security Act of 1974 as it re-
lates to group health plans maintained by large em-

ployer purchasing groups.

(b) AGREEMENTS WITII STATES.—The Secretary of
Labor may enter into agreements with States in order to
enforce responsibilities of employers and large employer
purchasing groups, and requirements of employer spon-

sored health plans, under subtitle B of title I of the Em-

ployee Retirement Income Security Act of 1974.
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(¢) CONSULTATION.—In carrying out activities under

this Act with respect to large employer purchasing groups,
employer sponsored health plans, and employers, the Sec-
retary of Labor shall consult with the Secretary of Health

and Human Services.

(d) GUARANTY FUNDS.—

(1) IN GENERAL.—The Secretary of Labor shall
establish standards for guaranty funds to be estab-
lished by a State with respect to a self-insured plan
operating wholly within the State.

(2) MULTISTATE PLANS.

The Secretary of
Labor shall establish and administer a guaranty

fund with respect to multistate self-insured plans.

(e) EMPLOYER-RELATED REQUIREMENTS.

(1) IN GENERAL.—The Secretary of Labor, in
consultation with the Secretary, shall be responsible
for assuring that employers—

(A) make payments of any employer pre-
miums (and withhold and make payment of the
family share of premiums with respect to quali-
fying employees) and provide discounts to em-
ployees as required under this Act, including
auditing of collection activities with respect to

such payments,

oS 2357



\O oo J (@) () -~ (O8] [\ —_

[\© TN NG T N T NG I NG I NS R N e T e e T e T e e T
[ T NG U N N = = N R - BN B e ) W ) TR ~S O I NO S e

200

(B) submit timely reports as required
under this Act, and

(C) otherwise comply with requirements
imposed on employers under this Act.

The

(2) AUDIT AND SIMILAR AUTHORITIES.
Secretary of Labor—

(A) may carry out such audits (directly or
through contract) and such investigations of
employers and States and large employer pur-
chasing groups,

(B) may exercise such authorities under
section 504 of Employee Retirement Income Se-
curity Act of 1974 (in relation to activities
under this Act),

(C) may provide (through contract or oth-
erwise) for such collection activities (in relation
to amounts owed to large employer purchasing
oroups, and for the benefit of such groups), and

(D) may impose such civil penalties in ac-
cordance with this Act,

as may be necessary to carry out such Secretary’s

responsibilities under this section.

(3) AUDITING OF EMPLOYER PAYMENTS.
(A) IN GENERAL.—Each State is respon-

sible for auditing the records of community-
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| rated employers to assure that employer pay-
2 ments (including the payment of amounts with-
3 held) were made in the appropriate amount as
4 provided under subtitle B of title X.
5 (B) EMPLOYERS WITH EMPLOYEES RESID-
6 ING IN  DIFFERENT  COMMUNITY-RATING
7 AREAS.—In the case of a community-rated em-
8 ployer which has employees who reside in more
9 than one community rating area in more than
10 one State, the Secretary of Liabor, in consulta-
11 tion with the Secretary, shall establish a proc-
12 ess for the coordination of State auditing activi-
13 ties among the States involved.
14 (C) ArPEAL.—In the case of an audit con-
15 ducted by a State on an employer under this
16 paragraph, an employer or other State that is
17 agerieved by the determination in the audit is
18 entitled to review of such audit by the Secretary
19 of Labor in a manner to be provided by such
20 Secretary.
21 (f) AuThHoriTy.—The Secretary of Labor is author-

22 ized to issue such regulations as may be necessary to carry

23 out section 1305 and responsibilities of the Secretary

24 under this Act.
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SEC. 1482. FEDERAL ROLE WITH RESPECT TO MULTISTATE

SELF-INSURED HEALTH PLANS.

(a) IN GENERAL.—In the case of a multistate self-
insured health plan or a multistate self-insured supple-
mental health benefits plan, the Secretary of Liabor shall
be responsible for certifying such plans and carrying out
activities under this title in the same manner as a partici-
pating State would carry out activities under this title with
respect to a standard health plan.

The Sec-

(b) SELF-INSURED PLAN STANDARDS.
retary of Liabor shall develop and publish standards appli-
cable to self-insured plans offered by large employers. The
Secretary shall develop and publish such standards by not
later than the date that is 6 months after the date of en-
actment of this Act. Such standards shall be the certified
standard health plan standards applicable to self-insured
plans under this title.

(¢) DETERMINATION OF MULTISTATE STATUS.—For
purposes of this Act, a self-insured health plan or a self-
insured supplemental health benefits plan shall be consid-
ered a multistate health plan if established or maintained
by an experience-rated employer which has a substantial
number of employees enrolled in such plan in each of 2

or more States (as determined by the Secretary of Labor).
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SEC. 1483. ASSISTANCE WITH EMPLOYER COLLECTIONS.

The Secretary of Liabor shall provide States with such
technical and other assistance as may promote the effi-
cient collection of all amounts owed under this Act by em-
ployers.

SEC. 1484. PENALTIES FOR FAILURE OF LARGE EMPLOYER
PURCHASING GROUPS TO MEET REQUIRE-
MENTS.

If the Secretary of Liabor finds that a large employer
purchasing eroup has failed substantially to meet the ap-
plicable requirements of subtitle D, the Secretary shall im-
pose a civil money penalty of not to exceed $10,000 for
each such violation.

SEC. 1485. APPLICABILITY OF ERISA ENFORCEMENT MECH-
ANISMS FOR ENFORCEMENT OF CERTAIN RE-
QUIREMENTS.

The provisions of sections 502 (relating to civil en-
forcement), 504 (relating to investigative authority) and
506 (relating to criminal enforcement) of the Employee
Retirement Income Security Act of 1974 shall apply to
enforcement by the Secretary of Liabor of the applicable
requirements for large group purchasers in the same man-
ner and to same extent as such provisions apply to en-

forcement of title I of such Act.
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SEC. 1486. WORKPLACE WELLNESS PROGRAM.

(a) IN GENERAL.—The Secretary shall develop cer-

tification criteria for workplace wellness programs.

(b) APPLICATION OF SECTION.—Any health plan

may offer a uniform premium discount, not to exceed 5

percent,

to employers maintaining certified workplace

wellness programs.

PART 4—OFFICE OF RURAL HEALTH POLICY

SEC. 1491. OFFICE OF RURAL HEALTH POLICY.

(a) APPOINTMENT OF ASSISTANT SECRETARY.—

(1) IN GENERAL.—Section 711(a) of the Social

Security Act (42 U.S.C. 912(a)) is amended—

(A) by striking “by a Director, who shall
advise the Secretary” and inserting “by an As-
sistant Secretary for Rural Health (in this sec-
tion referred to as the ‘Assistant Secretary’),
who shall report directly to the Secretary’’; and

(B) by adding at the end the following new
sentence: “The Office shall not be a component
of any other office, service, or component of the
Department.”.

(2) CONFORMING AMENDMENTS.—(A) Section

711(b) of the Social Security Act (42 U.S.C. 912(b))

is amended by striking “the Director” and inserting

“the Assistant Secretary”.
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(B) Section 338J(a) of the Public Health Serv-
ice Act (42 U.S.C. 254r(a)) is amended by striking
“Director of the Office of Rural Health Policy” and
inserting ““Assistant Secretary for Rural Health”.

(C) Section 464T(b) of the Public Health Serv-
ice Act (42 U.S.C. 285p—2(b)) is amended in the
matter preceding paragraph (1) by striking “Direc-
tor of the Office of Rural Health Policy” and insert-
ing “Assistant Secretary for Rural Health”.

(D) Section 6213 of the Omnibus Budget Rec-
onciliation Act of 1989 (42 U.S.C. 1395x note) is
amended in subsection (e)(1) by striking “Director
of the Office of Rural Health Policy” and inserting
“Assistant Secretary for Rural Health”.

(E) Section 403 of the Ryan White Comprehen-
sive AIDS Resources Emergency Act of 1990 (42
U.S.C. 300ff=11 note) is amended in the matter pre-
ceding paragraph (1) of subsection (a) by striking
“Director of the Office of Rural Health Policy” and
inserting “‘Assistant Secretary for Rural Health”.

(3) AMENDMENT TO THE EXECUTIVE SCHED-
ULE.—Section 5315 of title 5, United States Code,
is amended by striking ‘‘Assistant Secretaries of

Health and Human Services (5)” and inserting ‘‘As-
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sistant Secretaries of Health and Human Services
(6)"

(b) EXPANSION OF DUTIES.—Section 711(a) of the

Social Security Act (42 U.S.C. 912(a)) is amended by
striking “and access to (and the quality of) health care
in rural areas” and inserting “‘access to, and quality of,
health care in rural areas, and reforms to the health care
system and the implications of such reforms for rural
areas’’.
(¢) EFFECTIVE DATE.—The amendments made by
this section shall take effect on January 1, 1996.
Subtitle F—Participating State
Responsibilities
PART 1—GENERAL RESPONSIBILITIES
SEC. 1501. STATE PLAN AND CERTIFICATION OF STANDARD
HEALTH PLANS AND SUPPLEMENTAL
HEALTH BENEFITS PLANS.
(a) STATE PLAN.—

(1) IN GENERAL.—For purposes of the ap-
proval of a State health care system by the Sec-
retary under section 1411, a State is a ‘‘partici-
pating State” if the State meets the applicable re-
quirements of this subtitle.

(2) SUBMISSION OF PLAN.—In order to be ap-

proved as a participating State under section 1411,
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a State shall submit to the Secretary a State plan
(in a form and manner specified by the Secretary)
that describes the State health care system that the
State 1s establishing (or has established).

(3) DEADLINE.—If a State i1s not a partici-
pating State with a State health care system in op-
eration by January 1, 1997, the provisions of sub-
part C of part 1 of subtitle E (relating to respon-
sibilities in absence of State systems) shall take ef-
fect.

(4) SUBMISSION OF INFORMATION SUBSEQUENT
TO APPROVAL.—A State approved as a participating
State under section 1411 shall submit to the Sec-
retary an annual update to the State health care
system not later than February 15 of each year fol-
lowing the first year for which the State is a partici-
pating State. The update shall contain—

(A) such information as the Secretary may
require to determine that the system shall meet
the applicable requirements of this Act for the
succeeding year; and

(B) such information as the Secretary may
require to determine that the State operated

the system during the previous year in accord-
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ance with the Secretary’s approval of the sys-

tem for such previous year.

(b) HEALTH PLAN ACCREDITATION, CERTIFICATION
AND ENFORCEMENT PROGRAM.—

(1) EsTABLISHMENT.—The Secretary shall es-
tablish a program for the accreditation, certification
and enforcement of health plan standards by States
(hereafter referred to in this subsection as the “ACE
program’). Under such program, the Secretary
shall—

(A) develop guidelines for the accredita-
tion, certification and enforcement of standards
for certified standard health plans;

(B) approve State ACE programs as meet-
ing such guidelines; and

(C) monitor the compliance of States with
such guidelines.

(2) PROGRAM ELEMENTS.—The guidelines re-

ferred to in paragraph (1) shall include the following
components:

(A) CERTIFICATION.—State certification,
and recertification not less frequently than once
during each 3-year period, of standard health
plans determined by the State to be in compli-

ance with the standards established under sub-
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title B and with the regulations promulgated by

the Secretary concerning such standards.

(B) DISENROLLMENT DATA.—State review
of enrollee disenrollment from each standard
health plan to determine whether there is a pat-
tern of disenrollment that does not reflect the
distribution of such plans’ reenrolling member-
ship.

(C) MONITORING.—State monitoring of
the performance of each standard health plan
to ensure that such plans continue to meet the
criteria for certification.

(3) STATE PROGRAMS.—Each participating
State shall develop acereditation, certification and
enforcement programs in accordance with the guide-
lines established by the Secretary under paragraph
(1).

(4) USE OF PRIVATE ORGANIZATIONS.

(A) IN GENERAL.—A State may utilize pri-
vate accreditation organizations to review the
compliance by standard health plans with spe-
cific standards with which such organizations
have demonstrated expertise. A State may use
such reviews as the basis for determining plan

compliance with such standards. The Secretary
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shall approve eligible accreditation organiza-
tions and promulgate regulations prohibiting
conflicts of interest in the use of such bodies by

States.

(B) LiMITATIONS.—The use of private ac-
creditation organizations by a State under sub-
paragraph (A) shall not relieve such State of its
obligations under this subsection. In no case
shall a State delegate enforcement authority or
enforcement responsibilities to private organiza-

tions.

(5) ENFORCEMENT.—A State ACE program

shall establish a process for imposing sanctions on

standard health plans that fail to comply with the

standards established under this title. Such sanc-

tions may include—

oS 2357

(A) lmiting or prohibiting new member en-
rollment;

(B) permitting existing members to
disenroll from the health plan without penalty;

(C) State operation of a health plan to
provide transitional access;

(D) the imposition of civil monetary pen-

alties in accordance with this Act;



\O oo J (@) (9] -~ (O8] [\ —_

— p— p— —
W \®) —_ (@)

14
15
16
17
18
19
20
21
22
23
24
25

211
(E) requiring that a plan follow a correc-
tive action plan developed by the State; and
(F) decertification or denial of recertifi-
cation, but only after the plan has been pro-
vided a reasonable opportunity to comply with

such standards.

(6) MuULTI-STATE PLANS.—The Secretary of
Labor, in consultation with the Secretary, shall
carry out all certification and enforcement activities

described in this subsection with respect to

multistate self-insured plans.

(¢) OTHER STATE DUTIES.—A participating State
shall—

(1) certify each purchasing cooperative that

meets the requirements of part 2 of subtitle D; and

(5) administer the State subsidies as provided

for in title VI.

(d) EFFECTIVE DATE.—Subsection (b) shall apply to
standard health plans and supplemental health benefits
plans sold, issued, or renewed on or after January 1,
1997.

SEC. 1502. COMMUNITY RATING AREAS AND HEALTH PLAN
SERVICE AREAS.
(a) IN GENERAL.—In accordance with this section,

each participating State shall, subject to approval by the
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1 Secretary, provide for the division of the State into 1 or

2 more community rating areas.

3

(b) MuLTIPLE AREAS.—With respect to a community

4 rating area—
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(1) no metropolitan statistical area in a State
may be incorporated into more than 1 such area in
the State;

(2) the number of individuals residing within
such an area may not be less than 250,000; and

(3) no area incorporated in a community rating
area may be incorporated into another such area.

(¢) BOUNDARIES.—

(1) IN GENERAL.—In establishing boundaries
for community rating areas, a participating State
shall comply with the antidiserimination require-
ments of section 1602.

(2) COORDINATING MULTIPLE COMMUNITY RAT-

ING AREAS.

Nothing in this section shall be con-
strued as preventing a participating State from co-
ordinating the activities of one or more community
rating areas in the State.

(3) INTERSTATE COMMUNITY RATING AREAS.

Community rating areas with respect to interstate
areas shall be established 1n accordance with rules

established by the Secretary.
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(4) COORDINATION IN MULTI-STATE AREAS.—
One or more participating States may coordinate
their operations in contiguous community rating
areas. Such coordination may include, the following
activities, adoption of joint operating rules, con-
tracting with standard health plans, enforcement ac-
tivities, and establishment of fee schedules for health
providers.

(d) HEALTH PLAN SERVICE AREAS.—

(1) IN GENERAL.—Pursuant to guidelines de-
veloped under paragraph (2), each State shall des-
ignate, by not later than January 1, 19 | health
plan service areas.

(2) GUIDELINES.

The State shall designate
one or more health plan service areas within each
community rating area in the State, that—

(A) prevent discrimination in accordance
with section 1602; and

(B) do not cross community rating area
boundaries.

SEC. 1503. OPEN ENROLLMENT PERIODS.

Each participating State, based on rules and proce-
dures established by the Secretary, shall specify a uniform,
annual open enrollment period for each community rating

area during which all eligible individuals are permitted the
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opportunity to change enrollment among the standard
health plans offered to such individuals in such area under
this Act. The initial annual open enrollment period shall
be for a period of 90 days.

SEC. 1504. RISK ADJUSTMENT PROGRAM.

(a) REQUIREMENT FOR IMPLEMENTATION.—In ac-
cordance with rules established by the Secretary, each
State shall implement a risk adjustment methodology de-
veloped by the Secretary under subsection (d).

(b) STATE RISK ADJUSTMENT ORGANIZATION.—
Each State shall establish a State risk adjustment organi-
zation to carry out the adjustments required under the
methodology implemented by the State under subsection
(a) and make payments in accordance with subsection (¢).
Such organization shall meet standards established by the
Secretary relating to organizational structure, operation,
fiduciary responsibilities and financial management.

(¢) ADJUSTMENTS AND PAYMENTS.—

(1) CLASSES OF PURCHASERS.

The Secretary
shall specify classes of individual health plan pur-
chasers whose expected expenditures are signifi-
cantly higher than those of employed individuals cov-
ered under community-rated plans.

(2) ESTIMATES.—The Secretary shall annually

estimate the amount by which the expected expendi-
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tures related to specified high-cost community-rated

individual health plan purchasers (as specified by

the Secretary under the methodologies developed

under subsection (a)) for the year involved will ex-

ceed the expected average expenditures for other

community-rated health plan enrollees. Based on

such estimates, the Secretary shall develop a per

capita adjustment amount with respect to each com-

munity rating area.

oS 2357

(3) PAYMENTS.—

(A) IN GENERAL.—The State risk adjust-
ment organization shall, using the methodolo-
oies developed by the Secretary under sub-
section (a), apply the per capita adjustment
amount to community-rated and experience-
rated (and multistate plans under subparagraph
(C)) health plans offered within each commu-
nity rating area in the State.

(B) STANDARD PLANS.—Standard health
plans subject to an assessment under subpara-
oraph (A) shall make payments to the State
risk adjustment organization for the State in
which such plans provide coverage.

(C) MULTISTATE PLANS.—A multistate

community-rated or experience-rated plan that



O o0 N N W BB W

[\ I O R T e T e T e T T S S
- O O o0 N N O nm R~ W NN = O

22
23
24
25

(d) DEVELOPMENT OF METHODOLOGIES.
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1s subject to an assessment under subparagraph
(A) shall make payments to a single State risk
adjustment organization and provide such orga-
nization with information concerning the geo-
oraphic distribution of the enrollees in such
plan. Such organization shall determine the
amount of such payments that are applicable to
each community-rating area and distribute such
amounts to the appropriate State risk adjust-
ment organization.

(D)  DISTRIBUTION.—State risk adjust-
ment organizations shall distribute amounts col-
lected under this paragraph to community-rated
or experience-rated health plans that are deter-
mined to have expenditures for items and serv-
ices provided to enrolled individuals that are
oreater than the average expenditures for en-
rollees in standard health plans. The amounts
of such distributions shall be based on the
methodology applied by the organization in-

volved.

(1) IN GENERAL.—Not later than

, the Secretary, in consultation

with an advisory committee established by the Sec-
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retary, shall develop a risk adjustment and reinsur-

ance methodology for use by States in accordance

with this section.

oS 2357

(2) METHHODOLOGY.—

(A) PURPOSES.—The risk adjustment

methodology developed under paragraph (1)

shall—

(1) ensure that assessments imposed
on or payments provided to standard
health plans reflect the expected relative
utilization and expenditures for covered
items and services by the enrollees of each
plan compared to the average utilization
and expenditures for all eligible individ-
uals, and

(1) protect standard health plans that
enroll a disproportionate share of eligible
individuals with respect to whom expected
utilization of health care services (included
in the benefit package) and expected
health care expenditures for such services
are greater than the average level of such
utilization and expenditures for eligible in-

dividuals.
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(B) FACTORS TO BE CONSIDERED.—The
methodology shall take into account the fol-
lowing factors:

(1) Demographic characteristics.

(i1) Health status, including prior use
of health services.

(ii1) Geographic area of residence.

(iv) Socio-economic status.

(v) The cost sharing of the plan.

(vi) Any other factors determined by
the Secretary to be material to the pur-

poses described in subparagraph (A).

(3) SPECIAL CONSIDERATION FOR MENTAL ILL-

NESS AND MENTAL RETARDATION.—In developing

the methodology under this section, the Secretary

shall give consideration to the unique problems of

adjusting payments relating to health plans with re-

spect to individuals with mental illness and mental

retardation.
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(4) MANDATORY REINSURANCE.—

(A) IN GENERAL.—The methodology devel-
oped under this section shall include a system
of mandatory reinsurance as a component of

the risk adjustment methodology.
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(B) REINSURANCE SYSTEM.—The Sec-
retary, in developing the methodology for a
mandatory reinsurance system under subpara-
oraph (A), shall—

(1) provide for standard health plans
to make payments to state-established re-
insurance programs for the purpose of re-
insuring all or part of the health care ex-
penditures for items and services included
in the standard benefit package for classes
of high-cost individual health plan pur-
chasers (as specified by the Secretary) or
specific high-cost treatments or diagnosis;
and

(i1) specify the manner of creation,
structure, and operation of the system in
each State, including—

(I) the manner (which may be
prospective or retrospective) in which
standard health plans make payments
to the system, and

(IT) the type and level of reinsur-
ance coverage provided by the system.

(5) COST-SHARING ADJUSTMENT.—The stand-

ards developed by the Secretary under this sub-
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section shall include a cost-sharing adjustment
mechanism to adjust for losses among all standard
health plans, except multistate self-insured health
plans, resulting from the reduced cost-sharing obli-
eations of individuals receiving assistance as is pro-
vided under the program described in subtitle A of
title VI.

(6) CONFIDENTIALITY OF INFORMATION.—The
methodology shall be developed under this section in
a manner that is consistent with privacy standards
promulgated under title V. In developing such stand-
ards, the Secretary shall take into account any po-
tential need of States for certain individually identi-
fiable health information in order to carry out risk-
adjustment and reinsurance activities under this
Act, but only to the minimum extent necessary to
carry out such activities and with protections pro-
vided to minimize the identification of the individ-

uals to whom the information relates.

SEC. 1505. GUARANTY FUNDS.

A State, in accordance with the standards established

22 by the Secretary under section 1442, shall establish a

23 State guaranty fund with respect to community-rated

24 plans offered in such State. The State shall establish a
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separate guaranty fund with respect to self-insured plans
operating in the State in accordance with section 1481.
SEC. 1506. ENROLLMENT ACTIVITIES.
(a) PROVIDER-BASED  ENROLLMENT  MECHA-

NISMS.

The Secretary shall promulgate rules regarding
the establishment by each participating State, in accord-
ance with section 6006, of provider-based enrollment
mechanisms for individuals seeking care who are not en-
rolled in a standard health plan. Such rules shall include
provisions requiring standard health plans to pay pro-
viders for care delivered to individuals prior to the individ-
ual’s enrollment in the plan and be consistent with section
1114.

(b) COORDINATION OF ENROLLMENT ACTIVITIES.

Each participating State shall coordinate its activities, in-
cluding plan enrollment and disenrollment activities, with
other States in a manner specified by the Secretary that
ensures continuous, nonduplicative coverage of commu-
nity-rated and experience-rated individuals in standard
health plans and that minimizes administrative procedures
and paperwork.
SEC. 1507. RURAL AND MEDICALLY UNDERSERVED AREAS.
(a) IN GENERAL.—If, in accordance with appropriate
rules established by the Secretary, a State determines that

there 1s mnadequate access in the provision of health serv-
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ices by standard health plans in any area of a State, the
State may authorize—
(1) a standard health plan to be the only stand-
ard health plan in the area; or
(2) two or more standard health plans to take
joint action to develop and implement a program.

(b) MEDICALLY UNDERSERVED AREA DEFINED.—
For purposes of this subtitle the term “medically under-
served area’” means an urban or rural area designated by
the Secretary as an area with a shortage of health profes-
sional or of health services or facilities.

SEC. 1508. PUBLIC ACCESS SITES.

(a) DESIGNATION.—A State shall designate public
access sites within each community rating area through
which residents of such areas can obtain consumer infor-
mation concerning health plans and purchasing coopera-
tives offered in such areas. Such sites shall be designated
In a manner that ensures access to such information by
health care consumers.

(b) INFORMATION.—A State shall, through the public
access sites designated under subsection (a) and using the
information provided to the State under sections 1125 and
1321(f)(6), prepare and make available information, in a
comparative form, concerning standard health plans cer-

tified by the State and purchasing cooperatives operating
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in the State. The State shall provide such materials to

employers located within the State.

SEC. 1509. REQUIREMENTS RELATING TO POSSESSIONS OF
THE UNITED STATES.

(a) IN GENERAL.—A possession of the United States
shall be a participating State meeting the requirements
of this Act only if there is an agreement in effect between
the United States and such possession pursuant to
which—

(1) the laws of such possession impose a part
B premium recapture assessment (as defined in sub-
section (b));

(2) nothing in any provision of law, including
the law of such possession, permits such possession
to reduce or remit in any way, directly or indirectly,
any liability to such possession by reason of such as-
sessment;

(3) any amount received in the Treasury of
such possession by reason of such assessment shall
be paid (at such time and in such manner as the
Secretary of the Treasury shall preseribe) to the
Federal Supplementary Medical Insurance Trust
Fund;

(4) such assessment is coordinated with the as-

sessment imposed by section 59B of the Internal
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Revenue Code of 1986 such that, for any period, an
individual would be required to pay (in the agere-
cate) not more than the applicable amount for such
period; and

(5) the possession complies with such other re-
quirements as may be prescribed by the Secretary
and the Secretary of the Treasury to carry out the
purposes of this paragraph, including requirements
prescribing the information individuals to whom
such assessment may apply shall furnish to the Sec-
retary and the Secretary of the Treasury.

(b) QUALIFIED PART B PREMIUM RECAPTURE AS-

SESSMENT.—In subsection (a), the term “qualified medi-
care part B premium recapture assessment’”’ means an as-

sessment imposed and collected by such a possession that

(1) equivalent to the assessment imposed under
section 59B of the Internal Revenue Code of 1986;
and

(2) imposed on all individuals who are bona fide
residents of the possession, to the extent such indi-
viduals have not paid the assessment imposed under
such section 59B to the United States by reason of

subsection (d)(5) of such section.
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SEC. 1510. RIGHT OF RECOVERY OF CERTAIN TAXES

AGAINST PROVIDERS.

Each participating State shall provide that issuers
and plan sponsors of certified standard health plans shall
have the right of recovery against providers described in
section 4518 of the Internal Revenue Code of 1986 and
shall provide methods of enforcing such right.

PART 2—TREATMENT OF STATE LAWS
SEC. 1511. PREEMPTION OF CERTAIN STATE LAWS RELAT-
ING TO HEALTH PLANS.

(a) LAws RESTRICTING PLANS OTHER THAN KFEE-
FOR-SERVICE PrANS.—Except as may otherwise be pro-
vided in this section, no State law shall apply to any serv-
ices provided under a health plan that is not a fee-for-
service plan (or a fee-for-service component of a plan) if
such law has the effect of prohibiting or otherwise restrict-
ing plans from—

(1) Iimiting the number and type of health care
providers who participate in the plan;
(2) requiring enrollees to obtain health services

(other than emergency services) from participating

providers or from providers authorized by the plan;

(3) requiring enrollees to obtain a referral for
treatment by a specialized physician or health insti-

tution;
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(4) establishing different payment rates for par-
ticipating providers and providers outside the plan;

(5) creating incentives to encourage the use of
participating providers; or

(6) requiring the use of single-source suppliers
for pharmacy, non-serviced medical equipment, and
other health products and services.
(b) PREEMPTION OF STATE CORPORATE PRACTICE

AcTs.—Any State law related to the corporate practice

of medicine and to provider ownership of health plans or
other providers shall not apply to arrangements between
health plans that are not fee-for-service plans and their
participating providers.
SEC. 1512. OVERRIDE OF RESTRICTIVE STATE PRACTICE
LAWS.
(a) OVERRIDE.—

(1) IN GENERAL.—No State may, through li-
censure or otherwise, restrict the practice of any
class of practitioners beyond that which is justified
by the education and training of such practitioners.

(2) DEFINITION.—As used in this section, the
term ‘‘practitioner” means—

(A) a nurse practitioner;
(B) a certified nurse midwife;

(C) a nurse anesthetist;
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(D) a clinical nurse specialist; and

(E) a physicians assistant;

that has been awarded a master’s degree
or postmaster’s certificate following the comple-
tion of an accredited training program that pre-
pares individuals in advanced practitioner spe-
cialties and that is authorized by the State to
practice as such a practitioner.

(b) REGULATIONS.—The Secretary shall promulgate
regulations to implement subsection (a) and shall ensure
that appropriate technical assistance is available to States
for the purpose of complying with this section.

PART 3—STATE FLEXIBILITY
Subpart A—Existing State Laws
SEC. 1521. CONTINUANCE OF EXISTING FEDERAL LAW
WAIVERS.

Nothing in this Act shall preempt any feature of a
State health care system operating under a waiver granted
before the date of the enactment of this Act under titles
XVIII or XIX of the Social Security Act (42 U.S.C. 1395
et seq. or 1396 et seq.) or the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1001 et seq.).

SEC. 1522. HAWAII PREPAID HEALTH CARE ACT.

(a) ERISA WAIVER.—
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(1) IN GENERAL.—Section 514(b)(5) of the
Employee Retirement Income Security Act of 1974
(29 U.S.C. 1144(b)(5)) 1s amended to read as fol-
lows:

“(5)(A) Except as provided in subparagraphs
(B) and (C), subsection (a) shall not apply to the
Hawaii Prepaid Iealth Care Act (Haw. Rev. Stat.
§§ 393-1 through 393-51).

“(B) Nothing in subparagraph (A) shall be con-
strued to exempt from subsection (a) any State tax
law relating to employee benefits plans.

“(C) If the Secretary of Liabor notifies the Gov-
ernor of the State of Hawaii that as the result of
an amendment to the Hawaii Prepaid Health Care
Act enacted after the date of the enactment of this
paragraph—

“(1) the proportion of the population with
health care coverage under such Act is less than
such proportion on such date, or

“(11) the level of benefit coverage provided
under such Act is less than the actuarial equiv-
alent of such level of coverage on such date,

subparagraph (A) shall not apply with respect to the
application of such amendment to such Act after the

date of such notification.”.
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(2) EFFECTIVE DATE.—The amendment made
by paragraph (1) shall take effect on the date of the
enactment of this Act.

(b) HSA WAIVER.—

(1) IN GENERAL.—The Secretary shall, at the
request of the Governor of the State of Hawaii and
in accordance with this section, grant a waiver to
the State from the requirements of this Act (other
than the requirements specified in paragraph (3)).

(2) SCOPE OF WAIVER.—The waiver granted
under paragraph (1) shall exempt—

(A) the State of Hawaii;
(B) health plans offered within the State;
and
(C) health plan participants, including em-
ployers, employees, residents, and health plan
sponsors within the State,
from requirements otherwise applicable to the State
and such plans and participants.
(3) REQUIRED COMPLIANCE OF OTHER RE-

QUIREMENTS.

The waiver shall initially be granted
under paragraph (1) if the State of Hawaii dem-
onstrates to the Secretary that the State main-

tams—
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(A) a requirement that employers make
premium contributions comparable to the re-
quirements of this Act;

(B) a comprehensive benefit package (in-
cluding cost sharing) that is comparable with
the requirements of subtitle B of this title;

(C) a percentage of State population with
health care coverage that is not less than the
national average;

(D) a quality control mechanism and data
system that are comparable to the applicable re-
quirements of title V; and

(E) health care cost containment con-
sistent with the provisions of this Act.

(4) WAIVER PERIOD.—The waiver initially

oeranted under paragraph (1) shall extend for the pe-

riod during which the State of Hawaii continues to

comply with the requirements specified in paragraph

(3).

The Secretary may require the State, every 5

yvears, to demonstrate to the Secretary the State’s

continued compliance with such requirements.

(5) PROCEDURE IN THE EVENT OF NON-COM-

PLIANCE.—

oS 2357
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finds that the State of IHawaii is not meeting
the requirements specified in paragraph (3), the
Secretary shall notify the State of the Sec-
retary’s findings.

(B)  OPPORTUNITY TO CONTEST.—The
State may contest the Secretary’s findings
under the procedures provided under section
5231.

(C) OPPORTUNITY FOR CORRECTION.—

(1) FINDINGS NOT CONTESTED.—If
the State does not contest the Secretary’s
findings within the 30-day period begin-

ning on the date of receipt of a notice of

such findings, the State shall have
(I) a 90-day period beginning on
such date to show a good faith effort
to remedy the non-compliance, and
(IT) an additional 12-month pe-
riod to take such actions as may be
required to bring the State into com-
pliance with the requirements speci-
fied in paragraph (3).

(i1) CONTESTED FINDINGS.—If the

State contests the Secretary’s findings
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within such 30-day period but such find-

ings are upheld, the State shall have—

(I) a 90-day period beginning on
the date of final adjudication to show
a good faith effort to remedy the non-
compliance, and

(IT) an additional 12-month pe-
riod to take such actions as may be
required to bring the State into com-
pliance with the requirements speci-
fied in paragraph (3).

(D) TERMINATION.—If the State fails to
demonstrate a good faith effort under subpara-
oraph (C)@1)(I) or (C)(i1)(I) or to take actions
under subparagraph (C)(1)(II) or (C)(@i)(II)
within the time period specified, the Secretary
may revoke the waiver granted in paragraph
(1).

(6) COOPERATIVE AGREEMENT WITH THE SEC-

RETARY.—The Secretary shall enter into cooperative

agreements with appropriate officials of the State of

Hawaii—
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maintenance of the State’s waiver under para-
oraph (1); and

(B) otherwise to effectuate the provisions
of this subsection.
(7) ELIGIBILITY FOR FEDERAL FUNDS PRO-

VIDED TO PARTICIPATING STATES.

Nothing in this
subsection shall preclude the eligibility of the State
of Hawail to participate in any public health initia-
tive, grant, or financial aid program under this Act
(including the medicaid program under title XIX of
the Social Security Act), or the sharing of revenue
resulting from the amendments made by title VII,
designed to implement the purpose of this Act. The
Secretary shall work with appropriate officials of the
State of Hawaii to develop comparable, alternative
standards to govern the State’s entitlement under

title XI.

SEC. 1523. ALTERNATIVE STATE PROVIDER PAYMENT SYS-

TEMS.

Notwithstanding any other provision of law, if a hos-

pital reimbursement system operated by a State meets the
requirements of section 1814(b) of the Social Security Act
(42 U.S.C. 1395f(b)) and has been approved by the Sec-
retary and in continuous operation since July 1, 1977, the

payment rates and methodologies required under the sys-
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tem for services provided in the State shall apply to all
purchasers and payers, including those under employee
welfare benefit plans authorized under the Employee Re-
tirement Income Security Act of 1974 (29 U.S.C. 1001
et seq.), workers’ compensation programs under State law,
the Federal Employees’ Compensation Act under chapter
81 of title 5, United States Code, and Federal employee
health benefit plans under chapter 89 of title 5, United
States Code.
SEC. 1524. ALTERNATIVE STATE HOSPITAL SERVICES PAY-
MENT SYSTEMS.

(a) IN GENERAL.—No State shall be prevented from

enforcing—
(1) a State system described in subsection (b),
or
(2) a State system described in subsection (¢),
by any provision of the Employee Retirement Income Se-
curity Act of 1974 (29 U.S.C. 1001 et seq.) or chapter
81 or 89 of title 5, United States Code.

(b) REIMBURSEMENT CONTROL SYSTEM.—A State
system is described in this subsection if it is a State reim-
bursement control system in operation before the date of
the enactment of this Act which—

(1) applies to substantially all non-Federal

acute care hospitals in the State, and
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(2) regulates substantially all rates of payment
(including maximum charges) in the State for inpa-
tient hospital services, except payments made under
title. XVIII of the Social Security Act (42 U.S.C.
1395 et seq.).

(¢) HEALTH INSURANCE REFORM SYSTEM.—A State
system is described in this subsection if it is a State health
insurance reform system in operation before the date of
the enactment of this Act which requires any insurer (in-
cluding a health maintenance organization) to comply with
requirements governing open enrollment and community
rating, including premium adjustments or other health

care assessments, for the purpose of risk adjustment.

(d) EFFECTIVE DATES.

(1) SUBSECTION (b).—In the case of a State
system described in subsection (b), the provisions of
this section shall apply before, on, and after the date
of the enactment of this Act.

(2) SUBSECTION (¢).—In the case of a State
system described in subsection (¢), the provisions of
this section shall apply before, on, and after the date
of the enactment of this Act, and before the effective

date of section 1116 of this Act.
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1 Subpart B—Requirements for State Single-Payer

2 Systems

3 SEC. 1531. SINGLE-PAYER SYSTEM DESCRIBED.

4 The Secretary shall approve an application of a State
5 to operate a single-payer system if the Secretary finds that
6 the system—

7 (1) meets the requirements of section 1532; and
8 (2)(A) in the case of a system offered through-
9 out a State, meets the requirements for a Statewide
10 single-payer system under section 1533; or
11 (B) in the case of a system offered in a single
12 community rating area of a State, meets the require-
13 ments for an area specific single-payer system under
14 section 1534,
15 SEC. 1532. GENERAL REQUIREMENTS FOR SINGLE-PAYER
16 SYSTEMS.
17 Each single-payer system shall meet the following re-

18 quirements:

19 (1) ESTABLISHMENT BY STATE.—The system is
20 established under State law, and State law provides
21 for mechanisms to enforce the requirements of the
22 system.

23 (2) OPERATION BY STATE.—The system is op-
24 erated by the State or a designated agency of the
25 State.

26 (3) ENROLLMENT OF INDIVIDUALS.
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(A) MANDATORY ENROLLMENT OF ALL

COMMUNITY-RATED INDIVIDUALS.

The system
shall provide for the enrollment of all commu-
nity-rated individuals residing in the State (or,
in the case of an area-specific single-payer sys-
tem, in the community rating area) who are not
medicare-eligible individuals.

(B) OPTIONAL ENROLLMENT OF MEDI-

CARE-ELIGIBLE INDIVIDUALS.—At the option of
the State and if the Secretary has approved an
application submitted by the State, the system
may provide for the enrollment of medicare-eli-
oible individuals residing in the State (or, in the
case of an area-specific single-payer system, in
the community rating area).

(C) OPTIONAL ENROLLMENT OF EXPERI-

ENCE-RATED INDIVIDUALS.
(1) IN GENERAL.—Except as provided

in clause (i1), at the option of the State, a
single-payer system may provide for the
enrollment of experience-rated individuals
residing in the State (or, in the case of an
area-specific single-payer system, in the

community rating area).
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(1)  PARTICIPATION BY CERTAIN

MULTISTATE PLANS.

The system shall
not require participation by any experi-
ence-rated individual who is enrolled in a
certified multistate self-insured standard
health plan which is a multiemployer plan
described in section 1013(10), or which is
sponsored by an experience-rated employer
sponsor with at least 5,000 full-time em-
plovees.

(D) OPTIONS INCLUDED IN STATE SYSTEM
DOCUMENT.—A State may not exercise any of
the options described in subparagraphs (B) or
(C) for a year unless the State included a de-
sceription of the option in the submission of its
system document to the Secretary for the year
under section 1501(a).

(E) EXCLUSION OF CERTAIN INDIVID-
UALS.—A single-payer system may not require
the enrollment of veterans, active duty military
personnel, and American Indians.

(4) DIRECT PAYMENT TO PROVIDERS.

(A) IN GENERAL.—With respect to pro-
viders who furnish items and services included

in the standard benefits package established
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under subtitle C to individuals enrolled in the
system, the State shall make payments directly,
or through fiscal intermediaries, to such pro-
viders and assume (subject to subparagraph
(B)) all financial risk associated with making
such payments.

(B) CAPITATED PAYMENTS PERMITTED.—
Nothing in subparagraph (A) shall be construed
to prohibit providers furnishing items and serv-
ices under the system from receiving payments
on a capitated, at-risk basis based on prospec-
tively determined rates.

(5) PROVISION OF STANDARD BENEFITS PACK-

AGE.—

oS 2357

(A) IN GENERAL.—The system shall pro-
vide for coverage of the standard benefits pack-
age established under subtitle C, including the
cost-sharing provided under the package (sub-
ject to subparagraph (B)), to all individuals en-
rolled in the system.

(B) IMPOSITION OF REDUCED COST-SHAR-
ING.—The system may decrease the cost-shar-
ing otherwise provided in the standard benefits
package established under subtitle C with re-

spect to any individuals enrolled in the system
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or any class of services included in the package,
so long as the system does not increase the
cost-sharing otherwise imposed with respect to
any other individuals or services.

(6) COST CONTAINMENT.—The system shall

provide for mechanisms to ensure, in a manner sat-

isfactory to the Secretary, that—

oS 2357

(A) the rate of growth in health care
spending will not be higher than the target es-
tablished under this Act;

(B) the expenditures described in subpara-
oraph (A) are computed and effectively mon-
itored;

(C)  automatic, mandatory, nondis-
cretionary reductions in payments to health
care providers will be imposed to the extent re-
quired to assure that such per capita expendi-
tures do not exceed the applicable target re-
ferred to in subparagraph (A); and

(D) Federal payments to a single payer
State or health care coverage area shall be lim-
ited to the payments that would have been
made in the absence of the implementation of

the single payer system.
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(7) FEDERAL PAYMENTS.—The system shall
provide for mechanisms to ensure, in a manner sat-
isfactory to the Secretary, that Federal payments to
a single-payer State or community rating area shall
be limited to the payments that would have been
made in the absence of the implementation of the
single-payer system.

(8) REQUIREMENTS GENERALLY APPLICABLE

TO STANDARD HEALTH PLANS.

The system shall
meet the requirements applicable to a standard
health plan, except that—

(A) the system does not have the authority
provided to standard health plans under section
1111(b)(3) (relating to permissible limitations
on the enrollment of community-rated eligible
individuals on the basis of limits on the plan’s
capacity); and

(B) the system is not required to meet the
requirements of sections 1116 (relating to rat-
ing limitations for community-rated market),
1123(a) (relating to plan solvency), and section
1125 (relating to restrictions on the marketing

of plan materials).
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SEC. 1533. SPECIAL RULES FOR STATES OPERATING STATE-

WIDE SINGLE-PAYER SYSTEM.

(a) IN GENERAL.—In the case of a State operating
a Statewide single-payer system—

(1) the State shall operate the system through-
out the State; and
(2) except as provided in subsection (b), the

State shall meet the requirements for participating

States under part 1.

(b) EXCEPTIONS TO CERTAIN REQUIREMENTS FOR
PARTICIPATING STATES.—In the case of a State operating
a Statewide single-payer system, the State is not required
to meet the following requirements otherwise applicable to
participating States under part 1:

(1) ESTABLISHMENT OF COMMUNITY RATING

AND SERVICE AREAS.

The requirements of sections
1502(a) (relating to the establishment of community
rating areas) and 1502(b) (relating to the designa-
tion of health plan service areas).

(2) OTHER REFERENCES INAPPLICABLE.—Any
requirement which the Secretary determines is not
appropriate to apply to a State single-payer system.
(¢) FINANCING.—

(1) IN GENERAL.—A State operating a State-
wide single-payer system shall provide for the financ-
ing of the system using, at least in part, a payroll-
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based financing system that requires employers to
pay at least the amount that the employers would be
required to pay if the employers were subject to the
requirements of title X (determined without regard
to any effective date).

(2) USE OF FINANCING METHODS.—Such a

State may use, consistent with paragraph (1), any

other method of financing.

(d) SINGLE-PAYER STATE DEFINED.—In this title,
the term “‘single-payer State” means a State with a State-
wide single-payer system in effect that has been approved
by the Secretary in accordance with this part.

SEC. 1534. SPECIAL RULES FOR COMMUNITY RATING AREA-
SPECIFIC SINGLE-PAYER SYSTEMS.

(a) IN GENERAL.—In the case of a State operating
a community rating area specific single-payer system, ex-
cept as provided in subsection (b), the State shall meet
the requirements for participating States under part 1.

(b) EXCEPTIONS TO CERTAIN REQUIREMENTS FOR

PARTICIPATING STATES.

(1) ESTABLISHMENT OF SERVICE AREAS.—The
requirement of section 1502(b) (relating to the des-
ignation of health plan service areas).

(2) OTHER REFERENCES INAPPLICABLE.—Any

requirement which the Secretary determines is not
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| appropriate to apply to a community rating area
2 specific single-payer system.

3 Subpart C—Early Implementation of Comprehensive
4 State Programs

5 SEC. 1541. EARLY IMPLEMENTATION OF COMPREHENSIVE

6 STATE PROGRAMS

7 (a) APPLICATION.—

8 (1) IN GENERAL.—In accordance with this sec-

9 tion, each State desiring to implement the reform
10 standards established in this Act before the applica-
11 ble effective date for such standards, may submit an
12 application to the Secretary of Health and Human
13 Services and the Secretary of Labor to request ap-
14 proval of a State comprehensive health care reform
15 program established under State law which meets
16 the requirements specified in subsection (b).

17 (2) ESTABLISHMENT OF CRITERIA.—The Secre-
18 taries shall establish not later than January 1, 1995,
19 criteria for—
20 (A) the approval of such applications, and
21 (B) the continuing review of such State
22 programs consistent with the provisions of sub-
23 part B of part 1.
24 (3) EXPEDITED PROCEDURE.—The Secretaries
25 shall establish an expedited procedure for the consid-
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eration and disposition of applications under this
subsection. The procedure established by the Secre-
taries shall provide that such consideration and dis-
position be completed within 90 days, and that if the
application is approved, multistate employers be no-
tified of such approval.

(b) REQUIREMENTS SPECIFIED.—The State program

shall be consistent with the reform standards established
in this Act and the interim and final (if any) regulations

promulgated by the Secretaries, including—

(1) a standardized benefits package meeting the
requirements established under subtitle C, or in the
event such requirements have not been fully promul-
cated on the date of the application, the require-
ments for a qualified health maintenance organiza-
tion (as defined in section 1310(d) of the Public
Health Service Act (42 U.S.C. 300e-9(d));

(2) insurance reforms and rating requirements
as specified under part 2 of subtitle B;

(3) standards for health plans as specified
under part 3 of subtitle B;

(4) the recognition of, and standards for, pur-
chasing cooperatives, as specified in part 2 of sub-

title D;
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(5) compliance with the data collection and pri-
vacy procedures established under subtitle B of title
V;

(6) uniform administrative procedures as speci-
fied in section 1126;

(7) the imposition of employer and individual
responsibilities as specified in part 1 of subtitle D
and title X (determined without regard to any effec-
tive date);

(8) the establishment of the subsidy program
under this Act; and

(9) health care cost containment under this
Act.

For

(¢) QUALIFICATION FOR KFEDERAL FUNDS.
purposes of this Act, a State with an approved State pro-
oram under this section shall be considered a participating
State and shall maintain such status if such State meets

the requirements of this Act as such provisions become

effective.
(d) EMPLOYER CERTIFICATION PROCESS.—In the
case of any multistate self-insured health plan, certifi-

cation by the plan to the Secretary of Labor that such
plan is in compliance with the applicable Federal stand-
ards described in subsection (b) shall satisfy compliance

with any State program approved under this section.
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(e) FUNDING.—The Secretary of Health and Human
Services shall pay over to each State with an approved
application under this section for each calendar quarter
ending before 1997 an amount equal to the estimated de-
crease in Federal expenditures (net of any estimated de-
crease in Federal revenues) for such quarter with respect
to such State resulting from the implementation of the
State comprehensive health care reform program.

Subtitle G—Miscellaneous
Provisions
SEC. 1601. PROVISION OF ITEMS OR SERVICES CONTRARY
TO RELIGIOUS BELIEF OR MORAL CONVIC-
TION.

A health professional or a health facility may not be
required to provide an item or service in the standard ben-
efit package if the professional or facility objects to doing
so on the basis of a religious belief or moral conviction.
SEC. 1602. ANTIDISCRIMINATION.

(a) IN GENERAL.—The Secretary of IHealth and
Human Services, and any State, health plan, purchasing
cooperative, employer, health program or activity receiving
Federal financial assistance, or other entity subject to this
Act, shall not directly or through contractual arrange-

ments—
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(1) deny or limit access to or the availability of
health care services, or otherwise discriminate in
connection with the provision of health care services;
or
(2) limit, segregate, or classify an individual in
any way which would deprive or tend to deprive such
individual of health care services, or otherwise ad-
versely affect his or her access to health care serv-
1ces;
on the basis of race, national origin, sex, religion, lan-
ouage, income, age, sexual orientation, disability, health
status, or anticipated need for health services.
(b) APPLICATION OF SECTION TO SPECIFIC AC-

TIONS.

This section shall apply to, but is not limited to,
the following actions:

(1) The establishing of boundaries for commu-
nity rating areas under section 1502, the enrollment
of individuals in a health care plan or the marketing
of a health care plan, and the selection of providers
or the setting of the terms or conditions under which
providers participate in a health care plan or pro-
vider network.

(2) The determination of the scope of services

provided by a health care plan, and the providing of
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such services and determining of the site or location
of health care facilities.

(¢) REGULATIONS.—Not later than 1 year after the

date of the enactment of this Act, the Secretary of Health
and Human Services shall issue regulations to carry out
this section.

(d) EFFecT ON OTHER LAWS. Nothing in this Act
shall be construed to limit the scope of, or the availability
of relief under, any other Federal or State law prohibiting
diserimination or providing relief therefore.

TITLE II—-NEW BENEFITS
Subtitle A—Coverage of Outpatient
Prescription Drugs in Medicare

SEC. 2000. REFERENCES IN SUBTITLE.

(a) AMENDMENTS TO SOCIAL SECURITY AcT.—Ex-
cept as otherwise specifically provided, whenever in this
subtitle an amendment is expressed in terms of an amend-
ment to or repeal of a section or other provision, the ref-
erence shall be considered to be made to that section or
other provision of the Social Security Act.

(b) REFERENCES TO OBRA.—In this title, the terms
“OBRA-1986", “OBRA-1987", “OBRA-1989",
“OBRA-1990”, and “OBRA-1993" refer to the Omnibus
Budget Reconciliation Act of 1986 (Public Law 99-509),
the Omnibus Budget Reconciliation Act of 1987 (Public
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Law 100-203), the Omnibus Budget Reconciliation Act
of 1989 (Public Law 101-239), the Omnibus Budget Reec-
onciliation Act of 1990 (Public Law 101-508), and the
Omnibus Budget Reconciliation Act of 1993 (Public Law
103-66), respectively.
PART 1—COVERAGE OF OUTPATIENT
PRESCRIPTION DRUGS
SEC. 2001. COVERAGE OF OUTPATIENT PRESCRIPTION
DRUGS.

(a) COVERED OUTPATIENT DRUGS AS MEDICAL AND
Section 1861(s)(2)(J) (42
U.S.C. 1395x(s)(2)(J)) 1s amended to read as follows:

OTHER HEALTH SERVICES.

“(J) covered outpatient drugs;”.
(b) DEFINITION OF COVERED OUTPATIENT DRUG.—
Section 1861(t) (42 U.S.C. 1395x(t)) 1s amended—
(1) in the heading, by adding at the end the fol-
lowing: *‘; Covered Outpatient Drugs’;
(2) in paragraph (1)—

7 and in-

(A) by striking “‘paragraph (2)
serting “‘the succeeding paragraphs of this sub-
section”’, and

(B) by striking the period at the end and

inserting ““, but only if used for a medically ac-

cepted indication.”; and
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(3) by striking paragraph (2) and inserting the

following:

“(2) Except as otherwise provided in paragraph (3),

the term ‘covered outpatient drug’ means any of the fol-

lowing products used for a medically accepted indication:

“(A) A drug which may be dispensed only upon

presceription and—

oS 2357

“(1) which is approved for safety and effec-
tiveness as a prescription drug under section
505 or 507 of the Federal Food, Drug, and
Cosmetic Act or which is approved under sec-
tion 505(j) of such Act;

“()(I) which was commercially used or
sold in the United States before the date of the
enactment of the Drug Amendments of 1962 or
which 1is identical, similar, or related (within the
meaning of section 310.6(b)(1) of title 21 of the
Code of Federal Regulations) to such a drug,
and (II) which has not been the subject of a
final determination by the Secretary that it is
a ‘new drug’ (within the meaning of section
201(p) of the Federal Food, Drug, and Cos-
metic Act) or an action brought by the Sec-

retary under section 301, 302(a), or 304(a) of
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such Act to enforce section 502(f) or 505(a) of
such Act; or

“(m)(I) which 1s desceribed in section
107(¢)(3) of the Drug Amendments of 1962
and for which the Secretary has determined
there is a compelling justification for its med-
ical need, or is identical, similar, or related
(within the meaning of section 310.6(b)(1) of
title 21 of the Code of Federal Regulations) to
such a drug, and (II) for which the Secretary
has not issued a notice of an opportunity for a
hearing under section 505(e) of the Federal
Food, Drug, and Cosmetic Act on a proposed
order of the Secretary to withdraw approval of
an application for such drug under such section
because the Secretary has determined that the
drug is less than effective for all conditions of
use presceribed, recommended, or suggested in
its labeling.
“(B) A biological product which—

“(1) may only be dispensed upon prescrip-
tion,

“(11) 18 licensed under section 351 of the

Public Health Service Act, and
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1 “() is produced at an establishment li-
2 censed under such section to produce such
3 product.
4 “(C) Insulin certified under section 506 of the
5 Federal Food, Drug, and Cosmetic Act.
6 “(D) Enteral nutrients (but only if provided as
7 a covered home infusion drug).
8 “(3) The term ‘covered outpatient drug’ does not in-
9 clude any product—
10 “(A) which is administered through infusion in
11 a setting described in paragraph (5)(A)(i1) unless
12 the product is a covered home infusion drug;
13 “(B) when furnished as part of, or as incident
14 to, any other item or service for which payment may
15 be made under this title (other than physicians’
16 services or services which would be physicians’ serv-
17 ices if furnished by a physician); or
18 “(C) which is listed under paragraph (2) of sec-
19 tion 1927(d) (other than subparagraph (I) or (J) of
20 such paragraph) as a drug which may be excluded
21 from coverage under a State plan under title XIX
22 and which the Secretary elects to exclude from cov-
23 erage under part B.
24 “(4) For purposes of this subsection, the term ‘medi-

25 cally accepted indication’, with respect to the use of an
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I outpatient drug, includes any use which has been approved

2 by the Food and Drug Administration for the drug, and

3 includes another use of the drug if—

4
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“(A) the drug has been approved by the Food
and Drug Administration; and

“(B)(1) such use is supported by one or more
citations which are included (or approved for inclu-
sion) in one or more of the following compendia: the
American Hospital Formulary Service-Drug Infor-
mation, the American Medical Association Drug
Evaluations, the United States Pharmacopoeia-Drug
Information, and other authoritative compendia as
identified by the Secretary, unless the Secretary has
determined that the use is not medically appropriate
or the use is identified as not indicated in one or
more such compendia, or

“(1) the carrier involved determines, based
upon guidance provided by the Secretary to carriers
for determining accepted uses of drugs, that such
use 1s medically accepted based on supportive clinical
evidence in peer reviewed medical literature appear-
ing in publications which have been identified for

purposes of this clause by the Secretary.
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I The Secretary may revise the list of compendia in sub-
2 paragraph (B)(i) designated as appropriate for identifying
3 medically accepted indications for drugs.
4 “(5)(A) For purposes of this subsection, the term
5 ‘covered home infusion drug’ means a covered outpatient
6 drug dispensed to an individual that—
7 “(1) 1S administered Intravenously,
8 subcutaneously, or epidurally, using an access device
9 that 1s inserted into the body and an infusion device
10 to control the rate of flow of the drug (or through
11 other means of administration determined by the
12 Secretary);
13 “(11) 18 administered—
14 “(I) in the individual’s home,
15 “(II) In an institution used as the individ-
16 ual’s home, but only if the drug is administered
17 during an inpatient day for which payment is
18 not made to the institution under part A for in-
19 patient or extended care services furnished to
20 the individual, or
21 “(ITII) in a facility other than the individ-
22 ual’s home if the administration of the drug at
23 the facility is determined by the Secretary to be
24 cost-effective (in accordance with such criteria
25 as the Secretary may establish); and
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“(iii) with respect to a drug furnished in a
home setting—

“(I) 1s an antibiotic drug and the Sec-
retary has not determined, for the specific drug
or the indication to which the drug is applied,
that the drug cannot generally be administered
safely and effectively in such a setting, or

“(IT) 1s not an antibiotic drug and the Sec-
retary has determined, for the specific drug or
the indication to which the drug is applied, that
the drug can generally be administered safely
and effectively in such a setting.

“(B) Not later than January 1, 1999, (and periodi-
cally thereafter), the Secretary shall publish a list of the
drugs, and indications for such drugs, that are covered
home infusion drugs, with respect to which home infusion
drug therapy may be provided under this title.”.

(¢) CONFORMING AMENDMENTS REPEALING SEPA-
RATE COVERAGE OF CERTAIN DRUGS AND PRODUCTS.—
(1) Effective January 1, 1999, section 1861(s)(2) (42
U.S.C. 1395x(s)(2)) 1s amended—

(A) in subparagraph (A), by striking “(includ-
ing drugs” and all that follows through “‘self-admin-
istered)”’;

(B) by striking subparagraphs (G) and (I);
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(C) by adding “and” at the end of subpara-
oraph (M); and
(D) by striking subparagraphs (0), (P), and

(Q).

(2) Effective January 1, 1999, section 1861 (42
U.S.C. 1395x) is amended by striking the subsection (jj)
added by section 4156(a)(2) of OBRA-1990.

(3) Effective January 1, 1999, section 1881(b) (42
U.S.C. 1395rr(b)) 1s amended—

(A) in the first sentence of paragraph (1)—

(1) by striking “, (B)” and inserting *, and
(B)”, and

(i1) by striking , and (C)” and all that
follows and inserting a period; and
(B) in paragraph (11)—

(i) by striking “(11)(A)” and inserting
“(11)”, and

(i1) by striking subparagraphs (B) and (C).

SEC. 2002. PAYMENT RULES AND RELATED REQUIREMENTS
FOR COVERED OUTPATIENT DRUGS.

(a) IN GENERAL.—Section 1834 (42 U.S.C. 1395m)
1s amended by inserting after subsection (¢) the following
new subsection:

“(d) PAYMENT FOR AND CERTAIN REQUIREMENTS

CONCERNING COVERED OUTPATIENT DRUGS.
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“(1) DEDUCTIBLE.—

IN  GENERAL.—Payment shall be

made under paragraph (2) only for expenses in-
curred by an individual for a covered outpatient
drug during a calendar year after the individual
has incurred expenses in the year for such
drugs (during a period in which the individual
is entitled to benefits under this part) equal to
the deductible amount for that year.

“(B) DEDUCTIBLE AMOUNT.—

“(1) For purposes of subparagraph

(A), the deductible amount is—

“(I) for 1999, an amount equal
to the amount determined under
clause (i1)(1);

“(IT)  for 2000, the amount
(rounded to the nearest dollar) that
the Secretary estimates will ensure
that the percentage of individuals cov-
ered under this part (other than indi-
viduals enrolled with an eligible orga-
nization under section 1876, an orga-
nization described in section
1833(a)(1)(A), or a medicare drug

benefit plan under section 1851) dur-
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ing the year who will incur expenses
for covered outpatient drugs equal to
or greater than such amount will be
the same as the percentage for the
previous year;

“(III) for 2001, an amount equal
to the amount determined wunder
clause (11)(II); and

“(IV) for any succeeding year,
the amount (rounded to the nearest
dollar) that the Secretary estimates
will ensure that the percentage of in-
dividuals covered under this part
(other than individuals enrolled with
an eligible organization under section
1876, an organization described in
section 1833(a)(1)(A), or a medicare
drug benefit plan under section 1851)
during the year who will incur ex-
penses for covered outpatient drugs
equal to or greater than such amount
will be the same as the percentage for
the previous year.

“(i1) For purposes of clause (i), the

amount determined under this clause 15—
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“(I) in 1999, an amount deter-
mined by the Secretary such that the
amount so determined will result in
projected incurred spending and ad-
ministrative costs (net of projected re-
bates under section 1851 and any
portion of the part B premium attrib-
utable to the covered outpatient drug
benefit) for providing payment under
this title for covered outpatient drugs
that would be equal to a spending tar-
oet equal to $13,500,000,000; and

“(IT) in 2001, an amount deter-
mined by the Secretary (based on ac-
tual experience) that the Secretary es-
timates will ensure that the percent-
age of individuals covered under this
part (other than individuals enrolled
with an eligible organization under
section 1876, an organization de-
seribed in section 1833(a)(1)(A), or a
medicare drug benefit plan under sec-
tion 1851) during the year who will
incur expenses for covered outpatient

drugs equal to or greater than such
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amount will be the same as the per-

centage that would have incurred such

expenses had actual experience 1in
such incurred spending and adminis-
trative costs (described in subelause

(I)) for 1999 been equal to the spend-

ing target for 1999 (described in sub-

clause (I)).

“(i11)) The Secretary shall promulgate
the deductible amount for 1999 and each
succeeding year not later than October 1
of the previous year.

“(2) PAYMENT AMOUNT.—

“(A) IN GENERAL.—Subject to the deduct-
ible established wunder paragraph (1), the
amount payable under this part for a covered
outpatient drug furnished to an individual dur-
ing a calendar year shall be equal to—

“(1) 80 percent of the payment basis
described in paragraph (3), in the case of
an ndividual who has mnot incurred ex-
penses for covered outpatient drugs during
the year (including the deductible imposed

under paragraph (1)) in excess of the out-
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of-pocket limit for the year under subpara-
oraph (B); and
“(i1) 100 percent of the payment basis
described in paragraph (3), in the case of
any other individual.
“(B) OUT-OF-POCKET LIMIT DE-
SCRIBED.—
“(1) For purposes of subparagraph
(A), the out-of-pocket limit for a year is
equal to—
“(I) for 1999, $1275; and
“(IT) for any succeeding year, the
amount (rounded to the nearest dol-
lar) that the Secretary estimates will
ensure that the percentage of the av-
erage number of individuals covered
under this part (other than individ-
uals enrolled with an eligible organiza-
tion under section 1876 or an organi-
zation described in section
1833(a)(1)(A)) during the year who
will incur expenses for covered out-
patient drugs equal to or greater than
such amount will be the same as the

percentage for the previous year.
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“(i1) The Secretary shall promulgate
the out-of-pocket limit for 1999 and each
succeeding year not later than October 1

of the previous year.

“(3) PAYMENT BASIS.—For purposes of para-
eraph (2), the payment basis is the lesser of—
“(A) the actual charge for a covered out-
patient drug, or
“(B) the applicable payment limit estab-

lished under paragraph (4).

“(4) PAYMENT LIMITS.

“(A) PAYMENT LIMIT FOR SINGLE SOURCE

DRUGS AND MULTIPLE SOURCE DRUGS WITI

RESTRICTIVE PRESCRIPTIONS.—In the case of a
covered outpatient drug that is a multiple
source drug which has a restrictive preseription,
or that is single source drug, the payment limit
for a payment calculation period is equal to the
amount of the administrative allowance (estab-
lished under paragraph (5)) plus the product of
the number of dosage units dispensed and the
per unit estimated acquisition cost for the drug

product (determined under subparagraph (C))

for the period.

oS 2357



O o0 ~J (@) )] BN (O8] N —_

[\© TN NG T N T NG I NG I NG B S e e T e e T e T e e T
()] NN (O8] [\ — ) O o0 3 (@) W N~ (O] [\ — (@)

oS 2357

264

“(B) PAYMENT LIMIT FOR MULTIPLE
SOURCE DRUGS WITHOUT RESTRICTIVE PRE-
SCRIPTIONS.—In the case of a drug that is a
multiple source drug which does not have a re-
strictive prescription, the payment limit for a
payment calculation period 1s equal to the
amount of the administrative allowance (estab-
lished under paragraph (5)) plus the product of
the number of dosage units dispensed and the
unweighted median of the unit estimated acqui-
sition cost (determined wunder subparagraph
(C)) for the drug products for the period.

“(C) DETERMINATION OF UNIT PRICE.—

“(1) IN  GENERAL.—The Secretary
shall determine, for the dispensing or pro-
viding of a covered outpatient drug prod-
uct in the payment calculation period, the
estimated acquisition cost for the drug
product. With respect to any covered out-
patient drug product, the estimated acqui-
sition cost, may not exceed 93 percent of
the published average wholesale price for
the drug, as determined one month prior
to the beginning of the payment calcula-

tion period.
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1 “(11) COMPLIANCE WITH REQUEST
2 FOR INFORMATION.—If a wholesaler or di-
3 rect seller of a covered outpatient drug re-
4 fuses, after being requested by the Sec-
5 retary, to provide price information re-
6 quested to carry out clause (i), or delib-
7 erately provides information that is false,
8 the Secretary may impose a civil money
9 penalty of not to exceed $10,000 for each
10 such refusal or provision of false informa-
11 tion. The provisions of section 1128A
12 (other than subsections (a) and (b)) shall
13 apply to civil money penalties under the
14 previous sentence in the same manner as
15 they apply to a penalty or proceeding
16 under section 1128A(a). Information gath-
17 ered pursuant to clause (i) shall not be dis-
18 closed except as the Secretary determines
19 to be necessary to carry out the purposes
20 of this part and to permit the Comptroller
21 General and the Director of the Congres-
22 sional Budget Office to review the informa-
23 tion provided.
24 “(5) ADMINISTRATIVE ALLOWANCE FOR PUR-
25 POSES OF PAYMENT LIMIT.—
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“(A) IN GENERAL.—Except as provided in
subparagraphs (B) and (C), the administrative
allowance established under this paragraph is—

“(1) for 1999, an amount equal to $5;
and

“(1) for each succeeding year, the
amount for the previous year, adjusted by
the percentage change in the consumer

price index for all urban consumers (U.S.

city average) for the 12-month period end-

ing with June of that previous year.

“(B) NO DISPENSING FEE FOR CERTAIN
DRUGS AND PRODUCTS.—No administrative al-
lowance may be provided under this paragraph
with respect to any of the following covered out-
patient drugs:

“(1) Erythropoietin provided to dialy-
sis patients.

“(11) Drugs and biologicals provided
as an incident to a physician’s service or to

a service which would be a physician’s

service if furnished by a physician.

“(i11) Covered home infusion drugs.

“(6) MAIL ORDER PHARMACY OPTION.—
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“(A) ESTABLISHMENT OF MAIL ORDER OP-
TION.—The Secretary may establish a competi-
tive bidding process to award contracts to mail
order pharmacies for the provision of covered
outpatient drugs that are maintenance drugs to
individuals who opt to receive such drugs
through the mail order pharmacies. The pay-
ment amount for a covered outpatient drug
under this section to a mail order pharmacy
under such a contract shall be equal to the
amount bid by such plan under this subpara-
oraph instead of the payment limit determined
in accordance with paragraph (4).

“(B) SHARING OF SAVINGS.—To the ex-

tent that payment is made under this section
for maintenance drugs that are provided
through a mail order pharmacy pursuant to
subparagraph (A), an individual that opts to re-
ceive such drugs from such pharmacy shall re-
ceive from the Secretary a rebate or a contribu-
tion toward the individual’s cost sharing in an
amount equal to 25 percent of the excess of the
payment limit determined in accordance with
paragraph (4) over the amount charged by the

mail order pharmacy for such drug.
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ASSURING  APPROPRIATE PRESCRIBING

“(A) IN GENERAL.—The Secretary shall

develop a program to—

“(1) provide on-line prospective review
of prescriptions on a 24-hour basis (in ac-
cordance with subparagraph (B)) and ret-
rospective review of claims;

“(i1) establish standards for coun-
seling individuals to whom covered out-
patient drugs are prescribed; and

“(i11) identify (and to educate physi-
clans, patients, and pharmacists con-
cerning)—

“(I) instances or patterns of un-
necessary or inappropriate preseribing
or dispensing practices for covered
outpatient drugs,

“(IT) instances or patterns of
substandard care with respect to such
drugs,

“(ITI) potential adverse reactions,
and

“(IV) appropriate use of generic

products.
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“(B) PROSPECTIVE REVIEW.—

“(1) IN  GENERAL.—The program
under this paragraph shall provide for on-
line prospective review of each covered out-
patient drug prescribed for a patient be-
fore the presceription is filled or the drug is
furnished, icluding sereening for potential
drug therapy problems due to therapeutic
duplication, drug-to-drug interactions, and
incorrect drug dosage or duration of drug
treatment.

“(11) DISCUSSION OF APPROPRIATE
USE.—In conducting prospective review
under this subparagraph, any individual or
entity that dispenses a covered outpatient
drug shall offer to discuss with the patient
to whom the drug is furnished or the pa-
tient’s caregiver (in person if practicable,
or through access to a toll-free telephone
service) information regarding the appro-
priate use of the drug, potential inter-
actions between the drug and other drugs
dispensed to the individual, and such other

matters as the Secretary may require.
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“(111) ADDITIONAL DUTIES.—In car-
rying out this subparagraph, the Secretary
shall—

“(I) develop public domain soft-
ware which could be used by carriers
and pharmacies to provide the on-line
prospective review; and

“(II) study the feasibility and de-
sirability of requiring patient diag-
nosis codes on prescriptions and to
the extent that the Secretary finds
such a requirement to be feasible and
desirable, to implement such a re-
quirement to be effective on and after
January 1, 2000.

“(C) PRIOR AUTHORIZATION.—
“(1) DEVELOPMENT OF LIST OF MIS-

USED DRUGS.

The Secretary shall develop
(and periodically) update a list of covered
outpatient drugs which the Secretary has
determined, based on data collected, may
be subject to misuse or inappropriate use.
The Secretary shall provide a means for
manufacturers to appeal an initial decision

to include a drug on the list.
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“(11) PRIOR AUTHORIZATION TFOR
DRUGS ON LIST.—The Secretary shall es-
tablish a process under which (subject to
clause (iii)) the Secretary may require ad-
vance approval for any covered outpatient
drug included on the list developed under
clause (1).

“(in) RESTRICTIONS ON DENIAL OF
APPROVAL.—The Secretary may not deny
the approval of a drug under the process
established under clause (i1) before its dis-
pensing unless the process—

“(I) provides responses by tele-
phone or other telecommunication de-
vice within 24 hours of a request for
prior authorization; and

“(IT) provides for the dispensing
of at least a 72-hour supply of a cov-
ered outpatient prescription drug in
emergency situations (as defined by
the Secretary).

“(1v) EXPANSION TO OTHER

DRUGS.—If the rate of growth of payments
under this part for covered outpatient

drugs exceeds the average rate of growth
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for parts A and B expenditures and the

Secretary finds such action to be feasible
and desirable, the Secretary may require
advance approval under this subparagraph
for the dispensing of a covered outpatient
drug in cases where a more cost-effective
therapeutically or generically equivalent
drug is available.

“(D) DRUG USE REVIEW.—ASs part of the
program established under subparagraph (A),
the Secretary shall provide for a drug use re-
view program to provide for the ongoing peri-
odic examination of claims data and other
records on covered outpatient drugs furnished
to patients under this title in order to identify
patterns of fraud, abuse, gross overuse, or inap-
propriate or medically unnecessary care among
physicians, pharmacists, and patients.

“(E) ADOPTION OF MEDICAID PRO-

GRAMS.—To the extent considered appropriate
by the Secretary, the program developed under
this paragraph with respect to drugs furnished

in a State may include elements applicable to

the furnishing of covered outpatient drugs
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under the State medicaid program under sec-
tion 1927.
“(8) BILLING REQUIREMENTS.—

“(A) MANDATORY ASSIGNMENT.—(i) Pay-
ment under this part for a covered outpatient
drug may only be made on an assignment-re-
lated basis.

“(1) Except for deductible, coinsurance, or
copayment amounts applicable under this part,
no person may bill or collect any amount from
an individual enrolled under this part or other
person for a covered outpatient drug for which
payment may be made under this part, and no
such individual or person is liable for payment
of any amounts billed in violation of this clause.
If a person knowingly and willfully bills or col-
lects an amount in violation of the previous sen-
tence, the Secretary may apply sanctions
against such person in accordance with section
1842(3)(2). Paragraph (4) of section 1842(j)
shall apply in this clause in the same manner
as such paragraph applies to such section.

“(B) USE OF ELECTRONIC SYSTEM.—The
Secretary shall establish, by not later than Jan-

uary 1, 1998, a point-of-sale electronic system
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for use by carriers and pharmacies in the sub-
mission of information respecting covered out-
patient drugs dispensed to medicare bene-
ficiaries under this part. Such system shall be
consistent with the standards established by the
National Council of Preseription Drug Pro-
orams.

“(9) REQUIRING PHARMACY SUPPLIER NUM-

BERS.—

ICES.

oS 2357

“(A) IN GENERAL.—Payment may not be
made under this part with respect to a covered
outpatient drug dispensed by a pharmacy unless
the entity has obtained a supplier number from
the Secretary.

“(B) STANDARDS FOR ISSUING SUPPLIER

NUMBERS.—The Secretary may not issue a sup-
plier number to an entity for purposes of sub-
paragraph (A) unless the entity demonstrates to
the Secretary that it will maintain patient
records (in accordance with such standards as
the Secretary may impose) and meet the other
applicable requirements of this subsection and

section 1848(g).

“(10) STUDY ON PHARMACEUTICAL CARE SERV-

The Secretary shall conduct a study to de-
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velop, in consultation with actively practicing phar-

macists, a payment methodology (to be in addition

to the adminmstrative allowance established under

paragraph (5)) which is based upon and reflects the

reasonable charges for varying levels of pharmacist

services, mmcluding patient consultations provided to

individuals under this section. The Secretary shall

submit a report, including such recommendations as

the Secretary determines to be appropriate, to Con-

oress on the methodology developed under this para-

oraph not later than September 30, 1998.

oS 2357

“(11) DEFINITIONS.—In this subsection:
“(A) MULTIPLE AND SINGLE SOURCE

DRUGS.—The terms ‘multiple source drug’ and

‘single source drug’ have the meanings given
those terms under section 1927(k)(7), except
that the reference in such section to a ‘covered
outpatient drug’ shall be considered a reference
to a covered outpatient drug under this part.
“(B) RESTRICTIVE  PRESCRIPTION.—A
drug has a ‘restrictive preseription’ only if—
“(1) in the case of a written preserip-
tion, the prescription for the drug indi-
cates, in the handwriting of the physician

or other person prescribing the drug and
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with an appropriate phrase (such as ‘brand
medically necessary’) recognized by the
Secretary, that a particular drug product
must be dispensed, or

“(1) in the ecase of a preseription
issued by telephone—

“(I) the physician or other per-
son prescribing the drug (through use
of such an appropriate phrase) states
that a particular drug product must
be dispensed, and

“(IT) the physician or other per-
son submits to the pharmacy involved,
within 30 days after the date of the
telephone prescription, a written con-
firmation which is in the handwriting
of the physician or other person pre-
scribing the drug and which indicates
with such appropriate phrase that the
particular drug product was required
to have been dispensed.

“(C) PAYMENT CALCULATION PERIOD.—
The term ‘payment calculation period’” means a

calendar year.”.
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(b) REQUIRING PHARMACIES TO SUBMIT CLAIMS.—
Section 1848(2)(4) (42 U.S.C. 1395w—4(g)(4)) is amend-
ed—
(1) in the heading—

(A) by striking “PHYSICIAN"’, and

(B) by inserting “BY PHYSICIANS AND
SUPPLIERS” after “‘CLAIMS’;

(2) in the matter in subparagraph (A) pre-
ceding clause (1)—

(A) by striking “For services furnished on
or after September 1, 1990, within 1 year” and
inserting “Within 1 year (or 90 days in the
case of covered outpatient drugs)”’,

(B) by striking “a service” and inserting
“an item or service”’, and

(C) by inserting “or of providing a covered
outpatient drug,” after “basis,”’; and
(3) in subparagraph (A)(i), by inserting “‘item

or”” before ‘“‘service”.

(¢) SPECIAL RULES FOR CARRIERS.
(1) USE OF REGIONAL CARRIERS.—Section

1842(b)(2) (42 U.S.C. 1395u(b)(2)) is amended by

adding at the end the following:

“(D) With respect to activities related to covered out-

patient drugs, the Secretary may enter into contracts with

oS 2357
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carriers under this section to perform the activities on a

regional basis.”.

(2) ADDITIONAL FUNCTIONS.—Section

1842(b)(3) (42 U.S.C. 1395u(b)(3)) 1s amended—

(A) by striking “and” at the end of sub-
paragraph (H);

(B) by adding “and” at the end of sub-
paragraph (Li);

(C) by redesignating subparagraph (1i) as
subparagraph (I); and

(D) by inserting after subparagraph (I) (as
so redesignated) the following new subpara-
oraphs:

“(J) if it makes determinations or payments

with respect to covered outpatient drugs, will—

oS 2357

“(1) receive information transmitted under
the electronic system established under section
1834(d)(8)(B), and

“(1) respond to requests by pharmacies
(and individuals entitled to benefits under this
part) as to whether or not such an individual
has met the prescription drug deductible estab-
lished under section 1834(d)(1)(A) for a year;

and
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“(K) will enter into such contracts with organi-
zations described in subsection (f)(3) as the Sec-
retary determines may be necessary to implement
and operate (and for related functions with respect
to) the electronic system established under section
1834(d)(8)(B) for covered outpatient drugs under
this part;”.

(3) PAYMENT ON OTHER THAN A COST
Section 1842(¢)(1)(A) (42 U.S.C.
1395u(e)(1)(A)) 1s amended—

(A) by inserting “(i)” after “(e¢)(1)(A)”,

BASIS.

(B) in the first sentence, by inserting
except as otherwise provided in clause (i1),”
after “under this part, and”’, and

(C) by adding at the end the following:

“(11) To the extent that a contract under this section
provides for activities related to covered outpatient drugs,
the Secretary may provide for payment for those activities
based on any method of payment determined by the Sec-
retary to be appropriate.”.

(4) BATCH PROMPT PROCESSING OF CLAIMS.—

Section 1842(¢) (42 U.S.C. 1395u(e)) is amended—

(A) in paragraphs (2)(A) and (3)(A), by
striking “Each” and inserting “Except as pro-

vided in paragraph (4), each”;

oS 2357
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(B) by adding at the end the following new
paragraph:

“(4)(A) Each contract under this section which pro-
vides for the disbursement of funds, as described in sub-
section (a)(1)(B), with respect to claims for payment for
covered outpatient drugs shall provide for a payment cycle
under which each carrier will, on a monthly basis, make
a payment with respect to all claims which were received
and approved for payment in the period since the most
recent date on which such a payment was made with re-
spect to the participating pharmacy or individual submit-
ting the claim.

“(B) If payment is not issued, mailed, or otherwise
transmitted within 5 days of when such a payment is re-
quired to be made under subparagraph (A), interest shall
be paid at the rate used for purposes of section 3902(a)
of title 31, United States Code (relating to interest pen-
alties for failure to make prompt payments) for the period
beginning on the day after such 5-day period and ending
on the date on which payment is made.”.

(5) USE OF OTHER ENTITIES FOR COVERED
OUTPATIENT DRUGS.—Section 1842(f) (42 U.S.C.
1395u(f)) is amended—

(A) by striking “and” at the end of para-

oraph (1),

oS 2357
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(B) by striking the period at the end of

paragraph (2) and inserting ‘; and”, and
(C) by adding at the end the following:
“(3) with respect to activities related to covered
outpatient drugs, any other private entity which the
Secretary determines is qualified to conduct such ac-
tivities.” .
(6) DBESIGNATED CARRIERS TO PROCESS

CLAIMS OF RAILROAD RETIREES.

Section 1842(g)
(42 U.S.C. 1395u(g)) is amended by inserting
“(other than functions related to covered outpatient
drugs)” after “functions’.
(¢) CONFORMING AMENDMENTS.—
(1)(A)  Section 1833(a)(1) (42 U.S.C.
13951(a)(1)) 1s amended—
(1) by striking “and” at the end of clause
(0), and
(i1) by inserting before the semicolon at the
end the following: ““, and (Q) with respect to
covered outpatient drugs, the amounts paid
shall be as prescribed by section 1834(d)”.
(B) Section 1833(a)(2) (42 U.S.C. 13951(a)(2))
is amended in the matter preceding subparagraph
(A) by inserting ““, except for covered outpatient

drugs,” after “and (I) of such section”.
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(2) Section 1833(b)(2) (42 U.S.C. 13951(b)(2))
is amended by inserting “or with respect to covered
outpatient drugs” before the comma.
(3) The first sentence of section 1842(h)(2) (42
U.S.C. 1395u(h)(2)) is amended by inserting
“(other than a carrier described 1n subsection
(f)(3))” after “Each carrier”.
(4) The first sentence of section 1866(a)(2)(A)
(42 U.S.C. 1395¢ce(a)(2)(A)) 1s amended—
(A) in clause (i), by inserting ‘‘section
1834(d),” after “section 1833(b),”, and
(B) in clause (ii), by inserting ““, other
than for covered outpatient drugs,” after “pro-
vider)” .
SEC. 2003. MEDICARE REBATES FOR COVERED OUT-
PATIENT DRUGS.
(a) IN GENERAL.—Part B of title XVIII is amended
by adding at the end the following new section:
“REBATES FOR COVERED OUTPATIENT DRUGS
“Sec. 1850. (a) REQUIREMENT FOR REBATE AGREE-
MENT.—In order for payment to be available under this
part for covered outpatient drugs of a manufacturer dis-
pensed or provided on or after January 1, 1999, the man-
ufacturer must have entered into and have in effect a re-

bate agreement with the Secretary meeting the require-
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I ments of subsection (b), and an agreement to give equal

2 access to discounts in accordance with subsection (e).

“(b) TERMS, IMPLEMENTATION, AND ENFORCEMENT

OF REBATE AGREEMENT.—

oS 2357

“(1) PERIODIC REBATES.

“(A) IN GENERAL.—A rebate agreement
under this section shall require the manufac-
turer to pay to the Secretary for each calendar
quarter, not later than 30 days after the date
of receipt of the information deseribed in para-
oraph (2) for such quarter, a rebate in an
amount determined under subsection (¢) for all
covered outpatient drugs of the manufacturer
described in subparagraph (B).

“(B) DRUGS INCLUDED IN QUARTERLY
REBATE CALCULATION.—Drugs subject to re-
bate with respect to a calendar quarter are
drugs which are dispensed or provided during
such quarter to individuals (other than individ-
uals enrolled with an entity with a contract
under section 1876 or a medicare drug benefit
plan with a contract under section 1851) eligi-
ble for benefits under this part, as reported to

the Secretary.
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“(2) INFORMATION FURNISHED TO MANUFAC-

“(A) IN GENERAL.—The Secretary shall
report to each manufacturer, not later than 60
days after the end of each calendar quarter, in-
formation on the total number, for each covered
outpatient drug, of units of each dosage form,
strength, and package size dispensed or pro-
vided under the plan during the quarter, on the
basis of the data reported to the Secretary de-
seribed in paragraph (1)(B).

“(B) Auprr.—The Comptroller General
may audit the records of the Secretary to the
extent necessary to determine the accuracy of
reports by the Secretary pursuant to subpara-
oraph (A). Adjustments to rebates shall be
made to the extent determined necessary by the
audit to reflect actual units of drugs dispensed.

“(3) PROVISION OF PRICE INFORMATION BY

MANUFACTURER.—

oS 2357

“(A)  QUARTERLY PRICING INFORMA-
TION.—Each manufacturer with an agreement
in effect under this section shall report to the
Secretary, not later than 30 days after the last

day of each calendar quarter, on the average
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manufacturer retail price and the average man-
ufacturer non-retail price for each dosage form
and strength of each covered outpatient drug
for the quarter.

Kach man-

“(B) BASE QUARTER PRICES.
ufacturer of a covered outpatient drug with an
agreement under this section shall report to the
Secretary, by not later than 30 days after the
effective date of such agreement (or, if later, 30
days after the end of the base quarter), the av-
erage manufacturer retail price, for such base
quarter, for each dosage form and strength of
each such covered drug.

“(C) VERIFICATION OF AVERAGE MANU-
FACTURER PRICE.—The Secretary may inspect
the records of manufacturers, and survey whole-
salers, pharmacies, and institutional purchasers
of drugs, as necessary to verify prices reported
under subparagraph (A).

“(D) PENALTIES.

“(1) CIVIL MONEY PENALTIES.—The

Secretary may impose a civil money pen-
alty on a manufacturer with an agreement

under this section—
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“(I) for failure to provide infor-
mation required under subparagraph
(A) on a timely basis, in an amount
up to $10,000 per day of delay;

“(IT) for refusal to provide infor-
mation about charges or prices re-
quested by the Secretary for purposes
of verification pursuant to subpara-
oraph (C), in an amount up to
$100,000; and

“(ITI) for provision, pursuant to
subparagraph (A) or (B), of informa-
tion that the manufacturer knows or
should know is false, in an amount up
to $100,000 per item of information.

Such civil money penalties are in addition
to any other penalties prescribed by law.
The provisions of section 1128A (other
than subsections (a) (with respect to
amounts of penalties or additional assess-
ments) and (b)) shall apply to a ecivil
money penalty under this subparagraph in
the same manner as such provisions apply
to a penalty or proceeding under section

1128A(a).
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“(11)  TERMINATION OF  AGREE-
MENT.—If a manufacturer with an agree-
ment under this section has not provided
information required under subparagraph
(A) or (B) within 90 days of the deadline
imposed, the Secretary may suspend the
agreement with respect to covered out-
patient drugs dispensed after the end of
such 90-day period and until the date such
information 1is reported (but in no case
shall a suspension be for less than 30

days).

“(4) LENGTH OF AGREEMENT.—

“(A) IN GENERAL.—A rebate agreement

shall be effective for an initial period of not less
than one year and shall be automatically re-
newed for a period of not less than one year un-

less terminated under subparagraph (B).

“(B) TERMINATION.—

“(1) BY THE SECRETARY.—The Sec-
retary may provide for termination of a re-
bate agreement for violation of the require-
ments of the agreement or other good
cause shown. Such termination shall not be

effective earlier than 60 days after the
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date of notice of such termination. The
Secretary shall afford a manufacturer an
opportunity for a hearing concerning such
termination, but such hearing shall not
delay the effective date of the termination.

“(i1) BY A MANUFACTURER.—A man-
ufacturer may terminate a rebate agree-
ment under this section for any reason.
Any such termination shall not be effective
until the calendar quarter beginning at
least 60 days after the date the manufac-
turer provides notice to the Secretary.

“(111) EFFECTIVE DATE OF TERMI-
NATION.—Any termination under this sub-
paragraph shall not affect rebates due
under the agreement before the effective

date of its termination.

In

“(iv)  NOTICE TO PHARMACIES.
the case of a termination under this sub-
paragraph, the Secretary shall notify phar-
macies and physician organizations not less
than 30 days before the effective date of

such termination.

“(¢) AMOUNT OF REBATE.—
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“(1) BASE REBATE.—Kach manufacturer shall

remit a basic rebate to the Secretary for each cal-

endar quarter in an amount, with respect to each

dosage form and strength of a covered outpatient

drug, equal to the product of—

“(A) the total number of units subject to
rebate for such quarter, as described in sub-
section (b)(1)(B); and

“(B)(i) in the case of a single-source drug
or innovator-multiple source drug, 15 percent of
the average manufacturer retail price, or

“(i1) in the case of a noninnovator-multiple
source drug furnished over-the-counter, insulin
or an enteral nutrient, 6 percent (or the appli-
cable percent if the Secretary implements the
sliding scale developed in accordance with para-
oraph (4)) of the average manufacturer retail
price.

“(2) ADDITIONAL REBATE.—Each manufac-

turer shall remit to the Secretary, for each calendar

quarter, an additional rebate for each dosage form

and strength of a single-source or innovator-mul-

tiple-source drug, in an amount equal to—
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“(A) the total number of units subject to
rebate for such quarter, as described in sub-
section (b)(1)(B), multiplied by

“(B) the amount, if any, by which the av-
erage manufacturer retail price for such drugs
of the manufacturer exceeds the average manu-
facturer retail price for the base quarter, in-
creased by the percentage increase in the Con-
sumer Price Index for all urban consumers
(U.S. average) from the end of such base quar-
ter to the month before the beginning of such
calendar quarter.

“(3) DEPOSIT OF REBATES.—The Secretary

shall deposit rebates under this section in the Fed-

eral Supplementary Medical Insurance Trust Fund

established under section 1841.
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“(4) APPLICABLE PERCENT.—
“(A) NONINNOVATOR MULTIPLE SOURCE
DRUG.—

“(1) IN GENERAL.—For purposes of
this subparagraph, the Secretary may de-
velop and implement a sliding scale to de-
termine the applicable percent for rebates
based on the relationship between the aver-

age manufacturer retail price of the non-
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imnovator-multiple source drug furnished
over-the-counter and the average manufac-
turer retail price of the equivalent inno-
vator drug (except as provided in subpara-
oraph (B)) .

“(i1) SLIDING SCALE DESCRIBED.—
The sliding scale developed by the Sec-
retary under clause (i) shall—

“(I) require that the applicable
percent be not less than 2 percent and
not be greater than 15 percent; and

“(ITI) ensure that the total level
of rebates collected under such a slid-
ing scale would be equivalent to a flat
6 percent rebate on such drugs.

“(B) ENTERAL NUTRIENTS AND INSU-
LIN.—For purposes of this subparagraph, the
applicable percent for enteral nutrients and in-
sulin under the sliding scale would be equal to
6 percent.

“(d) CONFIDENTIALITY OF INFORMATION.—Notwith-
standing any other provision of law, information disclosed
by a manufacturer under this section is confidential and
shall not be disclosed by the Secretary (or a carrier), ex-

cept—
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“(A) as the Secretary determines to be nec-
essary to carry out this section,

“(B) to permit the Comptroller General to re-
view the information provided, and

“(C) to permit the Director of the Congres-
sional Budget Office to review the information pro-
vided.

“(e) DEFINITIONS.—For purposes of this section—

“(1)  AVERAGE  MANUFACTURER  RETAIL
PRICE.—The term ‘average manufacturer retail
price’” means, with respect to a covered outpatient
drug of a manufacturer for a calendar quarter, the
average price (inclusive of discounts for cash pay-
ment, prompt payment, volume purchases, and re-
bates (other than rebates under this section), but ex-
clusive of nominal prices) paid to the manufacturer
for the drug in the United States for drugs distrib-
uted to the retail pharmacy class of trade.

“(2) AVERAGE MANUFACTURER NON-RETAIL
PRICE.—The term ‘average manufacturer non-retail
price’ means, with respect to a covered outpatient
drug of a manufacturer for a calendar quarter, the
weighted average price (inclusive of discounts for
cash payment, prompt payment, volume purchases,

and rebates (other than rebates under this section),
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but exclusive of nominal prices) paid to the manu-
facturer for the drug in the United States by hos-
pitals and other institutional purchasers that pur-
chase drugs for institutional use and not for resale.

“(3) BASE QUARTER.—The term ‘base quarter’
means, with respect to a covered outpatient drug of
a manufacturer, the calendar quarter beginning
April 1, 1993, or (if later) the first full calendar
quarter during which the drug was marketed in the
United States.

“(4) DruG.—The terms ‘innovator multiple
source drug’, ‘noninnovator multiple source drug’,
and ‘single source drug’ have the meanings given
those terms under section 1927(k)(7), except that
the reference in such section to a ‘covered outpatient
drug’ shall be considered a reference to a covered
outpatient drug under this part.

“(5) MANUFACTURER.—The term ‘manufac-
turer’ means, with respect to a covered outpatient
drug—

“(A) the entity whose National Drug Code
number (as issued pursuant to section 510(e) of
the Federal Food, Drug, and Cosmetic Act) ap-

pears on the labeling of the drug; or
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1 “(B) if the number described in subpara-
2 oraph (A) does not appear on the labeling of
3 the drug, the person named as the applicant in
4 a human drug application (in the case of a new
5 drug) or the product license application (in the
6 case of a biological product) for such drug ap-
7 proved by the Food and Drug Administration.”.
8 (b)  ExcrLusioNs FroMm  COVERAGE.—Section
9 1862(a) (42 U.S.C. 1395y(a)) is amended—
10 (1) by striking “and” at the end of paragraph
11 (15),
12 (2) by striking the period at the end of para-
13 eraph (16) and inserting “; or”’, and
14 (3) by inserting after paragraph (16) the fol-
15 lowing new paragraph:
16 “(17) consisting of a covered outpatient drug
17 (as described in section 1861(t)) furnished during a
18 year for which the drug’s manufacturer does not
19 have in effect a rebate agreement with the Secretary
20 that meets the requirements of section 1850 for the
21 year.”.

22 SEC. 2004. PRESCRIPTION DRUG PAYMENT REVIEW COM-
23 MISSION.
24 Part B of title XVIII is amended by inserting after

25 section 1846 the following new section:
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“PRESCRIPTION DRUG PAYMENT REVIEW COMMISSION

“SEC. 1847. (a)(1) The Director of the Congressional
Office of Technology Assessment (in this section referred
to as the ‘Director’ and the ‘Office’, respectively) shall
provide for the appointment of a Prescription Drug Pay-
ment Review Commission (in this section referred to as
the ‘Commission’), to be composed of individuals with ex-
pertise in the provision and financing of covered out-
patient drugs appointed by the Director (without regard
to the provisions of title 5, United States Code, governing
appointments in the competitive service).

“(2) The Commission shall consist of 11 individuals.
Members of the Commission shall first be appointed by
no later than January 1, 1996, for a term of 3 years, ex-
cept that the Director may provide initially for such short-
er terms as will insure that (on a continuing basis) the
terms of no more than 4 members expire in any one year.

“(3) The membership of the Commission shall in-
clude recognized experts in the fields of health care eco-
nomies, medicine, pharmacology, pharmacy, and prescrip-
tion drug reimbursement, as well as at least one individual
who 1s a medicare beneficiary, one individual representing
a research-based pharmaceutical company, and one indi-

vidual representing a biotechnology company.
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“(b)(1) The Commission shall submit to Congress an

annual report no later than May 1 of each year, beginning

with 1997—

oS 2357

“(A) concerning the implementation and
the operation of the coverage of covered out-
patient drugs under this part, including rec-
ommendations to Congress on changes to the
program to improve access to prescription
drugs, the quality of prescription drug care, and
program efficiencies;

“(B) reviewing the process of contracting
with medicare drug benefits plans under section
1851;

“(C) concerning the fiscal soundness of the
furnishing of covered outpatient drugs under
this part;

“(D) concerning the appropriateness, fair-
ness and effectiveness of the rebate structure
under section 1850; and

“(E) concerning the advisability of devel-
oping a review process to exempt small manu-
facturers of single source or innovator multiple
source drugs from rebates under section 1850
based on the manufacturer’s sales and the his-

toric pricing of the manufacturer’s products.
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“(e) Section 1845(¢)(1) shall apply to the Commis-

sion in the same manner as it applies to the Physician
Payment Review Commission.

“(d) There are authorized to be appropriated such
sums as may be necessary to carry out the provisions of
this section. Such sums shall be payable from the Federal
Supplementary Medical Insurance Trust Fund.”.

SEC. 2005. COVERAGE OF HOME INFUSION DRUG THERAPY
SERVICES.

(a) IN GENERAL.—Section 1832(a)(2)(A) (42 U.S.C.
1395k(a)(2)(A)) is amended by inserting ‘“‘and home infu-
sion drug therapy services” before the semicolon.

(b) HoME INFUSION DRUG THERAPY SERVICES DR&-
FINED.—Section 1861 (42 U.S.C. 1395x) 1s amended—

(1) by redesignating the subsection (jj) inserted
by section 4156(a)(2) of the Omnibus Budget Reec-
onciliation Act of 1990 as subsection (kk); and

(2) by inserting after such subsection the fol-
lowing new subsection:

“Home Infusion Drug Therapy Services

“(1)(1) The term ‘home infusion drug therapy serv-
ices” means the items and services described in paragraph
(2) furnished to an individual who is under the care of

a physician—
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“(A) In a setting deseribed in subsection
(t)(5)(A) (1),

“(B) by a qualified home infusion drug therapy
provider (as defined in paragraph (3)) or by others
under arrangements with them made by that pro-
vider, and

“(C) under a plan established and periodically
reviewed by a physician.

“(2) The items and services described in this para-
oraph are such nursing, pharmacy, and related services
(including medical supplies, intravenous fluids, delivery,
and equipment) as are necessary to conduct safely and ef-
fectively a drug regimen through use of a covered home
infusion drug (as defined in subsection (t)(5)), but do not
include such covered home infusion drugs.

“(3) The term ‘qualified home infusion drug therapy
provider’ means any entity that the Secretary determines
meets the following requirements (or, in the case of a
home health agency or an entity with respect to which the
only items and services described in paragraph (2) fur-
nished by the entity are enteral nutrition therapy services,
meets any of the following requirements which the Sec-
retary considers appropriate):

“(A) The entity is capable of providing nursing

or pharmacy services and providing or arranging for
0 te]
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the other items and services described in paragraph
(2) and covered home infusion drugs.

“(B) The entity maintains clinical records on
all patients.

“(C) The entity adheres to written protocols
and policies with respect to the provision of items
and services.

“(D) The entity makes services available (as
needed) seven days a week on a 24-hour basis.

“(E) The entity coordinates all services with
the patient’s physician.

“(F) The entity conducts a quality assessment
and assurance program, including drug regimen re-
view and coordination of patient care.

“(G) The entity assures that only trained per-
sonnel provide covered home infusion drugs (and any
other service for which training is required to pro-
vide the service safely).

“(H) The entity assumes responsibility for the
quality of services provided by others under arrange-
ments with the entity.

“(I) In the case of an entity in any State in
which State or applicable local law provides for the
licensing of entities of this nature, the entity (i) is

licensed pursuant to such law, or (i1) is approved, by
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the agency of such State or locality responsible for
licensing entities of this nature, as meeting the
standards established for such licensing.

“(J) The entity meets such other requirements
as the Secretary may determine are necessary to as-
sure the safe and effective provision of home infu-
sion drug therapy services and the efficient adminis-
tration of the home infusion drug therapy benefit.”.
(¢) PAYMENT.—

(1) IN GENERAL.—Section 1833 (42 U.S.C.
13951) 1s amended—

(A) in subsection (a)(2)(B), by striking “or
(E)” and inserting “(E), or (F)”,

(B) in subsection (a)(2)(D), by striking
“and” at the end,

(C) in subsection (a)(2)(E), by striking the
semicolon and inserting “‘; and”’,

(D) by inserting after subsection (a)(2)(E)
the following new subparagraph:

“(F) with respect to home infusion drug
therapy services, the amounts described in sec-
tion 1834(j);”, and

(E) in the first sentence of subsection (b),

by striking “‘services, (3)” and inserting ‘‘serv-
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ices and home infusion drug therapy services,
( 3 ) 2 .

(2) AMOUNT DESCRIBED.—Section 1834 1S

amended by adding at the end the following new

subsection:

“(j) HoME INFUSION DRUG THERAPY SERVICES.—

“(1) IN GENERAL.—With respect to home infu-

sion drug therapy services, payment under this part

shall be made in an amount equal to the lesser of

the actual charges for such services or the fee sched-

ule established under paragraph (2).

oS 2357

“(2) ESTABLISHMENT OF FEE SCHEDULE.—

“(A) IN GENERAL.—The Secretary shall
establish by regulation before the beginning of
1999 and each succeeding year a fee schedule
for home infusion drug therapy services for
which payment is made under this part. A fee
schedule established under this subsection shall
be on a per diem basis.

“(B) ADJUSTMENT FOR SERVICES FUR-

NISHED BY INSTITUTIONS.—The fee schedule

established by the Secretary under subpara-
oraph (A) shall provide for adjustments in the
case of home infusion drug therapy services for

which payment is made under this part that are
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furnished by a provider of services to avoid du-
plicative payments under this title for the serv-

1ce costs associated with such services.” .

(d) CERTIFICATION.—Section 1835(a)(2) (42 U.S.C.

1395n(a)(2)) is amended—

(1) by striking “and” at the end of subpara-

graph (K),

(2) by striking the period at the end of sub-

paragraph (F') and inserting ‘‘; and”, and

(3) by inserting after subparagraph (F') the fol-

lowing:

(e)

“(G) in the case of home infusion drug
therapy services, (1) such services are or were
required because the individual needed such
services for the administration of a covered
home infusion drug, (i) a plan for furnishing
such services has been established and is re-
viewed periodically by a physician, and (iii)
such services are or were furnished while the in-
dividual i1s or was under the care of a physi-
cian.”.

CERTIFICATION OF HOME INFUSION DRUG

THERAPY PROVIDERS; INTERMEDIATE SANCTIONS FOR

NONCOMPLIANCE.—
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(1) TREATMENT AS PROVIDER OF SERVICES.

Section 1861(u) (42 U.S.C. 1395x(u)) is amended
by inserting “home infusion drug therapy provider,”
after “hospice program,”.

(2) CONSULTATION WITH STATE AGENCIES AND
OTHER ORGANIZATIONS.—Section 1863 (42 U.S.C.
1395z) is amended by striking “and (dd)(2)” and
inserting “(dd)(2), and (11)(3)"".

(3) USE OF STATE AGENCIES IN DETERMINING
COMPLIANCE.—Section 1864 (a) (42 U.S.C.
1395aa(a)) 1s amended—

(A) in the first sentence, by striking “an

ééan

agency is a hospice program’ and inserting
agency or entity is a hospice program or a
home infusion drug therapy provider,”’; and

(B) in the second sentence—

(1) by striking “institution or agency”’
and inserting “institution, agency, or enti-
ty”’, and

(i1) by striking “or hospice program”
and inserting ‘“‘hospice program, or home
infusion drug therapy provider’.

(4) APPLICATION OF INTERMEDIATE SANC-

TIONS.—Section 1846 (42 U.S.C. 1395w-2) is

amended—
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(A) in the heading, by adding “AND FOR
QUALIFIED HOME INFUSION DRUG THERAPY
PROVIDERS” at the end,

(B) in subsection (a), by inserting “‘or that
a qualified home infusion drug therapy provider
that is certified for participation under this title
no longer substantially meets the requirements
of section 1861(11)(3)” after ‘“‘under this part”,
and

(C) in subsection (b)(2)(A)(iv), by insert-
ing “or home infusion drug therapy services”
after “clinical diagnostic laboratory tests”.

(f) USE OF REGIONAL INTERMEDIARIES IN ADMINIS-
TRATION OF BENEFIT.—Section 1816 (42 U.S.C. 1395h)
1s amended by adding at the end the following new sub-
section:

“(k) With respect to carrying out functions relating
to payment for home infusion drug therapy services and
covered home infusion drugs, the Secretary may enter into
contracts with agencies or organizations under this section
to perform such functions on a regional basis.”.

(¢)  CONFORMING ~ AMENDMENTS.—(1)  Section
1834(h)(4)(B) (42 U.S.C. 1395m(h)(4)(B)) is amended
by striking ““, except that” and all that follows through

“equipment”’.
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(2) Section 1861(n) (42 U.S.C. 1395x(n)) is amend-

(2]

ed by adding at the end the following: “Such term does
not include any home infusion drug therapy services de-
scribed in section 1861(11) or any covered outpatient drug
used as a supply related to the furnishing of an item of
durable medical equipment.”.

(3) Section 1861(s)(8) (42 U.S.C. 1395x(s)(8)) is
amended by inserting after “dental” the following: “‘de-

vices or enteral and parenteral nutrients, supplies, and

equipment’’.
(h) EFFECTIVE DATE.—The amendments made by
this section shall apply to items and services furnished on

or after January 1, 1999.
SEC. 2006. MEDICARE DRUG BENEFIT PLANS.

(a) IN GENERAL.—Part B of title XVIII of the Social
Security Act (42 U.S.C. 1395 et seq.), as amended by see-
tion 2003, is further amended by adding at the end the
following new section:

“SEC. 1851. MEDICARE DRUG BENEFIT PLANS.

“(a) IN GENERAL.—

“(1) GENERAL PERMISSION TO CONTRACT.—

The Secretary may enter into contracts with medi-

care drug benefit plans in a State for the provision

of covered outpatient drugs (as defined in section

1861(t)(2)) (except as provided 1in subsection
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(1)(3)(G)) to individuals entitled to benefits under

part A and enrolled under part B if the plan meets

the requirements of this section with respect to indi-

viduals enrolled under this section.

“(2) ENTITIES ELIGIBLE TO ENTER INTO A

CONTRACT.—The Secretary may enter into a con-

tract under this section with a medicare drug benefit

plan that is—

oS 2357

“(A) a certified standard health plan but
only if such plan has not entered into a con-
tract with the Secretary under section 1876;

“(B) a network of chain and independent
pharmacy providers;

“(C) a pharmacy benefit management com-
pany; or

“(D) any other entity that the Secretary

determines is appropriate.

“(3) AVAILABILITY OF PLANS.

“(A) IN GENERAL.—Every individual enti-
tled to benefits under part A and enrolled under
part B shall be eligible to enroll under this sec-
tion with any medicare drug benefit plan with
a contract under this section which serves the

State in which the individual resides.
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“(B) ENROLLMENT BY AN INDIVIDUAL.—
In accordance with the enrollment periods es-
tablished under subsection (e)(1), an individual
may enroll under this section with a medicare
drug benefit plan with a contract under this
section only through a third party designated
by the Secretary in regulations and the indi-
vidual may only terminate enrollment in accord-
ance with subsection (e)(2).

“(C) INFORMATION DISTRIBUTED BY THE
SECRETARY.—

“(1) IN GENERAL.—The Secretary
shall develop and distribute comparative
materials to individuals eligible to enroll
under this section regarding all medicare
drug benefit plans with contracts under
this section, the availability of payment for
covered outpatient drugs under section
1834(d), and the availability of covered
outpatient drugs to enrollees of entities
with contracts under section 1876. The
Secretary shall include in such comparative
materials that each medicare drug benefit
plan with a contract under this section is

authorized by law to terminate or refuse to
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renew the contract, and that termination

or nonrenewal of the contract may result

in termination of the enrollments of indi-
viduals enrolled with the plan under this
section.

“(11) PROVISION OF INFORMATION BY

THE PLAN.—Each medicare drug benefit

plan with a contract under this section

shall collect and provide such standard in-
formation as the Secretary shall prescribe
by regulation as necessary to evaluate the
performance and quality of such plan, in-
cluding enrollee satisfaction, and to com-
pare such performance and cquality with
competing plans.

“(4) PAYMENTS.—

“(A) PAYMENTS IN LIEU OF NORMAL PAY-
MENTS.—Payments under a contract to a medi-
care drug benefit plan under this section shall
be nstead of the amounts which (in the absence
of the contract) would be otherwise payable,
pursuant to section 1834, for covered out-
patient drugs furnished by or through the plan
to individuals enrolled with the plan under this

section.
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“(B) SOURCE OF PAYMENT.—The payment
to a medicare drug benefit plan under this sec-
tion for individuals enrolled under this section
with the plan and entitled to benefits under
part A and enrolled under part B shall be made
from the Federal Supplementary Medical Insur-
ance Trust Fund.

“(5) DEFINITIONS.

“(A) SERVICE AREA.—The term ‘health
plan service area’ means a health plan service
area designated by the State under section
1502(d) of the Health Security Act.

“(B) CERTIFIED STANDARD HEALTH
PLAN.—The term ‘certified standard health
plan’ has the meaning given such term in sec-

tion 1011(2) of the Health Security Act.

“(1) IN GENERAL.—

“(A) PAYMENTS.—With respect to any cal-
endar year, each medicare drug benefit plan
with a contract under this section shall receive
a payment under this title with respect to each
individual enrolled with the plan for each month

such individual is enrolled equal to the applica-

ble monthly percentage of the lesser of—
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“(1) 95 percent of the fee for service
component determined under paragraph

(2)(B)(i) adjusted by the rate factor deter-

mined under subparagraph (C) for the

class of such individual; or
“(i1) the medicare drug benefit plan
component determined under paragraph

(2)(B)(i1) for the plan’s service area ad-

justed by the rate factor determined under

subparagraph (C) for the class of such in-
dividual.

“(B) APPLICABLE MONTHLY PERCENT-
AGE.—For purposes of subparagraph (A), the
Secretary shall annually set the applicable
monthly percentage for each month of the cal-
endar year. Such percentage for a month shall
be equal to the Secretary’s estimate of the pro-
portion of the total covered outpatient drug
benefit incurred in such month under section
1834 to the total covered outpatient drug ben-
efit incurred for such year under section 1834.

“(C) DETERMINATION OF CLASSES OF IN-
DIVIDUALS AND RATE FACTORS FOR SUCH

CLASSES.—



\O oo J (@) ()] -~ (O8] [\ —_

[\ TN NG N N T NS I NG R NS B N e T e e T e T e e T
[ B NG U N N = = N Re - BN B e ) W ) B ~SU O IR NO S e

oS 2357

MENT AMOUNTS.

311

“(1) DETERMINATION OF CLASSES.—
For purposes of this section, the Secretary
shall define appropriate classes of individ-
uals based on such factors as the Secretary
determines to be appropriate.

“(1) RATE FACTORS.—The Secretary
shall annually determine the rate factors
for each class of individuals defined in
clause (1) reflecting the differences in the
average per capita spending for providing
covered outpatient drug coverage under

part B among individuals in such classes.

“(2) DETERMINATION OF PAYMENT RATE.—

“(A) DETERMINATION BY SECRETARY.—

The Secretary shall annually determine under
subparagraph (B), and shall announce (in a
manner intended to provide notice to interested
parties) not later than October 1 before the cal-
endar year concerned, the payment for each

service area.

“(B) FORMULAS FOR DETERMINING PAY-

“(1) FEE-FOR-SERVICE COMPO-
NENT.—The amount determined under

this clause 1s the projected average annual
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per capita drug fee-for-service costs (as de-
fined in subparagraph (D)) for covered
outpatient drugs for the service area for
individuals not enrolled in medicare drug
benefit plans with contracts under this sec-
tion or entities with contracts under sec-
tion 1876, adjusted by the factor described
in clause (11)(I).

“(i1) MEDICARE DRUG BENEFIT PLAN
COMPONENT.—The medicare drug benefit
plan component determined under this
clause 1s the sum of the following amounts
determined with respect to each medicare
drug benefit plan—

“(I) the amount of the uniform
annual premium submitted by the
plan to the Secretary under subpara-
oraph (C), adjusted by a factor deter-
mined by the Secretary to normalize
the difference in the distribution of in-
dividuals projected to be enrolled in
the plan among the various classes of
individuals defined by the Secretary to

the national distribution of all individ-
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uals in the program under this title
among such classes; multiplied by

“(II) a fraction (expressed as a
percentage), the numerator of which
is the number of all individuals en-
rolled in the plan (as projected by the
plan using either historical experience
or some other methodology developed
by the Secretary), and the denomi-
nator of which is the number of all in-
dividuals enrolled in all medicare drug

benefit plans in the service area.

“(C) UNIFORM ANNUAL PREMIUMS; PRE-

“(1) IN GENERAL.—Each medicare

drug benefit plan shall, not later than Au-
cust 1 of each year, submit to the Sec-
retary a bid for the next calendar year for
each service area with respect to which the
plan proposes to serve under a contract
under this section. A bid with respect to a

service area shall include the following:

“(I) UNIFORM ANNUAL PRE-
MIUM.—A  statement of the uniform

annual premium amount that the plan



\O oo \4 (@) () -~ (O8] [\ —_

[\© TN NG T N T NG N NG I NS R N e T e e T e T e e T
[ T NG U N N e = N Re - BN B o) W ) LR ~S O B NO S e

oS 2357

314
intends to charge for individuals en-
rolled under this section with the
plan.

“(II) PREMIUM FOR SUPPLE-
MENTAL PLAN.—A statement of the
fixed monthly premium amount that
the plan intends to charge for each
supplemental plan offering additional
cost-sharing benefits.

“(11) NOTICE BEFORE BID SUBMIS-

SIONS.

At least 45 days before the date
for submitting bids under clause (i) for a
yvear, the Secretary shall provide for notice
to medicare drug benefit plans of—

“(I) proposed changes to be
made in the methodology or benefit
coverage assumptions from the meth-
odology and assumptions used in the
previous calendar year and shall pro-
vide such plans an opportunity to
comment on such proposed changes;

“(IT) the applicable monthly per-
centage for each month of the cal-
endar year as determined by the Sec-

retary under paragraph (1)(B); and
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“(ITI) the rate factors for such
calendar year determined under para-
oraph (1)(C).

“(D) PROJECTED AVERAGE ANNUAL PER

“(1) IN GENERAL.—For purposes of
subparagraph (B), the term ‘projected av-
erage annual per capita drug fee-for-serv-
ice costs’ means, with respect to a service
area, the annual amount that the Sec-
retary estimates in advance would be pay-
able in any contract year for providing
payment for covered outpatient drugs for
individuals enrolled under part B (includ-
ing administrative costs incurred by orga-
nizations described in section 1842), if the
services were to be furnished by other than
a medicare drug benefit plan with a con-
tract under this section or by an entities
with a contract under section 1876.

“(i1) BASIS FOR ESTIMATES.—The es-
timate made by the Secretary under clause
(1) shall be made on the basis of actual ex-
perience of the service area or, if the Sec-

retary determines that the data in that
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service area are inadequate to make an ac-
curate estimate, the Secretary may use the
actual experience of a similar area, with
appropriate adjustments to assure actu-
arial equivalence, including adjustments
the Secretary may determine appropriate
to adjust for demographics, health status,
and the presence of specific medical condi-
tions. For the first 2 years that contracts
are entered into under this section, the
Secretary shall base such estimates on the

best available data.

“(3) PAYMENT RULES.—

“(A) AMOUNT OF PREMIUM.—

“(1) STANDARD  PACKAGE.—Each
medicare drug benefit plan with a contract
under this section must provide to individ-
uals enrolled with the plan under this sec-
tion, for each month of the duration of
such enrollment during each contract pe-
riod, the coverage described in subsection
(d) for the lesser of—

“(I) the applicable monthly per-

centage of the uniform annual pre-
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mium amount submitted under para-
graph (2)(C)(1)(I); or

“(IT) the applicable monthly per-
centage of the amount described in
subsection (b)(1)(A).

“(i1) SUPPLEMENTAL PLAN.—

“(I) IN GENERAL.—Each medi-
care drug benefit plan with a contract
under this section must provide to in-
dividuals enrolled with the plan under
this section, for the duration of such
enrollment during each contract pe-
riod, a fixed monthly premium for the
supplemental plan described in para-
oraph (2)(C)(1)(II) equal to the pre-
mium amount determined by the plan
under such paragraph. An individual
that elects to enroll in the supple-
mental plan shall be responsible for
paying to the plan the fixed monthly
premium amount described in the pre-
ceding sentence.

“(II) PAYMENT GREATER THAN
FIXED MONTHLY PREMIUM.—If, with

respect to any individual enrolled in a
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medicare drug benefit plan with a
contract under this section, the
amount paid to the plan under sub-
section (b)(1)(A) exceeds the applica-
ble monthly percentage of the uniform
annual premium amount submitted
under paragraph (2)(C)(1)(I), the plan
shall apply such excess to a premium
for any supplemental policy deseribed
in paragraph (2)(C)(i1) that the indi-
vidual may elect. If the individual
does not elect such a policy, the medi-
care drug benefit plan shall pay such
excess to the Secretary for deposit in
the Federal Supplementary Medical

Insurance Trust Fund.

“(B) MONTHLY PAYMENTS.

“(1) IN GENERAL.—The Secretary
shall make monthly payments in advance
and in accordance with the rate deter-
mined under paragraph (1)(A) to each
medicare drug benefit plan with a contract
under this section for each individual en-

rolled with the plan under this section.
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“(11) ADJUSTMENTS.—The amount of
payment under this subparagraph may be
retroactively adjusted to take into account
any difference between the actual number
of individuals enrolled in the plan under
this section and the number of such indi-
viduals estimated to be so enrolled in de-
termining the amount of the advance pay-
ment.

“(111) PAYMENT TO PLAN ONLY.—If
an individual is enrolled under this section
with a medicare drug benefit plan with a
contract under this section, only the plan
shall be entitled to receive payments from
the Secretary under this title for covered
outpatient drugs furnished to the indi-

vidual.

“(d) COVERAGE OF BENEFITS.—

“(1) DRUGS PROVIDED.—A medicare drug ben-

efit plan with a contract under this section must

provide to individuals enrolled in the plan under this

section covered outpatient drugs (as defined in sec-

tion 1861(t)(2)), except as provided in subsection

(1 3)(G).
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“(2) PROVISION OF MEDICALLY NECESSARY

CARE.—Each medicare drug benefit plan with a con-

tract under this section must—

“(A) make the covered outpatient drugs
described in paragraph (1)—

“(1) available and accessible to en-
rolled individuals within the State with
reasonable promptness and in a manner
which assures continuity, and

“(i1) when medically necessary, avail-
able and accessible twenty-four hours a
day and seven days a week, and
“(B) provide for reimbursement with re-

spect to drugs which are described in subpara-
oraph (A) and which are provided to such an
individual other than through the plan, if—

“(1) the drugs were medically nec-
essary and immediately required because of
an unforeseen illness, injury, or condition,
and

“(i1) it was not reasonable given the
circumstances to obtain the drugs through
the plan.

“(3) COST-SHARING.—Each medicare drug ben-

efit plan with a contract under this section must

oS 2357
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provide to individuals enrolled under this section
with respect to the drugs deseribed in paragraph
(1), cost-sharing requirements that are the same as
the cost-sharing requirements for covered outpatient
drug under section 1834, except that the deductible
for a medicare drug benefit plan shall be reduced by
an amount determined by the Secretary such that
the cost-sharing of the plan is equal to 95 percent
of the actuarial value of the cost sharing require-
ments under section 1834.

“(4)  COST-SHARING  FOR  SUPPLEMENTAL

PLANS.

A supplemental plan may not have cost-
sharing that applies differential cost-sharing based
on the therapeutic class of drug presceribed or other
cost-sharing structures that the Secretary deter-
mines would be likely to discourage enrollment by in-
dividuals with medical conditions that require exten-
sive use of prescription drugs.

“(5) ACTUARIAL EQUIVALENCE OF STANDARD
PLAN AND SUPPLEMENTAL PLAN.—The premium
charged to an individual enrolled under this section
for a supplemental policy that eliminates or reduces
the cost-sharing requirement imposed on such indi-
vidual and the actuarial value of any remaining cost-

sharing requirement under the plan shall not exceed

oS 2357
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95 percent of the actuarial value of the cost-sharing
requirements under section 1834.
“(e) ENROLLMENT.—

“(1) ENROLLMENT PERIODS.—Each medicare

drug benefit plan with a contract under this section
must have a uniform open enrollment period (which
shall be the period specified by the Secretary under
section 1876(c)(3)(A)(1)), for the enrollment of indi-
viduals under this section, of at least 30 days dura-
tion every year. The plan must also have additional
enrollment periods in accordance with the enrollment
periods required under clauses (ii), (iii), and (iv) of
section 1876(¢)(3)(A).

“(2) TERMINATION.—An individual may only
terminate an individual’s enrollment with a medicare
drug benefit plan during an open enrollment period
described in paragraph (1).

“(3) NONDISCRIMINATION.—The medicare drug
benefit plan must provide assurances to the Sec-
retary that it will not diseriminate against any indi-
vidual because of the individual’s health status, re-
quirements for covered outpatient drugs, claims ex-
perience, medical history, or other factors that are

generally related to the need for covered outpatient
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drugs and that it will notify each individual of such
fact at the time of the individual’s enrollment.

“(4) NOTICE OF RIGHTS, ETC.—Each medicare
drug benefit plan with a contract under this section
shall provide each enrollee, at the time of enrollment
and not less frequently than annually thereafter, an
explanation of the enrollee’s rights under this sec-
tion, including an explanation of—

“(A) the enrollee’s rights to benefits from
the plan,

“(B) the restrictions on payments under
this title for covered outpatient drugs furnished
other than by or through the plan,

“(C) out-of-plan coverage provided by the
plan, and

“(D) appeal rights of enrollees.

“(f) MEMBERSHIP REQUIREMENTS.

“(1) NON-MEDICARE REQUIREMENT.—

“(A) IN GENERAL.

Each entity with a
contract under this section shall provide at that
at least 1/2 of the individuals who are provided
with drug coverage by the entity are individuals
who are not enrolled in a medicare drug benefit

plan under this section.
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“(B) SUSPENSION OF ENROLLMENT.—If
the Secretary determines that a medicare drug
benefit plan with a contract under this section
has failed to comply with the requirements of
this subsection, the Secretary may provide for
the suspension of enrollment of individuals
under this section or of payment to the plan
under this section for individuals newly enrolled
with the plan, after the date the Secretary noti-

fies the plan of such noncompliance.

“(2) 5000 INDIVIDUALS.—Each medicare drug
benefit plan with a contract under this section shall
provide covered outpatient drug coverage to at least
5000 individuals, except that the Secretary may
enter into such a contract with a medicare drug ben-
efit plan that has fewer enrollees if the plan pri-
marily serves members residing outside of urbanized
areas.

“(g) PAYMENT RULES FOR PLANS.

“(1) SUBROGATION RIGHTS.—Notwithstanding
any other provision of law, the medicare drug benefit
plan may, (in the case of the provision of covered
outpatient drugs to an individual enrolled under this

section for a drug for which the member is entitled

to benefits under a workmen’s compensation law or
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plan of the United States or a State, under an auto-
mobile or liability insurance policy or plan, including
a self-insured plan, under no fault msurance, or
under a primary plan (as defined 1n section
1862(b)(2)(A)) charge or authorize the provider of
such services to charge, in accordance with the

charges allowed under such law or policy

“(A) the insurance carrier, employer, or
other entity which under such law, plan, or pol-
icy 18 to pay for the provision of such services,
or

“(B) such enrollee to the extent that the
enrollee has been paid under such law, plan, or
policy for such services.

“(2) PROMPT PAYMENT REQUIREMENT.—

“(A) IN GENERAL.—A contract under this

section shall require the medicare drug benefit
plan to provide prompt payment (consistent
with the provisions of section 1842(c¢)(4)) of
claims submitted for covered outpatient drugs
furnished to individuals pursuant to such con-
tract, if the drugs are not furnished under a
contract between the plan and the provider or

supplier.
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“(B) FAILURE.—In the case of a plan
which the Secretary determines, after notice
and opportunity for a hearing, has failed to
make payments of amounts in compliance with
subparagraph (A), the Secretary may provide
for direct payment of the amounts owed to pro-
viders and suppliers for such covered services
furnished to individuals enrolled under this sec-
tion under the contract. If the Secretary pro-
vides for such direct payments, the Secretary
shall provide for an appropriate reduction in
the amount of payments otherwise made to the
plan under this section to reflect the amount of
the Secretary’s payments (and costs incurred by

the Secretary in making such payments).

“(h) DURATION, TERMINATION, EFFECTIVE DATE,

AND TERMS OF CONTRACT; POWERS AND DUTIES OF

SECRETARY.—

oS 2357

“(1) DURATION AND TERMINATION.—

“(A) IN GENERAL.—Except as provided in
subparagraph (B), each contract under this sec-
tion shall be for a term of at least one year, as
determined by the Secretary, and may be made
automatically renewable from term to t