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To amend the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 to promote the cleanup and reuse of brownfields,
to provide financial assistance for brownfields revitalization, to enhance
State response programs, and for other purposes.

IN THE SENATE OF THE UNITED STATES

FEBRUARY 15, 2001

Mr. Coareg (for himself, Mr. SMiTO of New Hampshire, Mr. REID, Mrs.
BOXER, Mr. WARNER, Mr. BAavucUs, Mr. SPECTER, Mr. GRAHAM, Mr.
CAMPBELL, Mr. LIEBERMAN, Mr. GRASSLEY, Mr. CARPER, Mrs. CLIN-
TON, Mr. COrzINE, Mr. WYDEN, Mr. JEFFORDS, Mr. LEVIN, Ms.
SNOWE, Ms. LANDRIEU, Mr. HELMS, Mr. SARBANES, Mr. SCHUMER, Mr.
SMiTH of Oregon, Mr. CLELAND, Mr. DEWINE, Mr. Lrany, Ms. CoL-
LINS, Mrs. LiNcoLN, Mr. BROWNBACK, Mr. REED, Mr. HARKIN, Mr.
BIDEN, Mr. DORGAN, Mr. DopD, Ms. STABENOW, Mr. SANTORUM, Mr.
Frist, Mr. HUTCHINSON, Mr. BUNNING, Mr. FITZGERALD, Mr. ALLARD,
Mr. DoMENICI, Mr. McCAIN, Mr. DASCHLE, Ms. MIKULSKI, Mrs. MUR-
RAY, Mr. KENNEDY, Mr. SESSIONS, Mr. EDWARDS, Mr. TORRICELLI, Mr.
DurBiN, Mr. KERRY, Mr. ARAKA, Mr. BREAUX, Mr. GREGG, and Mr.
ROCKEFELLER) introduced the following bill; which was read twice and
referred to the Committee on Environment and Public Works

Marcr 12, 2001

Reported by Mr. SMITH of New Hampshire, with an amendment

[Strike out all after the enacting clause and insert the part printed in italic]

A BILL

To amend the Comprehensive Environmental Response, Com-
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pensation, and laability Act of 1980 to promote the
cleanup and reuse of brownfields, to provide financial
assistance for brownfields revitalization, to enhance State
response programs, and for other purposes.
Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

SECTION 1= SHORT TITLEE; TABLE OF CONTENTS:

See: - Short title: table of cortents:
TIPEE H—BROWNFIEEDS EABHATY CEARHICATIONS

Seer 20 Contienons propertiess

Sees 202 Prospeetive prarehasers and windfall Hens:
Sees 203 Innoeent landowners:

petrsattors e Brbthte et of F900 H2 5 9604 1
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histine:
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“Hv) o faethty that 1s the subjeet of &
antlateral admintstrative order; a eourt
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4
issted to or entered into by the parttes; or
a faethty to which a permit has been issued
sees
“9) & facthity that—
tion ander seetion 300460 or 3008ty
“HB to which a eorrective action
permtt or order has been issued or
“b & land disposal antt with respeet
“hH a elostre notiteation under
submitted; and
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“Lih & faetlity that 18 subjeet to the
St o portion of a faedy—

“H at which there has been &
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eible entity at a site meladed 1 elanse G Gv)5
) v vy er ) of subparagraph (B) #
proteet haman health and the etvirontent; and
mehrdes—
“f a stte that s contaminated by &
102 of the Contrelled Substanees Aet 24

23 Fie 1 of the Comprehensive Fnvironmental Response;
25 et set i atrended by addine ot the end the folloves

S 350 RS1S



7
1 <“SEC.128. BROWNFIELDS REVITALIZATION FUNDING.

4 “1 a eeneral purpese unit of loeal eovern-
5 et

6 = fand elearanee anthortty or other oresi-
10 63 a eoverntent entity ereated by a State
11 feetshattres

12 Sy reetonad cottiedd o eronp of coterad pre
13 pose untts of loeal eovernment;

14 5 v redevelopment aeeney that s ehartered
15 ot otherwise sanettoned by a States

16 6 a State; or

17 HH an tndian Fetbes

18 bt BRewsd e SRR CHAR PR RN A
19 AsSSESSMENT GRANT PROGRAM—

21 witstetor shal estabhsh & proetat to—

22 “A) provide egrants to imventory; charae-
23 tertre; assess; and conduet plannine related to
24 brownfield sttes under paragraph (2); and

25 “B) perform targeted site assessments at
26 brovwnfteld sttes:
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wtrator may make & erant to the ehetble entity
1 or more brownfield sttes:
ment earried out with the use of a grant under

Srbjeet to suhsections () wnd felr Hhe President
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BHE ENVPErHS—AR ehetble entity that recerves a

& stte owner; a stte developer; or another per-
86t of
“B) 1 or more grants to an eheible entity

er & grant ander paragraph (HB) or 2B s wwar-
“A) the extent to which a erant will faeth-
to & parks a greemway; undeveloped property;
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YBY the extent to which a erant will meet
the needs of a community that has an mabiity
ment of the area i which & brownfield site is
) the extent to whieh a erant will faeth
term avatabiity of funds frem a revelvine loan
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to reeetve a grant of not to exeeed
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“Gi) a Federal eost-share reeuire-
ment;

SV pespotise eost w1t oo browndield
oF

“b a eost of comphanee with any
Federal law (nehading a Federal faw speet-

spohse actoh: o

S 350 RS1S



© 00O N O 0o B~ W N PP

N N DN DN DD DN P PP PPk PR PP
o A W N P O ©W 00 N O 0o b W N B O

YD)
]

14
“H totttortre of o ottt pe-

Davivsavien

IW(),E niwan | @ ml m ()11

RAMS—A loeal eovernment that recerves a erant

of the erant funds to develop and mmplement a

exposed to 1 or more hazardous substancees
from a brownfield stte: and
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ander elanse (B a regquirement of the Na-
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shall establish & system for rankine erant apphea
A The extent to whieh & erant will st
ettent rewse; of an area tr whieh 1 or more
By The potentiat of the proposed project
or the development plan for an area  whieh +
pletion of the eleanup-
SUCY The extent to which & orant would
vironment:
“D) The extent to which a erant would
tares
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dittonr to a park; a ereenway; undeveloped prop-
SO The extent to which & erant would
meet the needs of a community that has an -
development of the area i which a brownfield
“H The extent to which & erant wil fur-
elearrap and fatare use of a brovwnfteld sites
eRAMS—
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mines that a person that reeerves & erant or loan
a eonditton of the erant; loan; or appheable Federal
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B requaire the person to repay oy fands
a erant ander this seetion may use the erant funds for
a portion of a projeet at a brownfteld site for whieh fund-

entity to pay & matehine share Gvhieh may be 1 the
form of a contribution of laber; material; or serviees)
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The fact that a factlity may not be a brownfield site within
privted to earey ont this section $150:000:000 for each
TITLEE H—BROWNEFIELDS
EIABILITY CEARIFICATIONS

u( } CQNTIGHGH“ }QR OPERIHES

PERATOR.
may be contaminated by a release or threatened
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release of a harardous substanee fromy; resd

a vessel or faethty under paraeraph (I or 25
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=t} the person did ot entises ot

tribuate; or econsent to the release or threat-
ened release:

tentiaty hable; for response eosts at a

15 ereated by a contract for the sale of
“HH the resalt of a reoreaniza-
tton of a busthess entity that was pe-

steps to—
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tenanee of any complete or partiad re-

=it the person—

spotse action at & faethty; and
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with & response aetion:
ander this Aet;
FHHEHE) with respeet to the prop-
ertys and
=tH dhd wot ferow or e pens
cotdd be eontaminated by a release or
threatened release of 1 or more haz

persot

_“(B) IMONSTE PEON- EH il].%bz as a
person desertbed 1 subparagraph (A); & person
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must establish by & preponderance of the evt
tvith of subparagraph () have been met:
substanee from 1 or more sourees that are not
ot the property of a person enters eround water
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=2 BRRRer oF Ev— Witk respeet 0 o pet-
stbseetion—
atrel

“B) erant a person desertbed i para-
SEC. 202. PROSPECTIVE PURCHASERS AND WINDFALL
LIENS.

Fhe tertr hott fide prospeetive prtehasers fents o
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person {or a tenant of a person) that aeqtires own-
lowing by & preponderance of the evideneer

caeility:

ehrses (i) and (v) of paragraph (3518}
fents of this subparagraphs

wse at the time of purechase by o non-
sovernmental or noncommeretad entity; &
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teases and
mental; or natural resouree exposure o
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perser—
cotectton with the respohse action at a

Hoh with & response aeton

YUY REquasts: SEBROBNAS—The person
Lind o sl issted by the Presid

“HH No apHroNn—The person 18
Rot—
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or finanetal relationship (other than a
13 eonveyed or finaneed or by & eon-
oF

addine at the end the folowime:

EHaN—
standing subseetion {aH1); a bona fide prospeetive
beine eonsidered to be an owner or operator of a fa-
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of & response action or natural resouree restoration:
eosts menrred by the United States at & faetity for

the United States is earried ont at the faetity
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A sheH Be b st sort fet te exeeed
time of a sale or other dispesttion of the prop-
speet to a response action at the faetity
other means; or
ol Fespotse costs tettered ot the faethie—
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demonstrate to a eonrt that—
“H en or before the date on
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of the P elds Revitalizat
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“leey the ability of the de-
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entttys a faethity thispection and tie seareh
TITLE IHI—STATE RESPONSE
PROGRAMS
paragraphs B) and {63 of this paragraph:
LB Brerstons: termr “ehetble re-
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determines; on a stte-by—stte basis and
vt} of paragraph (39HB) would be ap-
propriate and will—
“H promoete econonte develop-
preservation of; or addition to a park;
termr ~ehetble re-
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“H eonduets or has eondueted &

anless the President has made a deter-

will be taken; or

posthe o threat to a sele-sotree drmkine

water agtifer or a senstive eeosystem——
g hensive B 'R e sertion-

“(a) T D me Srlwgrlwlwgw
; 't() .

vt t oratt to o State o Tadbtn tethe Hat—
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“h B s response prootan that bes
“HH 18 & party to o thetorandum of

whtaty respotse prograts:

tribe may use a erant under this sub-
tribes
chat trtbe may wse a erant uhder this sub-
seetton 128(e¢) ot
spohse aetons thder & State response
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“2 BrveNes—The elements of a State or

ttes or other mechanisms; and resourees; that
are adeguate to ensure that—

Fon- inchidine
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=4 Mechtistis for approvat of o clent-
the Stater o Frdian tiber of o Heensed site
professtonal to the person condueting a re-
eompletes

propriated to carry ont this sibseetion $30.000.000
for each of fiseat vears 2002 throueh 2006-

subparagraph (B) and subjeet to sabparagraph
which—
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“f there 18 a release or threatened
release of & hazardous substance; polut-
“HH w persot s cotdtettte or s
take a jadietal enforeement action to recover re-
e or after completion of & response action de-
serthed t stbparaeraph Y with respeet to o
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Hiterte wetoss o Shtbe Her testihe
proteet human health or the environment:
eustody; or eontroel of a department; agen-
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health or welare or the environtent:
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or threatened release; or
“hvh the Administa | :
it formstion, that on the carlior of the
date on which cleanup was approved eor
nation or conditions at a faetlity sueh that
ettty present a threat requirime further re-

graph () apply only at sites i States that
make avatable to the publie a record of sttes;
are planned to be addressed under the State
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ehothle resporse stte ot whieh there 5w res
lease or threatened release of a hazardons

nl Al m

stthstanee; pothtant; or contaminant and

the Administrator intends to takes
ot

“Uob} # the State fails to reply to
e motiention on e Admin
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trator makes a determination under

ander that elatse:

& eleanup condueted under a State
elarse ) without waiting for a State reply
termines that 1 or more exeeptions under

elase (i by or v of sabparagraph B
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the President shall submit to Coneress a report
seetton or durine a pertod m which the hmita-
tions of paragraph (Ho were not appheable:
“ modifies or otherwise affeets a
pehttite: to this et bebween o Shate aeetes

of the agreement); or
of the President to enter into or modify an
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aereerent with o Stater ant Frdbat tethes o
85 2000-

th;
6901 et seq);
300F et seqr—

23 spotse; Compensation; and bty Aet of 1980 (42
25 Jenwties
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that—
chtetine o respeonse action at the ehetble re-

agreement to perform a response action de-
eapable of condueting a response action that
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52
President determines that the State or other party
pletine a response aetton at the ehetble response

tHotss and
44(@) ” " 3]3]5]“{3]3]2'].it8 fﬂfft@]ﬁ'ﬁi, as dfft(f]’
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to defer; or eleet to diseontinte a deferral of; a hst-
trtttse Hhe Shtber os ob oseHer oF opetttor of o
to the faethty; 15 a potentially responsible party:
tingeney Plan for issuance of a health adsisery
hkave been met; or
et
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TrrLE—This Act may be cited as the
“Brownfields Revitalization and Environmental Restora-
tion Act of 2001,

(b) TABLE OF CONTENTS.—The table of contents of this

Act 1s as follows:
Sec. 1. Short title; table of contents.

TITLE I—BROWNFIELDS REVITALIZATION FUNDING
Sec. 101. Brownfields revitalization funding.

TITLE II—BROWNFIELDS LIABILITY CLARIFICATIONS
Sec. 201. Contiguous properties.

2
Sec. 202. Prospective purchasers and windfall liens.
Sec. 203. Innocent landowners.
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TITLE III—STATE RESPONSE PROGRAMS

Sec. 301. State response programs.
Sec. 302. Additions to National Priovities List.

TITLE I—BROWNFIELDS
REVITALIZATION FUNDING

SEC. 101. BROWNFIELDS REVITALIZATION FUNDING.

(a) DEFINITION OF BROWNFIELD SITE.—Section 101
of the Comprehensive Environmental Response, Compensa-
tion, and Liability Act of 1980 (42 U.S.C. 9601) is amend-
ed by adding at the end the following:

“(39) BROWNFIELD SITE.—

“(A) IN GENERAL.—The term ‘brownfield
site’ means real property, the expansion, redevel-
opment, or reuse of which may be complicated by
the presence or potential presence of a hazardous
substance, pollutant, or contaminant.

“(B) ExcLUSIONS.—The term ‘brownfield
site’ does not include—

“(1) a facility that 1s the subject of a
planned or ongoing removal action under
this title;

“(11) a facility that vs listed on the Na-
tronal Priorities Liast or is proposed for list-
mg;

“(111) a facility that 1s the subject of a

unilateral administrative order, a court

S 350 RS1S
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order, an administrative order on consent
or judicial consent decree that has been
wssued to or entered into by the parties
under this Act;

“iv) a facility that is the subject of a
unilateral administrative order, a court
order, an administrative order on consent
or judicial consent decree that has been
wssued to or entered into by the parties, or
a facility to which a permat has been issued
by the United States or an authorized State
under the Solid Waste Disposal Act (42
U.S.C. 6901 et seq.), the Federal Water Pol-
lution Control Act (33 U.S.C. 1321), the
Toxic Substances Control Act (15 U.S.C.
2601 et seq.), or the Safe Drinking Water
Act (42 U.S.C. 300f et seq.);

“() a facility that—

“(I) 1s subject to corrective action
under section 3004(u) or 3008(h) of the
Solid Waste Disposal Act (42 U.S.C.
6924 (u), 6928(h)); and

“(II) to which a corrective action

permait or order has been issued or
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modified to require the implementation

of corrective measures;

“(vi) a land disposal unit with respect
to which—

“(I) a closure notification under
subtitle C of the Solid Waste Disposal
Act (42 U.S.C. 6921 et seq.) has been
submatted; and

“(II) closure requirements have
been specified i a closure plan or per-
mait;

“(vin) a facility that 1s subject to the

Jurisdiction, custody, or control of a depart-

ment, agency, or instrumentality of the
Unated States, except for land held in trust
by the Unated States for an Indian tribe;
“(vitr) a portion of a facility—
“(I) at which there has been a re-
lease of polychlorinated biphenyls; and
“(II) that 1s subject to remedi-
ation under the Toxic Substances Con-
trol Act (15 U.S.C. 2601 et seq.); or
“Oix) a portion of a facility, for which
portion, assistance for response activity has

been obtained under subtitle I of the Solid



© 00O N O 0o B~ W N PP

N N DN DN NDDN P PP P PP PP E R
o A WO N P O ©W 00 N O O b W N B+~ O

5%
Waste Disposal Act (42 U.S.C. 6991 et seq.)

from the Leaking Underground Storage

Tank Trust Fund established wunder section

9508 of the Internal Revenue Code of 1986.

“(C") SITE-BY-SITE DETERMINATIONS.—Not-
withstanding subparagraph (B) and on a site-
by-site basis, the President may authorize finan-
cial assistance under section 128 to an eligible
entity at a site included n clause (1), (), (v),
(vi), (viir), or (ix) of subparagraph (B) if the
President finds that financial assistance unll
protect hwman health and the environment, and
either promote economic development or enable
the creation of, preservation of, or addition to
parks, greemways, undeveloped property, other
recreational property, or other property used for
nonprofit purposes.

“(D) ADDITIONAL AREAS.—For the pur-
poses of section 128, the term ‘brownfield site’ in-
cludes a site that—

“(1) meets the definition of ‘brownfield

site’ under subparagraphs (A) through (C);

and

“tr)(I) s contaminated by a con-

trolled substance (as defined in section 102

S 350 RS1S
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of the Controlled Substances Act (21 U.S.C.

802)); or
“(II) 1is mine-scarred land.”.
(b) BROWNFIELDS REVITALIZATION FUNDING.—Title
I of the Comprehensive Environmental Response, Com-
pensation, and Liability Act of 1980 (42 U.S.C. 9601 et
seq.) 1s amended by adding at the end the following:
“SEC. 128. BROWNFIELDS REVITALIZATION FUNDING.
“(a) DEFINITION OF KLIGIBLE ENTITY.—In this sec-
tion, the term ‘eligible entity’ means—
“(1) a general purpose unit of local government;
“(2) a land clearance authority or other quasi-
governmental entity that operates under the super-
vision and control of or as an agent of a general pur-
pose unit of local government;
“(3) a government entity created by a State leg-
islature;
“(4) a regional council or group of general pur-
pose units of local government;
“(5) a redevelopment agency that is chartered or
otherwise sanctioned by a State;
“(6) a State; or
“(7) an Indian Tribe.
“(b) BROWNFIELD SITE CHARACTERIZATION AND AS-

SESSMENT GRANT PROGRAM.—
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“(1) ESTABLISHMENT OF PROGRAM.—The Ad-
manastrator shall establish a program to—

“(A) provide grants to inventory, charac-
terize, assess, and conduct planning related to
brownfield sites under paragraph (2); and

“(B) perform targeted site assessments at
brownfield sites.

“(2) ASSISTANCE FOR SITE CHARACTERIZATION
AND ASSESSMENT.—

“(A) IN GENERAL.—On approval of an ap-
plication made by an eligible entity, the Admin-
istrator may make a grant to the eligible entity
to be used for programs to inventory, charac-
terize, assess, and conduct planning related to 1
or more brownfield sites.

“(B) SITE CHARACTERIZATION AND ASSESS-
MENT.—A site characterization and assessment
carried out with the use of a grant under sub-
paragraph (A) shall be performed in accordance
with section 101(35)(B).

“(c) GRANTS AND LOANS FOR BROWNFIELD REMEDI-
ATION.—

“(1) GRANTS PROVIDED BY THE PRESIDENT.—

Subject to subsections (d) and (e), the President shall

establish a program to provide grants to—

S 350 RS1S



© 00O N O 0o B~ W N PP

N N DN DN DD P PP PPk PR PP
aa o WO N P O ©W 00 N O O b W N B O

60

“(A) eligible entities, to be used for capital-
wzation of revolving loan funds; and

“(B) eligible entities or nonprofit organiza-
tions, where warranted, as determined by the
President based on considerations under para-
graph (3), to be used directly for remediation of
1 or more brownfield sites owned by the entity
or organization that receives the grant and in
amounts not to exceed $200,000 for each site to
be remediated.

“(2) LOANS AND GRANTS PROVIDED BY ELIGIBLE

ENTITIES.—An eligible entity that receives a grant
under paragraph (1)(A) shall use the grant funds to
provide assistance for the remediation of brownfield

sites in the form of—

“(4) 1 or more loans to an eligible entity,
a site owner, a site developer, or another person;
or

“(B) 1 or more grants to an eligible entity
or other nonprofit organization, where war-
ranted, as determined by the eligible entity that
18 providing the assistance, based on consider-
ations under paragraph (3), to remediate sites
owned by the eligible entity or nonprofit organi-

zation that recewves the grant.
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“(3) CONSIDERATIONS.—In determining whether
a grant under paragraph (1)(B) or (2)(B) is war-
ranted, the President or the eligible entity, as the case

may be, shall take into consideration—
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“(A) the extent to which a grant will facili-
tate the creation of, preservation of, or addition
to a park, a greenway, undeveloped property,
recreational property, or other property used for
nonprofit purposes;

“(B) the extent to which a grant unll meet
the needs of a community that has an inability
to draw on other sources of funding for environ-
mental remediation and subsequent redevelop-
ment of the area in which a brownfield site is lo-
cated because of the small population or low in-
come of the community;

“(C) the extent to which a grant will facili-
tate the use or reuse of existing infrastructure;

“(D) the benefit of promoting the long-term
avarlability of funds from a revolving loan fund
Jor brownfield remediation; and

“(E) such other similar factors as the Ad-
manistrator considers appropriate to consider for

the purposes of this section.
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“(4) TRANSITION.—Revolving loan funds that
have been established before the date of enactment of
this section may be used in accordance with this sub-
section.
“(d) GENERAL PROVISIONS.—

“(1) MAXIMUM GRANT AMOUNT.—

“(A) BROWNFIELD SITE CHARACTERIZATION

AND ASSESSMENT.—

“(1) IN GENERAL.—A grant under sub-
section (b)—

“(I) may be awarded to an eligi-
ble entity on a community-wide or
site-by-site basis; and

“(11) shall not exceed, for any in-
dwvidual brownfield site covered by the
grant, $200,000.

“tin)  WarvEr—The  Administrator
may waive the $200,000 limitation under
clause (v)(II) to permit the brownfield site
to recetve a grant of not to exceed $350,000,
based on the anticipated level of contamina-
tion, size, or status of ownership of the site.

“(B) BROWNFIELD REMEDIATION.

“(1) GRANT AMOUNT.—A grant under

subsection (c)(1)(A) may be awarded to an
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eligible entity on a community-wide or site-
by-site basis, not to exceed $1,000,000 per
eligible entity.
“(1n) ADDITIONAL GRANT AMOUNT.—
The Admanistrator may make an additional
grant to an eligible entity described in
clause (1) for any year after the year for
whach the initial grant is made, taking into
consideration—

“(I) the number of sites and num-
ber of communities that are addressed
by the revolving loan fund;

“(II) the demand for funding by
eligible entities that have not pre-
viously receiwved a grant under this sec-
tion;

“(II1) the demonstrated ability of
the eligible entity to use the revolving
loan fund to enhance remediation and
provide funds on a continuing basis;
and

“(IV) such other similar factors as
the Administrator considers appro-

priate to carry out this section.

“(2) PROHIBITION.—
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“(A) IN GENERAL.—No part of a grant or
loan under this section may be used for the pay-
ment of—

“(1) a penalty or fine;

“(in) a Federal cost-share requirement;

“(ir) an administrative cost;

“(w) a response cost at a brownfield
site for which the recipient of the grant or
loan 1s potentially liable under section 107;
or

“(v) a cost of compliance with any
Federal law (including a Federal law speci-
fied n section 101(39)(B)), excluding the
cost of compliance with laws applicable to
the cleanup.

“(B) EXCLUSIONS.—For the purposes of
subparagraph (A)(vi1), the term ‘administrative
cost” does not include the cost of—

“(1) vestigation and identification of
the extent of contamination;

“(1n) design and performance of a re-
sponse action; or

“(111) monitoring of a natural resource.

“(3) ASSISTANCE FOR DEVELOPMENT OF LOCAL

GOVERNMENT SITE REMEDIATION PROGRAMS.—A
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local government that receives a grant under this sec-
tion may use not to exceed 10 percent of the grant
Junds to develop and implement a brownfields pro-
gram that may mnmclude—
“(A) monatoring the health of populations
exposed to 1 or more hazardous substances from
a brownfield site; and
“(B) monitoring and enforcement of any in-
stitutional control used to prevent human expo-
sure to any hazardous substance from «a
brownfield site.
“(e) GRANT APPLICATIONS.—
“(1) SUBMISSION.—
“(A) IN GENERAL.—
“(1) APPLICATION.—An eligible entity
may submait to the Admanistrator, through a
regional office of the Environmental Protec-
tion Agency and in such form as the Ad-
mimistrator may require, an application for
a grant under this section for 1 or more
brownfield sites (including information on
the criteria used by the Admanistrator to
rank applications under paragraph (3), to

the extent that the information is available).
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“(i) NOP REQUIREMENTS.—The Ad-
ministrator may include wn any require-
ment for submassion of an application
under clause (1) a requirement of the Na-
tional Contingency Plan only to the extent
that the requirement 1s relevant and appro-
priate to the program under this section.

“(B) COORDINATION.—The Admanistrator
shall coordinate with other Federal agencies to
assist wan making eligible entities aware of other
available Federal resources.

“(C) GUIDANCE.—The Admainistrator shall
publish guidance to assist eligible entities in ap-
plying for grants under this section.

“(2) APPrROVAL.—The Adminastrator shall—

“(A) at least annually, complete a review of
applications for grants that are recevved from el-
1gible entities under this section; and

“(B) award grants under this section to eli-
gible entities that the Administrator determines
have the highest rankings under the ranking cri-
teria established under paragraph (3).

“(3) RANKING CRITERIA.—The Administrator

shall establish a system for ranking grant applica-
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tions received under this subsection that imcludes the

Jollowing eriteria:
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“(A) The extent to which a grant will stim-
ulate the availability of other funds for environ-
mental assessment or remediation, and subse-
quent reuse, of an area in which 1 or more
brownfield sites are located.

“(B) The potential of the proposed project
or the development plan for an area in which 1
or more brownfield sites are located to stimulate
economic development of the area on completion
of the cleanup.

“(C) The extent to which a grant would ad-
dress or facilitate the identification and reduc-
tion of threats to human health and the environ-
ment.

“(D) The extent to which a grant would fa-
cilitate the use or reuse of existing infrastruc-
ture.

“(E) The extent to which a grant would fa-
cilitate the creation of, preservation of, or addi-
tion to a park, a greenway, undeveloped prop-
erty, recreational property, or other property

used for nonprofit purposes.
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“(F) The extent to which a grant would

meet the needs of a community that has an in-
ability to draw on other sources of funding for
environmental remediation and subsequent rede-
velopment of the area in which a brownfield site
18 located because of the small population or low
mcome of the community.

“(G) The extent to which the applicant 1s
eligible for funding from other sources.

“(H) The extent to which a grant will fur-
ther the fawr distribution of funding between
urban and nonurban areas.

“(I) The extent to which the grant provides

Jor anvolvement of the local community in the

process of making decisions relating to cleanup
and future use of a brownfield site.

IMPLEMENTATION OF BROWNFIELDS PRO-

“(1) ESTABLISHMENT OF PROGRAM.—The Ad-

strator may provide, or fund eligible entities or

nonprofit organizations to provide, training, research,

technical assistance to indwiduals and organiza-

tions, as appropriate, to facilitate the inventory of

“(f
GRAMS.—
mini.
and
brow
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brownfield sites, community nvolvement, or site
preparation.

“(2) FUNDING RESTRICTIONS.—The total Federal
Junds to be expended by the Administrator under this
subsection shall not exceed 15 percent of the total
amount appropriated to carry out this section in any
fiscal year.

“(g) AUDITS.—

“(1) IN GENERAL.—The Inspector General of the
Environmental Protection Agency shall conduct such
reviews or audits of grants and loans under this sec-
tion as the Inspector General considers necessary to
carry out this section.

“(2) PROCEDURE.—An audit under this para-
graph shall be conducted in accordance with the au-
diting procedures of the General Accounting Office,
mcluding chapter 75 of title 31, United States Code.

“(3) VIOLATIONS.—If the Administrator deter-
mines that a person that recewves a grant or loan
under this section has violated or is in violation of
a condition of the grant, loan, or applicable Federal
law, the Administrator may—

“(A) termanate the grant or loan;
“(B) require the person to repay any funds

received; and
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“(C) seek any other legal remedies available
to the Administrator.

“(h) LEVERAGING.—An eligible entity that receives a

4 grant under this section may use the grant funds for a por-

5
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tion of a project at a brownfield site for which funding is
recewved from other sources if the grant funds are used only

for the purposes described in subsection (b) or (c).

“(1) AGREEMENTS.—FEach grant or loan made under

this section shall—

“(1) include a requirement of the National Con-
tingency Plan only to the extent that the requirement
18 relevant and appropriate to the program under this
section, as determined by the Administrator; and

“(2) be subject to an agreement that—

“(A) requires the recipient to—

“(1) comply with all applicable Federal
and State laws; and

“(in) ensure that the cleanup protects
human health and the environment;

“(B) requires that the recipient use the
grant or loan exclusively for purposes specified
wm subsection (b) or (¢), as applicable;

“(C) in the case of an application by an eli-
gible entity under subsection (¢)(1), requires the

eligible entity to pay a matching share (which
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may be wn the form of a contribution of labor,
material, or services) of at least 20 percent, from
non-Federal sources of funding, unless the Ad-
manastrator determanes that the matching share
would place an undue hardship on the eligible
entity; and

“(D) contains such other terms and condi-
tions as the Administrator determines to be nec-
essary to carry out this section.

“(j)) FaciLiry OTHER THAN BROWNFIELD SITE.—The

Jact that a facility may not be a brownfield site within the

meaning of section 101(39)(A) has no effect on the eligi-
Dility of the facility for assistance under any other provi-
sion of Federal law.

“(k) FUNDING.—There 1is authorized to be appro-

priated to carry out this section $150,000,000 for each of

fiscal years 2002 through 2006.”.

TITLE IT—BROWNFIELDS
LIABILITY CLARIFICATIONS

SEC. 201. CONTIGUOUS PROPERTIES.

Section 107 of the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of 1980 (42 U.S.C.
9607) 1is amended by adding at the end the following:

“(o) CONTIGUOUS PROPERTIES.—
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“(1) NOoT CONSIDERED TO BE AN OWNER OR OP-
ERATOR.—

“(A) IN GENERAL.—A person that owns
real property that is contiguous to or otheruise
similarly situated with respect to, and that is or
may be contaminated by a release or threatened
release of a hazardous substance from, real prop-
erty that 1s not owned by that person shall not
be considered to be an owner or operator of a
vessel or facility under paragraph (1) or (2) of
subsection (a) solely by reason of the contamina-
tion 1f—

“(1) the person did not cause, con-
tribute, or consent to the release or threat-
ened release;

“(11) the person 1s not—

“(I) potentially liable, or affili-
ated with any other person that is po-

tentially liable, for response costs at a

Jacility through any direct or indirect

Jamilial relationship or any contrac-

tual, corporate, or financial relation-

ship (other than a contractual, cor-

porate, or financial relationship that is
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created by a contract for the sale of
goods or services); or

“(II) the result of a reorganiza-
tion of a business entity that was po-
tentially liable;

“(11) the person takes reasonable steps
to—

“(1) stop any continuing release;

“(II) prevent any threatened fu-
ture release; and

“(I1I) prevent or limit human,
environmental, or natural resource ex-
posure to any hazardous substance re-
leased on or from property owned by
that person;

“(iw) the person provides full coopera-
tion, assistance, and access to persons that
are authorized to conduct response actions
or natural resource restoration at the vessel
or facility from which there has been a re-
lease or threatened release (including the co-
operation and access necessary for the in-
stallation, integrity, operation, and mainte-

nance of any complete or partial response
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action or natwral resource restoration at the
vessel or facility);

“(v) the person—

“(I) is wn compliance with any
land use restrictions established or re-
lied on i conmection with the response
action at the facility; and

“(11) does not impede the effective-
ness or antegrity of any institutional
control employed in connection with a
response action;

“(vi) the person is in compliance with
any request for information or administra-
tive subpoena issued by the President under
this Act;

“(vir) the person provides all legally
required notices with respect to the dis-
covery or release of any hazardous sub-
stances at the facility; and

“(viie) at the time at which the person
acquired the property, the person—

“(1) conducted all appropriate in-
quiry within the meaning of section
101(35)(B) with respect to the prop-

erty; and
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“(I1) did not know or have reason
to know that the property was or could
be contaminated by a release or threat-
ened release of 1 or more hazardous
substances from other real property not
owned or operated by the person.

“(B) DEMONSTRATION.—To qualify as a
person described in subparagraph (A), a person
must establish by a preponderance of the evi-
dence that the conditions in clauses (i) through
(vir) of subparagraph (A) have been met.

“(C) BONA FIDE PROSPECTIVE PUR-
CHASER.—Any person that does not qualify as a
person described in this paragraph because the
person had, or had reason to have, knowledge
specified in subparagraph (A)(viw) at the time
of acquisition of the real property may qualify
as a bona fide prospective purchaser under sec-
tion 101(40) if the person is otherwise described
wn that section.

“(D) GROUND WATER.—With respect to a
hazardous substance from 1 or more sources that
are not on the property of a person that is a con-
tiguous property owner that enters ground water

beneath the property of the person solely as a re-
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1 sult of subsurface migration mn an aquifer, sub-
2 paragraph (A)(iir) shall not require the person
3 to conduct ground water investigations or to in-
4 stall ground water remediation systems, except
5 m accordance with the policy of the Environ-
6 mental Protection Agency concerning owners of
7 property  contarning  contaminated — aquifers,
8 dated May 24, 1995.

9 “(2) EFFECT OF LAW.—With respect to a person
10 described wn  this  subsection, nothing n  this
11 subsection—

12 “(A) limats any defense to liability that
13 may be available to the person under any other
14 provision of law; or

15 “(B) 1mposes liability on the person that is
16 not otherwise imposed by subsection (a).

17 “(3) ASSURANCES.—The Admanistrator may—
18 “(A) issue an assurance that no enforcement
19 action under this Act will be initiated against a
20 person described in paragraph (1); and

21 “(B) grant a person described in paragraph
22 (1) protection against a cost recovery or con-
23 tribution action under section 113(f).”.
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SEC. 202. PROSPECTIVE PURCHASERS AND WINDFALL

LIENS.

(a) DEFINITION OF BONA FIDE PROSPECTIVE PUR-
CHASER.—Section 101 of the Comprehensive Environ-
mental Response, Compensation, and Liability Act of 1980
(42 U.S.C. 9601) (as amended by section 101(a)) is amend-
ed by adding at the end the following:

“(40) BONA FIDE PROSPECTIVE PURCHASER.—

The term ‘bona fide prospective purchaser’ means a

person (or a tenant of a person) that acquires owner-

ship of a facility after the date of enactment of this
paragraph and that establishes each of the following

by a preponderance of the evidence:

“(A) DISPOSAL PRIOR TO ACQUISITION.
All disposal of hazardous substances at the facil-
1ty occurred before the person acquired the facil-
ty.

“(B) INQUIRIES.—

“(t) IN GENERAL.—The person made
all appropriate inquiries into the previous
ownership and uses of the facility in ac-
cordance with generally accepted good com-
mercial and customary standards and prac-
tices wn accordance with clauses (1) and

(111).
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“(1t) STANDARDS AND PRACTICES.—
The standards and practices referred to in
clauses (1) and (w) of paragraph (35)(B)
shall be considered to satisfy the require-
ments of this subparagraph.

“(i11) RESIDENTIAL USE.—In the case
of property in residential or other similar
use at the time of purchase by a nongovern-
mental or noncommercial entity, a facility
mspection and title search that reveal no
basis for further investigation shall be con-
sidered to satisfy the requirements of this
subparagraph.

“(C) Norices.—The person provides all le-

gally required notices with respect to the dis-

covery or release of any hazardous substances at

the facility.

“(D) CARE.—The person exercises appro-

priate care with respect to hazardous substances

Jound at the facility by taking reasonable steps

to—

S 350 RS1S
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“(111) prevent or limit human, environ-
mental, or natural resource exposure to any
previously released hazardous substance.
“(E) COOPERATION, ASSISTANCE, AND AC-
CESS.—The person provides full cooperation, as-
sistance, and access to persons that are author-
1zed to conduct response actions or natural re-
source restoration at a vessel or facility (includ-
g the cooperation and access necessary for the
wmstallation, integrity, operation, and mainte-
nance of any complete or partial response ac-
tions or natural resource restoration at the vessel
or facility).

“(F) INSTITUTIONAL JONTROL.—The
person—

“(1) 1s in compliance with any land
use restrictions established or rvelied on in
connection with the response action at «a
vessel or facility; and

“(1n) does not 1mpede the effectiveness
or integrity of any institutional control em-
ployed at the vessel or facility in connection
with a response action.

“(G)) REQUESTS; SUBPOENAS.—The person

complies with any request for information or ad-
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ministrative subpoena issued by the President

under this Act.

“CtH) NO AFFILIATION.—The person 1is
not—

“(1) potentially liable, or affiliated
with any other person that is potentially
liable, for response costs at a facility
through—

“(I) any direct or indurect famal-
wal relationship; or
“(I1) any contractual, corporate,

or financial relationship (other than a

contractual, corporate, or financial re-

lationship that s created by the in-
struments by which title to the facility

18 conveyed or financed or by a con-

tract for the sale of goods or services);

or

“(11) the result of a reorganization of a
business entity that was potentially liable.”.

PROSPECTIVE PURCHASER AND  WINDFALL

22 LIEN—Section 107 of the Comprehensive Environmental

23 Response, Compensation, and Liability Act of 1980 (42

24 U.S.C. 9607) (as amended by section 201) is amended by

25 adding at the end the following:

S 350 RS1S



© 00O N O 0o B~ W N PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

81

“(p) PROSPECTIVE PURCHASER AND WINDFALL

LIEN.—

“(1)  LIMITATION  ON  LIABILITY.—Notwith-
standing subsection (a)(1), a bona fide prospective
purchaser whose potential lLiability for a release or
threatened release s based solely on the purchaser’s
being considered to be an owner or operator of a facil-
1ty shall not be liable as long as the bona fide pro-
spective purchaser does not impede the performance of
a response action or natural resource restoration.

“(2) LIEN—If there are unrecovered response
costs incurred by the United States at a facility for
which an owner of the facility is not liable by reason
of paragraph (1), and if each of the conditions de-
seribed in paragraph (3) is met, the Unaited States
shall have a lien on the facility, or may by agreement
with the owner, obtain from the owner a lien on any
other property or other assurance of payment satisfac-
tory to the Administrator, for the unrecovered re-
sponse costs.

“(3) CONDITIONS.—The conditions referred to in
paragraph (2) are the following:

“(A) RESPONSE ACTION.—A response action

Jor which there are wunrecovered costs of the

Unated States is carried out at the facility.
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“(B) FAIR MARKET VALUE.—The response
action increases the fair market value of the fa-
cility above the fair market value of the facility
that existed before the response action was 1niti-
ated.

“(4) AMOUNT; DURATION.—A lien under para-

graph (2)—

“(A) shall be in an amount not to exceed
the increase i fair market value of the property
attributable to the response action at the time of
a sale or other disposition of the property;

“(B) shall arise at the time at which costs
are first incurred by the United States with re-
spect to a response action at the facility;

“(C) shall be subject to the requirements of
subsection (1)(3); and

“(D) shall continue until the earlier of—

“(1) satisfaction of the lien by sale or
other means; or

“(11) motwithstanding any statute of
limitations under section 113, recovery of

all response costs incurred at the facility.”.
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1 SEC. 203. INNOCENT LANDOWNERS.

2 Section 101(35) of the Comprehensive Environmental
3 Response, Compensation, and Liability Act of 1980 (42
4 U.S.C. 9601(35)) 1s amended—

5 (1) in subparagraph (A)—

6 (A) in the first sentence, in the matter pre-

7 ceding clause (i), by striking “deeds or” and in-

8 serting “deeds, easements, leases, or”’; and

9 (B) in the second sentence—
10 (1) by striking “he” and inserting “the
11 defendant”; and
12 (i11) by striking the period at the end
13 and inserting “, provides full cooperation,
14 assistance, and facility access to the persons
15 that are authorized to conduct response ac-
16 tions at the facility (including the coopera-
17 tion and access necessary for the installa-
18 tion, antegrity, operation, and maintenance
19 of any complete or partial response action
20 at the facility), is in compliance with any
21 land use restrictions established or relied on
22 m conmection with the response action at a
23 Jacility, and does not impede the effective-
24 ness or integrity of any institutional control
25 employed at the facility in connection with
26 a response action.”; and
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(2) by striking subparagraph (B) and inserting

the following:

S 350 RS1S

“(B) REASON TO ENOW.—

“(1) ALL APPROPRIATE INQUIRIES.—
To establish that the defendant had no rea-
son to know of the matter described in sub-
paragraph (A)(v), the defendant must dem-
onstrate to a court that—

“(I) on or before the date on
which the defendant acquired the facil-
ity, the defendant carried out all ap-
propriate inquairies, as provided in
clauses (1) and (iv), into the previous
ownership and uses of the facility in
accordance with generally accepted
good commercial and customary stand-
ards and practices; and

“(II) the defendant took reason-
able steps to—

“laa) stop any continuing
release;
“(bb) prevent any threatened

Juture release; and

“(cc) prevent or lLimait any

human, environmental, or natural
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resource exposure to any pre-

viously released hazardous sub-

stance.

“(1t) STANDARDS AND PRACTICES.—
Not later than 2 years after the date of en-
actment of the Brownfields Revitalization
and  Environmental Restoration Act of
2001, the Administrator shall by regulation
establish standards and practices for the
purpose of satisfying the requirement to
carry out all appropriate inquiries under
clause (1).

“(1n1)  CRITERIA.—In  promulgating
requlations that establish the standards and
practices referred to in clause (1), the Ad-
mainistrator shall include each of the fol-
lowing:

“(I) The results of an inquiry by
an environmental professional.

“(II) Interviews with past and
present owners, operators, and occu-
pants of the facility for the purpose of
gathering information regarding the
potential for contamination at the fa-

cility.
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“(I1I)  Reviews of  historical
sources, such as chain of title docu-
ments, aerial photographs, building de-
partment  records, and land use
records, to determine previous uses and
occupancies of the real property since
the property was first developed.

“(IV) Searches for recorded envi-
ronmental cleanup liens against the fa-
cility that are filed under Federal,
State, or local law.

“(V) Reviews of Federal, State,
and local government records, waste
disposal records, underground storage
tank records, and hazardous waste
handling, generation, treatment, dis-
posal, and spill records, concerning
contamination at or near the facility.

“(VI) Visual inspections of the fa-
cility and of adjoining properties.

“(VII) Specialized Fknowledge or
experience on the part of the defendant.

“(VIII) The relationship of the

purchase price to the value of the prop-



© 00O N O 0o B~ W N PP

N NN NN R P R R R R RR R e
5E W N B O © 0 N O O A W N R O

S 350 RS1S

87
erty, 1f the property was not contami-
nated.

“(1X) Commonly known or rea-
sonably  ascertainable — information
about the property.

“(X) The degree of obviousness of
the presence or likely presence of con-
tamanation at the property, and the
ability to detect the contamination by
appropriate imvestigation.

“(iv) INTERIM STANDARDS AND PRAC-

TICES.—

“(1) PROPERTY PURCIHASED BE-
FORE MAY 31, 1997.—With respect to
property purchased before May 31,
1997, i making a determination with
respect to a defendant described of
clause (1), a court shall take into
account—

“laa) any specialized knowl-
edge or experience on the part of
the defendant;

“(bb) the relationship of the

purchase price to the value of the
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property, if the property was not
contaminated;

“lcc) commonly known or
reasonably ascertainable informa-
tion about the property;

“(dd) the obviousness of the
presence or likely presence of con-
tamination at the property; and

“lee) the ability of the de-
Jendant to detect the contamina-
tion by appropriate inspection.
“(I1) PROPERTY PURCHASED ON

OR AFTER MAY 31, 1997.—With respect
to property purchased on or after May
31, 1997, and until the Administrator
promulgates the regulations described
m clause (11), the procedures of the
American Society for Testing and Ma-
terials, including the document known
as  ‘Standard K1527-97",  entitled
‘Standard Practice for Environmental
Site  Assessment: Phase 1  Environ-
mental Site Assessment Process’, shall

satisfy the requirements in clause (7).
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“(v) SITE INSPECTION AND TITLE
SEARCH.—In the case of property for resi-
dential use or other similar use purchased

by a nongovernmental or noncommercial

that reveal no basis for further investigation
shall be considered to satisfy the require-

1

2

3

4

5 entity, a facility inspection and title search
6

7

8 ments of this subparagraph.”.

9

TITLE III—STATE RESPONSE
10 PROGRAMS

11 SEC. 301. STATE RESPONSE PROGRAMS.

12 (a) DEFINITIONS.—Section 101 of the Comprehensive
13 Environmental Response, Compensation, and Liability Act
14 of 1980 (42 U.S.C. 9601) (as amended by section 202) is

15 amended by adding at the end the following:

16 “(41) ELIGIBLE RESPONSE SITE.—

17 “(A) IN GENERAL.—The term ‘eligible re-
18 sponse site’ means a site that meets the defini-
19 tion of a brownfield site in subparagraphs (A)
20 and (B) of paragraph (39), as modified by sub-
21 paragraphs (B) and (C) of this paragraph.

22 “(B) INCLUSIONS.—The term ‘eligible re-
23 sponse site’ includes—

24 “(1) notwithstanding paragraph
25 (39)(B)(ix), a portion of a facility, for

S 350 RS1S
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which portion assistance for response activ-
ity has been obtained under subtitle I of the
Solid Waste Disposal Act (42 U.S.C. 6991
et seq.) from the Leaking Underground
Storage Tank Trust Fund established under
section 9508 of the Internal Revenue Code
of 1986; or

“(1n) a site for which, notwithstanding
the exclusions provided in subparagraph (C)
or paragraph (39)(B), the President deter-
mines, on a site-by-site basis and after con-
sultation with the State, that limitations on

enforcement under section 129 at sites speci-

fied wn clause (w), (v), (vi) or (viw) of

paragraph (39)(B) would be appropriate
and will—
“(1) protect human health and the
environment; and
“(II) promote economic develop-
ment or facilitate the creation of, pres-
ervation of, or addition to a park, a
greenway, undeveloped property, rec-
reational property, or other property

used for nonprofit purposes.
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1 “(C) ExcLUSIONS.—The term ‘eligible re-
2 sponse site’ does not include—

3 “(0) a facility  for which  the
4 President—

5 “(I) conducts or has conducted a
6 preliminary assessment or sile inspec-
7 tion; and

8 “(I1) after consultation with the
9 State, determines or has determined
10 that the site obtains a preliminary
11 score sufficient for possible listing on
12 the National Priorities Laist, or that the
13 site otheruise qualifies for listing on
14 the National Priorities List;
15 unless the President has made a determina-
16 tion that no further Federal action will be
17 taken; or
18 “(11) facilities that the President deter-
19 manes warrant particular consideration as
20 wdentified by regulation, such as sites posing
21 a threat to a sole-source drinking water aq-
22 wifer or a sensitive ecosystem.”.
23 (b) STATE RESPONSE PROGRAMS.—Title I of the Com-

24 prehensive Environmental Response, Compensation, and

25 Liability Act of 1980 (42 U.S.C. 9601 et seq.) (as amended

S 350 RS1S
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1 by section 101(b)) is amended by adding at the end the fol-

2
3
4

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23

lowing:

“SEC. 129. STATE RESPONSE PROGRAMS.

“(a) ASSISTANCE TO STATES.—

“(1) IN GENERAL.—

“(A) STATES.—The Administrator may

award a grant to a State or Indian tribe that—

S 350 RS1S

“(1) has a response program that in-
cludes each of the elements, or is taking rea-
sonable steps to include each of the elements,
listed in paragraph (2); or

“(1n) 1s a party to a memorandum of
agreement with the Admanistrator for wvol-
untary response programs.

“(B) USE OF GRANTS BY STATES.—

“(1) IN GENERAL.—A State or Indian
tribe may use a grant under this subsection
to establish or enhance the response pro-
gram of the State or Indian tribe.

“(in) ADDITIONAL USES.—In addition
to the uses under clause (i), a State or In-
dian tribe may use a grant under this sub-

section to—
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“(I) capitalize a revolving loan
Jund for brownfield remediation under
section 128(c); or
“(II) develop a risk sharing pool,
an indemnity pool, or insurance mech-
anism to provide financing for re-
sponse actions under a State response
program.

“(2) ELEMENTS.—The elements of a State or In-
dian tribe response program referved to in paragraph
(1)(A)(7) are the following:

“tA) Timely survey and inventory of
brownfield sites in the State.

“(B) Oversight and enforcement authorities
or other mechanisms, and resources, that are
adequate to ensure that—

“(1) a response action will—

“(I) protect human health and the
environment; and

“(II) be conducted in accordance
with applicable Federal and State law;
and
“(11) if the person conducting the re-

sponse action fails to complete the necessary

response activities, icluding operation and

S 350 RS1S
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1 maintenance or long-term monitoring ac-
2 tivities, the necessary response activities are
3 completed.
4 “(C) Mechanisms and resources to provide
5 meaningful opportunities for public participa-
6 tion, including—
7 “(1) public access to documents that the
8 State, Indian tribe, or party conducting the
9 cleanup 1s relying on or developing in mak-
10 mg cleanup decisions or conducting site ac-
11 twvities; and
12 “(11) prior notice and opportunity for
13 comment on proposed cleanup plans and
14 site activities.
15 “(D) Mechanisms for approval of a cleanup
16 plan, and a requirement for verification by and
17 certification or similar documentation from the
18 State, an Indian tribe, or a licensed site profes-
19 stonal to the person conducting a response action
20 wmdicating that the response is complete.
21 “(3) FUNDING.—There is authorized to be appro-
22 priated to carry out this subsection $50,000,000 for
23 each of fiscal years 2002 through 2006.
24 “(b) ENFORCEMENT IN CASES OF A RELEASE SUBJECT

25 10 STATE PROGRAM.—
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“(1) ENFORCEMENT.—

“(A) IN GENERAL.— Kxcept as provided in
subparagraph (B) and subject to subparagraph
(C), in the case of an eligible response site at
which—

“(1) there 1s a release or threatened re-
lease of a hazardous substance, pollutant, or
contaminant; and

“(1n) a person 1s conducting or has
completed a response action regarding the
specific release that is addressed by the re-
sponse action that s in compliance with the
State program that specifically governs re-
sponse actions for the protection of public
health and the environment;

the President may not use authority under this
Act to take an administrative or judicial enforce-
ment action under section 106(a) or to take a ju-
dicial enforcement action to recover response
costs under section 107(a) against the person re-
garding the specific release that is addressed by
the response action.

“(B) EXCEPTIONS.—The President may
bring an administrative or judicial enforcement

action under this Act during or after completion

S 350 RS1S
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of a response action described in subparagraph

(A) with respect to a release or threatened release

at an eligible response site described in that sub-

paragraph 1f—

S 350 RS1S

“(1) the State requests that the Presi-
dent provide assistance in the performance
of a response action;

“(in) the Admanistrator determines that
contamanation has migrated or will migrate

across a State line, resulting in the need for

Sfurther response action to protect human

health or the environment, or the President
determines that contamination has mi-
grated or is likely to migrate onto property
subject to the jurisdiction, custody, or con-
trol of a department, agency, or instrumen-
tality of the Unaited States and may impact
the authorized purposes of the Federal prop-
erty;

“(uir) after taking into consideration
the response activities already taken, the
Admanistrator determines that—

“(I) a release or threatened release

may present an imminent and sub-
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stantial endangerment to public health
or welfare or the environment; and
“(II) additional response actions

are likely to be mecessary to address,

prevent, limit, or mitigate the release

or threatened release; or

“tw)  the Admanistrator determines
that information, that on the earlier of the
date on which cleanup was approved or
completed, was not known by the State, as
recorded in documents prepared or relied on
m selecting or conducting the cleanup, has
been discovered regarding the contamina-
tion or conditions at a facility such that the
contamination or conditions at the facility
present a threat requiring further remedi-
ation to protect public health or welfare or
the environment.

“(C) PuBLic RECORD.—The limitations on

the authority of the President under subpara-

graph (A) apply only at sites in States that

maintain, update not less than annually, and

make available to the public a record of sites, by

name and location, at which response actions

have been completed in the previous year and are

S 350 RS1S



© 00O N O 0o B~ W N PP

N N NN B R R R R R R R R e
W N P O © 0 N OO 00 W N B O

98

planned to be addressed under the State program
that specifically governs response actions for the
protection of public health and the environment
m the upcoming year. The public record shall
vdentify whether or not the site, on completion
of the response action, will be switable for unre-
stricted use and, if not, shall identify the institu-
tional controls relied on in the remedy. Each
State and tribe receiving financial assistance
under subsection (a) shall maintain and make
available to the public a recovd of sites as pro-
vided in this paragraph.
“(D) EPA NOTIFICATION.—

“(t) IN GENERAL.—In the case of an
eligible response site at which there is a re-
lease or threatened rvelease of a hazardous
substance, pollutant, or contaminant and
Jor which the Administrator intends to
carry out an action that may be barred
under subparagraph (A), the Administrator
shall—

“(I) notify the State of the action

the Administrator intends to take; and

S 350 RS1S
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“(Il)(aa) wait 48 hours for a

reply from the State under clause (11);
or

“(bb) 1f the State fails to reply to
the notification or if the Administrator
makes «a determination under clause

(111), take tmmediate action under that

clause.

“(11) STATE REPLY.—Not later than 48
hours after a State receives notice from the
Admainmistrator under clause (1), the State
shall notify the Administrator if—

“(I) the release at the eligible re-

sponse site is or has been subject to a

cleanup conducted under a State pro-

gram; and

“(Il) the State 1is planning to
abate the release or threatened release,
any actions that are planned.

“(int) IMMEDIATE FEDERAL ACTION.—
The Administrator may take action vmme-
diately —after giving notification  under
clause (v) without warting for a State reply

under clause (i1) if the Administrator deter-
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manes that 1 or more exceptions under sub-

paragraph (B) are met.

“(E) REPORT TO CONGRESS.—Not later
than 90 days after the date of initiation of any
enforcement action by the President under clause
(11), (11), or (w) of subparagraph (B), the Presi-
dent shall submat to Congress a report describing
the basis for the enforcement action, including
specific references to the facts demonstrating that
enforcement action 1s permitted under subpara-
graph (B).

“(2) SAVINGS PROVISION.—

“(A) CoSTS INCURRED PRIOR TO LIMITA-
TIONS.—Nothing in paragraph (1) precludes the
President from seeking to recover costs incurred
prior to the date of enactment of this section or
during a period in which the limitations of
paragraph (1)(A) were not applicable.

“(B) EFFECT ON AGREEMENTS BETWEEN
STATES AND EPA.—Nothing in paragraph (1)—

“(1) modifies or otherwise affects a
memorandum of agreement, memorandum
of understanding, or any similar agreement
relating to this Act between a State agency

or an Indian tribe and the Admainistrator

S 350 RS1S
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1 that 1s in effect on or before the date of en-
2 actment of this section (which agreement
3 shall remain in effect, subject to the terms
4 of the agreement); or

5 “(11) limits the discretionary authority
6 of the President to enter into or modify an
7 agreement with a State, an Indian tribe, or
8 any other person relating to the implemen-
9 tation by the President of statutory authori-
10 ties.
11 “(3) EFFECTIVE DATE.—This subsection applies
12 only to response actions conducted after February 15,
13 2001.
14 “(c) EFFECT ON FEDERAL LAWS.—Nothing in this

15 section affects any liability or response authority under any

16 Federal law, including—

17 “(1) this Act, except as provided in subsection
18 (b);

19 “(2) the Solid Waste Disposal Act (42 U.S.C.
20 6901 et seq.);

21 “(3) the Federal Water Pollution Control Act (33

22 U.S.C. 1251 et seq.);
23 “(4) the Toxic Substances Control Act (15 U.S.C.
24 2601 et seq.); and

S 350 RS1S



© 00O N O O B~ W N PP

N NN NN R PR R R R R R R R
5E W N B O © 0 N O O A W N R O

102
“(5) the Safe Drinking Water Act (42 U.S.C.

300f et seq.).”.
SEC. 302. ADDITIONS TO NATIONAL PRIORITIES LIST.

Section 105 of the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of 1980 (42 U.S.C.
9605) 1is amended by adding at the end the following:

“(h) NPL DEFERRAL.—

“(1) DEFERRAL TO STATE VOLUNTARY CLEAN-
UPS.—At the request of a State and subject to para-
graphs (2) and (3), the President generally shall defer
Jinal lListing of an eligible response site on the Na-
tional Priorities Last if the President determines
that—

“(A) the State, or another party under an
agreement with or order from the State, 1is con-
ducting a response action at the eligible response
site—

“(r) im compliance with a State pro-
gram that specifically governs response ac-
tions for the protection of public health and
the environment; and

“(1n) that will provide long-term pro-
tection of human health and the environ-

ment; or

S 350 RS1S
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“(B) the State s actively pursuing an
agreement to perform a response action described
wm subparagraph (A) at the site with a person
that the State has reason to believe is capable of
conducting a response action that meets the re-

quirements of subparagraph (A).

“(2) PROGRESS TOWARD CLEANUP.—If, after the
last day of the 1-year period beginning on the date
on which the President proposes to list an eligible re-
sponse site on the National Priorities List, the Presi-
dent determines that the State or other party is not
making reasonable progress toward completing a re-
sponse action at the eligible response site, the Presi-
dent may list the eligible response site on the Na-
tional Priorities List.

“(3) CLEANUP AGREEMENTS.—With respect to
an eligible response site under paragraph (1)(B), if,
after the last day of the 1-year period beginning on
the date on which the President proposes to list the
eligible response site on the National Priorities List,
an agreement described wn paragraph (1)(B) has not
been reached, the President may defer the listing of
the eligible response site on the National Priorities

Last for an additional period of not to exceed 180

S 350 RS1S
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days if the President determines deferring the listing
would be appropriate based on—
“(A) the complexity of the site;
“(B) substantial progress made in negotia-
tions; and
“(C) other appropriate factors, as deter-
mined by the President.

“(4) EXCEPTIONS.—The President may decline
to defer, or elect to discontinue a deferral of, a listing
of an eligible response site on the National Priorities
Last iof the President determines that—

“(A) deferral would not be appropriate be-

cause the State, as an owner or operator or a

significant contributor of hazardous substances

to the facility, 1s a potentially responsible party;
“(B) the criteria under the National Con-
tingency Plan for issuance of a health advisory
have been met; or
“(C) the conditions n paragraphs (1)
through (3), as applicable, are no longer being

met.”.
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