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To the Congress of the United States:

I am pleased to transmit to the Congress, pursuant to sections
123 b. and 123 d. of the Atomic Energy Act of 1954, as amended
(42 U.S.C. 2153 (b), (d)), the text of a proposed Agreement for Co-
operation in the Peaceful Uses of Nuclear Energy Between the
United States of America and the European Atomic Energy Com-
munity (EURATOM) with accompanying agreed minute, annexes,
and other attachments. (The confidential list of EURATOM storage
facilities covered by the Agreement is being transmitted directly to
the Senate Foreign Relations Committee and the House Inter-
national Relations Committee.) | am also pleased to transmit my
written approval, authorization and determination concerning the
agreement, and the memorandum of the Director of the United
States Arms Control and Disarmament Agency with the Nuclear
Proliferation Assessment Statement concerning the agreement. The
joint memorandum submitted to me by the Secretary of State and
the Secretary of Energy, which includes a summary of the provi-
sions of the agreement and other attachments, including the views
of the Nuclear Regulatory Commission, is also enclosed.

The proposed new agreement with EURATOM has been nego-
tiated in accordance with the Atomic Energy Act of 1954, as
amended by the Nuclear Non-Proliferation Act of 1978 (NNPA) and
as otherwise amended. It replaces two existing agreements for
peaceful nuclear cooperation with EURATOM, including the 1960
agreement that has served as our primary legal framework for co-
operation in recent years and that will expire by its terms on De-
cember 31 of this year. The proposed new agreement will provide
an updated, comprehensive framework for peaceful nuclear co-
operation between the United States and EURATOM, will facilitate
such cooperation, and will establish strengthened nonproliferation
conditions and controls including all those required by the NNPA.
The new agreement provides for the transfer of nonnuclear mate-
rial, nuclear material, and equipment for both nuclear research and
nuclear power purposes. It does not provide for transfers under the
agreement of any sensitive nuclear technology (SNT).

The proposed agreement has an initial term of 30 years, and will
continue in force indefinitely thereafter in increments of 5 years
each until terminated in accordance with its provisions. In the
event of termination, key nonproliferation conditions and controls,
including guarantees of safeguards, peaceful use and adequate
physical protection, and the U.S. right to approve retransfers to
third parties, will remain effective with respect to transferred non-
nuclear material, nuclear material, and equipment, as well as nu-
clear material produced through their use. Procedures are also es-
tablished for determining the survival of additional controls.

The member states of EURATOM and the European Union itself
have impeccable nuclear nonproliferation credentials. All
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EURATOM member states are party to the Treaty on the Non-Pro-
liferation of Nuclear Weapons (NPT). EURATOM and all its non-
nuclear weapon state member states have an agreement with the
International Atomic Energy Agency (IAEA) for the application of
full-scope IAEA safeguards within the respective territories of the
nonnuclear weapon states. The two EURATOM nuclear weapon
states, France and the United Kingdom, like the United States,
have voluntary safeguards agreements with the IAEA. In addition,
EURATOM itself applies its own stringent safeguards at all peace-
ful facilities within the territories of all member states. The United
States and EURATOM are of one mind in their unswerving com-
mitment to achieving global nuclear nonproliferation goals. | call
the attention of the Congress to the joint U.S.-EURATOM *“Dec-
laration on Non-Proliferation Policy” appended to the text of the
agreement | am transmitting herewith.

The proposed new agreement provides for very stringent controls
over certain fuel cycle activities, including enrichment, reprocess-
ing, and alteration in form or content and storage of plutonium and
other sensitive nuclear materials. The United States and
EURATOM have accepted these controls on a reciprocal basis, not
as a sign of either Party’s distrust of the other, and not for the pur-
pose of interfering with each other’s fuel cycle choices, which are
for each Party to determine for itself, but rather as a reflection of
their common conviction that the provisions in question represent
an important norm for peaceful nuclear commerce.

In view of the strong commitment of EURATOM and its member
states to the international nonproliferation regime, the comprehen-
sive nonproliferation commitments they have made, the advanced
technological character of the EURATOM civil nuclear program,
the long history of extensive transatlantic cooperation in the peace-
ful uses of nuclear energy without any risk of proliferation, and the
fact that all member states are close allies or close friends of the
United States, the proposed new agreement provides to EURATOM
(and on a reciprocal basis, to the United States) advance, long-term
approval for specified enrichment, retransfers, reprocessing, alter-
ation in form or content, and storage of specified nuclear material,
and for retransfers of nonnuclear material and equipment. The ap-
proval for reprocessing and alteration in form or content may be
suspended if either activity ceases to meet the criteria set out in
U.S. law, including criteria relating to safeguards and physical pro-
tection.

In providing advance, long-term approval for certain nuclear fuel
cycle activities, the proposed agreement has features similar to
those in several other agreements for cooperation that the United
States has entered into subsequent to enactment of the NNPA.
These include bilateral U.S. agreements with Japan, Finland, Nor-
way and Sweden. (The U.S. agreements with Finland and Sweden
will be automatically terminated upon entry into force of the new
U.S.-EURATOM agreement, as Finland and Sweden joined the Eu-
ropean Union on January 1, 1995.) Among the documents | am
transmitting herewith to the Congress is an analysis by the Sec-
retary of Energy of the advance, long-term approvals contained in
the proposed U.S. agreement with EURATOM. The analysis con-
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cludes that the approvals meet all requirements of the Atomic En-
ergy Act.

I believe that the proposed agreement for cooperation with
EURATOM will make an important contribution to achieving our
nonproliferation, trade and other significant foreign policy goals.

In particular, I am convinced that this agreement will strengthen
the international nuclear nonproliferation regime, support of which
is a fundamental objective of U.S. national security and foreign pol-
icy, by setting a high standard for rigorous nonproliferation condi-
tions and controls.

It will substantially upgrade U.S. controls over nuclear items
subject to the current U.S.-EURATOM agreement as well as over
future cooperation.

I believe that the new agreement will also demonstrate the U.S.
intention to be a reliable nuclear trading partner, and thus help
ensure the continuation and, | hope, growth of U.S. civil nuclear
exports to EURATOM member states.

I have considered the views and recommendations of the inter-
ested agencies in reviewing the proposed agreement and have de-
termined that its performance will promote, and will not constitute
an unreasonable risk to, the common defense and security. Accord-
ingly, 1 have approved the agreement and authorized its execution
and urge that the Congress give it favorable consideration.

Because this agreement meets all applicable requirements of the
Atomic Energy Act of 1954, as amended, for agreements for peace-
ful nuclear cooperation, | am transmitting it to the Congress with-
out exempting it from any requirement contained in section 123 a.
of that Act. This transmission shall constitute a submittal for pur-
poses of both sections 123 b. and 123 d. of the Atomic Energy Act.
The Administration is prepared to begin immediately the consulta-
tions with the Senate Foreign Relations and House International
Relations Committees as provided in section 123 b. Upon comple-
tion of the 30-day continuous session period provided for in section
123 b., the 60-day continuous session period provided for in section
123 d. shall commence.

WiLLiam J. CLINTON.
THE WHITE HousE, November 29, 1995.






AGREEMENT
FOR COOPERATION IN THE PEACEFUL USES OF NUCLEAR ENERGY
BETWEEN THE UNITED STATES OF AMERICA
AND THE EUROPEAN ATOMIC ENERGY COMMUNITY
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THE GOVERNMENT OF THE UNITED STATES OF AMERICA,
hersinafier referred 10 as "the United States of America”,
and THE EUROPEAN ATOMIC ENERGY COMMUNITY,
hereinafter referred to as "the Community”,

B PREAMBLE
VWHEREAS the United States of America and the Community conciuded an Agreement which
entered into foroe on 27 August 1958 and an Additional Agreement for Cooperation which
entersd into force on 25 July 1960, as subsequently amended;
WHEREAS the United States of America and the Community recognize the vaiue of their
past cooperation in the peaceful uses of nuciear energy and wish to provide for renswed
cooperation on the basis of equality, mutual benefit, reciprocity and without prejudiice to the
respective powers of each Party;
WHEREAS the United Stales of America and the Community are convinced that by

strengthening and expanding their parinership on an squal footing they will contribute to
continued indernational stability as well as to political and economic progress;




WHEREAS the United States of America, the Community and its Mamber States have
sttained a comparable advanced level it the use of nuciear energy for slectricity production,
in the development of their nucieer industries and in the sscurity efforded by their respective
laws and reguiations concaming heaith, safety, the peacelsd use of nuciesr snergy and the
protection of the saviconment;

VWHEREAS It is necessary to establish the conditions governing transfers of nuciear items
between the United States of America and the Community, to ensure continued complisnce
with the_requirement for free movement of such ftems within the Community and to svoid
interference in nuciear programmes in place in the United States of America and the
Community as well as in thelr intemationsl trading relstions;

WHEREAS!NUMMdAmeﬂa(mddesmdhC«nmﬂtym
Parties to the Treaty on the Non-Proliferation of Nuciear Wsepons, hereinafter referred to as
_"the Non-Proliferation Treaty™;

WHEREAS the United States of America, the Community and itz Member States are
committed to enswring that the research, development and use of miclesr enargy for peacefif
purposes are canied out in & manner consistert with the cbjectives of that Trealy;

WHEREAS nuciear safsguards. are applied in the Community pursuart to the Treaty
estabiishing the European Atomic Energy Community;
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WHEREAS the United States of America, the Community and its Member States reaffirm their
support of the intemational Atomic Energy Agency, hersinafter referred to as "the IAEA", and
of its safeguards system;

WHEREAS the United States of America, the Community and its Member States are strongly
committed to strengthening the intemational nuctear non-proiiferation and relsted safeguards
regimes;

WHEREAS the United States of America, the Community and its Member States are strongly
committed to adequate physical protection of nuclear material and ars Parties to the
intemational Convention on the Physical Protection of Nucisar Material;

WHEREAS it is desirable to facilitate, as appropriate, trade, exchanges and cooperation
activites at an industrial and commercial scale, including peaceful intemational coopersation

| with third Parties, in sccordance with Article IV of the Non-Profiferation Treaty;

WHEREAS it is aiso desirable to set up a framework for exchanges of information and for
consultations between the Parties on nuclear matters of common interest;

. WHEREAS cooperation should extend to nuclesr research and development on nuclear

safety and to reguistory and operational aspects of radiological protection;

WHEREAS cooperation relating to nuciear fission research and development in such fieids as
safety, radiologicat protection, heaith and the environment, and safeguards may be subject to
specific agreements between the United States of America and the Community;
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WHEREAS the Unitad States of America and the Community contribute to intemational
cooperation in the field of controlied thermonuciear fusion and, in particular, to the activities of
the intemational tharmonuciear experimental reactor (ITER);

VVHEREAS it is appropriate that the nuciear cooperation Agreements conciuded between, on
the one hand, the United States of America and, on the other hand, the Republic of Austia,

the Kingdom of Spain, the Portuguese Republic, the Kingdom of Sweden and the Republic of
Fintand before their accession to the European Community be terminated upon the entry into
force of the present Agreement;

WHEREAS likewiss the United States of America is prepared to terminate any nuclear
cooperation agreement it may have with third States acceding to the Community,

HAVE AGREED AS FOLLOWS:

ARTICLE 1
SCOPE OF COOPERATION
1. The Parties may cooperate in the peaceful uses of nuciear energy in the following areas:

A) Nuclear fission research and development on such terms as may be agreed between
the Parties;
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B)  Nuclear safety matters of mutual interest and competence, as set out in Article 2;

C) Facilitation of exchange and cooperation activities at an industrial or commercial scale
between persons and undertakings;

D)  Subject to the provisions of this Agreement, supply between the Perties of non-nuciear
matodﬂ.mdearmateﬂdandoquiwn«ﬂmdpmﬂsbndmdwmdcydaswces,
whether for use by or for the benefit of the Parties or third countries;

E) Exdunqoofkionmﬁonmmqwinmmlﬁmdmﬁonsmtomdww,
such as promotion of development in the field of intemational nuciear safeguards and
non-proliferation within areas of mutual interest and competence, including
collaboration with the IAEA on safeguards mattars and on the interaction between
nuclear energy and the environment;

F)  Controlled thermonuclear fusion including muitilateral projects;
G) Other areas of mutual interest.

2. The cooperation referred to in this Article, as between the Parties, may aiso take place
between persons and undertakings established in the respective territories of the Parties.
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ARTICLE 2
COOPERATION ON NUCLEAR RESEARCH AND DEVELOPMENT
1.mpaﬁumthmmmmmmmmmmm
W.Mumnmwmmemmmmm
programmes of the Parties:
(a) Mwm,wmmmwmumuamum;
(b) developmomofnudoumrgyhdcm.wernﬁa.memimomwmam.
msummdm«immm,mwwmmmme
mammmawmwmmmmymm
environment;
(¢) nuclear safeguards;
(@ research on controlied thermonuciear fusion including, inter alia, bilsteral activities and

mmmmmahlmm
Experimental Reactor (ITER).
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2. CoopmﬁmpmulmeowsNﬁdomlyNudu,mhmtmb.m,exchmmur
personnel, meetings, axchanges of sampies, mﬁmmw
purposes and a balanced participation in joint studies and projects.

3. Information arising from the implementation of this Article which, in the judgment of the

appropriate authorities of the Parties, should be placed in the public domain may be so
disseminated by them in a consolidated or other appropriate form, subject o the Guidelines

set out in Annex B.

ARTICLE 3

INDUSTRIAL AND COMMERCIAL COOPERATION

In conformity with the provisions of Article IV of the Non-Proiiferation Treaty, the Parties
undertake to facilitate the fullest possible exchange of squipment, materiais and scientific and
technological information for the peaceful uses of nuciear energy. To this end, the Parties will
facilitate, as appropriate, commercial relations between persons and undertakings involving
nuclear cooperation.
Such cooperation may include, but is not fimited to:

— investments,

— joint ventures,
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- mwnm«wm.

-Mhmmmmmmwmma
spacified in Article 4,

- mmmmmmhumdmm.

ARTICLE 4
NUCLEAR TRADE

1.mmmmmmmm,mnmm«

imw.mmmmmm,mm fracde between third countries
and either Party of items obligated to the other Party.

2. Authorizations, including export and import licences as well as authorizations or consents
to third parties, relating to trade, indusiriai operations or nucisar material movements on the
territories of the Parties shalt not be used to restiict trade. The relevant suthority shall act
upon applications for such authorizations a3 s0on as possible siter submission and without
unreasonsble expense. Appropriste administrative procedures shall be in piace 10 ensure
respect of this provision.
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ARTICLE §
ITEMS SUBJECT TO THE AGREEMENT

1. Non-nuciear material, nuclsar material and equipment transferred betwsen the Parties or
mwnmwum.mmuhm-mm.m
m:mbmAmmmmmhmmmuu
mm,thumymmmmumhm\gof

MWWNNWPWMW in writing the raceipt of this
notification.

2. Non-nuclear material, nuclear material and equipment refemed to in this Article shail remain
subject to the provisions of this Agreement until it has been determined, in accordance with
the procedures set out in the Administrative Arrangement:

- MMMIMMWWNMJNWM,

- Mwmwmmutﬁdnmhnwwhmymmny

mnmnmamammmmummm
irrecoverabie,

— or that equipment is no longer usable for nuclear purposes.

10
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ARTICLE @

SAFEGUARDS

1. wmmmmmumwwum
th&MTmmth&m—tbhmm

agreements, uMaMmummmeumu
required by the Non-Prokferation Treaty is provided for:

O]

(b)

©

@

hAMMthmMy,hmmMmswm
the IAEA, which sntered into force on 21 February 1977;

the Agresment between the Community, the United Kingdom of Great Britain and
Northem Ireland and the IAEA, which entered into foros on 14 August 1978;

the Agresment between the Community, memua,'mmmm
on 12 September 1981;

the Agresmant between the United States of America and the IAEA, which entered into
force on 9 December 1960,

2. (A) NmmmmuhhmmbMAmm

specisl fissionsble material used in or produced through the use of any non-nuciear
material, nuciear material or equipment, so transferred, shall be subject to the
relevant agresments referred to in paragraph 4 of this Article.

11
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(B) Nuciear material transferred to the United States of America pursuant to this
Agreement, and special fissionable material used in or produced through the use
of any non-nuciear material, nuciear material or squipment, $o transferred, shall
be subject to the agreement referred to in paragraph 1(d) of this Articie.

3 lnhmedhlAEAsmawmlohmh 1a), (b)
or (c) ere not being apptied,

(a) the Community shall enter into an agresment or agreements with the IAEA for the
application of safeguards which provide for effectiveness and coverage squivalent to

that provided by the safeguards agreements required by paragraphs 1(s), (b) and (c) or,
if that is not possible,

{b) HnCmmityshdlgivomumedSMudAMMummm
are being applied by the Community which provide for effectiveness and coverage
equivalent o that provided by the safeguards agreements required by paragraph 1(a),
(b) and (c). In the fulfilment of obligations arising from thess paragraphs, the
United States of America hereby recognizes the unique role and importance of the
Euratomn safeguards system and of its application in the Community pursuant to the
Euratom Treaty. In this context, the United States of America further takes note that
the IAEA, pursuant to the safeguards agreements concluded with the Community and its
Member States as well as in subsequent implementing arrangements, shall take due
account, inter alia, of the effectiveness of the Community’s system of safeguards
enabling the IAEA to deploy an inspection effort less than that applied under other
safeguards agreements in which there are comparable nuciear faciliies producing,
processing, using or storing safeguarded nuclear material where a regionsl safeguards
system does not exist,

12
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lnmmmmmmmmmwmumwmby
uw.nmmmmmmhn
mammmwmmmww

that provided by the safeguards sgresments recuired by parsgraphs 1(s), () and (c) of
this Article. :

4, In the event that the IAEA safeguards Agresment referred o in paragraph 1(d} of this
Article, is not being applied,

®

®

1.

uwmsmammmmmmwmmmma
mmmummmhmmm
Wnumwummmww Hd) of
this Article or, if thet is not possibile,
MPmmmmmmmuuwma
Mmmummmmbmww
the safsguands Agreement required by paragraph 1(d) of this Article.

ARTICLE 7

PEACEFUL USE

CoopmﬁmuﬂuﬂsAmmuwMMhMmm‘

13
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2. Nor-nuclear material, nuclear material and equipment transferred pursuant to this
Agreement and special fissionable material used in or produced through the use of such

Kemsshdlnotbemdfaanymdwexp‘osmdm,fwmumhmuwmmof
any nuclear explosive davice or for any military purpose.

ARTICLE 8
NUCLEAR FUEL CYCLE ACTIVITIES
1. The nuclear fuel cycle activities carried out pursuant to this Agreement include:

(A)  Within the teritorial jurisdiction of either Party, enrichment up to twenty percent in the
isotope 235, of uranium transferred pursuant to this Agreemient, as well as of uranium
used in or produced through the use of equipment so transferred. Envichment of such
uranium to more than twenty percent in the isotope 235 and re-enrichment of such
uranium aiready enriched 1o more than twenty percent in the isotope 235 may be
caﬂodanamdmwwﬂmsagoedupmhmmmmmubjedof
consultations between the Parties within 40 days of the receipt of a request from either
Party.

(B) Imadiation within the territorial jurisdiction of either Party of piutonium, uranium-233, high
Muwmmmmwmmmwmmmw:w
or used in or produced through the use of non-nuciesr material, nuclear material or
equipment so transferred. )

14
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(C) Retransfer to third countries according to procedures set out in the Agreed Minute of:

D)

®

®

low enriched uranium, non-nucisar material, equipment and source materisi
transferred pursuant to this Agraement or of low enriched uranium produced
through the use of nuciesr materisl or squipment traneferred pursuant to this
Agresmant, for nuciear fusi cycle activites other than the production of HEU:

' d MMmmwmmﬂwwm

memdhwmhmhmdmmm.
mm«mmmhmm for storage
or disposal not involving reprocessing;

mmmwmhmmmmm
ﬁsmmmmumdmm.,w
M«mmmnmmmwmw
activities Inciuding those specified in paregraphs 2 and 3 of this Article.

Post-irradiation examination involving chemical dissalution or separation of imadiated
Mumm;mbumwmmm
used in or produced through the uss of non-nuciear material, nuciesr materisl or
equipment so transferred.

m,wmwmawmmwm
ﬁsAmamthMdemm,m
material and equipment transferred pursuant o this Agreement.

15
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2. The following nuciear fuel cycle activities may be carried out pursuant to this Agreement
within the tenritorial jurisdiction of either Party in facilities forming part of the defineated
peaceful nuclear programs described in Annex A:

A)

B)

Reprocessing of nuclear material transferred pursuant to this Agresment and nuclear

material used in or produced through the use of non-nuciear material, nuclear material
or equipment so transferred;

Alteration in form or content of piutonium, uranium 233 and high enriched uranium
transferred pursuant to this Agreement or used in or produced through the use of non-
nuclear material, nuclear material or equipment so transferred;

3. The following nuclear materials:

®

(@

(i)

plutonium, uranium-233 and high enriched uranium, if not contained in irradiated nuclear
fuel, transferred pursuant to this Agreement;

plutonium, uranium-233 and high enviched wrsnium recovered from nuclear material
transferred pursuant to this Agreement;

plutonium, uranium-233 and high enriched uranium recovered from nuciear material
used in equipment transferred pursuant to this Agreement

may be stored in facilities that are at all times subject, as a minimum, to the levels of physical
protection that are set out in Annex C to IAEA document INFCIRC 254/REV 1/Part 1
(Guidelines for nuclear transfers) as it may be revised snd accepted by the Parties and the
Member States of the Community.

16
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EumMMmeanmmuum. A Party's list
shail be heid confidential if thet Party so requests. Either Party may make changes to its ist
by notifying the other Party in writing and receiving & written acknowledgement. Such
acknowledgement shell be given no ister then thirty days after the receipt of the notification
and shall be fimited o a statement that the notification has been received.

um«mnmmnmawm-mmm
complied with, immediate consultations may be called for.

Following upon such consultations, each Party shall snsure by means of such consultations
that necessary comective measures are taken immediately. Such messures shall be sufficlert
meWGWMMbMIEWhm if this
proves not to be fessible, the nuciear material in question shall be fransfemed for storage at
another appropriste, Ested faciiity.

ARTICLE 9
INTERNATIONAL OBLIGATIONS EXCHANGES
mpmmmmmbuwmmmmum
ummnmAmammumamm These

procedures shall inciude provisions on intemationsl exchanges of chilgations, which wilt be
set out in the Administrative Arrangement, provided for in paragraph 1 of Article. 18.

17
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ARTICLE 10
IMPLEMENTATION OF THE AGREEMENT

1. The terms of this Agreement shall be implemented in good faith and with due regard to
the iegitimate commercial interests, whether intemational or domestic, of either Party.

2. This Agreement shall be implemented in a manner designed:
(a) to avoid hampering or delaying the nuclear activities in the teritory of either Party;

(b) to avoid interference in such activities;

(¢) to be consistent with prudent management practices required for the economic and safe
conduct of such activities;

(d) 1o take full account of the long-term requirements of the nuclear energy programmes in
place in the Community and in the United States of America.

3. The provisions of this Agreement shall not be used for the purpose of:
(a) securing unfair commercial or industrial advantages, or of restricting trade to the

disadvantage of persons and undertakings of either Party or hampering their
commercial or industrial interests, whether intemational or domestic;

18
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() MWNWW«WdMMMMMN
promotion of the pesceld uses of ruciesr snergy;

© Mhthmﬂnmmmmw
within the terriiory of the Community.

4 |nmnmmmmmmmlmm
Wmmmmmmuﬁmumumbnm
commercial inferasts of the other Party; in case of ificulty either Party may call for
mmummmnmhmmuma
Article 12,

ARTICLE 11
PHYSICAL PROTECTION
1. Nucleer material transferred pursusnt 1o this Agreement and spacial fissionsble material

MhaMMhmdmmmMum
so transferred shall be subject 10 adequate messures of physical prolection.

18
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2. Such physical protection measures shall be at leveis which shall satisly the criterta set out
hAnnbelAEAdoammlNFClRCZS‘lREVVPﬂﬂGﬂdﬁmhrmtqu;)
as it may be revised and accepted by the Parties and the Member States of the Community.
As a supplement to this document, the Member States of the Community, the Commission of
the Europsan Communities (ss sppropriste), and the United States of America Wil refer,
when applying these measures, 1o the recommendations of IAEA document
lNFCIRC&SIREVSmInPWPMdmm a8 & may be revised and
accepted by the Parties and the Member States of the Community.

3. Intemational transport of nuciear material subject to this Agreement shall be subject to the
provisions of the International Convention on the Physicai Proteclion of Nuclesr Material

(INFCIRC 274/REV 1).unmummmwmmmnum
States of the Communily.

ARTICLE 12
CONSULTATION AND ARBITRATION

1. The Parties shali consult at the requaest of either of them 1o promote cooperation under this
Agresment and to ensure its effective implementation. A Joint Commiites shall be
"established for these purposes. This Committee will aiso consuit on nuciesr questions of
mutual interest and any other significant matters relating to the cooperation snvisaged by this
Agreement. A Joint Tachnical Working Group reporting to the Joint Commities will be set up
to ensure the fulfiment of the requirements of the Adminisirative Arrangement referred to in
Article 16.
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2. The Parties shall consult, at the request of either of them, on any question sising out of
tha interpretation or application of this Agreement.

3. Any dispute arising out of the interpretation or sgpiication of this Agreemant shall be
settied by negotistion, mediation, conclliation or other similar procedure or, if both Parties
agree, by submission 0 an arbitral tribunal which shall be compossd of ives arbitrators
appointed in acoordance with the provisions of s paragraph. Esch Party shell designate
one arbitrator and the w0 arbitrsiors 50 designelad shall elect & third, 2 netional of & country
other than the Uniled States of America or a Member State of the Community, who shalt be
the Chairman. If, within thirty days of the request for arbitration, a Party has not designated
an arbitrator, the other Party may request the President of the infemationa! Court of Justice to
sppoint sn arbitrator. The same procedurs shalt apply ¥, within thirty days of tha designation
o sppointment of he second arbiiratior, the third arbitraior has not been elected, provided
that the third arbitrstor $0 appoinied shelf not be & nationsl of the United States of America or
of a Member State of the Community. All decisions shall require the concurrence of two
arbitrators. The arbitral procedure shall be fixad by the tibunel. The decisions of the tribunal
shall be binding on the Parties.

ARTICLE 13
SUSPENSION AND TERMINATION

A. CIRCUMSTANCES

1. if elther Party or a Member State of the Community at any time foliowing the entry into
force of this Agresment:

(a) matedially acts in vicistion of the fundamental provisions of Articies 4, 5, 8, 7, 10 or 11

of the Agresment or contravenes a decision of the arbitral tribunal referred o in
Asticle 12 of this Agresment, or

pil
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(b) mkesmmuwummmmuuhammmmammmws
Agreement, Mudmwwerﬁmdmmwmmm

the other Party shall have the right to cease further cooperation under this Agreement or to
suspend or terminate, in whole or in part, this Agreement. Furthermore, if & Party suspends
its consent to the activities, referred to in Articie 8.2, for reasons other than those set out in
paragraph 8(A) of the Agreed Minute, including situations which are not of the same or
greater degree of seriousness as those set out in paragraph E(A) under (a) or (b) of the
Agreed Minute, the other Party shall have the same right.

2. If either Party or a Member State of the Community at any time folowing entry into force of
this Agreement terminates or abrogates a safeguards agresmernt with the Agency and the
safeguards agresment so terminated or abrogated has not been replaced by an equivaient
smmmmmmummmmnmm
require the retum in whole or in part of non-nuclear materisi, nuciear material or equipment
transferred pursuant to this Agresment and special fissionable material produced thwough the
use of such items,

3 lfﬁwCunmuityoramn—nudwwsnpmSﬂemMothmmﬂyMaa
mdewemmmm.thmmthMMdAmmdﬂmmm
specified in paragraph 2 of this Article.

4. If a nuclear-weapon-State member of the Community detonates s nuciear expiosive device
using any item subject to this Agrsement, the United States of America shal have the right
specified in paragraph 2 of this Article.
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5. If the United States of America detonstes & nucieer explosive device using any item

subject to this Agresment, mmmmmmmhm 2 of this
Article.

B. IMPLEMENTATION

&Beforoemanltydeddeslo!d(ew&mpusmtopu‘m 110 5 sbove, the Parties
lewdmmmunwposedeVQmmMm
mmm«mm,mmmmmmm«omm
Mmaswhmﬁuﬂ.hwﬂaﬂmhmmm
mdmmmmwmmmbmmmmm
third countries and their industrial entities.

7. Before taking action under this Article, the Parties shall consider whether the facts
triggering such steps were caused deliberately.

8. Action under this Article shalt only be taken if the other Party fails to take corrective
measures within an appropriate period of time following consultations.
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8. If either Party exercises its right, pursuant to paragraphs 21to 5 of this Article, to require the
relumofmyitems.iumn.pdorlomemnovdfmmﬂumaayormmoeormdﬂn
other Party, compensate promptly that Party for the fair market vaiue thereof and for the coats
incurred as a consequence of such removal. Iflhonhmofmdearlwmhbbonqlm,
meParﬁesshaudetemﬁmjdnﬂyﬂnmlwammtyofmdwm.mmdm
circumstances involved. ummWMmMMMM,
radiologicat mmmmmmmm,mmmmmmmm,
are taken in relation to the retum of the items, that no unreasonabie risks are incurred and
lhat\herelunofﬁamshkesplacoinnmmeonsmmtvmhdlhmmm
regulations of the Parties. .

ARTICLE 14
DURATION AND AMENDMENT
1. This Agreement shall enter into force on the date on which the Parties exchange
diplomatic notes informing each other that their respective intemal procedures necessary for
its entry into force have been completed.
2. This Agreement shall remain in force for a period of thirty years and shalt continue in force
thereafter for additional periods of five years each. Either Party may, by giving six months’

wﬁﬂennoticetomeotherr’arty,tumhmteWsAormematﬁnamofmmMym
period or at the end of any subsequent five year period.

24
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3. Notwithstanding the termination or suspension of this Agreement, the rights and obligations
pursuant to Articies 8, 7, 8.1(C) and 11 and to paragraphs 2, 3, 4, 5, 8, 8, 10, 11 and 12 of
the Agreed Minute shall continue in sffect.

4. If a Party gives to the othar Party the written notice provided for in parsgragh 2, or if a
Party suspends or terminates this Agresment pursuant to Article 13.1, the Parties shail hold
mumumwn«m!mmmm.fahmd
mmm.hmnmmwhmsdmmm
fights and cbligations arising out of this Agreement, and in particutar out of Article B.1(A),
8.1(B), 8.1(D), 8.2 and 8.3 and the Agresd Mirnute relsting thersto, shall continue in effect.

§. if the Parties are unable to reach a joint decision pursuant 1o parsgraph 4,

(a) quantities of nucisar material equivalent to the inventory described in Articie 20.1, and
items of equipment described in Asticle 20.2, shall continue 1o be subject to the
provisions of Articles 8.1(A), 8.1(B), 8.1(D), 8.2, 8.3 and Articie 13 and their Agreed
Minute but only to the extent coversd by the Agresmants referred 1o in Article 19.




®)

(c)

(@
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mquesﬁmmmmmmm.mmmmmmmh
paragraph 3 and subparagraph (a) of this paragraph of this Article, shall continue in
mmmmmmmwmmwwm‘
mwdmmmm.mmmmmmmmumm
pursuant o Article 12.3. mmmmummmebwsofm

mammmmmmuw,mmmmvm
Convention on the Law of Treaties,

lfummmmmmmmmmmmh
msamm:mwmhmmmmmmm
mm,mmmmmnmmmm
subparagraph m),mmmmmmwm,mmmm
ptwidodhrhAtﬁdoﬁ.Q.mmofmmmmﬁd.mmmm
mewmammmmmmamMmdmAmm

ummm»mamm«dumwummmmmmm
wwmmmwmmnmmmmm
paragraph 2.

B.ThoPlﬁumymm.atﬁnm:tdm.mposﬁbhmwws
Agresment, particularly to take account of intemetional developments in the fieid of nuciear
safeguards. This Agreement may be amended If the Parties so agree. Any amendment shall
enter into force on the date on which the Parties exchange dipiomstic notes informing each
MMMnsmmmmmfwhmmthobem
completed.

-3
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ARTICLE 15
MULTIPLE OBLIGATIONS

1. The Parties shall sndeavour 10 avold any difficuliies arising out of the overlepping of
obligations on nuciear material as a result of the application of severs! agresmants
conceming intemational irade.
2. The Parties shall promote mulliistersl consultations with & view to achieving mutually
satisfactory solutions st international level.

ARTICLE 16

ADMINISTRATIVE ARRANGEMENT

1. The appropriste authorities of the Parties shall establish an Administrative Arrangement in
order to provide for the effective implementation of the provisions of this Agresment.

2. The principles of fungibility, squivalence and proportionailly shell apply 0 nuciéar malerial
subject to the Agreament and the detalled provigions thersof will be set out in the
Administrative Arvangement.

3. An Administralive Arrangemaent established pursuant 1o this Articie may be amended by
written agresment between the approprisie authorities of the Parties.
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ARTICLE 17
INTELLECTUAL PROPERTY
1. The Parties shall apply intemationsl niles they heve both formally accepted goveming the
tresiment of intellectual property and technology ransfers 10 infelieciusl property cresied or

transferred and technology transferred pursuart 1o this Agreement.

2. Annex B shall apply to intellechual property created or iranefermed and technology
transferred pursuent 1o this Agresment.

3. The Parties shall ensure that individual agresments they enier inlo pursuant 10 Annex B

are consistent with this Agreement and with any addiions rules conceming frestment of

sensitive or confidential information in the nuciear fleid thet may be agreed by the Parties.
ARTICLE 18

STATUS OF ANNEXES

The Annexes form an indegral part of this Agreement and, unisss expressly provided
otherwise, a reference o this Agresment includes is Annems.
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ARTICLE 19
TERMINATION OF EXISTING AGREEMENTS

1. The Agresment betwesn the European Atomic Energy Community and the Govermnment of
the United States of America thet entersd into force on 27 August 1958 shell be terminated
upon the entry into force of this Agresment. The Addilional Agresment for Cooperation
between the United States of America and the Europesn Atomic Energy Community
(Euratom) that entered into force on 25 July 1960, as subsequently amended, shall expire as
provided for in Article Vi of that Agreament or shall be ferminated upon eniry into foros of this
Agresment, whichever is the earlier.

2. The bilatersl nuciesr cooperation agresments that the Uniled States of America has
concluded with the Republic of Austria, on 11 July 1908, the Kingdom of Spein, on

20 March 1974, the Portugusss Repubiic, on 16 May 1974, the Kingdom of Sweden, on
19 December 1983, and the Republic of Finland, on 2 May 1985, shall be terminated upon
the entry into force of this Agreement. The rights and obiigations with respect 10 nuciear
supply arising out of such agresrents shell be replaced by those of this Agreament.

3. The rights and obligations with respect to nuciesr supply arising out of 8 nuciear
cooperstion agresment between the United States of Americe and any third State that
accedes 1o the Community after the enky inlo force of thid Agreement shall be replaced by
mamwwmwmmbucmm The rights and
obiigations with respect 1 cther eress of nuciesr cocparalion shell be the subject of
negotiations betwesn the Community, the United Siates of America and the third Stale
concemed, in accordance with the provisions of Article 108 of the Eurstom Treatly.
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ARTICLE 20
INITIAL INVENTORIES
1. mmd“m“mbNMGWMM

subject to the agresments referred o in Article 19 from the date upon which such agresments
tarminate.

2. The provisions of this Agresment shall apply 10 equipment and non-nuclear matertsl
mwmmnnwmmnuhhmwmbnmmw

3. The inventories of nuciear material, squipment and non-nuclesr materiai subject 1o the
agresmaents referred o in Aricle 19 shall be approved by the appropriate authorities of the

Parties.
ARTICLE 21
DEFINITIONS
For the purposes of this Agresment:

1. "Parties” means the Govemment of the United States of America and the Europesn Atomic
Energy Community.
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2. (s) "Community" means both:

I the legal person created by the Treely establishing the Ewropesn Atomic
Energy Community (Euratom), Pasty 10 this Agreement;

H.  the teniiories 1o which the Eurstom Treaty spplies;

(b) “within the Community" meens within the tarritories 10 which the Euratom Treaty
applies;

{©) “beyond the Community” has the corresponding meening.

3 -Amwm.hnmdnm&uamn
Department of Stale; in the case of the Community, the Eurapean Commission, or such other
authority as the Party concemed may at any time nolily 1o the other Party.

4. “Equipment’ means any reacior as a compiste unit, other than one designed or used
Mﬁxhhﬂnﬂmd'm«m or any olher Rem so designaled jointly
by the appropriate authorilies of #he Parties.

5. "Non-nuciear melerial® means heavy waler, or any other material sultable for uss in &

reactor to siow down high velocily neutrons and increase the iikelihood of further fission, as
may be joinly designated by the appropriate suthorities of the Parties.

31
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8. "Nuclear material” means (1) source material and (2) special fissionable meterial.
"Source material” means uranium containing the mixture of isolopes accurring in nakure;
uranium depisted in the isotope 235; thorium; any of the foregoing in the form of metal, alloy,
chemical compound, or concentrate; any other material containing one or more of the
foregoing in such concentration as the Board of Govemnors of the IAEA shall from time to time
determine; and such other materisis as the Board of Govemors of the Agency may determine
or as may be agreed by the appropriste suthorities of both Parties. "Special flssionable
material® means piutonium, urenium-233, uranium enviched in the isotope 233 or 235, any
substance containing one or more of the foregoing, and such other substances as the Board
of Govemors of the Agency may determine or as may be agreed by the appropriate
authorities of both Parties. “Special fissionable malerial” does not include "source material®.
Any determination by the Board of Govemors of the Agency under Article XX of that Agency’s
Statute or otherwise that amends the list of materisis considersd 10 be "source material* or
“special fissionable material” shall only have effect under this Agresment when both Parties to
this Agreement have informed each other in writing that they accept such amendment.

7. “High enviched uranium® means uranium enviched 1o more than twenty percent in the
imm(-wumm;mmmemnm
percent or less in the isotope 235 (and/or uranium 233);

8. The following definitions relate to Articie 17 and Annex 8:

- "Cooperative activity” means any joint activity carried on under this Agreement, and
includes joint ressarch;

e
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= Tinformation” means scientific or technical data, results or methods of ressarch and
development stemming from the joint research and any other information desmed
necessary to be provided or exchanged under this Agresment or ressarch pursuant
thereto;

- 'MM'MMWMMNWMamMW
by @ person, legal entity, research instituts or other body desigristed by & Party or research
undertaken jointly by perticipants;

- Wm-mmm,mmammmh
joint research but not on behalf of one of the Parties.

9. Tmmm'mmmﬂmm.“muma
'NmmtnMewmmmwﬂd\mdamycﬂbm
mnmuhumduwmammnma
this Agresment.

10, “Alteration In form or content” means conversion of piutonium, high enriched uranium or
uranium 233 or fabrication of fusl contsining phkitonium, high srviched uranium or uranium
233, it does not include post irradistion examination invoiving chemical dissolution or
MMwMMMW,MMa
enrichment.
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11, “Storage facility” meens any facility (or any part of a facliity so designated by inclusion in
one of the lists refermed 10 in Article 8.3) the primary purposs and funclion of which is the
ssparate storage of sensitive nuciear material as described In peragraphs (), (1) and (i) of
Article 8.3 under adequate conditions of control, safety and safeguards as well as of physical
protection as described in Article 11.2.

In witness whereof the undersigned, being duly authorized thereto by the Govemment of the
United States of America and the European Atomic Energy Community respectively, have
signed this Agresment.
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AGREED MINUTE

During the negotiation of the Agresment for Cooperation in the peacehl uses of nuclear
wmnmmammnmww.hm
understandings, which shall be an integral part of the Agresment, wers reached.

A. PEACEFUL PURPOSES

1. mpmmmmmoomzwuwmmﬁm
dmbnnMMMMmmmxumamb
be used for medical purposes in a military hospitel,

B. NUCLEAR FUEL CYCLE ACTIVITIES

2. Upon entry into force of this Agreement, the Parties shall exchenge Hists of third countries
fo which retransfers pursuant to Article 8.1(C}() may be made by the other Party. Eligibliity
for continued inclusion on such lists shalt be based, as & minimum, upon satisfaction of the
foliowing criteria:

- mmmmmmmm.mww
party to, and in full respect of their cbilgations under the Non-Proliferation Treaty or the
Trsaty of Tietsloico and by being In compliance with the conditions. of
INFCIRC 254/REV 1/Part 1, and

&
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- hmumr«um-owmdmmumsuumnmmafh
msmumc«mu,mmmumwamm
agreement with the United States.

3 smummmwmu(c)mmmuwhmmwa

Pm.auudmmwmmmmum.wupmmby

the other Party. |nmmnpmmmmmhumm

criteria:

— consistency of the proposed action with the guidelines contained in IAEA document
INFCIRC 225/REV 3 and with the provisions of IAEA document INFCIRC 274/REV 1, as
mmwummmbympmmumsm;

- mmmmdmwmmdmmmhm

— the polential proliferation and security implications of the tranafer for either Party or a
Member State of the Community.

4. Either Party may add eligible third countries to its ists at any time. Either Party may
mmmmmmmmmnmm. Neither Party
Mmmmmmmmumumwmu
am,hmummwmmmdmumum
peaceful nuciesr cooperation with third countries. The Parties will cooperate in efforts to
obtain as soon as possible on a generic besis a confirmation from the third countries on the
mmmmmmhmquhm in force
between the receiving couniry and the non-retransferring Party. The receipt of such
mmmm-mmhma-mmbum.

«
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RMhmmmmwNMmqummamwuu
basis.

5. The Parties agres that, notwithetanding the provisions of paragraphs 2, 3 and 4, the
provisions set out in the Exchange of Noles dated 18 July 1988 betwesn the Commission of
the European Communiies and the United States Mission 1o the European Communities
conceming the Agresment for Cooperation in the Pesceful Uses of Nuciesr Energy between
the United Stales of America and Japan shall remain in effect as long as this Agresment
remains in force. The Parties confirm that the abovementioned provisions shall apply,

inter alia, to plutonium contained in mixed aiide fusl. The consents granied therein may be
suspended only if an avent of the same or grealer degres of seriousness as thoss referred to
in peragraph 8 arless which direclly iwesiens eliher the relransfer or the scivilies iwolving
the retransferred phutonium in Japen.

6. With reference fo paragraph 2 of Ariicie 8 of the Agreement and notwithstanding
moumu.mm.mwhmmmqm
changes %o the peaceful nucieer programmes it has delinested by nolifying the other Party in
writing in accordance with the procedures set forth below and receiving a written
acknowledgement.
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7. Such acknowledgement shall be given no later than thirty days after the receipt of the
notification and shall be limited 10 a stalement that the notificalion has been received,
intended changes in delinesied programmes shall receive the fullest possible considerstion
MMMNMMmmdeMm
views on safeguards matters of mutusl interest.

A) Fam%dlMMhthhmw
programme delinested by the Community, the notification shall contain:

@® hm.mdehMmhMumm

(0] immmmsm«mmmrm.um.u
fully applied;

(i) mambummmmmb-w
agresment refemed 10 in paragraph 1(a}, (b) or (¢) of Article 8, a confirmation that
relevant safeguards amangements have been agresd upon with the IAEA and that
mmumnmnmwummbn
aforementioned safeguards agresments, in the light of how thess agresments are
implemented during the iife of this Agresment and 30 as 10 enable the IAEA
meet ils cbjectives and inepection goel;

{v) aud\mn-eam information as is availeble 1o the Community on the IAEA

mwmmmmﬁmmmm
relevant 10 the faciity;
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) & confirmation thet physical protecion messures as required by Articis 11 of
this Agresment will be applied.

(8) Formma-mmammbnmm
nuciear programme of the United Stales, the notification shell contain:

® ummmmuuwmamumm

@  for fackties censed or certified by the United Stales Nudisar Regulatory
Commission, a confinmation that the Fundamentsl Nuciesr Materiai Control Plan,
describing how S requirements of the US Code of Federsl Reguiations, Tile 10,
Part 74, ss amended, wil be met, has besn approved for the facillty; for
United States Depariment of Energy civil fackities, & confiemation thet the facilty is
in compliance with the requirements of the Department of Energy Order 583338,
"Control and Accountability of Nuciear Malerisls™ and associeted guides, as
amended;




©
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mamhumwmwmhhm
agresment referred W in paragraph 1{d) of Articte 6, a confirmation that the
relevant safeguards arrangements have been agreed upon with the IAEA and that
those arangements will permit the (AEA o exercise fully its rights pursuant 1o the
sforementioned safeguards agreement, in the light of how this agresment is
implemented during the ife of this Agresment and 30 as to enable the IAEA 1o
meet its objectives and inspection goai;

information on the basic festures contained in the Fundamental Nuciear Material
Control Pian or the compliance with the Department of Energy Order referred to
above, and such non-confidential information as is avaliable o the Unitad States
on the IAEA safeguarde approach; and

a confirmation that physical protection measures as required by Articie 11 of this
Agresment will be applied.

Either Party may delete a facility from the peaceful nuciesr programme i has
delineated, by providing to the other Party & notification contsining the facity name and
other relevant information available.
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8. A. The activities referred 10 in paragraph 2 of Articie 8 of this Agresment may proceed as
long as those provisions conlinue in effect with respect o the psaceiul nuciesr
programme delineated by a Party, uniess the other Party considers, pursuant to the
procedures set out below, that thess activities should bs suspended on the besis of
objective evidence that their continuation would sniall 2 serious threet 10 the security of
either Party or of & Member Stals of the Community, or a significant increase in the risk
of nuciear proliferation, resulling from a situation of the same or grester degres of
seriousness as the following:

(8} With regard to the Community:

0

& non-nuciesr-weapon State member of the Community detonstes a
nuciesr weapon or any other nuciear axplosive devicse;

a nuclear-weapon State member of the Community detonates a
nuciear weapon or any other nuciear explosive device using any ibsm
subject to this Agreement;

a Member State of the Community or the Community, as relevant,
materially violates, terminates, or deciarss itseif not to be bound by,
the Non-Proliferation Treaty or the relevant safeguards sgresments
referred 10 in Article 6.1, or the Guidelines applicable to the transfers of
nuciear items laid down in document INFCIRC 254/REV 1/Part 1, as it
may be revised and accepted by the Parties;

41
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a Member State of the Community retransfers an item subject to this
Agresment to a non-nuciear-wespon State which has not conciuded a
full-scope safeguards Agresment with the IAEA;

a Member State of the Community is subjectsd to measures taken by
the Board of Govemnors of the IAEA, pursuant to Article 19 of the

relevant safeguards Agresment referred fo in Article 6.1(a), (b} or (c);

acts of war or serious intemal disturbances preventing the
maintenance of law and order, or serious intemational tension
constituting a threat of war, that threaten severely and directly the
safeguarding or physical protection of such activities.

With regard to the United States:

0

o

the United States detonates a nuciesr weapon or any other nuciear
explosive device using any item subject 10 this Agreement;

the United States materisily violates, terminates or declares itseif not to
be bound by, the Non-Proliferation Treaty or the relevant safeguards
agreement referred to in Article 6.1.(d), or the Guidelines applicable to
the transfers of nuciear items laid down in document

INFCIRC 254/REV 1/Part 1, as it may be revised and accepted by the
Parties;
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) mummsmmm-smmbwmba
non-nuciear-weapon State which has not conciuded & fuli-scope
safeguards agreement with the IAEA;

@) humdswummummmbymma
Govermors of the IAEA, pursuant to Article 18 of the safeguards
Agresment referred in Article 8.1(d);

- v) muwwmmmmm
maintenance of law and order or serious intemational tension
wnmmaﬂmdw.mmmmdneﬂyh
safeguarding or physical protection of such activities.

B. The Party considering that such objective evidence may exist, shail consult with the
mm,ummmummmummm
for the Community, before reaching any decision.

C.  Any such decision that such objective evidence does axist, and that activities
referred to in paragraph 2 of Article 8 should thersfors be suspended, shail be
umawwhmahumsuu-uwncwuhem
umuhmmu.muumnhmmmmm.

D. AnydodﬂontakmbyaPﬁymmmmmmwytoh
mammmmmnma,mzaw:m
taken as a whole.
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E. mmmm-anmammmuuwm
Mmmmamuummnmmum
do not foreses any such thrests develaping in the future,

9. Actions of governments of thied countries or svents beyond the territorial jurisdicion of
mmmmumdn-mumhmdmam
mb%ammmmmmmm.mn
such actions or events, those aclivilies or facillty opsrations would clearly result in a
WMhthmehlmﬁuﬁhMG
the Party invoking the provisions of peragraph 8.

10. The Party invoking the provisions of paragraph 8 shall heep under constant review the
development of the situation which prompied the decision and shell withdraw its invocation: as
$00N as warranted.

11.  The provisions of paragraph 8 shall not be invoked due to differences over the neture of
the Parties’ psaceful nuciesr programmes or fust cydls choices, or for the purpose of
MWM«dMM«M“MM
programmes or activilies of the other Party, or s pesteld ruclear cooperation with

12. ‘Any decision to invoke the provisions of paragraph 8:shall only be taken in the most
extreme circumstances of exceptional concam from 8 non-profiferstion or security point of
view and shall be appiied for the minimum period of fime necessary 1o deel in & manner
acceptable 10 the Parties wilh the excepiionsl case.
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13 Mnmwupmhmzdmadnmu
suspended, as provided in peragraph 8, quantities of nuciear material equivalent o the
mmnmm1mahmunmwmn
suspension Is applied, be reganded during such suspension as subject 1o this Agraement but
mbummwummuhmm

C. PROPORTIONALITY

14. For the purpose of implementing the provisions of Articls 8 and paragraphs 2-5 of
Article 13 with respect 10 special fissionsble material produced through the use of nuciear
material andfor non-nuciesr meterial Yansferred pursusnt 10 the Agresment, when such
nuciesr materiel andfor non-nuclear materiel is used in equipment not so transfered, such
provisions shall be applied 1o that proportion of speciel fissionable materiel produced that
represents the ratio of Wanelerred nucleer materiel andior non-nuclear Mmeterial used in the
production of the special flesionable maleriel 10 the total amount of nuciesr material andvor
non-nuciesr material 30 used.

D. RESULTING OBLIGATIONS

15. The obligations arising out of Articie 8, 7 and 11 in reletion o special fissionable material
produced through the use of nuciear material subject 1c the Agresment in squipment not
transfered under the Agresment mey be salisfied without specific tracking of thet special
fissionable materiel. Véhen such specisl fissionable meterial is subsaquently used in
equipment not 0 transferred, that equipment shall, during such use, be operated for peaceful
applications only. .

N
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E. SUSPENSION AND TERMINATION

6. Both sides regard I as extremely uniikely that actions would be taken by the
Comnwunity, its Member States or the Uniled States of America which would cause the other
Party 1o invake the rights specified in Arlicie 13. Nonethelass this Acticle relflects the firm
convicion of bolh Parties that they would view with the uimost conoem acts constiuling &
material viclation or breach of non-proliferation commitments by any country and thet
sppropriate actions such as those provided for in Article 13 would be taken by e
Community, s Member States or the United States of America in reeponse 10 sny material
violation of non-profiferation commitments.

17.  No violation may be considered as being material uniess corresponding 1o the definition
of material violalion or breach contained in the Vienna Convention on the Law of Treaties.

-18. Additionally, a determination as to whether there has bean a meterial viclation of the
fundamental safeguards commiiments contained in the safeguards Agresments referred 10 in
Article 8.1. or in such other agreement as may amend or replace them, would only be made
by the President of the United States of America or the Councll of the Europsen Union, as
relevant. in making such a delermination, a crucial factor wilt be whether the Board of
Govemors of the Agency has made a finding of non-compliance.
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DONE at Brussels this seventh day of November, 1995, in duplicate, in the English
language,

UDFAERDIGET i Bruxelles, den 7. november 1995, i to eksemplarer pd engelsk,
GEDAAN te Brussel op 7 november 1995, in tweevoud, in de Engelse taal,

TEHTY Brysselissi 7 plivink marraskuuta 1995 kshtena samanlsisens kappaleena
englannin kieleila,

FAIT i Bruxelles, le 7 novembre 1995, en deux exemplaires, en langue angiaise,

GESCHEHEN zu Brilssel am 7. November 1995 in zwei Urschriften in englischer
Sprache. /

‘Eywve ot Boukélhes, otig 7 NoepfPolov 1995, ewg Shoiv, ota ayyhxd.

FATTO a Bruxelles oggi, 7 novembre 1995, in duplice copia, in lingua
inglese,

FEITO em Bruxelas em sete de Novembro de mil novecentos e noventa e cinco, em
duplo exemplar, em lingua inglesa,

HECHO en Bruselas el 7 de noviembre de 1995, en doble cjemplar en lengus
inglesa,

UTFARDAT, i Bryssel den 7 november 1995 ph engelska i tvi likalydande
exemplar, .

46A



52

FOR THE UNITED STATES OF AMERICA:

FOR AMERIKAS PORENEDE STATER:

VOOR DE VERENIGDE STATEN VAN AMERIKA:
AMERIKAN YHDYSVALTOJEN PUOLESTA:

POUR LES ETATS-UNIS DAMERIQUE :

FOR DIE VEREINIGTEN STAATEN VON AMERIKA:
A TIZ HNQMENEZ IXOAITEIEE THE AMEPIKHE:
PER GLI STATI UNITI D'’AMERICA:

PELOS ESTADOS UNIDOS DA AMERICA:

POR LOS ESTADOS UNIDOS DE AMERICA:

PA FORENTA STATERNAS VAGNAR:

FOR THE EUROPEAN ATOMIC ENERGY COMMUNITY:
FOR DET EUROPZISKE ATOMENERGIFELLESSKAB:

SIR LEON BRITTAN CHRISTOS PAPOUTSIS
VICE PRESIDENT OF THE COMMISSION MEMBER OF THE COMMISSION
OF THE EUROPEAN COMMUNITIES OF THE EUROPEAN COMMUNITIES
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and at Brussels this day of » 1995, in duplicate, in the Danish, Finnish,
French, German, Greek, Italian, Portuguese, Spanish and Swedish languages, all eleven
languages being equally suthentic.

og i Bruxelles, den ... 1995, I to eksomplarer, pd dansk, tysk, engelsk, spansk, fransk,
greesk, italiensk, nederlandsk, portugisisk, svensk og finsk idet alle elleve sprog o lige
sutentiske.

en te Brussel op ... I”S,inmevun,indemawue,deﬂngdu,del'inu,de
ane,deGﬁehe,deluliunae,deNeduimdePomme,deSpmuende
Zweedse taal, zijnde alle elf teksten gelijkelijk authentiek.

i Bryiadinl . phivind ....... kuuts 1995 kahtena samantsisena kappaleons tanskan, -
hollannin, suomen, ranskan, saksan, kreikan, italian, portugalin, espanjan ja ruotsin kieleilt
kaikkien yhdentoists kiclen ollessa todistusvoimaisia,

et & Bruxelles, le... . 1995, en deux exemplaires, en langues
allemande, danoise, espagnole, finlandaise, francaise, grecque, italienne, néerlandaise,
portugaise et suédoise, ulmzellnmflimmw&i,

und 1 Briissel am ....... 1995 in zwei Urschrifien in dinischer, deutscher, finnischer,
franzbsischer, griechischer, italienischer, nioderiindischer, portugiesischer, spanischer und
schwedischer Sprache, wobei jeder Wortlsut gleichermaBen verbindlich ist.

oy otig Bpuléddeg otig ............ 1995, €1 di1xdobv, ora Savikk, oAdavdixk,
rvravding, yallick, yepuavixk, eAdqvick, tralin, roptoyaiixk,
1oxaviKd ket goundixd: ka1 o1 Evdexa yAdooes efvar effoou avBeviixse.

¢ a Bruxelles,  oggi, 1995, in duplice copia, nelle lingue danese
olandese, finnico, francese, tedesco, greco, italiano, portoghese, spagnolo, svedese, gli
undici testi facenti ugualmente fede.

e em Bruxelas, em ......... de....... demitnoveo;nhuemednoo,unhplo
exemplar, em linguas aleml, dinamarquess, espanhols, finlandess, francesa, grega,
iﬂMMMmemMﬁmammﬁmm.

yeanndud. de de 1995, en doble gjemplar en lenguas alemana, danesa,
wﬁﬂmﬁmmmmwymﬁmh
once textos igualmente suténticos.

och i Bryssel dem 1995 i tv likalydande exempiar ph dansks, finsks, fransks,
m&ugﬁumwmmmmmﬁm
a giltiga.
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FOR THE UNITED STATES OF AMERICA:

FOR AMERIKAS FORENEDE STATER:

VOOR DE VERENIGDE STATEN VAN AMERIKA:
AMERIKAN YHDYSVALTOJEN PUOLESTA:

POUR LES ETATS-UNIS D'AMERIQUE :

FUR DIE VEREINIGTEN STAATEN VON AMERIKA:
TTA TIE HNOMENEZ IIOAITEIEZ THE AMEPIKHE: -
PER GLI STATI UNITI D’AMERICA:

PELOS ESTADOS UNIDOS DA AMERICA:

POR LOS ESTADOS UNIDOS DE AMERICA:

PA FORENTA STATERNAS VAGNAR:

FOR THE EUROPEAN ATOMIC ENERGY COMMUNITY:

FOR DET EUROPZEISKE ATOMENERGIF £LLESSKAB:

VOOR DE EUROPESE GEMEENSCHAP VOOR ATOOMENERGIE:
EUROOPAN ATOMIENERGIAYHTEISON PUOLESTA:

POUR LA COMMUNAUTE EUROPEENNE DE L'ENERGIE ATOMIQUE:
FOR DIE EUROPAISCHE ATOMGEMEINSCHAFT:

INA THN EYPQIJAIKH KOINOTHTA ATOMIKHE ENEPTEIAL:
PER LA COMUNITA EUROPEA DELL'ENERGIA ATOMICA:
PELA COMUNIDADE EUROPEIA DA ENERGIA ATOMICA:
POR LA COMUNIDAD EUROPEA DE LA ENERGIA ATOMICA:
PA EUROPEISKA ATOMENERGIGEMENSKAPENS VAGNAR:
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REPROCESSING FACKITIES
COGEMA - ETABLISSEMENT DE LA HAGUE LA HAGUE

COGEMA - USINE UP-1 AND

CEA SERVICE DE L'ATELIER PILOTE MARCOULE
BRITISH NUCLEAR FUELS PLC SELLAFIELD
UKAEA GOVERNMENT DIVISION DOUNREAY

(") = MOX Fust; ("} = HEU Fuel

0O

Cmqhmmhmuholwmuptyw.

Caoaclly ()
FRANCE 1800
FRANCE 400

UNITED KINGOOM 2 700

UNITED KINGDOM ca 5 (9

802
BELGIUM 35
BELGIUM 35

47
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SIEMENS BRENNELEMENTEWERK -

BETRIEBSTEIL MOX-VERARBEITUNG HANAU GERMANY 160

CERCA/ETABLISSEMENT DE ROMANS ROMANS FRANCE 0.2
SUR ISERE

SOCIETE INDUSTRIELLE DE

COMBUSTIBLE NUCLEAIRE VEUREY FRANCE 0,05

COGEMA — COMPLEXE DE FABRICATION

DES COMBUSTIBLES CADARACHE FRANCE 30

ETABLISSEMENT MELOX ‘ MARCOULE FRANCE 115

BRITISH NUCLEAR FUELS PLC SELLAFIELD UNITED KINGDOM 12¢

UKAEA GOVERNMENT DIVISION DOUNREAY UNITED KINGDOM ca 1 (Heu)

cat (™)

(™) = Pu residues

() Capacity is axpressed in tonnes of heavy metal per year.
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US DEUINEATED PEACEFUL NUCLEAR PROGRAM

l. mem«mhmuMdmm.mmm
mmmhmwmmmmmm

A. Reprocessing faciities

None

B. Facilities for alteration in form or contert

1. Conversion Plants
Name and location Iwe Licensed capacity
Nuciear Fuel Services Uranium downbiending 7 000 kg U-235
P.O. Box 337, MS123,
Erwin, TN 37850
Radiochemistry Conversion Less than 1 000 kg of
Processing Pilot Plant HEU and more than
Oak Ridge National Lab 100 kg of U-233

P.0. Box X,
Osk Ridge, TN 37830
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2. Fusl Fabrication and Procsssing Plants

Name and location Tyne Licsnsed capacity
General Atomics Fusi fabrication for >20% erviched U,
P.O. Box 81808 TRIGA ressarch 100 kg U-235

San Diego, CA 82138 reaciors

Il. Facilities for reprocessing or alleration in form or content of phutonium, uranium 233 and

high enviched uranium in sn aggregate quantity not 1o exceed one (1) effective kilogram do
not require specification.
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INTELLECTUAL PROPERTY RIGHTS

Pursuant to Article 17 of this Agresment, rights 10 inteliectusl property creeted or fumished
under this Agreement shall be allocated as provided in this Annex.

. Apolication

This Annex is applicable to all cooperative activities undertaken pursuant to this
Agresment, axcept as otherwise specifically agreed.

Il.  Qwnership. Aliocation and Exercise of Rights

1. For purposes of this Agreement “intellectusl proparty™ shell have the meaning found
in Article 2 of the Corwention establishing the World intellectual Property
Organization, done at Stockholm, 14 July 1967.

2. This Annex addresses the allocation of rights, interests and royaities between the
Parties and perticipants. Each Party shall ensure thet the other Party may obtain the
rights to intellectual property aliocated 1o &t In accordance with this Annex. This
Annex does not otherwise aiter or prejudiics the allocaion between a Party and its
nationais, which shall be determined by thet Party's lews and practices.

51
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3 Tum«mdmmwmmmwmm

this Annex.

4@ onhmawmmmm.mm
mmmmu..mmwwmm,
munmnnmummmhuum
principles:

)

)

mmmmmmm-mmdm
mmmmmmmAm(mm
implementing arrangements). ’

Uniess otherwise agreed, mmmmhirmm
mmmmmuwwmm
without temvitorial restriction.

Emmmmmmmmmbmu
mmmmmmnrmumpmm
a timely fashion.

Each Party shall have a non-exciusive, imevocable, royaity-free license
bmmWMMMhmh
research and development purposes only.
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U] vmmmmwmmmm
shares samed by the host institutions from licensing of such
intellectual property rights under the policies of the host institutions.

(b) |ndwmmu,wnmmwhmmmm
Party shall require all its periicipants 1o enter into specific agresments
conceming the implementation of joint research and the respective rights
and obligations of the participants. With respect 1o intellectusl property, the
agreement wik normally address, among other things, ownarship, protection,
user rights for resserch and development pusposes, sxpioitation and
dissemination, including arrangements for joint pubiication, the rights and
obligations of visking researchers and dispule seitiement procedures. The
agresment may aiso address foreground and background information,
licensing and deliverabies.

s, mmmmumhmmwhm
mpmmmumpummmwmm
mmmmlnu-ﬂdhm.wuhm. n
particular ()) the use of informetion crested, or otherwiss made svailable, under the
Agresment and its dissemination insofar as this is In accordance both with the
muuhmmnmdmwwmm
fules which may be in force under the Parties’ domestic laws goveming treatment of
sensitive or confidentisl information in the nuciear fiskd, and (i) the adoplion and
implementation of intemational standards.
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Copyright works

Consistent with the tenms of this Agreement, copyright belonging 10 the Parties or to
participants shall be accorded tresiment consistent with the Agrsement on Trade
Related Aspects of intellectual Property Rights administersd by the World Trade
Organization.

Scisntific Literary Works

wnummu«mmnmmmm
procedures shall spply:

1. Each Party sheil be sniiled 10 a non-exciusive, irrevocable, roysity-free licence in alit
countries 1o fransiate, reprockice and publicly disiribute information contained in
MNWMMM,MGMMM
arising from joint resserch pursuant 1 this Agreement by or on behalf of the Parties.

2. AN publicly distributed copies of a copyrighted work prepered under this provision
shall indicate the names of the authors of the work unisss an suthor expicitly
declines 10 be named. They shall aiso bear a cleary visible acknowledgment of the
cooperstive support of the Parties.
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V. Undisclosed_information
A. Documentary undisciosed information

1. Each Party and the perticipants shall identify at the earfiest possibie moment the
informaﬁonmvawilhtomdnu\dadoudhmlomm
taking account, inter slia; of the following criteria:

- ﬂwhfonnaﬁmismhhsmmhhmt,uabodyothme

precise configuration or assembly of its components, generally known or
readily accessible by lawful means;

- mimmmmammmmbymam
secrecy;

~ the information has been subject to steps that were reasonable under the
dmmwmmmyhm,mmﬁmmm.

ThePuﬁesorhepafﬁdpummayinmmincans'wMuﬂus
otherwise indicated, parts or all of the information provided, exchanged or
created inlhomsoofjoimruurd\ptnmmﬁu\mm may not be
disclosed.
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2. Each Party or participant shall ensure that undisciosed information under the
Agreement and its ensuart privileged nature is readily recognizable as such by
the other Party or participant, for exampie by meens of an appropriate marking or
restrictive legend. This also applies 1o any reproduction of the said information, in
whole or in pert.

A Party or participant recaiving undisciosed information pursuant to such
agresment shall respect the privileged nature thereof. These limitations shaii
automatically terminate whan this information is disclosed by the owner without
restriction.

3. Undisciosed information communicated under this Agresment may be
disseminated by the recsiving Party or pasticipant to persons employed by the
receiving Party or participant including its contractors, and other concerned
depariments of the Party or perticipant authorized for the specific purposes of the
joint research underway, provided that any undisclossd information so
disseminated shall be protecied 1o the extent provided by sach Party’s laws and
regulations and shall be readily recognizabie as such, as set out above.
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8. Non-documentary undisciosed information

Nmmmwwmm«mmmﬁm
provided in seminars and other mestings amanged under the Agreement, or
mmmmmumum.mamumm,
will be treated by the Parties or their designess according 10 the principles
specified for documentary information in ths Agresment, provided, however, that
the recipient of such undisclosed or other confidential or privileged information has
been made aware in writing of the confidential character of the information
communicated not iater then the time such a communication is made.

C. Control

Empwmmwmmmmmmdbyﬂ
under this Agreement shall be controlied as provided herein. if one of the Parties
mmmnmu.amumwbmm
to meet the non-dissemination provisions of paragraphs A and B above, it shall
immediately inform the other Party. The Parties shall thereafter consult to define
an appropriate course of action.




1. Disputes between the Parlies conceming intellactual property shalf be resolved in
accordance with Article 12 of this Agreament.

2. In the svent either Party or & participant concludes thet a new type of intellectuat
property not covered in a TMP or agresment between perticipants may result from a
cooperative activity undertaken pursuant 10 this Agreement, or ¥ other unforeseen

_ difficulties arise, the Parties shall enter into immediate discussions with the object of
assuring thet the protection, expioitation and dissemination of the intellectual property
in question are adequately provided for in their respeciive tervitories.
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DECLARATION ON NON-PROLIFERATION POLICY

On the occasion of the signature of the new Agreement for cooperation in the peaceful uses
of nuclear energy between the European Atomic Energy Community and the United States
of America, the United States of America, hercinafior reforred 10 83 the United States, and
the European Union have decided to record the followiag understendings.

The United States and the European Usion re-affirm their support for sppropriately
strengthening nuclear non-proliferation measures on & woridwide basis, their commitment
nwngywmmmmumhmmmabym
international noa-proliferation rules and their opposition to controls that unfairly burden
leghmmmmmﬂunﬂymmMMWmthepmeﬁd
nuclear area.

The United States and the European Union are committed to ensuring that resesrch on, and
development and use of, nuclear energy for peaceful purposes are carried out in a manner
mumtmmdwobjewmd&ewmﬁewm&mw%
(the Treaty), to which the United States and all Momber States of the Community are
parties. They affirm their intention 10 work clossly togother sad with other interested States
to urge universal adherence to the Treaty. They share the view that the Treaty is the
mdmmmmdﬂammﬂuum
mgmelsnmywdnmnmmdﬁlwuudmdwmy
and the objectives of Article IV of the Treaty. They farther share the view that assurance of
sepralifaratier shoc or inyperien: earhig, . wesanen. w wgupl; Wl Sak rasapititon Ul
ﬂusrdmmhphuwdmwhﬂnm%umbfmhm
international nuclear trade and co-operation.

Neither expects any policy changes or other circumstances 1o take place that would
adversely affect the terms for co-operation established by the Agreoment including, in
particular, those terms relating to agreement for certain activities to be carried out on an
assured, secure and uninterrupted basis over the life of the agreement.

neUmwdSumMmmemﬁmmmh“memﬁme
European Atomic Energy Commuaity concerning elimiastion of provisions regarding
consent in so far as improvements in the globsl non-proliferstion environment lead to
changes in the U.S. position in this respect.

TheUmMSthEmlmMymmhmAmmmBmgy
Agency (IAEA) and its indispeasable role in non-proliferstion. They recognize the IAEA's
safeguards-system as an essential olement of the intornational son-proliferation regime.

They have confidence in the IAEA sefeguards system, while recognizing the need for the
continuation of work on improvessent of that system, especially in areas of protiferation
concemn. They share the view thet the non-auciosr wespon States having nuciesr facilities
that are not under IAEA safeguards should put such facilitios under IAEA safeguards, and
that adherence to the Tresty is the best way to achieve this result.

meUlﬁtedSmeslnddnEmopeulﬁnantomwukend\mu
are necessary 1o allow the IAEA to apply sefoguards offoctively sand efficiently and to attain
its inspection goals at nuclear facilitios in their reapective jurisdictions in accordance,
respectively with the safeguards agreement botween the Agency and the United States of
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America and the safeguards agreements between the Agency, the Community and the
Member States of the Community.

8. mwmmmmmmwmmrw.mww
has to make certain, by sppropriate supervision, that nuclear materials are not diverted to
purposes other than thoss for which they are intended, and that to this end safoguards are
applied in accordance with Chapter VII of the Euratom Tresty. The United States and the
European Union share the view that the Community's regional safeguards system makes an
important and valusble contribution to the achievement of non-proliferation goals snd the

9 - ﬂwUﬁhdSmﬁeCothy,ndmiBmMdeM&eyuep«ﬁaw
the International Convention on the Physical Protection of Nuciear Material, the provisions
of which are important 10 the preveation of the itlicit circulation of nuciear material. The
United States and the Member States of the Community affirm their intention to ensure
application of sdequate physical protection to the use, storage and transport of nuclear
material within their respective jurisdictions.

10.  The United States and the Europesa Union re-affirm their shared view that the common
nuclear non-proliferation export policies and practices refected in the Nuclear Suppliers
Group (NSG) guidelines and the ZANGGER Committes understandings play an important
role in ensuring that peacefl nuciesr cooperation is carried out under appropriate conditions
and controls. The United States and the European Union stress in particular the importance
of the NSG policy of requising IAEA safeguards on all auclear sctivities, present and future,
a3 a condition for transfer t0 any non-suclear wespon State of any nuclear facilities,
equipment, components or materials on the NSG and ZANGGER Committee trigger list, and
of the NSG arrangement for the control of nuciear-related dual-use equipment, material and
related technology. -

They also reaffirm their intention to exercise caution and restraint in the export of sensitive
items such as reprocessing and ensichment equipment and technology, recovered plutonium,
and highly enriched uranium.

11.  The United States and the Europesn Union affirm their intention to co-operate with each
other and with other interested States 10 urge all nuclear suppliers to adhere to the NSG
guidelines for muclear transfers and otherwise to conduct suciear export policies in & manner
that contributes 40 the prevention of suciesr proliferstion.

12.  The United States and the Buropesn Usion acknowledge that the separation, storage,
transportstion, and use of plutonium cali for the continuation of measures to ensure the
avoidance of risk of auclear proliferstion. They are dotermined to continue to support the
strengthening of intemational safeguards and other aon-proliferation measures.

. 7 November 1995
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“vn EUROPEAN COMMISSION
®

%*
i+ %

Brusseis, 7 November 1995

*i**

H.E. Mr. Warren Christopher,
Secretary of State of the
United States of America

Sir,

We have the honour to refer to Article 4.2 of the Agreement for Cooperation in the
Peaceful Uses of Nuclear Energy between the European Atomic Energy Community and
the United States of America.

With regard to the implementation of that Article it is our understanding that we
have agreed on the foliowing. Authorizations, including export and import licences as
well as authorizations or consents to third parties relating to trade, indusirial operations
or nuclear material movements on the territories of the Parties should generally be issued
within a period of two months of a submission to the relevant authority. Nuclear trade
between the European Community and the US shouid be faciitated and encouraged; it
is recognized that reliability of supply is essential and that industry in the Community and
in the USA needs continuing reassurance that deliveries can be made on time in order
to planmmmtommﬁmmmmmm;ﬁismmwmm
undue delays in the grant of export licences and other relevant authorizations including
import licences would be inconsistent with the sound and efficient administration of this
Agreement.

We wish o recall that, in accordance with Article 10 of the Agreement, the Parties
will not interfere in the nuclear programmes of each other; they recognize that the
European Union, its Member States and the USA are equally strongly committed to
international nuciear non-proliferation and safeguards regimes.
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In the negotiation of the Agreeinent the Parties took due note of the undertakings
which had been entered into in this fieid.

mpamuemummmmmmmwmmm
undertakings. Accordingly the Parties, in the grant of licences for the export of items
pursuant to this Agreement, will refrain from requiring additionat confirmation from the
other Party and its relevant persons, underiakings or authorities about fult compilance
with these commitments.

(n this context, it is further agreed that if the relevant authority considers that an
application cannot be processed within the target two months period, it shall immediatety
provide a reasoned information to the submitting persons or undertakings. in the event
of a refusal to authorize an application or of 8 deiay exceeding four months from the date
mmmmmn.mpwdmmmpmmuummqmm
urgent consultations under Article 12 of the Agreement which shall take piace at the
earfiest opportunity, and in any case not fater than 30 days after such request.

WemdappnciateyoureonﬁrmaﬁonmatyousharemeundmtandMs
recorded in this letter.

Please accept, Sir, the assurance of our highest consideration.

For the European Atomic Energy Community:

Sy

The Honourabie
Sir Leon Brittan Christos Papoutsis
Vice-President of the Commission Member of the Commission

of the European Communities of the European Communities



No. 42

sirs:

Brussels, November 7, 1995

I have the honor to acknowledge receipt of your

letter, dated today, concerning the issue of Export

Licenses, a copy of which is attached.

I have the further honor to inform you that the

Government of the United States of America shares the

understandings recorded in that letter.

Accept, Sirs, the assurances of my highest

consideration.

The Honorable
8ir Leon Brittan,
Vice President of the
Commission of the

European Communities.

Stuart E. éiz’xta't .

Ambassador

The Honorable
Christos Papbutsis,

Member of the
Commission of the

European Communities.
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No. 43

The United States Mission to the European Union has
the honor to present its compliments to the Commission of
the European Communities and wishes to inform the
Commission that the United States of America is firmly
committed to eliminating over time the use of high
enriched uranium from civil nuclear energy uses. Toward
that end it has promoted the Reduced Enrichment for 7
Research and Test Reactors (RERTR) program to develop low
enriched fuels for such reactors and has proposed to adopt
a policy of managing spent nuclear fuel from foreign
research reactors including the possibility of accepting
U.S. origin spent research reactor fuel in the United
States for disposal. 1In the latter case, the United
States is preparing a programmatic environmental impact
statement which will be completed in 1995.

The United States of America recognizes, however,
that specitic research reactors in the European Atomic
Energy Community wmay, under certain circumstances, need to

use high enriched uranium as fuel.
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-

If, in order to meet such needs, the Community should
seek to re-enrich high enriched uranium supplied under the
previous agreements for cooperation, the United States of
America confirms that it will use its best endeavors to
come to agreement with the Community in accordance with
the provisions of Article 8.1(A) on the conditions to be
applied to such enrichment.

The United States Mission to the Buropean Union
wishes to renew to the Commission of the European
Communities the assurances of its highest cénsideration.

L5L

Stuart E. Eizenstat
Ambassador

United States Mission
to the European Union,

Brussels, November 7, 1995.
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Brussels, November 7, 1995

No. 44
8irs:

I have the honor to refer to the Agreement for
Cooperation in the Peaceful Uses of Nuclear Energy Between
the United States of America and the European Atomic
Energy Community (hereinafter referred to as "the
U.S.-Euratom Agreement™) and in particular to Article 8.1
C(iii) of that Agreement.

I have the further honor to confirm that the United
States is negotiating a new peaceful nuclear cooperation
agreement with the Swiss Federation, and that the United
States is prepared to offer long-term prior consent to the
Swiss Federation for the transfer of irradiated nuclear
material subject to such an agreement into Euratom for
reprocessing and for storage of the recovered plutonium
and its fabrication into mixed oxide fuel elements. The
United States is also prepared, in connection with a new

The Honorable The Honorable
Sir Leon Brittan, Christos Papoutsis,
Vice President of the Member of the
Commission of the Commission of the

European Communities. European Communities.
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-2-

peaceful nuclear cooperation agreement with the Swiss
Federation, to offer long-term, prior consent to Euratom
to the retransfer of Swiss plutonium, including such
plutonium contained in MOX fuel elements, subject to the
U.S.-Euratom Agreement, to Switzerland for use in that
country's peaceful nuclear program.

Accept, Sirs, the renewed assurances of my highest

consideration.

stfart E. Eiz&z'tat

Ambassador
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No. 45

The United States Mission to the Buropean Union
presents its compliments to the Commigsion of the Buropean
Communities and refers the Commission to the Agreement for
Cooperation in the Peaceful Uses of Nuclear Energy Baetween
the United States of America and the European Atomic
Energy Community, signed on 7 November 1995, and in
particular to Article 21, paragraph 6, thereof. _

According to the terms of that provision, plutonium
is included in the definition of "special fissionable
material.®

In Article XX of the Statute of the International
Atomic Energy Agency (IAEA), the definition of special
fissionable material includes a reference to plutonium 239
and not to plutonium. i

It is internationally recognized, e.g., in paragraph
36 of IAEA document INFCIRC 153, that plutonium with an
isotopic composition of Pu238 exceeding 80% is of no
relevance for safeguards purposes and may be mt from
the usual controls applied to special fissionable material.
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-2-

The Parties agree that the adoption of the definition
of -peciai fissionable material in paragraph 6 of Article
21 is not intended to supersede the IAEA definition or to
interfere with the multilateral safeguards regime.

Accordingly, the Parties confirm that plutonium with
an isotopic composition of Pu238 exceeding 80% need not be
brought within the scope of the Agreement.

The Mission would appreciate confirmation by the
Commission that it shares the understandings recorded in
this letter.

The United States Mission to the European Union
wishes to renew to the Commission of the‘European

Communities the assurances of its highes; consideration.

YR

Stuaét E. Eizenstat

Ambassador

United States Mission
to the European Union,

Brussels, November 7, 1995.
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e EUROPEAN COMMISSION
. ’ Brusseis, 7 November 1995

»
4%

'***

The Commission of the European Communities presents its compliments to the Mission
of the United States of America to the European Communities and has the honour to
acknowledge receipt of the letter, dated 7 November 1995, from the Mission of the United
States of America to the European Communities concerning Articie 21.6, a copy of which
is attached.

The Commission of the Europsan Communities wishes to inform the Mission of the

United States to the European Communities that it shares the understandings recorded
in that letter. ’

The Commission of the European Communities avails itself of this opportunity o renew
to the Mission of the United States of America to the European Communities the
assurance of its highest consideration.

For the European Atomic Energy Community:

L. C.P

The Honourable The Honourable
Sir Leon Brittan Christos Papoutsis
Vice-President of the Commission Member of the Commission

of the European Communities of the European Communities
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No. 46

The United States Mission to the Buropean Union
presents its compliments to the Commission of the Buropean
Communities and refers the Commission to the Agreement for
Cooperation in the Peaceful Uses of Nuclear Energy Between
the United States of America and the European Atomic
%pargy Community, signed 7 November 1995,

Sensitive Nuclear Technology

The Government of the United States of America notes
that the Agreement does not provide for the transfer of
sensitive nuclear technology or any component or group of
compénents which are essential to the operation of a
complete uranium enrichment, nuclear fuel processing or
heavy water production facility. The Government of the
United States of America confirms to the European Atomic
Energy co-puﬁity that sensitive nuclear technology,
defined as.any information (including information
incorporated in a production or utilization facility or
important component part thereof) which is not availablé
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to the public and Jhich is important to the design,
construction, fabrication, operation or maintenance of a
uranius enrichment or nuclear fuel reprocessing facility
or a facility for the production of heavy water, but not
including Restricted Data (1), may Sc transferred to the
Community outside an agreement for cooperation pursuant to
sections 127 and 128 of the U.S. Atomic Energy Act. The‘
transfer of a reprocessing, enrichment or heavy water
facility or a major critical component thereof may take

place only pursuant to an agreement for cooperation.

a9 TRl Tulut aais Hily Wiin TUReEring 11y
design, manufacture, or utilization of nuclear weapons,
(2) the production of special fissionable material or (3)
the use o% special fissionable material in the production
of energy; but does not incilude data of a Party which it
has declassified or remcved from the category of

Restricted Data.
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Reactor Technoloay

The Government of the United States of America
further confirms that nuclear power reactor technology may
be transferred to the Community outside an agreement for
cooperation.

Non-nuclear material other than the one defined in
Article 21.5 of the Agreement, e.g., zirconium and its
alloys and compounds, may be transferred from the United
States of America to persons and undertakings in the
Community outside an agreement for ccoperation.

The Government of the United States of America notes
that Sensitive Technology and Reactor Technology may be
transferred from the European Community to the United
States outside an agreement for cooperation between them.

The United States Mission to the European Union
wishes to renew to the Commission of the European

Communities the assurances of its highest consideration.

A

Stuart E. Eizenstat

Ambassador

United States Mission
to the European Union,

Brussels, November 7, 1995.
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e EUROPEAN COMMISSION
*

%
+g %

***t

Brussels, 7 November 1995

The Commission of the European Communities presents its compliments to the Mission
of the United States of America to the European Communities and has the honour to
acknowledge receipt of the letter, dated 7 November 1995, from the Mission of the United
States of America to the European Communities conceming sensitive nuclear technology
and reactor technology, a copy of which is attached.

The Commission of the European Communities wishes to inform the Mission of the
United States of America to the European Communities that it has taken due note of the
contents of this letter.

The Commission of the European Communities avails itself of this opportunity to renew
to the Mission of the United States of America to the European Communities the
assurance of its highest consideration.

For the European Atomic Energy Community:

8. ce

The Honourable The Honourable
Sir Leon Brittan Christos Papoutsis
Vice-President of the Commission Member of the Commission

of the European Communities of the European Communities
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Brussels, November 7, 1995

No. 47
8irs:

I have the honor to refer to the Agreement for
Cooperation in the Peaceful Uses of Nuclear Energy Between
the United States of America and the !uropcgn Atomic i
Energy Community, signed today (heroinattai referred to as
"the Agreement®), and in particular to paragraph 2 of
Article 7 of the Agreement, which provides that
"nc;n-nuclea_r material, nuclear saterial and equipment
transferred pursuant to this Agreement, and special
fisasionable material used in or produced through the use
of such items shall not be used ..... for any military
purpose.*

In consequence of this provision, any U.S. nuclear
cooperation with the Community or a Member State for
military purposes would necessarily tako place outside the

The Honorable » The Honorable
8ir Leon Brittan, Christos Papoutsis,
Vice President of the Member of the
Commission of the Commission of the

European Communities. Buropean Communities.
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scope of the Agreement and would require a separate
agreement for cooperation specifically intended to further
such military purposes. I can confirm on behalf of the
Government of the United States of America that such
nuclear cooperation with a Member State for military
purposes will be suitably considered when circumstances so
warrant.

Accept, Sirs, the renewed assurances of my highest

consideration.

Hie L. Sigaht-

Stuart E. Eizenstat
Ambassador



85

No. 48

The United States Mission to the European Union
presents its compliments to the Commission of the European
Communities and refers the Commission to Annex B to the
Agreement for Cooperation in the Peaceful Uses of Nuclear
Energy Between the United States of America and the
Buropean Atomic Energy Community and desires to inform the
Commission that agencies of the United States Government
that may undertake cooperative activities pursuant to the
Agreement for Cooperation (i.e., "Party to Party"
cooperation) will in every case seak the specific
agreement of the European dnion, as foreseen in Article I
of Annex B of the Agreement, to the inclusion of the
following provision in the Technology Management Plan
governing such cooperative activity:

"In the event intellectual property developed

pursuant to this cooperative activity is

protected by one Party but not the other,

either Party may suspend the cooperative

activity pending agreement on the allocation

of rights. If no agreement is reached within

three months from the commencement of .

discussions, either Party may terminate the

cooperative activity.»

The United States Mission to the Buropean Union wishes
to extend to the Commission of the European Communities the

assurances of its highest consideration

1Lk

Stuart E. Eizenstat
Ambassgador
United states Mission
to the European Union,

Brussaels, November 7, 199S.
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THE WHITE HOUSE
WASHINGTON

November 1, 1995

Presidential Determination
No. 96-4

MEMORANDUM FOR THE SECRETARY OF STATE
THE SECRETARY OF ENERGY

SUBJECT: Presidential Determination om the Proposed
Agreement for Cooperation in the Peaceful Uses
of Nuclear Energy Between the United States of
A(n-ricl :nd the Burcpean Atomic Energy Community

EURATOM

I have considered the proposed Agreement for Cooperation in the
Peaceful Uses of Nuclear Energy Between the United States of
America and the Eurcpean Atomic Energy Community, along with
the vien. recommendations, and statements of the interested
agencies.

I have determined that the performance of the Agreement will
promote, and will not constitute an unreasonable risk to, the
common defense and security. Pursuant to section 123 b. of the
Atomic Energy Act of 1954, as amended (42 U.8.C. 2153(b)), 1
hereby approve the proposed agreement and authorize you to
arrange for its execution.

The Secretary of State is authorized and directed to publish
this determination in the Paderal Register.
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UNITED STATES ARMS CONTROL AND DISARMAMENT AGENCY
Washingtor. D.C. 20431

THE DIRECTOR SEP 8 95

MEMORANDUM FOR THE PRESIDENT

SUBJECT: Nuclear Proliferation Assessment Statement for the Proposed Agreement for
Cooperation in the Peaceflul Uses of Nuclear Energy Between the European
Atomic Energy Community and the United States of America

As required by Section 123a. of the Atomic Energy Act of 1954, as amended, I am submitting to
you an unclassified Nuclear Proliferation Assessment Statement with respect to the proposed
Agreement for Cooperation in the Pesceful Uses of Nuclesr Energy Between the European
Atomic Energy Comemunity and the Unitod States of America. After providing background on
the nuclear programs and nuclear nonproliferation policies of member-states of the European
Atomic Energy Community ( Euratom) (Part I), this statement examines the applicsble legal
requirements (Part IT) and relevant policy issues (Part III), and arrives at certain conclusions (Part
v).

The 15 member-states of Euratom are all parties to the Treaty on the Non-Proliferation of
Nuclear Weapons with exemplary commitments to nonproliferstion; eleven are NATO allies. The
proposed Agreement will replace an agreement that expires on December 31, 1995, and will
place our civil miclear cooperation with these key countriss on a stable, long-term and predictable
basis. The proposed Agreement will also promote U.S. noaprolifecstion goals by ensuring
possible standards of security and accountshility on highly enriched uranium and phitonium used
I have concluded that the proposed Agreement meets all statutory requirements. Further, I have
reached a favorable assessment of the adequacy of the safeguards and other control mechanisms

and the pesceful use assurances contained in the proposed Agreement to ensure that any
assistance furnished thereunder will not be used to fusther any military or muclear explosive

B A

john D. Holum

Attachment:
As stated
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NUCLEAR PROLIFERATION ASSESSMENT STATEMENT

Pursuant to Section 123a of the
Atomic Energy Act of 1954, as amended,
with Respect to the Proposed Agreement for
Cooperation in the Peaceful Uses of Nuclear Energy
Between the Europesn Atomic Energy Community
and the United States of America

This Nuclear Proliferation Assessment Statement relates to the proposed Agreement for
Cooperation in the Peaceful Uses of Nuclear Energy Between the European Atomic Energy
Community (Euratom) and the United States of America. This agreement for cooperation
(which, together with its accompanying Agreed Minute, is hereinafter called the "proposed
Agreement”) is concurrently being submitted to the President for his authorization for
edecution.

Section 123a of the Atomic Energy Act of 1954, as amended ("Atomic Energy Act”),
provides that a Nuclear Proliferation Assessment Statement shall analyze the "consistency of -
the text of the proposed agreement for cooperation with all the requirements of this Act ...and ...
the adequacy of the safeguards and other control mechanisms and the peaceful use assurances
contained in the agreement for cooperation to ensure that any assistance furnished thereunder
will not be used to further any military or nuclear explosive purpose.” With this statutory
mandate in mind, this assessment statement begins with background on the nuclear programs
and policies of Euratom member-states (Part I); describes the nature and scope of cooperation
contemplated in the proposed Agreement (Part I A), and reviews the applicable substantive
requirements of the Nuclear Non-Proliferation Act and the Atomic Energy Act and how they
are met by the proposed Agreement (Part 11 B); discusses other nonproliferation policy issues
pertinent to this case (Part III); and then sets forth the net assessment, conclusions, views and
recommendations of the United States Arms Control and Disarmament Agency, as
contemplated by Section 123a of the Atomic Energy Act (Part IV).
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1. EURATOM NUCLEAR PROGRAMS AND POLICIES

A. Civil Nuclear Programs in Euratom

The European Atomic Energy Community (Euratom) was established in 1957, intez
alia, to facilitate the development of nuclear energy, ensure a regular supply of nuclear fuel and
mMmhmdsmthmchmMﬁrwmchMm
intended. The original six members have grown to 15 — the United Kingdom, France, Belgium,
Netherlands, Luxembourg, Italy, Germany, Denmark, Greece, Ireland, Portugal, Spain, Austria,
Sweden, and Finland. Euratom is one of the three communities which comprise the European
Union.

TMI%BTMyome.MMM&mMmMmmM
pmmwmmmuummmwwmeg,
uranium and plutonium) among the member-states. This has resulted in a common market of
such materials which are freely transfesred within Euratom subject to certain
safeguards, and other restrictions. The Treaty graats Euratom exclusive ownership of all special
fissionable material produced or imported by & member-state, except that dectared for military
uses. Euratom nuclear material is subjoct 10 an elaborate safeguards system operated by
Euratom that is independent from, but functions in close cooperation with the IAEA safeguards
system.

lhecivﬂnwleupromsofﬁtn&onmmWMadmpWths:
large nuclear power program, including uranium enrichment and reprocessing facilities; six states
have no nuclear power program (Austria, Denmark, Geeece, Ireland, Luxembourg, and Portugal);
mdcnesme(lhly)shutdownmmm The rest all have nuclear power programs of
varying sizes. mmmwmammmmw
uranium earichment, reprocessing or phutonium use include reprocessing plants in the United
KmﬂmeMthMFmﬁmy and the
Netherlands; plutonium fuel fabrication plants in Belgium, France, Germany, and the United
Kingdom; and reactors using plutonium fuel in France, Belgium, and Germany.

B. U.S.- Euratom Civil Nuclear Cooperation

The first U.S.- Euratom civil nuclear cooperation agreement was concluded in 1958.
Over the years, the United States has provided significant amounts of assistance to nuclear
energy programs in Euratom member-states, including fuel, reactors, and reactor components.
Moreover, reactor technology licensing arrangements with Westinghouse and General Electric
led to the establishment of manufiacturing capebility in France, Germany, and other Eurstom
nations. During the 1970s European enrichment enterprises began to produce large amounts of
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enriched uranium reactor fuel and - when combined with the development of an indigenous
reactor manufacturing industry - gradually reduced the reliance of European programs on
nuclear supply from the United States. .

Today, the major nuclear exports from the United States to Euratom under the current
agreement for cooperation - which was last amended in 1972 — are reactor fuel and minor
reactor components. The United States provides only a small share of Euratom's requirements
for low enriched uranium power reactor fuel. Nonetheless, the maintenance of a U.S.-Euratom
agreement for cooperation is important to the commercial imerests of both parties for a number
of reasons. The U.S. share of the Euratom nuclear fue! market may be small, but the export
revenues are substantial. Moreover, there is a possibility that this trade could expand given the
competitiveness of U.S. fuel fabrication services and the acquisition by the United States of large
quantities of low enriched uranium derived from highly enriched uranium taken from dismantled
Russian nuclear weapons. Further, the existence of a U.S.-Euratom agreement for cooperation is
essential to the retransfer from third nations (e.g., Japan) of U.S.-controlled spent power reactor
fuel to the large commercial reprocessing enterprises in the United Kingdom and France.

Although Spain, Portugal, Austria, Sweden, and Finland have joined Euratom, U.S. nuclear
cooperation with these countries has continued to take place largely under the existing bilateral
agreement for cooperation with these countries. These agreements will terminate upon entry into
force of the new agreement with Euratom. Thereafter, all U.S. exports of nuclear materiat and
equipment to any of the fifteen Euratom member-states will take piace under the new agreement.

The United States and Euratom member-states have experienced difficulties over the past 18
years in their nuclear trading relationship. These problems stem from laws and policies enacted
by the United States in 1977-78 that expanded controls on nuclear exports to all U.S. trading
partners -- particularly in regard to reprocessing and the use of plutonium and highly enriched
uranium. Euratom member-states opposed the application of some of these new laws and
policies to their civil nuclear programs, particularly when they “interfered” in their normal
operation.

These U.S. policies led to many delays in approvals for retransfers of spent fuel from third
countries into Euratom for reprocessing and for subsequent tse of separated plutonium in
reactors. There have also been many delays in approving direct U.S. exports of highly enriched
uranium fuel for research reactors in Euratom that the United States had been supplying routinely
for many years. (Such exports are effectively prohibited under a 1992 U.S. law.) This led to
perceptions by many in Europe that the United States was seeking t0 use its national policies to
intrude on their sovereign decisions related to critically important domestic energy matters.
Moreover, these developments caused concern over reliability of supply from the United States
and further contributed to problems in the nuclear trading relationship.

Thesemmsoouﬁnwwthisdaymdmﬂnp'ﬁcipdmbdﬁndﬂwudmus
negotiations on the proposed Agreement. Euratom member-states understand the importance of
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strict controls on fuel-cycle activities related to plutonium and highly enriched uranium. They do
not believe, however, that U.S. controls on such material need to be apyplied as rigidly on
Euratom as in other countries due to the Jong and close relationship between the United States
and Euratom member-states and in view of their strong commitment to nonproliferation
principles. They become particularly concerned if they perceive that the United States is using
its controls to “dictate” nuclear fuel cycle policies to Euratom member-states.

The 1978 Nuclear Non-Proliferation Act (NNPA) requires the Executive Branch to seek to
upgrade all existing agreements for cooperation to include the more stringent controls established
in that Act. Following passage of the NNPA, Euratom member-states were not willing to
negotiate a new agreement since the U.S.-Euratom agreement did not expire until 1995 and did
not contain consent rights over activities such as enrichment and reprocessing. Consuitations on
the terms of a new agreement began aimost inunedistely following enactment of the NNPA.
Draft texts were provided and views exchanged on U.S. legal requirements. In 1992, formal
negotiations began and culminated in the negotisting teams reaching an agreed text in early May
1995. With further minor changes and clarifications, the draft agreement was formally approved
by the General Affairs Council of the European Union on August 3, 1995.

From 1980 to the present, U.S.-Euratom civil nuclear cooperation continued under the
existing agreement pursuant to an annual Presidential waiver suthority contained in the NNPA.
This waiver authority was necessary because the NNPA had made a reprocessing consent right a
condition for the export of nuclear fuel and the existing agreement did not contain such s right.
In the absence of such waivers, the United States would have beens prevented by law from
exporting nuclear fuel to Euratom. On March 9, 1995, President Clinton issued the 16th such
waiver (E.O. 12955) -- following the practice of Presidents Carter, Reagan, and Bush - which is
effective until December 31 of this year when the existing agreement expires.

Euratom negotiators pressed very strongly for & Presidential waiver of consent rights in the
new agreement, but the United States was firmly opposed to such a waiver and this position was
confirmed by the Secretary of State in a June 1994 letter to the European Union’s Energy
Commissioner. The Administration was convinced that an agreement could be negotiated that
included all the requirements necessary for ensuring strict controls on plutonium and highly
enriched uranium while providing a framework for a stable and long-term nuclear trading
relationship. Certain other accommodations by the United States were necessary, however, to
obtain a new agreement. There was substantial opposition within certain Euratiom member-states
to acceptance of an agreement that contained consent rights such as reprocessing, and it was
necessary for the United States to show some flexibility on other issues, within the requirements
of U.S. law. )

Most importantly, the successful conclusion of the negotiations avoided a serious rupture in

the U.S.-Euratom nuclear trading partnership while placing this cooperation on a secure,
long-term basis with updated controls mandated by the U.S. Atomic Energy Act. A substantial
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break in this relationship could have led to serious, negative consequences across-the-board in
our relations with Euratom member-states, including on nonproliferation matters.

C.  Nuclear Nonproliferation Policies of Euratom Member-States

All 15 members of Euratom are NPT paities and were strongly supportive of efforts
to extend the NPT indefinitely and without conditions, an objective that was achieved on
May 11, 1995, at the NPT Review and Extension Conference held in New York. President
Clinton stated on March 1, 1995, that nothing was more iniportant to the United States than to
achieve the indefinite and unconditional extension of the NPT; the efforts of our friends and
allies in Euratom contributed significantly to that outcome.

The 15 members of Euratom are also members of the IAEA and have provided firm support
to efforts to strengthen IAEA safeguards. Moreover, these states have also helped to develop an
increasingly strong partnership between the Euratom Safeguards Directorate and the IAEA in
ensuring the most efficient and effective application of IAEA safeguards in Euratom
member-states. A cooperative approach has been developed that allows both Euratom and the
IAEA sufficient latitude to arrive at independent conclusions with regard to continued peaceful
use of nuclear material subject to Eyratom safeguards. U.S.-Euratom cooperation on IAEA
safeguudsnssmremmnsclosethmughpenodacemﬂhﬁom.

The existence of the Euratom safeguards system offers an extra degree of confidence in the
peaceful use assurances provided by Euratom, whether in connection with the obligations of
Euratom member-states under the NPT or pursuant to agreements for cooperation such as with
the United States. Indeed, the long experience of Euratom on safeguards and on ensuring
adequate levels of physical protection, when combined with the strong nonproliferation
credentials and long-term political stability of these democracies, adds credence to the assurances

offered by Euratom in the proposed Agreement.

All Euratom states are members of the Nuclear Suppliers Group and of the Zangger (NPT
Exporters) Committee. As NSG members, they are committed to requiring full-scope IAEA
safeguards as a condition of new nuclear supply commitments, to an effective system of controls
on nuclear dual-use commodities, and to the exercise of restraint both in the export of certain
sensitive items (e.g., reprocessing technology) and where there is a significant increase in the risk
of nuclear proliferation.

Euratom has forged common policies among its members which have contributed to nuclear
nonproliferation objectives. In the mid-1980s, Euratom made Spain’s membership contingent on
Spain, which was not an NPT party at the time, accepting full-scope IAEA safeguards. Spain
took this step and shortly thereafier joined the NPT. In 1984 and again in 1990, first the
European Community and then the European Council issued strong policy statements on key
issues related to nuclear exports and nonproliferation matters. The 1984 document recognized
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the risks associated with the use of plutonium and highly enriched uranium in civil applications
and adopted special procedures to increase the transparency of such operations.

The member-states of Euratom also support the negotiation of a Comprehensive Test Ban
Treaty (CTBT) and of a convention that would ban the production of fissile material for nuclear
weapons or other nuclear explosive devices. These negotiations are initistives of the United
States which are important to our broader nonproliferation objectives. Both France and the
United Kingdom have been participating in & moratorium on nuclear testing. However, on
Jane 13, President Chirac announced that France would resume nuclear testing in September
1995. The White House issued a statement of “regret” but noted that President Chirac strongly
affirmed France’s commitment to end testing no lster then May 1996 and to sign a CTBT in the
fall of 1996. All Euratom members supported the decision taken at the 1995 NPT Conference
that calls for the completion of a CTBT no later than 1996 and the immediate commencement
and early conclusion of negotiations on a fissile material convention as described above.

There has been no credible reporting that would raise any question about the commitment of
any members of Euratom to their NPT obligations. As noted earlier, Spain did not join the NPT
until 1987 — two years afler it joined Euratom -- but it is now & firm supporter of the NPT
regime. France joined the NPT in 1992, but its policy had beea that France wouid act as if it
were a party to the Treaty. France also was one of the original members of the Nuclear Suppliers
Group in the late 1970s.

In general, the members of Euratom provide strong support to the full range of regional,
export control, and global issues related to advancing nonproliferation goals. The draft joint
U.S.- European Union Declaration on Non-Proliferstion Policy that will be issued upon the
s;mofnwwmumwommm
the United States and Euratom member-states on these matters.



1. COMPLIANCE WITH STATUTORY REQUIREMENTS

As will be shown below, the proposed Agreement between the European Atomic Energy
Community (hereinafter the Community) and the Government of the United States of America
(hereinafter the U.S.) meets the applicable requirements of the law, specifically the Atomic
Energy Act, (hereinafier the Act) and the Nuclear Non-Proliferation Act (hereinafter the NNPA).
Section 123 a. of the Act, as amended by Section 401 of the NNPA, requires new or amended
agreements for cooperation to include the terms, conditions, duration, nature and scope of the
cooperation.

The nature and scope of the cooperation authorized by the proposed Agreement is described
in Section A below.

The most pertinent terms and conditions of the cooperation authorized by the proposed
Agreement are discussed in Sections B, C, D, E, and F below.

The duration of the proposed Agreement is thirty (30) years from the date of its entry into
force, and the proposed Agreement shall continue in force thereafier for additional periods of five
years each. Either Party may terminate the proposed Agreement at the end of the initial thirty
year period or at the end of any subsequent five year period by giving six months' written notice
to the other Party. :

A, Nature and Scope of Cooperation

. Article 1 of the proposed Agreement describes in general terms the extent of the
peaceful cooperation: nuclear fission research and development; nuclear safety matters; exchange
and cooperation activities between persons and undertakings; supply of non-nuclear material,
nuclear material, equipment, and provision of nuclear fuel cycle services; exchange of
“information; and controlled thermonuclear Tusion.

Article 2 of the proposed Agreement provides that the Parties may cooperate in nuclear
research and development including activities in nuclear safety, development of nuclear energy,
nuclear safeguards, and research on controlled thermonuclear fusion.

Atticle 3 of the proposed Agreement provides that the Parties will facilitate commercial
relations involving nuclear co-operstion including investments, joint ventures, environmental
aspects, nuclear trade, and licensing arrangements.
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Article 4 (1) of the proposed Agreement provides that the Parties shall facilitate nuclear
trade between themselves, and also, where appropriate, between third countries and either Party.
Article 4 (2) provides that authorizations, including export and import licenses as well as
authorizations or consents to third parties shall not be used to restrict trade.

Article 5 of the proposed Agreement establishes the procedure by which non-nuclear
material, nuclear material and equipment transferred between the Parties will become subject, or
cease to be subject, to the Agreement. Article 5 (1) provides that such items become subject to
the Agreement upon their entry into the territorial jurisdiction of the receiving Party, provided
that the supplying Party notifies the receiving Party in writing of the intended transfer and the
receiving Party acknowledges in writing the receipt of this notification. Article 5 (2) provides
that such items shall remain subject to the Agreement until it has been determined, in accordance
with the procedures set out in an Administrative Arrangement, that such items have been
retransferred beyond the jurisdiction of the receiving Party, that the nuclear material or non-
nuclear material is no longer usable for any nuclear activity relevant to safeguards or has become
practically irrecoverable, or that equipment is no longer usabie for nuclear purposes.

Article 6 of the proposed Agreement describes the safeguards that are the basis for
cooperation under the Agreement. For the non-nuclear weapon states of the Community,
safeguards are required on all nuclear material in all peaceful nuclear activities in those states, in
accordance with the agreement between the Community, the International Atomic Energy
Agency (hereinafter the IAEA), and those states. For the United Kingdom and France,
safeguards are those established pursuant to the separate agreements between those states, the
Community and the IAEA. For the United States, safeguards are those called for pursuant to the
agreement between the United States and the IAEA.

Article 7 of the proposed Agreement requires that cooperation under the proposed
Agreement must be carried out for peaceful purposes. Article 7 (2) requires that non-nuclear
material, nuclear material and equipment transferred pursuant to the proposed Agreement, as
well as special fissionable material used in or produced through the use of such items, shall not
be used for any nuclear explosive device, for research on or development of any nuclear
explosive device or for any military purpose.

It should be noted that the term "special fissionable material” used in the Agreement and the
term "special nuclear material” used in the Act have the same scope. The proposed Agreement
uses "special fissionable material® because that term is used by the IAEA and has wide
international acceptance.

The proposed Agreement does not provide for the transfer of Restricted Data, sensitive
nuclear technology, or major critical components. At the request of the Community, the United
States provided an explanatory side letter that notes that "...the Agreement does not provide for
the transfer of sensitive nuclear technology or any component or group of components which are



96

essential to the operation of a complete uranium enrichment, nuclear fuel processing or heavy
water production facility." The side letter also informs the Community that sensitive nuclear
technology may be transferred outside an agreement for cooperation pursuant to sections 127 and
128 of the Act; and that transfer of a reprocessing, enrichment or heavy water facility or a major
critical component thereof may take place only pursuant to an agreement for cooperation.

B..  Specific Requirements for Agreements for Cooperation

Section 123 a. of the Atomic Energy Act sets forth nine specific requirements that
must be met in an agreement for cooperation. These are set forth below, with a description and
explanation of the provisions of the proposed Agreement that address each requirement.

(1) Duration of Safcguards
Subparagraph (1) of Section 123 a. of the Act requires:

a guaranty by the cooperating party that safeguards as set forth in the
agreement for cooperation will be maintained with respect to all
nuclear materials and equipment transferred pursuant thereto, and
with respect to all special nuclear material used in or produced
through the use of such nuclear materials and equipment, so long as
the material or equipment remains under the jurisdiction or control of
the cooperating party, irrespective of the duration of other provisions
in the agreement or whether the agreement is terminated or
suspended for any reason.

This provision is designed to require the application of safeguards to items subject to the
proposed Agreement and to provide protection against any termination of such safeguards.
Article 6 of the proposed Agreement satisfies the requirements of the Act for the application of
safeguards. Article 14 (3) of the proposed Agrecment satisfies the requirement of the Act that
the safeguards be applied in perpetuity.

Article 6 (1) of the proposed Agreement provides that the safeguards required as a basis for
cooperition under the proposed Agreement shall be those applied by Euratom and by the IAEA
pursuant to the relevant safeguards agreements, as they may be revised and replaced so long as
coverage as required by the Non-Profiferation Treaty (NPT) is provided for. The safeguards
agreements in question are those involving the Community, its non-nuclear weapons states, and
the IAEA; the Community, the United Kingdom and the IAEA; and the Community, France and
the IAEA. A similar requirement is applicable to the United States and is provided for by the
safeguards agreement between the United States and the IAEA. The Non-Proliferation Treaty is
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referenced here so as to provide a standard that must be maintained by any revision or
replacement of the current agreements with the IAEA.

Article 6 (2) of the proposed Agreement provides that nuclear material transferred to the
Community (or to the U.S. as the case may be) pursuant to the Agreement and special fissionable
material used in or produced through the use of any non-nuciear material, nuclear material or
equipment, so transferred, shall be subject to the relevant agreements in Article 6 (1).

Atrticle 6 (3) of the proposed Agreement provides further assurance of the continued
applicability of safeguards by requiring that in the event that any of the IAEA safeguards
agreements involving member-states of the Community are not being applied, the Community
shall enter into an agreement or agreements with the IAEA for the application of safeguards
which provide for effectiveness and coverage equivalent to that provided by the safeguards
agreement or agreements not being applied. If that is not possible, the Community shall give the
U.S. an assurance that safeguards are being applied by the Community which provide equivalent
coverage and effectiveness. The U.S. takes note here of the unique role and importance of the
Euratom safeguards system and of its application in the Commwnity pursuant to the Euratom
Treaty. In the event conditions do not permit application of such safeguards by the Community,
then the Parties to the Agreement shall immediately establish safeguards arrangements that
provide equivalent effectiveness and coverage.

Article 6 (4) provides that in the event that the safeguards pursuant to the agreement between
the U.S. and the IAEA are not being applied then the U.S. shall enter into an agreement with the
TAEA for the application of safeguards with effectiveness and coverage equivalent to the
U.S/IAEA agreement. If that is not possible, then the Parties to this Agreement shalil
immediately establish safeguards arrangements which provide for equivalent effectiveness and
coverage.

Article 20 (3) of the proposed Agreement provides for the establishment by each Party of
inventories of nuclear material, equipment and non-nuclear material subject to former
agreements between the U.S. and the Community and between the U.S. and other states in the
Community. Article 20 (1) provides that the provisions of this Agreement shall apply to these
inventories of nuclear material. This Article continues the application of safeguards to nuclear
material subject to these former agreements.

As required by the Act, the safeguards rights contained in the proposed Agreement continue
in effect even if the Agreement is terminated or suspended for any reason and irrespective of the
duration of the other provisions of the Agreement. Article 14 (3) provides:

Notwithstanding the termination or suspension of this Agreement, the rights
and obligations pursuant to Articles 6, 7, 8,1.(C) and 11 and to paragraphs 2,
3,4,5,8,9,10, 11 and 12 of the Agreed Minute shall continue in effect.



(2) Eull-Scope Safeguards
Subparagraph (2) of Section 123 a. of the Act requires:

in the case of non-nuclear-weapon states, a requirement, asa

. condition of continued United States nuclear supply under the
agreement for cooperation, that IAEA safeguards be maintained with
respect to all nuclear materials in all peaceful nuclear activities
within the territory of such state, under its jurisdiction, or carried out
under its control anywhere.

Article 6 (1) satisfies this requirement by providing that safeguards required under the
proposed Agreement (this cooperation under the proposed Agreement is, inter alia, "continued
United States nuclear supplty”) for the non-nuclear weapon states of the Community are those
applied in the Community pursuant to the NPT safeguards agreement between the Community,
its non-nuclear weapon Member States and the IAEA. The NPT, of course, requires IAEA
safeguards on all source and special fissionable material in all peaceful nuclear activities in a
non-nuclear weapon state (i.e. full-scope safeguards). Thus the NPT safeguards agreement
between the Community, its non-nuclear weapon Member States, and the IAEA satisfies the
requirement of the Act that IAEA safeguards be maintained. An additional guarantee is provided
by the provision in Article 6 (1) which requires that any revision or replacement of the current
agreement between the IAEA and the non-nuclear weapon states of the Community contain
coverage as required by the Non-Proliferation Treaty.

(3) No Military or Explosive Use
Subparagraph (3) of Section 123 a. of the Act requires:

...a guaranty by the cooperating party that no nuclear materials and
equipment or sensitive nuclear technology to be transferred pursuant
to such agreement, and no special nuclear material produced through
the use of any nuclear materials and equipment or sensitive nuclear
technology transferred pursuant to such agreement, will be used for
any nuclear explosive device, or for research on or development of
any nuclear explosive device, or for any other military purpose.

Article 7 of the proposed Agreement satisfies this requirement by requiring that:

1. Co-operation under this Agreement shall be carried out for
peaceful purposes.
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2. Non-nuclear material, nuclear material and equipment transferred
pursuant to this Agreement and special fissionable material used in or
produced through the use of such items shall not be used for any
nuclear explosive device, for research on or development of any
nuclear explosive device or for any military purpose.

With reference to Article 7, paragraph 1 of the Agreed Minute sets forth the agreement of the
Parties that "peaceful purposes” includes provision of power for a military base drawn from any
power network or production of radioisotopes to be used for medical purposes in a military
hospital.

1t should also be noted that the scope of co-operation set forth in Article 1 (1) is for the
Parties to "...co-operate in the peaceful uses of nuclear energy...." Also, Article 14 (3) provides
that the peaceful use requirement of Asticle 7 continues in effect even in the event of termination
or suspension of the Agreement. Further, as the transfer of sensitive nuclear technology is not
provided for by the proposed Agreement (i.., sensitive nuclear technology can got be transferred
under this Agreement), there is no provision relating to the use of sensitive nuclear technology
for peaceful purposes only.

(4) Right of Return
Subparagraph (4) of Section 123 a. of the Act requires:

...a stipulation that the United States shall have the right to require
the return of any nuclear materials and equipment transferred
pursuant thereto and any special nuclear material produced through
the use thereof if the cooperating party detonates a nuclear explosive
device or terminates or abrogates an agreement providing for IAEA
safeguards.

Paragraphs (2), (3) and (4) of Article 13 of the proposed Agreement meet this requirement
by providing: ‘

2. If either Party or a Member State of the Community at any time
following entry into force of this Agreement terminates or abrogates

other Party shall have the right to require the returmn in whole or in
part of non-nuclear material, nuclear material or equipment
transferred pursuant to this Agreement and special fissionable
material produced through the use of such items.
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3. If the Community or a non-nuclear weapon State member of the
Community detonates & nuclear explosive device, the Government of
the United States of America shall have the right specified in
paragraph 2 of this Article. .

4. If a nuclear-weapon-State mmbeoflheCommRyMa
nuclear explosive device using any item subject to this Agreement,
the United States shall have the right specified in paragraph 2 of this
Article.

Three separate paragraphs of Article 13 were needed to satisfy this requirement of the Act
because the Community consists of 8 combination of non-nuclear weapon states and nuclear-
wespon states, and the Community is a "Party” but the individual member states are not
"Parties"”.

As the Community and the United States are the Parties to the proposed Agreement, clearly
it would not be sufficient for the Agreement to provide merely for a right of retum if a Party
terminated or abrogated a safeguards agreement, because then a member state of the Community
could take such an action without violating the Agreement, as the member state would not be a
"Party”. Therefore to meet both the letter of the requirement and to satisfy fully the intent of the
requirement, Article 13 (2) provides that such an action by 4 member state alsc triggers the right
of return for the United States. The phrase "when sppropriste and relevant” modifies "replaced
by an equivalent safeguards agreement” in Article 13 (2) because some safeguards agreements
terminate in accordance with their own terms and are not replaced.

Recognizing the same difference between & Party and a member state of the Community,
Atticle 13 (3) provides that if the Community or a non-nuclear weapon state member of the
Community detonates a nuclear explosive device, the U.S. has the right of retum.

Finally, recognizing the same issue and that two member states of the Community are
nuclear-weapon states, Article 13 (4) provides that if 2 nuclear-weapon state member of the
Community detonates a nuclear explosive device using any item subject to this Agreement, the
U.S. has the right of return.

As this proposed Agreement is reciprocal, Asticle 13 (5) provides the Community with 2
right of return if the U.S. detonates & nuclear explosive device using any item subject to the
Agreement.

In order to avoid a problem which might lead to a cessation of cooperation, a suspension or
termination of the Agreement, or an invocation of the right of return, Article 13 (6) of the
proposed Agreement provides for consultations before such action is taken by either the U.S. or
the Community. These consultations are for the puspose of taking corrective measures and shall
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carefully consider the effects of such action, taking into account the need to make such other
appropriate arrangements as may be required and, in particular, to ensure security and continuity
of supply and adequate time for replacement and further to honor commitments to third
countries.

Additionally, paragraphs (7) and (8) of Article 13 provide that before action is taken the
Parties shall consider whether the events triggering such steps may have been inadvertent and
permit action only if the other Party fails to take corrective measures within an appropriate
period of time. '

As'1s'tne case witn dlner agreemerits Tor coopentiron t conuiin tne fight 61 réwrn as
required by the Act, Article 13 (9) provides that should the right of return be exercised by a
Party, the other Party shall be compensated promptly for the fair market value of the items
returned and for the costs incurred as a consequence of such removal.

(5) Retransfer
Subparagraph (5) of Section 123 a. of the Act requires:

a guaranty by the cooperating party that any material or any
Restricted Data transferred pursuant to the agreement for cooperation
and...any production or utilization facility transferred pursuant to the
agreement for cooperation or any special nuclear material produced
through the use of any such facility or through the use of any material
transferred pursuant to the agreement, will not be transferred to
unauthorized persons or beyond the jurisdiction or control of the
cooperating party without the consent of the United States.

This Agreement is with a group of nations, the Community, as authorized by section 124 of
the Act. The Community is considered a single entity for purposes of this Agreement and the
provisions of the Agreement apply for all of the member states of the Community. Therefore,
movement of items subject to the Agreement between member states of the Community is not a
retransfer cither under the Act or under the Agreement. A retransfer is the movement of items
subject to the Agreement to third countries outside of the Community.

Retransfers to third countries can only be accomplished in accordance with the provisions of
Article 8 (1)X(C) of the Agreement and paragraphs 2, 3, 4, and 5 of the Agreed Minute. These
provisions satisfy the requirements of sections 123 a. and 109 of the Act as discussed below.

Paragraphs (i), (ii) and (jii) of Article 8 (1)(C) provide for the retransfer to third countries
according to procedures set out in the Agreed Minute of:
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0] low enriched uranium, non-nuclear material, equipment and
source material transferred pursuant to this Agreement or of
low enriched uranium produced through the use of nuclear
material or equipment transferred pursuant to this Agreement,
for nuclear fuel cycle activities other than the production of
highly enriched uranium (HEU);

(ii)  irradiated nuclear material transferred pursuant to this Agreement or
irradiated nuclear material used in or produced through the use of
non-nuclear material, nuciear material or equipment transferred
pursuant to this Agreement, for storage or disposal not involving
reprocessing;

(iii)  other nuclear material transferred pursuant to this Agreement and
other special fissionable material produced through the use of non-
nuclear material, nuclear material or equipment transfetred pursuant
to this Agreement, for other fuel cycle activities including those
specified in paragraphs 2 and 3 of this Article.

Article 8 (1)(C) (i), (ii) and (iii} provide that material transferred pursuant to the Agreement
(i.e., low enriched uranium, non-nuclear material, source material, irradiated nuclear material, or
other nuclear material) can only be retransferred according to procedures set out in the Agreed
Minute. This satisfies the requirement of the Act that matecial transfesred pursuant to the
Agreement not be retransferred without U.S. consent.

Article 8(1)(C) (i), (ii) and (iii) also provide that low enriched uranium, produced through
the use of nuclear material or equipment transferred pursuant to the Agreement; and irradiated
nuclear material, and other special fissionable material produced through the use of non-nuciear
material, nuclear material or equipment transferred pursuant to the Agreement; can only be
nmknedmdmgnmee&lummnm&ewm Note that low eariched

um, irradiated nuclear material, and other special Sssionable material encompass special
nmlwmntenﬂrefaredwmmlﬁa.a)oﬂhem Thus, these provisions of
Article 8(1XC) cover the production of any special nuclear material through the use of equipment
or material transferred pursuant to the Agreement. The definition of "equipment” in Article 21
includes any reactor (i.e., a production or utilization facility) that can be supplied under the
proposed Agreement, and could include any other item if designated jointly by appropriate
authorities of the Parties. Therefore, even though the proposed Agreement uses the term
"equipment” rather than *production or utilization facility”, taking into account the definitions of
the terms used, these provisions of Article 8 satisfy the roquirement of the Act that any special
nuclear material produced by a production or utilization facility transferred pursvant to the
proposed Agreement, or through use of material transferred pursuant to the proposed Agreement,
not be retransferred without U.S. consent.
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Article 8 (1XC)(i) provides that equipment transferred pursuant to the Agreement can only
be retransferred according to procedures set out in the Agreed Minute. Again, the definition of
"equipment” in Article 21 includes any reactor (i.e., a production or utilization facility) that can
be supplied under the Agreement, and includes any other item if designated jointly by the
appropriate authorities of the Parties. A production facility that is not a reactor would have to be
designated as equipment before it could be supplied under the Agreement. Therefore, this
provision satisfies the requirement of the Act that any production or utilization facility
transferred pursuant to the Agreement not be retransferred without U.S. consent.

Article 8 (1)(C) does not refer to the retransfer of Restricted Data because, as noted above,
the Agreement does not allow the transfer of Restricted Data to the Community.

The exercise of this particular U.S. control with respect to special fissionable material
produced through the use of nuclear material and/or non-nuclear material transferred pursuant to
the Agreement, when such nuclear material and/or non-nuclear material is used in equipment not
so transferred, is limited by the rule of proportionality set out in paragraph 14 of the Agreed
Minute. Paragraph 14 provides that under this rule the requirements pertaining to retransfer shall
be applied to that proportion of special fissionable material produced that represents the fatio of
transferred nuclear material and/or non-nuclear material used in the production of the special
fissionable material to the total amount of nuclear material and/or non-nuclear material so used.
This rule of proportionality, in effect, serves to define the term "produced through the use of” -- 2
term that is not defined in the Act or the NNPA -- in a reasonable way that corresponds to
accepted practice of nuclear facility operators. This rule of proportionality has been embodied in
all recent U.S. agreements for cooperation concluded since enactment of the NNPA, including
the U.S.-Japan Agreement which involves another advanced nuclear program of great
complexity.

As noted above, Article 8 (1XC)(i),(ii) and (iii) contains the U.S. approval for the retransfer
of nuclear material and equipment required by the Act. Paragraphs 2 through 5 of the Agreed
Minute set out the procedures that must be followed for such retransfers. Because of the manner
in which the procedures are set out, the only retransfers that will have been approved in advance
by the United States when the Agreement enters into force are those allowed by paragraph (i) of
Article 8 (1)(C). Paragraph 2 of the Agreed Minute covers these retransfers.

Paragraph 2 of the Agreed Minute provides that upon entry into force of the Agreement lists
of third countries to which retransfers pursuant to Article 8 (1}(C)(i) may be made shall be
exchanged by the Parties. Each Party will provide a list of third countries to which the other
Party may retransfer items. Therefore the U.S. will provide to the Community a list of third
countries to which the Community may retransfer U.S. controlled items. For third countries to
be eligible for continued inclusion on such lists they must at a minimum: have made effective
nonproliferation commitments, normally by being party to and in full respect of their obligations
under the Non-Proliferation Treaty or the Treaty of Tlatelolco; have effective physical protection
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measures by being in compliance with the conditions of INFCIRC 254/Rev. 1/Part 1; and in case
of retransfer of items obligated to the U.S. from the territory of the Community to a third
country, such a third country must be a party to a nuclear cooperation agreement with the United
States. Paragraph 4 of the Agreed Minute provides that cither Party may add eligible third
countries to its own list at any time. Afier consultations, either Party may delete countries from
its own list. (Deletion of countries will not be done for commercial advantage or to hinder the
program of the other Party.)

Paragraph 5 of the Agreed Minute has a special provision for transfers from the Community
to Japan. These transfers (including plutonium in mixed oxide fuel) are permitted as iong as this
Agreement remains in force. Note that this is a reconfirmation of a consent already given by the
U.S. in connection with the U.S.-Japan Agreement. However, there is a suspension right (to be
discussed below), and the U.S. also has control over such transfers by means of the U.S.-Japan
Agreement for Cooperation.

For all retransfers pursuant to Article 8 (1)(CXi) the material or equipment would remain
subject to a U.S, agreement for cooperation which, inter slis. means that there could be no further
retransfer without U.S. approval. Also, the U.S. maintains complete control of its own list of
third countries to which the Community can retransfer items obligated to the U.S., as only the
U.S. can add (at any time) or delete (afier consultations) countries from the list. It should be
noted that there is no requirement for the consultations to result in agreement.

As discussed above, the U.S. has provided approval for the retransfers set out in

Article 8(1XCXi) in the proposed Agreement. Under U.S. law, approvals for retransfers may be
processed in accordance with the subsequent arrangement procedures set forth in section 131 of
the Act. In addition, the law allows such approvals to be given in the agreement for cooperation
itself, and more recent U.S. agreements, including those with Japan, Norway, Finland and
Sweden have contained such approvals in the agreement. As also noted in connection with those
agreements, the procedural requirements and substantive findings applicable to an agreement for
cooperation are more stringent than those applicable to subsequent arrangements, and as
explained in greater detail below in section I B(7) of this assessment statement, this will ensure
that including a long-term approval for retransfers in the Agreement will be under conditions that
will satisfy all pertinent provisions of the Act.

Retransfers pursuant to paragraphs (ii) and (iii) of Article 8(1)C) may take place according
to the procedures set out in paragraph 3 of the Agreed Minute. However, at this time no such
retransfers are being considered and there will be no lists exchanged upon entry into force of the
Agreement. Furthes, the procedures in paragraph 3 require that a request must be made in the
future. The U.S. would therefore be required to approve the list of countries for such retransfers
by means of the subsequent arrangement proceduses of section 131 of the Act. Paragraph 3 of
the Agreed Minute sets out some additionat criteria that must be considered in making a list of
third countries in addition to the criteria required in paragraph 2.
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Paragraph 4 of the Agreed Minute also provides that retransfers to third countries not
included on the lists may be considered on a case-by-case basis. This provision ensures that
other retransfers to third countries that might not be appropriate for inclusion on any of the lists
would be permissible if agreed by the Parties afier case-by-case consideration. The U.S. would

be required to use the subsequent arrangement procedures of section 131 of the Act for approval
of such retransfers.

The requirement that EURATOM undertake not to retransfer material or equipment
transferred under the agreement to unauthorized persons is satisfied under Article 1(2), which
authorizes cooperation to take place between persons and undertakings “established” in the
respective territories of the Parties. Each Party has the right to determine which of its persons or
undertakings are authorized (i.c., “established”) in its territory to engage in designated areas of
nuclear cooperation under the agreement. Cooperation under the agreement, in particular
“supply...of nuclear material and equipment and provision of nuclear fuel cycle services” (Article
1(1)(d)) may not take place if it involves a “person or undertaking™ not so authorized.

(6) Ehysical Security
Subparagraph (6) of Section 123 a. of the Act requires:

a guaranty by the cooperating party that adequate physical security
will be maintained with respect to any nuclear material transferred
pursuant to such agreement and with respect to any special nuclear
material used in or produced through the use of any material,
production facility, or utilization facility transferred pursuant to such
agreement.

Article 11 of the proposed Agreement satisfies this requirement by requiring that:

1. Nuclear material transferred pursuant to this Agreement and
special fissionable material used in or produced through the use of
non-nuclear material, nuciear material or equipment so transferred
shall be subject to adequate measures of physical protection.

2. Such physical protection measures shall be at levels which shall
satisfy the criteria set out in Annex C to IAEA document INFCIRC
254/Rev 1/Part 1 (Guidelines for nuclear transfers) as it may be
revised and accepted by the Parties and the Member States of the
Community. As a supplement to this document, the Member States
of the Community, the Commission of the European Communities
(as appropriate), and the United States of America will refer, when
applying these measures, to the recommendations of IAEA document



m-13

INFCIRC 225/Rev. 3 on the Physical Protection of Nuclear Material,
as it may be revised and accepted by the Parties and the Member
States of the Community.

3. International transport of nuclear material subject to this
Agreement shall be subject to the provisions of the International
Convention on the Physical Protection of Nuclear Material
(INFCIRC 274/Rev. 1), as it may be revised and accepted by the
Parties and the Member States of the Community.

With respect to the meaning of "adequate,” Section 127 (3) of the Act provides that physical
security measures shall be deemed adequate if they provide a level of protection equivalent to
that required by regulations promulgated by the NRC establishing levels of physical protection.
(See NNPA Section 304 (d); 10 CFR 110.43.)

Article 11 (2) of the Agreement provides that physical security measures shall be applied so
as to satisfy the standards accepted by the United States and the international community as set
out in documents of the IAEA that concern physical protection measures for nuclear transfers
and for the application of physical protection measures at all other times in the nuclear fuel cycle.
Additionally, Article 11(3) of the Agreement provides that international transport of nuclear
material subject to the Agreement will be subject to the International Convention on the Physical
Protection of Nuclear Material (INFCIRC 274/Rev. 1). Therefore, the standards of physical
security that must be met under this Agreement are those that are accepted and i
world-wide as adequate. These standards are also equivalent to those required by U.S. Nuclear
Regulatory Commission (NRC) regulation. The Agreement also is clear that continued
compliance with the most current intemnational standards shall be required under this Agreement
as reference is made in Articles 11 (2) and (3) to IAEA documents as they "may be revised and
accepted by the Parties and Member States of the Community”. So the latest version of
internationally accepted standards will continue to be applied during the life of the Agreement.
Further, Article 14 (3) provides that even if the Agreement is terminated or suspended the
obligations of Article 11 shall continue in effect. Finally, Article 12 (2) provides that
consultations shall be held, conceming any question arising out of the application of this
Agreement (this would include physical security measures), at the request of either Party, and
Atrticle 12 (1) provides for a Joint Committee to be established to ensure the effective
implementation of the Agreement. In light of the discussion above, the physical security
provisions of this Agreement satisfy the requirements of section 123 a.(6) of the Act.

Paragraph 5 of the Agreed Minute provides that the consent previously given to the
Community in connection with the U.S.-Japan Agreement for Cooperation for the transport of
plutonium reprocessed in the Community back to Japan shall remain in effect as long as this
Agreement remains in force. The physical security measures for those shipments are controlled
by the provisions of the U.S.-Japan Agreement and were analyzed in detail in the Nuclear
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Proliferation Assessment Statement prepared for that agreement and were found to satisfy the
requirements of the Act. That analysis is still applicable to such shipments. The consent given
for those shipments can be suspended by the U.S. under the terms of the U.S.-Japan Agreement.
Also, under the proposed Agreement, paragraph 5 of the Agreed Minute provides that the
consents granted may be suspended, but only if an event arises of the same or greater degree of
seriousness as those referred to in paragraph 8 of the Agreed Minute. Among the factors set
forth in paragraph 8, two specifically mention physical protection matters. One is if the
Community or a member state violates, terminates, or declares itself not to be bound by the
guidelines in document INFCIRC 254/Rev. 1/Part 1; the other is acts of war or other
disturbances that threaten severely and directly the activities to be suspended (here those
activities would be the physical protection of the plutonium transfers.) Of course, events
constituting a serious threat to the national security or a significant increase in the risk of nuciear
proliferation would also provide a basis for suspension. Considering the discussion above, the
requirements of the Act for physical security are satisfied in connection with transfers of
plutonium to Japan. -

This Agreement does not provide for the advance consent by the U.S. to any other transfers
of plutonium. Such transfers could only take place upon a future request to the U.S. under
Article 8 (IXC)iii). As discussed above in connection with retransfers (Section 11 B(5) of this
assessment statement), the subsequent arrangement procedure of section 131 of the Act would
need to be followed for the approval of such a request. Physical protection matters would be a
factor in the subsequent arrangement analysis.

Article 8 (1XC)(i) of the Agreement provides U.S. consent for the retransfer of low enriched
uranium and source material to third countries for fuel cycle activities other than the production
of HEU. These retransfers are subject to the physical protection requirements of Article 11 as
discussed above.

The physical security of nuclear material is an important part of this Agreement and
provisions providing for physical protection appear in several other places in the Agreement. For
example, adequate physical protection is a requirement for storage facilities in Article 8 (3).
Violation of the fundamental provisions of Article 11 would be a ground for suspension or
termination of the Agreement in Article 13 (1). Notwithstanding suspension or termination of
the Agreement the obligations of Asticle 11 shall continue in effect under Article 14 (3). Foran
addition of a facility to the peaceful nuclear program delinested by the Community in Annex A,
the procedures set out in paragraph 7 (A) of the Agreed Minute require a confirmation from the
Community that physical protection measures required by Article 11 will be applied.

The proportionality provision in paragraph 14 of the Agreed Minute is not applicable to
Article 11.

(7) Reprocessing. Enrichment or Other Alteration
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Subparagraph (7) of Section 123 a. of the Act requires:

...a guaranty by the cooperating party that no material transferred
pursuant to the agreement for cooperation and no material used in or
produced through the use of any material, production facility, or
utilization facility transferred pursuant to the agreement for
cooperation will be reprocessed, enriched or (in the case of
plutonium, uranium 233, or uranium enriched to greater than twenty
percent in the isotope 235, or other nuclear materials which have
been irradiated) otherwise altered in form or content without the prior
approval of the United States.

Subparagraph (A) of paragraph 1 of Article 8 provides the basis for the U.S. control of
enrichment required by the Act, and paragraph 2 of Article 8 provides the basis for the U.S.
control of reprocessing and alteration in form or content required by the Act.

Article 8 (1)(A) provides the follawing:

1. The nuclear fuel cycle activities carried out pursuant to this Agreement
include:

(A) Within the territorial jurisdiction of either Party, enrichment up
to twenty percent in the isotope 235, of uranium transferred pursuant
to this Agreement, as well as of uranium used in or produced through
the use of equipment so transferred. Enrichment of such uranium to
more than twenty percent in the isotope 235 and reenrichment of
such uranium already enriched to more than twenty percent in the
isotope 235 may be carried out according to conditions agreed upon
in writing which shall be the subject of consuitations between the
Parties within 40 days of the receipt of a request from cither Party.

Article 8 (2) provides the following:

The following nuclear fuel cycle activitics may be carried out
pursuant to this Agreement within the tetritorial jurisdiction of either
Party in facilities forming part of the delineated peaceful nuclear
programs described in Annex A:

(A) Reprocessing of nuclear material transferred pursuant to this
Agreement and nuclear material used in or produced through the use
of non-nuclear material, nuclear material or equipment so transferred;
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(B) Alteration in form or content of plutonium, uranium 233 and
high enriched uranium transferred pursuant to this Agreement or used
in or produced through the use of non-nuclear material, nuclear
material or equipment so transferred;

The requirement of the Act for prior U.S. approval for reprocessing of material subject to the
proposed Agreement is met by Article 8 (2)XA). Subject to the condition of Article 8 (2) that the
activity be "pursuant to this Agreement" advance U.S. consent for reprocessing is provided in
Article 8 (2)(A). However, the consent is circumscribed by the conditions found in the proposed
Agreement. In addition to other provisions of the proposed Agreement, Article 8 (2) provides:

1. that the reprocessing may be carried out "within the territorial jurisdiction” of the Community;
and, 2. "in facilities forming part of the delineated peaceful nuclear programs described in Annex
A." Unless these two conditions are met no reprocessing of material subject to the proposed
Agreement is permitted.

Similarly, the requirement of the Act for prior U.S. approval for any alteration in form or
content of weapons-usable material subject to the proposed Agreement is met by Article 8
(2)(B). Again, subject to the condition of Article 8 (2) that the activity be "pursuant to this
Agreement” advance U.S. consent for alteration in form or content is provided in Article 8
(2)(B). The same two conditions of Article 8 (2) (i.e. within the territorial jurisdiction and in
facilities set out in Annex A) also apply to alteration. Again, unless these two conditions are met,
no alteration in form or content of weapons-usable material subject to the proposed Agreement is
permitted.

The requirement of the Act regarding prior approval of the U.S. for enrichment is met by
Article 8 (1)(A) of the proposed Agreement, which provides advance U.S. consent for
enrichment up to twenty percent in the isotope 235, but requires that enrichment greater than
twenty percent or reenrichment of uranium already over the twenty percent mark may only be
carried out according to conditions agreed upon in writing after consultations between the
Parties. The consultations will be held within 40 days of a receipt of a request. However, for
enrichment beyond twenty percent or for reenrichment the U.S. must provide further agreement
in writing. Such a future agreement would be subject to the subsequent arrangement procedures
of section 131 of the Act. The approval for enrichment up to twenty percent without further U.S.
action is authorized in section 402(a) of the NNPA (sce below).

In the previous U.S.-Euratom agreement the U.S. did not have a consent right over
reprocessing or alteration in form or content within the Community. During the course of the
negotiations, in exchange for agreeing to a U.S. consent right and consistent with the requirement
of the Act for prior U.S. approval, the U.S. offered to provide Euratom advance approval for
reprocessing and alteration on a long term basis within a defined program in the Community. In
Article 8 (2) U.S. consent to reprocessing and alteration is granted, within the territorial
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jurisdiction of the Community, at facilities enumerated in Annex A. Specifically, there are four
facilities named in Annex A for reprocessing, and nine facilities named for alteration in form or
content. Twodmmmﬁcilhummmudomumﬁmy all ten of the other
facilities are either in France or the United Kingdom.

The U.S. has sufficient information about these facilities to ensure that these activities meet
applicable statutory criteria, both for new agreements for cooperation and the subsequent
arrangement procedure. In particular, ﬁcU&hMMmmmﬂn
mmmwmummum

The same degree of assurance is also provided for sy addition of facilities for alteration or
reprcessing. Paragraph 6 of the Agreod Minute requires that changes 1o the peaceful nuciear
programmes delinested by either Party (in Annex A} be in accordance with procedures set forth
in the Agreed Minute. The Commmmity must notify the U.S. and receive a written
acknowledgement. Paragraph 7 of the Agreed Mimute provides that the acknowledgement, a
statement that the notification has boea received, shalt be provided within thirty days.
Paragraph 7 also provides that intended changes shall receive the fullest possible consideration
during consuitations under the Agreement, which mey include an exchange of information and
views on safeguards matters of mutual interost. Pacagraph 7(A) of the Agroed Minute sets out
the requirements of the notification. The notification shail contain, inter alis, s confirmation by
the Community thet: the Euestom Safeguseds Raguintion 3227/76, as amended, is fully applied;
that relevant safeguards arrangements that wili peemit the IAEA 10 exercise fully its rights and
meet its objectives and inspection goal have been agreed upoe with the IAEA; and, that physical
protection measures as required by Article 11 of the Agrosment will be applied. The
confirmations required by the Agreed Minute, togethor with the safeguards requirements of
Article 6 of the proposed Agreement, ensure that cnly those reprocessing and alteration activities
for which the U.S. uwyhlmhlﬂ:ﬁemywmmAmm
approved under the proposed Agreement.

It should be noted that as the proposed Agreement is reciprocal, similar conditions apply to
the United States in regard to reprocessing, alteration in form or content, and enrichment.
Moreover, similar requirements apply to the U.S. &rﬁelddibmofﬁahnestomeus
delineated program.

Paragraph 7(C) of the Agreed Minute to the proposed Agreement provides that either Party
may delete a facility from its own delineated program, by providing the other Party a notification
of the name of the facility and any other relevant information.

In addition to the controls discussed above, paragraph 8 of the Agreed Minute provides a
significant additional control. Paragraph 8 allows the U.S. to suspend the approvals for
reprocessing and alteration in form or content with respect to the engire Community program for
reprocessing and alteration if the U.S. considers that there is objective evidence that the
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continuation of such activities would entail a serious threat to the security of the U.S., ora
significant increase in the risk of nuclear proliferation. The Agreed Minute provides thata U.S.
decision to suspend shall only be taken after consultations with the Community, and by the
President; however there is no requirement that the consultations be successful or take any set
amount of time. Additionally, paragraph 12 of the Agreed Minute provides that a decision to
suspend shall only be taken "... in the most extreme circumstances of exceptional concem from a
non-proliferation or security point of view...", but the United States makes the final decision.

In sum, the advance U.S. approval for reprocessing or alteration in form or content has been
carefully drawn to include only a known Community program and future additional facilities that
conform to the requirements of the proposed Agreement. The conditions of the proposed
Agreement ensure that the United States will be at all times assured of the application of
appropriate and effective safeguards and physical security measures.

U.S. approval is also provided in Article 8 (1)XBXD) and (E) of the proposed Agreement for
the following nuclear fuel cycle activities:

(B) Irradiation within the territorial jurisdiction of either Party of
plutonium, uranium-233, high enriched uranium and irradiated
nuclear material transferred pursuant to this Agreement or used in or
produced through the use of non-nuclear material, nuclear material or
equipment so transferred;

(D) Post-irradiation examination involving chemical dissolution or
separation of irradiated nuclear material transferred pursuant to this
Agreement or irradiated nuclear material used in or produced through
the use of non-nuclear material, nuclear material or equipment so

: transferred.

(E) Conditioning, storage and final disposal of irradiated materials
transferred pursuant to this Agreement or used in or produced
through the use of non-nuclear material, nuclear material and
equipment transferred pursuant to this Agreement.

One of the most significant features of the proposed Agreement is the advance approval
provided by the U.S. for various activities of the nuclear fuel cycle in the Community that
involve material and equipment subject to the proposed Agreement. Such advance approval is
permissible under the Act. Sections 123 and 127 of the Act require that the United States have
certain approval rights, including reprocessing and retransfer approval rights. However, no
provision of the Act or the NNPA precludes the United States from giving such approvals in
advance when all the requirements of the Act can be properly met. In fact the Act clearly
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indicates that U.S. consent rights can be granted in advance. In that regard, section 131a(3) of
the Act provides: .

The United States will give timely consideration to all requests for
prior approval, when required by this Act, for the reprocessing of
material proposed to be exported, previously exported and subject to
the applicable agreement for cooperation, or special nuclear material
produced through the use of such material or a production or
utilization facility transferred pursuant to such agreement for
cooperation, or to the altering of irradisted fuel elements containing
such material, and additionally, to the maximum extent feasible, will
attempt to expedite such consideration when the terms and conditions
for such actions are set forth in such agreement for cooperation....

The reference to "material proposed to be exported” makes clear that the consent for
reprocessing or alteration of irradiated fuel may be granted prior to the export of any nuclear
material. In the course of normal reactor operations, the fuel to be exported and then used ina
reactor would not be reprocessed for five or more years. Therefore the "prior approval” that this
section of the Act would allow the U.S. to give, would be fier in advance of the actual time that
the material in question would be reprocessed or altered in form or content.

Section 131a(3) of the Act provides that expedited consideration will be given to requests
for consent for reprocessing "...when the terms and conditions for such actions are set forth in
such agreement for cooperation...." This provision authorizes the U.S. to specify in the proposed
Agreement with the Community the conditions that would have to be met for a subsequent
approval of a request for reprocessing, alteration in form or content, or other fuel cycle activities.
There is no substantive difference between that and the proposed Agreement which makes the
approvals granted by. the proposed Agreement and Agreed Minute contingent on continued
compliance with the provisions of the proposed Agreement.

Paragraph 8(A) of the Agreed Minute provides that the activities referred to in Article 8 (2)
of the proposed Agreement (i.¢. reprocessing and alteration) "... may proceed ... unless the other
Party considers ... that these activities should be suspended on the basis of objective evidence
that their continuation would entail a serious threat to the security of either Party ... ora
significant increase in the risk of nuclear proliferation...." The "objective evidence™ referred to is
not further described, and there is np requirement that there be agreement that objective evidence
cither exists or is in fact persuasive. Therefore the United States has extremely wide discretion
in deciding what evidence to consider and what weight to give to such evidence. The Agreed
Minute does require that the matter causing the consideration of suspension be of the same or
greater degree of seriousness as a list of possibilities set out in subparagraphs (i) through (vi) of
paragraph 8(AXa) of the Agreed Minute. The items listed include: & non-nuclear-weapon state
detonating a nuclear explosive device; a nuclear-weapon State using any item subject to the
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Agreement in a nuclear weapon or in any other nuclear explosive device; a member State or the
Community violating the NPT, a relevant safeguards agreement, or physical protection
guidelines; a member State retransferring an item subject to the Agreement to a non-nuclear
weapon State that does not have full-scope safeguards with the IAEA; s Member State being
subject to IAEA sanctions; and, acts of war, serious internal disturbances, or international threats
of war which threaten safeguards or physical protection for the activities to be suspended.

Additionally, as noted above, consultations (st the Cabinet level for the United States) are
required before a U.S. decision to suspend, and the decision must be taken by the President.
However, there is no requirement that the consultations result in agreement or take any set
amount of time. In the end, the United States, on the basis of evidence that the U.S. considers
persuasive, and on a matter that the U.S. considers to be of sufficient seriousness, can suspend
the entire reprocessing and alteration program of the Community. Thus the United States will be
in a position to ensure that the substantive requirements for agreements for cooperation in section
123 of the Act, and for subsequent arrangements in section {31 of the Act are met, and continue
to be met throughout the life of the proposed Agreement. .

Also, advance consent in an agreement for cooperation means that under the approval
provisions of section 123 b. of the Act the President approves and suthorizes the proposed
Agreement and makes a determination in writing that the performance of the proposed
Agreement will promote, and will not constitute an unreasonable risk to, the common defense
and security. In contrast, the subscquent arrangement procednres in section 131 of the Act only
require the determination of the Secretary of Energy that the arrangement will not be inimical to
the common defense and security. Obviously, a Presidential determination that an agreement
will actually promote the common defense and security is fiar more comprehensive and
substantive than a Secretarial determination that an arrangement will not be inimical.

The final point in regard to advance consent concemns Congressional review. Congressional
review is enhanced by providing advance consent for reprocessing, alteration, and other activities
in the proposed Agreement. This is because section 123 of the Act permits Congress to review a
new agreement for cooperation for up to ninety days of continmous session, while section 131
provides that only subsequent arrangements involving reprocessing or the retransfer of plutonium
in quantities greater than 500 grams must lie before Congress, and then only for fifteen days.

In conclusion, the advance consent granted by the United States in the proposed Agreement
has been analyzed in regard to all the criteria of section 123 and section 131 of the Act, with
foremost consideration given to timely warning (see the Department of Energy Analysis of
Consents and Approvals), and it has been judged that such advance consents will not be inimical
to the common defense and security; will not significantly increase the risk of proliferation; and
will promote and will not constitute an unreasonsble risk to the common defense and security.
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The controls in Article 8 of the proposed Agreement are subject to the proportionality
provision in paragraph 14 of the Agreed Minute.

(8) Storage
Subparagraph (8) of Section 123 a. of the Act requires:

- ...a guaranty by the cooperating party that no plutonium, no uranium
233, and no uranium enriched to greater than twenty percent in the
isotope 235, transferred pursuant to the agreement for cooperation, or
recovered from any source or special nuclear material so transferred
or from any source or special nuclear materis] used in any production
facility or utilization facility transferred pursuant to the agreement for
cooperation, will be stored in any facility that has not been approved
in advance by the United States....

Paragraph 3 of Article 8 of the proposed Agreement provides for the storage of plutonium,
uranium-233 and high enriched uranium as follows:

3. The following nuclear materials:

(i) plutonium, uranium-233 and high enriched uranium, if not
contained in irradiated nuclear fuel, transferred pursuant to this
Agreement;”

(i) plutonium, uranium-233 and high enriched uranium recovered
from nuclear material transferred pursuant to this Agreement;

(iii) plutonium, uranium-233 and high enriched uranium recovered
from nuclear material used in equipment transferred pursuant to this
Agreement;

may be stored in facilities that are at all times subject, as a minimum,
to the levels of physical protection that are set out in Annex C to
IAEA document INFCIRC 254/Rev. 1/Part 1 (Guidelines for nuclear
transfers) as it may be revised and accepted by the Parties and
Member States of the Community.

Article 8 (3) also requires that each Party shall record its facilities on a list available to the
other Party. Changes in the list may be made by notifying the other Party in writing and
receiving a written acknowledgement. If grounds exist to believe that these storage requirements
are not being fully complied with, immediate consultations may be called for.
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Article 8(3) also provides for the action to be taken in case the requirements for storage of
the proposed Agreement are not being complied with, as follows:

Following upon such consultations, each Party shall ensure by means
of such consultations that necessary comrective measures are taken
immediately. Such measures shall be sufficient to restore the levels
of physical protection referred to above at the facility in question. If
- this proves not to be feasible, the nuclear material in question shall be
transferred for storage at another appropriate, listed facility.

Article 8 (3) provides the approval of the U.S. for the storage of plutonium, U-233 and HEU
at facilities that meet the appropriate standards for physical protection promulgated by the IAFA
and accepted by the United States and the international community. In the event problems occur
at a particular storage facility, consultations will be held and corrective measures taken
immediately. If, for some reason, this does not prove adequate, then it is a requirement that the
nuclear material in question be transferred to another facility.

The material covered by this provision of the proposed Agreement is as required by the Act.
As noted above, "equipment” is defined in the proposed Agreement to effectively include any
"production facility” or "utilization facility” subject to the Agreement. Therefore, the phrase
"used in equipment"” in Article 8 (3)(iii), means essentislly the same thing as "used in any
production or utilization facility" in section 123 a.(8) of the Act. Thus, Article 8 (3) of the
proposed Agreement satisfies the requirements of the Act in regard to storage.

Article 8 (3) provides advance U.S. consent to storage of the nuclear material specified
therein to the Community. As noted above with respect to reprocessing, such advance approval
is permissible so long as the U.S. has sufficient informstion to make the statutory judgments
required under sections 123 and 131 of the Act, and to ensure that the underlying basis for these
judgments remains in effect while the approval continues. While the ability of the U.S. to
suspend the consent to storage is not as explicit as is the right to suspend reprocessing and
alteration in form or content, the provisions of Asticle 8 (3), Article 13 (1), and paragraph 8 of
the Agreed Minute, in combination with the other underlying obligations of the Agreement, give
the U.S. the ability to suspend or require corrective action in regard to facilities storing nuclear
material subject to the Agreement in any credible situation involving an increase in the risk of
proliferation or a threat to national security.

The storage control provided for in Asticle 8 (3) of the proposed Agreement is subject to the
proportionality provision in paragraph 14 of the Agreed Minute.

(9) Sensitive Nuclear Technology
Subparagraph (9) of Section 123 a. of the Act
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‘a guaranty by the cooperating party that any special nuclear material,
‘production facility, or utilization facility produced or constructed
under the jurisdiction of the cooperating party by or through the use
of any sensitive nuclear technology transferred pursuant to such
wf«wm&mwdlhm

- specified in this subsection.

Inasmuch as transfers of sensitive nuclear technology are not provided for in the proposed
Agreement this requirement of the Act does not pertain in this case.

C. NNPA Section 402 - Additional Requi
Section 402(a) of the NNPA requires that:

Except as specifically provided in any agreement for cooperation, no
source or special nuclcar material hereinafier exported from the
United States may be enviched after export without the prior approval
of the United States for such enrichment....

As discussed earlier in regard to section 123 a.(7) of the Act, Article 8 (iXA) of the
proposed Agreement provides that earichment of uranium to more than twenty percent in the
isotope 235 and reenricliment of uranium already enriched to more than twenty percent in the
isotope 235 may be carried out according to conditions agreed upon in writing. Therefore, the
Community must get a specific U.S. approval for any such high earichment. As noted above
such approval would require compliance with the subsoquent arrangement procedures of section
131 of the Act. Concurrently, the proposed Agreement provides U.S. advance approval for the
enrichment of uranium subject to the Agreement up to twenty percent. This advance approval
for low enrichment is fully consistent with the authority contained in section 402(a) that permits
enrichment "as specifically provided" in the proposed Agreement.

Section 402(a) of the NNPA further requires that:

... NO source or special nuclear material shall be exported for the
purpose of enrichment or reactor fueling to any nation or group of
nations which has, after the date of enactment of this Act, entered
into a new or amended agreement for cooperation with the United
States, except pursuant to such agreement.

This requirement is met by the requirement in subparagraph (D) of paragraph 1 of Article |
that supply of nuclear material between the Parties is "[alubiect to the provisions of this
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Agreement” (emphasis added). No supply to the Community is permissible unless under the
authority of the proposed Agreement.

Section 402 (b) of the NNPA requires that:

In addition to other requirements of law, no major critical component
of any uranium enrichment, nuclear fuel reprocessing, or heavy water

- production facility shall be exported under any agreement for
cooperation...unless such agreement for cooperation specifically
designates such components as items to be exported pursuant to the
agreement for cooperation.

As with sensitive nuclear technology, the transfer of major critical components is not
provided for in the proposed Agreement; therefore this requirement of the NNPA does not
pertain in this case.

D. NNPA Section 404 -- Relationship to Existing Agreement

The proposed Agreement is the result of a negotiation to replace two agreements
with the Community that were entered into in 1958 and 1960. The 1958 Agreement has no
expiration date, but it only allows cooperation pursuant to another agreement, that was to be
negotiated later (this was done in 1960), and was to be in conformity with the requirements of
section 123 of the Act. The 1960 Agreement, which provided for the actual cooperation that has
occurred since then, terminates on December 31, 1995, At U.S. insistence, negotiations for the
purpose of replacing the previous agreements with a new (or amended) agreement which would,
inter alig, satisfy the requirements of the NNPA, were conducted during the period from 1980 to
1995. However, until 1992 Ewropesn negotiators did not have the formai approval from the
requisite authorities of the Community to negotiate a new agreement. One reason for this was
that the previous agreements did not contain a number of U.S. consent rights that the U.S. asked
for in the proposed Agreement (including a reprocessing consent right), and the Europeans were
satisfied with that state of affairs.

Section 404(a) of the NNPA contains two provisions applicable to the relationship between 2
renegotiated agreement and the earlier agreements and any transactions carried out thereunder, as
follows:

To the extent that an agreement for cooperation in effect on the date
of enactment of [the NNPA] with a cooperating party contains

provisions equivalent to any or all of the criteria set forth in section
127 of [the Act] with respect to materials and equipment transferred
pursuant thereto or with respect to any special nuclear material used
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in or produced through the use of any such material or equipment,
any renegotiated agreement with that cooperating party shall continue
to contain an equivalent provision with respect to such transferred
materials and equipment and such special nuclear material.

To the extent that an agreement for cooperation in effect on the date
of enactment of [the NNPA] with a cooperating party does not
contain provisions with respect to any nuclear materials and
equipment which have previously been transferred under an
agreement for cooperation with the United States and which are
under the jurisdiction or control of the cooperating party and with
respect to any special nuclear material which is used in or produced
through the use thereof and which is under the jurisdiction or control
of the cooperating party, which are equivalent to any or all of those
required for new and amended agreements for cooperation under
section 123 a. of [the Act], the President shall vigorously seck to
obtain the application of such provisions with respect to such nuclear
materials and equipment and such special nuclear material.

Meeting the requirements of this part of the NNPA was complicated by the fact that the
Community has expanded over the years by the addition of a number of new member States.
The U.S. had separate bilateral agreements with five of the new member States (Austria, Spain,
Portugal, Sweden, and Finland), and these needed to be replaced by the new Agreement.
Additionally, provision had to be made for the expected entry of more new member States, as
some of the expected new member States (¢.g. Switzerland) also have bilateral Agreements with
the U.S.. Therefore the proposed Agreement had to be negotiated so as to replace the previous
U.S.-Euratom Agreements, the five existing bilateral agreements, and any agreement with a third
State that accedes to the Community in the future. -

Article 19 and Article 20 are the means by which the requirements of this part of the NNPA
are satisfied by the proposed Agreement. Article 19 (1) terminates the previous U.S.-Euratom
Agreements. Article 19 (2) terminates the U.S. bilateral agreements with Austria, Spain,
Portugal, Sweden, and Finland, and provides that the rights and obligations with respect to
nuclear supply arising out of those agreements shall be replaced by those of the proposed
Agreement. Article 19 (3) provides that the rights and obligations with respect to nuclear supply
arising out of a U.S. agreement with a third country that accedes to the Community shall be

replaced by those of the proposed Agreement.

Article 20 (1) provides that the provisions of the proposed Agreement shall apply to nuclear
material subjéct to all of the Agreements referred to in Article 19 from the date those agreements
terminate. Article 20 (2) provides that the provisions of the proposed Agreement shall apply to
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equipment and non-nuclear material transferred pursuant to all the agreements referred to in
Article 19, but only to the extent covered by those agreements.

Therefore, the proposed Agreement will preserve the existing section 127 controls and apply
the new section 123 a. controls to all nuclear material subject to the proposed Agreement,
whether transferred under the previous Agreements or under the new Agreement. However,
paragraph 13 of the Agreed Minute provides that in the event the activities agreed upon in
paragraph 2 of Article 8 (i.e. reprocessing and alteration) are suspended, at the option of the Party
against which the suspension is applied, a quantity of nuclear material equivalent to the amount
subject to all the old Agreements referred to in Article 19, will be subject to this new Agreement
only to the extent covered by the old Agreements. In essence, this means that the Community
could continue to reprocess or alter this "oid" nuclear material even if the U.S. had suspended its
consent to these activities. However, important other U.S. controls (e.g. peaceful use, retransfer
consent, safeguards) would continue to apply.

In another respect the proposed Agreement does not compietely apply all new controls. In
regard to non-nuclear material and equipment, Article 20 (2) provides that the provisions of the
proposed Agreement only apply to the extent non-nuciear material and equipment were covered
under the previous Agreements. Therefore, in this respect, the proposed Agreement is not
completely retroactive. The controls common to the old and new Agreements (e.g. safeguards,
peaceful uses, retransfer consent) would apply and anry non-nuclear material and equipment
transferred under the new Agreement would have all new controls attach. The chief effect of this
difference is that if the Community uses non-U.S. nuciear material in a reactor transferred under
theptmomAgleememwmnheCommty U.S. consent rights do not attach to the produced
nuclear material.

During the course of negotiations, the representatives of the Community were adamant that
equipment transferred under the old Agreement should not "contaminate” non-U.S. nuclear-
material under the provisions of the proposed Agreement. Further, the community
representatives insisted that under the new Agreement the U.S. should not acquire the right to
suspend reprocessing and alteration of nuciear material subject to the old Agreement over which
the U.S. had never had such a right.

Because section 404(a) of the NNPA requires the President to "vigorously seek” the
application of new controls to items subject to the renegotiated agreements, but does not require
it so long as existing section 127 controls are not relinquished, this compromise formulation,
which does not relinquish existing controls and satisfics the NNPA requirement, was accepted.
One reason the negotiations wese 3o lengthy was the vigor with which the U.S. sought the
additional controls.

E. NNPA Section 307 — Conduct Resulting in Termination of Nuclear Exports



0-27

Section 307 of the NNPA added Section 129 to the Act, which prohibits exports of
nuclear materials and equipment or sensitive nuclear technology to countries which engage in
proscribed activities subsequent to the enactment of the NNPA (March 10, 1978). The activities
in Section 129 include weapons-development activities in non-nuclear-weapons states, violation
or termination of safeguards or an agreement for cooperation with the United States, or assistance
to a non-nuclear weapon state relevant to acquisition of nuclear weapons. Based on all
information available to ACDA, there is no basis for a finding that the Community or its
Member-States have engaged in any of the types of activities that would require the imposition
of sanctions set forth in Section 129.

F. NNPA Section 309 -- Components, Items, and Substances

Section 309 of the NNPA amended Section 109 of the Act to empower the Nuclear
Regulatory Commission (NRC) to designate certain component parts, items and substances
which, because of their significance for nuclear explosive purposes, should be subject to its
licensing authority. Such licenses would be granted only upon a finding that (a) IAEA
safeguards will be applied to such component, substance or item, (b) the component, substance
or item will not be used for any nuclear explosive device or for research on or development of
any nuclear explosive device, and (c) that no such component, substances or item will be
retransferred without U.S. consent. i

The NRC in its regulations (10 CFR Part 110) has identified certain reactor components and
two substances -- heavy water and nuclear grade graphite -- as subject to these criteria.

The Act does not require that components be exported under an agreement for cooperation.
In the case of this proposed Agreement, the transfer of components is not covered, and therefore
any such transfers would have to be undertaken by means of arrangements outside of the
proposed Agreement.

The Act also does not require that the “items and substances" subject to NRC licensing
because of section 309 of the NNPA be exported under an agreement for cooperation. Article 5
of the proposed Agreement provides that the only "items” subject to the Agreement are non-
nuclear material, nuclear material and equipment. The proposed Agreement does not provide for
the transfer of any other items, so to the extent the term "items" refers to other things, they
would have to be transferred by means of arrangements outside of the proposed Agreement.

The definition of non-nuclear material in Article 21(5) of the proposed Agreement includes
heavy water. Article 21(5) also allows for the addition of other material to the definition if
"jointly designated by the appropriate authorities of the Parties." Nuclear grade graphite could be
so named at some point in the future. As the transfer of heavy water is provided for in the
proposed Agreement, any transfer of heavy water under the Agreement would be required to
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meet the terms of the Agreement, which are far more extensive than those of section 309 of the
NNPA. Transfer of other "substances" required to be licensed by the NRC pursuant to section
309 of the NNPA, would have to be by means outside of the proposed Agreement, unless the
substance is jointly designated by the Parties as non-nuclear material.

TheAwnﬁcEwgyAadoumMﬁnMMexpmbemfuiedundﬂmwn
for cooperation. However, they may be so transferred and thus be subject to all the relevant
provisions of the agreement.
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III. OTHER NONPROLIFERATION POLICY ISSUES

In addition to ensuring that required legal rights, guarantees, and safeguards are incorporated
in the applicable agreement for cooperation, a decision by the United States to engage in nuclear
cooperation with a given nation entails nonproliferation policy considerations. These
considerations include the scope and terms of the cooperation envisaged under the agreement; the
implications for other agreements (present and future); the degree to which nuclear cooperation
supports U.S. nonproliferation objectives; and the overall role of the state or states concerned in
maintaining sound international nonproliferation standards of conduct. These issues will vary
from case to case; this section addresses them as they relate to the proposed Agreement with
Euratom.

The proposed Agreement significantly expands U.S. consent rights over fuel cycle activities
in Euratom as they apply to nuclear material and equipment subject to the new agreement. This
issue will be examined below along with the nature of the advance consent arrangements
contained in the proposed Agreement. Safeguards considerations are also discussed, including
the provisions for ensuring that effective IAEA safeguards will be applied to future facilities for
reprocessing and alteration in form or content. The issue of retroactivity and the approach to
perpetuity of safeguards and controls are each handled in & unique way in this agreement and are
also examined. Finally, there are brief sections on reliability of supply, a comparison with the
U.S.-Japan Agreement, on new members of Euratom, and on general considerations.

In the context of successfully concluding the negotiations the United States exercised
maximum flexibility within its statutory requirements that led to compromises on a few issues
that are not found in other post-NNPA agreements. We view this result as wholly justifiable
under the circumstances, but consider the outcome on these issues as unique to the proposed
Agreement with Euratom and that the manner in which they were resolved should not necessarily
be considered a precedent for negotiating any other new post-NNPA agreement for cooperation.

A. Expanded Consent Rights and Guarantees in the Agreement

Section 404 of the Nuclear Non-Proliferation Act of 1978 (NNPA) calls on the
President to seek to renegotiate-pre-NNPA agreements for cooperation to obtain the added
requirements for cooperation mandated for new agreements by the NNPA. The proposed
Agreement meets that objective and contains all the requirements for agreements for cooperation
mandated by the Atomic Energy Act of 1954, as amended by the NNPA. These provisions are
especially important because they significantly expand consent rights and guarantees beyond
those in the existing U.S.-Euratom agreement, particularly on weapons-usable material subject to
the agreement. Moreover, the existing agreement will expire by its terms on December 31 of this
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year and the entry-into-force of the new agreement will ensure a continuation of the
long-standing U.S.-Euratom civil nuclear relationship.

The entry-into-force of the proposed Agreement will also result in the termination of
existing bilateral U.S. agreements for cooperation with Euratom’s five newest members - Spain,
Portugal, Austria, Finland, and Sweden. At such time, all cooperation with these countries
requiring a Section 123 agreement will take place under the new U.S.-Euratom agreement. In the
case of Finland and Sweden, however, this will not result in an expansion of consent rights and
guarantees since both countries concluded post-NNPA agreements with the United States several
years prior to joining Euratom.

The Administration has stated that it is important to ensure that highly enriched uranium and
plutonium are subject to the highest standards of safety, security, and international
accountability. The entry-into-force of this agreement would promote such standards and help to
expand cooperation between the United States and key European allies in this important area.
This cooperation is particularly important given the advanced nature of the civil nuclear
programs in Western Europe, including extensive reprocessing and plutonium use activities.

The specific provisions of the proposed Agreement which create expanded consent rights or
guarantees are:

(1)  Stomage of Special Nuclear Material

Article 8.3 specifies the conditions under which the storage of plutonium,
uranium-233, and highly enriched uranium subject to the proposed Agreement may take place.
The expiring agreement contains no such consent right.

2)  Reprocessing -

Article 8.2(A) and paragraphs 6-8 of the Agreed Minute specify the
conditions under which the reprocessing of nuclear material subject to the proposed Agreement
may take place.” The expiring agreemient contains no such consent right.

(3)  Ablieration

Article 8.2(B) and paragraphs 6-8 of the Agreed Minute specify when the
alteration in form or content of plutonium, uranium-233, high enriched uranium, and irradiated
nuclear material subject to the proposed Agreement may take place. The expiring agreement
contains no such consent right.
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(4)  Enrichment

Article 8.1(A) specifies that enrichment of uranium subject to the proposed
Agreement to an isotopic level that exceeds 20% in the isotope 235 and re-enrichment of such
uranium already enriched to more than 20% may occur only subject to conditions that are agreed
upon in writing by the parties. The expiring agreement contains no such consent right.

(5)  Suspension of Coaperation/Right of Retum

Article 13 specifies the conditions under which cither party may exercise its
right to terminate or suspend cooperation under the proposed Agreement and/or to require the
remmofitemssubjecttomemgm The expiring agreement contains no such rights.

(6)  Clarification of Existing Terms of C. .

Finally, as required by Section 123, there are additional terms of cooperation specified in the
agreement which represent an updating and clarification of standards which already apply to
U.S.-Euratom nuclear cooperation. Among these provisions are full-scope IAEA safeguards as a
condition of nuclear supply to non-nuciear-weapon states in Euratom, a peaceful use assurance,
retransfer controls, and a requirement for adequate measures of physical protection for items
subject to the agreement. In addition, Asticle 14 specifies that certain consent rights and
guarantees continue in effect regardless of & termination or suspension of the agreement for any
reason.

B. Advance Long-Term Consent to Plutonium Use and Reprocessing

- Euratom was very reluctant to negotiate s new agreement which would include the
additional consent rights and guarantees added to Section 123 of the Atomic Energy Act by the
NNPA of 1978, which required the U.S. to rencgotiate pre-NNPA agreements to include these
strictures. Many countries in Euratom believed thet as an equal partner to the United States in
nuclear matters and a strong proponent of nonproliferstion, Eurstom should not have to accept
these additional controls. This reluctance also reflected uncertaintics concering how the United
States would exercise such new controls, especiaily in light of the tensions that have
characterized U.S.-Euratom nuclesr relations since the NNPA was enacted in 1978 (see Part | of
the NPAS). Moreover, the Adesinistration had made clear that it would not encourage
reprocessing and the civil vee of plutoaiam - while it is the view of key Eurstom member-states
that reprocessing is needed to diapose effectively of spent power reactor fuel and/or to acquire
plutonium for future use as reactor fuel. To support such fuel cycle planning, private and
governmental organizations in Eurstom have made substantial investments in facilities for
reprocessing of spent fuel and for fabricating fuel containing plutonium. These elements
combined to form a difficult enivironment in which to complete negotiations on a new agreement.



125

-4

To address these concerns, the Administration stated in 1993 that the United States would
maintain its existing commitments to the use of plutonium in Western Europe and Japan, while
nevertheless expressing doubt about the economics and proliferation risks of reprocessing.
Moreover, the Administration reaffirmed the offer already on the table to provide Euratom, under
certain conditions, with advance, long-term consent for the reprocessing of U.S.-controlled
nuclear material and the related use of recovered plutonium within a new or amended agreement
for cooperation that included all the requirements of the Atomic Energy Act. This offer helped
to overcome Euratom opposition to accepting strengthened U.S. controls and created part of the
incentive to undertake and conclude negotiations on a new agreement. At the same time, U.S.
readiness to provide advance consent to reprocessing and other fuel cycle activities in Euratom
rested on an assessment that such an spproach would best serve our nonproliferation interests.

Over the next 10-20 years, more than 500 tons of plutonium are planned to be separated
from spent power reactor fuel in Europe and Japan for use in civil nuclear energy programs. Of
this amount, approximately haif will be subject to U.S. controls. If the United States is to
confront and minimize the potential risks of widespread phatonium use, we need to work
cooperatively with the member-states of Euratom. In that way, we can seek to easure that the
strongest possible safeguards and physical protection measures would apply to reprocessing and
subsequent plutonium use.

The alternative of abandoning the advance consent approach and of using case-by-case
consent right approvals as a means to discourage reprocessing and plutonium use in Euratom
would only lead to confrontation and to serious bitateral tensions and disputes, which would
jeopardize cooperation not only in nonproliferation matters, but also in other areas of U.S.
relations with the countries of Euratom. Such an approach would have little effect on the
domestic energy plans of European countries. Moreover, we would have failed to obtain any new
agreement and foregone the opportunity to obtain consent rights on reprocessing and plutonium
use in Euratom countries over U.S.-controlled nuclear material. Indeed, it was not even clear
until the last minute whether Euratom member-states would accept an agreement that met all the
requirements of Section 123 of the Atomic Energy Act - even one with an advance long-term
consent arrangement.

The two previous Administrations had taken a similar approach and had concluded new U.5.
agreements for cooperation with Finland, Norway, and Sweden which include long-term consent
for the transfer of spent fuel to the United Kingdom and France for reprocessing. In 1988, a new
agreement with Japan entered into force which provided long-term consent to reprocessing and
plutonium use in Japen of nuclear material subject to the agreement. All of these agreements
were submitted to Congress for review and are in force. Implementation has proceeded
smoothly, and there has been a strengthening of safeguards and physical protection measures on
plutonium due in part to the operation of these agreements, particularly with Japan.
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Among the key consent rights in the proposed Agreement are those in Article 8.2 which
relate to facilities for reprocessing, for converting weapons-usable material, and for fabricating
fuel containing such material. These facilities are listed in Annex A of the proposed Agreement.
Paragraph 8 of the Agreed Minute makes clear that the consent rights authorized in Article 8.2
may not continue if there is a serious threat to the security of the United States or a significant
increase of the risk of nuclear proliferation. These are the statutory standards applicable under
U.S. law. )

Paragraph 8 of the Agreed Minute also lists actions by Euratom or a member-state of
Euratom that could trigger such a suspension. However, the list is illustrative only; and ACDA
believes the suspension right with regard to reprocessing and alteration in form or content is clear
and unequivocal.

If the long-term consent is suspended, the Party against whom the suspension is invoked has
two alternatives with regard to “old” nuclear material (i.c., the nuclear material subject to
existing agreements, all of which will be folded into the new agreement when it enters into
force). That party may decide to continue to apply all the provisions of the new agreement to
this old material, or it may apply only those provisions of the new agreement that are comparable
to the assurances that applied to this old nuclear material when it was subject to the existing
agreement. (The 1988 U.S.-Japan agreement has a similar provision.) For example, if there
were a suspension of the advance consent arrangement, Euratom could opt for the second
alternative in which case the old material that had been subject to the existing U.S.- Euratorn
agreement would be subject only to peaceful use guarantees, safeguards, and retransfer rights
(which are the assurances that apply to this material under the existing U.S.- Euratom

agreement).

It is notable that the Agreed Minute stipulates that any decision by the United States to
suspend the long-term arrangement would apply to all reprocessing and alteration activities in
Euratom. Thus, for example, if a serious internal disturbance severely threatened the physical
security at a MOX fabrication facility in Euratom and led to a decision by the United States to
suspend the long-term consent granted in Article 8.2 -~ this decision would also immediately
suspend the approval in effect for all MOX fabrication and reprocessing plants in Euratom, even
those located in other countries. This comprehensive approach to the application of any decision
to suspend was included at the request of Euratom.

The proposed Agreement should serve to further strengthen cooperation with key European
states on ensuring maximum transparency and security of civil plutonium stockpiles. However,
we must continue to pursue vigorously other U.S. initiatives such as the ongoing multilaterat
consultations aimed at establishing voluntary guidelines to inter alia Iimit and uitimately reduce
these stockpiles. .
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C. Storage Consent Right - Article 8.3

The long-term consent for storage of weapons-usable material is handled differently
in the proposed Agreement than the long-term consents for reprocessing and alteration in form or
content. This outcome was due in part to the different nature of these fuel cycle activities. Each
Party will list its facilities that are subject to the storage consent right. If the physical security
standards required in the proposed Agreement are not being met at a particular facility, there may
be immediate consultations for the purpose of determining the necessary corrective measures.
And the nuclear material in question must be transferred to another facility for storage if it proves
not feasible to correct the problem immediately.

Among the facilities subject to Article 8.3 are reactors that are being fueled with highly
enriched uranium or plutonium, but not other reactors. Fresh fuel is often stored for months at a
reactor site awaiting the refueling operation. During such time, highly enriched uranivim or
plutonium subject to the proposed Agreement must be subject to the storage consent right.
Similarly, Article 8.3 will also apply to locations associated with reprocessing, conversion and
fabrication facilities where highly enriched uranium or plutonium is being stored in connection
with such operations.

The storage consent right was one of the most difficult issues in the negotiations. Euratom
insisted that the act of storing nuclear material was different from reprocessing and alteration,
and should not be subject to the same conditions as these fuel cycle activities. While neither
party is given the explicit right to mandate corrective actions by the other party, the proposed
Agreement clearly obligates Euratom to consult if the United States determines that the levels of
physical protection at a storage site no longer meet the minimum standards. Moseover, the
United States can insist that either the nuciear material be moved or corrective measures be taken
immediately.

The U.S. right to suspend the storage consent is not explicitly defined in the proposed
Agreement as it is for reprocessing and alteration in form or content. However, the provisions of
Article 8.3, as well as the rights accorded to the parties elsewhere in the agreement, provide a
sufficient basis for the United States to require actions necessary to address any serious threat
related to implementation of this consent right.

D. Safeguards Considerations

All nuclear activities in the non-nuclear-weapon states of Euratom are safeguarded
pursuant to the IAEA-Euratom NPT safeguands agreement which eatered into force in 1977. The
member-states of Euratom have been strong supporters of IAEA safeguards and have closely
cooperated with the IAEA in developing methods for applying safeguards to large bulk-handling
facilities containing separated plutonium such as reprocessing, fuel fabrication and conversion



128
m-7

facilities. Euratom and the IAEA have worked closely over the years to ensure the most effective
and efficient application of safeguards.

It should be noted that the proposed Agreement is unique in that the cooperation provided
thereunder will take place both in non-nuclear-weapon states and in France and the UK - the two
nuclear-weapon states in Euratom. Neither U.S. law nor the NPT requires that U.S. nuclear
cooperation with other nuclear-weapon states be subject 1o IAEA safeguards. Nonetheless,
France and the UK. (and the U.S.) accepted language in the proposed Agreement that refers to
the application of safeguards as set forth in the voluntary agreements which each country has in
force with the IAEA. Eurstom safeguards apply to all civil nuclear activities in Euratom,
including in France and the United Kingdom, and will provide an added measure of assurance
that nuclear material subject to the agreement iz being used only for peaceful purposes.

In Article 8.2 of the agreement the United States provides its advance long-term consent to
reprocessing and alteration in form or content at facilities specified in the nuclear program
delincated by Euratom in Annex A. In the case of existing facilities to which approval for
reprocessing and plutonium use is given, the United States is sble 10 make an informed judgment
that the safeguards on these facilities are adequate. This judgment is based on technical
application, as well as general knowledge of IAEA safeguands practices, procedures, and criteria.
The United States and Euratom have engaged in somi-ammus] safeguards consultations for many
years. These exchanges have allowed the United States to soquire mwch information about the
operation of IAEA safeguards in Euratom and to have complete confidence in the ability of the
LAEA to take independent measurements and otherwise ovaluate nuclear material subject to
Euratom safeguards.

For future reprocessing and plutoniurn conversion and fabrication facilities that will become
subject to the advance long-term consent provisions, the United States is able to make now 8
reasonable judgment that the safieguards to be applied at such facilities will be adequate. This
Jjudgment is based on the notificstion that Eurstom will provide to the United States at the time
the facility is to be added to the delinexted program in Anmex A. The notification will state that
safeguards arrangements agreed betwoen IAEA and Evsstom will permit the IAEA to exercise
fully its rights so as to enable the IAEA to meet its objectives and inspection goal for that
facility. This notification will be supplemented with nos-confidential information on the IAEA
and Euratom safeguards approach relevant to the facility i question. The two sides have also
agreed that futare changes in the delineated program set forth in Annex A shall be the subject of
prior consultations, which may include discussions on safeguards.

This approach differs slightly from that taken in the 1988 U.S.-Japan agreement where
safeguards concepts had 1o be agreed between the United States and Japan in connection with the
addition to the delineated program of a new facility for which there was no comparable facility
already subject to [AEA safeguards. The requirement for agreed safeguards concepts is not in
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the proposed Agreement due largely to the fact that since 1988 the IAEA has adopted criteria for
the achievement of inspection goals that are periodically updated and which can be used as -
dynamic standards for the application of IAEA safeguards to new facilities. By requiring the
notification of new facilities to make clear that IAEA-Euratom arrangements will enable the
IAEA to meet its inspection goal for a new facility, we are assured that these criteria will be
satisfied and that our need for precise standards for safeguards on future facilities is being met.

The United States also has sufficient information about the IAEA safeguards approach being
used at storage locations for weapons-usable nuclear material to be sbie to make the necessary
judgment about the adequacy of safeguards. Moreover, we would not expect any fisture storage
umWmeleSmemWmew

We have confidence in this approach for the application of IAEA safeguards to existing and
future facilities relevant to Article 8, paragraphs 2 and 3. The 1992 safeguards

partnership
arrangement between IAEA and Eusstom will allow for the adoption of technical and other
improvements to IAEA safeguards in Euratom as they become available. Moreover, this
arrangement allows for changes in the application of safeguards as the IAEA refines and
strengthens its criteria for assessing whether its goals have been attained. The joint U.S.-
European Union nonproliferation policy declaration to be issued when the proposed Agreement
is signed will reinforce Euratom’s continuing commitment to work with the IAEA and to take
such measures as are necessary to afford the IAEA full opportunity to attain its inspection goals.

In addition to our information about safeguards on weapons-usable nuclear material, we
have considerable familiarity with the type of IAEA safeguards applied to natural and low
enriched uranium. That knowledge combined with the high quality of Euratom safeguards and
the strong commitment of Eurstom member-states to acaproliferation lead to a very high degree

of confidence about the adequacy of IAEA safeguards under the proposed Agreement to ensure
that any assistance provided thereunder is not used for military or nuclear explosive purposes.

E.  Retroactivity

Section 404 (a) of the NNPA requires the President "vigorously” to seck the
application of the provisions of any new agreement concluded pursuant to Section 123 of the
Atomic Energy to equipment and nuclear material previously transferred under an agreement for
cooperation. In all agreements for cooperation concluded since the NNPA, the United States has
achieved that objective, i.c., the new agreements were fully retroactive to previous exports of
equipment and nuclear material. The agreement with Japan included a slight exception in that if
the long-term consent arrangement was suspended, the items that had been subject to the
previous agreement would revert to the controls of the previous agreement (a similar provision is
included in the proposed Agreement). However, the new agreement with Euratom does not
include the same degree of retroactivity contained in the U.S.-Japan agreement.
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Euratom did agree to apply the controls of the new agreement to all nuclear material that had
been previously transferred. This amounts to a sizable quantity that will henceforth be subject to
the full range of controls. However, Euratom did object to folding in U.S. equipment (i.c.,
reactors) that had been previously exported. The proposed Agreement covers old reactors only to
the extent they have already been covered under agreements pre-dating this agreement.

The impact of this provision varies depending on the nature of the existing agreements. For
example, post-NNPA agreements have been concluded with Sweden and Finland and thus any
U.S.-supplied reactors subject to those agreoments already carry the full range of coatrols. And
they will continue to carry the full range of controls under the new agroement with Euratom,
including when using non-U.S. fuel. (In negotisting new agreements for cooperation, the NNPA
prohibits giving up any rights contained in existing agreements.) However, the old agreements
with Euratom, Spain, Portugal, and Austria sve pre-NNPA agreements that do not have the full
range of controls on reactors, and thus only certsin provisions of the new agreement will apply to
previously-supplied reactors (i.c., peaceful use assurances, safoguards, and retransfer controls).
We estimate that of the approximately 150 power reactors in Euratom, no more than 15-20 came
ﬁomtheUmedSmuudmyofﬂmnaMwUS fuel or already carry the full range
of controls (e.g., in Sweden).

F.  Perpetuity

By far the most difficult issuc was Euratom’s reiuctance to accept the perpetuity of
consent rights notwithstanding the termination or suspension of the agreement for any reason.
This provision is included in all post-NNPA agreements for cooperstion and is an important
clement of U.S. civil nuclear cooperation with other nations. Moreover, Eurstom had accepted
the principle in agreements concluded over a decade ago with Australia and Canads. However,
the deep suspicion within Eurstom member-states of U.S. policies toward the exercise of consent
rights related to reprocessing and the use of plutonium crested strong opposition to an acceptance
of such U.S. consent rights in perpetuity.

The final outcome in the proposed Agreement requires in all cases perpetuity for peaceful
use assurances, safeguards, physical protection assurances, and retransfer consent. The parties
will consuit about the continued application of the other provisions (¢.g. reprocessing consent) in
the unlikely event there is a notice of suspension or termtination of the agreement under Article
13.1. If the parties cannot reach agreement: first, the nuclear material and equipment that had
been subject to the old agreements (i.c. at the time the new U.S:-Euratom agreement entered-
into-force) remains subject to the new agreement to the extent of the controls thet had existed in
the old agreements (¢.g., the agreements with Euratom, Sweden, Spain, etc.). And second, the
question about perpetuity on the remaining nuclear material snd equipment for purposes of
consent rights other than retransfer is put before an Arbitral Tribuaal established pursuant to
Article 12.3. Until this Tribunal reaches a decision or the parties reach a mutually acceptable
arrangement, the agreement for cooperation is not terminated and thus this nuclear material and
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equipment would remain subject to all controls. If the Tribunal decides against perpetuity of any
of the provisions in question, the United States would have the right to require the return to the
United States of this nuclear material and equipment.

We believe this compromise solution fully serves U.S. interests. There is no legal
requirement for the United States to obtain perpetuity for consent rights such as reprocessing
and alteration in form or content. The only legal requirement is for perpetuity of safeguards,
which the proposed Agreement does provide for. Further, we believe there is only a very remote
chance that this provision would ever be implemented — at least not during the 30 years
stipulated as the minimum duration of the proposed Agreement. And even if the worst case
happened, ¢.g., the agreement is suspended or terminated by Euratom, the decision of the
Arbitral Tribunal goes against the United States, and the United States is not in a position to
require the retum of irradiated fuel - Euratom would then be free to reprocess certain spent fuel
without U.S. consent, which is the situation under the existing U.S.-Euratom agreement.
However, the nuclear material in question would remain subject to ssfeguards, peaceful use
assurances, physical security measures, and retransfer consent rights — provisions that would
allow the United States more than adequate assurance that the continued operation of the
agreement is not inimical to the common defense and security.

G. Reliability of Supply Issues

The United States believes the proposed Agreement establishes an excellent
framework for a long-term, stable nuclear supply relstionship with Euratom. Absent any
significant change in circumstances, we would not anticipete the need for any changes that would
adversely affect cooperation under the proposed Agreement. However, given the difficulties in
U.S.-Euratom cooperation mentioned earlier in the NPAS, Eurstom wanted the text of the
proposed Agreement to emphasize the importance of reliability of supply and the need to avoid
subsequent changes that would disrupt that supply or otherwise hamper the civil nuclear program
of either party. Such provisions appear several places in the text of the proposed Agreement and
in accompanying documents. The substance of these provisions is not unique to the proposed
Agreement; they have appeared in all U.S. agreements for cooperation concluded since NNPA
enactment. There are, however, two features of this type in the proposed Agreement that are
unique and worth a brief mention.

First, the proposed Agreement does not contain the standard provision that all cooperation
thereunder is subject to applicable treaties, laws, regulations, and license requirements in force in
the respective parties. This provision was strongly opposed by Euratom as it highlighted the fact
that the United States could unilaterally alter the terms of cooperstion established in the proposed
Agreement. Eurstom understood that such changes could in fact be made, but questioned why it
was necessary to include this provision in the agreement in view of the still-lingering resentment
in some Euratom member-states over the impact of the 1978 NNPA on US-Euratom nuclear
cooperation.
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Second, in Article 13 there is a provision which accords either party the right to cease further
cooperation under the agreement or to suspend or terminate the agreement, in whole or in part, if
the other party materially violates the agieement "including prevention of nuclesr trade
envisaged under the Agreement." Euratom wanted to make explicit its right to terminate the
agreement in the event the United States had taken unilateral action to impose new conditions
(i.c., not contained in the proposed Agreement) which Euratom was unwilling to accept, thus
“preventing™ nuclear trade.

The United States and Euratom ultimately reached agreement on both issues in the context
of compromises made in the final stages of negotiations. This outcome in no way alters the
rights and obligations which cither party aiready has under the proposed Agreement. The
language of the agreement does not legally obligate either party to provide nuclear services or
supply; the proposed Agreement sets forth a legal framework under which such cooperation may
take place pursuant to regulatory and licensing requirements established by each party.
Moreover, the new language in Article 13 does not add o the right which cither party already has
to charge the other party with a breach of the agreement. Such disputes occur occasionally
among parties to international agreements and they are adjudicated according to the terms of the
agreement and generally accepted intemational practice. Given the long history of cooperation
between the United States and Euratom, we find it difficult to conceive of a scenario where a
dispute would lead to termination or suspension of the agreement.

H. U.S.-Japan Agreement

In connection with the conclusion of the U.S.-Japan agreement in 1987, the United
States stated in writing that it would make "best efforts” to provide Japen "similar treatment”
should any future agreement accord another U.S. nuclear partner certain advantages which Japan
did not get. In the first instance, Euratom obtained no advantages since the proposed Agreement
is identical to the 1987 agreement with Japan in terms of meeting all the requirements of Section
123 of the Atomic Energy Act.

The second question is whether the United States agreed to implement the provisions of
Section 123 in the proposed Agreement in a manner that accords "significantly greater, practical
advantages” to Eurstom. The primary differences in implementation of the proposed Agreement
relate to the provisions on retroactivity, the storage consent right, the parpetuity of certain
consent rights, and the procedures for ensuring that the IAEA will apply effective safeguards on
facilities added to the delineated program. However, the practical consequences of their
implementation, as described earlier in Part II, would not appear to offer any significant
advantages to Euratom in terms of the day-to-day operation of the agreement.

L New Members of Euratom
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It is a fair question to ask how we can assess the risks of this 30 year agreement
while not knowing the possible future composition of Euratom. New members of Euratom
would be eligible to cooperate with the United States under this agreement, including the fong-
term consent arrangement. Countries mentioned as most likely new members in future years
include Hungary, Poland, Czech Republic, and Slovakia. These countries have good
nonproliferation commitments, bilateral agreements for cooperation with the United States, and
we note there is little chance that they would acquire in the foreseeable fisture a reprocessing,
conversion, or fabrication facility subject to the advance consent arangement. Nonetheless,
there is no way to be certain with regard to such factors and we must have confidence that the
provisions of the agreement are sufficient to protect U.S. interests regardiess of what countries
may join Euratom.

Our judgement that the agreement would provide reasonable assurance against diversion and
meet other U.S. legal requirements is based, in part, on an expectation that the European Union
would ensure that any new members to Euratom possess an unquestioned commitment to
nonproliferation. Moreover, we believe that the additional standards and controls that would be
applied by Euratom would further contribute to s minimal diversion risk in new members. The
United States, of course, retains the right to withdraw its consent under the terms of the proposed
Agreement if it determines that continuation of the consent arrangements at the facilities noted
above would result in a significant increase of the risk of proliferation or otherwise jeopardize
U.S. security.

L General Considerations

‘When assessing nonproliferation factors in connection with a civil nuclear
cooperation agreement, it is appropriate to consider the overall nonproliferation credentials of the
U.S. cooperating partner. These were reviewed in Part I of this NPAS. The members of
Euratom are all parties to the NPT, to the Physical Protection Convention, and are members of
the IAEA, the Nuclear Suppliers Group and the Zangger (NPT Exporters) Committee.

All the non-nuclear-weapon states of Euratom accept full-scope IAEA safeguards pursuant
to the NPT, and the United Kingdom and France have each voluntarily concluded agreements
with Euratom and the IAEA that permit the application of IAEA safeguards on selected facilities.
In addition, Euratom safeguards apply another important level of protection against the diversion
of nuclear material from civil to military purposes.

Most of the 13 non-nuclear-weapon states in Euratom could develop the technical and
industrial capability for nuclear weapons if they so chose. And some of these states have
sufficient quantities of plutonium or highly enriched uranium that could be diverted for that
purpose. However, this group of states decided many years ago that their security was better
protected through adherence to the NPT as non-nuclear-weapon states. Moreover, 9 of these 13
states are members of NATO and thus have an additional basis for concluding their security
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concemns can be met without recourse to nuclesr weapons. The other four are neutral states
(Ireland, Sweden, Austris, and Finland) firmly committed to the NPT.

With the dissolution of the Soviet Union and the democratization of Esstern Europe, the
principal security threat to the members of Euratom has dissppesred. While there continues to be
substantial instability in the Balkans, it is difficuit to eavisege a likely scenario that could lead
any Eurstom member-states to reassess their commitment to the NPT. Given the continved
strength of NATO and the Jong and principled stand of these countries in support of nuclear
nonproliferation norms, ACDA believes there is a0 foresesable risk that the non-nuciesr-weapon
states of Eurstom would acquire nuclear weapons.
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IV. CONCLUSION

ACDA believes that the proposed Agreement promotes U.S. nuclear nonproliferation
interests and cites the following reasons:.

First, the proposed Agreement (30 years duration) establishes a predictable and long-term
framework for a continuation of civil nuclear commerce between the United States and Euratom.
We expect the success of the negotiations and entry-into-force of the proposed Agreement will
contribute to a continuation of the close and mutually beneficial cooperation with these countries
on critical nuclear nonproliferation goals.

Second, the proposed Agreement meets all the requirements of the Atoxhic Energy Act, as
amended, and thus includes the best possible safeguards and controls to ensure against any
possible misuse of U.S. supply under the agreement.

Third, while granting long-term consent in the proposed Agreement to certain fuel cycle
operations, notably the reprocessing of spent fuel, U.S. nuclear nonproliferation and other
national security interests are protected through the - provision for suspension of the consent
rights forrepmemngmdfordmmonmfonnorconmofhlg}ﬂymhedmmumand
plutonium.

Fourth, the proposed Agreement will expand U.S. controls significantly over nuclear
material in Euratom subject to the existing agreement, and in particular will help to maintain the
highest possible standards for the safety and security of highly enriched uranium and plutonium.

Fifth, the nuclear nonproliferation commitments of Euratom member-states, the long-term
stability of their political systems, their long association with the United States including 11 of
the 15 in the NATO alliance, and the added guarantee of the Euratom safeguards system, all
combine to offer a very high degree of confidence in the reliability of the peaceful use assurances
offered by Euratom in the proposed Agreement. Moreover, we have confidence that existing
Euratom members will ensure that any new members share the same degree of commitment to
nuclear nonproliferation norms and practices.

Sixth, the proposed Agreement is compatible with the U.S. obligation under Article IV of
the Treaty on the Non-Proliferation of Nuclear Weapons (NPT) to engage in civil nuclear
cooperation with other NPT parties in a manner that furthers the objectives of the Treaty. It
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should be noted that all Euratom member-states are NPT parties and strongly supported the
indefinite and unconditional extension of the NPT, which was realized on May 11, 1995.

Seventh, in the context of successfully concluding negotiations the United States exercised
maximum flexibility within its statutory requirements which led to compromises on a few issues
that are not found in any other agreements for cooperation concluded after enactment of the 1978
Nuclear Non-Proliferation Act. We view this result as wholly justifiable under the
circumstances, but believe that the manner in which these issues were resolved should not be
considered a precedent for negotiating any other new agreements for cooperation.

The proposed Agreement should serve to strengthen cooperation with key European states
on ensuring maximum transparency and security of civil plutonium stockpiles. Recognizing the
proliferation and security risks associated with stockpiles of separated plutonium, it is important
that the United States and relevant Euratom member-states continue to pursue and invigorate
consultations aimed at establishing voluntary guidelines to inter alia limit and ultimately reduce
these stockpiles.

Thus, on the basis of the analysis in this assessment statement and all pertinent information
of which the Agency is aware, the United States Arms Control and Disarmament Agency has
arrived at the following assessment, conclusions, views, and recommendations:

1. The safeguards and other control mechanisms and the peaceful use
assurances contained in the proposed Agreement are adequate to ensure that
any assistance furnished thereunder will not be used to further any military
or nuclear explosive purpose.

2. TheproposedAmumntmeetsallﬂ:elegalreqmrementsoftbeAtom:c
Energy Act and the NNPA.

3 ExecuﬁonofﬂnproposedAgteementwouldbecompaﬁblewiﬂ:d:é
nonproliferation program, policy, and objectives of the United States.

4, Itis recommended that the President determine that the performance of the
proposed Agreement will promote, and will not constitute an unreasonable
risk to, the common defense and security; and that the President approve and
authorize the execution of the proposed Agreement.
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THE SECRETARY OF STATE
WASHINGTON

September 22, 1995

MEMORANDUM FOR:  THE PRESIDENT W__
FROM: Warren Christopher

Hazel R. O’Leary
SUBJECT: Proposed Agreement for Codperation in tfle

Peaceful Uses of Nuclear Energy Between the
Ulnited States of America and the European
Atomic Energy Community (EURATOM)

This memorandum recommends that you make certain statutory
determinations regarding a proposed new agreement for peaceful
nuclear cooperation between the United States and the European
Atomic Energy Community (EURATOM), that you approve the
proposed agreement, and that you authorize its signature and
transmittal to the Congress. Section 123 of the Atomic Energy
Act of 1954, as amended, specifically authorizes entry into an
agreement for peaceful nuclear cooperation with a "group of
nations.” A key feature of the proposed agreement is a
long-term framework for EURATOM fuel cycle activities,
including reprocessing and plutonium use under stringent
conditions and controls.

The text of the proposed agreement is at Attachment 3.
A summary of its basic provisions is at Attachment 4.

Upon entry into force the agreement will replace an
agreement with EURATOM dating from 1958 and an additional
agreement with EURATOM that entered into force in 1960 and will
expire on December 31, 1995. It will also replace existing
U.S. bilateral agreements with Austria, Finland, Portugal,
Spain and Sweden. The European Commission approved the
agreement on May 10 and the Council approved it on August 3,
thereby completing the approval process within the European
Union.

In accordance with the provisions of section 123 of the
Atomic Energy Act, the proposed agreement was negotiated by the
Department of State, with the technical assistance and
concurrence of the Department of Eneryy and in consultaticn
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with the Arms Control and Disarmament Agency (ACDA), whose
views and recommendations are at Attachment 5. A Nuclear
Proliferation Assessment Statement concerning the agreement is
being submitted to you separately by the Director of ACDA. The
views and recommendations of the members of the Nuclear
Regulatory Commission are at Attachment 6.

Under the Atomic Energy Act the agreement may not be
transmitted for Congressional review until you have determined
that it will promote, and not constitute an unreasonable risk
to, the common defense and security, and until you have
approved it and authorized its execution. 1If you approve our
recommendation that you take these actions, the agreement will
be submitted for review to both houses of Congress, in
accordance with sections 123(b) and (d) of the Act, where it
must lie for 90 days of continuous session before it may be
brought into force.

The new agreement will not reach Congress in time to
complete the 90 continuous session days of review during 1995.
During the interval between expiration of the present agreement
December 31 and entry into force of the new agreement, it will
not be legally possible to issue U.S. licenses for the export
of nuclear material and equipment to EURATOM member states
except those covered by bilateral agreements remaining in
force. Nevertheless, accumulated days of continuous session
may be carried over into 1996, and we expect the gap in
agreement coverage to be short and manageable.

The Nuclear Non-Proliferation Act (NNPA) of 1978 contains
specific requirements for new agreements for peaceful nuclear
cooperation. In our judgment, the proposed agreement meets all
the requirements set forth in the NNPA.

The purpose of the agreement is to provide an updated
comprehensive framework for peaceful nuclear cooperation
between the United States and EURATOM, to facilitate such
cooperation, and to provide for strengthened controls
reflecting our shared strong commitment to nuclear
non-proliferation. The new agreement provides for the transfer
of non-nuclear material, nuclear material, and equipment for
both nuclear research and nuclear power purposes. It does not
provide for transfers under the agreement of any sensitive
nuclear technology (SNT). (The absence of a provision for
transters of SNT does not preclude them, however, as fJ.&. law
permits SNT to be transferred outside the coverage of an
agreement for cooperation provided that certain other
conditions are satisfied.)

The proposed agreement has an initial term of 30 years, and
will continue in force indefinitely thereafter in increments of
five years each until terminated in accordance with its
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provisions. In the event of termination, key non-proliferation
conditions and controls, including guarantees of safeguards,
peaceful use and adequate physical protection, and the right to
approve retransfers to third parties, will remain effective
with respect to transferred non-nuclear material, nuclear
material, and equipment, as well as nuclear material produced
through their use. Procedures are also established for
determining the continuation of additional controls.

Article 8 of the agreement and relevant portions of the
agreed minute (which constitutes an integral part of the
agreement) provide to EURATOM advance, long-term approval- for
specified enrichment, retransfers, reprocessing, alteration in
form or content, and storage of specified nuclear material, and
for retransfers of non-nuclear material and equipment. The
approval for reprocessing and alteration in form or content may
be suspended if either activity ceases to meet the criteria set
out in U.S. law, including criteria relating to safeguards and
physical protection. .

Advance, long-term approval is a central feature of the
1988 U.S.-Japan agreement, and is also found in U.S. bilateral
agreements with Finland, Norway and Sweden. 1In the case of
these earlier agreements, the Executive Branch argued
successfully that advance, long-term approvals are legally
permissible and may be given as part of the agreement itself.
In each case, Congress permitted the agreement to be brought
into force following a careful review.

The advance, long-term approvals have been given pursuant
to your policy directive PDD/NSC-13. They reflect
Administration policies aimed at improving the climate of
cooperation with, and providing greater certainty for the civil
nuclear programs of, countries and groups of countries with
unquestioned nuclear non-proliferation credentials. All member
states of EURATOM are party to the Non-Proliferation Treaty
(NPT). The EURATOM member states and the European Union (REU)
itself have long been among the strongest supporters of nuclear
non-proliferation efforts worldwide. The proposed exchange of
side letters on nuclear non-proliferation policies included
with the text of the agreement at Attachwment 3 sets forth in
detail our shared non-proliferation views. The ACDA Nuclear
Proliferation Assessment Statement also addresses this issue in
greater detail.

The provisions of Article B8 of the agreement and the
related provisions of the agreed minute do not constitute a
subsequent arrangement under the Atomic Energy Act. In view,
however, of the important commitments they entail, and in view
of the fact that they would constitute a subsequent arrangement
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under the Act if agreed separately from the agreement for
cooperation, we have ensured that these provisions meet all
requirements for subsequent arrangements under the Act. (An
analysis of the approvals contained in Article 8 of the
agreement and the related provisions of the agreed minute is at
Attachment 7.)

Specifically, we have considered whether the reprocessing
and related activities to which consent has been given on an
advance, long-term basis will result in a significant increase
of the risk of proliferation beyond that which exists at the
time the approval is requested. We have concluded that this
approval will not result in a significant increase of such
risk. In making this judgment we have, in accordance with the
standards embodied in section 131 (b) of the Act, given
*foremost consideration to whether or not the reprocessing will
take place under conditions that will ensure timely warning to
the United States of any diversion well in advance of the time
at which [a] non-nuclear weapon state could transform the
diverted material into a nuclear explosive device."

In our opinion the proposed agreement meets all statutory
requirements and will also serve United States
non-proliferation, commercial and other foreign policy
interests. Therefore, we recomnand that you determine,
pursuant to section 123 (b) of the Atomic Energy Act of 1954,
as amended, that performance of the agreement will promote, and
will not constitute an unreasonable risk to, the common defense
and security, and that you approve the agreement and authorize
its execution.

RECOMMENDATION
That you sign the determination, approval and authorization
at Attachment 1 and the transmittal to Congress at Attachment 2.

ATTACHMENTS

1. Draft Determination, Approval and Authorization

2. Draft Transmittal to the Congress

3. Proposed Agreement for Cooperation in the Peaceful Uses of
Nuclear Energy Between the United States of America and the
European Atomic Energy Community (EURATOM)

4. Summary of Basic Provisions of the Agreement

5. Views and Recommendations of the Director of the
Arms Control and Disarmament Agency

6. Views of the Nuclear Regulatory Commission

7. Analysis of Consents and Approvals, and Dctermination by
- the Secretary of Energy
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SUMMARY OF BASIC PROVISIONS
OF THE
AGREEMENT FOR COOPERATION
IN THE PEACEFUL USES OF NUCLEAR ENERGY
BETWEEN THE UNITED STATES AND EURATOM

Article 1 defines the séope of the intended cooperation,
including supply between the Parties of non-nuclear material,
nuclear material and equipment. Otheriareas of cooperation may
include, but are not limited to, nuclear fission research and
development; nuclear safety; industrial and commercial

exchanges; nuclear safeguards and non-~proliferation; and

controlled thermonuclear fusion.

Article 2 provides an illustrative, but not exclusive, list of
specific types of nuclear research and development activities,
which may involve training, exchanges of personnel, meetings,
exchanges of samples, materials and instruments for
experiments, and participation in joint studies and projects.
It permits information arising from such cooperation to be made
publicly available if the Parties judge this to be appropriate,
subject to guidelines for dissemination set forth in Annex B of
the Agreement. This Article makes specific provision for
cooperation in nuclear waste management and disposal and in

areas of interaction between nuclear energy and the environment.

Article 3 contains an undertaking by the Parties, in conformity

with Article IV of the NPT, to facilitate the fullest possible
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exchange of equipment, materials and scientific and
technological information for the peaceful uses of nuclear
energy. It gives an illustrative, but not exhaustive, list of
activities to be facilitated, including investments, joint
ventures, trade, licensing arrangements, and cooperation on

environmental matters.

Article 4 reiterates the undertaking of the Parties to
facilitate nuclear trade, including, where appropriate, with
third countries. It provides that export licenses, import
licenses, and other authorizations shall not be used to

restrict trade and shall be acted on expeditiously.

Article 5 provides for a notification and acknowledgement
procedure to establish that transferred items are subject to
the Agreement. It also provides that items subject to thg
Agreement will remain subject to it until specific criteria

have been satisfied.

Article 6 provides that nuclear material transferred pursuant
to the Agreement and special fissionable material used in or
produced through the use of any non-nuclear ﬁaterial, nuclear
material or equipment so transferred will be subject to
specified safeguards agreements between EURATOM, its Member
States and the IAEA on the one hand, and between the United

States and the IAEA on the other hand, or to revisions or
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replacements of these safeguards agreements so long as coverage
as required by the NPT is provided for. The Article thus
provides not only for safeguards for transferred items and
special fissionable material used in or produced through such
items, but-also for full-scope IAEA safeguards in the
non-nuclear weapon state Member States of EURATOM. The Article
also provides for the application within EURATOM of EURATOM »
safeguards. The Article provides for EaliLbnck safeguards in
the event that the specified safeguards agreements are not

being applied.

Article 7 requires that all cooperation under the Agreement be
carried out for peaceful purposes, and that items subject to
the Agreement not be used for any nuclear explosive device, for
research on or development of any such device, or for any
military purpose. (Paragraph 1 of the Agreed Minute confirms
that provision of power to a military base from any power
network and production of radioisotopes for use for medical

purposes in a military hospital are "peaceful purposes.”)

Article 8 deals with nuclear fuel cycle activities under the
Agreement. Together with the relevant paragraphs of the Agreed
Minute, it establishes certain consent rights on a reciprocal
basis and gives approval for specified fuel cycle activities,

including advance, long-term approval for certain activities
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subject to specified conditions continuing to be met. This
Article and, where relevant, associated portions of the Agreed

Minute permit the following activities:

® Enrichment, up to twenty percent in the isotope 235, of
uranium subject to the Agreement. (Enrichment above twenty
percent, including further enrichment ofyhigh enriched
uranium, would require further written aéteement by the

Parties on conditions.)

® Irradiation of plutonium, uranium-233, high enriched
uranium (HEU) and irradiated nuclear material subject to

the Agreement.

® Retransfer, except for the production of HEU, of
non-sensitive items (low enriched uranium, non-nuclear
material, equipment and source material) subject to the
Agreement to third countries acceptable to the
non-transferring Party. Also, retransfer of irradiated
nuclear material and other nuclear material subject to the
Agreement for specified purposes to third countries,
acceptable to the non-transferring Party, that meet
criteria more stringent than those required for the
retransfer of non-sensitive items. (Paragraphs 2, 3 and 4

of the Agreed Minute establish criteria for preparing the
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initial lists of eligible recipients and making additions
and deletions. 1In addition, paragraph 5 of the Agreed
Minute reaffirms, as a separate matter, the provisions of
the U.S.-EU exchange of notes of 18 July 1988 approving
retransfers of plutonium to Japan on an advance, long-term

basis.)

® Post-irradiation examination of irradiated nuclear

material subject to the Agreement.

¢ Conditioning, storage and final disposal of irradiated

materials subject to the Agreement.

e Storage of plutonium, uranium-233 and high enriched
uranium subject to the Agreement at designated facilities,
notified by the storing Party to the non-storing Party by
inclusion on a list, that meet, and continue to meet,

specified criteria for physical protection.
This Article also permits, on an advance, long-term basis

® Reprocessing of nuclear material subject to the

Agreement, and
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® Alteration in form or content of plutonium, uranium-233

and high enriched uranium subject to the Agreement

in facilities forming part of the delineated peaceful nuclear
programs of the respective Parties as described in Annex A of
the Agreement subject to conditions set forth in the Agreed
Minute. Paragraphs 6 and 7 of the Agreed Minute establish a
notification and acknowledgement procedure for the addition by
a Party of a facility to its delineated peaceful nuclear
program, and specifies certain information that must accompany
the notification, including certain confirmations regarding the
safeguards arrangements and physical protection measures for
the new facility. Paragraphs 8 Ehrough 13 of the Agreed Minute
set forth conditions under which a Party may suspend its
advance, long—term_apptoval. Any suspension must be based on
objective evidence that continuation of the activities in
question would entail a serious threat to the security of a
Party or EﬁRATOH Member State or a significant increase in the
risk of proliferation resulting from a situation at least as
serious as would result from circumstances set forth on an
illustrative 1ist. Any decision on suspension must be made by
the President of the United States or the Council of the
European Union, respectively. Any suspension must be applied
to the ;ntirety of the affected Party's delineated peaceful

nuclear program. The affected Party has the option of
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requiring that a quantity of nuclear material equal to the
amount that had previously been subject to predecessor
agreements "revert"” to the provisions of those earlier
agreements during the period of suspension.

article 9 calls for the Parties to establish procedures,
including provisions for international exchanges of
obligations, for bringing nuclear material under the coverage
of the Agreement and removing it from coverage. The procedures
are to be set out in the Administrative Arrangement provided

for in Article 16.

Article ]0 calls for the Agreement to be implemented in good
faith, with due regard for legitimate commercial interests, and
in a manner designed to avoid delaying or interfering with the
other Party's nuclear activities. It provides further that the
provisions of the Agreement will not be used to secure unfair
commercial advantage, restrict trade, interfere with the
nuclear policy or program of the other Party, or impéde the

free movement of nuclear items within the territory of EURATOM.

Article 11 provides that nuclear material subject to the
Agreement shall be subject to adequate measures of physical
protection satisfying criteria set forth in.Annex C of IAEA
document INFCIRC/254 (the Nuclear Supplier Guidelines), with

additional reference to the IAEA recommendations on the
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Physical Protection of Nuclear Material (INFCIRC/225).
International transport of nuclear material subject to the
Agreement will be subject to the provisions of the
International Convention on the Physical Protection of Nuclear

Material (INFCIRC/274).

Article 12 provides for consultations between the Parties at
the request of either Party on any question arising out of the
interpretation or application of the Agreement. It calls for
establishment of a Joint Committee for this and other

purposes. It also makes a general provision for ndh-compulsoty
arbitration of any dispute arising from the interpretation or
application of the Agreemént (see Article 14 for a sole
instance where compulsory arbitration is provided for).
Article 13 permits either Party to cease further cooperation
under the Agreement or suspend or terminate it, in whole or in
part, in tﬁe event that the other Party materially violates its
obligations under the Agreement. (Section E of the Agreed
Minute contains provisions for determining if a material
violation has occurred.) This Article further permits either
Party to require the return, in whole or in part, of items
subject to the Agreement if the other Péity engages in certain
proscribed activities. These activities include termination or
abrogation of a safeguards agreement with the IAEA, detonation

by a non-nuclear weapon state EURATOM Member State of a nuclear
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explosive device, and detonation by the.United States or a
nuclear-weapon state EURATOM Member State of a nuclear
explosive device using an item subject to the Agreement. This
Article also sets forth requirements that must be satisfied
before eithei Party invokes the remedies just described, _
including a requirement for compens;ting the Party against whom
the right of return is invoked for the fair market value of the

items to be removed and the costs of removal.

Article 14 provides that the Agreement will hﬁve an initial
term of thirty years and will continue in force for additional
periods of five years each unless a Party gives six months
notice to terminate it at the end of the initial period or a
subsequent five-year period. It provides that, notwithstanding
the termination or suspension of the Agreement, rights and
obligations relating to the Agreement's guarantees concerning
safeguards, peaceful use and adequate physical protection, and
the controls on retransferé beyond the boundaries of the
Parties, will continue in effect. It requires consultations
between the Parties to decide whether other rights and
obligations, including those relapinq to enrichment,
reprocessing, alteration in form or content and storage of
sensitive nuclear materials should continue in effect. It
further provides that, if the Parties are unable to reach a
joint decision: (1) all rights and obligations that had arisen

with respect to these activities as a result of cooperation
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under predecessor agreements for cooperation, including the
previous U.S.-EURATOM Agreement, will continue in effect, and
(2) that the question of continuation of the remaining rights
and obligations will be decided through compulsory
arbitration. It provides, finally, that if the arbitral
tribunal decides that the rights and obligations subject to
arbitration do not continue in effect, either Party will have
the right to require the return of the affected non-nuclear

material, nuclear material, and equipment.

Article 15 commits the Parties to endeavor to avoid
difficulties arising from overlapping obligations resulting
from the Agreement's implementation in conjunction with similar

agreements between a Party and third countries.

Article 16 provides that the principles of fungibility,
egquivalence and proportionality will apply to nuclear material
subject to the Agreement. (Sections C and D of the Agreed
Minute set forth provisions for the application of the
principle of proportionality and for tracking the resulting
obligations.) This Article also requires the Parties to
establish an Administrative Arrangement to provide for

effective implementation of the Agreement.

Article 17 contains provisions for the treatment of
intellectual property created or transferred, and technology

transferred, pursuant to.the Agreement.
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Article 18 makes explicit that the Annexzes to the Agreement
form an integral part of the Agreement. It is not meant to
imply, and does not imply, that various 1ists of facilities or
countries that the Parties have prepared for ‘the purpose of
implementing the Agreement-are not an integral part of the

Agreement.

Article 19 provides for the termination of the previous
U.S.-EURATOM agfeements for cooperation and of U.S. bilatersal
agreements for cooperation with Austria, Finland, Portugal,
Spain and Sweden. It also provides that the rights and
obligations arising out of a U.S. aqreouont‘fot peaceful
nuclear cooperation with a third state that may accede to the
Community will be replaced by the rights and obligations of

this Agreement.

Article 20 establishes that the provisions of the Agreement
apply to the closing inventories of nuclear material formerly
subject to each of th? terminated agreements referred to in
Article 19. It further establishes that the provisions of the
Agreement apply to equipmeﬁt and non-nuclear material
transferred pursuant to each of the terminated agreements, but
only to the extent covered by those agreements. The closing

inventories must be acceptable to both Parties.

Article 21 contains definitions of terms for purposes of the

Agreement.
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UNITED STATES ARMS CONTROL AND DISARMAMENT AGENCY
Washington, D.C. 2043}

THE DIRECTOR

MEMORANDUM FOR THE PRESIDENT

SUBJECT: Views and Recommendations on the Proposed Agreement for Cooperation in
the Peaceful Uses of Nuclear Energy Between the European Atomic Energy
Community and the United States of America

As required by Section 123a. of the Atomic Energy Act, as amended, T am submitting to you my
views and recommendation on the proposed Agreement for Cooperation in the Peaceful Uses of
Nuclear Energy Between the Europesn Atomic Energy Community (Eurstom) and the United
States of America. The Arms Control and Disarmament Agency participated ia the development
and negotiation of this agreement. The Nuclesr Proliferation Assessment Statement required by
the Act is being transmitted to you separately. I believe the proposed Agreement promotes the
nonproliferation interests of the United States and cite the following ressons:

First, the proposed Agreement of thirty-years’ duration establishes a predictable and long-term
framework for a continustion of civil muclear commerce between the United States and Euratom.
We expect the success of the negotistions and entry-into-force of the proposed Agreement will
contribute to a continuation of the close and beneficial cooperation with the Euratom member-
states on critical nuclear nonproliferation goals.

Second, the proposed Agreement meets all the statutory requirements including, most

particularly, the requirements of the Atomic Energy Act, as amended by the Nuclear Non-
Proliferation Act of 1978, and thus includes the best possible safeguards and controls to ensure
against any possible misuse of U.S. supply under the agreement. The Administration opposed
consistent and high-level requests from Europesn Union officials for a Presidential waiver that
would have exempted the agreement from cestain requirements of U.S. law, including U S.
consent over reprocessing.

Third, while granting long-term consent in the proposed Agreement to certain fuel cycle
operations, notably the reprocessing of spent fuel, U.S. nuciear nonproliferation and other
national security interests are protected through the provisions aliowing suspension of the
consent rights for reprocessing and other activities.
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Fourth, the proposed Agreement will expand U.S. controls significantly over nuclear material in
Euratom subject to the existing agreement, and in particular will help to maintain the highest
possible standards for the safety and security of highly enriched uranium and plutonium.

Fifth, the nuclear nonproliferation commitments of Euratom member-states, the long-term
stability of their political systems, their long associstion with the United States including 11 of
the 15 in the NATO alliance, and the added guarantee of the Euratom safeguards system, all
combine to offer a very high degree of confidence in the relisbility of the peaceful usc assurances
offered by Eurstom in the proposed Agreement. Moreover, we have confidence that existing
Euratom members will ensure that sny new members share the same degree of commitment to
nuclear nonproliferation norms and practices.

Sixth, the proposed Agreement is compatible with the U.S. obligation under Article IV of the
Treaty on the Non-Proliferation of Nuclear Weapons (NPT) to engage in civil nuclear
cooperation with other NPT parties in a manner that fusthers the objectives of that Treaty. All
Euratom member-states are NPT parties and strongly supported the indefinite and unconditional
extension of the NPT which was realized on May 11, 1995.

Seventh, in the context of successfully concluding the negotistions, the United States exercised
maximum flexibility within its ststutory requirements which led to compromises on a few issues
that are not found in any other agreements for cooperation coacluded after enactment of the 1978
Nuclear Non-Proliferstion Act. We view this result as wholly justifiable under the
circumstances, but believe that the manner in which these issues were resolved should not be

Wam&mmmm“whm

The proposed Agreement should serve to further strengthen cooperation with key European
states on ensuring maximum transparency and security of civil plutonium stockpiles.
Recognizing the proliferation and security risks associsted with stockpiles of separated
plutonium, it is important thet the United States and relevant Eurstom member-states continue
to pursue and invigorate consultations aimed at cstiblishing voluntary guidelines to inter alia
limit and ultimately reduce these stockpiles.

In conclusion, the entry into force of the proposed Agreement will serve important foreign policy
and national security interests of the United States with particular emphasis on civil nuclear
cooperation and nonproliferation matters. [ recommend thet you approve the proposed
Agreement; that you determine that the performance of the proposed Agreement will promote,
and will not constitute an unreasonable risk to, the common defense and security; and that you
suthorize the signature of the proposed Agreement.

DHolun
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3 a UNITED STATES
K %, NUCLEAR REGULATORY COMMISSION .
s w 2 WASHINGTON, D.C. 200080001
- .
s't,, j August 18, 1995
Than® .
CHAIRMAN

The President
The White House
Washington, D.C. 20500
Dear Mr. President:
In accordance with the provisions of Section 123 of the Atomic Energy
Act, as amended, the Nuclear Regulatory Commission has reviewed the proposed
Agreement for Cooperation with the European Atomic Energy Community (EURATOM).
It is the view of the Commission that the proposed Agreement includes all of
the provisions required by law and, given the strong nonproliferation
credentials of EURATOM and its member states as well as the advanced status of
its commercial nuclear program, provides a sufficient framework for continued
cooperation. The Commission therefore recommends that you make the requisite
statutory determination, approve the Agreement, and authorize its execution.
Respectfully,
Moty o Jet

Shirley Ann Jackson
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The Secretary of Energy
Washington, DC 20585

September 8, 1995

DETERMINATION AND JUDGMENT UNDER SECTION 131 OF THE
ATOMIC ENERGY ACT REGARDING THE ADVANCE CONSENT
ARRANGEMENT IN THE AGREEMENT FOR COOPERATION IN THE
PEACEFUL USES OF NUCLEAR ENERGY BETWEEN THE EUROPEAN
ATOMIC ENERGY COMMUNITY AND THE UNITED STATES OF
AMERICA

The advance consent arrangement contained in the agreement for cooperation
would constitute a subsequent arrangement under section 131 of the Atomic
Energy Act of 1954, as amended, if agreed to separately from the Agreement for
Cooperation. It is the policy of the Executive Branch to evaluate an advance
consent arrangement contained in an Agreement for Cooperation to ensure that it
meets the substantive requirements of section 131. Based on my review of the
Agreement for Cooperation and the "Analysis of Consents and Approvals Agreed
Upon in the Proposed New Aggreement for Cooperation Between the European
Atomic Energy Community and the Government of the United States of America
Concerning the Peaceful Uses of Nuclear Energy” prepared by my staff, I make the
determination and judgment set forth below.

As required by section 131(a), I hereby determine that approval of the advance
consent arrangement will not be inimical to the common defense and security of
the United States.

As required by section 131 (b), I hereby make thejudgment that 1) the advance
consent regarding reprocessing and 2) reconfirmation of the consent to retransfer
to Japan of plutonium recovered from the reprocessing of its nuclear material will
not result in a significant increase in the risk of proliferation beyond that which
now exists.

In reaching this judgment, I have given foremost consideration to whether or not
these activities will take place under conditions that will ensure timely waming to
the United States of any diversion well in advance of the time at which a non-
nuclear weapon state could transform the diverted material into a nuclear explosive
device.

I believe the determination and judgment are supported by many factors, including
those demonstrating the commitment of the European Atomic Energy Community
to the application of effective, comprehensive safeguards in the European Union
not only by the International Atomic Energy Agency under the treaty on the Non-
Proliferation of Nuclear Weapons, but also by the regional safeguards system
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established by the European Atomic Energy Community. The determination and
judgment are also supported by the strong nonproliferation credentials of the
European Atomic Energy Community and its member states, their adherence to the
Treaty on the Non-Proliferation of Nuclear Weapons, their lack of incentives to
acquire nuclear explosive devices, by the close technical and economic ties
between member states, and by the intimate and important relationships that the
United States has with the European Atomic Energy Community and each of its
member states.

These factors indicate that approval of the advance consents regarding (1)
reprocessing and (2) retransfers to Japan of plutonium recovered from the
repmmnngofmwﬁndwﬂmmﬂtmnmﬁumlmmthenskof
proliferation as contemplated in the Atomic Energy Act.
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ANALYSIS OF CONSENTS AND APPROVALS
Amuroﬁm .
INH!EPEACEFULUSBSOFNUCIEARMGY :
BETWENHBEUROPEANAMMGYOMJNHYAND
'IHEGOVERNMENTOFMWSTATESOFANEHCA .-

L OVERVIEW |
A Wﬂmm&nﬁm
mmmmamm«m AEA'),umndedbytheNndwNon—Pmiﬁmon
Aaoflmmummk).mudnmhwmwm
for U.S. "consent” bdne&eo&umwnmm(&;,m-uﬁ'dm
nmﬂaiaeamﬂnw)mdﬁxus wwmmmwnam
oth«m(eg.,utm.mqtmmnﬁmwmdw
mnlabjedmthew) hﬁeMWhCmm&eEm
AmmcEwgyCoummy(huumM'EURATOM‘)mﬂoﬁhaemden
medbytbelhudSmmadvmemaqubu& mmmmm

and approvals in light of the applicable provisions of the AEA.

The primary focus of this analysis is on the following stetutory requirements:

®  Whether hmmsawueﬂmmmmmmwhﬂ
m'dncomondd‘unelndmofﬁem&m(&emmmwm
123b);

L] Whether the inclusion in the Agreement of advance consents and approvals for certain
) mmumwwhmmwﬂnwmmwmty of the
United States (the criterion of AEA section 131.2.); and

L Whether advance consent by the United States for (1) the reprocessing of spent fuel in
designated plants in the two nuclear weapon Member States of EURATOM, and (2)
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© retransfers to Japan of plutonium recovered from the reprocessing of its nuciear material
. mﬁnﬂnamﬁmmoﬁhn&dpm&m(ﬂnmmm;wmn
. mb)

mmwhwmmmmmmm
'bothpa.rm From the U.S. mdm,umﬂcf&ewo&mm&m
mwmmmm.mm-ﬂmm&muwmm
ooopamonmsmm In particular, uwwmmmwm
ABAncuonlzagforoaumgmamtobepmvmdbyducoopamgpmy

From EURATOM‘s nandpomt,thenzwAgmunaﬂommWSmes to Inve continued

access to U.S. WMM:M»USMW‘M!&UMSN&,

mwtov.s.mmmmwmmwmumdw
acﬁﬁﬁadhstﬁuSmapﬁHﬁngmmdwwmbeMtopmmdm

a stable and predictable basis. mmhmwmﬁuﬁnginmwm:

of long-term United States consents and approvals for certain activities, as reflected in Article 8. The

mmmmmmmmwm '

- demmmhwadnhu\chmdBmshnprmng
plants Eisted by EURATOM in Annex A to the Agreement: COGEMA plants at La Hague and
Mm:le,ane,mdﬂlemOkaI-nnS&ﬁddndﬂnAEATedmologyphmat
Dounreay, United Kingdom;

- enrichment up to 20% U-235 of uranium subject to the Agreement;

'U.S.-obligated material is material which has been transfcred from the United States to another country pursuant
mnwhmmﬁepmnmddmcwammmwnaww
the use of any material, equipment or facility so transferred.

2
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- -coaversion of phitonium subject the Agreement and its use to fibricate mixed oxide (MOX)
fuel at facilities designed by EURATOM in France, .the United Kingdom, Belgium, and
My&my(mhmnmﬁmuwhdnwmaﬂm),

- mudnnonofplmmnmn,u-znandh:ghamdndmum.mdnndmedmdwmaul;

- stmgeofrewvuedplmomU—ZBﬁdHEUmﬁjeatoﬂnwm.ﬁdliﬁes_
WbyﬂMTOMumspeuﬁedphy:alproteamMmd

- mmmmammmwmwadmw
mmmwthwmwqumdm

Them“dmwswbymwmwhwmmm
part of the Agreement. mwmuwmmmmmmofm
Parties to the Agreement under the various Articles. For example, EURATOM makes changes to
the lists of facilities it has designated in Annex A, the Agreed Mimute scts forth the procedures for

notifying the United States along with the information required in the notification.

In certain specified circumstances, the United Smesmay.mspmditsoomanform
conversion and fuel fabrication ofplmoﬁun; uranium 233 mmmmhw
facilities listed by EURATOM in Annex A. The United States may suspend those consents and
m-mum«oﬁmmmmmﬁmﬁmmamﬂamww
the security of ither EURATOM, any of its Member States or the United States or would result in
*a significant increase in the risk of nuclear proliferation.” The Agreed Minute lists the following
circumstances as examples of situations sufficiently serious to justify suspension:

@ a non-nuclear weapon Member State of EURATOM detonates a nuclear weapon or any other
nuclear explosive device;

(i) 2 nuclear weapon Member State of EURATOM detonates a nuclear weapon or any other
nuclear explosive device using any item subject to this Agreement;
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EURATOM or cne of its Member States materially violates, terminates, or decleres itself not’
bound by the Treaty on the Non-Proliferation of Nuclear Weapons (NPT), the relevant
leﬂ:thelAEA. «mm&mwmcmc

safeguards
'254/Revll!’ml). _

aWMdMMMnmmwﬂnwwlm
mmwﬁ@mmammwm&m

a Member State of EURATOM is subjected to measures taken by the Board of Governors

of the IAEA, pursuant toAmdel9oftherdevma&gmdsAymentre§andtom

'Amdeﬂ(l).(b).or(c)ofﬂw-laeam

mdwamwmmmm&mdwwm or
serious intemnational tenision constituting a threst of war, that thresten severely and directly
ﬁzMaMmﬁﬁ»Mmmawm

Conclusions

MWWMMMW@WMMS&MM&

further the interests of the United States in nonproliferation, international energy cooperation, and

international trade, and will strengthen relations with allied and other friendly states in Europe.

Spedﬁcnﬂy,ﬁmndﬂamhmaﬁmofﬂwwmﬂnhﬁsofﬁnmm

and approvals set fosth therein will ot be inimical to the common defense and security, and will not

result in a significant increase of the risk of proliferation beyond that now existing.



A

Formal negotistions of a new U.S.-EURATOM Agreement for Cooperation began in 1992.3 For the
United States, the negotiations had two goals:
® torephoetheensmgAgemforCoop.amn(whehwuhammdedmw?Zmd

. - expires on 31 December, 1995) with a new Agreement for Cooperation that would meet the
mmmmwmwmwm and

L wpluvndennd:lc,pmdmbkmdmmdhmﬁormdwcoommthEUkATOM
.Section lﬂgdmeAEAmquuuﬂmwwwforcoopennonmmepawﬁdmof
nomcmagymwldeforpnormsunmdapprwdbyﬂwUmedSmbd'omwmmvmu
eanbecmwdanmvolwngmatmalandeqmpmmb]eatothew U.S. consent or
:ppruvalmybegrmedbya Wunw’ upmvﬂedﬁormseeuonnloftheAEA,
mrmmtoﬂwnqmbytbemmmmmofmfoupmposedmmy,«m
mmbrwopu:ﬁm(dwudwmehﬂ#ﬁ.&&gxmfor&oﬁaaﬁonwhh)m
lemd,SwedmmdNorwuy) In the Agreement with EURATOM, certain consents and approvals
atepmvndedmadwweonalong-tembass mmphemonsofdmfemneofthemmm

addreasedeecnoanelow.

Awdumusmmrouwhwmmmmxmm.m
NNPAMWMWMW perati in 1978 until the present.
mm.maummm:mwmuﬂmpuwmhmmmu
basis thut EURATOM had entered info discussioas on a revised Agroement. After that, the President under section
126.4.(2) bas had 10 request an annuat waiver of NNPA conditions. Consequently, in esch year since 1980 continuation of
the U.S.-EURATOM Agreement has depended on rencwal of the presidential waiver, most recently signed by President
Clinton in March 1994. Although use of the waiver has aliowed cooperstion to continue on the basis of the existing
Agreement pending its renegotiation, this would no longer be possible ance the current Agr qpires in Decemb
1995.
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memum-xmmmtommmm_m_mm‘w‘
phutonium and use it to fabricate reactor fuel. Bdgntndposibly(iuml;xynhomyeonvat
pmmmugnhmm mmmﬁrinmdoumtewh
reproead:ngormypurpouwdouhnsgwwhvmﬁnl Al:l;m@the
United States does not encourage the use of phitonium, it has made clear that it will maintain ts
existing commitments regarding the use of phutonium in civil puclear programs in Western Europe
and Japan. msimagmdmmmmrmmw'mdmmmm
United States had long had on the negotiating table with EURATOM at the time cusrent policy was
estabished. The United States is commmitted to being a relisblc nuclear trading partner. The detals
of the advance consents and approvals in the Agreement represent a careful balancing of the
respestive policy objectives and legal requirements of the Urited States and EURATOM.

B.  Qverview of EURATOM

EURATOM is one of the componeat organizations of the European Urion (hereinafter "EU") that
is comprised of fifteen West European Member Staes EURATOM was established in 1958 by the
Treaty of Rome. Its goals are to promote research and cooperation on the peaceful uses of mclear
energy, to create a muclear common market among its members, and 1o establish regional safeguands

againist the diversion of nuclear materials from their declared purposes.

SEURATOM Member States include Austria, Belgium, Denmark, Finland, France, Germany, Greeoe, Ireland,
Italy, Luxembourg, Netherlands, Portugal, Spain, Sweden, and the United Kingdom.

6
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1. - Nucear Power and Other Fuel Cycle Activities*
Ammof&mmgogﬁmhmmnws@mm-mm.
'Wmd'mwdvaminﬁmmdunm Tndeed, nuciear power sccouits for
wssm«mmmmlwmmnmmww
source for electricity.* '

lloweva‘,oﬁtheﬁ&eenanrentEUMeni)&Sut&s, six have not taken up the nuclear power option
in practice. These six are Austria, Denmark, Greece, Ireland, Licembourg and Portugal. In addition,
Italy’s power reactors have been shut down.

Belgium's seven pressurized water reactor (PWR) nuclear power plants have au installed capacity of
smmmmdmme)mmss.w.ofMdmﬁtymm. In December
1993, theBdgmpaﬂmmnpuseduuohnonapprwmsmmndpufammeofﬂnw
contract, signed in 1978, for foreign (i.c., FrawhmBmd\)mmuﬂtheuseof
plutommmnngﬁmthswmwtmﬂ:efonnofmedomde(MOX)ﬁndmdloﬂhewmy:
sevenPWRs. nnMOXﬁxdfnbnauonphmnDeadopentedbyBelgomdemehsaapmy
of 35 tonnes of heavy metal per year (tHMy).¢

“Specific country program figures are quoted from World Nuclesr Industry Handbook 1993, published by Nuclear
verme S

$Statistic from “Energy in the Europesn Community* 1991.

“See Nuclear Energy Data 1994, Nuclear Encrgy Ageacy, Organization of Economic Cooperation snd Development,
p.28.
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thnd’sfmropulblems,zPWRsdeboﬂmgmmm(BWRs),lnwmmmued

.mpwtyofMMWegoas, repruennngZ?/-oftotaldecumtyml”3

rmwssswlhhghaudmgszrwuzmmm(mm)m&zw
reactors, have an installed capacity of 61,024 MWe gross, representing 78% of total electricity
capacity in 1993, Six of the PWRS were operating with MOX fuel at the end of 1993. The fuel
mwwwmhmmonsmf&mmmmwm
MOX fuel? ~mmmmmmmmumm.
planned capacity of 120 tHMy for LWR MOX fuel. France has a reprocessing capacity of 2400
tHMYy. The capacity of the Eurodif gaseous diffusion enrichment plant is 10.8 million separative

work units per year (SWU/y).

Germany's 21 operable reactors (14 PWRs, 7 BWRs) have an installed capacity of 22,470 MWe
gross,represux.ﬁn'g34%oftotalelecuicityupldtyinl993. mapadiyoftheSieumsﬁld
fabrication plant currently operating at Hanau is 25 tHMfy for LWR MOX foel. Another Siemens
MOX fuel fabrication plant constructed at Hanau, with a capacity of 120 tHM/y, has not yet been
granted an operating license by the government of Hesse, and its fisture is uncertain. The capacity
«mmmmn&mwwmausﬁmﬁn@mw

centrifuge enrichment consortium, is 530 thousand SWUYy.

"Nuclear Energy Data 1994, p. 28.
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cancelled its nine planned plants in 1987.
The Netherlands' two nuclear power plants (1 BWR, 1 PWR) have an installed capacity of 539 MWe
gross, representing 5.3% of total electricity capacity in 1993. The Almelo gas centrifuge enrichment

plant, operated by URENCO, has a capacity of 1.2 million SWUly.

Spain's nine muclear power plants (7 PWRS, 2 BWR) have an installed capacity of 7400 MWe gross,

reptuaﬁng‘iis.‘é% of total electricity capacity in 1993. -

Sweden's 12 mdwpowerplnnts(3l’WRs,9BWRs)hs§emi:maﬂedapdtyoflO,3]8 MWe

gross, representing 42% of total electricity capacity in 1993.

mUmm's34Mwmﬂm(wmmmwm.m 14
Advanced Gas-cooled reactors or AGRs) have an installed capacity of 12,910 MWe gross,
represeating 24% of toal lectriity capacity in 1993, The UK Atomic Energy Authority (AEAY), in
associstion with British Nuclear Fuels, Ltd. (BNFL), commissioned a MOX Demonstration Facility
ﬁxﬂnmmﬁmmofMOXﬁldforLWngﬁd:begmopamthnawoﬂdMy.
In December l%,ﬁegovmmdﬁbﬁzdopuaﬁonnBNFL‘sSeﬂaﬁddsheoﬁheThannl
Oxide Reprocessing Plant (THORP). rhephmiswheduledtobeginopmﬁminms,watha
capacity of 100 tHM/y for LWR spent fuel. The United Kingdom's gas-cooled reactor fuel

reprocessing capacity is 1508 tHM/y, including the capacity (8 tHM/y) of the AEA Technology
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quWﬂmW(lWM)&M&ﬂhﬁdkyum The
Mwmmwmmmuwhmwm&

Toachievesmromoﬁeuim.uueqﬁtbrnqyofi;mmmmm
mmm_mmummmmﬂw.mm,muw
fissionable material mumwhwnﬂmww
mm@m‘hwmmwwm@h&m«m
nuclear commerce. mmm,mm_m@hmmuww .
ixwwmmmmmmmmm&hm“ma

hmadngﬂwmmofﬂnmwdthheﬁ*ofpiomﬂdmhm
defense and security, mup.myofwmroumwrymuommmmw
snmnualmdmon Asam:lmomlotMEURA‘l‘OMdoumtmddﬂu
sovereign governmental powers of a state. mmmmm granted EURATOM
mmmmmdsmmmmmmm&emof
awmmnﬁuhmdwmmm-éw rorm-ple,ﬁ.mm

mwhmmzl)dummmmuumwm
materisl* while the EURATOM Tresty (Article 197) refers t “special fissile meterial™ The U.S.. Atomic Energy
Act, sec. 11aa, uses the kam “special nuciewr material.” Al these defimitions cover plutonium-239, wagiem 233,
and uranium enriched in the isotopes 233 or 235, though there sre othar minor dilfarences between them (e, the
Agreement for Cooperation and the Atomic Energy Act inchede oll isotopes of plutonivas, while the IAEA sd
EURATOM refer cnly to Pu-239). mnnsﬂhm-qmdmmwu
A For the d‘hnﬂmdm&-nm-m

|4

10
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Comemission,” which has the primary function of supervising the mamu“‘
mwmmﬁmammuhmmhm&-ﬁadm
mmun&dmadﬁdemﬂsnﬂdmm:w&msmumqm
of safeguards. (SeeSeehonllI.B mmmdwswnma)

ha&iﬁdee“ofﬂ:eTmyomemﬂMfOMa@iwmﬂipofﬂspedd
fissile material® (except that dedicated to defense purposes) in the territory of its Member States,
nﬁmwﬁms@wmudmaﬂmﬂ.b

Undemﬁdew(b)ddnhwy,mmuoﬁpeddﬁaileméﬁdﬁmksMenMSmam
occur throigh EURATOM's Supply Agency.” The Supply Ageacy also has the “exclusive right” to
mmmﬁhmdmmmmwwm" The
SnpplyAgencyhsanghofopnonwhchMttomomﬁpofdlaumdmee
mmnum«mmmmmm In the case of special fissile
mmwwmmmmmu&mmemwm
the rights reserved to the Member States of use and conumption.

*Prior % 1967 the three Europesn Commumities, i.c., Europesn Coal snd Steel Commumity (ECSC), European
Econoeic Community (EEC), snd EURATOM, were governed by seperate organs, while shering a common European
Partiament and Cowrt of Jestice. In 1967, the institutions of the comnwmitios were merged. As a result, » single European
mwummdhmuo—ndamuummw In
addition, the three separste Councils of Ministers were merged isto a single Council. The Suropesn Comemnission, therefore,
supervises application of the EURATOM Treaty.

®For the definition of “special fissile material® see footnote 8, RO

''The EURATOM Supply Agency, as provided for i the March 1957 Treaty of Rome, came into operation on
June 1, 1960. This agency is 8 commercially-opersied independent department attached to the Europesn Commission.

YEURATOM Treaty of Rome, Articles 52 snd 57.
1
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Article 78 co_f_the Tmiy Jmmmonofmmﬁdiﬁatédxmmdrbasic
. techlﬁealdmeﬁsﬁesytoﬂleEURATOM(memopem)Comnﬁssion, as well as to obtain the

approval by the Commission of the techniques to be used for reprocessing of spent fuei.

Along with the other components of the European Union, EURATOM exercises many of ts powers
and functions by dealing directly with persons and firms in the member states. The regulations and
" directives of the EU constitute a body of "Exropean law,” enforced by the European Court of Justice.
ndividual citizens and firms of the EU Member States have regularly and successfully claimed rights

under this kxw in suits against their own governments and the governments of other Member States.

The EU has also served s a forum for the adoption of common nuclear nonprolifesation measures
and policies. mmmmmwwmimnmzo, 1984 by a
meeting of the foreign ministers of the European Community (as the EU was then named). This
declaration emphasized their support for the objective of non-proliferation, stated that the principles
wmainedhﬂnNudeuppﬁusGra;p(ﬁSG)g:ﬁddinu"m'amﬁmdmmmof
rules for all the Member States in relation to their nuclear exports,” and stated that the Member States
would apply the Guidelines as a minimum standard for the physical protection of nuclear materials

“The Nuclear Suppliers Group is a group of major supplier states, including the United States and Western
Europesn countries, which first met in the 1970s with the purpose of expanding and harmonizing their nuclear export
controls. In 1978, the NSG issued guidelines, published by the IAEA as INFCIRC/254, which set out requirements
for export of certain controfled items, including, imier alia, spplication of safegusrds on all fissionsble materials in
its current and peaceful activities (so-called full-scope safeguards) of a recipient state.

12
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In June 1990, apohcymmmmmohfammadoptedbythe&m@meﬂ.nﬂe'
_upoftbehendsofwnteorgovermnmtofllltheEUMmm Whled:eComal.m]”&
had no legal standing under the Treaties of Rome, it was, in practice, the forum in which major
Commnitypoﬁcywo‘mmm. MWTmmEmUm.ﬁpedh-
February 1992, formaly recogaizes th rol of the European Council i defining *the general politca
guidelines” of EU policy, and, in so doing, affirmed the nonproliferation goals of the Council.*

The lmmmmmmw&swdmmm
Gtwpguiddhws,WmWforﬂnﬁPT,mdhdnﬂedﬂnfoﬂowingMMoﬁ
safeguards: . '

The Eirropean Council recognizes the indispensable role played by the IAEA and its

safeguards in the development of the peaceful uses of miclear energy. It recognizes

that these safeguards are the comerstone of an effective non-proliferation regime.

The European Council reaffirms the need for peaceful application of nuclear energy

to take place under credible, effective and efficient safeguards. In this connection it

recalls the important contribution of EURATOM safeguards.
Asdismssedmonﬁ:llyinSecﬁoﬁm.B.onMajorAspectsoprpliubleSafeguardsReginu,
EURATOM will be able to use its safeguards, nuclear materials ownership option,'* export authority,
and other powers under the Treaty of Rome to ensure implementation of most provisions of the
proposed Agreement for Cooperation. In a few areas, however,.the organization will rely on

assistance from its member states. For example, because EURATOM does not have its own police

“The ongoing smovement towards a more closely integrated EU, including enbanced Member States coopersty
mmﬂmdmmmhuwmmﬂsuhm&mm-ﬂa
heightenod transparency in critical intra-EU activities. These are discussed in detail in Section V., Evaluation of
Whmummmwuwmmwwm

“See Section IILE, p. 42, whdnd:mﬁnEURATOMSnpplyAgmcysndnofoynonwmm
dmmwmmﬁmmﬁmm

11
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force or criminal courts, it must rely-on teriiber states to’ carry out the extradition and penal
obligations i the Coavention on the Physical Protaction of Nucléar Material. i general, bowever,

the nonproliferation commitments and: sovereign powers of the Member States reinforce peraliel

commitments and complementary powers of EURATOM.

mwwhﬁﬂﬁimih‘m 'Ihapwpondw‘vilbcmd
mhmmmwhwmmmepmeﬁmdmm

1. Criterion for agreemeats for cooperation. Section 123.b. requires the President to
dmﬁmﬂupuﬁmeofmypopmdwfavmm'wmmmﬁﬁm
wnsﬁunemmweﬁskw,memweuﬂﬁaﬁty.“'

2. Criteria for subsequent arvangesnests. Section 131 of the AEA authorizes the
wammmm'mw'mwdumwﬁed
actvities by the ofher party 10 an agreement for cooperation, imvolving materials or equipment
transfered from the United States pursuant to the Agreemeat or nuclear material produced through
the use of material or equipment so transfierred (i.c., U.S.-obligated). Sections 131.a. and 131.b.
contain the legal criteria that must be met before the Secretary of Energy may enter into subsequent

anmgeumnspunﬁtﬁngvaﬁmuwﬁviﬁestobewﬁedanbythepoopuxﬁngpmy.

14
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A c.--m-dwm Smﬂl;(l),vllldlqpha
wanwmwmmudnwdmgymmnmumh
mmmnmmbhmmwhmm
WUSMWHMW‘M&M““W&MUM

States.

. b, thkofm mwnslb prechudes the
Secretary of Energy, ﬁomawmmnamwﬁr
LA MofUS-obﬁgnedlpaﬁd.or

L2 mbu@mmm:futoam-mdummd‘phm(nqmma
mdnnm;m)reudmtomﬂdlm :

m[ln]pdgnun,andﬂmofﬂumoﬂm ‘such reprocessing or retransfer will -
mm&namﬁaﬂmdﬁeﬂdpﬁmwumwnw
time that approval is requested.”
Section 131.b.(3) does not require these findings for entry into a subsequent arrangement permitting
reprocessing in facilities which had processod power reactor fixel assemblies or been subject of
Wmmmmwnmumwmﬁaﬁm
of the same standards to those facilities.

This paper analyzes the proposed Agreement under the criterion of section 123.b. that performance
dwmmﬁmhhwm&mﬂww'ﬁﬂmgm
will not constitute an unreasonable risk to, the common defense and security.” This part of the

unlysisalsoappliutomesinﬂarpmvisioninsecﬁon.lﬂ.mﬂmdnecw@orappmvnlpmrﬁnhg

15
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 specific activity in any subsequent arrangement *will not be inimical to the common defense and
security” of the United States. Addmmnﬂydbendnneemorwwdsﬁxﬂnmng
of U.S.-obligated spent fucl and for the subssquent retransfer of separated plutonium in non-uckear
weapon states are analyzed with respect to the “significan increase of the risk of proliferation”
ariterion of AEA section 131.b. o '
I:Mdummmmopomwamwf«m‘mm;
subsequent ammangement. mmmmm«phauymmmmumm
and approvals provided for i the Agreement meet the criteria in.section 131. However, these
consents and approvals for those activities would constitute subsequent arrangements if processed
separately from the Agreement. These consents and approvas are therefore cvaluated herein with
respect to all the substantive and procedural requirements of section 131 for subsequent
opportunity to participate in the decision-making process leading to those findings. This‘approad\
has been followed for the EURATOM Agreemeant by: '

(1)  The requirement in section 131.a. that the Secretary of Energy determine that a
Mmmmn'mtbeumalmﬂ:emdefemenﬂmmfwﬂbe
fulfilled by the Secretary's written determination and her recommendation to the
President that he determine, pursuant to section 123.b., that the Agreement for
Cooperation "will promote, and will not constitute an unreasonable risk to, the

common defense and security.”
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The requiremeat in section 131.b. that any subsequent arrangement for reprocessing 1
ofu.s.mwwmmmmhsdmawm
provided the Houss Foreign Affsirs and Senate Foreign Relations Commiticss *a
reponoomaﬁglismformﬁghouchmmdapa.iodoﬂs
days of continuous session ... has elapsed* will be satisfied by following the
procedures of section 123, which:incude the subission by the President of the

 proposed Agreement (together with associated documents, inchuding a copy of this

M)wmmhnww'mwmdm

Therequiraneminsecdonﬂl.aforwbﬁcnmioeofucﬁpmposedwbsemm
mm(:wmmmofwmtﬁnh-wmmbe
mmwtommdmmmw)mmmhmrw

' Register will be satisfied by publication of the proposed Agreemest and this analysis
in the Congressional Record and by their publication as a House document.

TbergquiranuninAEAseoﬁonlB.tﬂmﬁ\eDimctorofﬂxeAmsCom'dmd

DisummunAgency(ACDA)pwvideﬂnePrddqnwhhaNudequﬁfeuﬁon

. Assessment Statement will be fulfilled accordingly. This also satisfies the Director's

prerogative, under section 131.a., to submit such an assessment on any subsequent

arrangement that he determines might significantly contribute to proliferation.

17
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_ The requirement in AEA section lB.LMdnpww&r'Coopanion‘

be submitted to thé President joiatly by the Secretary of State and the Secretary of
Energy, after consuation with the Nuclear Regulatocy Comission and the Director
of ACDA has been fsilied accordingly. 'Sq:'libnl.‘il.a.andinmhuningpt.oeed\m,
thereunder require similar coordination for subsequent arrangements, and also require
consultation with the Secretaries of Definse and Commerce. The proposed

Secretaries of Defense and Commerce.

The requirement in Section 131.b. that both the Secretary of State and the Secretary
of Energy determine whether a subsequent armangemeat authorizing reprocessing of
U.S.-obligated nuclear material or subsequent retransfers of recovered phitonium
would result in a significant increase of the risk of profiferation beyond that which
exists at the time that approval is requested has been satisfied. The Secretaties of
State and Energy have applied this critesion 1o the pertinent parts of the proposed
Agreement with EURATOM and have determined that no sigaificant increase of the
risk of proliferation will result from the advance approval for reprocessing o
WW&WMWM&M.

lely,wherusmbsequanmangmtsuenotubjeatpaﬁxmﬂprocedurefor

Congressional review, Section 123a specifically provides fOI' hearings and for
expedited Cohgrusional procedures for consideration of pertment joint resolutions.

i8
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Taken together, with the other points, this indicates that incorporating the advance
consent approval armangements into the agreement for cooperation will provide
" Congress a far more complets opportunity for review than would be provided if these
: mepmmdmxderSecﬁonBlas'Wmngen;uu'.
hamny,ﬂneomemsmdupprwdsoommedmthepmpoudwnmhwbeunmd
mwmmmmwwmmmhmmm,'
131, and 133. | ' '

Section 123 o.ftheAEAreqlﬁruoonsemorappmvﬂtobeobuhndﬁanﬂwUdtedSmsbefore
theothummmynewageunanforooopenﬂmmaywry'mvuiwsmdwﬁsdcyde
actvities involving certain material or equipment transferred from the United States pursuant to the
Agreement, o certain material used in or produced through the use of certain material or equiprient
50 transferred. In Article 8 of the Agreement, the United States provides authorization, in sdvance;
for certain nuclear fusel cycle activities to be carried out by EURATOM and its Member States. The
wvammuﬁmvmfmﬂudiﬂuunwégoﬁsofmviﬁesmmf;mhinm
paragraphs of Article 8. - ' ' |



SMIB&M&&ABAWMMMWM“UMSMM
wmwforeoopammthepweﬁdumofmcwmdmmulmedmm
pmdueedmaﬁdﬁtynuusfandmybeemdndhydweoopamngpmywnhunpmrus
approval. ngnpbl(A)ofAmdeSOftheAgnemeutprov:dandmwwllforthe
-demﬁﬂﬁm&emmmm&wmuﬁdmm
Mwmmﬁq@m»mwmzo%hmwu-m within the

'uehmmmwmmeMMU-ESQrmmt'nnMmemmzo%

U-235, may be carried out, only according to conditions to be agreed upon with the United States

Section 123.a.(7) of the AEA also requires that new agreements for cooperation provide for prior °
U.S. approval for the *alteration in form or content” of phutonium, uranium-233, high' enriched
mqummmmw Irradiation of ary of those materials
would result in alteration of its form or content. Paragraph 1(B) of Article 8 of the Agreement
pmﬁdumwwuformwnﬁmwmmmﬁuwmofmmm of
mmuna,mmwmamu.mmuwummMm

more than 20% U-235), and irradiated nuclear material transferred from the United States pursuant

20
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mﬂwwlmundprwodwdm@ﬁeuieofmmmdatmm-«'

c. Retransfers to Third Countries
AEA section lﬁ.x(sjnmﬁumwm&wopuaﬁonhpmaﬁﬂmof@micw
to provide for U.S. consent prior to the transiér outside the juriadiction or control of the cooperating
maqmuawmwmmudam«&ﬁywwm
produced through the use of such matesial or facility.

/

Paragraph 1 (C) of Article 8 of the Agreement provides advance consent for retransfers to third

mmwmmmmmwmhmmmm:

Sunwc)mmmmmmawbwmmuu
defined in the Agreement as eariched to 20% or less in U-235), non-nuclear material, equipment and
@mmmmu&ummmﬂnwmamm
through the use of nuclear material or equipment 30 transferred, for nuclear fitel cycie activities other
than the production of HEU. Thé Agreed Minute calls for.the United States to provide the list, as
attached to the Agroement, of third countris to which such transfers may be made. The Agreed
Minute also includes minimum criteria for the continued inclusion of a country on the list or the
addition of a country to the list (which would constitute a subsequent arrangement). Deletiori of a
country by the United States requires prior consultation with EURATOM and may not be done for

21
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commercial advantage or to mmmmwm TheUuud Sm'

mmummmm-mmuu
Suwmmmmm“asmmﬂ-dmamﬁeﬂmm4
mmmmmmmuwaammmw
mmWW&deMMWUWw.m
for storage o disposal not involving reprocessing. If and whin such retransfirs are requested by
EURATOM,thuedsmnmpmdeakofﬂ-dmm‘M-nhMm
be made. Thewmmeqeuﬁamummomemww&ehfa
mnﬁsﬁwednahmqh@nmbetﬁummn&mnpndvm
the list, including the potential prolifiration end security implications of trankfers to each country
considered for inclusion on the list. . Otherwise, the ssme procedures for adding to or deleting
countries from the list, as specified in the Agroed Micuite for retransfers addressed in sub-paragraph
(3, are to be followed. An addition will be handled as a subseigoént srrangement and the United
States retains the unilateral right to delete countries. from the list. ‘

w@mmmpa&mmgfmwnmﬁuwm
the United smmmu‘wmdmwwmw
through the use of non-nuclear material, nuclear material, or equipment so traasferred, for other fuel
cyde activities, including reprocessing and alteration in form and content of phutonium, U-233, and
HEU. A list of third countries to which such retransfers may be made for those purposes is to be
woﬁddbydnmsmukhghowt&ﬁdiﬁomluitahmﬁndwabowaim

22
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the same procedures applicable for adding a country to the list, or deleting one, as for the preceding
m-ﬂu,m“wus.wkmmmmmﬁh@ﬂnw
ofmmf«suamunngm. .

Post-irradiation-examination of imadiated nuclear material will Ekely result in its alteration in form
or content. thﬁhhmhnﬁmlﬂ.&mdﬁcmﬁxmw
dMumdwmmnm)amxmmmmm
involving chemical dissokution or separation of imadiated muclear material transferred from the United
mmmhmmwmmﬂmdhawwﬁnw
of non-nuclear material, niclear material or equipment so transferred. This post-imadiation

Section 123.a. (7) of the AEA, ummmmmwfamhﬂw
pueeﬁxlus_esofmﬁcena'gytoprovideforq)ptovﬂbyd!wited States before any material
wmmmﬁmwwmw@«mymmmmm&m
ﬂtmghthmeofnymidaﬁeﬁymu-uﬁmdmy&mwbyﬁemmny.

Paragraph 2 (A) of Asticle 8 of the Agreement permits EURATOM within its territorial jurisdiction
to reprocess, in facilities forming part of its "delineated peaceful nuciear programs", nuclear material

- 23



183

"mdsfmedﬁ'on!d?épﬁwds“pnmwdwwmmmﬂqﬁdundhdr
produuced through the use of non-nuclear materia, nuclear material or equipmeat o transferred. The
‘&cilitiesinMMm.uwﬁdwmﬁmhMAwﬁn.w-ur
COGEMA plantsin La Hague and Marcoule, France, the Britslr Nuclear Fue plant i Selaicl,
United Kingdom, and the AEA Technology plant in Dounreay, United Kingdom.

Procedures by which EURATOM may make changes in its delincated program are set forth in the
Agreed Minute 10 the Agreement. Wrilmnoﬁceistobegiventoﬂ:eUnﬁedSMbyBURATOM
of any fuciity intended to be added to its delineated prograin. The notice is to include:

()  identification of the facility, its location and capacity; |

(i) conﬁ!mmnﬂntEURATOMsbaacnfeguardsregﬂmon.asameuded,uﬁnHy
applied to the facility;

(i) ~hﬂnmeoflﬁd?hywbemdemafegmdshnpecdonpmwmtomofdn
three safeguards agreements with the IAEA to which EURATOM is party,
confirmation that relevant arrangements have been agreed with the IAEA and that
those arrangements will permit the IAEA to exercise fully its rights under the relevant
safeguudugreMovaﬂnliﬁeoftheAWmastounbletlwlAEAto
meet its objectives and inspection goal for the facility,

- (i;r) non-ooﬁdemalmfonmonontheu&gmrdswowh.uﬂonEURAToM
safeguards relevant to the facility; and

(v)  confirmation that physical protection measures as required by the Agreement will be
applied to the facility.

NoticabyEURATOMot:intmdedldditiomtoitsdelineatedprog[amaretobesimply
acknowledged by the United States within 30 days after receipt. Each such intended addition is to
receive “fullest possible consideration® during consultations between the United States and

EURATOM, which may include discussions on safeguards. EURATOM may delete a facility from

24
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.ummwmmmmmmmuwmm

Seeﬁoﬁm;mpmémummm-qﬁmhwhmmm
of stimic enesgy to provide for spproval by the United States before the aiteration in form or content
(in addiﬁon.tou;armngqm) of phstonium, U-233, HEU transferred from the
United Sttes pursuant to the Agreement or used in or produced through the use of any material or
facility so transferred. -

Paragraph 2 (B) of Article 8 of the Agreement permits within the territorial jurisdiction of
EURATOM the alteration in form or content, in facilities which form part of EURATOM's delineated
peaceful nuclear program, of phitorium, U-233, and HEU transferred from the United States
purssant o the Agreement or used in or prodiuced through the use of non-nuclesr material, muclear
material or equipment so tranisferred. The facilities in which such alteration in form or content
(defined, for purposes of the Agreement as fabrication involving Pu, HEU and U-233) is permitted
arelisted in Annex A to the Agreement. The list is comprised of four facilities in France, two each
in the United Kingdom and Belgium, and one facility in Germany.

The procedures by which a facility may be added to or deleted from its list by EURATOM are the

masﬂlésédesaibedaboveforﬂleﬁstofmprowﬁng'ﬁdliﬁe, including the specification of the

content of each notice of an intended addition to the list:

25



mwmmumdmm»mwmm
mfomam(la,m-ﬂﬁdﬂ:um)ofﬂmlﬂﬁdmmmﬂn
-AmmmmmnMAmmmMUﬂMMn

mmummhﬁmmuwmbma

Wmmmwm.‘:wmwhmdm

EURATOM, myomemtuSmaonhUddSmu,oramm-thn*of

mdenpm&m:mlmgﬁomnmoﬂhmamdguofms&e

following:
0]

@)

(i)

@)

v .
. required to be safegusrded usder the relevant ssfoguards agreement has not been

() -

nmmM«MdMATOMMnWWor
myothermdare:q;louvedeme;

anﬂmmMﬁuMdﬂM’l‘OﬂMammmm

mm'amaummmmum«m
itself not to be bound by the NPT, the relevant sefeguards agreement with the IAEA
or the NSG guidelines;

-mmammmﬂhaﬁu»hwmam
nuclear weapon state which has not concluded a fill-scope safeguards agreement with
the IAEA;

the Board of Governors finds thet the IAEA is not sbie t0 verify that nuciear material

[

diverted to nuciear weapoas or other suclesr explosive devices, and subjects 2
Member State of EURATOM to measures pursuant to Article 19 of the relevant
safeguards agreement; .

acts of war or serious internal disturbances preventing the maintenance of law and
order, or serious international tension constituting a threat of war, that threaten

26
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mdymd&w!ytheufepudmgorphysulprmecnonofﬂnmpromgmd
oonvunonorﬂndﬁhcmon.

Paragraph 8 of the Agreed Minute further calls for the United States, iniuconsideringt}m such
objective evidence may exist, to consult *at European Commission level for the Community” before
reaching any decision. Paragraph 8 further states that: *[Alny decision that such objective evidence
does exist, and that activities referred to in paragraphs 2 of Artide 8 should therefore be suspended,
shall be taken only by the President of the United Sms'intbeauonU.s. decision to suspend,
with written notios thereof to EURATOM; and that any such decision on the part of the United States
-mmmmmaummmedmmmz,mhzofﬁsw

taken as a whole.”

TheAgreedhﬁmnespeaﬂwthnmmsofgwunmmofﬂmdwunma,mwmbeyondme
temtonalymsdawonsofEURATOMandmeUmted States shall not be used as the basis for a
deciﬁonbytheUn'ned Stuesto'suspenfl reproéeuinsandaltermonmfotmorwmemforwhnch
advance consent is given in Paragraph 2 of Article 8, unless such actions or events would clearly
result in a significant increase in the risk of nuclear proliferation or in a serious threat to the security
ofthe Urited States A decision by the United States to irvoke the suspension provision is to be taken
mlyhmemoamenﬁciammdexeepﬁmdmnﬁmamn-pmﬁfunﬁmmmﬁty
mammhéuwﬁmmm The United States is called upon to keep
thedevdopmeuoftheim‘:ﬁonwlﬁch'hdlomdedimm\demviewm_towimdnwﬂw

suspension as soon as warranted.

27
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3 Storge of phutonium U-233. and HEU S r

'Seeﬁon123-.;.(S)of:hemmmmmwmﬁ_wopaﬁmm'ﬁiew@of
mmgyzomfaugwwmmsmeghmamym&thm
ﬂnecoopermngputymmdstommypth-ZB or*lEUtnmfundﬁomdleUmed
Smuwmmm&@m«mdﬁmmymmw@mﬂwmﬂw

mnsfmedorﬁmmymo;speddwdwmahlmedhmy&dﬁtywmnsfqmq.

Paragraph 3 of Article 8 of the Agreement permits EURATOM to store, in facilities which meet
mm«wwwmmmwmmmmwm

or HEU not contsined in irradiated fuel, which has been transferred from the United States pursuant
mmw(z)pmmu-nswmmedﬁmmmwm
the United Sm«pnnnmwthewmaa)phnmu-BB or HEU recovered from

nuclear material used in equipment so transferred.

The facilities in which the transferred or recovered phutonium, U-233 or HEU may be stored must,
at all times, as a minimum, be subject to the levels of physical protection set out in Annex C to the
Nmmmuamum.mmwmmmm«smmmum
States. ThefaciﬁﬁumbeusedformchwbyEpRATQMorits'MmSmu;rewbe
identified on a list provided to the United States. lfsorequed_ediwaURATOMtheUﬁtedSmes
is required to keep the list confidential. mmmmikémgwuﬁnbymﬁfyﬁgm

UﬁtedSmeshwﬁﬁngnﬂmdvhgawﬁumndunwbdmﬁanﬁeUﬁtedSmutpbemade
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within 30 days after receipt of the notice, consisting oly of a statemeat that the notice has been

received. .

It Urited States bas grounds to beieve that the physical protection being provided to any faciiy
onsmrouskunqnmwwﬁhmc:omnsémimmedine
oonmhﬁmwihE_URATOMismbew TheprposéofnﬂemWhmmeum
sufficient corrective measures are taken imsediately to restore the specified levels of physical
_ protection to the facility in question. If that is not feasible, the fuclear material in question is 1o be

transferred for storage to another facilty on EURATOM fist.

‘Section 123.. of the Atomic Energy Act requires any new agreement for cooperation to inclide the
following provisions on safeguards:

(1) a guarantee by the cooperating pacty that safeguards as sct forth in.the Agreement
for Cooperation will be maintained with respect to all nuclear material and equipment
transferred pursuant thereto, and with respect to all special nuclear material used in
or produced through the use of such material or equipment, so long as the material -
or equipment remains under the jurisdiction or control of the cooperating party ....

(2) in the case .of non-nuclear-weapon states, a requirement, as a condition of
continued United States-nuclear supply under the Agreement for Cooperation that
IAEA safeguards be maintained with respect to all nuclear materials in all peaceful
nuclear activities within the territory of such state, under its jurisdiction, or carried out
under its control anywhere.
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'rheextuntowh:d;ﬂmereqmrmmﬁllﬁlledlskcyto a determination by the Secretary of
inimical to the common defense sind security™ of the United States, as well as the determination by
the Presidet that the performance of the Agreement *will promote, and will not constiute and
unreasonable risk to, the common defonse and security.” - L

Because EURATOM is a multinational regional organization with its own safeguatds system, and
composeﬂofbahmmleuwuponSmemdnon—ﬁadwwuponSmeMwquands
provisions of the Agreement are more complex than those typically found in an agreement with &
single state. msdmmmmb'wwmﬁsw-
WMMEAMMAMMMMMEAMmuWMmof
three agreements to which EURATOM and either France, the United Kingdom, or all of its non-

nuclear weapon Member States are parties.

1. IAEA safeguards in EURATOM's NNWS
AHﬁﬁeepEURATOMMmswémputngwNudarNon-Proﬁfuuﬁmey(NFD.
which came into foroe in 1970 and was extended indefnitely in May 1995. Of these, thirteen are non-
nuclear weapon states: Austris, Belgium, Denmark, Finland, Germany, Greece, Ireland, ltaly,
Luxembourg, Netherlands, Portugal, Spain and Sweden. Under paragraph 1 of Article III of the
Nﬂ,lmmclwwnponmpm.yisobﬁwedmmmmufegnrds'maﬂmmd
special fissionable material in all peaceful nuclear activities within the territory of such State, under

its jurisdiction, or carried out under its control anywhere.* " -
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Under paragraph 4 of Article' I of the NPT, agreements with the IAEA for application of NPT*
ufegwdsmaybemgoﬁmd'bynnws'mw«uﬁycrmgmwim}im’sm«'.?m
mWswammMa«dm'mm«ommmlmmuddamwm
agreement to which they, the TAEA, and EURATOM are all partes. The IAEA is given “the right
uﬂﬂnobﬁpdm'wmttmg&gmdsmaﬁﬂied'maﬂmmwﬁdmnbkmaid
in all peaceful nuclear activities” within, or under the jurisdiction or control of, the NNWS of

BURATOM(Ar&deZ),wMIeMNNWSwtoMmW(Mﬁde 1). '

mm-me'ﬁmmMa&dewmm
for safeguards agreements in accordance with paragraph 1 of Asticle HI of the NPT, as set out in
mmmlss,mmm,m‘awmmwm
SmRemﬁredh-camcﬂmthﬂnTmypnﬂnNoumﬁfuaﬁmofNudqueapom.' The
Agresment lso takes into account the unique role of EURATOM in reguiating nuclear activties n
its Member States. The EURATOM safeguards system, for example, fulfills the functions of a state
system of accounting and control in bilateral safeguards agreements. As a general rule, reports to
and communications from the IAEA go through EURATOM rather than directly to and from the

NNWS. This includes design information on new or modified facilities subject to safeguards.”

(fooperation Between the IAEA and EURATOM safeguards systems is a central concept of the

TAEA-EURATOM non-nuclear weapon state safeguards agreement. In administering its safeguards,

. IAEA-EURATOM Safeguards Agreement, Articles 31-32.
VIAEA-EURATOM Safeguards Agreement, Articles 42-45.
31
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EURATOMundgmkmtbwopuaeﬁiﬂlﬂwlAEA'whhavieyw-muﬁngthnw.sourcemd
’Mw_mumt&vm:omdwwﬁormwwwm?m
pon-uclear weapon Member States of EURATOM.™ The IAEA, in turn, applies it safeguards "to
veify .. findings of [EURATOM] system o safeguaids” on the nondiversion of source and special
fissionable material ® o |

The IAEA-EURATOM non-miclear weapon state safeguards agreement eatered into force in 1977.
A protocol to the Agreement -established a Liaison Committee to facilitate cooperation in
- implementing it, and IAEA and EURATOM have developed an increasingly harmonious relationship

over the years.

The Liaison Committee developed an approach to avoid redundant inspections by utilizing joint
IAEA-EURATOM inspection teams and allowing inspectors from one agency to observe procedures
carried out by the other. In'1992, EURATOM and the IAEA decided to go beyond those measures.
On April 28 of that year IAEA Director General Blix and EU Commissioner Cardozo ¢ Cunha signed
anAgmemmt(NFCﬂlCJl%)toiniﬁatea'newparmﬂipapprowh‘ to safeguards collaboration.
As stated, '[shbjeatoﬂnabﬂhyofbmﬁo@nﬁomtosaﬁsﬁmeimofﬂﬁraimia
uégmdmm,'mmwwmuwmmm paraphrased as

follows:

WAEA-EURATOM Safeguerds Agreement, Article 5(.). K
WIAEA-EURATOM Safeguards Agreement, Article 3(b).
32



192

o . Theuseofoormmﬂyagreednfeguardsapproaches, nwpecuonplammgandprocedums,
mspecuonmmuﬂmspewonmsuumans,mhodsmdtednqus

@- hupectuonmustobewfomedmthebmsofthepnnaphofon&;ob—one—mn,
supplemented by quality control measures to enable both organizations to satisfy their
respective obligations to reach their own independent conclusions and required assurances.

. The IAEA, therefore, retains the right to independent verification. These arrangements to be
-deugmdandpclbmedmsmhnmmthmﬂwydonmmuhmumsaryduphmmn
of effort.

() Commonly shared analysis capabilities to be used to reduce the number of samples to be

taken, transported and analyzed. Cooperation in research and development and in inspector
training for the purpose of achieving cost reductions and commonly agreed products and
procedures. .

(V) Increasing common use of technologies to replaoe the phys:cal prwmce of inspectors with
appropriate equipment.

Iheparme:shipappmacha“owsboththéIAEAdeURATOMtomeathdrmpeaive
responsibilities under the Agreement. The Liaison Committee is r&pcmsible for making practical
hnangmmutommmemwmsﬁpappmwh.

UndertheN'PT,amdea;v@uponmisddhedisoneﬂmbdmm&mredmdaq;lodeda
nuclear device before January 1, 1967. Nuclear weapon states are not reqmred to accept IAEA
safeguzr.ds on any of their facilities. However, the United Kingdomahdance, the two nuclear
weapon Member States of EURATOM, have each voluntarily made peaceful nuclear facilities eligible
hmw&mwwmmammmmwmm
lnd\ecueofﬂleUnitedKingdom,uﬂofitsdvﬂfadﬁﬁumeﬁgibleforsd&ﬁonbyﬂnelAEAfor
the application of safeguards. h.ltheagreema\twithl-'ranoe. it designates the nuclear material to

which the IAEA safeguards may be applied. In either case, when IAEA safeguards are applied to 2
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facility, the procedures employed are the same as those in similar facilities in non-nuclear weapon
states Pasty to the NPT. For budgetary reasons, the LAEA usually applies safoguards to only a
minimum number of facilities in nuclear weapon states.

The agreement of the United Kingdom with EURATOM and the IAEA (published by the IAEA as
INFCIRC/263), which entered into force on 14 August 1978,pem1i.tstheIAEAto‘applyhfeguards
“on all source sind special fissionable material jn fucilities or parts thereof within the United Kingdom,
subject to exclusions for nationsl security reasons only.” (Article 1(a)). The purpose of those
safoguards i to verfy that such masecial i not *withdrawn from civil purposes,” exoept as authorized
by the agreement. Khumwmwﬁomafwsdiﬁﬁﬁw,w
formﬁonalseanitymsons,nisreqai:edwmﬁfymsunmommmem

mpmchwumomm(pmbymemEAuMcmcam);wmmm
force on 12smanbeml,'ism£emieﬁveﬁmﬂummoﬁu. since safeguards may
benppﬁedonlywsumandspedﬂmdwnmuid;ddgmtedbyﬂwﬁmhgom. France
mmMMﬁmzommwmmm;mmwmmmmm

effect to the IAEA and EURATOM.

3. EURATOM safeguards
The EURATOM sifeguards system was established pursuant to Chapter VII of the TW ofkofne,
which created the European Atomic Energy Community. - It predates the IAEA safeguards system,

and differs from it in certain respects. For example, EURATOM safeguards apply to ores, in addition
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mmmﬂﬁmeaﬂﬁmomﬂemuﬂwﬁehﬂufegm&dommm Most
importantly, EURATOM safeguards are applied to all non-deftnsé activities in France and the United
muwsbmm@nwmnmmmm Ovenll, the two

u&mmﬂsmoﬁamhnwnﬂmy&ﬁmmﬁgm:ﬁdﬁ%ofhb«.

Article 77 of the Treaty of Rome is the fundamental authority for EURATOM safeguards. It requires
the Commission of the European Union to satisfy itself that, in the teritories of all EURATOM
Membersmes

(a)ors,mcenntemlsandspemlﬁailenmmnhmnotdwmedﬁunﬁu
ma\dedumudecluedbytheuses.

.(b) the provisions relating to supply and any particular safeguarding obligations.
assumed by [EURATOM] uﬂunWeMwﬁ:MSmorm
international organization are complied with.
Subparagraph (b) specifically grants the Commission of the European Union responsibility aid power.
meﬁaucdﬁﬁmmhmduﬂwmﬂwwmwmmﬁa
states. The provisions ﬁmiﬁngtheuseandumsfuofmdw,mi‘dinmﬁdes6md7ofﬂw
proposdAgeananmﬂdmmwidindnComiﬁm&pommquﬁdeﬂ(ﬂ)ofﬂnTreﬁy

of Rome

Aiﬁdeﬂ(a)ofduTrutyd‘Romehabohmtfqhdmﬁmﬁmofdnpmdw.
EURATOM does not prohibit its parties from developing nuclear weapons or other nuclear
explosives and, as noted, two nuclear weapon states are members of EURATOM. However, when

the NNWS Members of EURATOM ratified the NPT, each Member State undertook that all source
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and special fissionable material inits peacefil nuclear activities would be subject to IAEA safeguards
uunmbemeammvepnm mwm@m@-wwofm
mmm‘mmmmmrmgmmﬂﬁwommm
the NNWS mofw‘mmmmﬁmmsﬁﬂ:&wof
nuclear material. ’ - :

To facilitate execution ofth.;e tasks, Article 78 of the Tmiy requires opeméxs or potential
operators of installations "for the production, separation or other use of source inaterials or special
fissile materials or for the processing of irradiated nuclear fuels” to declare "basic technical
characteristics" ofmar.miaﬁonsmmmmﬁm Article 79 requires operators to keep and
produce operating records, as prescribed by the Commission, to account for ores, source materials-
and special fissile materials. | '

Specific provisions to implement these Articles of the Treaty of Rome are found in Commission
Regulation (EURATOM) number 3227/76, of October 19, 1976. - This regulation applies directly to
any person opersing or seting up an insalaion fo the production, separation, use or storage of
Mumwmmmwtm,«faﬁnmamﬁmdmuwmm
that territory. The Regulation specifies the basic technical characteristics that must be declared to
the Commission. In addition, an "outiine program of activities” for the installation must be submitted
to the Commission annually (Regulation, Article 6). Basedondnsmfomnmon,ﬁ!eConmsmn
specifies the "particular safeguard provisions” for each installation, after consultation with the person
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‘or undertaking and the Member State concerned (Regulation; Articles 7 and 8). The safeguard
proeeduraspeaﬁednghtmcludc ' ) '

(2) 'Deslgnmonofnmmalbahncemmdsdecnonofmategcpmmfor
’ detmmmtgtheﬂowandstocksofwdwmnam

" (®  Procedures for keeping records and submitting reports;
(c)  Frequency of, and procedures for, physical mventones,

(d)  Containment and surveillance measures; and

(). Sample-taking by the operstor.
(Regulation, Article 7)

The EURATOM safeguards inspectorate assists the Commission in carrying out its responsibilities
under the Regulation and the Treaty of Rome. msamnﬁoninduﬁnimedbyweivn
mm@mmmm«mm EURATOM inspectors “at all times
have access to all places and data ind to all persons who, by reason of their occupation, deal with
equipment, materials or installations subject to . . . safeguards" (Treaty of Rome, Article 81). If
acoess is refused, the European Court of Justice may, on application of the Commission, issue an

order to compel compliance.

Administrative sanctions may be imposed by the Commission on any operator violating EURATOM
safeguards, ¢.g., by unauthorized export of nuclear materisl. These EURATOM sanctions are in.
addition to any criminal or civil liability that might exist under the laws of a member state. The

sanctions, listed in Article 83 of the Treaty of Rome, include the following:
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(a) a warning;
(b) withdrawal of special benefits such as financial or technical assistance;

() placing the undertaking [i.e., the firm or organization guilty of a violation] under the

administration of a person or board appointed by agreement of the Commission and the state

* having jurisdiction over the undertaking; and » _

. (d) total or partial withdrawal of source matesials or special fissle materials. .
TheEURATOMsafegmdssyaemappﬁutoaﬂmmnﬁaiﬂsMsﬁeﬁdﬁsﬁleumqﬂs
in the territory of the European Union, with the exception of material intended or used for defense
purposes. EURATOM therefore applies its safeguards to all civil nuclear facilities in the United

KingdomindFmoe,as“}eﬂasintheNNWSmunBersofElIRA;l‘OM.

EURATOM safeguards will be applied t0 all of the plants listed in Annex A and to all other relevant
facilities in both its nuclear weapon states and non-nuclear weapon states. Safeguards arrangements,
allowing the IAEA to satisfy its safeguards criteris, have also been agreed upon between EURATOM
and the TAEA for faciities in the NNWS, implementing the full-scope safeguards requirement of

paragraph 1 of NPT Article Il

EURATOM has rsponsﬂnkty for implementing the requirement in the Agreement for safeguards at
these plants. Article 78 of the Treaty of Rome requires plant operators to declare the basic technical

characteristics of the installations to the Commission for its approval of reprocessing techniques.

~
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Based on the safeguards measures applicable to these installations and the high level of inspection
effort required, the EURATOM safeguards approach usually results in continuous inspector presence

duﬁngthcopemtionofcveryrepmwssingplmini:sMan@eme.”.

'l‘heAEATedmlogyand THORP reprocessing plants may also be listed by the Usited Kingdom and
d\eCOGB{AplmbyfnmeasdigfohforsdwﬁmbythelAEAfornppﬁaﬁpnoﬁs safeguards
under their respective vow offer agreements. The IAEA currently applies its safeguards only
to the plutonium storage facility for the three COGEMA plants, and to the spent fuel storage pool

' and plutonium storage facilities at THORP.

In addition, EURATOM, France, the United Kingdom and the United States actively participated in
the IAEA-sponsored Large Scale Reprocessing Plant Safeguards (LASCAR) forum, which met from
1988 to 1992. The THORP aid COGEMA UP-3 plants were among the four commercial-scale
reprocessing facilities studied by the LASCAR forum. The general conclusion of the forum was as
follows:

- A wide range of techniques are currently available or being introduced for safeguarding large-
scale reprocessing plants. These include design information verification, advanced material
accountancy for meeting timeliness requirements, independent and redundant C/S
[containment and surveillance] measures, the authentication of operstor-provided equipment,
and computer data acquisition and transmission. LASCAR participants concluded that
appropriate combinations of these techniques selected on a plant-specific basis will enable the
successful implementation of effective safeguards at the large reprocessing piants whose
designs were considered by LASCAR. ™

®Bysed on data in "Report on the Operation of EURATOM Safeguards 1991-1992," Commission of the EC,
-(COM (94)282 final, Brussels, 06.07.1994.

#"Repart of the LASCAR Forum: Large Scale Reprocessing Plant Safeguards,” p.14 (IAEA, July 1992).
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Wﬂhmdmﬂnhdydaeuﬁundﬁwﬁonﬁommblmgﬂwfqﬁﬁwnfonm:
intervals is an important safeguards requirement. Advanced material accountancy techniques,
such as near real time accountancy, in combination with C/S [containment and surveillance]
measures, ensble the attainment of these timeliness requirements. .

BasedontheLASCARfonnn‘scox'wh:sions,-itistheus. view that, with the cooperation of the

Waofgjmmoouﬁngphni@'ﬂwwmmofmewumwmﬂwphmisbwed

(the United Kingdom or France), the facility can be effectively safoguarded and will not pose a

l.ﬁ . l N : .

mmmﬁmoxmmww,mmo@mmms,mmﬂ
Sellafield. thm,CO(ﬂdA‘sMOXﬁxdﬁbﬁaﬁmphdﬁMMeisdembegin
operation in 1995. mmmwiﬁu;ppﬁdwsmrouwmwm are
expected to be listed as eligible for the application of IAEA safeguards under either the French or
British voluntary offer agreement.

MOX fubrication plants are also operated at Dessel, Belgium (operated by FBFC International) and
at Mol, Belgium (operated by Belgonucleaire). In Germany, the Siemens AG fuel fabrication plant
at Hanau has not yet been granted an operating license by the state of Hesse. These plants are located
in non-nuclear weapon states, and either are (in'the case of the Belgian plants) or will be (in the

German case) subject to both EURATOM and IAEA safeguards, implemented in accordance with
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the NPT ‘safeguards agreement (INFCIRC/193). In accordance with NPT Asticle i1, the IAEA
safeguards will verify that source or spécial fissionsble material at the MOX plants is not diverted to
nucl,earweaponsor-odm‘nndenrexplosi\mdevice& For material subject to the Agreement,

EURATOM safeguards will also contribute to verifying compliance with the Agreement.

There are thirty-four power reactors currently operable in the United Kingdom and fifty-six in France.
1 addition, there are sixty-two total uriits opersble in the six other EURATOM Member States that
have civil muclear power programs.? Safeguards procedures are now in force for the implementation
of EURATOM safeguards st all of these facilities. The IAEA also applies safeguards to all of the
LWRs in EURATOM Member States, other than those in France and the United Kingdom, under the
NPT safeguards agreement (INFCIRC/193). When MOX fuel elements containing more than 8
kilograms of phutonium are located at any such reactor, IAEA procedures call for monthly inspection
of those imventories. Um«hnAp:ﬂzs, 1992 Agreement for Partnership in administering safeguards
in EURATOM, the IAEA looks to EURATOM for assistance in camying out these inspections. In
aﬂoﬂu‘recpect.s,dnnfeg\mdsapplmd!willbeﬂ\esunzas’thatapplicable-toalightwatermctor

that does not utilize MOX fuel.

d.'- E .! E .l..
The Eurodif gaseous diffusion em-idmlmtbhminmeemdtheURENCOgaswm'iﬁxge

enrichment plant at Capenhurst, United Kingdom, may be eligible for selection by the IAEA for the

These figures are referenced in the World Nuclear Industry Handbook 1995.
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application of its safeguards under the respective voluntary offer sgrecment. In any eveat, primary
feliance will be placed on the application of EURATOM nfeguardsmdmeﬁdhmfomfy
compliance with the safeguards requirements in the Agreement. The URENCO facility at Gronau,
Gmm,wmmmtoummtosmTommm;wwumwm

INFCIRC/193.-

B.  Physical Security

Section 123.2.(6) of the AEA requires a guarantee that "adequate physical .ea-my'wm be
'Mwwmmmmmmmmmﬁmu%mdmmmm
an agreement for cooperation or any special nuclear matesial used in or produced through the use of
mymuaialomcnitysomnsfund.»' ' ‘

Articl 11 of the proposed Agreement addresses physical securey generaly. I reuire physical
mmmmtoqummwmmbjeammemmmduuwim
the criteria in Annex C o the Nuclear Suppliers guidelines (INFCIRC/254). Intemational transport
of nuclear material subject to the Agreement will be governed by the 1980 Convention on Physical

Protection of Nuclear Material (INFCIRC/274/Rev.1).

In addition, Section 123.a.(8) requires that any plutonium, unnmm 233 or high enriched uranium
mﬁﬁommummammwmmformpaaﬁonmmepmeﬁﬂmof
atomic energy, or recovered from any imclear material so transferred or used in any facility so

tnnsfetred.notbestomdinmy&dlity’tlmhasnotbé&nppmvedinadvmcebytannitedSmu.“
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TheAEAdoesnotqaeafyﬂnpmoedmutobemdmmwm In the proposed -
Agreemau,ﬁwpuueshwengeedwnmmmﬁxﬁdlmumEURATOmehd\
plutoium, U-233 and HEU transferred rom the United States pursaant to the Agreement (other than
mmmwmmw&&hmmﬂnwm&o;nhdw
hmaiu.used'inequipmmumna,myb’em. ‘

Under Paragraph 3 of Article 8, facites used to store such plutoaium, ursiium-233 or high enriched
mmqamnmmuaﬁumumumﬁmkmmmmm
CmnmmmMmcaﬂ). Each such facility must be identified on a list
provided to the United States. Immediate consultations are to be held whenever the United States
considers that there are grounds to believe that the physical protection of any listed facilty does not
meet the required standards. Ifitis not feasible to bring the facifity in question up to these standards,
then the material must be moved 1o a fisted faciliy that does meet the standards in Annex C to the

Nuclear Suppliers guidelines.

L EURATOM Role in Physical Protecti
EURATOMlsnpmytotheConvemononPhynalewuonofNudeneml
(INFCIRC/274/Rev.1), having confirmed its intent to join the Convention on September 6, 1991.
Both EURATOM and its Member States participated in the negotiation of the Convention, and the
pmmmmmhm@mmbmpuﬁumﬁm
inserted in large part as a result of their urging. 11'|eEURATOMSwplyAsu\cyisanhoﬁudto
mwmwhrhylmmmmofmmes
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to meet Convention standards. - In addition, the European Court of Justice has interpreted the Treaty
of Rome to authorize the use of the EURATOM safeguards system to ensure that physical protection

sundardsmmet

2. EURATOM Member State Commitments
On November 20, 1984, the foreign ministers of the EURATOM Member States (meeting in the
context of the European Politicsl Cooperation, as the political amm of the EU was then known)
adopted a Declaration of Common Policy stating that they "will apply 10 the muclear materials under
their jurisdiction measures of physical protection at least equal to the levels established® in the NSG
guidelines for nuclear transfers. All Member States of EURATOM ratified the Physical Protection

Convention on September 6, 1991.

Section 133.. of the AEA requires the Nuclear Regulatory Commission (NRC) and the Secretary
dmtowmmmwofmtommmwpmofw
mdc:uthewwdamm&mdmd«ambnqmmm“ﬁﬂbudequmﬁoda&
theft, sabotage, and other acts of international terrorism which would result n the diversion of that
aerial* If, in the view of the Secretary of Defense based on all available intelligence information,
the export or transfer might be subject to a genuine terrorist threat, the Secretary shall provide to the

DSubsection a. applies 1 the export or trinsfer of more than 2 kilograms of plutonium or more than 20 kilograms of
urapium enriched W more than 20 p in the isotope 233 or the isotope 235.
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NRC or the Secretary of Energy, as appropriate, a written assessmeat of the risk and a description
of the actions the Secretary of Defense considers necessary to upgrade physical protection measures.

Unn‘iaAﬂwproposedAgrmmyaponﬁ'omEURATOM of special nuclear mtelialr;fuwedto
in Section 133 of the AEA would require United States agreement through a subsequent
mmvmmwmmpm.&mofmsmof
Dafmsem:smsngthemcponmmmnﬂmnsfuofmndnn2hlogmofphnomumor

nwrethanzolnlognmsofhxgh-enncbedmamum

Under Article 52, paragraph 2(b) of the Treaty of Rome, the EURATOM Supply Agency has

a right of option on ores, source materials and special fissile materials produced in the

teritories of Member States and an exclusive right to conclude contracts relating to

the supply of ores, source materials and special fissile materials coming from inside

the Community or from outside. -
Article 52 further authorizes the Supply Agency to refuse ores, source materials and special fissile
materials for ué&s "contrary to the conditions imposed by suppliers outside the Community on the
consignment in question.” Together, these clauses of Article 52 give EURATOM, acting through
its Supply Agency, necessary authority to enforce the retransfer provisions of the proposed agreement

for cooperation.

In practice, contracts for ores and source materials are often directly negotiated between individual

buyers and sellers. The Supply Agency nevertheless participates in all supply contracts as the pro
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Joima seller, as a means of ensuring that the sale is consistent with EURATOM:policy and to enforce
retransfer restrictions on foreign-origin source and special nuclear material.- The Supply Agency also
applﬁformuufuwmof&ewppﬁdehamrq@pdbymelppﬁeﬂewopaﬁm

agreement.

As 2 backup to the Supply Agency export procedures, Arficle 24 of the EURATOM safeguards
regulation requires a least ight working days notice 1o the Commission before export of safeguarded
“source or special fissile material outside the EU. ﬁndsmﬁde,zooémemgmdsmhﬁon,m
reports by operators to the Commission: | » A

Nuclear materials subject to particular safeguard obligations entered into by the

Community in an agreement concluded with a non-Member State . . . shall, unless

mmtdwmmuwwﬁmm
mmemmmgemmmumﬁfymmAmmmﬂwjmmmw
including all mickear materialtransferred from the United States, as well as all puciear material used

in or produced through the use of material or equipment of U.S. origin.

mrmqofkmmmmovﬂﬁumungumformﬁmmsumm
mmmmwﬁdemmwmmmﬁmﬁaofmm«.mmm
paragraph of Article 59(b) of the Treaty further provides:

" The Commission may not grant such authorization if the recipients of the supplies fail

to satisfy it that the general interests of the Community will be safeguarded or if the
terms and conditions of such contracts are contrary to the objectives of this Treaty.
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kmﬂdagaiﬂbemtedﬂmEURATOMomaﬂnomdefennspeddﬁsﬁhmaidsmodmedin
or imported into EURATOM. Oxdyﬂ:e&xpplywmdfnuy aﬁerConmsuonnpproval, export
Wmmmmmammu ‘

mcmqnhmmdomcmmwm.gaumem«mumsmjm
to the supervision of the European Parfiament. The EU Commission's administrative structure is-
oomposedofsmmenectom&Geuuﬂsovamngmmchumnﬂrdmons,budgets,
sumcemmdtmddevdopment,mdmgy TheEURATOMSuppIyAgmcymdsafegmrds
hspeamueﬁnundatbemwoftheComnumonumchngeofﬁ:eEnugmeaoma

In 1981, in response to an official question ﬁomamemberoftbeEmopeanPﬁiamem, the
Corpmisﬁon outlined as follows its policy on approval of nuclear material exports:

. . . the Commission does not grant authorizations for exports to a given country in

general, but considers each application on a casé-by-case basis, taking into account,

in particular, the intended use of the exported materials and the guarantees provided
- by the recipient country to ensure the fulfillment of its commitments.

In addition, the Commission, in authorizing exports . . . , takes also into account the
fact that the Governments of the Member States exporting nuclear material have
communicated to the International Atomic Energy Agency that they have decided to
.act in accordance with the principles contained in the Guidelines for the Export of -
Nuclear Material, Equipment or Techmology (the so-called London's (sic) Guidelines,
authorize transfer of identified nuclear material only upon formal governmental
umﬁmﬂwmmwmuvﬁmmyuwofmempphedmmdmch
eouldrwultmmymclearexploszvedewoeareexchded"

*Answer given to the E C ity Parli on 15 September 1981 by Mr. Haferkamp on behalf of
ﬂnCmmonannamemNoﬂO/Sl
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1. Nudear matenal. mecpo&molsofmemms:am of EURATOM provide
additional backup for the control ofmclearmtmalreu’msfm As noted above, when EURATOM |
institutions authonze wcport of muclear mateml, a pnmary consldermon is whether the exporting
memberstzxehasauthonzedthetnnsfumdunderwhacondmons

2. - Non-nuclear mtenalnd qmt EURATOM ;'eliesuponthe'e:qaort control
systems of its Member States to regulate retransfer of such commodities. All Member States are
parties to the NPT. In addmon, all the Member States have adopted the NSG gmdellm
(INFCIRC/254) as "2 common, fundamental set ofwles for nuclear-related exports. Export of
controlled items — those found on the so-called "trigger list” bwwseﬂneire%:pontﬁggusgfeguards
 including nuclear and other materials, equipment and facilities which if misused could contribute
to a.nuclear weapons program requires that cestain condnuons be met. These include: (1) an
agrem:embawewﬁeMEAmdtheredpiemmreqﬁrhgﬁeappﬁuﬁouomeall
fissionsble materials in its curreat and peaceful activities (full-scope - safeguards"); (2) physical
protection against unauthorized use of transferred materials and facilities; and (3) restraint in the
transfer of sensitive facilities, technology, and weapons-usabﬁ materials, i.e., exports that could

contribute to the acquisition of Pu or HEU by a state of proliferation concern.
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F. roach to ion in Li f riteri
InSedmwmdew,mwwmmhdmmmmmw.mnﬁewéd

from two overall perspectives.

®  First, with reference to approvals for which the criteria in AEA section 131.b. are relevant
(involving reprocessing or retransfers of plutonium in excess of 500 grams), this analysis
mwlwthuﬂngnmngofadvxmeappmdmﬂdrmhmmmweoﬂhemkof
prohferauonbeyondthatwhlchennsattlnpresunume

° Second, this analysis assesses the impact of the Agreement on the common defense and
: security, in light of the criterion in AEA section 123.b. that the Agreement promote, and not
constitute an unreasonable risk to, the common defense and security, and the criterion in AEA
Section 131. lmndlemvmpamedbyd)eoomm:ppwvdsmbemmcdm

- the common defense and security.

Section 131.b. of the A‘EA stipulates critesa for any subsequent arrangement allowing réprocessing
of special nuclear matesial exported by the United States or produced through the use of any nuclear
materials and equipment exported by the United States, or formansferof@lﬁng separated
plutonium in quantities greater than 500 grams to a non-nuclear weapon state. Altlbugbtheconsems
and approvals related to reprocessing are an integral part of the proposed Agreement and are thus
not, strictly speaking, subsequent arrangements under the AEA, the standards set forth in section

131.b. will be applied for purposes of this analysis.-

Subsections 131.b.(2) and 131.b.(3) draw a distinction between facilities that have reprocessed power

reactor fuel assemblies prior to March 10, 1978, and those that have not, and applies a stricter
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standard to U.S. approval of reprocessing in plants that began operation after that date. Based on*
existing plans within EURATOM, it is antiipated that some U.S.-obligatsd speai fuel wil be
Mhmmonﬁammkmwmmhlmn_mwmﬁhmum
Kingdom. Inmeuseéfspemﬁxdmmthecmphnﬁhkpo?ﬂiethnh.ﬁ;dﬁnbe'
reprocessed in the UP-3 mmm-zpmwﬁ@mmwmalm.mm
Dounreay are also in this category. This analysis therefore focuses or the stricter standards for post-
1978 plants in Section 131b.(2). '

“Even ifwmewgin_EUkATOM-waﬂdomhaplmbemopaaﬁmbefmc 1978,
&Mmo)dmb.mn.mmmmﬁmmmmmcm
intended that the Secretary of Energy would endeavor to apply the standards in Subsection (2) to all
sach reprocessing faciftes, as well. I response to that intent, this analysis will apply Subsection (2)
Mwmmwhmwmmmmmum.w

began operation.

The criteria in section 131'.b.(2)qpliqstotwotypecofwﬁviﬁes: .
L4 reprocessing; and

L retransfers to a non-nuclear weapon state of phitonium extracted from reprocessing in
quantities greater than 500 grams.
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L "Riskof proliferation”
The findimental question under section 131.b. is whether the reprocessing or fetransfer might give
rise to "a significant increase of the risk of proliferation.” Subsection (2) specifically refers to "all the
mmmmm'ap&mwmmwammémmm
engage in a broad-ranging inquiry, considering all relevant aspects of the specific situation. Among
these are the technical capabilities of the states concerned, their possible motives for seeking nuclear
wapom,ﬁninaﬁmds:wmyﬁmaﬁom,mdrdomuﬁchsﬁunbnsmekmmmmmto
nonproliferation, and the presence of international safeguards. Finally, the subsection directs that

' foremost consideration will be given to whether or not the reprocessing or retransfer

will take place under conditions that will ensure timely waming to the United States

of any diversion well in advancé of the time at which the non-nuclear-weapon state

could transform the diverted material into a nuclear explosive device.

2, Reprocessing
The COGEMA sites at La Hague and Marcoule, France, and THORP and Dounreay reprocessing
ﬁdﬁﬁahﬁnUnitedKingdom,which'areﬁstedinAnnexA,_areloated in the two nuclear weapon
Member States of EURATOM. Even in the extremely unlikely event that either government would
mwMNwmﬁﬂmbkatoMAgmmhwmmﬁ:dem
involve a "risk of proliferation”, i.e., the acquisition of a nuclear explosive device by a non-nuclear
weapon state. Diversion by a NWS is therefore not relevant to section 131.b. risk analysis. (It may
be noted that both governments now have separate, unsafeguarded fuel cycle facilities to support their
military applications of nuclear energy, and neither would have any technical reasons to illegally divert
"phutonium subject to the Agroement for its own use).
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That all reprocessing of U.S.-obligated material will occur in nuclear weapon states does not,
however, ootixpletﬂyelinﬁnateallrisk of pioliferation. meomuofmd'ea}mwsm.g
mm«m.smofmmndmmmmpluofsmrom Moreoverthemembersof
EURATOMmmdtousephnomummaedbyrqmeeumngmceuﬂtheUmedegdmn
mMOXmﬁxdfotpowummmdurmponMenterswuofEURATOM Use
aus.mmmmmmmmasimuouwmmmwu
-.ummmmﬁemmmmmmmmofmmd:gmmmm@
faciftes, a5 provided for in the Agreement, In the EURATOM context, consent to feprocessing in
mdwwubonmasomﬂdrﬁiseapmﬁfuaﬁmﬁskinnqn-mdwwuponm. This concern

is discussed more fully below.

3. Plutonium Retransfers
UﬂatheEURATOMTw'ay,EQRATOMmditqunberSutgmluuted‘uasinglemﬁtyfor
purposes ofm-nclear trade. Thus, movement of plutonium recovered from reprocessing within the
jmisdietionofEURATOMwouldmtbeareﬂmsfermbjeamUnitedSutesma:;dapprovd
under AEA sections 123.1. and 127(4). The proposed Agreement does not authorize the retransfer
of U.S.-obligated phutonium to states outside EURATOM. Any such retransfer would be authorized
underambsequémannngandninaéoordmwewithAEAsemion_Bl. The Agreed Minute to the
proposed Agreement does reaffirm existing armangements concerning reprocessing of spent fuel from

Japan, and the return of plutonium to that country.

.
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In 1988, the United States and the Commission of the European Communities exchanged diplomatic
notes concemi’ng the retransfer to Japan, under.the curreat ,U..AS.-EURATbM..A'greun'em for
Cooperation, of irradiated nuclear material transferred from Japan to EURATOM for reprocessing.
In its note, thé United States gave advance conseat 1o the retransfer to Japan of iradiated muclear
material, inchuding the plutonium recovered in the repmcamg of irradiated material received by
EURATOM from Japan. The advance consent provided by the United States was to remain in effect

*until terminated or suspended in whole or in part by a written notice to that effect by either party.”

mwmwﬂnwmﬁrm lm«mofmmmranainineﬁ'ectas
long as the (new) Agreement remains in force and confirms that the advance consent by the United
Smashﬂapply,mm-aﬁa,mdnmmhpmofrwovuedphnoﬁumcomaimdmmixedoxide
fuel. mAgreedhﬁmﬁedsoprwidsforthemspmdonofﬁnadepmvidedmdw
1988'emhangeofnota,_bm'onlyifan-evunofd:esameotgrutadegeeofsuioumasthose
referedwhpnagaphS[ofdegedMnne]dmwﬁchdirecﬂmedmumermnsf«
or the activities involving the retransferred plutonium in Japan.*

The 1988 exchange of notes provides that the United States may suspend its consent without stating
a reason. Altboughmrergstﬁcﬁveonitsfme,ihenewwspmsionpmvisiondmnotforall
practical purposes limit the conditions under which the United States may suspend its consent. Itis
unlikely that the United States comemplat.ed in 1988 that it would suspend its consent to the
retransfer of phutonium from EURATOM to Japan because of an event less serious than those listed

in paragraph 8 which threatened the retransfer or the use of the retransferred plutonium in Japan.
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Wlﬂed:eUninedSmswillfdrego under the new formulation, the freedom to suspend its consent
fornrelevantoren.pnc:wsreasons orfornoreusonata!l therenslﬂ:elytobenopractml
d:ﬁ‘erenoemtheapphcmonofUS wspensonnglusunderthenewﬁ;mnﬂauon Aceordmgly,the
limitationinpuagmphSoftheAgreedMimte’w!ﬂnotbe:mm‘lcdtoﬂle’conunqndefensemd
security nor will it resul i a significant increase in the risk of proliferation beyond that which exists
under the relevant provision of the xmmofm. mmm,mmu.s.-Jm
Agree':mn,theUnite'dSmhas.ﬂ\eopp-ornmit'ytoprevmtstwhslﬁpmeﬁtsifitisnot'satisﬁedwith
meumsponmonphnmbdiemhrwmsfuwmddsgmﬁmrMymausememkofpmhfuauon

beyond that which cxlsts under the relevant provmon of the 1988 exchange of notes.

Ummmppnmmwmﬁmofﬂnumdmdomﬁémmrmm
vaﬂpAgpm'mquhomXﬁﬂdmmﬂm;mthdﬁum
or Germany, in faciliies sted in Annex A to the Agreement. The fabricated fuel elements may then
beus'edinmctor'sintheUnitedKingdom.aneeindthenon-mdurwup;mMemberStatsof
EURATOM. This section of the analysis assesses the proliferation risks rised by such fabrication

of MOX fuel and its use in LWRs in the non-nuclear weapon Member States.

L Timely waming
s The meaning of “timely warning.” AEA Section 131.b.(2) refers to "the
time at which the non-nuclear-weapon sutecwldu-msformthediv&tednmerinlintoamdw

explosive device.” nﬁspaiodmayvaryﬁ'om'éaseto case. The law is silent as to what information
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mﬂﬁdmslmhbeukmhnommhgmsidahgmid&anﬁningwbetherthe "timely warning"
standard is met. A broad range of technical, political, and other factors, inchuding safeguards and
physical protection, are relevant in anticipating or detecting diversion, may be considered in making

such an assessment.

There aré a number of direct indicators of possible diversion that are relevant to whether there would
beﬁmelywaminghﬂxeeaseofmnsofﬂwtypeadd:wedﬁysecﬁon 131.b.(2). These indicators

include:

b. - Safeguards. Ifa non-nuclear weapon Member State of EURATOM inteaded
to divert plutonium, it would have to evade detection by both EURATOM and IAEA safeguards
systems. The IAEA safeguards timeliness standards call for detecting diversion of fresh MOX fuel

or fuel containing HEU or plutonium, within one month from the time of diversion.*

At the operational level, EURATOM has placed no undue restrictions or demands upon the IAEA
in the conclusion of faciliy attachments or in the implementation of safeguards and, as noted, the
safeguards cooperation of the two organizations has reached an advnnced state. Consequently, a
significant adverse shift in compliance by the operator of a reprocessing, conversion, or fuel
fabrication plant, or storage facility with the IAEA's safeguards requirements, such as interference
with surveillance equipment or in its accounting for nuclear material woul;l come to the attention of

both the IAEA and EURATOM. If the situation was not resolved promptly, it would provide a

BIAEA Safeguards Glossary (1987), para. 123, "Timeliness goal.”
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si@iﬁm' I- . .of' .Il ) o agel at . withthe I’ﬁ o i . ofﬂn“
State in which the facility concered was located. ' R

“c  Visibility of A Nuclear Weaposs Program. In the 19705, South Africa, not
mmammmm-mymmm In the 19808, Iraq, aithough an
NPT party, m.wwmwunemgw Natherofﬂwoem
however mmﬁemmuﬂnm—nﬂwmwmdmm
Ndh«mnﬁiymmy,udbmhﬂmﬁemdhq-mhmﬂymww
thei muciear weapons efforts. Neither was involved in s transparency-blling régional network of
economic and mudlear cooperation and arms coutrol meesures smong couatries Srmily dedicated to.
nonprolifraton. A'EURATOM noo-ssclear wespon Member State would have o vade sl such

WER&W&M.MWWM

NWEWTOMMM&WWMMMMW
mmmumemﬁmmmaw
resources and their organization to meet specific weapons design, development, and manufacturing

Aphmﬁumbandmwlwa:ﬂoﬂwdeﬁg;ﬁbﬁuﬁo&aﬂteﬁnge&oﬁmﬂhvdvuﬁiviﬁa
that are highly complex and susceptible to detection. Classified technologies necessary for the
purpose of producing both a first operational nuclear explosive device and a modest nuciear weapons
stockpile would require scquisition of unique equipment and production-facilites (e.g., gas krytron
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mbu;wﬁhmofﬂakhxﬂy'M'mmiMfoch-
testing). Mmmoﬁmlﬂwﬁw fmy,hmwnpaceﬁ:lusa,wuﬂdaﬂm‘hvembe
elnmxed:bmadordevelopedﬂm@dedwatedeﬂ'om. Indlelﬂonthnawhproauummvuy
WMWQWWMWWWMMMMM
warcing, Tn addifion, reassignmeats of cientits a1 engincers to weapons-related actvitcs, or the
mmdmmmMWMMawmm
ludbegmorwubéngomud. | '

.d.  Political Indicators. A decision by a non-riuclear weapon Member State of
Exmnoummwmﬁequwmwwwﬁémwm
of safeguarded material, would require major reversals of policy and would be preceded by far-
reaching changes in the security situation, international relations and/or domestic politics of the State

concerned.

E@dmmm«mhmawqdmmmwmmmm
Mmhmﬁdwﬁéuﬂumwﬁwmmmmwwmm
relevant factors in considering the timely waring standard. Open democratic governments and
mﬂMpmﬂnEmomemonmwednwﬂiﬁtyofﬂwmdmmmdmmy

ﬂmmdbewymmnenndmpponamdmwaponmm :

Similarly, an open form of govemment reduces the likelihood of arbitrary decisions and a diversion
of resources to a nuclear weapon program. Any decision to seek to acquire nuclear weapons would
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siost certaily be preoeded by & public peroeption of » gruwing external threat, and a lesseing of
m-mm«mmm Mww«ﬂmﬂﬂyhm
mwmmmmmuymmammemmw
mmumm&efruyqfnm

Mofmwmwwmmymmmmm.of.
mwhﬁmpoﬁqmmw;mmmwmm
which could lesd to & decision by a stabe to seck to scquire suclear weipons. In accordence with the
.Agedm:ﬂwmnhomwwdmeohww
mﬁeﬂ&MMwwmﬁnmﬁﬂnUS consent to
Mnkﬁdatot‘hm

& Transparcacy Rale of European Union Institutions. The history of the
European Union has reBected constaat progress in regional economic and poliicaliategration. EU
institaions directly interact with the people aad iadustries of Western Europe. This growing
interdependence will make it increasingly difficult for any single non-nuclear weapon Member State
amm'&.mdmwmwmwmmm.m'mw»

program.

As of January 1995, the European Union was comprised of 15 Member States. It began with the
CoalmdSteelCdnmm‘iy‘(’l‘rwyofPtﬁs, 1951), followed by the Economic Community and the

Atomic Energy Community (Treaties of Rome, 1957). These three Treaties, together with the
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instruments amending and supplementing them — the Single European Act and the Maastricht Treaty |
fmumwmmmwsoﬁmaﬁmmm&m'm’
the Single European Act (1986), the Conmunity undertook to abolish internal borders, and to’
f;omnﬁzepoliﬁcdooopaaﬁonamongtbennnbergom Thel”ZMnmoht'i'tutyon
European Union combined a Community moving towards economic and monetary union with
memmm—smny,mmw:-m
"of;hemguidurqueﬁmanaprmmf'uﬁm‘w of a common foreign and
m@ywﬁeymmmemu&mofam&feﬁepoucy.

neEUh‘mgdmem:ldmﬁanyw’mamh
Council, consisting of heads of State or government; a Council of Ministers represeating member
ﬁﬂmdmmm:%ﬁmwwmu'mofm
Treaties and has the power to initiate and implement legislation; & Court of Justice which ensures that
cmmuwumm-mofmmmewwof
the Community. The Maastricht Treaty recently created an EU Ombudsman, to receive and
investigate complaints and “whistle-blowing” from inhabitants of the EU, and report to the
“Parfiament.

The Cbmn:issionofiheEuropennUnionistln_EUsopqaﬁngam It is composed of fifteen
Commissioners, representing each of the Member States, and is subject to the supervision of the
European Partiament, primarily through approval of the Commission's budget, questions directed to
the Commission by individual members, and parliamentary investigations. {Parliamentary questions
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haveoﬁmoomrmdwdwpmhfuwonmdwdurowpqmnpdlaaofthe&m)
Puhametumunbenmelectedbypopuluvotemthurrupecuvemm

In summary, theBUhasaeﬂedmwunnglymtedWestemEmope,mwhchﬂnm
mhavebumonofthqrpowatomdtbemmmmmoﬂumm
mvmesofdnruumuﬂeorpomons. Thedevdopmeltofﬂ)eEUhsdlomamwy
irusive regulatory role for the EU bureanicracy in pursuing common economic sad environmenta
policies. The integration of Europe under the EU, Mhmmmdw
mwmmamhym:wmmdwmmmmmwmm
wouldnotbedetectedmamndyﬁshonbyoﬂlerEUMm:berSuta.

f TrmparencanleofhtmadonlCoopenuonmthmandwith
EURATOM. Ofmmmmmmdumtbﬁhdﬂmdofmdymudn
uampamof&eMﬂmdarmoﬁheMvMMenﬁuS&sofEURATOMmd
.memmuoppanmiﬁestﬁsmnspumypmvidumdaeawmrdnndwiviﬁam

EURATOM and its Member States have well-developed intémal and external muclear trade. They
aiso conduct a rumber of it research aciviies among its Member States and with others,inchuding
the United States. This multinational cooperation will likely increase as EURATOM and its Member
States continue to expand their internal and external nuclear trade. The mulinational muclear research

and development agreements and joint programs in which EURATOM and its Member States
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pamapateprovldea‘wmdow'mﬂmmdwmmgwmym&mtodvmd
reactors, and fuel cycle technologes. Anyaguﬁamamgeofmempohcyofopen
'W(ﬁrmwmwawm«m)mummmm
mdimofmmmﬁoqbynmn-mdwwmmsmw,mww

EURATOMWrdmdwmurchdrmﬁomamsuunﬁcpodomem
‘c.xpunsc. Dmmﬁn&ngdmofﬁuemmmwhdlmww
NWMMW&MWMMWPM“W
wmw«mamm«mmwmmmw

'MMWMﬁmmmmmmmmm)mmm
(topul)speaﬂcmams. 'lhemqotpmofﬂ)ehmemkpmyamumplmedu “shared
eosur.uon, m mhmmlmﬁmmwmdmbywbﬁcndptmmmm
MWMWWMMMMSO%WW&&:
EU. mmmofMMmee-mm-,m«n&bhumsm
research establishment, the Joint Rescarch Ceatre (JRC), which operates laboratories in Ispra, Italy,
Karisrube, Germianry, Geel, Belgium and Petten, Netherlands, and in the Joint European Torus (ET),
ammmﬁcﬁqmomuxinmchuéum.mmv Results of projects
finanoed undes EURATOM cost-shared and direct action programs are avalable to all Member States

under the provisions of the EURATOM Treaty.
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mpuﬂumuwmm‘foMpmmmmmszmm
Pprograms. wmmﬁmmmammummum
nmmmwmwa(wmmwmsmmrm
Comme(mm,udnopamomlend.byldmyudmmo?m
.mmvuandmmachedtoﬂwﬂmATOMmamhmm

'Emrommwmwwm&pmwofmwm
counmesoutsldetheEU Itmmﬂymmum&nuonadtopmas
enmnmemlnm;rmchanddevdopmﬂnenergy andconﬂ'olledthermmdurﬁmon
research. mlmmmmmu.s.w«mm)wmmm
agreements — one for exchange of information on management of radioactive wastes; and the other
on safeguards research and development. DOEndEJRATOMWley
on cooperation in nuclear safety research.

g  Dual Role of Arms Control Measures. European regional agreements and
organizations, notsbly the Open Skies Treaty, the Conventional Forces in Europe (CFE) Treaty, and
uwmwmmm&m(oscmm_mﬁu‘mm
indicators of poteatial diversion. Implementation of the extensive transparency and veification
provisions in these Open Skies and CFE arms control agreements would contribute to the fikelihood
that a clandestine nuciear weapons program would be discovered at an early stage. The fundamental
changes in European security that would be sufficient to.provoke 8 EURATOM non-nuclear weapon
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Member State to seek to acquire nuclear weapons. would almost certainly be reflected in the

.mnwsmrmm.mmﬁmdwmwsw;m
over the terrtories of other Treaty members. -That rogime s not tied to the veriScaton of xay
particular arms control commitments. Under Article IV-of the Treaty, the observation fights may
use 8 variety,of seasors inchuding optical cameras, video camers, nft red Kne-ecaceing dovices,
' and sideways-dookiog synthetic sperture radar. Tho eleven EURATOM Momber Statos that are siso
mofmrdmém-tpﬁoms&qm@ Ummrwymnmm
acoept annual quotas of cbservation fights ranging from 2 for Portagal o 12 each for . France,
Germany and Ttaly. '

mwmtwmmmwahﬁmwm
mmmwuaw.ammmmsmawmm.
wwemmmumwaﬁmmmmuam;
edmnum&nxumubemmmwuhmmﬁmhumm
for challenge inspection. '

The Organization of Security and Cooperation in Europé (OSCE), to which fifty-three European
wmmmmwmuwmmm.
For example, the OSCE has established a politically-binding procedure for on-site inspections to
verify confidence and security building measures (CSBMs).- Those procedures require each
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participant to scocpt three inspections per year froms other partcipating goverments. The iispestioas’
m&mmofmmwwm&EWmuu;‘wm4
Germany, Greeos, Italy, Luxembourg, the Netheriands, Portugal, and Spain. nisdiﬁam'mw
mmmmmmem_hiammmbMu;rm
mdmedemmwnW-mdw,mﬁ&mﬁoml

mmmwmm«mdym afegurd:,polxtlalmdtwon,mdthc
mwmﬁmﬂlm mcleurcoopetmon.andmeonrolm

should nhobecmd«dmmﬂwmﬂwohfummbmndbyﬂnw In
Mmmmmmmmhammmmw
State to ummmmimmmammummw

Life .

- . Motives for Proliferation. In its 1977 report "Nuclear Proliferation and
Safeguards,** the Congressional Office of Technology Assessment (OTA) identified four potential
moﬁm&rueﬁgtowqmwm:v&rwmudwe;mofum
for domestic political reasons, and to protect economic interests. Bmdonﬂmﬁnofmoﬁmm

» ThsOTArepmwu:daredﬁrthemmthemlJlb mlymo[lhelmwbr
Coopersticn with Jepen. .
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_EURATOMm—mde-rwaponMemb«Smwzﬂhaveawmdegmtowme:mdw

weaponseupabihtyfortheﬁxueeableﬁmue

Historically, the primary inceative 10 acquire muclear weapons has;bwntodet'.e_rhode’mik'ury
-M.Mmumm-aqu.mofnwm.Mm
:vodbangdewqdbymwwﬁﬂmmonﬂmym Tndmomllynew:lSwedm,
-mmmm.mmmmwﬂmmmlmmﬂ
beameapnnywdwNPT

thihemdofﬂnCoHWu,dwhuhlpofﬂ\eSqumanddndmmegmoﬂheme
MmMmﬂmemmmﬂmmewmm
m;wmmmmmwmmmmmnmms“
'are also members of the NATO alliance and are therefore under the miclear umbrella of the United
States, the United Kingdom and France, The four neutral Member States of EURATOM - Austria,
Finland, Ireland and Sweden — face 1o external security threat. None of these neutral states is ikely

10 see a need for nuclear weapons as a last resort for its defense.

In some situations, the soquisition of muclear weapons could be justified as a way to bolster 2
W-WWMMMoMWmMMW
support. Since the conclusion of the NPT in 1968, howm,maummmmminstm
proliferation of muclear weapons has become widely established, especially in the West, undercutting
thepmﬁgeﬂmm.equisiﬁéhofmuweapomwasmougmobﬁnginunl9so§mde‘my1960s.
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‘There is also fittle evidenos of a need for increased prestige: within EURATOM. The European Union
i aready one ofthe s prestigious and powerful intermational entitis in the workd, 2 its mesinber
mmmummofmrouamngﬁ.wmm

mMamaMmmm.mwmw&m
to protectthese interests. None of the EURATOM non-nuclear wespon Member States, bowever,
WWMMMmMmuWhamMMMmM
for it to acquire nuclear weapons. On the contrary, trade relations would be seriously disrupted by
mmm.mmmmwmszmmmm
m&ﬂmemcgﬁenﬁlyhdmahukdowof&ewwoﬁummm
in Europe. MmmmmmmmMmumm.

EURATOMWWMM_SMmse&wWWW

Thaei&thaeforgmmspntocondudeﬂmﬂuemmyhomﬁv&formyEURATOMm
nuclear weapon Member State to initiate a nuclear weapons program. In fisct, it appears that there
mmmmmmmmmmmmswsm'

o Cere e ,.ldla

b. - Commitment to Nonproliferation. All EURATOM non-nuclear weapon
Member States have strong nonproliferation bolicies and have foresworn the acquisition of nuclear

weapons. or other nuclear explosive devices through their adherence to the NPT. The Federal

66



226

Republic of Germany, in particular, mlydedudwhmnmmmﬁnumldno&‘
mwmmmmuwmuummumam
reunification. mmum«:mmmwbwc«m
1984 and 1990 pokicy statements on nogproliferation. Mmmammum
mnﬂu‘mﬂmulypnwwamm&emmm&doﬂhnw
thGroup'sl”l m«mmuﬂmmnamam
mp&qofuammmmmmmummmm
is now firmy established. '

When all the relevant facts and circumstances are taken into account, it is highly probable that the
United States would receive tirhely wirning of any diversion of phutonium subject to the Agrecment
hammﬂenwapm.msmeofmm Factors leading to this coaclusion include

a . Safeguards. Both EURATOM and IAEA safeguards will be applied to all
such plutonium in every EURATOM non-muclear wespon Member State. Those safoguards are
applied in ways that are designed to detect diversion of nuclear material before it could be used ina

b.  Transparency. Any EURATOM non-nuciear weapon Member State tempted
to divert such plutonium to nuclear weapons would face substantial difficulties keeping such action
secret. mmmmofunﬁmmms:nsmaﬁe&wMe
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Wuamammmmmmmwﬁmw
mmmmmuuwmmmmmm
mmmmmmmawmmw
inchuding the Open Skies Trety. _ _ _

S mhwmmmmmmomm
Mmmmmmmmmmm A public
weakening of such support would Ekely precedé any decision 0 seck to oquire uclear wespoas.

'@, Changes in the Earopess Securkty Situation. A decision by any
mmmmmsmnmmuw‘wmwma
not take place in & politioal or strstegic vacuuin. it would be precipitated by a radical alteration of
mmmaum&@‘é@ﬁumwm«m
poicies. m.mmmmum-ummmm
mammmmwwmmdwmmm
Mmmﬁunnmmwmm
wmmmmmmwmmmmmm

MeuterSweaofBURATOM.

mm,mammﬁmmummmm-mmof
mM&mﬁmdMaﬁ&m&eWﬂhMoﬁkﬁmawﬁd
2 fon-nuclear weapon Member State of EURATOM could transform it into 8 nuclear explosive
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. Profiferation Rish

~U.S. consent to reprocessing and US. re-ﬁnn'aﬁon_ofitsconsentforthe subsequent retransfer of

plutonium to Japan in the Agreement would not increase the risk of proliferation. Factors taken into

acoountin reaching this conclusion, called for in section 131.b.(2) of the AEA, include the following:

(OR
@ -

3)

The Likelibood of Timely Warning of an Attempted Diversion.

The Strong Nonproliferation and Physical Protection Policies and Credeatials
of EURATOM and its Member States. The political, commercial and economic
interests of the mdeual EURATOM Member States would be undercut by any
effort to acquire nuclear weapons, so strong nonptplifu:ﬁon policies are in the self-

interest of these States.

. The Lack of Any Credible Motivation for any EURATOM Non-Nuclear

Weapon Member State to Engage in 2 Nudear Weapons Program. The security

- situation of every such State is stable. None faces a security threat that would justify

the acquisition of nuclear weapons and none has international ambitions that might be
advanced by such weapons. All but four of the EURATOM Member States are also
members of NATO, and are covered by the nuclear umbrella of the three nuclear
weapon Member States of that alliance. The remaining four EURATOM Member

States are neutral states whose security is generally recognized to be closely tied to

" that of NATO. ' If any EURATOM non-nuclear weapon Member State sought to

acquire nuclear weapons, severe tensions with the United States and other

EURATOM Member States would result and thus weaken that State's security
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situation.

Granting the advance long:term consents and approvals i the Agrocement will ot therefor, result
in 8 significant increase of the risk of pro&ferstion beyoud tha which Bow exist.

-m.m'mﬁﬁbﬁewa&h'M@ the conseots and spprovals
mmmm.wwuu.s.mm.:hmm,nm-
subsequent arfangement subject to Section 131 ammmwo&mmw
mathemwﬂ.'mbeimwﬂ:cmdﬁlemd“y.' To approve and
ammmm‘dmg@mhmmm,mmgm

pa&umwm'mwnmmnm:&mﬂwmdﬁueud

Many of the factors already discussed in relation to AEA section 131b, would siso lend strong
support to the conclusion that, taken as a whole, ﬂ\ew“ﬂdmd notbemml
orwumuwﬁ*tommmmm. These factors include the
application of EURATOM safeguards in ail faciities covered by the Agreement in all Member States,
the lack of evident motivation for any non-nuclear weapon Member State of EURATOM to acquire

nuclear weapons, the application of TAEA safeguards in all nuclear facilities located in every non-
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'mdarweqaoanteSmeofBURATOMtheﬁtmwoanobwohﬂElmAmM
'Memmmaemmmumummwmm
theUmdSm

All EURATOM Member States are Bartics to'the Tresty o the Non-Prokieration of Nuclesr
m'ﬁs@mp&nammms,mmmiammmﬂ
of ‘whom have demonstrated securiy interests smila to those of the United States n the past

n fight of these considerations, it can be assumed that each of the Member States of EURATOM will
remain stable, secure and closely tied o the United States during the lfe of the Agreement and for
the forescesbie fiture thereafter. Under tiat sswumption, the most probable danger to the common
defionse and security would arise as & result of retransfirs, Bcit or illcit, between EURATOM and its
Member States and coustres of profifecation concom outside ther jurisdictions.

tz'ummwmmuMwm&UMmmmm
under the Agreemeant, and to examsine whether those activities couid be expected to unreasonsbly
jeopnﬁnu.s.wuokmmmnuaqpﬁaﬁmofpayﬁw,mwus.m
mmmmu.s.mmdmwﬁmudwm
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MSthWMWW&MW&USM.
memlmdequpmem.

Q)

@

-

N

' Paragraph 1 permits the use within the jurisdiction of EURATOM of muiclesr material

mﬁmmﬂgwymammmm

. such as enrichment of uranium up to 20% U-235, umaww

m«mmmm«mm«mmmmu
A&magmwm«m m“m
incident of the use of nuclear material in a reactor, ndpol-nﬁmonm
will involve only small quantities of material. None of those uses of nuclear matecial
mmeammwnmw concerns for the security of the United

‘States.

Paragraph. 1. also permits retransfer, from EURATOM or its Member States to
mwwummdmwmmm
material, mmmﬂﬂmhmmm&

’ ptodlmonofHEU Mnﬂwmmw&eWnuydm

ummmdﬁmwﬂwwmuﬁxwadﬁpod
not involving reprocessing. omn@umwaﬁeammwmqbe
retransferred to oountnesdeslylmdbyﬂ!eUmted States for other -activities,
including reprocessing, conversion, and fuel mwson The United States will
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: wmmmmmmmfm‘mam

and the security of the United States.

P‘ .|2. .o oﬂ'.l liferats _ . ithi

. msamwmuus.mmumofmém 18

July Wﬁﬂrﬁhhﬁaumumww:ﬂmhm.
The exchange of notes grants U.S. consent to the reprocessing in EURATOM of
quhm«w«muﬂghmmﬁd

its return to.Japan. The implications of these consents have been extensively

. discussed above, in conjunction with section 131.b., where it was concluded that they

Paragraph 3 permits the storage within EURATOM Member States of U.S.-obligated
plutonium, U-233 and high enriched. uranium in facilities which are identified and
which are "at all times subject, as a minimum," to stated physical protection standards.
The right is provided for the United States to call for corrective measures to be taken
Khhanbdmﬂmﬂwdesmnmbdngmﬁminedumyoﬂhe
facilities listed by EURATOM. Thus, such storage will not raise concerns for the

security of the United States.
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Under the Agreement, the United States will retain:a high level of coatrol over activiiies involving
nuqarmaﬁeamhn_womemmﬁfmﬁohmmmof
plmoﬁmtﬁemewﬁmofﬁgl:aﬁd;edeaMMt;dﬂdwnn;is; No
Mwmkmhumﬁxmfoﬁummwmmm
uranitsm using souros material or LEU subject to the Agreement. The United States would therefore

Retransfer of uraium for production of HEU, or r;ums&r.ofe'ﬂnrHEU or phstonium (iacluding
W_wmmmm)mwmmdaw
arrangement by the United States. UndeisectiomB.z.aﬁst.ofﬁnAgmedMnnc,EURAmM
is Dot permitted to engage in such retransfers except to countries listed by the United to which such
transfers may be made. In preparing its ists, the United States may consider the potential proliferation
and security implications of the transfer. memumswm,mmwu

_EURATOM, delete countries from its lists.

In regand to the retransfor of plutonium, the special case of Japan should be mentioned. Japan
curreatly sends its speat reactor fuel to France and the United Kingdom for reprocessing and takes
the separated phtonium back for use in its reactors. The United States gave advance consent to the
reprocessing within EURATOM of U.S.-obligated spent fiel and the return of resulting phutonium
in its 1988 Nuclear Cooperation Agreement with Japan. nmgi;mudmgeofnomonmlyla,
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1988, the United States gave EURATOM advanoe consent to retransfer back to Japan plutoniim
resulting frot the reprocessing of U.S.-cbligated speat fuel in EURATOM Member States.

mwwmﬁdﬁ&tﬂmlm'mofmuwmhe&auma;mem'
Agroemeat remaing in focce. This U.S. conseat 10 the retransfer of separated phutonium back to
;Jaﬁnnmybemwdodyﬁxvm’o(dnmwwmofuhum'smu
justify suspending reprocessing of U.S ~obligated fxel in EURATOM iiself. The nonproliferation
risks associated with these phtosium retransfers 1o Japen were analyzed-under section 131 in 1988.
mmmmmhm&wmuﬁmmmﬁmmmw
the United States to make the required determinations under that section. ‘

Undaﬁnmmm.mmwaﬁudusacbﬁmdmﬁd,mmmﬁm
mmMMMU-njamehWMm
EURATOM Mersber Stats, is not rrevocable. As noted earlir, U.S. conseat to all such activites
may be suspendéd o the basis of objective evidenoe that contimsation of any such activity in any
ﬁmmmmﬂammwus@maaﬁmmhmmﬂf
nuclear proliferation. Exampies of such eveats, ideatified in the Agreed Minute, include even the
disturbances or threats of war directly threatening the safeguarding or physical security of the
activities permitted in the designated plants.

75



235

mm&rwwﬂnmmﬁmmwwmdmmmmd
MMdmmmﬁMnﬂnWMhns-ﬂanmm
3omempmwmuum7us.mwﬁxcmummm
lmswwmmmwmmmmﬁmmM
muﬂdwhmﬁdmﬁdﬂmh&wm-wfum&ew
Minmewﬂnwmmmmmumhw«&nnmdmy
hmmmm&mmwm«mdwﬁﬁmw
muMMwwuwwMMmMofﬂmum
orHEU, mmmmwmmwuwwmmm

Cutﬁnmﬂy,nsomeﬁmehtheﬁm;re,bmmsofﬂ;ewum Possible
mmmmwm Poland, and Slovalda. Less likely candidates are
Buigaria and Romanis. mmmmnmmmwmwm
thepuoeﬁﬂmofmdaruugywnhaﬂthaem«unthepmwofeoqﬂemgmm«m!
mﬂmonpmcedmafornwhw(nﬁeuofsulpmudkmu).

kaeyhndwbemmﬁonﬁ&asaposﬁblemdidﬂeforﬁmopmudmmdﬂmsﬁp. The
lhmdSmadosnothavemwforpwﬁdmnkuwopamonmfomewnhkaeyu

the present time. How,amsmmedouluu? 198[ and at that time the
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Ummmwwmammmmauw
andg:maepmvmofthea:pmdw ‘ -

IfmyofﬂwmmwhchmhvewmwbmnemofEURATOM.m
mmmuwmmmwwmumm
agreement for cooperation. lﬂmomoﬂofﬂmes m*wﬁrbm
ndmgmyofEIJRAMAmdewofﬂuUS-EURAmMMMMﬁ,m
the rights and obligations with respect to nuclear supply arising out of 2 muclear cooperation
agreement between the United States and any third states that accedes to the Community after
mmm«mwuuwumauwm
accession by that state to the Community.
Amwnhwhd:we&dmhwmmwﬁotwwﬁabumﬂy
be covered by the U.S.- mmmwupmmmmmmmm Any new
mmmuofzmmmmmamumwmumumm in
the U.S.~EURATOM agreemeat, This woukd be consistent with the Président’s non-prokiferatin
policy statement of September 27, lm,mﬁmmmmwam
*in civil udlear programs in Wester Europe and Japan.” In context, “Western Eirrope” is as much
 political as a geographic term. There can be absolutely 5o doubt that for countries of the former
Enancmhe&gﬁbformmwpmﬂnEmwlmmywmmdmw
mmmWWwWM’Mdmm
hwﬁuﬂtr,dwywiﬂhawhadtodanmu@e_ﬂmﬁmwmﬁnﬂltodmmﬁnptmmd
ideals and market economies. These transformations are already under way. Whenua.;nuym

completed, the countries in question will indeed have become a part of "Western Europe® in the

77



237

crucial political sense of the term. - As for other prospéctive member states, there can be no doubt that’
they too will need to satisfy these same standards. - o '
In-any eveat, it is unlikely that any of the states whicki are likely. candidates for accession to
EURATOM in the foresecable future vill be in a position to participate in the arrangements relating
to.repromm'ngindﬁna‘:ﬁoni.nﬁ)mmdeom Fmﬂ;eyaon&pommyu.s..oplw
mwlearmatmalorewaptm Second, they have no plans to engage in reprocessing or alteration
hfmﬁ;mW."lﬁiqumhyeﬂwmmmmMaMox
fabrication faciliies. We}eﬂaeyevutoengage'.inwchwﬁﬁﬁgand‘mm”ﬁviﬁsmto
Mwu;s.wwmdwmwmqwmmaoémmmmwm
conditions ofthe U.S -EURATOM agroement for coopération. In other words they would have to
Mm&mMMW&MM&MianMdU.S.-
obigated nuciéar materials as states now members of the Community. These are the requirements
fortheﬁppﬁenﬁmofEURATOMdeAEAufégudsmdﬂnphyﬁqlprmeaionmwmsa
forth in the U.S.-EURATOM agreement. _-'l'heywouldals'ohvetoAprwidétlvzeUnited States with

dwmmﬁxmmmsm&ummmpfﬂnmty

The likely candidates for membership in EURATOM aiready possess excellent nonproliferation
credentials.. They are parties to the NPT and accept IAEA safeguards on all their nuclear activities.
They uemembusof;ﬂwNudurSuppﬁusGmupmdﬁmeggaCo;mineemdadhaewﬂw
Convention on the Physical Protection of Nuclear Material. Were they to become members of

EURATOM, they would have also to abide by the EURATOM Treaty and accept EURATOM
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safegugrd{on all their nuclear acnv;ues They would also have to accept EURATOM's accession

requi;eumtswﬁ&:inmdem.nstGmm.
None of the most likely candidates for membership in EURATOM would present a significant
mhmmdmwmmm&ummofmumdmamm
umkdymwmeymtommmwmmnmfonnmmofus-
obligated materials. Tmmgmuhudmﬂnfolbmmmm the nonproliferation
reqqlrmmtsofﬁ:_llmembeuhpmtheCommty, the comprehensive nonproliferation
memw@m&rm the stringent nooproliferation, safeguards
uﬂphysalpmnchonmqmmmofﬂneus EURATOMagreemun,andtheﬁctthattheUmted
Smsnhudyhummtsforwopmonmﬂxdmsma

The United Staes, of course, retains the ight to withdraw its consent under the terms and conditions
amwfnmmwnomuemwmmmm
significant increase of proliferation or jeopardize the security of the United States. »

D. - Conchusion '

Based on all these considerations and the oter detailed points covered in this analyss, it is the
mam,wmmwwwmmmm@ummmom
constitute an unreasonable risk to the common defense and security.
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V1L W i . o o

MmhMMbMMM&Mw&WUS-

EURATOMWG«WMO:&:MMMWNMB“
(* Paﬁ:mofﬂupmd”mﬂmmdwimmm
: unreasonsbie risk to, the comsmon deflense and socurity. -

®) . mwm&;mummmdmwmmum‘
to the common defense and security.

(o) hhw&“bwﬁﬁew-mlﬂb oflhAtonckergy
'M*hmdmﬂsﬂmﬂnu-ﬂmm&ﬂn
risk of proliferation.

m_mma.mwwmmammumm
implementation of the Agrecment as & whole will neither be inimical t0 the common defense and
miynumﬂthuﬁw&thctﬁdmmhund&emyofm
jointly recommend that the President suthorize exscution of the proposed Agreement. '

80



240

LIST OF FACILITIES FOR STORAGE TO WHICH THE
PROVISIONS OF ARTICLE 8.3 OF THE AGREEMENT ARE APPLICABLE

U.S8. Pacilities

I. Facilities that possess >20% enriched uranium (HEU)

{one effective kilogram or more),

plutonium except as contained

in irradiated fuel (one effective kilogram or more) and/or

uranium-233 (one effective kilogram or more):

BAME and LOCATION

Nuclear Fuel Services
P.0O. Box 337, MS123
Erwin, TN 37650

Radiochemistry
Processing Pilot Plant
Oak Ridge Nat'l Lab
P.0. Box X

Oak Ridge, TN 37830

General Atomics
P.O. Box 81608
San Diego, CA 92138

General Electric Co.
Vallecitos Nucl. Ctr
P.0. Box 460

Pleasanton, CA 94566

[XPE

Uranium downblending

Conversion

Fuel fabrication for
TRIGA research
reactors

NTR

LICENSED CAPACITY
7,000 kgs U-235
Less than 1000 kg

of HEU and more
than 100 kg of U-233

»20% enr U,
U-235.

100 kg

100 Kw



NAME AND LOCATION

Georgia Inst. of
Tech School of
Nuclear Eng.
Atlanta, GA 30332

High Flux Beam
Reactor

Brookhaven Nat‘'l Lab-
Upton, NY 11973

MA Inst. of Tech
Dept of Nuclear Eng.
138 Albany St.,
Cambridge, MA 02139

National Inst. of
Standards &
Technology

US Dept of Commerce
Washington, DC 20234

North Carolina State
Dept of Nuclear Eng.
Box 7001

Raleigh, NC 27695

Purdue University
Dept of Nuclear Eng..
W. Lafayette, IN
47907

Rhode Island Atomic
Energy Commission
South Perry Road
Narrangansett, RI
02882

Texas A&M University
Engineering .
Experiment Station,
Engineering Research
Center

College Station,

TX 77843

241

L XPE

Research Reactor

Research Reactor

Heavy Water Reactor

Test Reactor

PULSTAR

Lockheed

Pool Reactor

TRIGA Reactor

35.4 MW

5 MW

20 MW
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NAME AND LOCATION [YPE LICENSED CAPACITY

University of Florida Argonaut 100 KW
Dept of Nuclear Eng.
Gainesville, FL 32611

University of Lowell Research Reactor 1 MW
Nuclear Center GE
Lowell, MA 01854

University of Tank Reactor 10 MW
Missouri

Research Reactor

Facility

Columbia, MO 65211

University of Pool Reactor 2 MW
Vvirginia

Dept. of Nuclear Eng.

Charlottesville,

VA 22901

University of TRIGA Reactor 1 MW
Wisconsin Nuclear

Eng. Dept.

Madison, WI 53706

Washington State TRIGA Reactor 1 MW
Univ. Nuclear

Radiation Ctr.

Pullman, WA 99164 -

Worcester Polytech Pool Reactor 10 KW
Inst.

Nuclear Reactor

Facility

Worcester, MA 01609

Renssalaer Polytech General R&D PU-239 1 kg

Inst., Div. of uranium enriched
Nuclear Eng. & 20% or more 10 kg
Science : U-235

Troy, NY 12181

-3 -
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BAME AND LOCATION = TIYPE

Penn State University R&D and training
University Park,
PA 16802

Massachusetts Inst. of Reactor calibration

Technology R&D activities
Dept of Nuclear Eng.
138 Albany Street

-Cambridge, MA 02139

Seattle University "R&D and training
Dept. of Physics

Seattle, WA 90122

Stanford University
Nuclear Division
Palo Alto, CA 94305

R&D and training

Purdue University
Dept of Nuclear Eng.
W. Lafayette, IN 47907

R&D and training

Eastman Kodak R&D
Bldg. 320, Kodak Park
Rochester,

NY 14652-3615

Hot fuels Examination Hot cell
Facility (HFEF/N)

Argonne Nat'l Lab West

P. O. Box 2528

Idaho Falls, ID 83402

-4 -

LICENSED CAPACITY

Pu~239 1 kg, uranium
enriched 20% or more,
1 kg U-235,

<20% enriched
uranium,

1100 kgs U-235 (LEU)

Pu-239 1.3 kgs

350 grams U-235
(HEU),

32 kgs U-235 (LEU),
2,753 kgs Nat./Dep. U

Pu-239 1 kg, 20% or
more

enriched uranium 20
kg

Pu-239 1 kg, uranium
enriched 20% or more
1 kg

81 kgs irradiated
fuel, 11,760 kgs

Nat. U sealed, 80
grams Pu sealed, 0.4
kgs U-235 in LEU rods

1.6 kgs U-235 (HEU)

Hot cell examination
facility for reactor
fuels and
experiments with an
inventory of more
than 100 kg of
enriched uranium and
greater than 10 kg
of plutonium
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NAME AND LOCATION = IXPE LICENRSED CAPACITY

R&D Facility Research and Hot cell fuel

Pacific Northwest Lab Development examination

P.O. Box 999 facility. Inventory

Richland, WA 99352 includes < 50 kg of
plutonium and < 50
kg of HEU

R&D_Facility Research and Includes 1lab.,

Pacific Northwest Lab Development storage, scrap

P.O. Box 999 recovery R&D, and a

Richland, WA 99353 sub-critical reactor.

Inventory includes
< 5 kg of plutonium
and < 7 kg of HEU

HEU Storage Vault Dedicated Storage Facility could store
¥-12 Plant up to 30 tons of HEU
P.O. Box 2009

Oak Ridge, TN 37831

Plutonium Storage Dedicated Storage Vault with over 1900
Vault monitored locations
Plutonium Finishing : for storing

Plant, Westinghouse plutonium including
Hanford Co. oxides, metal and
P.O. Box 1970 scrap

Richland, WA 99352

Plutonium Storage Dedicated Storage Vault to store

Vault, Rocky Flats plutonium. 1000

Environmental Tech spaces each capable

Site, P.O. Box 928 of storing 4.5 kg of

Golden, CO 80402 metal or 5.1 kg of
oxides

II. Facilities for storage of plutonium, uranium 233 and high
enriched uranium in an aggregate quantity not to exceed one (1)
effective kilogram need not be specified.



The Mission of the United States of America to the European
Union presents its compliments to the European Commission and
has the honor to refer to Article 8.1.(C).(i) of the Agreement
for Cooperation in the Peaceful Uses of Nuclear Energy between
the United States of America and the Ruropean Atomic Energy
Community, signed at Brussels on November 7, 1995, and to
paragraph 2 of the Agreed Minute to that Agreement.

The Mission further has the honor to enclose a list,
pursuant to paragraph 2 of the Agreed Minute, of third
countries to which retransfers pursuant to Article 8.1.(C).(i)
may be made by the Community.

The Mission further has the honor to state that the
Government of the United States of America is currently
pursuing steps to conclude agreements for peaceful nuclear
cooperation with a number of additional third countries, and is
prepared in principle to add the following additional third
countries to its list pursuant to paragraph 2 of the Agreed
Minute upon entry into force of the relevant agreement for
cooperation: Argentina, Belarus, Brazil, Bulgaria, Romania,
and South Africa.

The Miasion of the United States of America avails itself
of this opportunity to renew to the Commission the assurances
of its highest consideration.
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Australia

Canada

Czech Republic
Hungary

‘Japan

Korea, Republic of
Norway »
Poland

Slovakia

Switzerland



