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TASK FORCE ON ECONOMIC SANCTIONS

TUESDAY, SEPTEMBER 8, 1998

UNITED STATES SENATE,
TASK FORCE ON ECONOMIC SANCTIONS,
Washington, D.C.

The task force met, pursuant to notice, at 2:11 p.m., in Room
SH-216, Hart Senate Office Building, Hon. Mitch McConnell
(chairman of the Task Force) presiding.

Present: Senators McConnell, Hutchinson, Kyl, Lugar, Mack,
Roberts, Warner, Baucus, Glenn, and Lieberman.

OPENING STATEMENT OF HON. MITCH McCONNELL,
U.S. SENATOR FROM THE COMMONWEALTH OF KENTUCKY

The CHAIRMAN. Good afternoon, everyone. We will start the hear-
ing. We are pleased to have Secretary Eizenstat here.

The rules for the Task Force will be that the chairman and Sen-
ator Baucus, who is standing in for Senator Biden, who is not here
today, will make a brief opening statement and then I would like
to ask the other members to make whatever opening statements
they may have in conjunction with the questioning. And we will do
five-minute rounds, taking people in order of their arrival to the
Task Force, which will give, hopefully, everybody an opportunity to
have his or her say in the most efficient manner.

This Task Force was formed by Senator Lott and Senator
Daschle to try to answer seven questions which I think are impor-
tant to keep in mind as the hearings and the process move forward.

First, what defines a sanction? Is restricting U.S. assistance a
sanction, or is a sanction only a ban on investment?

Second, what sanctions are in place already and what flexibility
is afforded to modify or lift these existing sanctions?

Third, how is success determined or defined?

Fourth, how should goals be defined?

Fifth, is there an effective coordination between the executive
and legislative branch when sanctions are imposed?

Sixth, is there monitoring of compliance with existing sanctions?

And, finally, should we adopt new Senate procedures for the con-
sideration of sanctions?

At the heart of today’s hearing and the broader debate is the
very first question: what is a sanction? To determine the answers
to every other question the leadership has included in our man-
date, we must begin with a common understanding of the baseline.

I have always held the view that any interruption of commercial
activity, especially a ban on investment or restrictions on exports,
imports and financial transactions, certain constitute sanctions.

(1)
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However, much of the public interest which generated this Task
Force and this review of sanctions is based on frequently quoted
statistics collected by the National Association of Manufacturers
and widely circulated by USA Engage.

They report, “between 1993 and 1996, 61 new U.S. laws were en-
acted authorizing new unilateral sanctions on 35 countries, or 42
percent of the world’s population, and 19 percent of the world’s ex-
port markets.” Now, that is a quote from the USA Engage publica-
tion. However, many, if not the majority of the sanctions identified
are conditions imposed on the availability of foreign assistance to
a recipient nation.

For example, the study cites a restriction I included in the fiscal
year 1995 foreign operations bill which linked foreign aid to Russia
with the government making progress on negotiating payment of
commercial debt, enforcing contract sanctity, and providing equi-
table treatment to foreign private investment. Aid was also with-
held if the government expropriated private assets.

I took the view then, as now, that if Moscow did not adequately
protect and promote private investment, Russia would not grow
and our aid would be wasted. This particular condition, in fact, was
largely generated by problems described by U.S. firms struggling
with an increasingly irrational commercial environment.

Nonetheless, the condition is cited by the National Association of
Manufacturers and USA Engage as a sanction apparently because
it generates an impression that the United States is an unreliable
trading partner. I guess, to paraphrase an old cliche, one man’s
economic terrorist is another man’s commercial freedom fighter.

As I have considered the boundaries of sanctions, it seems the
current debate over definitions and merits turn upon whether the
action is unilateral or multilateral and whether it has punitive con-
sequences in terms of sales or market access and permanent share.
Personally, I am extremely uncomfortable with these distinctions
as a basis for evaluation or definition of a sanction, as it could in-
vite a reconsideration of the merits of retaliatory trade actions
which have historically been punitive and unilateral, but also suc-
cessful. I think we need to refine the debate and the terms.

As has been suggested in the conversations leading up to these
hearings, I expect our witnesses to begin with their understanding
of what constitutes a sanction so that we can better frame the pa-
rameters of legislative or executive conduct which is the subject of
review and potential revision. We will not be able to reach a con-
sensus on recommendations if we can’t agree on the scope of the
problem we have been asked to consider.

While the leadership’s questions are very specific, let me suggest
our witnesses also consider three general themes which bear on the
Task Force recommendations and my conclusions. They are: the
relevance of U.S. leadership, the complexities of current inter-
national conditions, and the balance of power between branches of
Government.

The United States stands today as the only real, relevant politi-
cal, military and economic superpower, a position which rests on
the firm foundation of the unparalleled success of a free market de-
mocracy. We stand in marked contrast to the failed protectionist
cronyism which has crippled economies from Tokyo to Thailand.
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Inherent in this position of leadership is the responsibility to
serve and advance fundamental standards of conduct. Thus, the
first issue to consider is the following. In the interest of protecting
American economic opportunities, how should we balance or con-
sider our long-term interests in encouraging improvements in basic
civil liberties, human rights and non-proliferation, or defeating ter-
rorism, narcotics trafficking and crime?

Second, in today’s world is it possible, or even advisable, to
produce a bill or a policy position that, in essence, is a “one-size-
fits-all” package? Should the procedures available to Congress or
the President be identical when dealing with problems related to
political repression as they would be with dealing with a nuclear
threat? For example, are Burma and Iraq so similar we can legis-
late a standardized approach for future application?

While the prolonged review period over Burma sanctions was
frustrating for some of us, it did allow for a full discussion and rea-
sonable decision to be reached. I am not so sure this or a similar
extended process would be as effective in a case where a nation
threatened to expand or use its arsenal of weapons of mass de-
struction. If the United Nations or the Europeans balk, should the
President be required to wait three months before taking action to
impose a military-enforced trade embargo on such a pariah?

Obviously, there are circumstances of an immediate threat in
which emergency powers could justifiably be used to preempt any
uniform approach we develop. But many involved in this debate be-
lieve there should be a standardized threshold with uniform expec-
tations about timing and terms before any action is taken. If I have
learned anything in this job, it is that the frequency of unantici-
pated contingencies usually outpaces most legislative proposals at-
tempting to fit or manage all future policy options.

Finally, having agreed the world is an increasingly complex
place, I am uncertain about the wisdom of ceding any branch of the
Government new and, relatively speaking, more of a role in shap-
ing our future. The administration’s proposal, which I understand
Secretary Eizenstat will explain, reflects a balance in principle, but
if I understand it correctly, not in actual power.

While all congressional sanctions procedures would be a matter
of statute, the administration would be subject to executive order
or Presidential policy directive, which is somewhat easier to over-
turn, reverse or modify on short notice. The final question, there-
fore, is can we achieve a balance in any proposal which preserves
the prerogatives of each branch of Government and still satisfy the
important concerns raised by our business and agricultural commu-
nities.

I would hope these hearings lead to a report and legislation
which will offer a rational, yet flexible plan for the consideration
and imposition of sanctions. In discussions with my colleagues on
the Task Force, I have suggested that we attempt to bring the
same level of confidence and reasoning which governs the 301 trade
sanctions process to the broader universe of sanctions.

I believe we need to develop a matrix which makes clear what
U.S. actions can be taken in response to types of actions by foreign
governments. There is an obvious range of options, from the posi-
tive, such as opening embassies and expanding trade, to the nega-
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tive, visa reviews and limiting joint commission activities, to actual
bans on financing, trade or investment.

The 301 process succeeds because there are clear rules, with a
steady, moderated and monitored increase in the pressure applied
with each step designed to modify government or corporate con-
duct. This Task Force can succeed if we bring that level of con-
fidence to this discussion and to our results.

With that, let me turn to Senator Baucus.

STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR FROM THE
STATE OF MONTANA

Senator BAUCUS. Thank you, Mr. Chairman. I am here, as you
know, substituting for the co-chairman of the Task Force, Senator
Biden. He is unable to be here today. In fact, it is a very urgent
call. His daughter-in-law was in labor, so he is attending to his du-
ties being a good grandfather.

I have just a few brief remarks. I will ask that my full statement
be included in the record. Just several points. One is that we are
all perplexed as to what the use of sanctions should be, and this
is nothing new to the 1990’s. It was, after all, the United States
that imposed sanctions with the Stamp Act because of taxation
without representation. There was a blockade during the Civil
War. We all approved the South African sanctions.

Not too long ago, I was reading a biography of President John
Adams, who said that sanctions just don’t work, and he was giving
all the reasons why unilateral sanctions don’t work. And it is deja
vu; we actually should have had him here today. It is amazing how
similar his reasoning was in opposition to unilateral sanctions then
as it is to many today.

I read somewhere that we have sanctions affecting over two
dozen countries, about one-third of the world’s population. I am
sure that is not the case with the European Community, with
Japan or any other country. I also note that sanctions often hurt
ourselves more than they hurt the intended country or people.
They also hurt innocent people in other countries, particularly in
this interrelated world where different countries and companies
can find other ways of accomplishing their purposes.

The main point I want to make—a couple points, actually—is one
you made, Mr. Chairman, that we have to do a lot better job in fig-
uring out where sanctions fit in the whole quiver of arrows of for-
eign policy. There are lots of different actions this Government can
take with respect to another country, and I think that we should
have a much more methodical and organized and orderly examina-
tion of where sanctions fit in compared with some of the other ac-
tions that you mention. I know the administration is thinking more
along those lines, but it is my sense that we are not nearly as far
along on that as we could and should be.

And my final point is that partisan politics—we have heard it
many, many times—should stop at the water’s edge. And to go a
bit further with that point, I think it would be very useful if the
administration could sit down with members of the House and the
Senate who are particularly interested in foreign policy, Repub-
licans and Democrats, to try to structure some kind of a system,
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some kind of an approach dealing with the hierarchy of actions
that this country takes in the foreign policy arena.

I know it sounds a bit ambitious and perhaps even a bit naive,
but if we are going to be the world leader that we like to think we
are, and particularly given these times with the economic crises
worldwide and where American leadership is being sought and in
many respects not given, it is time for members of the House and
Senate, Republicans and Democrats, to step up and be a little more
statesmanlike and kind of do what is right for the country, know-
ing that there will be plenty of other opportunities for members of
the House and Senate to pursue their own individual interests
which may or may not include partisan politics. But on matters
such as this, sanctions, foreign policy, and particularly at this time
with the world economic crisis in such a state, I think it behooves
us all to work better together.

Thank you.

The CHAIRMAN. Thank you, Senator Baucus.

[The prepared statement of Senator Baucus follows:]
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Senator Max Baucus
Sanctions Task Force Hearing
Opening Statement
September 8, 1998

Thank you, Mr. Chairman. And thanks to our distinguished witnesses for joining us
today.

Mr. Chairman, in its more than 200 years of history, the United States has repeatedly
expressed its vital interests and ideals by imposing economic sanctions. Taxation without
representation through the Stamp Act and Townshend Acts prompted the American colonies
boycott’ of English goods in the 1760s. The Northern states’ blockade of the Confederacy
contributed to the preservation of the Union. And more recently, the United States joined a
multilateral effort to end apartheid in South Africa. There is no shortage of examples where the
United States has used sanctions to contribute to what it perceives as the Greater Good.

But the ground rules governing global economics have changed in recent years. The
exchange of goods and ideas worldwide has never been freer and it is now axiomatic to say that
we live in a global economy. We need look no further than the Asian economic crisis and its
effects on the Dow Jones industrial average for evidence of that.

It follows that as the rules governing economics have changed, so too should those
related to economic sanctions. Unilateral economic action is less effective than it used to be,
simply because in very few cases is it possible for one country or company to corner the market

on a good or service.

Yet despite the sea changes affecting global trade, American sanctions policy has not
changed with the times. The United States currently has sanctions in effect against roughly two
dozen countries and over a third of the world’s population.

Our witnesses will elaborate on the costs of sanctions to the United States. Some
estimate that sanctions cost the U.S. $20 billion per year in export income and 200,000 jobs.
That’s a high price to pay.

But many argue, I think rightly, that it’s not too high a price if our ideals and interests are
being extended, if sanctions are doing their job. If we are, in the words of Woodrow Wilson,
*making the world safer for democracy,” then it’s not too much to ask the U.S. to foot a good
part of the bill. :

The problem is, it is increasingly evident that our unilateral sanctions are ineffective,
even harmful. Take the recent case of sanctions against India and Pakistan. Because of
legislation passed by a previous Congress, the United States imposed sanctions on India and
Pakistan because of their nuclear tests.
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We condemned these governments’ actions in the strongest terms, and were right to do
so. But because we were hamstrung by legislation passed two years prior, neither Congress nor
the President were able to deliberate on the wisdom of imposing sanctions at that particular time.

India knew the repercussions they faced if it tested nuclear weapons, and went ahead
anyway. Pakistan, more vulnerable economically than India, also knew what it faced when it

tested its weapons.

In spite of massive economic sanctions against these countries, they deemed not testing
as more painful and costly than not. Why is that, Mr. Chairman? The answer is simple. Both
countries perceived a threat to their security as more dangerous than the effects of an economic

embargo.

Moreover, although these countries have certainly suffered from our sanctions, the
increasingly open world market has made our *boycott” less effective. The $41 million in arms
that India purchases from the U.S. can likely be supplied elsewhere.

And only expedited legislative action allowed us to bypass the sanctions against Pakistan
and come to the aid of the beleaguered American wheat farmer, who stood to lose a great deal if
the Pakistani wheat market were closed.

The end result of our sanctions policy towards India and Pakistan turned out to be a good
dose of self-indignation. And a significant threat to American farmers and manufacturers.

Although I believe sanctions should remain as weapon in the U.S. foreign policy arsenal,
I frankly question the wisdom of conducting a policy at the expense of some sectors of our
economy over others.’

Mr. Chairman, colleagues and distinguished guests, I appreciate the efforts of the Senate
leadership, the Administration, and the innovators in this field — Senators Lugar, Glenn and
Dodd, among others, — for bringing this issue the attention it deserves.

1 believe it’s important to look carefully at our sanctions policy now, and I look forward
to the continued debate.
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The CHAIRMAN. Secretary Eizenstat, go right ahead.

STATEMENT OF STUART EIZENSTAT, UNDER SECRETARY OF
STATE FOR ECONOMIC, BUSINESS AND AGRICULTURAL AF-
FAIRS, DEPARTMENT OF STATE

Mr. E1ZENSTAT. Thank you very much, Mr. Chairman. I genu-
inely welcome this opportunity to share with you our views on the
use of economic sanctions as a foreign policy tool. This Task Force
can make a genuine, lasting contribution to developing a bipartisan
consensus on an important area of our country’s foreign policy
where both the Congress and the executive branch have clear re-
sponsibilities.

I would like to extend my appreciation to Majority Leader Lott
and Minority Leader Daschle for convening the panel, and to you,
Mr. Chairman, and Senator Biden and Senator Baucus for co-
chairing this Task Force. We stand ready to work with you in the
days and weeks ahead to develop both an improved dialogue on
this issue, but also to forge an actual agreement and enhance our
effectiveness in advancing America’s national interests.

Properly designed and implemented as part of a coherent multi-
lateral strategy, sanctions, including economic sanctions, can be
and are a valuable tool for advancing American interests and de-
fending American values. As examples, without economic sanctions,
Serbia would not have come to the negotiating table to end the war
in Bosnia. Iraq would not be limited in its ability to sell oil and
acquire weapons of mass destruction. Libya would not stand iso-
lated for its failure to hand over the Lockerbie suspects. South Afri-
ca might not have ended apartheid. All of these have succeeded in
whole or in part because they were part, however, of an integrated
multilateral sanctions regime.

There is also a useful, though more limited role for unilateral
sanctions. Those sanctions include such countries as Cuba and
Iran, the Sudan, Nigeria and Burma, and they serve important
U.S. interests. But in recent years, there has been an explosion in
the frequency with which we turn to unilateral economic sanctions.
More than half of all the sanctions, however defined, since the end
of World War II have been employed since only 1993; 62, more
than half, since 1993, compared to a total of 92 since the end of
World War II.

The President’s Export Council notes that more than 75 coun-
tries are now subject to some form of U.S. economic sanctions. Most
of the sanctions imposed have been non-discretionary measures re-
quired by law by the Congress. In contrast, only 3 of the 62 unilat-
eral economic sanctions regimes imposed since 1993 have been im-
posed by the executive branch as a discretionary matter under the
President’s authority under the International Emergency Economic
Powers Act, or IEEPA, on Iran in 1995, and in 1997 on the Sudan
and Burma.

If our sanctions are to be effective, if we are to bring needed dis-
cipline to this area, we all have to work together to see that our
use of sanctions is appropriate, coherent and designed to ensure
international support. We think there is a hierarchy of U.S. re-
sponses to actions by foreign governments which may adversely af-
fect U.S. interests.
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First, we should use all available diplomatic weapons, and we
have a whole variety of them. Next, if those fail to achieve our ob-
jectives, multilateral sanctions should be tried, since they will be
more effective than unilateral sanctions and will exact fewer costs
to U.S. business and agriculture. And, oftentimes, we are not given
the full opportunity, Mr. Chairman, to try to develop a multilateral
sanctions regime, which takes time.

But if a multilateral regime cannot be successfully negotiated—
and there will be times, indeed, when that is the case; Iran is an
example—unilateral sanctions are an option. But, there, the key
consideration should be whether they will be effective in promoting
our foreign policy goals. Last, of course, on this hierarchy, but one
that always has to be available, is the possible projection of mili-
tary force.

Because reform of our sanctions policy should reflect a common
vision by the administration and Congress, embodied in clear pro-
cedural and substantive guidelines for both branches of Govern-
ment, we really welcome this opportunity to share with you our
views. We sought to build on many of the concepts advanced by
Senator Lugar, Congressmen Hamilton and Crane, Senator Dodd,
Senator Glenn, Senator Roberts, Senators Robb and Brownback in
actual legislation, and those discussed by Senators like Baucus and
Hagel and others, to craft a proposal which we believe, if adopted,
could make a real contribution to improving the way we use sanc-
tions to further our foreign policy objectives.

The fundamental principle behind our proposals is one of symme-
try between the branches. Congress, in short, Mr. Chairman and
members of the Task Force, should be no more prescriptive of the
executive branch than it is willing to be of itself. With this basic
concept, permit me to share some additional thoughts on how this
might be accomplished.

First, with respect to constraints that the Congress imposes on
itself, we are obviously somewhat leery of trying to be prescriptive
of what you should do with your body, but permit me to say this.
The Lugar bill contains constraints on congressional consideration
of future sanctions legislation. It prescribes certain congressional
procedures for consideration of future sanctions bills. The adminis-
tration would like to build on but modify those ideas.

We, for example, endorse the constructive idea that a member
could raise a point of order if the procedural steps in the Lugar
proposal are not met before a sanctions bill is moved to the floor.
But the trigger for raising a point of order in the Lugar proposal
is a mandatory Presidential report, and we think it is both unreal-
istic and highly burdensome to expect a detailed executive branch
report each time any sanctions bill is voted out of a committee.

Thus, we suggest instead that sanctions reform legislation pro-
vide that a bill would not be in order to move to the floor unless
there had been a report of the relevant committees explaining
whether the bill meets the substantive criteria called for in the
Lugar proposal. The legislation could also provide, we suggest, that
future unilateral economic sanctions legislation be considered a so-
called Federal private sector mandate which would require that a
Congressional Budget Office report be prepared assessing the im-
pacts of the bill on the U.S. economy, and that this could trigger
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a point of order against a bill reported by a committee that did not
include such a CBO report.

The Lugar bill would also impose certain substantive constraints
on future sanctions legislation; for example, a statement of objec-
tives, a sunset clause, contract sanctity, national interest waiver,
that the sanction be narrowly targeted, that it not include restric-
tions on the provision of food and medicine, that it seek to mini-
mize adverse humanitarian impact. We frankly would support the
inclusion of such provisions in new sanctions regarding the Con-
gress, with appropriate flexibility.

You raised the issue, and a very important one, Mr. Chairman,
of the scope of constraints. What is an economic sanction? To what
legislation would that apply? Here, we generally support the pro-
posal in Lugar, the definitions contained therein, that constraints
would apply to future unilateral economic sanctions broadly de-
fined, as he has done so, to apply to bills imposing both discre-
tionary and mandatory sanctions and to sanctions imposed for a
wide range of reasons.

Some of the examples might include a denial of a normally avail-
able benefit; for example, the denial of access to the U.S. market
on an MFN basis, the denial of other benefits which might be pro-
vided—for example, U.S. support in international financial institu-
tions or USAID—or the imposition of other punitive or coercive eco-
nomic measures in order to induce a foreign government to change
its policies. We agree with the sponsors of the Lugar bill that this
provision should not apply to trade legislation, but we also believe
it shouldn’t apply to labor-related or environmental legislation.

The Congress, of course, will always retain—and here is where
the issue of symmetry comes into effect—always retains as a legis-
lative body the flexibility to depart from whatever sanctions legisla-
tion it passes, including these kinds of guidelines, because a subse-
quent inconsistent sanctions law would always take precedence by
simply including “notwithstanding any other bill” language, and
because Congress can simply choose to disregard or to change any
procedural rules applicable to it. Nonetheless, these provisions are
an important baseline for congressional consideration.

Second, I would like to address the issue of a national interest
waiver, and here I would like to address the notion of comity be-
tween the branches. Certain existing sanctions laws contain inad-
equate or, in at least one case, the Glenn amendment, no waiver
authority at all. We believe that flexibility, accompanied by appro-
priate national interest waiver authority in all legislation, is the
single most essential element to make sanctions work.

We believe that the President should be authorized to refrain
from imposing or taking any action which results in the imposition
of any unilateral economic sanction or to suspend or terminate
such a sanction based on a national interest determination. Now,
we don’t expect carte blanche. Here again, we have genuinely tried
to build in the concept of comity between the branches, and so we
suggest, for example, that any such national interest waiver could
include inclusion of expedited procedures by the Congress to allow
Congress to pass legislation disapproving the President’s exercise
of that waiver authority within a prescribed number of days—30,
60, as you wish.
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We would support applying this waiver authority to all existing
and future legislation. And I would like to again emphasize that
everything else we suggest, the legislation and the executive order
I am about to mention, would apply only to future legislation. This
we would like to see, if possible, apply to both existing and future
legislation.

I want to stress why this national interest waiver is so impor-
tant. Congress should, and does, lay out prescriptively foreign pol-
icy goals it would like to see accomplished, backed by economic
sanctions. That is a appropriate. It is also appropriate, however, as
a matter of comity to say to the President, we realize that, as the
President, responsible for the implementation of foreign policy and
negotiation and dealing with foreign governments, that you alone
have the opportunity to balance all the interests engaged.

Let me, if I may, give you three quick examples of how this flexi-
bility can be used and, when it is not available, how it can ham-
string the administration, and if I may say so, even the Congress.
The Iran and Libya Sanctions Act, Helms-Burton, and the Glenn
amendment—very quickly, let me just run through those, with your
permission.

On the Iran and Libya Sanctions Act, the whole purpose of the
legislation was to try to deny Iran the capability of acquiring weap-
ons of mass destruction, something we obviously agree to. When
the Total Gazprom deal in Iran came up, we were able to use the
leverage of sanctions to get both the European Union and Russia
to tighten their export control regimes to make it more difficult for
Iran to acquire weapons of mass destruction. So we creatively used
the waiver authority you gave us to accomplish the very purposes
of the Act.

The same occurred with respect to Helms-Burton. We used the
Title III lawsuit waiver authority, which we have now exercised
about five times, to get the European Union to agree that they
would not upgrade their relations with Cuba until and unless Cas-
tro changed his human rights conduct, and the promise of a poten-
tial waiver to amend Title IV just a few months ago when I nego-
tiated with the European Union an agreement that would bar any
European Union commercial assistance agency from providing gov-
ernment assistance to any investor in Cuba until they determine
that it is not on expropriated property. So here again, using that
waiver authority, we actually accomplished the goals of the statute.

On the other hand, with the Glenn amendment covering India
and Pakistan, we had no such authority, no flexibility whatsoever,
and this has impeded our ability, as the Senate has recognized in
your own action to give us more flexibility, to accomplish the goal
of getting India and Pakistan into a non-proliferation regime.

So here again, in the waiver authority we fully recognize your
constitutional responsibilities, and what we are saying is Congress
does and should speak in these areas, but give us the flexibility
with the national interest waiver to waive sanctions when nec-
essary, with your then having the right after the fact on an expe-
dited basis to overturn that, subject to, of course, Chaddha require-
ments. You also, of course, have the power of the purse, you have
the power of oversight, and all of these make an adequate tool for
supervision.
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Third is what restrictions should apply to the executive branch?
The Lugar bill would also impose a number of specific procedural
and substantive restrictions on the executive branch for new sanc-
tions imposed under IEEPA and for all future unilateral economic
sanctions. We would propose instead that the President would be
willing to issue an executive order, and this would be done in a
very transparent way sharing with you our thoughts and ideas,
that would set out guidelines, and if I may say so, Senator Lugar,
taken largely from your legislation, that would apply in two situa-
tions; first, all future sanctions regimes under IEEPA; second, the
imposition of sanctions under future sanctions laws passed by Con-
gress.

The Lugar bill would impose many inflexible restrictions on the
President’s imposition of sanctions requiring him, for example, to
announce and publish his intent in advance in the Federal Register
specifying all future sanctions that would be included, things that
would be included like cost/benefit analysis and contract sanctity.

Now, we support the general idea behind these constraints and
we would put many of them in our executive order. But flexibility
is crucial. Permit me to give you some examples as to why it is
very difficult to legislate in this area.

If we were required to telegraph in advance our intention to seize
the assets of suspected terrorists or narcotics traffickers or major
international criminals, or indeed in other foreign policy purposes,
it would effectively rule out asset freezes and many other things.
I can tell you as a personal fact that when I was negotiating with
the European Union and Russia on the tightened export controls
for dual-use products going to Iran, if we had had to publish in ad-
vance our intention to sanction, we would have cut off negotiations.
We would not have been able to pursue that. They would have
withdrawn from negotiations we had.

Likewise, sunset clauses, if they don’t have sufficient flexibility,
also can present a problem. Many of the purposes for which we im-
pose sanctions—non-proliferation, to combat drug trafficking, to
combat terrorism, to encourage greater respect for human rights—
are long-term and time-bound. We shouldn’t give the targets of
such sanctions the ability to wait us out.

Even contract sanctity, which again, as I will describe, we will
try to honor, has to have some flexibility because we are told by
our law enforcement people with whom I have obviously talked be-
fore presenting this testimony that one of the ways they break into
international criminal gangs is they go behind front organizations
and break contracts. So there again, there has to be flexibility and
that is the key. In these, as in all other cases, the President needs
the flexibility to tailor our responses most appropriately to the spe-
cific situation with which we deal.

Having said that, we are not trying to escape our responsibility
while we are asking you to restrain yourself. We would include
many of the things that you are suggesting in your legislation in
this executive order. Indeed, with the enhanced flexibility I have
suggested and in the context of an overall package, the President
would sign an executive order that would include the following
guidelines according to which the President would have to follow
to impose sanctions: a requirement to analyze costs and gains to
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all relevant U.S. interests. We use the term “gains,” by the way,
because “benefits” suggests that you can always quantify a sanc-
tion or a cost; you can’t with respect to protection of a human right
or preventing missile delivery or whatever.

Contract sanctity should be generally preserved, and we would
say so in the executive order unless the President determined that
it would detract from the effectiveness of the sanction. Annual re-
view of future executive branch sanctions under which the Presi-
dent would have to determine annually that sanctions—and here
we would be willing to go back to existing sanctions as well—are
meeting certain criteria in order for them to continue in existence.
If he did not make that determination, the sanction would sunset.
As the Lugar legislation suggests, narrow targeting, appropriate
exemptions to minimize adverse humanitarian impact, and, wher-
ever possible, prior consultations with Congress.

As a general principle, as the President has said on several occa-
sions, we also think that, frankly, starvation is not a useful tool for
foreign policy. Restrictions on the commercial export of food, medi-
cines and other human essentials should be excluded from the eco-
nomic sanctions regimes, absent compelling circumstances. The
Senate frankly has recognized the same thing in the fiscal 1999 Ag-
ricultural Export Relief Act and this is a good model that we can
use; that is, generally, sanctions on a unilateral basis should not
apply to food, medicines or humanitarian goods.

But here, too, flexibility is needed. For example, with countries
on the terrorist list like Iran, we would not want to feel that we
have to ship food, that we have to ship medicine. Therefore, any
legislation and our executive order would include authority to
waive the exemption so that we could balance those interests out
as well.

Mr. Chairman, there is much else to say, but I don’t want to pre-
empt in any way your questions. Let me just conclude that by
working together, respectful of each other’s duties and responsibil-
ities in the foreign policy area, we believe we can develop a biparti-
san consensus on economic sanctions as a foreign policy tool. This
would make us more careful in our use of sanctions, ever mindful
of the costs as well as the gains, and would make those sanctions
we do employ more effective in accomplishing our national goals.

Again, I would like to thank you and thank so many of the Sen-
ators, Senator Lugar and others, for the excellent work they have
done in helping—Senator Roberts—all of you have done your bit.
We have tried to incorporate as much of your legislation as we
could in our thoughts.

[The prepared statement of Secretary Eizenstat follows:]
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TESTIMONY FOR UNDER SECRETARY EIZENSTAT
LOTT BIPARTISAN SENATE TASK FORCE ON SANCTIONS
WASHINGTON, D.C.
SEPTEMBER 8, 1998

Mr. Chairman, I welcome this opportunity to share with
you the Administration's views on the use of economic
sanctions as a foreign policy tool. This bipartisan Task
Force is a welcome initiative and can make a lasting
contribution in developing a consensus in this important
area of policy where both the Executive Branch and the
Congress have clear responsibilities. As a representative
of the Executive Branch, which is charged with the conduct
of our foreign policy, I want to extend my appreciation to
Majority Leader Lott and to Minority Leader Daschle for
convening this panel, and to Senator McConnell for chairing
the Task Force, and for the leadership of the ranking Member
of the Task Force, Senator Biden. The Administration stands
ready to work with you in the days and weeks ahead to
develop an improved dialogue between the Congress and the
Executive Branch on sanctions, forge an agreement and
enhance our effectiveness in advancing American national

interests.

We believe that properly designed and implemented as
part of a coherent strategy, sanctions, including economic
sanctions, are a valuable tool for advancing American
interests and defending U.S. values. Used in an appropriate
way and under appropriate circumstances, sanctions can
further important U.S. policy goals.

Mr. Chairman, as examples, without economic sanctions
Serbia would not have come to the negotiating table to end
the war in Bosnia; Iraq would not be limited in its ability
to sell oil and acquire weapons of mass destruction; Libya
would not stand isolated for its failure to hand over the
Lockerbie suspects; and South Africa might not have ended
Apartheid. These sanctions achieved some measure of success
because they are or were part of an integrated multilateral

sanctions regime.

There is also an important but more limited role for
unilateral sanctions. Our unilateral sanctions against
Cuba, Iran, Sudan, Nigeria and Burma serve vital U.S.
interests. However, in recent years, there has been an
explosion in the frequency with which we turn to unilateral
economic sanctions. According to one count by the National
Association of Manufacturers, the United States has imposed
unilateral economic sanctions 92 times since the end of
WWII; 62 -- well more than half -- have been imposed since
1993. The President’s Export Council notes that more than
75 countries are now subject to some form of economic
sanctions. Surely this must give us pause to question
whether we are on the right track. Most of the sanctions
imposed since 1993 have been non-discretionary measures
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required by Congress in law. In contrast, only three of the
62 unilateral economic sanctions regimes imposed since 1993
have been imposed by the Executive Branch as a discretionary
matter using the President’s authority under the
International Emergency Economic Powers Act (IEEPA) - the
tightening of the U.S. embargo on Iran in 1995 and the
imposition of a comprehensive embargo on the Sudan in
November, 1997. In addition, after the President determined
that certain factual predicates had beem met concerning
Burma, he used his authority, again under IEEPA, to impose a
new investment ban on Burma in May, 1997, as required by
law.

Mr. Chairman, I would like to begin today by focusing on
two specific cases in which flexible sanctions have been
effective because of the waiver authority Congress gave the
President -- The Libertad Act (Helms-Burton) and The Iran
and Libya Sanctions Act (ILSA). Each of these cases
illustrates how we were able to use Presidential
flexibility, such as the prospect of a waiver, to advance
effectively the objectives of the statute., I will then
outline the overarching principles that, in the view of the
Administration, should govern U.S. sanctions policy.
Finally, I will make some specific comments on pending
legislation and present an outline of the Administration’s
ideas about what sort of legislation would best embody the
Administration’s principles on sanctions policy.

Helms-Burton and ILSA each engendered sharp opposition
from our allies. In each case however, we found a way to
reduce tensions and further the purposes of the Acts.

Let me begin with the Helms-Burton Amendment.

As you know, I have been a strong defender around the
world of the Libertad Act. The exercise of Title III waiver
authority helped lead the EU to adopt its Common Position in
December of 1996 tying any improvement of its economic and
political relations with Cuba to concrete changes in Cuba's
human rights record. It further agreed to speak more
forcefully in support of democracy. I am also pleased that
we were able to use that Act and the possibility of a waiver
of Title IV to bring other nations more fully in support of
the objectives of the Act. The prospect of an amendment to
Title IV to obtain a waiver led the EU on May 18 of this
year to agree to new disciplines on limiting investment in
illegally expropriated properties worldwide, including in
Cuba.

The Understanding we reached with the EU on May 18 for
the first time establishes multilateral disciplines among
major capital exporting countries to inhibit and deter
investment in properties which have been expropriated in
vioclation of international law. These restrictions will
discourage illegal expropriations, warning investors to keep
"hands off." The Understanding will also send a clear and
unequivocal message to any country which engages in repeated
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illegal expropriations -- like Cuba -- that it will no
longer enjoy normal economic relationship with other states.

That message has certainly landed hard in Havana.
Castro understands the significance of our accomplishment
and the serious threat it represents to his regime. He has
condemned the Understanding "as an internationalization of
the principles of the vile Helms-Burton Law." He decries it
as "a pact . . . between the United States and the European
Union with the purpose of strengthening the blockade of
Cuba." This demonstrates the measure of what we
accomplished by joining together with Europe against Castro.
Castro understands only too well that this Understanding is
an effective multilateral endorsement of some of the core
principles underlying Helms-Burton which will have a
profound effect on investment in Cuba.

But beyond their effect on Cuba, the tough measures will
apply to all countries which, like Cuba, have an established
record of repeated expropriations in contravention of
international law. All requests for government diplomatic
support or commercial advocacy, or for commercial
assistance, such as risk insurance, loans or subsidies, will
be reviewed to ensure that the transaction does not involve
illegally expropriated property. If expropriated property
is found to be involved, the support or assistance will be
denied, and these properties will be added to a public list
of properties with respect to which investment will be
actively discouraged. No support or assistance should be
provided unless and until this evaluation has been
performed.

I would also like to emphasize that with specific
respect to Cuba the European Union has now for the first
time acknowledged in writing that one of the primary tools
the Castro regime used in its mass expropriation of property
from U.S. citizens "appears to be contrary to international
law." This acknowledgment is an extraordinary achievement
which represents the first collective acknowledgment by
Europeans since the Cuban revolution that Cuba has engaged
in illegal expropriations of U.8. property.

Mr. Chairman, this result would have been impossible had
we not been able to hold out the possibility of a waiver
from Title IV. We believe that our success in achieving
this progress with the Europeans on property disciplines
merits serious consideration, on the part of Congress, to
grant targeted waiver authority for Title IV. Castro, of
course, would be delighted if this Understanding never took
effect. We must work together to ensure that this does not
happen. Unless Title IV is amended to provide this targeted
waiver authority, these important new restrictions on
investment in Cuba will never go into effect.

In developing ILSA, Congress expressed its deep concern
about Iran’s programs to develop Weapons of Mass Destruction
(WMD) and their means of delivery as well as Iran’s
sponsorship of terrorist activities. Congress asked the
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Administration to develop a multilateral consensus to
address these problems. Congress had the foresight to
include provisions in ILSA both for imposing and for waiving
sanctions. Those provisions were aimed at increasing
multilateral cooperation and the flexibility inherent in
ILSA enabled us to achieve that cooperation.

Since ILSA became law and in the negotiations which
culminated at the recent U.S.~EU Summit, we used these tools
to great advantage and success. We have achieved
significant, enhanced coopcration on our Iran-related
concerns with the European Union, with which cooperation was
already at a high level. The EU has tightened its dual use
control system with respect to Iran, and Russia has put into
place for the first time the legal framework and detailed
regulations for a "catch-all" export control system.
Implementation has begun but we recognize that sustained and
rigorous implementation will be crucial with the Russians.
We will continue to closely monitor the implementation
process.

Our concerns with Iran have not changed. Iran continues
to develop WMD and their delivery systems, as evidenced by
Iran's recent missile tests. Iran also continues to support
terrorist groups. We will not support investments by
Europeans or other foreign firms in Iran while Iran
continues these activities. We will continue to bar our
companies from such investments.

Until such time as Iran changes its own behavior, it is
particularly crucial to work at the “supply end" of a
problem such as Iranian WMD development --that is, to deny
Iran's access to sensitive materials and technology by
working closely with the countries which are potential
sources for these items. ILSA recognizes this through its
emphasis on building multilateral cooperation. We have done
just what ILSA urged with the EU, with Russia, and with
Malaysia, whose companies were involved in the South Pars
investment in Iran.

The Secretary's recent decision in the South Pars case
reflects an assessment that the national interest waiver
which Congress wrote into Section 8(c) of the Act was by far
the most effective way to serve overall U.S. interests, and
to advance the fundamental objectives of ILSA --constraining
Iran's ability to acquire WMD and delivery systems, and its
ability to support terrorism.

The Administration at the highest levels tried
unsuccessfully to persuade France, Russia and Malaysia to
stop their companies from investing in the South Pars oil
field. We also carefully examined ILSA's six sanctions and
concluded that sanctions would not be effective in stopping
the South Pars deal.

The Secretary's exercise of the waiver authority that
the Congress so wisely provided has helped consolidate the
gains that we have made with the EU and Russia on
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strengthening international cooperation to oppose Iran's
dangerous and objectionable behavior and laid the foundation
for further progress in this vital area. It has helped us
avoid a major dispute with allies and friends which could
have led to trade retaliation and reduced cooperation on WMD
and other efforts. The waiver has enhanced our ability to
work with the Europeans, the Russians, and the Malaysians on
a host of bilateral and multilateral concerns. For example:

Russian cooperation on nonproliferation, progress on
internal economic reform, and ratification of START II.

Resolution of differences over Helms-Burton, including
new disciplines to deter investment in illegally
expropriated property worldwide to which I referred
earlier.

Multilateral cooperation on Iraqg to maintain isolation
of -Saddam Hussein and to bring about compliance with
UNSCR obligations.

Progress on Kosovo and Bosnia, where cooperation of our
NATO allies is essential, as well as on other European
security issues.

In stark contrast, a decision to sanction would have
undermined our efforts at multilateral and bilateral
cooperation on limiting Iran's ability to acquire weapons of
mass destruction and would not have stopped the South Pars
deal.

I want to emphasize, Mr. Chairman, that we already have
a very high level of cooperation with our European allies on
nonproliferation issues. As reflected in the joint US-EU
statement on nonproliferation announced at the Summit, the
EU is taking additional steps, separately and in cooperation
with us, to strengthen further their policies in this area.
This includes an EU commitment to give high priority to
proliferation concerns (including missile delivery systems)
specifically regarding Iran, and a commitment to stepped-up
efforts to prevent dual-use technology transfers where there
is a risk of diversion to weapons of mass destruction
programs.

I would like to turn now to the situation in India and
Pakistan. As you know, we have bequn in earnest a process
of re-engagement with both India and Pakistan in an effort
to secure genuine progress on our non-proliferation
concerns.

Deputy Secretary of State Strobe Talbott, who has the
lead in our contacts with the Indian and Pakistani
governments, has had several productive sessions with the
designated representatives of both governments. As a result
of these diplomatic efforts, it appears we are making
progress in defining the principles that will underpin U.S.
relations with India and Pakistan in the post-test
environment, in laying out our non-proliferation and other
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objectives, and in discussing the steps and activities that
will be necessary to get us there.

We are also implementing the Glenn Amendment sanctions
firmly and correctly. Although it is too early to quantify
the effect that these sanctions will have on economic growth
or business activity in either country, it is clear that
they will result in significant economic and political costs
for both countries.

That said, the lack of flexible waiver authority under
the Glenn Amendment has limited our ability to be creative
in encouraging India and Pakistan to cooperate in avoiding
an arms race on the sub-continent. Our purpose is not to
punish for punishment's sake, but to influence the behavior
of both governments. But our ability to influence requires
greater flexibility. We do not wish for unnecessary harm to
fall upon the civilian populations of either country --
particularly the poor and less fortunate -- or on U.S.
businesses. For this reason, we are pleased that the Senate
acted in July to correct an obvious unintended consequence
of the sanctions law -~ preventing the provision of credits
for agricultural commodities.

\As recent debates on the Senate floor demonstrate, the
Administration and the Congress share a desire to inject a
greater degree of consistency, flexibility and effectiveness
into the sanctions regimes against India and Pakistan. It
is absolutely vital that we build upon this very strong
foundation to effect the requisite changes in our policy and
in our laws.

For this reason we strongly supported the Senate’s
passage of the Brownback-Robb amendment to give the
President greater flexibility on the India and Pakistan
sanctions. Ideally, we would want to go even further and
would prefer waiver authority for all of the sanctions
currently in place. Of course, we will not use any waiver
authority until such time as substantial progress has been
made toward achieving our non-proliferation objectives, or
in the event that there were a serious negative and
unintended consequence to a specific sanction such as
impending financial collapse leading to economic chaos and
political instability. We also would like additional
flexibility to guard against an overwhelmingly
disproportionate effect of the sanctions on one country
versus another; ideally, the sanctions should have roughly
the same effect on India as they do on Pakistan, the latter
being in more fragile economic condition and more dependent
on IFI funding, which the Glenn Amendment requires us to
oppose.

That said, we do not believe it would be advisable, nor
could we support efforts, to codify or legislate the steps
that India and Pakistan would need to take in order to gain
relief from sanctions, or to match specific actions by India
or Pakistan to the lifting of particular sanctions.

Although there is substantial agreement between the



20

Administration and Congress on our nonproliferation
objectives, it would greatly complicate our efforts to bring
about change were a series of benchmarks established by
law. Nor would India or Pakistan respond well to such an
approach. Writing such steps into law would create the
impression that India and Pakistan would be acting under
pressure, to ensure the lifting of U.S. sanctions. This
would greatly constrain our chances of achieving the
outcomes we seek.

The history of our use of unilateral sanctions very
clearly shows that in the majority of cases they fail to
change the conduct of the targeted country or, at best, are
a contributory but probably not a decisive factor in
securing the changes of behavior or policy that we seek.
Sanctions take time to work. They may exact significant
costs on other U.S. interests. So sanctions are not a
panacea, they are not a "quick fix," and they are not cost-

free.

Sanctions Must be Effective

indeed, the first and primary principle which must guide
our sanctions policy is whether sanctions will be effective
in achieving their desired result of changing the targeted
conduct. Used at the wrong time and in the wrong ways,
sanctions can actually impede the attainment of our
objectives and undermine U.S. policy objectives. My first
direct contact with economic sanctions occurred when I
served in the Carter White House with the ill-fated grain
embargo against the Soviet Union following its brutal
invasion of Afghanistan. The intent was laudable but
because we did not have a monopoly on grain and failed to
secure international agreement, the embargo did not achieve
its goals and had significant costs to U.S. farmers and
other American interests. That is too often the case.
Unilateral sanctions impose significant costs and hardships
on our farmers and businesses, frequently without )
commensurate effect on achieving our foreign policy goals.
More than that, sanctions that are ineffective, that impose
substantially more costs on U.S. interests than on the
sanctioned country, that are unable to garner broader
support even among our closest allies, do not send a message
of U.S. resclve, or U.S. commitment. Rather they send a
message of U.S. irrelevance. Sanctions that are easy to
evade or avoid, that are imposed merely to "make a
statement, " may not only be pointless in achieving our
objectives, but in the longer run debase and undermine the
overall value of sanctions as a foreign policy tool.

Importance of Comity to Stfoctiv.n-si

Most importantly, Mr. Chairman, our foreign policy is
most effective when it reflects cooperation and consultation
between the Acd.:inistration and the Congress. The decision
to apply economic sanctions -- or to lift or waive potential
measures or those already in place -~ should reflect a
relationship of comity between the Executive and Legislative
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branches. We must respect the particular role that each
branch plays in making foreign policy.

The Congress shares with the Executive Branch the
responsibility for helping shape our foreign policy. In the
realm of economic measures, Congress has a clear role which
we respect. At the same time, the President is responsible
for conducting the nation's foreign policy and for dealing
with foreign governments. Thus, sanctions legislation needs
to take into account these respective responsibilities.
Sanctions legislation should set forth broad objectives but
should allow the flexibility to respond to a constantly
changing and evolving situation and give the President the
necessary authority to tailor specific U.S. actions to meet
our foreign policy objectives. As Secretary Albright has
said, there can be no "cookie-cutter," no "one size fits
all" approach to sanctions policy.

Comity between branches of government is expressed in
sanctions legislation through the inclusion of appropriate
Presidential flexibility, including broad waiver authority.
Congress speaks, but ultimately only the President can weigh
all the foreign policy issues at stake at any given moment
and tailor our response to a specific situation. Congress's
power of the purse and of oversight are more-than-adequate
tools with which to shape our foreign policy; but those
powers should not be used to hobble the President's
authority to act with discretion and alacrity. As a matter
of general principle, legislation that empowers the
President to impose economic sanctions should also empower
him not to act and to waive or suspend measures already in
place if it is in the national interest.

If our policies are to be effective, we must work
together to see that our use of sanctions is appropriate,
coherent, and designed to gain international support. There
must be more structured, systematic discussions between the
Executive Branch and Congress when sanctions are an option.
The efforts of this Task Force and this hearing itself are,
Mr. Chairman, a good example of the way our two branches of
government should work together to design an effective and
principled sanctions policy that can be truly effective in
advancing our broad national interests.

Economic Sanctions not a Tool of First Resort

The second principle that should guide our discussion is
that economic sanctions should not be a first resort in
defending our interests. Our first line of action against
other countries should be to aggressively pursue all
available diplomatic options. Thus, engagement is generally
the preferred strategy to influence behavior. China is a
good example. Tiananmen Square sanctions still exist,
reflecting our concerns over China’s human rights record and
other practices but by a more general engagement we have
seen China's conduct in a variety of areas become closer to
accepted international norms. Available options can range
from the symbolic, like withdrawing an Ambassador or



22

reducing Embassy staff, to denying visas to specific
figures, to the more formal such as entering into concerted
action with like-minded countries. Economic sanctions should
be resorted to only after other available options have been
aggressively pursued and have failed or have been judged
inadequate or inappropriate. We must keep in mind that the
power of positive inducement is often more productive in
achieving our goals. Actions such as rewarding desired
behavior, providing aid and assistance, for example, in
human rights training, in establishing modern legal systems,
or other measures designed to help countries in transition
to democracy, can be effective instruments in achieving our

objectives.

Multilateral Sanctions are more Effective

Third, if diplomatic initiatives and positive
inducements have failed to change the conduct of a foreign
country which we believe is contrary to U.S. interests,
sanctions become an option. Sanctions with broad
multilateral support will be most effective. Multilateral
sanctions maximize international pressure on the offending
state. They show unity of international purpose. Because
they are multilateral, these sanctions regimes are more
difficult to evade or undermine. They minimize the damage
to U.S. competitiveness and distribute more equitably the
cost of sanctions across countries. We should make a
maximum effort to develop a multilateral sanctions regime
whenever such measures are considered, and should allow a
reasonable period of time to develop an international
consensus for such sanctions.

In today's interdependent, global economy, the ability
of the United States to unilaterally deny key economic
benefits to a target country is sharply limited. There are
few products or services for which the United States is the
sole supplier. Perhaps equally important, the world is
increasingly multipolar with respect to political and
security concerns as well, ultimately decreasing U.S.
leverage on individual states. We can do a lot alone, and
there will be times when we must act alone, but we c¢an do a
lot more with support from others.

We also need to recognize that unilateral measures,
especially those that others charge are "extraterritorial,”
complicate our efforts to build multilateral support. These
target not only the country whose conduct we wish to change
but other countries, including our allies, which do business
with the target country. The U.S. has traditionally opposed
such sanctions when others have imposed them -- for example,
legislation in 1977 punishing U.S. companies who abided by
the Arab Boycott of Israel.

Multilateral support is important if economic and trade
sanctions are to be a truly effective means for influencing
the policies and behavior of other countries. Bosnia,
Kosovo, Cyprus, Ireland, and the Middle East have clearly
demonstrated that U.S. leadership on conflict resolution is
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essential. We have the responsibility to lead and we will
do so with all the tools at our disposal. But in the post
Cold War world, we must also recognize that, although we are
an essential and indispensable force for peace and
stability, we alone are not sufficient to resolve the
world's pressing problems.

Consultative mechanisms with countries that share our
goals can be helpful on issues of critical concern. While
such mechanisms do not guarantee results, the absence of
such mechanisms can almost certainly guarantee that we will
fail to garner multilateral support.

We must be prepared to act unilaterally

Fourth, if we are unsuccessful in building a
multilateral regime, and important national interests or
core values are at issue, we must be prepared to act
unilaterally. We cannot permit other countries to veto our
use of sanctions by their failure to act.

That said, our primary considerations in any application
of unilateral sanctions must be whether they are effective;
part of a coherent strategy to change behavior; contribute
to rather than detract from our efforts to gain multilateral
support for our policy objectives; and are consistent with
our international obligations and humanitarian principles.
We must balance gains against costs of imposing particular
sanctions. Analysis must, of course, not be limited to
economic interests, but take into account the full range of
political and security interests, which may not be
immediately apparent or which cannot be quantified, like the
advancement of human rights. At the same time, we alsc need
to remember that trade-related measures are not the only
form of sanctions. We have a broad variety of other,
sometimes even more effective measures available. These may
include things such as denial of visas, opposition to
participation in international sporting events, and visits
of CODELs to focus attention on the problem.

A key measure of sanctions' effectiveness is their
impact on the target. We must have some expectation they
can be effectively implemented and enforced, that they will
not cause more collateral damage than the wrong they are
trying to remedy. Due consideration must be given to the
potential adverse impact on vulnerable foreign populations.
We must try, whenever possible, in any sanctions regime to
target the sanctions directly on the offending country
itself, or even better on the offending entities or
individuals in that country, rather than on businesses in
third countries.

I would now like to touch on the issue of state and
local sanctions. We understand the concerns and
frustrations that give rise to local sanctions measures. A
number of governments around the world engage in conduct -
such as the abuse of human rights in Burma - that rightfully
stirs public indignation. But when our country does address
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this type of conduct, it is important that our country speak
with one voice. Scattered or inconsistent actions can leave
the impression of a United States divided and, more
importantly, can interfere with the pursuit of our overall
foreign policy objectives. That is why we think it
important that the federal and state governments coordinate
closely on these types of issues. We want to develop a
partnership with the states to work cooperatively on these
issues. We have been making efforts recently to create just
such a productive and cooperative relationship.

Measures by state and local governments or by the
federal government must be consistent with our international
obligations. Sanctions that our trading partners criticize
as inconsistent with our legal obligations -- whether in the
World Trade Organization or in bilateral treaties -- or as
“extraterritorial” too often undermine our efforts to secure
multilateral support, impact adversely on other multilateral
goals, and provide grounds for others to guestion the good
faith of the U.S. in undertaking international commitments.
Rather than working together with our friends and allies to
exert pressure on offending states to change their behavior,
we end up spending time and energy resolving these disputes.

In sum, Mr. Chairman, if our policies are to be
effective, we must work together--Administration, Congress,
at the state and local level, as well as the business
community, including NGOs--to see that our use of sanctions
is appropriate, coherent, and designed to attract
international support.

Recent Legislative Initiatives

In the last few months, the Congress has debated several
bills dealing with sanctions issues. These range from
dealing with broad sanctions reform, such as the
Lugar/Hamilton/Crane Sanctions Reform Act and the Dodd
Sanctions Rationalization Act of 1998, as well as Senator
Glenn’s proposal, to those seeking to utilize sanctions as a
tool for securing some specific policy objective, such as
the Wolf-Specter or the Nickles bills dealing with the
important issue of religious freedom, the Iran Missile
Proliferation Sanctions Act, and various pieces of
legislation dealing with the situation in India and
Pakistan.

We have sought to build on the many concepts in the
legislation advanced by Senator Lugar and Congressmen
Hamilton and Crane, as well as Senators Glenn, Dodd, Robb,
Brownback, and others to craft a proposal which we believe,
if adopted, could make a real contribution. We are
convinced that, working together, we can make a real
contribution to improving the way we use sanctions to pursue
our foreign policy objectives.

Many of the ideas contained in the proposals they have
advanced provide good examples of the kinds of effort we
need to make to improve the dialogue between the Congress
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and the Administration on sanctions issues. Sanctions
policy-making should be conducted in a deliberate and
thoughtful manner, taking into consideration all factors
relevant to the sanctions decision. We applaud the
leadership these Senators and Congressmen have demonstrated.

While our views, in some respects, are close to those in
the Lugar/Crane/Hamilton(LCH) bill, we do have important
differences with specific provisions of that bill, which
have prevented the Administration from endorsing it. We
believe that a sanctions reform proposal should reflect a
common Administration and C»ongressional vision on sanctions
policy, embodied in clear procedural and substantive
guidelines for both branches of government. As currently
drafted, the LCH bill would impose many binding and onerous
constraints on Executive Branch discretion to conduct
foreign policy and provide only limited flexibility.
Although, at first glance, the bill appears to impose
comparable constraints on congressional consideration of
sanctions legislation, Congress's ability to amend the
legislation, change its rules, or to pass future legislation
that takes precedence over it, e.g. through “notwithstanding
any other law” language, makes it less likely the bill would
serve as a practical constraint on Congress. In short, the
bill would impose more inflexible restrictions on the
Executive Branch than on the Legislative Branch -- even
though the sanctions explosion of the last several years has
come largely from the Congress, not the President. As I
alluded to earlier, according to one source, 59 of the 62
sanctions in the last five years came from Congress.

We would welcome an opportunity to continue to work
closely with the Congress to craft a sanctions reform
proposal that would establish meaningful guidelines for both
the Administration and the Congress, as well as provide the
President with the flexibility necessary to make any
sanctions legislation effective, including discretion not to
impose sanctions. As Senator Lugar himself noted in his
"Dear Colleague" letter concerning this legislation,
inflexibility built into an otherwise meritorious effort can
frustrate the very goals the legislation seeks to achieve,

Because efforts to reform our sanctions policy should
reflect a common Administration and Congressional vision,
embodied in clear procedural and substantive guidelines for
both branches of government, we particularly welcome this
opportunity to share our ideas on sanctions reform with you.

The fundamental principle underlying our approach is one
of symmetry between the two branches -- Congress, in short,
should be no more prescriptive of the Executive Branch than
it is of itself.

With this basic concept, I would like to share with you
some initial thoughts on how this might be accomplished. I
want to address five areas: (1) constraints on Congress; (2)
enhanced waiver authority; (3) constraints on the President;
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(4) guidelines for humanitarian assistance and (5) a
statement on multilateral sanctions.

Congressional Constraints

Let me begin with constraints on congressional
consideration of future unilateral economic sanctions
legislation.

The LCH bill constrains congressional consideration of
future sanctions legislation in a number of ways. It
prescribes certain congressional procedures for
consideration of future sanctions bills. These procedures
specify that the appropriate congressional committee must
produce a report that includes a statement whether the bill
meets certain content criteria. The bill also requires
reports by the President and the Secretary of Agriculture on
a covered bill that is reported by a committee.
Additionally, it provides that a motion to consider a bill
on the floor shall not be in order unless the Congress has
previously received those Executive Branch reports.

The Administration would like to build on but modify
these ideas. We endorse the constructive idea that a Member
could raise a point of order if certain procedural steps are
not met before a sanctions bill is moved to the floor. But
the trigger for raising a point of order in LCH is a
mandatory Presidential report, and we think it is
unrealistic and highly burdensome to expect a detailed
Executive Branch report each time any sanctions bill is
voted out of a committee. Thus, we suggest instead that
sanctions reform legislation provide that a bill would not
be in order to move to the floor unless there has been a
report of the relevant committees explaining whether the
bill meets the substantive criteria called for in LCH. The
legislation could also provide that future unilateral
economic sanctions legislation be considered a “federal
private sector mandate,” which would require that the
Congressional Budget Office prepare a report assessing the
impact of the bill on the U.S. economy and would trigger a
point of order against a bill reported by Committee without
the CBO report.

LCH would also impose certain substantive constraints on
passage of future sanctions laws, including providing that
future unilateral economic sanctions legislation should
include a statement of objectives, a "sunset" clause
(termination after two years), contract sanctity, a national
interest waiver, be narrowly targeted, not include
restrictions on the provision of food and medicine, and seek
to minimize adverse humanitarian impact. We would support
the inclusion of these kinds of provisions in new sanctions
bills, with appropriate flexibility.

A key question is- the scope of these constraints, that
is, to what future legislation they would apply. We support
the proposal in LCH that constraints on Congress would apply
to future "unilateral economic sanctions" legislation. The

13
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term is appropriately broadly defined, to apply to bills
imposing both discretionary and mandatory sanctions, and to
sanctions imposed for a wide range of reasons. We agree
with the sponsors of the LCH bill that these provisions
should not apply to trade legislation - but also believe
they should not apply to labor-related or environmental
legislation either.

The Congress, of course, will always retain the
flexibility to depart from the LCH guidelines, because a
subsequent, inconsistent sanctions law would take precedence
-- through “notwithstanding any other law” language -- and
because Congress can choose to change or disregard the
procedural rules applicable to it. Nonetheless, we see
these provisions as an important baseline for congressional
consideration of sanctions legislation.

A national interest waiver applicable to existing and future
sanctions laws

Certain existing sanctions laws contain inadequate or,
in at least one case -- the Glenn Amendment -- no waiver
authority. We believe that flexibility accompanied by
appropriate national interest waiver authority in all
legislation is the single most essential element if we want
to make sanctions work.

We believe that the President should be authorized to
refrain from imposing, or taking any action that would
result in the imposition of, any unilateral economic
sanction, and be authorized to suspend or terminate the
application of such a sanction based on a national interest
determination. Congress should have a role here. Thus, we
could consider the inclusion of expedited procedures to
allow Congress to pass legislation disapproving the
President’s decision within a certain number of days. We
would support applying this waiver authority to all existing
and future legislation.

A number of recent cases underscore the importance of
providing the President with this type of flexibility so
that he can decide how best to achieve U.S. objectives. But
I think that the contrasting examples of the Glenn Amendment
and the use or promise of waiver authority in the cases of
ILSA and Helms-Burton underscore this point. Using the
waiver authority in ILSA, we were able to achieve
significant, enhanced cooperation on our Iran-related
concerns with the European Union. Even though cooperation
was already at a high level, the EU has further tightened
its dual use control system with respect to Iran and other
countries, We also made significant progress with Russia,
which put into place for the first time the legal framework
and detailed regulations for a “catch-all" export control
system. We used Title III waiver authority in Helms-Burton
to encourage the EU in late 1996 to condition any
improvements in relations with Cuba on concrete changes in
Cuba’s human rights policies. Also, the prospect of an
amendment to Title IV helped the EU to agree on May 18th of
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this year to new disciplines on limiting investment in
illegally expropriated properties worldwide, including in
Cuba. This Understanding with the EU establishes for the
first time multilateral disciplines among major capital
exporting countries to inhibit and deter investment in
properties which have been expropriated in vioclation of
international law. In contrast, under Glenn, we have no
discretion, no waiver authority, and no ability to lift
sanctions absent legislation. This ¢learly complicates our
ability to negotiate acceptable solutions with the Indians
and Pakistanis - as the Senate has itself suggested with its
recent actions.

These achievements in ILSA and Helms-Burton would not
have been possible without appropriate waiver authority. We
use waiver authority not as an excuse to avoid sanctions,
but as an effective means of leverage to advance the
purposes of the law.

During our informal consultations with staff, the
question arose as to whether we should not consider a dual
waiver standard. For example, legislation dealing with non-
proliferation issues might be subject to a national security
waiver, other legislation to a national interest waiver.
This is an idea worthy of further consideration. I want to
emphasize, however, that our very strongly held belief is
that a broad national interest waiver applied to all
sanctions legislation, is the most effective way to advance

our foreign policy goals.

As I said earlier, Congress and the Executive Branch
share responsibility for helping shape our foreign policy.
Comity between branches of government is expressed in
sanctions legislation through an indication of Congressional
interest along with the inclusion of appropriate
Presidential flexibility, including broad waiver authority.
Congress speaks, but ultimately only thé President can weigh
all the foreign policy issues at stake at any given moment
and tailor our response to a specific situation. Congress's
power of the purse and of oversight are more-than-adequate
tools with which to help shape our foreign policy.

Restrictions on Executive Branch i sition of future IEEPA
sanctions and Yementation of futurs :epctiogg
IggIaIiEIon.

The LCH bill would also impose a number of specific
procedural and substantive restrictions on Executive Branch
imposition of new sanctions imposed under IEEPA and all
future unilateral economic sanctions laws. We would propose
instead that the President would be willing to issue an
Executive Order that would set guidelines -- many of which
are taken from the LCH proposal -- which would apply in two
situations. First, they would apply to all future sanctions
regimes under IZEPA. Second, they would apply to imposition
of sanctions. under future sanctions laws passed by Congress,
where appropriate.
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LCH would impose many inflexible restrictions on the
President's imposition of sanctions, e.g., requiring him to
announce and publish his intent to do so forty-five days in
advance, and specifying that all future sanctions shall
include, among other things, a cost benefit analysis, a
contract sanctity provision, and a two year sunset clause.
We support the general idea behind some constraints, but the
simple fact of life is that there are instances when such
requirements would prove unworkable and destroy the value of
the sanctions as a foreign policy tool. For example,
telegraphing in advance our intention to seize the assets of
suspected terrorists, narcotics traffickers, major
international c¢riminals, or indeed for any foreign policy
purpose would effectively rule out asset freezes as
sanctions tool. Contract sanctity provisions may be
similarly unworkable and counterproductive - for example, in
dealing with front companies in the narcotics area -
particularly when combined with the requirement for advance
notice of intent to impose sanctions. They would encourage
businesses to negotiate quick deals to get in under the wire
and avoid the effect of sanctions. Sunset clauses tied to
time rather than performance may also often not be
appropriate. Many of the purposes for which we may impose
sanctions - non-proliferation, to combat drug trafficking,
to combat terrorism, to encourage greater respect for human
rights -- are long term; they are simply not time bound. We
should not give the targets of such sanctions the ability to
wait us out.

What is the lesson? Flexibility is an absolute
necessity. In these as in all cases, the President needs
the flexibility to tailor our response most appropriately to
the specific situation. LCH contains differing waiver
standards for these restrictions, ranging from a national
interest standard to a national emergency standard to an
armed conflict standard, and specifies that some provisions
would never be waivable. We need to modify such
requirements to protect the President's flexibility.

With such enhanced flexibility, the President would be
willing to sign an Executive Order that would include the
following particular guidelines according to which the
President should impose sanctions: a requirement to analyze
costs and gains to all relevant U.S. interests; contract
sanctity unless the President determines that it would
detract from the effectiveness of the sanctions; a provision
calling for an annual review of future Executive Branch
sanctions under which the President must determine that the
sanctions are meeting certain criteria in order for the
sanctions to continue in effect; narrow targeting;
appropriate exemptions to minimize adverse humanitarian
impact; and prior consultations with Congress, wherever
possible.

Exceptions for Food and Other Human Necessities

As a general principle, as the President has said on
several occasions, the threat of starvation should not be a
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tool of foreign policy, and restrictions on the commercial
export of food, medicines and other human essentials should
be excluded from economic sanctions regimes absent
compelling circumstances. We were pleased to note the
recent Senate action in the FY 99 Agriculture Export Relief
Act of 1988 adopting such provisions. In many cases, such
sanctions hit innocent civilian populations, who frequently
have no say in the policies of their governments. To the
extent possible, our sanctions should target the decision
makers responsible for the objectionable behavior who will
likely be unaffected by restrictions on the provision of
food or medicine. In signing the Agricultural Relief Act
which enabled U.S. .farmers to sell 300,000 tons of wheat to
Pakistan, the President urged the Congress to go further and
provide waiver authority to exempt food from sanctions,
whenever appropriate.

Of course, there will be cases where this general
principle may not apply and unilateral restrictions on the
commercial export of food and other human necessities may be
necessary - e.g., with countries on the terrorism list.
Legislation should include authority for the President to
both impose or to waive or not impose such restrictions,
based on his assessment of the national interest, to permit
a balanced approach to sanctions on food and other human
necessities.

At present, we have unilaterally prohibited the export
of food and medicine to only five countries: North Korea,
Iran, Libya, Sudan and Cuba. Given the situation in those
countries and the threat they pose to U.S. interests and
values, we do not at this time support lifting or modifying
sanctions on any of them. Easing unilateral sanctions on
food and other human essentials, however, could be an
appropriate first step at the right time and done in the
right way.

Multilateral Sanctions

Finally, we would propose that any sanctions reform
legislation and an executive order include a clear statement
that such guidelines apply only to unilateral economic
sanctions. Such a statement would note our strong
preference for multilateral sanctions and our view that
sanctions imposed by the United Nations Security Council
reflect a collective judgment that a situation is especially
grave, warranting imposition of global sanctions that are
not time limited and do not permit contract sanctity. By
contrast, unilateral sanctions necessarily require a
different structure, taking into account, for example, that
the costs of implementing unilateral sanctions tend to fall
disproportionately on U.S. interests. The statement could
note that, for those reasons, our approach to unilateral
economic sanctions does not bear on the imposition of
multilateral sanctions. This is important because
multilateral sanctions, for example, should not have some of
the features, like sunset provisions, which may be
applicable to our domestic, unilateral sanctions measures.

17
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COpposition to Pending Bills

I would like to turn now to three pieces of legislation
of particular concern: the Iran Missile Proliferation Act
of 1997, the Wolf-Specter Freedom from Religious Persecution
Act of 1998, and the Nickles Bill. As you know, the
President vetoed the Iran Missile Proliferation Act, even
though it passed both houses of Congress by a wide margin,
because the bill’s indiscriminate and inflexible provisions
would undermine the credibility of U.S. nonproliferation
policy without furthering U.S. nonproliferation objectives.
Taken together, its flaws -~ including in particular its
unworkably low standard of evidence and disproportionate
sanctions -~ risk a proliferation of indiscriminate
sanctioning worldwide. Although of global scope, the bill
would have a particularly negative effect on our ability to
work with Russia on issues of proliferation concern. Russia
now has in place a catch-all export control regime, and its
recent actions against a number of Russian exporters
underscores its increasing willingness to enforce its new
regime. These laws have been followed by legal action
against entities which we believe have been exporting
products which can be used in WMD programs of countries on
the terrorism list.

Similarly although we strongly support the goals of the
Wolf-Specter Bill, the President's senior advisors have also
said that they would recommend a veto if it were passed in
its current form, because it would require automatic
imposition of sanctions, create a confusing bureaucratic
structure, and establish an inappropriate hierarchy of human
rights violations in U.S. law. We believe that enactment of
the bill would undermine many of our important foreign
policy interests, including ultimately the bill's own goal
of helping those who face religious persecution.

The Senate is currently considering another bill dealing
with religious persecution ~-- the Nickles Bill. 1In his
testimony before the Committee on May 12, 1998, Assistant
Secretary Shattuck laid out our principle concerns with that
bill. As currently drafted the bill would require the
President publicly to single out certain individual
countries which are then subject to automatic sanctions.
Although public condemnation may be appropriate and useful
in some cases, in many other cases it may be
counterproductive and actually impede the attainment of our
common goal. In many cases, it would also make it more
difficult for us to work together with other like-minded
countries to support religious freedom.

We believe that the same focus on religious freedom,.
which is already a high priority for this Administration,
could be achieved through submission of a single annual
report covering all those countries covered in the current
annual human rights report. Such a report would provide the
Congress with information on the status of religious freedom
in every country of concern and provide a detailed listing
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of the steps the Administration has taken to advance
religious freedom. This would give Congress the opportunity
to suggest alternatives or criticize where appropriate. We
do not believe that it is useful or productive, however, to
be forced to publicly stigmatize countries worldwide on an
annual basis.

We are also concerned, Mr. Chairman, with the bill's
narrow waiver authority - advancing the purposes of the act
or national security interest of the United States. We
believe that such a standard would unduly limit the
President's ability to weigh a wide range of other important
national interests in addition to cur security concerns and
decide in each specific case how best to proceed. As a
general principle, we believe that all sanctions legislation
should contain national interest waiver authority to give
the President the flexibility to tailor our response to
specific situations, taking into account all our national
interests.

The bill also requires a massive increase in our
reporting requirements on religious freedom issues without
providing additional resources. These reports are staff
intensive and could obligate the Secretary to cut back on or
eliminate other human rights efforts to provide for these
unfunded mandates. The ultimate effect could be a reduction
of the staff available to work on other important human
rights initiatives, including those that promote religious
freedom.

Conclusion

By working together, respectful of each other’s duties
and responsibilities in the foreign policy area, we believe
we can develop a bipartisan consensus on economic sanctions
as a foreign policy tool. This will make us more careful in
our use of sanctions, ever mindful of the costs as well as
the gains, and will make those sanctions we do employ more
effective in accomplishing our national goals.
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The CHAIRMAN. Thank you, Secretary Eizenstat. Do you consider
conditions on foreign assistance programs sanctions?

Mr. EIZENSTAT. Yes, sir, in general, we do. We think that the
kind of broad definition that is in the Lugar bill is most appro-
priate and that the denial of benefits such as U.S. support in inter-
national financial institutions or USAID does constitute a sanction.

The CHAIRMAN. Does it necessarily follow, then, that it is your
view that foreign aid is an entitlement that can’t be conditioned?

Mr. E1ZENSTAT. No, we don’t suggest that a sanction has to be
something other than—or that it has to be an entitlement at all.

The CHAIRMAN. No, no, that foreign aid is an entitlement.

Mr. E1ZENSTAT. No. I understand. Of course, it is not; neither, in
a sense, is access to our market. But we think that sanctions are
best defined as the application of economic pressure to achieve for-
eign policy objectives. And if economic pressure is used by saying
that we can’t vote in an international financial institution for aid
or that our foreign aid is to be withdrawn or that market access
is to be withdrawn, or whatever, that that is, in fact, a sanction.
Again, we certainly would be willing to work with you on the defi-
nitions.

The CHAIRMAN. You indicated you were recommending statutory
changes for congressional procedures regarding sanctions, but that
the administration’s procedures would be carried out by Presi-
dential directives or executive orders. Are you open to discussion
that we proceed in tandem on both of those, with both these
branches?

Mr. E1ZENSTAT. Yes, sir, we are. One of the concerns we had was
the mandatory language in some of the proposals that are out there
now, the “shall” language, “the President shall do certain things.”
And here again, we get to the issue of symmetry. We know that
as a legislative body, Congress can only do so much to limit itself.
It can prescribe rules, it can prescribe points of order, but it can
always in the next bill avoid those by a “notwithstanding any other
measure in law” provision.

If that is the case with respect to the Congress, the President
also needs to have some flexibility and he can’t be more bound in
the executive branch. But the short answer to your question is yes,
we are willing to proceed in tandem and to make these as symmet-
rical as humanly possible.

The CHAIRMAN. You indicated in your statement you favored ex-
cluding current labor or environmental regulations or law from the
sanctions review process. This would mean that the rules that have
kept, for example, OPIC out of Korea until recently or the Ex-Im
Bank out of major projects in China would remain fixed in place
as Wg engage in a comprehensive overhaul of all the other sanc-
tions?

Mr. E1ZENSTAT. Our general feeling is that issues like tuna-dol-
phin, shrimp-sea turtle, GS pre-treatment, are not what we would
consider national security or directly foreign policy issues. They
have clearly a foreign policy impact. We also think that in terms
of passing a piece of legislation that the practical burdens that in-
cluding this might impose on the Congress and executive branch
might outweigh the benefit of doing so.

The CHAIRMAN. Senator Baucus?
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Senator BAucus. Thank you, Mr. Chairman.

Mr. Secretary, I assume—you didn’t state it in your remarks—
that you would be opposed to state and local sanctions.

Mr. EIZENSTAT. Senator, this legislation doesn’t include—that is,
the Lugar legislation doesn’t include it. Our proposal did not as
well. We think that, again, in some respects, Chairman McConnell,
this is similar to the question you asked. If we start to get into the
issue of State and local sanctions, we are dealing with a whole dif-
ferent kettle of fish.

It is a problem. We have worked very assiduously with state and
local governments to try to avoid conflicts with Federal policy. We
have a situation right now with the Massachusetts sanctions on
Burma. We had threatened sanctions on Switzerland, and so forth.
We think that that is best worked out cooperatively in our Federal
system rather than to try to legislate it. It would be very difficult,
Senator Baucus, to try to legislate state and local sanctions.

Senator Baucus. Next, you mentioned potential congressional
constraints; for example, points of order and potential points of
order; for example, whether the bill meets certain criteria, and also
whether the Congressional Budget Office has issued a report on the
bill’s impact on the economy. And there are some provisions, I
think, in Senator Lugar’s bill.

What kinds of points of order do you think make sense and
which do not, that is among those that have been discussed, and
why?

Mr. E1ZzENSTAT. Well, again, here we are little leery of trying to
be overly prescriptive for the legislative branch in the same way we
hope you will not be overly prescriptive of the executive. But our
feeling was that the current proposals dealing with points of order
did not really provide the kind of assurance that legislation which
failed to follow, for example, the Lugar criteria would be kept off
the floor.

And so our suggestion was that committees would have to in-
clude the requirements that the Lugar legislation has—for exam-
ple, contract sanctity, sunset provisions, cost/gain analyses and the
like—and that if they did not, they would be subject to a point of
order with—you know your rules far better than I do—with what
is necessary to overturn a point of order.

Likewise, and we think even more effective, would be requiring
the Congressional Budget Office to prepare a report on the impacts
under the concept of the private sector mandate. That way, when
Congress was preparing something for the floor, the members of
the Senate and the House would have before them a CBO analysis
of what impact the proposed sanction would have, whether it was
likely to be effective, what costs it would impose, are other coun-
tries likely to join, is this simply going to mean the loss of business,
and the like. And that CBO report, if it was not included, would
also make the legislation subject to a point of order.

Senator BAUCUS. One other area, if I have the time, is national
interest, say, versus national security, and you have spent a lot of
time talking about national interest and the reasons why that gives
the administration appropriate flexibility because, obviously, you
know, no one can predict the future with a clear crystal ball.
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Could you give us some examples of what the national interest—
what are the standards, what are the criteria for national interest,
and I assume by not mentioning why national security would not
be the appropriate standard for flexibility?

Mr. E1zENSTAT. Thank you. We had the opportunity, Senator
Baucus and Senator McConnell and other Senators, of meeting
with your staff a few weeks ago in preparation for this hearing and
we went through this question. And one of the staff asked—Robin
Cleveland—the question of whether we would be willing to consider
a different waiver standard, like national security, for certain types
of sanction legislation like non-proliferation legislation.

What we said was that our general view is that the national in-
terest—and I am going to answer your question very specifically in
a second—that national interest is a broader standard. It is a more
flexible standard. It is, if I may say so, Senator Lugar, the stand-
ard that you have used as your guideline. However, with respect
to non-proliferation sanctions legislation, we are willing to consider
a potentially different standard, like national security.

Now, what do we mean by national interest? It will depend on
the particular circumstance. Permit me to give you a concrete ex-
ample of the national interest standard that we used in the 9(c)
waiver under the Iran and Libya Sanctions Act on the Total invest-
ment in Iran. We took into account, and we enumerated to the
Congress so you knew transparently what we considered, the fol-
lowing factors: that if we had sanctions, it would be contrary to the
national interest; that it would have been more difficult to get the
cooperation of the European Union and Russia in negotiating ex-
port controls on dual-use products to Iran; that it would have com-
plicated Russia’s ratification of the START II treaty; that it would
have made it more difficult for us to continue cooperation with the
European Union and with Europe in a number of other areas like
Bosnia, Kosovo, and the like; that it would have invited more Rus-
sian vetoes in the Security Council in areas that were critical to
us. A Malaysian company was also part of this. It would have com-
plicated Malaysia’s economic situation during this financial crisis if
we are perceived as sanctioning one of their major companies.

Now, what we are suggesting is that—and, again, we have tried
to be as accommodating as we can to the notion that both branches
have a genuine say-so. And, Senator Glenn, this is something that
we discussed with you as well, that there should be some enhanced
role for the Congress if the President has this kind of national in-
terest waiver authority. For example, there would be an expedited
procedure to disapprove that within a prescribed period of time so
you know you are going to vote on it. It does hold our feet to the
fire.

There does have to be, we think, under Chaddha, a Presidential
veto. But nevertheless it would give you the opportunity of acting
promptly, and we would know that you had the opportunity of act-
ing promptly before we issued any waiver.

The CHAIRMAN. Senator Kyl?
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STATEMENT OF HON. JON KYL, U.S. SENATOR FROM THE
STATE OF ARIZONA

Senator KYL. Thank you, Mr. Chairman. First, let me thank you
for holding this hearing and say that I subscribe to virtually every-
thing you said in your excellent opening statement.

Mr. Secretary, let me ask a related question to Senator Baucus
last question. Do you include under a definition of sanctions a list-
ing of covered exports or countries on munitions lists or similar
limits on arms or dual-use technology exports?

Mr. E1ZENSTAT. We would, yes.

Senator KYL. As you know, on August 20th President Clinton
signed an executive order freezing any U.S. assets owned by
Usama Bin Laden, two of his senior lieutenants, and the Islamic
organization. It also prohibits U.S. firms and individuals from
doing business with them.

According to proponents of the Sanctions Policy Reform Act, the
executive order issued by the President on August 20th would be
considered a sanction, and certainly under the definition to which
you subscribe. As such, the President would have to, one, provide
a 45-day notice before implementing the executive order; two, ter-
minate the executive order within two years automatically; three,
provide for contract sanctity in the event Bin Laden, his lieuten-
ants or the Islamic organization had any contracts in the United
States; four, submit reports to Congress prior to implementing the
order; and, five, await reports from the Secretary of Agriculture be-
fore allowing the order to take effect.

Although the President would have limited authority to waive
some of these requirements, that authority would expire within 60
days. Does it make sense to you that the President should have to
undertake any of these steps prior to imposing a sanction?

Mr. E1ZENSTAT. The answer is no, and that is precisely—Senator
Kyl, you have said it, frankly, better than I could have said it in
three times as many words. This is exactly the kind of situation in
which you need to have Presidential flexibility. You don’t want to
be bound to give advance notice, nor do you want to have to go
through hoops of saying, well, this is one of those where there
would be a national security exemption and you wouldn’t have to
do it. That is, again, exactly the kind of situation where you don’t
want the advance notice and where the kind of flexibility we are
proposing would be most appropriate.

Senator KyL. Thank you. As you know, some organizations rep-
resenting the business community, such as USA Engage and the
National Association of Manufacturers, have published papers list-
ing the instances in which the United States has imposed sanctions
over the years. This is the catalog from NAM, for example.

One often quoted statistic is that during President Clinton’s first
term in office, from 1993 to 1996, the United States imposed sanc-
tions 61 times. Of these 61 measures defined as sanctions, two-
thirds were imposed through executive orders issued by the Presi-
dent. In your view, has the administration used sanctions too fre-
quently or abused the broad powers given to the President under
IEEPA to issue executive orders?

Mr. E1ZENSTAT. No, sir. Our count, it might surprise you to know,
is a very different one. We believe that in only 3 of the 62 unilat-

b
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eral economic sanctions regimes imposed since 1993 has the Presi-
dent acted on his own using his own discretion. The others have
been done pursuant to mandatory statutes. Those three under
IEEPA were tightening the U.S. embargo on Iran in 1995, com-
prehensive embargo sanctions on Sudan in November of 1997, and
then sanctions authority on Burma, particularly investments in
certain oil and gas, in May of 1997.

Senator KyL. Mr. Chairman, I would ask unanimous consent
that the National Association of Manufacturers Catalog of New
U.S. Unilateral Economic Sanctions for Foreign Policy Purposes be
included in the record, a catalog which does, in fact, if you count
them up, demonstrate that over two-thirds of the sanctions im-
posed were imposed by the administration, not by the Congress.

The CHAIRMAN. It will be included in the record.

[The information referred to follows:]
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Bill or Executive
Action

Target Country

Description

Status

TIR. §7. Cnnamed. January 7.
1997,

China

instructs L8, directors of intermational financial institutions
10 vole against Joans to China ualess the President certifies
hat China respects intemationally recognized human nights.,
among other sanctions.

Retemred te the House Commutee on
Banking and Financial Services on
91 07 97. Referred to the
Subcommitzes on Domestic and
International Monctany Pobicy
021497

TR 320, Chinese Siave Labor
Act, Janwary 7. 1997

Chins

1 Prohibits importation from China of articles made with forded
+ fubor.
i

|
|

Ruferred to the House Committer vty
Ways and Means on 01 0797
Referred 10 the Subsommitas oo

" Trade on 1 1497

¢ Referrad to the Commutice on

H.R. 331. Freedom and Self-
Determination for the Former
Soviet Union Act. January 7.
1997,

Russia

TWPrombits foreign assistance 1o Russia. and instructs 15,

© direstors of mtseationat financial institutions to Yot against
Toars., tndess Russia xatisfies centam requirenns refating fo
§ Russia's rehations with s nvighbors. amms controf and

i ceonomiic refrm.

- g

Intemational Relatiors on 01 4
£ Refarred to the Subconumities on

Tlomestic and Intervational

Monatary Poliey 82 1497

S 141, Foreign ud Reform Aat
1 ol 1997, January 21, 1997,

Any country that did not cast its
United Nations vote in
agresment with the T8 an beast
S0 percent of the time.

Frolibits cconomic assrstance and bar Fport-impon Hank
i and Overseas Private investment Cosporation (OPIC)
SUppOrt

Referrod 1 the Conmttas o
. Foreign Relations on 01 23 97

T Effectively adds Svna to st of countries with which alt US.

Mueasre passed House on 67 08 97

H.R. 748. Prohibition Onv Swma

Financial Transactions With ¢ tinanial ransactions are prohibited by removing exceptions Placed on valendar in Senaie on

Countries Supporting Térrorism * provided in regulations issued by the Secretary of Treasury 072397

Actof 1997, Februan 13, 1997

HR.938. Umnamed. March 5. Mexico Prohibits United States assistance to Mexico unless Mexivo Referred to the Compaies on

1997, et eentain parcolics control requireasnts. Instrusis S, International Relations on 63 05 97
dt of multil ¥ ™ ‘banks to vole against Referred to the Subcommuties on
toans o Mevico. Domestic and International

SMonatary Policy on 03 397
H.R. 1328. Child Labor Any country that exports goods | Prohibits the importation of goods produced abroad with Referred 1 the Comptittes on

Deterrence Act of 1997.
Apeil 15,1997,

tothe US. produced by child
labor.

“child Isbor.” definied 25 an individual fess than ither 14 o
18 vears of age. depending on the national laws of the target
country.

international Relations. and i
addition to the Committee on Ways
and Mceans, on 04 15 97, Referrad 10
the Subcommittee on Intemational
Economic Poficy and Trade on
042997,

Establishes an Office of Religious Persecution Monttoring in

TR, 1685. Freedom From General applicability (Cuba. Referred to the Committes on
Religious Persecution of 1997, Lacs, China. Nosth Kosea. the State Department: provides for the imposition of nternational Relations, and in
May 20, 1997. Sudan. and Vietnam explicitty sanctions, inchading 2 ban on Expant-Impon bank financing addition o the Committess on Ways
mergioned).; Sudan and i o to vote against loans in & i and Means. the Judiciary. Banking
finarwiat instisutions. agsinst countrics engaged inapatiern | and Financial Servives. and Rules.
of religious e ined by the director of the | 00 05,2097 Refemred o the
office; prohibits financial ransactions with Sudan, bars ‘Subcommittee on Domestic and

imports from Sudan and prohibits U.S. conputer exports and
new investment,

Internations! Monetary Policy on
06 1797
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Bill or Executive | Target Country | Description Status
Action
§. 804. War Crimes Prosecution | Croatia, Yugoslavia Restric1s econpomic assistance. including mstructions to vote Referred 10 the Committee on
Facititation Act of 1997, May against foans in the imemational financial institutions. for Fogeign Relations on 05 23-97.
23,1997, countries providing sanctuary to indicted war criminals or
coumnaumemu “effective control”™ (uc Croatia and
f arcas in Bosni B where atleged
wara'nmm.l:msullﬁlnge
S, 310. China Sanctions and China Denies U.S. entry to certam government officials; insructs Referred 1o the Committes on
Human Rights Advancement Act. U.S. directors of international financial inmitutions to vote Foreign Relations on 052397
May 23, 1997. against loans and to oppose modification of the single couritry
Toan fimit; m@msmmunhepmmhumndn
practices; requires i f a list of wied
wwwe-umwmmm(«
provides aid for democracy promotion.
H.R. 1786. Nigeria Democracy Nigena Bass U.S. assintance; instructs U.S. director of international Referred to the Committez on
Act. June 4, 1997, financial institutions 1o vote against any loan; prohibits air International Relations. and in
transportation; bars the sale or financing of defense articles, addition to the Committees on
bars Export-Import Bank or Overseas Private Investment Buiungmdmecm Services.
Corporation (OPIC) support, bars new b and
freezes Nigerian assets in US. mdl.h:ludacun on 06/04/97.
Referred to the Subcormittee on
Domestic and Internationat
Monctary Policy on 06/2797.
S. 873, Prohiibition On Fimancial | Syris Eltalw!yn&smawmwnhmdllls Referred to the Comumitiee on
Transsctions Wuh Courtries financial sransactions are prohibited by removmg exceptions Judiciary on 06/10/97.
Supporting Tesrorism Aat of provided in regulations issued by the Secretary of Treasury
1997 June 10, 1997,
HR. 2011 China Sanctions and | China Denies eniry into U.S. ofurmngov«mmomnnls Referred to the Commities on
Humsan Rights Advancement Act. imposes vestrictions on 2 Relations, and in
June 23, 1997, assistange; -Mbuxumofmmmm« addition to the Committees on
Norinco. Banking and Finarcial Services.
Ways and Means. and the Judiciary
in House on 06723797, Referredto |
the Subcomsmitiec on Domestic and |
Internationa} Monetary Policy in |
House on 07/14/97. ]
H.R. 2085. Unnamed. June 26, China Export-frapors Bank finsacing for exports to Chins Referred to the House Commitice on
1997, conditioned on adherence to a corporate code of conduct., Banking and Financial Services on |
06/26/97. Referred 10 the
Subcommittee on Domestic and
International Monetary: Policy in
House on 07/14/97.
HR 2121, War Crimes Croatia, Yugosla ' 2 x vote againet Referred to the Comenittec on
Prosecution Facilitation Act of lou-mthe financial i for countries. ions, and in
1997, July 9, 1997, indicted war Is or that exercise | addition to the Commitice on
Mveeultol‘(x&&vﬂumd‘lw)d‘“m Banking snd Financial Services in i
Hm allegod war criminals are still at House on 07/09/97, Referredtothe |
~ Subcommnittee on Domestic and !
Internationsl Monetary Policy in H
House on 07/3097.
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Bill or Executive | Target Country | Description Status
Action
H.R.2188. Unmamed. July 17, China thihiunmu favored-nation (MFN) treatment to goods that | Referred to the Committee on Ways
1997. manufactured or exported by the People's and Means, and in addition to the
Luhammn Amy or a Communist Chinese military company. | Comemittees on Intemational
Relations, National Security, and
Banking and Financial Servicss in
House an 07/17/97. Referred to the
Subcommittee on Domestic and
International Monetary Policy in
House on 07/30/97.
HR. 2196 Communist China China The Secretary of the Treasury is required to reduce the Referred 10 the House Committee on
Subsidy Reduction Act of 1997. amount that wouid otherwise be paid by the United States to | Banking and Financial Serviceson |
July 17, 1997, an international financial institution by an amount equal the | 07/17/97. Referred to the
United States portion of any "subsidy” (whether direct or Subcommitice on Domestic and :
indirect, or in the form of loans, cash, or in-kind assistance) International Monetary Policy on
provided by the institution. 07:30/97.
§.1083. United States-Peoplc’s | China ‘Bars the importation of any product made by the Peoplc's Referred 1o the Cormmitice on

Repubhc of China National
and Freedom Protection
Actof 1997, July 29, 1997.

Liberation Army, and prokibits the sale of any debt on the

U.S. bond market which benefits the People's Liberation

Army or a Communist Chinese military company;
iation of of L ing on the

usc of forced labor.

Forcign Relations in House on
07/29/97.

Referred 10 the Committes on

HR.2296. Unnamed. July 30. Costa Rica. El Salvador, .| Withholds assistance 1o anv CBI country that uses its voice or

1997. Guatemala, Nicaragua, Panama | vote in CARICOM or CACM 1o support membership for International Relatioas, and in
and 18 island nations of the Cuba and prohibils provision of tariff trestment equivalent to | addition to the Connitiee on Ways
Caribbean 3 NAFTA country. and Means in House on 0730/97. |

H.R. 2343, Latin America
Security Promotion Act. July 31,
1997.

General applicability (33 Latin
American countries listed).

Prohibits the sale, lease, or other transfer of atiack, bomber.
o fighter aircraft to Latin American countries.

Referred to the House Committee on

International Relations.

H.R. 2431 Freedom From
Religious persecution Act of
1997. Scptember 8, 1997.

General applicability (China,
Iran, Tuskey explicitly
mentioned) ; Sudan

Requnsdwl)wectormmpomaspemﬁedmyunul
commitiees on countries and entities engaged in religious

ifying the catey and
listing persecution facilitating products. Prohibits: (1)
Federai agencics and U.S. persons from goods,
including refigious persecution facilitating products, to
countries and responsible entities engaged in religious
persecution; and (2) U.S. assistance to such countrics.
Requires the U.S. Executive Director of each multilateral

bank and of the i Monetary Fund to

oppose multitateral assistance to such countries.

Passed by the House. 05/14/98.
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Bill or Executive
Action

Target Country

Description

Status

$71764. China Policy Aft of
1997, September 11, 1997,

Prohibits the Secretary of State {except in the case of a
presidential waiver i the U 8. national interest) from issuing
any ¥is 10, and the Atorney General from admitting 1o the
United States, certain high-ranking officials of the Chinese
Government who have been involved in limiting the free

ise of religion and other k ights in China.
Requires votes by the appropriste U.S. Executive Directors to
deny i assistance by i it
banks. Directs the President 10: (1) prohibit the impostation
into the United States of {with specified exceptions)

by, any affiliate of the People's Liberation Armmy

{PLA), the China Poly Group (also known as
Polytectiologies Incorporated or BAOLI), and the China
North Industrics Group (Norinco); (2} direct the Secretary of
State and the Attomey General to deny or impose restrictions
on the entry into the United States of foreign nationals
employed by such exmtities, (3) prohibit the issuance of
ficenses for U.S. Munitions List exports to such nationals or
entities; (4) protubit the export of controlled goods ot
technology to them; (5) direct the Export-Import Bank of the
United States not 1o approve the issuance of credit 1o them,
{6} prohibit U 5. nationals from issuing for loans
of investmends, of extending credit, 1o them; and {7) prohibit
U.S. agencies and U.S. nationals from entering into any
contract with such nationals or entities for the procurement of
goods or services.

‘Commite on Foreign Relations
Hearings held on 09:17/97.

$.1200. International Anti-

General applicability

Instructs the U.S. to vote against loans from international

Referred to the Committee on
Foreign Relations. 09/19/97.

Corruption Act of 1997. financia) institutions to countries centified as not conducive or

Septernber 19, 1998, “hostile" to 1.8, business.

FLR. 2605. Communist China China. Requires the U.S. 1o oppose the making of concessional loans | Passed the House of Representatives,
Subsidy Reduction Act of 1997. by international financial institutions to any entity in China 11/06/97.

October 2, 1997.

H.R 2677/2678. Intemational
Child Labor Elimination Act of
1997, October 21, 1997

General applicability (countries
that employ child labor)

Requires the Treasury Department to prohibit the entry of
any manufactured article from countries and industries that

financial institutions; imposes criminal and civil penalties.

Referred 1o the Commitice on
Interational Relations, and in

sddition to the Commitiees on Ways |

and Means, and Banking and
Financial Services. 10/21/97.

S. 1311 iran Missile Proliferation | Entities in Russia Bars Ex-im and OFIC financing in any transaction involving | Referred o Committes on Foreign
Sanctions Act of 1997. Oxtober an entity that has transferred items contributing to Iran's Relations on October 23, 1997. i
23, 1997. efforts 10 develop ballistic missiles. i
H.R. 2709. Iran Missile Sanctions | Foreign persons who transfer Requires imposition on such persons of minimum two-year Passed the House of Representatives.
Proliferation Act of 1997, iterns contributing to Iran’sto | sanctions prohibiting: (1) sales to such persons of items on 11/12/97. Passed the Senate. !
Oxtober 23, 1997. ion of bailistic missiles | the United States Munitions List (and terminating sales of 5/22/98.

(Russia) any controlied U.S. arms}; (2) the export to such persons of t
dual use goods and technology; and (3) the provision of U.S. ;
financial assistance, including Ex-Im and OPIC. :

Executive Order 13067, Sudan N Comprehensive rade embargo. Awaiting implementing rules and |
November 3, 1997 regulations. |
HR 2930, iren Missile Toreign persons who transfer Requires impositi h inimum tWo-year the House Commitiee on |
Proliferation Sanctions Act of items contributing to lran's to ions prohibiting; (1) safes to such persons of items on Imernationat Relations. 11/08/97.
1997. November 8, 1997, produce ballistic missiles the United States Munitions List (and terminating sales of .

(Russis) any controlled U.S. amms), (2) the export to such persous of )

dual use goods and technology; and (3} the provision of U.S.
financial assistance, including Ex-im and OPIC.
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Bill or Executive | Target Country | Description Status
Action
H.R.2983. Caucasus Peace and | Azerbaijan. Bars US. from operating, investing or trading in goods or Referred to the Committee on
Stability Act of 1997. November services from Azerbaijan; bars issuance of licenses for any International Relations, and in
9,1997. dual use goods or services; requires the U.S. to vote against | addition to the Committee on
loans from i financial i Bank d Financial Services.
1110997,
H.R 3023. Unnamed Ceneric applicability (any entity | Bars Ex-im and OPIC Referred o the Co
November 9, 1997. transferring itemns o uvolvmgcanénmus husmmolemlmm Intelligence {Permanent sdm) and
technologies contributing to cited entities, in addition 1o the Commitiees on
wespons peoliferation) Banking and Financial Services, and
Internstional Relations. 11/09/97
H.R. 3105 Unnamed. January Vietnam Bars the President from waiving the prohibition on Ex-Im Referred the Commitie¢ on
27,1998, and OPIC fisancing in Vietnam. Intemational Relations and the
Committee on Bariking and
Financial Services. 01:2798.
HR 3158/3159. Unnamed. Vietnan Prohibits the President from i

February 4, 1998

trade treatment and lifting Exiim sl OPIC financing for
Vietnam.

Itemationat Relations and the
Commitiee on Banking snd
Financial Services and the
Committee on Ways and Means.
02/04/98.

S. 1868, international Religious

General apphicabitity

Requires the President 10 impose one or more of & menu of 16

Referred to the Commuttee on

Freedom Act of 1998. March 26, | (governments engaged ina possible sanctions against offending goverments. including a | Foreign Relations. 03/26/98.
1998, consistent pattern of gross ‘Ban on the issuance of specific licenses (o export any goods or
violations of religious froedom, | technology. s ban on loans. and shutiing down Ex-Im, OPIC
of tolerating religious and TDA.
persecution)
H.R. 3616 National Defense China. Approval of an amendment to place U.S. satellites on the Bill and amendment approved by the
Authorization Act FY 1999, U.S. Munitions List and make their export subject to House. 05/21/98.
At 1. 1998 licensing requirements established by the Arms Expoat
Control Act.
HR.3806. Freedom From Generat applicability (Chins, Requires the Director of the Office Dfmhgo\u thy
Religious Persecution Act of 998. | Iran, Turkey and Sudan Monitoring 1o report to specified Relasions. and in |
May 7, 1998. explicitly mentioned) on eomlﬂs and entitics engaged in religious persecution, | addition to the Committees on the
the category of jon and listing Jidiciary, Banking and Financial
fmlmhng products. Prohibits: (1) Federal agencies and U.S. | Services. 05/07/98. :
persons from expcﬂms goods, including religious persecution
m@gedmrdugwsp«mmn,mdﬂ)us assistance 1o
such mm« Requires the U.S. Executive Dnnaor of each
bank and of the .
Monetary Fund to oppose multilatera) assistance to such
countries.
Presidential Determination No. India Shuts down Ex-lm, OPIC and TDA,; terwiinates sales of Awaiting implementing regulations.
98-22. Sanctions Against India defense articles, services or design and construction services;
for Detonation of a Nuclear prohibits LS. banks from making loans to the government of
Device. May 13, 1958, Indis; prohibits export of specific goods and technology.
i
H.R 3886. Unnamed. May 14. Chinx ibit xport of missil s © the Cs 1
1998, China unti] China satisfies certain conditions . inmemational Reiations on May 14, }
1998, i
Presidential Determination No. | Fakistan ‘Shuts down Ex-I, OPIC and TDA; terminates sales of “Awaiting implementing regulations.

98-25. Sanctions Against
Pakistan for Detonation of a
Nuclear Device. May 30, 1998,

defense anticles, sevvices or design and construction services;
‘proibits U.S. banks from making loans (o the govemnment of
Pakistan; peokibits expoet of specific goods and technology.
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Mr. EIZENSTAT. May I also say, Senator Kyl, that some have
been multilateral, for example, against UNITA, and then done by
executive order. So, in other words, if you actually look at the num-
ber of executive orders, there will be a number of executive orders,
including those done multilaterally.

And may I also suggest we really don’t want to get into an arith-
metical argument. I didn’t come up here to point the finger at the
Congress; I genuinely did not.

Senator KyL. I appreciate that, Mr. Secretary. In your opening
statement, however, you catalogued a much different definition.

Mr. E1ZENSTAT. I understand.

Senator KvL. And I felt it important to put on the record a defi-
nition, which incidentally does relate to unilateral sanctions, not
multilateral sanctions.

Mr. E1ZENSTAT. But, again, permit me to say that what I am pro-
posing is that we also bind ourselves in ways similar to what we
would suggest you bind yourself to do.

Senator KyL. Mr. Chairman, since my time is just about expired,
let me make the point—it is reflected in the first question that I
asked you—that I agree with you that we have got to be flexible
in both congressional and executive branch sanctions, which is one
of the reasons that I differed somewhat with my colleague, Senator
Lugar, in the listing of requirements that would not be very flexi-
ble under his legislation.

And I also agree with you that it is important not to get into
some arithmetical debate about how many were imposed by the ad-
ministration and how many were imposed by Congress. But I did
want to make it clear that the statement in your record, at least
in the view of some, would leave an inaccurate impression that it
is always the Congress and very rarely the administration that im-
poses sanctions. To me, it doesn’t matter. There are appropriate
circumstances where both need to impose sanctions, and we also
need to invoke some reforms.

The CHAIRMAN. Thank you, Senator Kyl.

Senator Lieberman?

STATEMENT OF HON. JOSEPH I. LIEBERMAN, U.S. SENATOR
FROM THE STATE OF CONNECTICUT

Senator LIEBERMAN. Thanks, Mr. Chairman. Thanks for conven-
ing the hearing.

Mr. Secretary, thanks for being here and for giving this com-
plicated subject all the thought you have. I appreciate very much
one of the first paragraphs in the statement that you submitted for
the record today, and I will just read it briefly. “We believe that,
properly designed and implemented as part of a coherent strategy,
sanctions, including economic sanctions, are a valuable tool for ad-
vancing American interest and defending U.S. values. Used in an
appropriate way and under appropriate circumstances, sanctions
can further important U.S. policy goals.”

I appreciate that statement very much on behalf of the adminis-
tration because though Senator Lugar’s legislation certainly does
not end sanctions, but creates a thoughtful process for their appli-
cation and implementation, there are some who speak in entirely
critical terms about sanctions. In fact, your own diplomatic and ne-
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gotiating skills have shown us in at least two cases, ILSA and
Helms-Burton, the way in which a tough statement of policy by
Congress, linked with sanctions, have created, for want of a better
term, what law enforcement people here at home call a good cop-
bad cop strategy. We essentially gave you a club and you used it
to negotiate to achieve the outcomes that I don’t think would have
occurred had you not had the club.

Mr. EI1ZENSTAT. Also, if I may say so, Senator Lieberman, would
notuhave occurred if you hadn’t given us the waiver authority as
well.

Senator LIEBERMAN. Absolutely. Without a waiver, there would
have been a club, but it would have been one that you would have
had to swing because you would not have been able to lower it
after you held it up in the air. So I appreciate that.

You in your opening statement correctly say that the fear is in
recent years that we have turned with too much frequency to uni-
lateral economic sanctions which were essentially non-discre-
tionary. And I think that is the spirit in which this Task Force has
gone forward and I appreciate the administration coming to the
table with that in mind as well. We may be using sanctions too
often; probably, we are, particularly if they are non-discretionary.
But there are a whole host of circumstances in which they have
worked, not always, but they have worked in a lot of cases to ad-
vance American values and protect our interests, and I appreciate
the extent to which you have indicated that in your statement.

We hear a lot of talk about the costs of sanctions, and again I
thank you for talking about not costs and benefits, but costs and
gains. How do we, as we go forward as a matter of policy, adminis-
tration and legislative, try to quantify even the costs, which may
be easier to quantify than gains are? Does the Department, for in-
stance, or the administration have figures that quantify the poten-
tial costs of some of the sanctions that have been passed by Con-
gress?

Mr. E1ZENSTAT. I would say—and here I am being quite self-criti-
cal—I think that we are not in any sense perfect in this area and
that we need to do a better job ourselves of quantifying costs and
gains. We do try to make some assessment of effectiveness, but I
think we can do more. We have created a new sanctions team
under my direction at State and our effort is, in fact, to try to do
a better job of analyzing both costs and gains because at the end
of the road the real question is are sanctions effective? Effective-
ness is the litmus test.

Senator LIEBERMAN. Right.

Mr. E1ZENSTAT. If they are not going to be effective, they make
us look weak, not strong. We end up using a pop gun against a
country, which then ignores it and walks away. And instead of
making the United States appear to be a leader, it makes us ap-
pear to be weak and ineffectual. So we need to do more. Our sanc-
tions team will hopefully do that. This executive order which I am
suggesting, which would require us to lay out for you when we do
a sanction what the costs are, will hopefully enhance our ability to
do this kind of measurement.

Senator LIEBERMAN. Well, you are absolutely right about that.
This is another case where if you use a tool or a weapon too often,
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you dilute its impact. I look forward to the testimony of some of
those before this Task Force who are more broadly opposed to sanc-
tions to see if they have any numbers to help us quantify this and
to acknowledge, as you have, that this can never be a mathematical
formula that is balancing costs and gains, because how does one
put a dollar figure on human rights or fairness to workers, for in-
stance?

My time is up. Thanks, Mr. Secretary.

The CHAIRMAN. Thank you, Senator Lieberman.

Senator Hutchinson?

STATEMENT OF HON. TIM HUTCHINSON, U.S. SENATOR FROM
THE STATE OF ARKANSAS

Senator HUTCHINSON. Thank you, Mr. Chairman, and I would
just add to what Senator Lieberman said that I think you can’t put
a price tag on those kinds of things. And to quantify it or try to
put it simply in terms of dollars and cents and profits would really
be counterproductive to our national goals because there has al-
ways been, as I know you are aware of, a moral dimension to our
foreign policy. There have been certain principles and the American
people, I believe, expect policymakers to include those kinds of val-
ues upon which our Nation has been based as part of our foreign
policy.

When words don’t work and when recriminations and harsh rhet-
oric does not have the desired effect upon an abusing nation,
whether it is in human rights or in other areas, we have to have
some recourse short of military action. And hence while there has
been—and I am certainly willing to join in the chorus—an acknowl-
edgement of the misuse of sanctions, the over-use of sanctions, the
abuse and ineffectiveness of the way Congress has applied sanc-
tions, I am fearful that in our goal to reform and our goal to put
constraints that we, in effect, eliminate that tool in foreign policy.

I appreciate very much your testimony. In your definition of
sanctions, it seems to me that you and the administration are tak-
ing a very broad scope, a very broad approach on what should be
included as sanctions. You said denial of benefits in USAID would
be a sanction. Denial of visas would be a sanction—or let me ask
you, would denial of visas be considered a sanction?

Mr. E1ZENSTAT. No. We would see that as a diplomatic tool.

Senator HUTCHINSON. So, that would not be included as a sanc-
tion. Nonetheless, it is a pretty broad scope, I think. The munitions
list—I think Senator Kyl asked about that. You have proposed a
broad national interest waiver. When you spoke of symmetry and
comity, it seems to me that we have a broad national interest waiv-
er for the President. You have urged maximum flexibility and that
the legislative check on this would be only an expedited dis-
approval of waiver. Am I correct in my understanding?

Mr. EIZENSTAT. Yes, sir. Our concern—and I know that there had
been some, Senator Glenn and others, who had suggested that
there be a prior requirement of actual passage of legislation. We
think that that would be so complicated and difficult that it just
would be unworkable, and so we have suggested an expedited dis-
approval process on a national interest waiver.
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Senator HUTCHINSON. Now, if I understand correctly, you have
also proposed that the constraints on the executive branch be in-
cluded in an executive order and that you would bind yourself in
such a way. Why would—I guess two things. How is that compat-
ible with maximum flexibility if it is truly binding, and why would
an executive order be preferable to congressional legislation?

Mr. E1zeNSTAT. Thank you. I will answer that directly. You
raised another couple of questions. If I may just quickly deal with
those, I fully agree with you on the issue of U.S. values, human
rights, et cetera, and that is precisely why we suggest costs and
gains rather than costs and benefits because you can’t quantify it.
At the same time, one shouldn’t simply say, because this is an im-
portant value to the United States, you don’t have an obligation to
also measure the costs and the question of whether it will be effec-
tive.

Second, we have taken a generally broad definition, and we here
agree almost completely with the definition in the Lugar proposal.

Third, on the executive order, this really gets to the heart of the
issue of comity. Congress can, as I have explained, with the stroke
of another piece of legislation, decide to ignore any restrictions that
would be imposed in reform legislation through “notwithstanding”
legislation. Likewise, the executive order, although it would be
binding on the executive, would itself be flexible; that is to say, it
would say that contract sanctity, for example, should generally be
promoted, except where it undercuts the effectiveness of the Act, so
that if you were going against a narcotics gang that had a front
company that had a contract, the President would be proscribed
from going forward and allowing the FBI to break that contract.

So the executive order itself would have the same kind of flexibil-
ity we would expect—and I think Senator Kyl and yourself are sug-
gesting this—that you would want to have in your own legislative
restrictions. I really see that—you know, Senator McConnell said,
well, are we willing to proceed in a parallel fashion? Absolutely.

I think as you put things in place that give you flexibility, we
would try to do as close to the identical thing for ourselves as pos-
sible. But by not having you prescribe it—it has got to be 45 days’
notice, you have got to publish it in the Federal Register—it gives
us the same kind of flexibility we think that you will end up want-
ing for yourselves.

Senator HUTCHINSON. Thank you.

The CHAIRMAN. Thank you, Senator Hutchinson.

Senator Glenn?

STATEMENT OF HON. JOHN GLENN, U.S. SENATOR FROM THE
STATE OF OHIO

Senator GLENN. Thank you, Mr. Chairman. Our sanctions pro-
gram in the past, I think, has been more effective than most people
would like to remember. We think of Argentina and Brazil when
they had budding programs back then with South Africa; South
Korea and Taiwan that both had active programs going, and Paki-
stan, of course, that we are very familiar with.

So there were some good things that happened under sanctions,
and it was against that kind of a backdrop that we passed my leg-
islation that made it very, very tough, with no waiver, thinking
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that with the success we had had, if we just were a little bit tough-
er on this, maybe it really would work. And you and I have dis-
cussed this at some length.

Now, because of Hindu fundamentalism or nationalism, or what-
ever it is, India broke over and Pakistan broke over, and so we are
faced with a new day. And I do think it is a new day in that we
are into more of a multi-polar world now where nations can get
anything they want anywhere in the world, and our sanctions im-
posed unilaterally are far, far less likely to have an impact than
they were back even, say, 10 years ago. So we are into a new day
and I think this is very appropriate that we are here talking about
this now.

Now, your basic points starting out are that it has to be effective.
There has to be comity between the executive and congressional
branches of Government. There is no one solution, no cookie-cutter
solution to the whole thing; that unilateral action is not likely to
be effective, but we must be able to act unilaterally if it is nec-
essary. Those were basically the points you made, I think, in your
opening statement.

What I had proposed in my bill, S. 2258, was that we work hand
in glove, back and forth, with the executive and legislative
branches, and had proposed that where a sanction by law is to be
imposed, the administration have 45 legislative days to try and
generate international support for whatever the sanction is, and
during that period propose changes to Congress that might be
made so it would not be a cookie-cutter approach, so it would be
tailored to that specific situation so it would be more likely to be
effective.

Then Congress would have to act within 15 legislative days, with
expedited procedures, and that keeps us in hand-in-glove operation
here which I think is necessary because I don’t think the adminis-
tration can go off imposing these things and having congressional
opposition. Nor do I think Congress should be imposing these with-
out administration agreement. So my bill provided for us to work
together, as I saw it, and then each one of these sanctions would
be reviewed within two years and every year thereafter, and a rec-
ommendation made back to Congress and we would have to con-
sider those on an expedited basis every time they are made.

It just seems to me still that that keeps us working together
more than anything I have heard suggested and gives maximum
flexibility. If the administration thinks something should not go
into effect, then they come to Congress and say we believe this
would not work in this case and we can’t get multilateral support
and it isn’t going to work, and we don’t want to penalize our own
people more than the sanctionee out there that we are after and
so we recommend that we have full waiver, and Congress would be
party to that.

Now, it would appear to me that what you are trying to do
here—and maybe I am reading this wrong completely—is to go a
little bit the other way and say that we are giving the administra-
tion far more authority to just say, we don’t like this, we will waive
it in the national interest. And we have no recourse, except to start
all over again and pass some new legislation that would deal with
this.
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This is a rather long statement, I guess. It is more of a statement
than a question, but would you comment on that because what I
hﬁtd?tried to do was make this where we really work together on
this?

Mr. E1zENSTAT. Well, thank you. First, we agree with many of
the sentiments that you have expressed and what we would like to
do in the weeks ahead is to work with the Task Force to find out
the best ways in which we can work cooperatively because, clearly,
youll1 have responsibilities and constitutional roles, and we do as
well.

Let me say first with respect to the waiver, Congress in almost
every instance—the Glenn amendments on nuclear tests are an ex-
ception—in almost every instance, whether it is proliferation or
other economic sanctions, has always put some waiver provision in.
The problem is that the waiver provisions are all over the board—
national emergency, national security, national interest. There are
about five or six different ways in which Congress has imposed it.

So what we are suggesting is let’s use national interest. We are
willing again in the proliferation area because of its national secu-
rity importance to consider perhaps a national security standard,
but let’s try to systematize what the waivers are so we don’t have
this incredibly conflicting number of standards to try to meet and
to try to dance on the head of a pin.

Second, you said it again as well as it can be said. The world has
changed. There are very few target countries that don’t have the
opportunity of obtaining whatever we are trying to prevent them
from getting them from somebody else who is all too willing to pro-
vide it. We have not come up here to suggest a way of gutting sanc-
tions, absolutely not. We are implementing a whole host of sanc-
tions that, as I mentioned, whether it is Nigeria, whether it is
Cuba, whether it is Iran, whether it is Iraq, are all very important
to our national security. What we are saying is let’s do it in a more
considered and careful way so that when we do use sanctions, they
3re actually effective because, again, it debases sanctions if we

on’t.

Last, on the notion of advance notice, I go back again to the point
that Senator Kyl made. If one had to provide advance notice to the
Cali cartel, as an example, that we are about to impose a sanction
on you, and we did that as a way of providing Congress a way of
getting engaged in this, it would send a signal that would undercut
the very effectiveness of what we are trying to do. So that in that
instance, advance notice would not work well.

Again, I cited a second situation that actually is very much the
case in the Wolf-Specter legislation, but I found it in the Iran and
Libya Sanctions Act. We were in the midst of negotiating with the
European Union, on the one hand, and Russia on the other to
tighten their export controls—Russia, frankly, had almost none—
to develop a whole export control regime, and for the European
Union to tighten theirs. And, in return, we were considering a
waiver.

Well, we looked at the way the Iran and Libya Sanctions Act was
worded, Senator, and it said that we had to make a finding of
sanctionability, an advance finding of sanctionability. And one of
the options in there, also, was make the finding of sanctionability
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and then wait 60 days and try to negotiate with them. Well, what
we found was had we listed them as, quote, unquote,
“sanctionable,” they absolutely would have pulled out of negotia-
tions. We would have never gotten to that last 60 days.

So what we ended up doing is making the sanctionability finding
coterminus at the end of the road with the actual waiver when we
got what we wanted from them in terms of tightened controls. So
the point I am making is that making advance notice of the target
itself oftentimes has the negative consequence of informing the tar-
get of what you are doing and therefore undermining the capacity
of changing their conduct.

The CHAIRMAN. The Senator from Kansas.

STATEMENT OF HON. PAT ROBERTS, U.S. SENATOR FROM THE
STATE OF KANSAS

Senator ROBERTS. Thank you, Mr. Chairman. I want to thank
you and Senator Baucus for your leadership in this regard. I don’t
know what I can add at this point, but I want to hear Senator
Lugar, so I am going to stay here a while.

Are we going to be able to submit questions to the Secretary for
further response? I have got an ag question, but I have got a na-
tional security question and I know when I get wound up, I am
going to run out of time.

The CHAIRMAN. We will be glad to submit questions if you can’t
stay for another round, whatever accommodates the Senator.

Senator ROBERTS. So there will be another round with the Sec-
retary?

The CHAIRMAN. If he can stay and if we have others who want
a second round.

Senator ROBERTS. I know the timing is important. I think we
have made a little progress. We have got the GSM and the Paki-
stan situation worked out to some degree. We have the unilateral
sanctions in regard to food and medicine. We have got the execu-
tive waiver business. We have the Lugar bill. That was tabled not
because of the content, but because we had a good debate for about
six hours on sanctions, in general.

You have had a very fine statement here and I thank you for it.
I especially like your reference on page 7 when we went into the
Carter embargo and all of the downside that that prompted, and
so we are sort of soulmates in that regard.

Mr. E1ZENSTAT. I lived through that.

Senator ROBERTS. We are soulmates in that regard.

On page 1, you refer to Iraq, and I will get to the question. Here,
we have a situation which I think is a paradox of enormous irony.
We have sanctions in place with Iraq. The Secretary of State indi-
cates that Saddam Hussein is in a box and that in terms of con-
tinuing their production of the weapons of mass destruction that
the sanctions are effective.

And yet we have an exemption on the oil-for-food business and
the revenues from that led, in part, to the construction and the pro-
duction of some things we didn’t like in regard to the chemical
plant in Sudan and so we launched a missile strike. And so here
we have sanctions, but we exempt the oil-for-food, and the revenues
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from that go to another country and we, in response to the terror-
ism attacks, have destroyed that plant.

I might add that we have been doing the backstroke in regard
to the justification for that, and I still have real concerns in that
regard and I don’t see how that adds up in regard to sanctions.
And it gets back, I think, to your statement that if you are going
to have a sanction under the banner of national security, it better
be all-inclusive or you have a leakage. And in this particular in-
stance, it led to the construction and the production of VX in a
c}l:en;ical plant that we then had to take out. How do we explain
that?

Mr. E1ZzENSTAT. Well, first, the sanctions against Iraq, although
we have our own, are multilateral and imposed under the UN, so
we have that advantage. Second, with respect to the oil for food,
it gets to the basic prospect of trying to avoid wherever possible
using food as a direct weapon of foreign policy.

And, third, there is a provision in the oil-for-food program that
revenue goes to a UN-controlled account and can be only expended
for approved contracts, so that it would not be able to be used to
finance a chemical

Senator ROBERTS. But the approved contracts, and pardon me for
interrupting, were for pesticides and were for the element of food
production. That was the idea, to give to Iraq the self-sufficiency
situation so you are not in the business of sanctioning people in re-
gard to malnutrition and hunger. Obviously, they used it for some-
thing else and then we had to launch the missile attack.

If we can’t determine the cost and gain—and that is pretty much
how I am interpreting what has gone on here in regard to your
comments—if costs and gains can’t be clearly identified, are the
costs of sanctions basically irrelevant? And the reason I am asking
that is I can document from the USDA the lost sales in regard to
exports, and I am for an embargo protection act that will pay the
farmer and rancher the difference because I think if that is in our
viable national, what, foreign policy interest, they shouldn’t have
to pay for it. That cost should be spread over all taxpayers. Is there
any way that we can solve that problem?

Mr. E1ZENSTAT. Well, we certainly are willing to look at that.
One of the points we are certainly making in the agricultural area
is that, in general, food and agricultural products should not—and
the Senate has spoken on this recently—should not be a matter of
sanction. However, even in that instance—oil for food is a good ex-
ample—you wouldn’t want a blanket requirement that in every in-
stance of a sanction you were permitted, without restriction, to pro-
vide food to any country, even if it is on the terrorist list.

Oil for food is limited; there is a limited amount of revenue that
can be obtained. There are limited uses. Perhaps those need to be
tightened, but there is a UN-controlled account. So I think that the
way to do it, again, is to state a general principle, and at the same
time to give the President and the Congress some flexibility so that
you are not required to provide food to Iran or to Iraq in a cir-
cumstance where they were acting in ways that were highly con-
trary to us.

Now, the question of whether the farmer should then be com-
pensated is another issue with budget implications and we would
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like to think about that, but I certainly appreciate the sentiment
that goes to it because, again, I lived through this Afghanistan
issue. I dealt with the farm groups there. We spent $2 billion—this
was in 1977 when that actually meant something—we spent $2 bil-
lion buying up contracts and offsetting the impact—Senator Lugar
was there and we worked with him at that time—to offset the im-
pact on the farmer in that situation, $2 billion in one fiscal year.

The CHAIRMAN. I need to interrupt you, Secretary Eizenstat. We
have a vote and I understand you have to leave shortly, so we prob-
ably won’t have time for a second round. What I would like to do
is go on to Senator Lugar and Senator Mack. I am going to leave,
go vote and come back so we don’t have to interrupt the hearing,
if that is okay with you, Senator Roberts.

Senator ROBERTS. Mr. Chairman, I have a statement for the
record.

The CHAIRMAN. It will be included in the record.

[The prepared statement of Senator Roberts follows:]
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Statement for Senator Pat Roberts
Mandatory Unicizteral Sanctions

Let me start by thanking the co-Chairmen of the Sanctions Task
Force, Senators McConnell and Biden, and their staff for working
tirelessly to make this a successful endeavor. I appreciate their
leadership and look forward to the testimony of our excellent witnesses.
I hope the discussion of the next two days will address the many
complex juxtapositions created when sanctions - and particularly
unilateral sanctions - are imposed by the United States.

U.S. influence, prestige and resolve in foreign affairs currently
rests at a cross-roads. The United States, which has prided itself on
providing international leadership through strength and by example, has
increasingly turned away from that legacy by embracing ambivalence
and sanctions instead of engagement and mutual respect.

The United States in recent years has developed a seemingly
uncontrollable desire to show our displeasure over a specific action,

behavior or belief in a foreign country by attempting to punish that
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country through the imposition of unilateral sanctions. In fact, of the 115
unilateral sanctions imposed by the United States since the First World
War, over half have been initiated in the past four years. All in all, over
70 foreign states representing nearly 75% of the world’s population are
currently subjected to some form of unilateral sanction by the United
States government.

Unfortunately, with few exceptions, sanctions very rarely work. In
order for sanctions to be éuccessful, the United States must - absolutely
must - convince the entire rest of the world to join our boycott. Unless
this occurs, the sanctioned country simply gets what it needs - food,
financing, etc. - from the countries that chose not to join the Sanctions
Circle.

There are three serious repercussions when this happens. First, the
sanctions hurt us instead of their intended target. When U.S. businesses
lose access to markets for their products, U.S. workers lose job
opportuniﬁes. So instead of joining us in professing outrage about some
particularly repugnant act, foreign governments simply feign indignation

while they quietly slip in to steal away markets from American farmers
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and businessmen. And if you don’t think that’s true, just ask a foreign
businessman or government official whether they support or oppose the
American penchant for unilateral sanctions. They love it and they hope it
continues.

So if the first repercussion is that unilateral sanctions only hurt
ourselves, the second is that unilateral sanctions help our competitors.
Foreign governments - even our allies - have figured out that by refusing
to join the United States in imposing sanctions, their countries will |
actually benefit. What a bonus! If the United States doesn’t want these
oil rights, we’ll take them. If they don’t want to sell their farm products
here anymore, we’ll be happy to sell ours instead. Our competitors have
figured out that they can stick it to the United States and create new
markets for their businesses at the same time. This revelation throughout
the world has made it nearly impossible for the United States to build a
unanimous case for sanctions against anyone.

Just look at Iraq. If ever a case could be made for sanctions,
Saddam Hussein is the poster child. After all, armed aggression against a

peaceful neighbor and use of weapons of mass destruction on one’s own
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citizens are truly reprehensible offenses. Surely Iraq deserves even
tougher sanctions since Saddam continues to deny U.N. weapons
inspectors unfettered access to possible biological and chemical
weapons sites, right? Quite the contrary. The vast majority of the world
flatly refuses to support further sanctions despite Saddam’s absolute
defiance and truly dangerous behavior. If we can’t build a case for
sanctions with Saddam Hussein as our target given the utter disregard he
has shown for the entire world, when will we ever be able to? I wonder.
This is the third and most important repercussion of our new-found
penchant for sanctions. If the United States imposes unilateral sanctions,
but the sanctions fail to achieve their goal, what then? Worse yet, what if
the United States continues to impose scores of new sanctions all over
the world for all sorts of behavior, but the sanctions don’t work? At
some point, the United States runs the risk of sanctioning itself into
obscurity. We impose sanctions so regularly and so arbitrarily today that
the world doesn’t even take us seriously anymore. As someone who
considers himself a strong advocate of an aggressive foreign policy and

national defense, that is a very troubling revelation to accept. I recognize
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that the fine line between condemning untoward behavior and armed
military conflict is often subjective, even arbitrary. For that reason, |
wholeheartedly agree that sanctions must remain a viable policy
alternative for U.S. foreign policymakers. However, as a general rule, I
would maintain that the tremendous downside risks involved in
imposing sanctions that are often doomed to failure far outweigh any
possible diplomatic, military or political benefit.

Cuba perfectly represents the futility of unilateral sanctions.
Despite the fact that Cuba is only a few miles from our shores, instead of
driving Fidel Castro from power (which was the explicit, stated purpose
for imposing the economic embérgo on Cuba), 35 years of sanctions
have made him stronger and more popular than ever. He has reached
legendary status overseas, particularly among developing countries, as
the man who stuck it - and continues to stick it - to the United States.
And we did this to ourselves. In a futile attempt to make a pariah out of
Fidel Castro, we gave away all hope of encouraging democratic and
free-market reforms in Cuba through diplomacy and engagement. Not

only have sanctions failed to take down Castro, they continue to prevent
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U.S. businesses from selling their products - even food and medicine in
most cases - to the Cuban people despite growing demand there for
everything American from baseball mitts to beef. And of course, our
embargo of Cuba continues much to the delight of our Canadian and
European competitors.

Let me make one last comment regarding the perception of the
United States abroad. Foreign countries and their citizens do not
distinguish between U.S. military/diplomatic policy and U.S. trade
policy. To them, they are the same thing. To them, it’s just plain, old-
fashioned U.S. foreign policy. I really think this is an important and
often overlooked point. When the United States imposes unilateral
economic sanctions, when we fail to pass fast track negotiating
authority, when we fail to renew IMF funding and when we annually
threaten to withhold regular trading status with various countries, the
prestige and authority of the United States in foreign affairs is greatly
and permanently diminished in the eyes of both our friends and our |
enemies around the world.

As aresult, I hope this task force will recommend legislation that,
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at a minimum, provides a broad exclusion for all agricultural and
medical products from existing and future unilateral sanctions. Unless
the United States is literally at war with another country, there is no
positive benefit in denying the most meager necessities of life - food and
medicine - to the people of this world. It certainly does not benefit the
sick and the hungry people of Africa, of Asia and yes, of Cuba. The
world must know that the United States government and the American
people care about what goes on outside our borders. The world must also
know that the United States stands ready to provide food and medicine -
on commercial terms - to anyone, anytime and in any place. This modest
proposal represents the very least this task force should do.

I appreciate my colleagues’ attention to this long and winding
prose. I look forward to the presenters’ testimony and thank the

Chairmen for their indulgence.
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Senator MCCONNELL. Senator Lugar?

STATEMENT OF HON. RICHARD G. LUGAR, U.S. SENATOR
FROM THE STATE OF INDIANA

Senator LUGAR. Thank you very much, Mr. Chairman.

Secretary Eizenstat, I appreciate all the negotiations you and
your group have done with many who have been supporting our
legislation. You pointed out in your testimony that whereas your
views in some respect are close to those of the Lugar-Crane-Hamil-
ton bill, you have important differences. Your views boil down, as
I have outlined them, to these: the Lugar-Crane-Hamilton bill
would impose many binding and onerous constraints on executive
branch discretion to conduct foreign policy and only limited flexibil-
ity, whereas the Congress has the ability, as you have pointed out,
to change the rules. Our intent in drafting the bill was to provide
parallel and comparable jurisdiction, yet you felt throughout the
negotiations that this is unfair.

The second thing on which we have been unable to come to clo-
sure is on a national interest waiver applicable to existing and fu-
ture sanctions. Our bill takes care of future sanctions; it does not
pertain to existing sanctions. Let me just say that on both of these
issues, I am not certain how to propose to make headway.

It could be that the Majority Leader has appointed this Task
Force because sanctions legislation has not come forward through
any committee. There has not been a single markup, a single bill
reported. The bill that I brought to the floor came as an amend-
ment to the agriculture appropriations bill. It was non-germane in
the sense that it really was not an appropriations measure, but it
was the only way that we had to debate the issue this year. It lost
53 to 46, in part, because some Senators disagreed with the bill.
Others felt that it was going to tie up an appropriations bill, and
Senator Stevens argued strongly that that was the problem.

It also failed because the administration was not behind it, but
I am not certain how we work this out. In other words, this Task
Force might come forward with a burst of enthusiasm and then the
administration reconciles itself in one way or another. But we are
not at that point. I would say respectfully we need to know what
the administration is prepared to support because it seems to me
otherwise that we are not going to have legislation and we are
looking at another Congress.

Now, this is very disappointing to people in farm country, as
Senator Roberts has reflected, and to American manufacturers and
others who believe that there are substantial changes that need to
be made in our policies. I am among them, and I feel sad that we
have come to this point, checkmating each other. Even now, I real-
ly do not know, given the testimony you have, how we would come
to this degree of equity.

From the standpoint of the administration, you are arguing on
behalf of the President for enormous flexibility. I understand that,
but part of the problem of all of this has been the lack of constraint
on the executive on the Congress. We have simply imposed far too
many sanctions unilaterally and at great cost to our country.

Secondly, if we revisit past sanctions, we run smack into the
Cuban business and into Iran. Politically, these are mine fields.
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You can argue that we ought to tackle both. I have deliberately
tried to tackle neither in our bill, in the hope that somehow we
would have a constructive piece of legislation. So I must say even
though I appreciate the things you have said about the legislation
today, essentially the administration has pretty well frustrated our
purposes and I am not certain I see a way out of the box at this
point.

Can you give us some guidance?

Mr. E1ZENSTAT. Yes, sir, I think there is a way out of the box.
Believe me, I share your frustration because I know that in nego-
tiating with you, we were dealing with somebody who was trying
to come to the same end point.

First of all, your point about future versus existing legislation.
Let me point out that we are suggesting that both the reform legis-
lation and our executive order would only apply to future legisla-
tion.

Second, with respect to the waiver, where we have expressed a
desire, this is an expression of preference. I think we would be able
to work something out, notwithstanding that preference, that we
would find mutually acceptable in terms of applying the waiver to
existing legislation. We are trying to tell you what we would hope
in the best possible world to get. We know we don’t live in the best
possible world, so we would be realistic.

And, third, with respect to an executive order, we are basically
taking your whole legislative piece for what you would want the ex-
ecutive branch to do and suggesting putting it into an executive
order, but doing so just with a little more flexibility because you
have given yourselves in the Congress that same flexibility. You
can’t bind yourselves, and we are suggesting that we would be
bound to the same extent.

Once the President signs an executive order—and I assure you
we would do this very transparently. We would sit down with you
and tell you exactly word for word what would be in it and let you
comment on it. You will find that it is prescriptive. You will find
that it is a real filter, but it gives us the same kind of flexibility
that you are trying to give yourselves.

Senator LUGAR. Thank you very much.

STATEMENT OF HON. CONNIE MACK, U.S. SENATOR FROM THE
STATE OF FLORIDA

Senator MACK. I have neither a statement nor questions.

Senator BAUcCUS [presiding]. Thank you.

Mr. E1ZENSTAT. Can I just say again, I think you suggested a
new burst of energy. I think that this Task Force will give us a
new burst of energy and that we are really prepared to try to de-
velop something that is mutually acceptable.

Senator BAUCUS. Thank you very much, Mr. Secretary. I see our
panel has departed and the vote has about six, seven minutes left.
We will stand in recess until the chairman returns.

Mr. E1ZENSTAT. I do have a plane that I need to catch at some
point.

fSenator Baucus. Right. There will be no more further questions
of you.

Mr. E1ZENSTAT. Thank you.
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Senator BAucus. Thank you, Mr. Secretary.

The Task Force stands in recess until the call of the Chair, which
will be about 10 minutes.

[Recess.]

The CHAIRMAN. We need to move along here. We are late, for
which I apologize. I would like to ask the next three guests to come
as a panel—Ken Roth, Executive Director of Human Rights Watch;
Thea Lee, AFL-CIO Assistant Director of International Economics;
and Elliott Abrams, President of the Ethics and Public Policy Cen-
ter. I would like to ask each of you to limit your remarks to five
minutes, and we will be happy to put full statements in the record.

I will just take them in order listed here. Mr. Roth, you first; Ms.
Lee, you second; and, Mr. Abrams, you third.

STATEMENTS OF A PANEL CONSISTING OF KENNETH ROTH,
EXECUTIVE DIRECTOR, HUMAN RIGHTS WATCH; THEA M.
LEE, ASSISTANT DIRECTOR FOR INTERNATIONAL ECONOM-
ICS, PUBLIC POLICY DEPARTMENT, AFL-CIO; AND ELLIOTT
ABRAMS, PRESIDENT, ETHICS AND PUBLIC POLICY CENTER

STATEMENT OF KENNETH ROTH

Mr. RotH. Thank you very much, Mr. Chairman, for holding
these hearings and for inviting me today. In light of the time limi-
tations, I was going to highlight a number of the aspects of Senator
Lugar’s bill with which I agree, but I think it may be wiser simply
to highlight a few points where I differ, with the hope that I might
be able to assist the committee in its deliberations.

First, in response, Mr. Chairman, to your original question, I
think it is wrong to include economic assistance in a sanctions bill
of this sort. I don’t believe that a conditional grant of economic as-
sistance should be considered a sanction. Senator Lugar’s bill al-
ready does exclude military aid, military equipment and the like,
but it includes economic assistance. The result is that it would de-
prive the United States Government of one of the most important
tools available to it to secure change and to avoid complicity in se-
rious human rights abuse or other forms of governmental mis-
conduct.

The effect, if it were applied retroactively—and frankly it is not
clear to me from the legislation whether the future orientation of
the legislation would mean that an aid cut-off under Section 502(b)
of the Foreign Assistance Act would be included or not. But it has
the potential of rewriting one of the benchmarks, really the corner-
stones of U.S. economic assistance policy and would have the odd
result of making the U.S. much more likely to be complicit in seri-
ous human rights abuse by, in a sense, forcing it either to jump
through a series of difficult procedural hoops or to continue provid-
ing the means with which a government might be repressing its
citizenry.

The only argue for this is that an aid cut-off would in some sense
affect the atmosphere of trade relations or that it might lead to re-
taliation. But these seem, in my view, to be peripheral concerns in
comparison to the importance of avoiding direct U.S. complicity in
the most severe forms of human rights abuse, as outlined in Sec-
tion 502(b).
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Similarly, the Lugar bill, I believe, inappropriately makes it
tougher to convey conditional trade benefits. Again, I don’t believe
that statutory schemes which grant trade benefits on the condition,
for example, that the recipient respect labor rights should be con-
sidered a sanction.

It is most likely that American support for the global economy
will come if trade is seen to be occurring on a level playing field,
not necessarily wage equality, but rather equal respect for basic
labor rights, including the right to form labor unions and to bar-
gain for wage increases. That is the statutory accord that was re-
flected, for example, in the Generalized System of Preferences leg-
islation, in OPIC, and there is similar human rights language with
respect to Ex-Im Bank loans.

The Lugar legislation would, in effect, rewrite that legislation if
it were applied retroactively, or it at least would preclude the en-
actment of similar legislation in the future by forcing the U.S. Gov-
ernment to convey trade benefits in an all-or-nothing manner. The
kind of conditional grant, condition on respect for labor rights,
would not be permitted because that would be defined as a unilat-
eral economic sanction if those trade benefits were withheld be-
cause the recipient didn’t live up to the bargain by violating basic
labor rights.

Similarly, I believe that the bill inappropriately elevates so-called
contract sanctity to paramount value, as if there is a God-given
duty to complete commercial deals regardless of the human con-
sequences. There is only, of course, a very narrow Presidential
waiver provision allowed to override this concern with contract
sanctity.

Now, obviously, it is important that American businessmen live
up to their contractual obligations and that they not be prevented
by the Government from doing that. But this logic can lead to the
kind of embarrassing results that we saw several years ago when,
following the Nigerian government’s execution of Ken Saro-Wiwa
and eight of his colleagues, several European governments contin-
ued nonetheless to sell the Nigerian government arms on the ra-
tionale that the contract had already been signed.

We believe that if there is any sanctity, the sanctity should be
one of human life and that that should be given higher priority
over the sanctity of contract and that the legislation should make
that more appropriate balance between so-called contract sanctity
and this other higher human sanctity.

Similarly, I believe that the bill perversely includes votes in
international financial institutions as a unilateral sanction. And,
again, I would argue that that should not be considered a sanction
at all. First of all, it is perverse because the international financial
institutions are precisely the fora in which multilateral action can
best be secured.

The only apparent rationale, again, for treating these as unilat-
eral economic sanctions in forcing the various hoops to be jumped
through before they can be imposed is that it might somehow tar-
nish the atmosphere in which commerce is conducted. I believe it
is far better for the U.S. to be able to firmly commit itself to a neg-
ative vote, say, at the World Bank rather than have to enter nego-
tiations to secure multilateral support for a position with a vague
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commitment that perhaps they will vote against a loan in the fu-
ture, if only others will join us. Far better to commit to a negative
;,'Otel from the outset, which this bill would make much more dif-
icult.

Sometimes, leadership does require unilateral action. One can
look no further than the U.S. stand on corruption where 20 years
ago we were acting by ourselves through the Foreign Corrupt Prac-
tices Act, and we now have an OECD accord outlawing corruption
because we were willing to act on our own. We were willing to act
unilaterally and we saw that other governments ultimately joined
us.

I see that my time is up, so let me just quickly note that the 45-
day delay would, I believe, severely handicap the effective use of
sanctions because even the opponents of sanctions recognize that
prompt action is likely to be much more effective than delayed ac-
tion. We saw that with respect to Milosevic in Kosovo. We saw that
in U.S. efforts to reverse the Guatemalan coup of 1993. Similarly,
the two-year sunset clause would severely weaken sanctions by
simply letting dictators know how long they have to wait before
U.S. pressure is likely to be eased.

Finally, I believe that the bill inappropriately elevates U.S. trade
interests above all others, first of all, by excluding trade sanctions
from its ambit, and, second, in terms of listing the cost of sanctions
by looking for the most part only at commercial costs and not con-
sidering, for example, the costs to the U.S. commitment to support
human rights and the U.S. desire not to become complicit in severe
abuse by continuing to trade or give aid to the world’s most hei-
nous dictators.

Thank you very much.

The CHAIRMAN. Thank you, Mr. Roth.

[The prepared statement of Mr. Roth follows:]
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guise of fine-tuning the use of sanctions, certain elements of the business
community are proposing to eliminate a key tool for the promotion of human
rights and other US foreign policy interests.

While we agree that the commercial impact of sanctions should be
considered, so too the U.S. must consider the human rights impact of imposing -
or not imposing - these measures. Just to cite a few iples of their useful
the multilateral irnposition of sanctions contributed to the end of the apartheid
regime in South Africa, while unilateral {J.S. sanctions helped build pressure on
and hasten the downfall of the Argentine military junta, Jean-Claude Duvalier and
Idi Amin. And only this summer, in a different context, we saw the threat of
sanctions help to resolve the negotiations involving Holocuast-era assets held in

Swilzerland.

1 would like to begin today with a brief discussion of sanctions policies
generally, followed by a number of comments relating to approaches currently
under consideration.

1. Sanctions as an important tool of U.S. foreign pelicy

Human Rights Watch believes that, as set out in the Foreign Assistance
Act, a principal goal of United States foreign policy should be to promote the
increased observance of human rights by all countries. To this end, the United
States government should, on the one hand, seek sustainable long-term
impro through e programs which promote human rights, the rule
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of law and democratic development, and, on the other hand, use active diplomacy - including
frank exchanges with the government concerned, and unilateral and multilateral public criticism -
to address human rights violations. When diplomatic pressure fails to curb egregious abuses,
however, the U.S. and other nations claiming to uphold human rights must retain the ability to
employ limited and targeted sanctions to express their condemnation of violations, press for a
change in abusive government policies, and avoid complicity in abuses.

Sometimes even the threat of sanctions, if consistently and credibly applied, can avoid the need
for their imposition. At times, however, the actual application of sanctions is necessary. Their prompt
imposition in such cases can serve the interests of the U.S. and the international community by
promoting an environment of respect for human rights, and by helping to prevent a worsening of
repression and resulting disorder which can create destabilizing refugee flows or in which military or
other extreme measures may become necessary.

Muitilateral sanctions are generally more effective than unilateral sanctions, so efforts should
always be made to join forces with like-minded nations to address human rights abuses. The European
Union has officially linked its aid programs to human rights practices, as have most other western
donors. We have regularly faulted the U.S. government for making insufficient efforts to enlist
multilateral support for sanctions. At the same time, the U.S. government should be able to resort to
unilateral sanctions when multilateral sanctions are not possible or urgent action is required -- as it did
this spring in response 10 events in Kosovo when the Contact Group and Security Council were
deadlocked.

Foreign policies that promote human rights, good governance, income security and the rule of
law, including through the use of conditionality and sanctions, are also consistent with U.S. trade
interests, because they can help foster truly stable societies that, in the long run, offer greater
opportunities for economic growth and development. They also help create the level playing field in
terms of respect for basic labor rights on which Americans are more likely to support enhanced global
trade.

I1. Considerations for effective sanctions policies

The term “sanctions” covers a multitude of penalties that can be imposed on an abusive regime,
including conditions on aid or trade benefits and restrictions on trade. Our experience has taught us that
certain types of sanctions, under certain conditions, offer the greatest promise of success in countering
abusive human rights practices. A number of policy prescriptions flow from this experience:

$ ( : . When human rights activists
seeking freedoms in theu own coumnes ask the mtc'nanonal commumty to impose sanctions, the choice
is clearest. The United States must listen to Burmese voices today, as it listened to South African voices
in 1986 and Polish voices in 1981. Sanctions imposed in response to their pleas reinforce and legitimize
their efforts. Domestic support also undermines any effort by the targeted regime to blame the U.S. or
the international community for the negative economic impact of sanctions. However, we must

2
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recognize that severe repression can prevent a population from expressing its approval for sanctions, and
in those cases it may be necessary to act without a manifestation of local support.

Targeted sanctions. We advocate sanctions that are targeted, and designed to have the greatest
impact on an abusive regime by depriving it of the tools and means of repression, while avoiding or
minimizing any negative impact on the general civilian population.

First in the hierarchy of sanctions are arms embargoes and restrictions on military assistance
that a brutal regime would likely use to perpetrate further abuses. In the case of systematically abusive
governments, these sanctions are mandated under section S02B of the Foreign Assistance Act, which also
requires that security assistance be administered in a manner which promotes human rights and avoids
identifying the U.S. with repressive foreign governments. Unfortunately, the U.S. government routinely
ignores section 502B, and thus contributes to the suffering of the victims of abuses perpetrated with U.S.
military equipment and aid. In addition, the U.S., together with the wider international community, has
not provided the means and the resources to effectively implement existing arms embargoes which are
often thus reduced to mere pronouncements.

Turkey provides an example of the power of potential arms sanctions. Objections were raised
to the sale of attack helicopters to Turkey in 1996, when it was shown that the Turkish military was
using these in its highly abusive counterinsurgency campaign against Kurdish rebels; facing this
criticism, Turkey withdrew its tender for the U.S. equipment. This year, as once again Turkey seeks
to purchase U.S.- manufactured helicopters, Prime Minister Yilmaz and members of the Turkish military
have promised President Clinton and senior administration officials concrete human rights improvements
in exchange for marketing licenses. It remains to be seen, of course, whether Turkey will live up to its
commitments and get the U.S. equipment.

We particularly urge the use of “smart sanctions” which narrowly target decision-makers, and
which do not permit them to shift the burden to the general population. These include freezing the
assets of abusive leaders or governments and denying visas and residency permits to such officials.
Another “smart” targeted sanction is active support for the criminal prosecution of abusive officials.
An example of this tool in action was the announcement this March of the chief prosecutor for the
International Criminal Tribunal for the Former Yugoslavia that she would commence an investigation
into killings by Serbian forces in Kosovo, and the U.S. government’s quick provision of $1 million to
support this effort—steps that directly imperiled Yugoslav President Slobodan Milosevic. Unfortunately,
while the U.S. government has been a strong supporter of the two international tribunals for Rwanda
and the former Yugoslavia, it opposed the creation of an effective International Criminal Court to
prosecute those responsible for genocide, war crimes and crimes against humanity wherever their crimes
occur. Another targeted sanction is the restriction on trade benefits that are most likely to benefit an
abusive ruling elite, such as sanctions against an industry that is dominated by an abusive central
government or fromn which the government derives substantial resources.

When these targeted sanctions are not sufficient, we support certain restrictions on economic
assistance to systematically abusive regimes. Again, some such sanctions, such as the cutoff of
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assistance to governments that systematically commit gross abuses of buman rights, unless that assistance
will directly benefit needy people, is mandated by section 146 of the Foreign Assistance Act. A
concrete example of this type of sanction is conditionality on U.S. aid to Bosnia which denies benefits
to those who shelter indicted war criminals and has contributed to substantial pressure on local
authorities to cooperate in the surrender of war crimes suspects. Similarly, a cutoff in all bilateral and
multilateral assistance to the government in the wake of the coup in Cambodia last July was used to
express severe U.S. disapproval of the coup and the accompanying murder of civilian opponents of the
coup government. In the early 1990s, the threat of aid suspension led Presidents Moi of Kenya and
Banda of Malawi reluctantly to free prisoners and hold multi-party elections. A related sanction is the
denial of World Bank loans to systematically abusive governments—another tool for denying these
governments the means to maintain their machinery of repression. Section 701 of the International
Financial Institutions Act requires a negative vote by the U.S. executive director to the World Bank in
such cases. International financial institutions are, of course, an ideal forum in which to rally
multilateral support for sanctions,

When we seek restrictions on economic assistance to abusive governments, we always encourage
the delivery of aid, particularly aid aimed at meeting basic humar needs or promoting economic
development in the most impoverished sectors of socigty, to be channeled through nongovernmental
organizations. For example, while we called for restrictions on bilateral and multilateral assistance to
the central government of the Democratic Republic of Congo because of its continuing suppression of
political activity and lack of cooperation with the United Nations investigation into the slaughter of
thousands of Rwandan refugees in Congo in 1997, we urged the international community to reinforce
the flow of aid to the Congolese people through organizations of Congolese civil society, international
NGOs, and United Nations agencies. Last summer, the U.S. government successfully used this strategy
to funnel aid to the Cambodian people after cutting off assistance to the government,

Sanctions consistent with human rights. We oppose sanctions that themselves violate

norms of international human rights or humanitarian law. Therefore, we oppose restrictions of aid or
trade that is essential to meet basic human needs for food, shelter, clothing, sanitation or medical care,
particularly when such measures would violate fundamental economic rights or prohibitions against the
use of starvation and related deprivation as a method of warfare. As President Clinton recently
reiterated, “food should not be used as a weapon to influence other nations.” Generalized sanctions are
a notoricusly blunt instrument susceptible of causing severe adverse hurnanitarian consequences. If they
are ever imposed, their impl ion must be fully monitored for these consequences and
provisions must always be made to meet the basic needs of the civilian population, as is being attempted
in the case of the “oil-for-food” sales in Iraq,

We also oppose sanctions that would restrict the provision of aid, sales or exchanges for
the purpose of disseminating-information and ideas. Nor do we in general favor sanctions that would,
in violation of international norms, restrict the right of ordinary citizens to travel or to speak to or to
have contact with citizens of any other country. We do, however, support restrictions on visas for
military or civilian officials of abusive regimes, because of the implicit legitimization of their conduct
that would be conferred by receiving them outside their country. Such measures have been an effective
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means of censuring conduct in Nigeria, Liberia, Burma and Zaire (now the Democratic Republic of
Congo).

Sanctions tied to clear benchmarks. We have found that sanctions that are tied to clearly

defined benchmarks are most effective. The sanctions should be inspired by principle, not political
expedience, and this should be reflected in benchmarks rooted in international norms and standards,
which, if reached, would trigger a lifting of sanctions. The often-cited example of such graduated
sanctions was the Reagan Administration’s response to martial law in Poland; tough sanctions were
gradually lifted in return for various positive steps by the Polish government, from the release of
political prisoners to the formal lifting of martial law. In 1991, Congress put a temporary hold on $95
million in aid to Peru on human rights grounds and within a month disappearances dropped dramatically.
This year, the benchmarked conditions placed by the World Bank Consultative Group, with the tacit
support of the South African Development Community, on aid to Zambia is credited with improvements
there including the release of Kenneth Kaunda, the establishment of a national human rights commission,
and greater freedoms for political parties and the media.

By contrast, we have objected to the form of sanctions currently imposed on Cuba
because they reflect an ail-or-nothing approach, with no promise of loosening until the government
changes, rather than rewarding concrete steps toward democratization and respect for human rights. In
the case of Burma, we have linked our opposition to private foreign investment to a specific human
rights abuse: the egregious use of forced labor by Burma's military government on a wide scale,
including for infrastructure development and to attract tourism and investment. We do not believe that
U.S. or other foreign companies should directly or indirectly contribute to or benefit from forced labor.

When thus tied to clear, realistic, and principled criteria, sanctions serve as a carrot as well as
a stick and are more likely to achieve the desired results. For this approach to work, all institutions and
agencies of the U.S. and other sanctioning gover must consi ly press for impl ion of
the stated conditions for removal of sanctions. Mixed signals or waffling greatly dilute the effectiveness
of sanctions.

We prefer the use of multilateral sanctions
because they are more effective and have greater international legitimacy. Frankly, however, the
problem with some U.S. sanctions is not so much that they are imposed unilaterally, but rather that they
are imposed in situations and in ways which are actively rejected by the rest of the international
community. At the same time, when a multilateral effort is not possible, unilateral ions can be
useful to stigmatize a government's abusive actions, as leverage to induce change, or to avoid U.S.
complicity in abuses. As an example, we support unilateral sanctions imposed on Sudan, including the
recent trade ban. Because U.S, trade with Sudan was limited, the trade sanctions have had little impact
on the Sudanese population, but, at the same time, they have sent a clear message to a government that,
despite its rhetoric, values its ties with the U.S. At times, even a small symbolic message, or the mere
credible threat of unilateral sanctions, can be a source of meaningful leverage when the U.S. is a key
financial or political supporter of a government. In the 1980's, the threat of the withdrawal of U.S. aid
to El Salvador, for example, was often brandished to produce specific positive actions by the
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government. In 1993, in response to a petition filed by Human Rights Watch, the U.S. Trade
Representative (U.S.T.R.) called on Indonesia to improve its labor rights policies or face a cut-off of
tariff benefits under the Generalized System of Preferences. In January 1994, the Indonesian
government responded by announcing some limited legal reforms that included revoking a decree that
allowed military intervention in labor disputes; allowing workers to negotiate collective bargaining
agreements at the workplace level;, and restructuring the single government-recognized union.
Unforwunately, the U.S.T.R. then prematurely suspended its review of Indonesian labor practices, and,
with the pressure off, the promised reforms were not fully implemented and the government stopped
short of making greater progress on the ke y issue of freedom of association.

The threat or imposition of unilateral U.S. sanctions can also induce other countries to
follow with sanctions or other diplomatic and economic forms of pressure, leading to an ad hoc
muitilateral effort. Burma is one such case.

11, Enhancement of Trade, Security, and Human Rights through Sanctions Reform Act

With these comments in mind, I would like 1o turn to the Enhancement of Trade, Security,
and Human Rights through Sanctions Reform Act (5.1413) introduced by Senator Lugar and others, as
recently amended by its sponsors. The Lugar bill would create a procedural nightmare for the imposition
of new unilateral economic sanctions, and require that the sanctions terminate two years after they are
imposed, unless they are specifically reauthorized. The Senate narrowly tabled this measure when it was
offered as an amendment to the agriculture appropriations bill for fiscal 1999, but its sponsors have
announced their intention to re-introduce it.

The bill excludes from its definition of affected sanctions restrictions imposed on U.S.
bilateral military assistance and on exports of military equipment. This is important because, as I have
noted, such restrictions often represent the most effective means of penalizing abusive regimes and
depriving them of the weapons and means to sustain their machinery of repression, without causing
substantial hardship to the general population of the targeted government. Congress and the executive
must remain free to wield these important foreign policy tools without the kind of procedural red-tape
envisioned by the law. We would strongly oppose any amendment to the bill that would widen its scope
to apply to such sanctions.

The proposed law would apply to “unilateral economic sanctions,” defined to include not
only restrictions on trade and trade benefits but also conditions on economic assistance as well as any
requirement that the U.S. government exercise its vote in international financial institutions against
multilateral assistance to the targeted country.

We: are in agreement with certain provisions of the bill: the principle that sanctions should
be targeted “as narrowly as possible on foreign governments, entities, and officials that are responsible
for the conduct being targeted”; the bar on restrictions on the provision of medicine, medical equipment
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or food; and the requirement that any adverse impact on U.S. and foreign humanitarian aid be
minimized. We believe, however, that the key elements of the bill would unduly restrict Congressional
and executive discretion required to impose effective unilateral sanctions when necessary.

[he bill cre an art al in etween trade a ¢ interests. The bill
excludes sanctions imposed to enforce U.S. trade rights, as if it were more important to stop the theft
of intellectual property or expropriation than it is to halt mass murder or other atrocities. Indeed, the bill
divides sanctions into two categories: those that serve U.S. commercial interests, which have priority,
and those that serve all other goals, which are seen as ancillary to and at odds with U.S. commercial
interests. In fact, the picture is much more complicated. Human rights and business interests often
coincide. Unilateral sanctions imposed for human rights and many other purposes often promise not only
to stigmatize and curb abusive behavior, but also to establish a level regulatory playing field and a stable
investment climate in the targeted country, both of which further U.S. interests. And in many cases in
which human rights concerns and business interests really do appear to conflict, experience teaches us
that the human rights concerns ought to loom larger as a factor of long-term U.S. foreign policy.

To illustrate, one need look no further than Iraq. This year marks the tenth anniversary of
Saddam Hussein's chemical attack on the Kurdish town of Halabja. Members of Congress reacted to
that attack with proposed unilateral sanctions to halt agricultural credits to Iraq, but the measure died on
the floor after the Reagan Administration called it “terribly premature.” The signal to Saddam was
catastrophic. The genocide against the Kurds of northern Iraq did not stop until some 100,000 people
were slaughtered and chemical weapons were used at least 40 times. Ten years and a war later, Iraq's
chemical arsenal remains the top item on the U.S. foreign policy agenda, and there is no hope of
economic trade or investment with Iraq in the foreseeable future.

The United States’ approach to unilateral sanctions ought to be consistent, with all U.S. foreign
policy interests weighed in considering the utility of any sanctions. The bill's procedural restrictions are
no more appropriate for human rights-related sanctions than they would be for trade-related sanctions.
In both cases, Congress and the executive need the flexibility to act effectively through sanctions when

needed.
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benefits. There are times when U.S. interests are better served by a conditional rather than an overt
grant of trade benefits. But the bill, by adding procedural compiexities to the enforcement of these
conditions, seems to favor an all-or-nothing approach. That would unduly restrict the policy options
available to the United States. For example, trade benefits under the Generalized System of Preferences
and risk insurance offered by the Overseas Private Investment Corporation (OPIC) are conditioned on
respect for labor rights in the country in question. These statutory schemes reflect the sensible view that
international trade and investment should be encouraged only on a level playing field of basic respect

for labor rights.
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The defeat this spring of the Clinton Administration’s request for “fast-track authority” to
negotiate free-trade agreements highlights the cost of pursuing trade and investment without a paraliel
effort to create 2 level playing field by ensuring trading partners’ respect for basic labor rights. The
defeat shows that a significant cross-section of Americans fears a “race to the bottom” if labor rights
guarantees are not made an integral part of free trade. Unfortunately, $. 1413 would work in the
opposite direction, by making it more difficult to enforce conditions on trade benefits that require respect

for labor rights.

Forty-five day delay. The law provides that before imposing sanctions, the President must
announce his intention to do so and then wait 45 days (down from 60 in the original version) before
implementation. The 45-day delay could be waived in cases of national emergency, defined narrowly
as "any unusual or extraordinary threat . . . to the national security, foreign policy, or economy of the
United States.” In the case of Congressional action, the bill would require reports by the President and
the Secretary of Agriculture, which would also likely entail considerable delay. These procedural
requirements are intended to provide time for consultation and analysis of the effects of the proposed
measure and to pursue alternative measures.

As I mentioned earlier in discussing the threatened sanctions on Indonesia, such delays can in
some cases be effective in allowing the targeted government a chance to respond to a credible threat of
sanctions. The administration may wisely choose to use this strategy in some cases, but requiring it to
do so in all cases would significantly impede swift executive action in the face of serious human rights
abuses. Such a delay might have precluded, for example, the decisive U.S. action to retract some minor
but symbolic concessions to the Federal Republic of Yugoslavia over its abuses in Kosovo. By imposing
these sanctions quickly, the U.S. sent a clear message to Belgrade and the international community that
such abuses would not be tolerated. Another good example of the importance of prompt unilateral
sanctions came in 1993 when then-Guatemalan President Jorge Serrano Elias shut down the Congress,
Supreme Court and Attorney General's office and suspended constitutional rights. The Clinton
Administration succeeded in reversing this coup by immediately cutting off aid and threatening Serrano
with a suspension of trade benefits under the G lized Sy of Prefi and U.S. opposition to
loans by international financial institutions.

The 1990 study of the Institute of International Economics -- often cited by opponents of
unilateral sanctions -- concluded that sanctions are most effective when imposed quickly and decisively.
This legislation purports to promote the more effective use of sanctions, but the provisions delaying
action may in some cases have the opposite effect.

i S. 1413 provides that unilateral
economic sanctions, whether imposed by legislation or executive action, must preserve “contract
sanctity,” ing that the ions may not impede performance under contracts entered into prior to
the imposition of the sanctions. In the case of sanctions imposed by executive action, the President could
waive the “contract sanctity” requirements only in limited circumstances. The notion of contract sanctity
seriously undercuts the strength of sanctions as a foreign policy tool. For example, notwithstanding a
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European Union arms embargo imposed on Nigeria in the wake of the 1995 execution of Ken Saro-Wiwa
and eight other activists, several European governments continued to allow military equipment to be
shipped to Nigeria in fulfilment of pre-existing contracts, because the embargo did not apply to arms
transfers under contracts agreed to before the embargo came into effect. Contract sanctity may be
important to the reputation of U.S. business as reliable trade and investment partners, But the proposed
legislation would, perversely, allow this business interest in contract sanctity to override the moral
interest in the sanctity of human life.

Confusing restrictions on aid with limitations on trade. The bill displays similarly

misplaced priorities when it proposes to limit not only trade-related sanctions but aiso restrictions on
economic aid. The apparent reason for this rewriting of long-established U.8. law curtailing economic
aid to abusive governments is that an aid cutoff could lead to retaliation against U.S. businesses or affect
the “atmosphere” in which commerce is conducted. Be that as it may, we believe it is wrong to continue
to pump U.S. government funds into the coffers of regimes that commit systematic abuses like summary
executions, torture and prolonged arbitrary imprisonment. Existing U.S. faw requiring the cessation of
most U.S. aid in such circumstances is designed to avoid making the United States complicitious in the
most severe forms of human rights abuse through the funding of an abusive regime’s machinery of
repression, We would object to any compromise of this principle. It would be a disgrace to bloody the
hands of the American people in the name of not sullying the atmosphere for commerce with the world’s

worst tyrants.

ien ide he human rights of sanction icigs. The law would
require considerable analysis and reporting by the President, the Secretary of Agriculture and the U.S.
International Trade Commission. These reports must analyze the extent to which proposed sanctions
would achieve their stated foreign policy goals. The legislation emphasizes, however, reporting on any
detrimental impact that the proposed sanctions will have on U.S. commercial interests. We support
efforts to develop targeted, effective sanctions policy, but to do so, all rel i must be weighed
appropriately. If this kind of analysis of sanctions is to be required—and, as noted, we object to it as
a precondition to the imposition of sanctions for reasons of timeliness—it should include a report of the
Secretary of State addressing such matters as: (1) the likely impact on the U.S. government’s
commitment to uphold human rights; (2) the extent to which sanctions are required by U.S. human rights
law; (3) the extent to which failure to impose sanctions would make the United States complicit in human
rights abuses, such as by providing direct or indirect benefits to an abusive regime; (4) the extent to
which human rights abuses targeted by the proposed sanctions are related to corruption that also preys
on business interests; (5) the extent to which human rights abuses contribute to an unstable investment
climate in the targeted country; and (6) the extent to which the enforcement of sanctions is integral to
the legislative scheme that originally conferred the benefits being revoked. Only with the addition of
such analysis could we hope that the legislation would produce the well-informed policy-making that is

its stated purpose.

. The legislation includes among unilateral economic
sanctions subject to its procedural requirements and other limitations any requirement that the U.S.
repri ive to an international financial institution vote against loans or assi e to a targeted
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government. This provision belies the sponsors’ stated preference for utilizing multilateral sanctions in
pursuit of U.S. foreign policy objectives and suggests that the real preference is for no economic

sanctions at all.

Under Section 701 of the International Financial Institutions Act, U.S. representatives to
international financial institutions are instructed to oppose assistance to countries whose governments
engage in a pattern of gross violations of internationally recognized human rights. Such action by U.S.
representatives often sends an important symbolic message to abusive regimes, sometimes mobilizes
effective multilateral action, and is a first step toward ensuring that American tax dollars are not used

to finance a repressive regime.

To illustrate the impact of the proposed legislation, the bill’s procedural requirements would
apply to provisions such as language included in the 1998 appropriations act that directs the U.S. to vote
against multilateral assistance to communities in Bosnia and Hercegovina that have failed to turn over
indicted war criminals. Thanks to this provision, in December, the U.S., under considerable pressure
from non-governmental organizations including Human Rights Watch, persuaded the World Bank to
remove a town known to be harboring seven indicted war criminals from the list of those slated to
receive aid. This is precisely the type of effective leadership that the U.S. ought to be taking in
multilateral fora. Anything in this legislation that would curtail such efforts should be abandoned.

The sunset clause - Finally, the bill’s sunset clause would require that the sanctions terminate two
years after they are imposed, unless they are specifically reauthorized. We believe that the lifting of
sanctions should be tied to concrete improvements in the conditions for which the measures were
imposed. The effect of tying the lifting of sanctions instead to an arbitrary date will be to let tyrants
know how long they must wait before sanctions will be removed, and thereby diminish the effectiveness

of the measures.

IV. Sanctions Rationalization Act

I would also like to comment briefly on the Sanctions Rationalization Act (S.2224) introduced
by Senator Dodd and others. While the Lugar bill is forward-looking. that is it generally seeks to restrict
certain new sanctions, S. 2224 is retrospective, in the sense that it authorizes the President to delay,
suspend, or terminate existing economic sanctions if the President believes it is in the national security
or foreign policy interest of the United States to do so. Congress would have 30 days to review each
Presidential exercise of such authority, and to enact a resolution of disapproval to maintain a particular
sanction.

The bill’s sponsors ague that Congress should give the President the power to calibrate sanctions
once imposed. However, the across-the-board bill would represent a wholesale shift of authority to the
President, allowing him enormous discretion and authority to override Congressional action. As
Professor Louis Henkin has said,

“the existence of [sections 116 and 502(b) of the Foreign Assistance Act], the constitutional

10
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posture of Congress and the President, establish a political context and generate a process that
have important human rights consequences. Sometimes, they deter Presidents from asking for aid
for blatant violators... Sometimes they compel the President to press would-be beneficiary
governments to act to improve the human rights conditions in these countries so that the President
could certify to Congress at least significant improvement. By a kind of pas de deux of President
and Congress, by a combination of promise and threat, United States human rights policy has
achieved a spectrum of influence on the condition on human rights around the world.”

{Henkin, fhe Age of Rights, 1990} This bill would upset that combination and we would oppose it.

In closing, Mr. Chairman, let me reiterate that we support etforts to develop sanctions policies
that are targeted and effective. We urge an approach that will foster balanced consideration of U.S.
interests affected by sanctions policies and that will leave Congress and the executive sufficient discretion
to impose effective unilateral sanctions when necessary.
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The CHAIRMAN. Ms. Lee?

STATEMENT OF THEA M. LEE

Ms. LEE. Thank you. I appreciate this opportunity to present the
views of the AFL-CIO on the effectiveness and appropriate use of
economic sanctions.

I think we all agree that unilateral economic sanctions are an es-
sential policy tool that should be applied judiciously, consistently
and effectively. I think we would also all agree that multilateral
sanctions are better than unilateral economic sanctions. But we
can’t always get the consensus in a timely fashion, of course, for
multilateral action.

Therefore, our challenge is two-fold. How can we be more effec-
tive in gaining support for concerted multilateral action and how
can we design sanctions to achieve maximum impact at minimum
cost? We should not allow our discussion to be sidetracked into an
ultimately unproductive debate or whether or not to use unilateral
sanctions. We should rather keep the focus on improving the use
of sanctions.

There has been much discussion recently about the need to dis-
cipline economic sanctions because, it is argued, they have simulta-
neously proliferated and become less effective and more costly.
And, of course, the Hamilton-Lugar bill is one of the legislative so-
lutions that has been proposed for this sanctions problem. The
AFL-CIO supports the portions of the Hamilton-Lugar bill that re-
quire sanctions to be narrowly targeted and to minimize the ad-
verse impact of sanctions on humanitarian activities.

However, I would agree with Ken Roth that the built-in delay,
45-day delay, and the necessary advance announcement for sanc-
tions would be counterproductive, would dilute the effectiveness of
the sanctions when actually applied. And we would, in general, op-
pose the imposition of new obstacles or delaying tactics that would
simply weaken the effectiveness of the sanctions that we use.

We are also concerned that the definition of sanctions contained
in the bill is overly broad, and this addresses a question that you
raised, Senator McConnell, at the beginning of what is a sanction.
And I think the question that we are all grappling with is not so
much what is a sanction, but what is a sanction that needs to be
disciplined, that needs legislation to limit its effectiveness, because
I guess I would agree with Secretary Eizenstat’s general, very
broad definition that a sanction is something which applies eco-
nomic pressure to another country, and yet certainly would not
agree that all of the sanctions that are referenced in the Hamilton-
Lugar bill are things that need to be restricted and delayed and
have new reporting requirements imposed upon them.

We believe it is appropriate and desirable to attach conditions to
certain kinds of aid and trade preferences. International labor
rights very often fall into that middle ground of areas where we are
unlikely to take military action against a country for repeatedly
violating internationally recognized labor rights. And yet diplo-
maﬁic actions are often not effective in ending abuses of labor
rights.

This is an economic problem; it is a trade-related problem and
it is one which in many cases has been effectively addressed by



76

trade-related measures, and we would not want to see these trade-
linked labor rights that we have currently in U.S. law weakened
in any way.

The Hamilton-Lugar bill includes the imposition of increased tar-
iffs on, or other restrictions on imports of products of a foreign
country or entity as economic sanctions when they are used for for-
eign policy reasons. This does include, or has been construed to in-
clude the withdrawal of trade benefits under the Generalized Sys-
tem of Preferences, the special trade advantages we grant to devel-
oping countries, because withdrawing a trade benefit, in effect,
raises the tariffs on that country. We would vehemently object to
any weakening of the GSP labor rights provisions. In fact, we
would like to see these provisions strengthened and implemented
more aggressively in the future.

The debate that has arisen in the last year or so purports to be
about the effectiveness of unilateral economic sanctions as a policy
tool, not about the justness of the causes to which they are applied.
And yet the criticism of sanctions and the legislative vehicles that
have been under discussion have focused exclusively on the prob-
lems involved with sanctions imposed for foreign policy reasons,
while excluding sanctions imposed to attain trade or commercial
objectives, such as remedying unfair trade practices.

This distinction does not make sense. If unilateral economic sanc-
tions are ineffective when used to achieve foreign policy goals, then
they must also be ineffective when used to achieve trade objectives.
And yet the business community and the U.S. Government rou-
tinely threaten and occasionally impose unilateral economic sanc-
tions to achieve commercial objectives or to protest unfair trade
practices, such as violations of intellectual property rights or mar-
ket access restrictions.

Let me just conclude by saying that successful grass-roots action
on trade policy can be a valuable and empowering force, as well as
a legitimate expression of citizen concern. Our task should be to
make these initiatives more successful and effective, not to choke
them.

I look forward to your questions and comments. Thank you for
your time and attention.

The CHAIRMAN. Thank you, Ms. Lee.

[The prepared statement of Ms. Lee follows:]
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Mr. Chairman, members of the Task Force, I appreciate this opportunity to present the views of
the AFL-CIO on the effectiveness and appropriate use of economic sanctions. This is a vast and
complex topic, and I will use my testimony today to touch on some important principles from
the point of view of the U.S. labor movement.

First of all, let me briefly review the areas where there seems to be broad consensus. No one
disputes that unilateral economic sanctions are an essential policy tool, that should be applied
judiciously, consistently, and effectively. All would similarly agree that, given a choice,
multilateral sanctions are preferable to unilateral sanctions.

The differences arise over what to do when it is not possible to achieve cooperation from our
partners to impose multilateral sanctions in an appropriate time frame. In this case, the choice is
between various types of unilateral sanctions, diplomatic action, and inaction.

It is worth noting that the line between multilateral and unilateral sanctions is not clear. Many
multilateral sanctions, like those against the apartheid government of South Africa, began as sub-
national and even private shareholder sanctions in response to grassroots activism and gradually
gamered first national, then multilateral support.

Our challenge is twofold: How can we be more effective in gaining support for concerted
multilateral action, and how can we design sanctions to achieve maximum impact at minimum
cost? We should not allow this discussion to be sidetracked into an ultimately unproductive
debate over whether or not to use unilateral sanctions.

Gaining multilateral support is crucial to the effective use of sanctions. We should use every
means at our disposal and every forum, including the World Trade Organization as well as the
United Nations, to convince other countries to support sanctions in the cases where we have
determined that it is in the national interest to apply them.

There has been much discussion recently about the need to discipline economic sanctions
because, it is argued, they have simultaneously proliferated and become less effective and more
costly. The Institute for Intemational Economics (IIE) released a working paper last year
highlighting the economic costs of sanctions (measured in terms of lost exports) and has testified



78

this year about their limited effectiveness.'

Unfortunately, the IIE study asks the wrong questions and answers them in somewhat misleading
ways . For instance, the study makes two simplifying assumptions. First, it assumes that no
exports cut off due to sanctions will be replaced by exports to other countries, and that therefore
the maximum number of jobs will be lost. While unlikely to be replaced dollar for dollar by
increased exports to other countries, some of the lost exports will certainly be redirected to other
markets. The report mentions the possibility that there are permanent displacement effects that
linger after sanctions have been lifted, but finds little evidence to support this assertion. Second,
the report assumes there are no employment effects due to sanctioned imports. Both of these
assumptions would lead to overstating the job and wage impact of economic sanctions.

Some legislative solutions to the sanctions “problem™ have been proposed. The Hamilton-Lugar
bill, for example (H.R. 2708, S. 1413), imposes new reporting requirements and a 60-day waiting
period before unilateral economic sanctions can be imposed. The President’s Export Council and
the State Department’s Advisory Committee on International Economic Policy similarly released
reports last year calling for measures to slow the process of imposing economic sanctions and to
enforce a more consistent framework for their application.?

The AFL-CIO has no objection to the portions of the Hamilton-Lugar bill (sections 5(5)A and
5(5)B) that require sanctions to be narrowly targeted to the entity or individual responsible for the
offending behavior and seek to minimize the adverse impact of sanctions on humanitarian
activities. However, section 7(A), which requires the President to announce sanctions 60 days in
advance of implementing them, may be counter-productive in some cases, allowing targeted
countries to develop alternative markets or suppliers. This simply dilutes the effectiveness of the
sanctions when applied.

We are also concerned that the definition of sanctions contained in the bill is overly broad, as it
includes “the imposition of increased tariffs on, or other restrictions on imports of, products ofa
foreign country or entity.” This has been construed to include the withdrawal of trade benefits
under the generalized system of preferences (GSP), the special trade advantages we grant to
developing countries (as such a withdrawal in effect raises tariffs). As this is one of the key
places in U.S. trade law where violation of internationally recognized worker rights is grounds
for withdrawal of trade benefits, the AFL-CIO would vehemently object to any weakening of
these provisions. In fact, we would like 1o see these provisions strengthened and implemented
more aggressively.

Before we take any steps to limit our ability to impose economic sanctions in a timely and
effective way, we need to be much more precise in our definitions and clear about our goals.

'Gary Clyde Hufbauer, Kimberly Ann Elliott, Tess Cyrus, and Elizabeth Winston. U.S. Economic
Sanctions: Their Impact on Trade, Jobs, and Wages. Washington, D.C.: Institute for International Economics,
1997. Testimony of Kimberly Elliott, May 14, 1998.

?President’s Export Council. Unilateral Economic Sanctions: A Review of Existing Sanctions and Their
Impacts on U.S. Economic Interests with Recommendations for Policy and Process Improvement. June 10, 1997,
“U.S. Unilateral Economic Sanctions: A Strategic Framework.” Report of the State Department Advisory
Committee on International Economic Policy. September 1997.

2
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Unilateral economic sanctions include trade measures (restrictions of exports or imports);
financial measures, such as blocking assets or withholding loans or development aid; and
government procurement restrictions. Lumping these disparate measures together confuses the
discussion of economic sanctions, particularly with respect to their efficacy and their costs.

Certainly, the domestic economic impact of restraining exports and limiting imports will differ,
particularly with respect to the impact on jobs, wages, and prices, yet recent studies (such as the
1IE report) do not distinguish between these two forms of sanction. Similarly, withholding aid or
opposing loans from the international financial institutions may reduce overall trade indirectly,
but will have a much smaller and less focused impact on one country’s trade volume than other
forms of sanctions. It should also be pointed out that withholding foreign aid will have an
offsetting impact at home, in tiie sense that those dollars will be freed up to be spent on aid to
some other country or domestic programs or tax cuts.

Taking a careful look at the list of sanctions compiled by the National Association of
Manufacturers NAM) in 1997 and publicized by USA-Engage makes it clear that the perception
that the government has gone “sanctions-happy” is overstated. Of the 61 sanctions catalogued by
NAM (and in effect between 1993 and 1996), 26 are financial and involve the withholding of
some type of aid or financing (or a vote against loans from the international financial
institutions). Of the non-financial sanctions, 13 are defense-related, banning the export or sale of
weapons of mass destructions to unstable regimes. Eight of the sanctions are narrowly targeted
measures, such as a ban on imports from a particular Chinese factory that uses prison labor or the
freezing of the assets of an individual engaged in narcotics trafficking. These targeted sanctions
have very minimal national economic impact. Three of the sanctions listed by NAM involve the
denial of GSP privileges to countries (or industries within countries) not “taking steps to afford
internationally recognized workers rights.” Two of the sanctions restructure laws without
imposing new sanctions. Eight involve comprehensive trade sanctions or embargos: these
include Iran, Iraq, Libya, Sudan, Syria, North Korea, and Cuba. Thus, of the 61 sanctions listed
by NAM, only 8 are likely to involve significant economic costs to the United States.

My point here is simply that future research should not try to draw broad conclusions about the
effectiveness or cost of sanctions in general, but should rather rank policy options so we can
make more informed choices.

The debate that has arisen in the last year or so purports to be about the effectiveness of unilateral
economic sanctions as a policy tool, not the justness of the causes to which they are applied. Yet
the criticism of sanctions has focused exclusively on the problems involved with sanctions
imposed for “foreign policy” reasons, while excluding sanctions imposed to attain “trade or
commercial objectives,” such as remedying unfair trade practices. This distinction does not make
sense.

Any criticism of “unilateral economic sanctions™ as ineffective must apply equally to sanctions
applied for trade objectives as to those applied for foreign policy objectives. Yet we seldom hear
an outcry from the business community that the U.S. Trade Representative should refrain from
imposing retaliatory tariffs or withdrawing trade preferences when one of our trading partners has
engaged in illegal dumping or has violated intellectual property rights agreements.
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In fact, unilateral economic sanctions are routinely threatened and occasionally imposed to
achieve commercial objectives or to protest unfair trade practices. A few months ago, the United
States withdrew generalized system of preferences (GSP) trade benefits from Honduras over
egregious copyright violations. Last week, the Clinton administration indicated that it may
retaliate (i.e. impose import restrictions) against France over France’s move to block U.S. com
exports containing genetically modified organisms to Europe.

These trade actions are routine and are generally supported by the business community, even by
many of the same companies that question the usefulness of sanctions as a policy tool to achieve
foreign policy objectives. In the end, objections to “unilateral economic sanctions” in general are
not to the efficacy of the policy tool, but rather to the unworthiness of the cause when there is no
direct economic interest of U.S. businesses at stake.

The U.S. Congress has on numerous occasions recognized the importance of using economic and
political clout of the United States to stand for values other than short-term cash flow: to prevent
the spread of weapons of mass destruction, to prevent the abrogation of democracy, to punish
egregious abuse of human and worker rights, and 10 stop terrorist activities.

It is true that we do not use our available tools consistently or as effectively as we could, and the
labor movement supports efforts to improve the implementation of sanctions. But we would
caution against taking legislative steps to erect obstacles or delay the imposition of sanctions
across the board. As earlier research by IIE has concluded, speed and resolve are crucial to the
effectiveness of economic sanctions: “Sanctions imposed slowly or incrementally may simply
strengthen the target government at home as it marshals the forces of nationalism. Moreover,
such measures are likely to be undercut over time either by the sender’s own firms or by foreign
competitors. The average successful case lasted just under three years, while failures typically
dragged on for eight years.” '

Decisiveness is also important. While some flexibility is necessary, waivers applied
indiscriminately signal that the sanctions policy need not be taken seriously. This undermines the
credibility of future policy.

Let me conclude by saying that successful grassroots action on trade policy can be a valuable and
empowering force, as well as a legitimate expression of citizen concern. Our task should be to
make these initiatives more successful and effective, not to choke them. I look forward to your
questions and comments. Thank you for your time and attention.

Disclosure Statement: Neither the AFL-CIO nor Thea M. Lee received grants from any
government agency pertaining to the issue of this testimony.

4 Gary Clyde niufbauer, Jeffrey J. Schott, and Kimberly Ann Elliott. £ ic Sanctions Reconsidered.
Washington, D.C.: Institute for International Ecc ics, 1990 {; ive summary updated January 1998).
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The CHAIRMAN. Mr. Abrams?

STATEMENT OF ELLIOTT ABRAMS

Mr. ABrRaMS. Thank you, Mr. Chairman, and thank you for the
invitation here today. First, let me say in listening to the two pre-
vious witnesses to see if they would say anything I disagreed with,
I am afraid neither has. So I would first say I think they made
very persuasive arguments.

I think the challenge that we all face is that there is a wide
range of tools available to policymakers and we need to figure out
which tools are best, are most appropriate, in a particular situation
where our freedom or our security or our prosperity may be at
stake. At one end of the spectrum come words, words of thanks,
words of denunciation, diplomatic protests, and, of course, at the
other end of the spectrum, lies and war, a military strike of some
kind. And in the middle there are the economic and trade and fi-
nancial measures, which I believe Senator Lugar would really
make it almost impossible to use effectively.

It has become fashionable in the last year to say that we over-
use sanctions; particularly, we over-use economic sanctions. There
is a very large business lobbying effort now to persuade the Con-
gress of that, arguing that sanctions are usually ineffective, that
they hurt our interests, and that the real thing we need to do is
we need to engage economically in these countries. That is likely
to produce democracy, human rights. I think those are serious ar-
guments, but I really think they are wrong.

If sanctions were really so ineffective, if unilateral sanctions were
really having no impact on the target countries, why would so
many people, so many dictators, in particular, devote so much time
and treasure to try to get those sanctions lifted? Obviously, they do
have an impact. They have an economic impact and I think they
have a political impact in the target countries.

And how are they ineffective? One thing they are certainly effec-
tive at doing in the human rights cases is showing the outrage, the
horror of the American people, at those vicious human rights
abuses. And they are very often effective in restricting the access
of the target regime to this economic superpower and this, the
world’s largest market.

I think we are obviously the leader of the democracies, and our
refusal to treat, for example, despicable dictatorship as if it were
a fine trading partner, to treat a proliferator of nuclear weapons
or missiles as if it were a fine trading partner, is not foolish or inef-
fective. It is admirable, even if we do it unilaterally.

There was one line of Secretary Eizenstat’s that is in his written
testimony that I thought was very well-said, and that is we cannot
permit other countries to veto our use of sanctions by their failure
to act. I think we need to take a real careful look at this notion
that we are hearing in a lot of the business propaganda that trade
is a form of engagement that produces democracy in some sort of
magical fashion. Clearly, I would think—economic development in
Korea is a good case that, over time, does create a middle class, can
lead to a more democratic society and government.

But when we import goods from companies that are owned by
the People’s Liberation Army, we are adding to the PLA’s re-
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sources; we are not promoting democracy in China. If we were to
allow business deals with the Cuban government, then we are en-
riching the government of Cuba; we are not helping the people it
oppresses.

What I think Mr. Lugar’s bill does is to put an endless array of
roadblocks in the way of economic sanctions, making it more likely
that they will not be used. And, of course, that leaves you with
those two options. Either you use words, which are far more likely
to be ineffective, or you end up in a corner where what else do you
have left but some kind of military response. I would think it is far
better to undertake a case-by-case analysis whenever sanctions are
proposed, using what standards you think are sensible, without the
great burdens imposed by the legislation.

I think, for reasons that have been stated, the required delays
are not sensible. I think the definitions of sanctions are far too
broad. I think the bill—and this has been said before—has a very
odd hierarchy of values. Unilateral sanctions can be imposed, and
quickly, when one company has been hurt by some country’s unfair
trade practice to enforce a countervailing duty or dumping case, for
example. But if a country is massacring Christians or selling nu-
clear-tipped missiles, then you have to jump through all those hur-
dles to impose sanctions. I don’t see the logic of it.

So I would argue that it is just not sensible to impose all of these
hurdles. It is far more sensible to try, for sure, to target sanctions
where they will have the greatest impact. We should try to do that,
but we should not allow the interests of a small number of compa-
nies to outweigh the interests of our country in using our economic
might to promote peace and freedom and to protect our national se-
curity.

Thank you, Mr. Chairman.

The CHAIRMAN. Let me ask each of you, if you were in my seat
and you had been asked by the Republican Leader to evaluate our
policies and come up with a recommendation, beginning with you,
Mr. Abrams, would your recommendation be that this is not some-
thing we ought to address at all, that this business is, of necessity,
an ad hoc determination and that this is an impossible task?

Mr. ABrAMS. I think it is, of necessity, ad hoc. I think that it is
reasonable for the Congress to say, look, we want to be targeting
sanctions as carefully as we can in each case, and we want to think
carefully, using some of the standards that have been discussed in
the Lugar bill and have been discussed here today, to judge wheth-
er this particular application of sanctions really is effective.

The CHAIRMAN. If I may interject, Congress demonstrated re-
cently that when the wrong result was occurring, we could act pret-
ty fast, and we passed legislation which lessened the Glenn amend-
ment s impact on the U.S. Agriculture Sector. Clearly, that was a
situation where existing law was, in the view of everyone, counter-
productive and we changed it.

Go ahead.

Mr. ABrams. Well, I think that is a very good example, and that
is why I think it is a mistake to adopt this kind of bunch of hoops
and hurdles and obstacles in the abstract. I would rather see some-
thing like a Task Force report that sets forth a common-sensical
approach to evaluating any proposal to adopt sanctions in a par-
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ticular case, and then when the proposal is made by the adminis-
tration or by a Senator, you compare it in your debate in the com-
mittee, or in evaluating what the administration has done you com-
pare it to the standards that you have. But I think that to adopt
the Lugar approach here would be to eliminate the tremendous ad-
vantage that you have to quickly react to a real-world situation.

The CHAIRMAN. In your view, are restrictions on foreign aid a
sanction?

Mr. ABRAMS. Absolutely not. I heard Secretary Eizenstat, but the
more he explained it, the less I understood it. It is an act of gener-
osity on the part of the American people, acting through their Gov-
ernment, to give a gift to another people. I don’t see how the deci-
sion not to give that gift constitutes an economic sanction. I don’t
punish you if I don’t give you a birthday present.

The CHAIRMAN. Ms. Lee, would you address both these questions
I asked Mr. Abrams?

Ms. LEE. Yes. I guess I think that the issue can be addressed by
guidelines or by a Task Force report that can lay out both what the
criteria should be for when sanctions need to be applied and for a
ranking of the possible tools available, the different kinds of sanc-
tions, of which some are, I think, much more costly than others.
For example, restrictions on American exports of goods that are
easily available, like agricultural products or commercial products,
does seem to me somewhat counterproductive.

You restrict the American export of something which is easily
available at similar prices from other countries. That could be one
of the more costly and least effective kinds of sanctions that we do
apply, as opposed to some other things, for example, withholding
foreign aid or freezing assets or other kinds of sanctions which
have both a smaller economic cost to the United States and a larg-
er impact on the targeted audience.

The CHAIRMAN. Then you agree with Mr. Abrams that restric-
tions on foreign aid are not a sanction?

Ms. LEE. I guess I would agree that it is not a sanction that
needs to be disciplined. I think it is a very good use of how we give
foreign aid that we should be rewarding countries that have good
human rights and labor rights records and democracy, and so on.
And we should take that into account as we figure out what our
foreign aid guidelines are, and so on.

But, yes, I guess I think that we need more flexibility and less
rigidity in terms of the sanctions applications. What the Congress
doesn’t need is more limitations on itself or necessarily on the
President in terms of delaying, slowing, blocking the use of sanc-
tions, but possibly more intelligence about which sanctions work
best.

The CHAIRMAN. Mr. Roth, would you address both those ques-
tions, too?

Mr. RoTH. Yes. I actually thought, Mr. Chairman, that your
opening statement was excellent in this regard. If I understand
what you were driving at, you seemed to be aiming toward treating
different kinds of economic pressure differently. I don’t agree with
Secretary Eizenstat that every form of economic pressure is the
kind of sanction that needs this sort of strict regulation that Sen-
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ator Lugar’s bill would impose, and so I think that we really need
to look at them case-by-case.

In the case of economic assistance, I don’t believe that aid is an
entitlement. I believe the U.S. Government has every right to grant
aid conditionally and to unilaterally revoke that, and there is no
need for anything extra.

The CHAIRMAN. In the foreign aid bill, you are talking about?

Mr. RoTH. In the foreign aid bill, exactly.

The CHAIRMAN. Yes.

Mr. RoTH. And, frankly, it is not even clear to me—in the cur-
rent version of the Lugar bill, it says that a new unilateral eco-
nomic sanction would be defined as something imposed pursuant to
any law enacted after the enactment of this bill. Does that mean
that the invocation of 502(b) of the Foreign Assistance Act cutting
off economic support funds——

The CHAIRMAN. I assume so. We pass a foreign aid bill every
year, so we would be doing that in the future.

Mr. RoTH. Okay, because I mean I could see the opposite inter-
pretation as well, which is to say that 502(b) is there already and
that the cut-off of the aid would be preexisting legislation. But I
mean I think that is an important thing to clarify either way. I
think it would be a mistake is you needed to jump through all
those hoops to cut off aid to some government that starts system-
atically massacring people.

In terms of conditional trade benefits, similarly I don’t think
there is any need for this kind of strict regulation. If you take
something like the Generalized System of Preferences, there al-
ready is lots of procedure governing that. The U.S. Trade Rep-
resentative takes petitions, holds hearings. Everybody gets heard
as to whether there are serious enough labor rights violations to
warrant a cut-off of the trade benefits, and there is a conditional
grant. You get the trade benefits so long as you are operating on
a fair, level playing field by allowing workers in your country to or-
ganize and bargain collectively. It makes no sense to add additional
procedures onto the quite extensive ones that exist in current legis-
lation. You could say the same thing about OPIC, you could say the
same thing about Ex-Im Bank loans.

When it comes to the international financial institutions, as I in-
dicated in my testimony, I just don’t understand that. Yes, there
may be some atmospheric effect, but it would seem to be precisely
in places like the World Bank or the IMF that you want to allow
the U.S. to take a lead to say we are going to vote no and then
to try to rally support for that rather than to sort of go in and say,
well, if you all will join us, maybe we will go back and convince
our government to vote no. That is not the way you lead. And,
again, I think that the Lugar procedures are too much for those cir-
cumstances.

What I think we really should be focusing on here is commercial
activity and what kinds of restrictions on commercial activity or in-
vestment should be permitted. I, for one, would completely exempt
food from the realm of sanction. I don’t see the justification, even
in the five cases that the U.S. currently restricts food sales, for that
to take place. And a lot of the impetus for this bill comes from the
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agricultural community that says, you know, why are you stopping
us from selling food to people?

The CHAIRMAN. Right.

Mr. RoTH. I think that since one of the basic principles of sanc-
tions is that they should be respectful of human rights, and since
I think it very quickly borders on a violation of human rights to
deprive people of food—you know, we are not selling food to North
Korea while people are starving. That is crazy, and so I would ex-
empt agricultural goods altogether.

With the remaining commercial goods, I think you really have to
look—military equipment, arms and the like, are exempted from
the Lugar bill, but Eizenstat would include it. I think that should
not be treated the same as, you know, trading with just a private
business in a regular country. So I do think that the kind of
nuanced approach that you suggested in your opening remarks is
what is required. To try to develop one rule to fit every situation
is bound to fail and I think will straightjacket us and make U.S.
policy much less effective in this area.

The CHAIRMAN. Thank you, Mr. Roth.

Senator Lieberman, I think you are the last act here.

Senator LIEBERMAN. I can’t say that I am prepared to finish with
a flurry here, but I thank you.

The CHAIRMAN. Next to the last.

Senator LIEBERMAN. Oh, okay, good. I will just be the warm-up
act for Senator Hutchinson.

Let me thank the witnesses. I regret that I was on the floor a
little longer than I thought I would be coming back, but I have
seen your statements and I am in sympathy with them.

Let me ask you a question I asked Secretary Eizenstat, which is,
you know, we assume that economic sanctions that affect American
businesses cost American businesses. Obviously, we have talked
here and there were questions about how does one quantify the
gains that we achieve, particularly in something like human rights.
And as you have said in one way or another, it says a lot that is
good about our country that we are willing to sacrifice economically
for principles, let alone interests of ours.

But I am wondering in your work on this subject whether the
three of you have ever seen any true quantifications of the costs
of various sanctions for American business or whether this is large-
ly anecdotal.

Mr. Roth?

Mr. RoTH. Well, let me begin with the initial part of your com-
ments because I think this is part of what you are driving at. I
mean, my answer to the last part of your question is no, I don’t
know the actual costs to business. But I think what you noted at
the outset, which I fully agree with, is that there are gains for
business to have from strong U.S. support for human rights.

It is in the business community’s interest to have the rule of law
worldwide. It is in the business community’s interest to have the
stability that comes from democratically elected governments rath-
er than dictatorships. And so I think it is a mistake to view the
support of human rights and the support of business as antithet-
ical.
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It is in the interest of business that there be broad American
support for engagement in the global economy, support that will
only come if we have strong support for labor rights as an essential
aspect of our embrace of the global economy. So I think there is a
false dichotomy that tends to emerge here where, in fact, there is
much more in common.

Senator LIEBERMAN. That is a nice twist, actually. I hadn’t been
thinking of that. But, you know, in the Chinese case, as you know,
in the PRC, a lot of the work that is going on on the rule of law,
work that the U.S. is doing, is being encouraged and really in some
senses appealed for by our business community because of a desire
for predictability in relationships, contract law if you will. But
there is also a broad feeling that that will help because of human
rights because it will create a procedure, a society of due process.
But you are absolutely right; it works the other way, too.

Ms. Lee, do you have any evidence of cost, quantification of-

Ms. LEE. Well, I would first of all agree with Mr. Roth’s state-
ment that human rights and labor rights can be something which
create stability and create the kind of sustainable political democ-
racy that is good for business. It is a good business environment
for investment, and so on.

I would say just briefly in terms of the quantification of costs
that the IIE study, the Institute for International Economics, which
attempts to measure the cost of economic sanctions for U.S. busi-
nesses and in terms of jobs, in my view, very grossly overstates
those costs partly because it takes what might be costs to individ-
ual businesses and assumes those are net national costs; that if we
lose one export market, some of those exports will be replaced by
exports to other places.

And the same thing with foreign aid, that foreign aid could be
withdrawn from one country and then given to another country, or
the money could be used differently within the budget, and so on.
And so the actual cost of economic sanctions on the net national
level to businesses or to jobs, I would say, is much smaller. The
marginal difference between two different activities, between in-
vesting in one country and investing in another country, for exam-
ple, in Burma or in Thailand, is much smaller than the gross that
is often put forth. So on both levels, one that human rights are
good for business, and on the other that many of those costs are
fungible.

Senator LIEBERMAN. Thanks.

Mr. Abrams, good to see you. Thanks for being here.

Mr. ABRAMS. Nice to see you, Senator. I don’t think there has
ever been a really reliable study of the costs. In fact, maybe that
is something the Task Force could call for from, I don’t know, GAO
or the Statistical Assessment Service or somebody.

Senator LIEBERMAN. Let me ask a final question, maybe a hard
one to answer, but, Mr. Roth, you indicated you are opposed to
sanctions that deprive people of food, for instance. Are there any
sanctions here that are preferred? Let me just deal with the cause
of human rights for a moment. Any of you really, are there any
that you think are more appropriate or, from experience, more ef-
fective sanctions to apply in the interest of protecting human rights
of citizens around the world?
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Mr. Roth?

Mr. ROTH. I mean, I think that there actually is pretty broad
agreement as to what works better than other things. The real con-
troversy comes down to, you know, what happens if the preferred
sanctions are unavailable. Can you go on to the less preferred sanc-
tions?

Senator LIEBERMAN. Right.

Mr. RoTH. But I think it is broadly agreed that multilateral sanc-
tions are better than unilateral sanctions. I would simply argue
that it is important to retain the right to impose unilateral sanc-
tions if that is all that there is, say, in the case of Milosevic in
Kosovo.

I think it is clear that sanctions work better if they are tied to
clear benchmarks so it is clear to the target what needs to be done
to get the sanctions lifted. It is best if sanctions are imposed quick-
ly, which is one of the problems with the Lugar bill because it
would impose a delay that would undermine the effectiveness of
the sanctions.

Senator LIEBERMAN. Quickly after enactment, you mean?

Mr. RoTH. No, no, after the offending event.

Senator LIEBERMAN. Yes.

Mr. RoTH. In other words, you know, Milosevic cracks down on
Kosovo. It is best to act within a day or two rather than 45 days
later.

Senator LIEBERMAN. Right.

Mr. ROTH. Sanctions work better if they are targeted at the lead-
ership of the government. Prosecution is the best one, if you want
to consider that as a form of sanction. Certainly, seizing assets, de-
nying visas, trade sanctions imposed on industries with govern-
ment controls, cutting off economic assistance to the government—
those are all very targeted sanctions which are better than broad-
based trade sanctions.

It is obviously better if a sanction is supported by key constitu-
encies within the country, particularly if they are able to speak out.
And it is also important that the sanctions themselves respect
human rights. That is one of the reasons why I am opposed to
using food as a sanction. So those are, I think, broad principles.
But, you know, sometimes you have to breach those if the only
thing left is something that falls outside of those principles, if you
think it will be effective.

Senator LIEBERMAN. My time is up. Thank you.

Senator HUTCHINSON [presiding]. Senator Lieberman, I believe
you can take all the time you want.

Senator LIEBERMAN. That is okay.

Senator HUTCHINSON. Thank you, Senator.

Mr. Roth, you said that targeted sanctions were better rather
than comprehensive trade-based sanctions, which I think I would
certainly agree with that. When we had a package dealing with
human rights abuses in China that we attached to the State De-
partment authorization on, I think, one of the appropriations bills,
one of the criticisms was that it would be impossible to monitor or
enforce. Could you respond to that concern on those kinds of tar-
gets? For instance, government-operated industries where there
were human rights abuses, labor abuses, child labor, those kinds
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of things going on—how would we be able to monitor and enforce
such sanctions?

Mr. RoTH. Well, I recall that debate and what was proposed, as
I recall, was that rather than cut off MFN across the board, say,
that there be some kind of tariff increase for businesses that were
owned or operated by the PLA. And even if you were to accept the
argument that was made at the time that it is impossible to know
which companies are run by the PLA because there are all sorts
of shell companies and intermediaries, it is possible, I believe, to
identify industries which tend to be dominated by the PLA.

And that may be a rough cut. It is not quite as tailored as actu-
ally picking out the PLA-controlled businesses, but it would be one
way which would be monitorable to say, okay, you know, the PLA
tends to dominate “x” industry, therefore we are going to increase
tariffs on that industry. And it is not ideal, but it would be a way
of taking a step forward without simply throwing one’s hands up
and saying you can’t monitor anything.

Senator HUTCHINSON. This next question probably has already
been asked and answered, so I apologize, and I really apologize for
missing the testimony. I was here earlier and left and came back,
and I regret that I was not able to be here.

I think Senator Lieberman was touching upon this. On those
kinds of sanctions where they are targeted, like what we were just
talking about on PLA on industries in China, what kind of eco-
nomic impact—how does that affect business? Is that as big as
what opponents of even narrowly targeted sanctions would argue
that it is? How big a factor is that?

Mr. ABRAMS. It is very hard to measure and there is no reliable
study of that question. If you think of the PLA, which I guess is
a favorite thing to think about because it is for many Americans
evident that that is a good place to make a cut—don’t do business
with the People’s Liberation Army when it is engaged in repressive
activities. It is probably the case that some American companies
are going to lose out on an opportunity to sell arms or materials
that go into arms, or uniforms or boots to the PLA.

But this is an old question. You know, once upon a time in the
1970’s, the question was tear gas, selling tear gas and cattle prods
to security forces in different countries around the world. And, you
know, the first answer, I guess, is to say there are some things you
don’t want to sell at all. In other cases, there are things you don’t
want to sell to that person at all, regardless of the potential profit-
ability to some American manufacturer.

I would say in the case of the PLA we really don’t know because
no one has ever totaled up the impact of all of the potential lost
sales to companies that are PLA-dominated, and we don’t know—
in the case of importers, I suppose there are importers who are los-
ing money because they cannot import products made with slave
labor. There, again, I mean the real answer is, well, we don’t want
to do that even if it does make some profits for somebody. But one
of the things we were talking about just before your arrival was the
need for somebody, in the Government or out, to do a reliable as-
sessment of what those numbers really are. How much is it hurt-
ing?
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Ms. LEE. I would just add to that what is maybe obvious, but
that the import and the export impact is very different for Amer-
ican jobs. For example, if you lose an export, then you are going
to lose jobs, if you are losing the export of cattle prods, for example,
and that is something that we would—you know, I think the labor
movement recognizes there are times when there will be jobs lost
if we take a principled stand on the basis of human rights and
labor rights.

But on the other hand, not accepting imports as slave labor, im-
ports from the People’s Liberation Army, means that American
workers are not forced to compete with egregiously bad conditions
in other countries. And that is something which is good for not just
the number of jobs, but the quality of jobs here in the United
States, and that is why, you know, our belief that it is good for the
U.S. economy as well as good for the developing world to have a
principled stand on worker rights in trade legislation is something
that is good for American workers and is also good for the quality
of the labor market and the middle class and development, and so
on, in developing countries and our trading partners.

Senator HUTCHINSON. Did you want to add anything, Mr. Roth?

Mr. RotH. No.

Senator HUTCHINSON. Okay. Is the idea of requiring an economic
impact statement or some kind of a quantification of impact—is
that really a practical solution or a practical requirement in impo-
sition of sanctions?

Mr. ABRAMS. I think it is sensible to think about it; that is, I sup-
pose one can envision some case where you would look at the im-
pact in the foreign country and say it is probably going to be mar-
ginal, it is not going to have much impact. But you can see a real
impact on American jobs and say, wait a minute, surely there has
got to be a more targeted sanction that we could use in this one.

So I think it is sensible to ask precisely that question, but I don’t
think it is possible to quantify it. And so I don’t see why it is sen-
sible to put it in legislation and make everybody jump through
hoops and do 12 reports of it, rather than simply maybe put it in
the Task Force report and have it in your minds so that you know
that when anybody proposes sanctions, you and other Senators are
going to say, well, tell me why this is the most sensible sanction
and why you disregarded others.

I think that it is always wise to think about the effectiveness of
the particular move that is being proposed here in the Senate or
by the administration. I just don’t think that putting it in a incred-
iblly elaborate system of hoops and obstacles is a good way to make
policy.

Mr. RoTH. If I could add to that, too, I think that the list that
is in the current Lugar bill is a very one-sided list. It is sort of a
maximalist business position. And if you are going to go through
a list of considerations, put in what will be the effect on American
credibility if we are seen as trading with somebody who is commit-
ting mass murder at home. You know, what will be the effect on
our credibility if we are actually complicit in that because we are
funding him by giving him aid?

Senator HUTCHINSON. I would imagine it would really get hard
to quantify some of those things.
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Mr. RoTH. But I mean I don’t think any of this is so easy to
quantify. It really is a balance of considerations and these are im-
portant considerations.

Senator HUTCHINSON. It would seem to me one of my concerns
would be that such a requirement—in fact, in much of the legisla-
tion the goal would be to eliminate sanctions or to so restrict them
that it makes it an ineffective option in foreign policy.

Ms. LEE. Or to slow it down so much. I mean, that is the other
thing about reporting is that it is always great to have more infor-
mation, but if it means that everything takes an inordinate amount
of time because you need to have 19 different reports from 17 dif-
ferent agencies before you can proceed, then it becomes simply an
excuse for slowing the process, and that has all the problems that
we have been talking about here.

Mr. ABRAMS. If I could add, Senator, I think one has to ask, well,
if that is logical, and I think it is, and that happens—that is, it
slows sanctions down or makes it less likely that we ever adopt
them—well, then, what are we going to do? It seems to me what
it does is if you get pushed out of the broad middle of a lot of pos-
sible trade and economic sanctions, defining them broadly, you are
either at one end where you are just making speeches, which is not
going to have much of an impact, or you are pushed to the other
end of the spectrum where you end up saying, well, maybe we
should send in the Marines. So I don’t see why it is effective as a
policy tool for you to take that whole broad middle area and make
it less likely and less possible to use it.

Senator HUTCHINSON. I am assuming that probably you already
answered the question on defining what a sanction is. Should the
denial of aid and benefits be considered a sanction?

Mr. ABRAMS. Could I just add one thing we didn’t discuss? And
I really would like to just make one statement about this. We
didn’t ask the question of what is unilateral. I was very struck in
the Lugar bill that a unilateral sanction is something that you do
alone and multilateral stuff happens under an international legal
regime like the UN.

In other words, if you can get the British and the French and the
Germans and the Italians and the Japanese with you, that is not
multilateral under the Lugar bill. It has got to be very formal,
under some kind of international organization. I don’t see why that
is a sensible definition at all.

Senator HUTCHINSON. You are argued in “Words or War” that
that would put us in a position of going to the lowest common de-
nominator and, in effect, giving any nation a veto power over our
foreign policy in the area of sanctions, or multilateral sanctions
anyway. Is that fair?

Mr. ABRAMS. It is, and in his written testimony Mr. Eizenstat
said we cannot permit other countries to veto our use of sanctions
by their failure to act. I think that is really the same idea.

Mr. RoTH. In terms of the question, is the conditional grant of
economic assistance a sanction, I think we all answered no, it
shouldn’t be. I wanted to add one thing, if I could, which is that
there is a tendency to view the U.S. as somehow sanctions-crazy
and that we are imposing sanctions and nobody else does.
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But if you take the Lugar definition, which would be that a con-
ditional grant of economic assistance or a conditional grant of trade
benefits is a sanction, then the European Union sanctions every
single country that it has a trade and cooperation agreement with
because all they do is give aid and trade benefits conditionally.
That is the way they do it. In fact, I think in many ways that is
a superior system because they actually have the recipient’s signa-
ture on a contract and, in a sense, you have their consent to the
withholding of aid or trade benefits if they violate human rights,
say. We, instead, have broad legislation and then follow that legis-
lation by revoking——

Senator HUTCHINSON. But you said you can’t have it both ways.
You can’t have a broad definition of sanctions and then say we are
the only one that has gone sanctions-crazy in the world when you
look at the European

Mr. RoTH. Precisely, because the EU does it everyplace.

Senator HUTCHINSON. What about the issue of giving Presi-
dential waivers? How much does that—under the guise of flexibil-
ity, how much does that undermine the use and implementation of
sanctions as a foreign policy tool?

Mr. RotH. I think that the current system of having different
kinds of waivers given in different situations is probably the right
way to go because there will be times when you, in fact, want to
give broad latitude to the executive branch, usually when you trust
the executive branch.

Senator HUTCHINSON. Their argument was that almost every
sanction has some kind of waiver, but that the waivers vary so
much that there is no consistency in our policy.

Mr. RoTH. And I don’t think consistency is the highest value
here. In other words, there will be times when the administration
is in your wave length and you can give it a national interest waiv-
er because you trust it to be pushing as hard as it can. And the
two examples that Secretary Eizenstat cited may be good examples
of that.

But there will be other cases when the administration is not
eager to do what Congress has asked it to do, in which case you
will want to have a much narrower waiver authority. And I think
it is important for the Congress to be able to vary in terms of how
much leeway it is going to give the administration, depending on
how willing it feels the administration is to really push the objec-
tives of the congressional legislation.

Mr. ABRAMS. Again, it seems to me the search for consistency is
ever-present, but it is probably the enemy of good policy here. I
agree with Mr. Roth.

Senator HUTCHINSON. I think I had better quit. I have gone way
over. That is the luxury of being the last one, but I don’t want to
torment you all too much.

Mr. Abrams, I want to compliment you. I enjoyed your article. I
haven’t read “American Purpose,” the whole thing, but it was a
very thoughtful piece. In it, you do make some reference to China
and the missiles, nuclear technology transfer, and the possible con-
nection to what India did in response to Pakistan’s receiving of
that technology.
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I would like all of your opinions, and I will close with this. In
the case, I guess it was last week or the last ten days, of the CBS
reporter who was arrested in China, our response thus far—I don’t
know if we have had a response other than a verbal protest. I have
written the Secretary of State.

Where we have ongoing human rights abuses, and sometimes
even in the midst of—what are the appropriate steps? What should
we be doing? What kind of tools should we have at our disposal to
respond to situations like this most recent one, which in itself
might not be the cause for action? But in this case there is a long
pattern of abuses similar to that. Even in the face of the Presi-
dent’s visit to China, we found that within a few days of his visit
they were, before and after, rounding up those who would start an
opposition political party.

While I don’t know all of the circumstances or all of the facts con-
cerning this reporter who was arrested, it seems to me it is part
of the continuing pattern to prevent truth, access to the informa-
tion by the Chinese people, and what is going on in China getting
out. So I just wonder what kind of hierarchy of responses should
we have at our disposal. What would be the proper kind of thing
for our Government to be doing, if I could just get each of your
opinions?

Mr. Abrams, since I complimented you so effusively, I will let you
begin.

Mr. ABrRAMS. Thank you, Senator. Well, this is a special kind of
human rights matter because it involves an American, which we
are bound to take very seriously. I don’t fault the administration
for starting to approach this with what we used to call quiet diplo-
macy; that is, with just saying to the Chinese fairly quietly this
can’t happen, this person needs to get out right now.

But I think if that doesn’t happen immediately in this case or
other cases, what you need to do is find a sanction that teaches—
it may sound condescending, but that teaches the Chinese you can’t
do this and you will wish that you hadn’t if you try it again.
Maybe, for example, since we are dealing with one individual, what
we do is we come up with a list of 10 Chinese officials who are
barred from the United States for the next 3, 6, 9, 12 months, so
that we say, look, we are not destroying the bilateral relationship,
but next time you think about picking up an American, think twice
because there will be a price to pay.

I think maybe going after individuals in a case like this is better
than a broad-scale economic sanction. But I think we need to be
willing to ratchet it up in a case where the person is not released.
That 1s probably not this case, but it is a very good example of the
kind of difficulties you run into in matching the particular sanction
with the particular offense. And it is a very good example—I would
just close with this—as to why it may not be so wise to legislate
all of this and wiser to allow for a great deal of flexibility.

Senator HUTCHINSON. Go ahead.

Ms. LEE. Well, I guess I would agree that in the case of an indi-
vidual like that you would start with diplomacy and hope that that
would work. I would point out in terms of effectiveness and what
sort of gets the attention of the Chinese government that back in
1995 we did threaten the imposition of tariffs on, I guess, about
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$100 million worth of Chinese goods over the violation of intellec-
tual property rights, and that was one of the times we got the most
response from the Chinese government. We didn’t end up imposing
those tariffs, but we did get some satisfaction. Maybe it was short-
lived satisfaction.

Senator HUTCHINSON. In that case, it was not a human rights
situation.

Ms. LEE. Right, exactly.

Senator HUTCHINSON. It was an economic situation which we re-
sponded very forcefully about.

Ms. LEe. We responded forcefully with the threat of economic
sanctions, of unilateral economic sanctions, and it was effective in
that short run. So I guess the point is simply that we shouldn’t
rule out the use of unilateral economic sanctions in the case that
there are repeated human rights violations of that kind with a gov-
ernment that is not responsive. But I think that is a long-term, dif-
ficult question with the Chinese government.

Mr. RoTH. Well, I could go on at length about the Clinton admin-
istration’s China policy, but suffice it to say that the Chinese gov-
ernment, in my view, has only responded to pressure over the last
six years. When there has been sustained pressure, it has moved.
When the administration has embraced solely a constructive en-
gagement approach, it has gotten nowhere.

And what particularly concerned me over the last year is that
there were two obvious sources of leverage that the administration
had, neither of which would have entailed significant economic
costs at all to the United States. One was proceeding with the criti-
cal resolution before the UN Human Rights Commission in Geneva
which we gave up in return for a promise that is yet to be fulfilled
that a human rights treaty would be signed. In other words, we got
nothing out of withdrawing the treaty.

And the second was Clinton’s visit to Beijing, where the Presi-
dent could have said quietly, if he wanted, I am not going to go to
Beijing until you give me something systematic, stop reform
through labor imprisonment, release the counter-revolutionary
prisoners who are in prison for an offense that no longer exists on
the statute books, release the people who are still in prison for the
Tiananmen democracy demonstrations, give me something mean-
ingful and then I will come to Beijing.

He didn’t do that. He went, engaged constructively, got nothing
in return. He got to talk on TV, you know, which was nice, but it
is not something that has been of any immediate significance to the
Chinese people. And I think it is the administration’s refusal to use
any form of leverage, any form of pressure, that has left us in such
a hole when it comes to trying to improve human rights in China
today.

Senator HUTCHINSON. Well, thank all of you. Thank you for in-
dulging me for far more than five minutes.

Senator McConnell has given me authority to say the hearing is
adjourned. Thank you.

[Whereupon, at 4:38 p.m., the Task Force was adjourned.]
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The Task Force met, pursuant to notice, at 2:33 p.m., in Room
SH-216, Hart Senate Office Building, Hon. Mitch McConnell,
(chairman of the Task Force) presiding.

Present: Senators McConnell, D’Amato, Hutchinson, Lugar, War-
ner, and Biden.

OPENING STATEMENT OF HON. MITCH McCONNELL,
U.S. SENATOR FROM THE COMMONWEALTH OF KENTUCKY

Chairman McCONNELL. This hearing will come to order.

Our first panel today for the task force on economic sanctions
will include: Dr. Richard Haass of the Brookings Institution; Dr.
Gary Hufbauer, a Reginald Jones Senior Fellow at the Institute for
International Economics; and Mr. Barry Carter of the Georgetown
University Law Center.

Later, we will be hearing from a second panel which will include:
Tom Donohue, president and CEO of the U.S. Chamber of Com-
merce; a good friend of mine, Bill Sprague, who is president of the
Kentucky Farm Bureau, testifying on behalf of U.S. agricultural in-
terests; and William C. Lane, CEO of USA Engage.

Today’s witnesses offer the most expertise in assessing the cost
of sanctions. The members of the first panel have each been in-
volved in thought-provoking and thorough studies of the policy, his-
tory, circumstances, purposes, accomplishments, and impact of
sanctions on jobs, income, and our economy.

Yesterday, a number of members asked our witnesses how do we
quantify the cost of sanctions. Well, today, we have assembled the
experts to tell us.

The second panel can offer practical judgments about the impact
sanctions have had on U.S. commercial and agricultural sales and
related jobs.

Representing companies and constituents who are the heartbeat
of the American economy, they know firsthand what it means to
lose market access and share to the seemingly arbitrary impact of
sanctions.

At some point over the past few years, each witness today has
offered the view that most unilateral sanctions are ineffective and
too costly. This view must be considered in the context of the think-
ing offered yesterday that we cannot allow other countries to veto
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our interests in or use of unilateral sanctions by their failure to
act.

Our challenge on this task force is to find the right balance be-
tween American economic opportunity and our use of sanctions to
advance democratic free markets. These need not be mutually ex-
clusive goals. However, since 1993, today’s witnesses would suggest
that the acceleration of sanctions seems to place more emphasis on
the latter at the expense of the former.

I hope the two panels will help us arrive at a better understand-
ing on how to achieve a better balance of our interest.

I see my colleague from Delaware has arrived.

What we did yesterday, Joe, was to have brief opening state-
ments from the Chair and the Co-Chair and then go straight to the
witnesses. So, if you would like to

Senator BIDEN. Well, Mr. Chairman, I appreciate that. I will not
take much time.

You have worked and our staffs have worked very hard on this
issue, and I was not here yesterday. I want to explain, as they say
in our business, a point of personal privilege. I was in a hospital
just about to be handed my second granddaughter, and as impor-
tant as sanctions are, I wanted to be there. So I do apologize for
not being there, but I would have had great trouble explaining to
my mother why I chose to go to a sanctions hearing rather than
be at the hospital as my second granddaughter was delivered.

With your indulgence, Mr. Chairman, I would like to briefly de-
liver the statement I would have given yesterday.

As you know better than anyone, the majority and minority lead-
er presented this task force two assignments; first, to make rec-
ommendations on sanctions imposed against India and Pakistan
last spring, and that has already been fulfilled. A second assign-
ment was to make recommendations on broader sanctions policy,
which as we all know is far more difficult, both because of the com-
plexity of the subject matter and the diversity of views within this
body.

The question before the task force is not whether sanctions are
legitimate, at least my view that is the question. It should go with-
out saying that sanctions are a necessary part of the diplomatic
toolbox, and the Constitution counts us in on that deal. It is a very
important point to make, and we should not in any way, in my
view, imply and/or suggest we are not legitimately involved.

Now, this is not micromanaging. This is a constitutionally au-
thorized tool available to us as well. Nor is there any doubt about
our ability to impose or enact economic sanctions. As I said, the
power under the Foreign Commerce Clause gives us that authority.

But what Congress cannot do is conduct the daily business of di-
plomacy. Only the President can negotiate with foreign govern-
ments, and as a partner in the formulation of foreign policy, it
seems to me that Congress has to take care to exercise its power
in ways that do not unduly restrain the executive.

Foreign policy always involves a complex mosaic of interests, and
it is rare that two cases will involve the same considerations.
Therefore, it is difficult in the abstract, in my view, to devise a pre-
cise road map for use of sanctions, but in considering our rec-
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ommendations to the Senate, it seems to me we can establish some
guideposts to chart our course.

First, both Congress and the President should resist the rush to
sanction when foreign policy challenges arise. Diplomacy should
not be seen as a dirty word. It can work, but it requires patience
and tenacity.

Second, we should be especially cautious in imposing unilateral
sanctions. As the Senator from Indiana has pointed out time and
again, they very seldom ever have a positive result.

As the global economy expands, our ability to use economic
power to influence the country’s decision-making will shrink.

I remember when Dr. Haass was helping us on this Committee.
We used to talk about the ability to sanction economically a par-
ticular product or a particular endeavor, and we were the only
game in town. If they did not get it from us, they did not get it.
There is hardly anything we can say that about now.

So suppliers in Europe and Asia, unconstrained by governments
which usually favor profits over principal, are happy to supply the
goods that we restrict, thereby undermining our policy and depriv-
ing our companies of markets.

As the world’s only super power, we must often lead by exam-
ple—and act alone when necessary, but unilateral sanctions should
be utilized only after other options have been exhausted, and in
rare circumstances in my view.

Third, in enacting sanctions laws, the Congress should build in
flexibility for the President, the flexibility to negotiate changes in
the conduct that we oppose and flexibility to meet changing cir-
cumstances.

It has been my experience here, Mr. Chairman, and I am sure
it is the same for all of us, that it is very hard to turn this super
tanker around. Once sanctions are in place, they build a constitu-
ency, even though it may be a minority constituency, and to take
out of the law a sanction that may have made sense at one time
is not impossible, but one of the more difficult tasks in this town.

We are still talking about, I do not know how many years later,
sanctions against the former Soviet Union and Russia relating to
Jewish immigration that now I do not know anybody who argues
that they have any utility any longer or any need, but it is very
difficult to take it out of the law.

Fourth, in enacting sanctions, we should in most cases provide
a sunset, thereby ensuring a regular review that they remain justi-
fied, again, shifting the burden to us to reimpose rather than have
to generate the positive support to get enough votes to end them.

Fifth, in considering sanctions, it seems to me we should clearly
define our objectives and attempt to quantify the costs and bene-
fits, as Senator Lugar has proposed in his legislation. Cost esti-
mates will always be imprecise, but we should consider whether
sanctions are worth the price.

So, Mr. Chairman, today we have a distinguished group of wit-
nesses, and I look forward to hearing their ideas.

I again apologize for not being able to be here yesterday with an
equally distinguished panel.

I thank the chair.

Chairman McCoONNELL. Thank you, Senator Biden.
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Why don’t we lead off with Dr. Haass, and then we will go to Dr.
Hufbauer and then Mr. Carter.

TESTIMONY OF RICHARD N. HAASS, BROOKINGS INSTITUTION

Mr. HaAss. Thank you, Mr. Chairman.

What I would like to do is just make a few remarks. You have
got my formal statement.

If I might, though, there are just two things I would like to say
to Senator Biden before we begin. One is “mazel tov.”

Senator BIDEN. Thank you.

Mr. HAAsS. And the other is you have got one hell of a memory
as it has been more than a quarter century since I had worked at
this Committee.

Senator BIDEN. Well, I have been here more than a quarter cen-
tury. That is the frightening part.

Mr. Haass. For both of us.

I really also want to applaud all of you and your colleagues in
setting up this Commission, on serving on it. I just think that this
examination of what has become one of our most important foreign
policy tools is long overdue, and I wish you well with it.

The most common question I hear is the question of do sanctions
work. So let me answering with a resounding, unambiguous and
clear answer, it depends. It depends most on the task that is set
i)ut 1:(1)1' the sanction, and it depends a lot on how much time is al-
owed.

As a result, sanctions will tend to disappoint you if ambitious
goals are set forth and if you are in a hurry, or to put it more posi-
tively, you may get something more from sanctions if you set out
more modest goals and if you are a patient individual.

The second critical factor that will contribute to the effectiveness
of sanctions is the degree of multilateralism. Again, as a result of
thumb, unilateral sanctions ought to be avoided. That is not simply
a bias, but it is really in many ways a reflection of the world we
live in, and the trends will reinforce that. The more globalized we
become economically, the more that entities will have the oppor-
tunity to find alternative sources of technology, equipment, financ-
ing, what have you, on either the black market or a gray market
or even the white market.

I also think we ought to avoid secondary sanctions. What they
tend to do is transform an existing dispute from one between the
United States and the target to one between the United States and
normally one of our allies, and in the process, it harms our rela-
tionships and broader interests.

When we have those situations where we cannot get our friends
and allies to support the primary sanction that we would like, we
really have two choices. One is to accept lesser sanctions, to see if
we can come to some kind of a bargain, better to have multilateral
support normally for a lesser sanction than go unilaterally with a
maximal sanction, or to think about an alternative foreign policy
tool. And I would like to come back to that issue at the end.

As a result of thumb, again, any sanction should include a hu-
manitarian exception. For food and medicine, in here, I would say
that is for both moral reasons. I think it tends to be the right thing
for Americans to do, but also for practical reasons.
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It has been my experience that humanitarian exceptions make it
somewhat less difficult to garner international support for the basic
sanction itself.

We want to keep our sanctions narrow. We do not want to hold
an entire bilateral relationship normally hostage to disagreements
in one area, and here I would cite the recent legislation that passed
the Congress dealing with the Iran missile problem in which sanc-
tions were introduced against Russia, and I think that was a step
in the right direction. That seemed to me to be a good-faith effort
on the part of the Congress to say here we have a disagreement
with this aspect of Russian foreign policy. We do not want to bring
down or burden the entire U.S.-Russian relationship because of
this difference, so we are going to target the specific entities in
Russia that were involved. And I think that is, in general, the right
sort of approach.

By contrast, I would point to the other legislation that was trig-
gered by the Indian and Pakistani test where the entire relation-
ships with both India and Pakistan were essentially jeopardized be-
cause of our disagreements in one area, which was the nuclear
area.

Impact statements ought to become part and parcel of the sanc-
tions process at two times. First, when sanctions are being consid-
ered, we ought to have a very careful, rigorous assessment of what
the likely costs and benefits of the sanction are going to be.

Secondly, at regular intervals thereafter, sanctions ought to be
revisited because, as time passes, we no longer have to simply
think about the likely impact. We will have the advantage of being
able to look at the actual impact, and we can look at the costs and
benefits to the full range of American foreign policy and economic
interests, and in all of these cases, both at the time of adoption,
as well as at regular intervals thereafter, we can look at the pros
and cons of sanctions as compared to the potential pros and cons
of other foreign policy instruments.

Here in Congress, I would think that you could perhaps look to
the CBO or one of the other congressional support agencies to un-
dertake this function for you, and this could be something that they
would be tasked to do, and every year, they would come out with
a set of impact statements on sanctions to help you and your col-
leagues decide whether this tool continues to make sense, if, in-
deed, it made sense in the first place.

I think if Congress adopts the sort of measures I am talking
about, it will make sanctions better. With that said, we also need
to think about other foreign policy tools, and let me end with that.

In some cases, no matter how wisely the sanction is crafted, it
simply will not be the best approach, or to borrow from Senator
Biden’s metaphor, it will not simply be the best tool in the kit bag.
There will be other tools in the kit bag that look better.

In some cases, for example, military force will be preferable. This
was the judgment of the Bush administration at the time of Desert
Shield that we essentially said instead of continuing with the sanc-
tions, we thought that the use of military force come January 1991
was a better foreign policy approach for the United States.

More recently, several years ago when the Cuban government
shot down several airplanes of the Brothers to the Rescue Organi-
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zation, I would have preferred rather than introducing added sanc-
tions as well as secondary sanctions that we perhaps had used sev-
eral cruise missiles to take out the MIG aircraft in question or one
Cuban airfield to let them know that that was simply unacceptable.

In the case of Bosnia, I think two administrations spent way too
much time sticking to sanctions when, again, they should have
turned to the military instrument. So I think one of the most im-
portant things is not simply making sanctions better or smarter,
but making foreign policy better and smarter and not asking too
much of the sanctions instrument.

In the area of nonproliferation policy, for example, which has
been front and center since the Indian and Pakistani test, yes, we
can turn to sanctions to carry the full burden of the policy, but
there are other things we can and should do as well, strengthening
the TAEA, improving export controls, perhaps putting more re-
sources into theater and national ballistic missile defense, the sort
of preventive attack that we launched against the Sudan. Those
are other foreign policy instruments, and again, the answer is not
to do away with sanctions, but in some ways to change the balance
or the mix between sanctions and all the other instruments that
are available.

I think this issue particularly comes into play when you face the
problem of so-called rogue or difficult countries, North Korea,
Cuba, Iran, Iraq even, and there in the case of North Korea, we
have an interesting model. The agreed framework is an attempt to
structure a relationship with North Korea in which sanctions have
a part, but so, too, do very conditionally made available incentives.

I would think with the new government of Iran, that is a possible
approach. Secretary Albright has already discussed the idea of a
road map. So, rather than having a sanctions-only policy, which is
essentially current American foreign policy, I can imagine structur-
ing a policy towards Iran in which sanctions would play a part, but
so, too, would their lifting is another way of talking about incen-
tives if Iran were to meet certain behavioral norms.

I could say the same thing about Cuba. I could even say the
same thing about Iraq. I just think that, again, the answer is not
to do away with sanctions, but it is to better blend them or mesh
them with the other tools of American foreign policy.

So let me then simply conclude, Senator, where I began. There
is no universal answer to the question of when to use sanctions.
Sometimes they will be the best tools; sometimes not.

Clearly, though, we will benefit from greater scrutiny of the like-
ly and actual cost of sanctions and from greater scrutiny by both
Congress and the executive branch of the available alternatives.
My hunch is that if we go that approach, we will tend to use sanc-
tions less as a light switch and somewhat more as a rheostat to be
adjusted rather than just simply turned on and off, and we will
probably use them somewhat less in comparison to other foreign
policy instruments. And I think all things being equal, those sorts
of evolutions would be desirable.

Thank you very much.

[The prepared statement of Mr. Haass follows:]
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I want to begin by thanking the members of this Commission
for the opportunity to testify on this important subject. Even
more, I want to applaud them for devoting the time and energy to
the consideration of what has become an increasingly common but
rarely examined tool of American foreign policy.

It is difficult to exaggerate the role of economic
sanctions. The United States now maintains economic sanctions
against literally dozens of countries. What is critical,
however, is not just the frequency with which economic sanctions
are used but their importance. Increasingly, sanctions define or
dominate a number of significant relationships and policies.

Sanctions--best defined as the introduction of penalties
aimed at a state or other entity for the purpose of altering its
behavior-~are employed for a wide range of foreign policy
purposes and take many forms. But whatever the purpose or form
of a particular sanction, the reality is that economic sanctions
are unlikely to achieve the desired results if the aims are large
or time is short. Sanctions-even when they were comprehensive
and enjoyed almost universal international backing for nearly six
months-~failed to get Saddam Hussein to withdraw from Kuwait. In
the end, it took nothing less than Operation Desert Storm. Norxr
could sanctions dissuade Serbia and Bosnia's Serbs to call off
their military aggression for several years.

Nevertheless, sanctions can be of value. Under the right
circumstances sanctions can achieve (or help to achieve) wvarious
foreign policy goals ranging from the modest to the fairly
significant. Sanctions introduced against Iraqg in the wake of
the Gulf War increased Iragli compliance with resolutions calling
for the elimination of its weapons of mass destruction. Such
sanctions also diminished Irag’s ability to import weapons and
weapons~related technology of any sort. 1In the former
Yugoslavia, sanctions were one factor that contributed to the
Serbian decision to accept the Dayton agresment.

Both the Irag and Yugoslav experiences were largely
multilateral. Unilateral sanctions are rarely effective. In a
global economy, unilateral sanctions tend to impose greater costs
on American firms than on the target who can usually find
substitute sources of supply and financing.

This 1s not to argue that unilateral sanctions never have an
impact. Unilateral sanctions did penalize Haiti, and continue to
do the same with Cuba. Sanctions mandated by the Pressler
amendment have hurt Pakistan, which was receiving substantial
U.8. military and economic aid. Such cases are the exception,
though; as a rule, unilateral sanctions are little more than
statements or expressions of opposition except in those instances
in which the tie between the United States and the target is so
extensive that the latter cannot adjust to an American cut-off.
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The problem is that garnering international support for
particular sanctions is often extremely difficult. Prospects for
succeeding in bringing others on board tend to reflect a range of
factors, including their commercial stakes, policy preferences,
and the availability of funds to compensate lost revenues.
Sanctions tend to work best when international political
consensus exists as to the wisdom of employing sanctions and non-
targeted countries, who must bear an economic cost as a result of
the sanctions, are compensated. In most instances, the
preference of other governments is for no or minimal sanctions.
Other countries tend to place a higher value on commercial
interaction than the United States and are less willing to
forfeit it voluntarily. 1In addition, the notion that economic
interaction is desirable because it promotes more open political
and economic systems is an argument that normally has more
resonance in other capitals.

Such thinking makes achieving what is desirable, namely
multilateral support for sanctions, less feasible than the United
States tends to want. It usually takes something truly
egregious--Saddam’s invasion and occupation of Kuwait,
incontrovertible support of terrorism such as in the Lockerbie
case--to overcome this anti-sanctions bias. And even in the case
of Irag, generous compensation for affected states, including
Egypt and Turkey, was a prerequisite for these gecvermment’'s and
others sustaining suppor: for sanctions.

Trying to compel others to join a sanctions effort by
threatening or introducing secondary sanctions against those
third parties unwilling to sanction the target--as was done in
the cases of Cuba, Iran and Libya--can cause serious harm to a
variety of U.S. foreign policy interests. This approach has had
some deterrent effect on the willingness of certain individuals
and firms to enter into proscribed business activities, but at a
significant political price. It has increased anti-American
sentiment, stimulated challenges that had the potential to
jeopardize the future of the World Trade Organization, distracted
attention from the provocative behavior of the target
governments, and made Europeans less likely to work with us in
shaping policies to contend with post-Cold War challenges.

Unilateral sanctions can be expensive for American business.
There is a tendency to overlook or underestimate the direct cost
of sanctions, perhaps because the costs of intervening with
sanctions (unlike the costs of military intervention) do not show
up in U.S. government budget tables. Sanctions, do, however,
affect the economy by reducing revenues of U.S. companies and
individuals. Moreover, even this cost is difficult to measure
because it needs to reflect not simply lost sales but also
forfeited opportunities stemming from governments and overseas
companies electing not to do business with the United States for
fear that sanctions might be introduced and thereby interrupt the
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supply of spare parts or otherwise compiicate or prohibit normal
commercial relations.

What, then, needs to be done? Multilateral support for
economic ganctions should normally constitute a prereguisite for
the introduction of economic sanctions by the United States.
Such support need not be simultaneous, but it should be all but
certain and likely to follow with little delay. Unilateral
sanctions should be avoided except in those circumstances that
the United States is in a unique situation to derive leverage
based on the economic relationship with the target. Implementing
this guideline will require intense, often high-level diplomatic
effort and even then may not succeed. If this is so, then the
task for policymakers is to compare what can be achieved by
weaker sanctions as opposed to some alternative.

One instrument that can increase compliance is the provision
of assistance to third parties in order to offset the economic
cost of implementing sanctions. Arrangements to compensate
countries whose support for the sanctions is central thus can be
critical. This was the case with the Iraqg sanctions; it is
possible that sanctions against Haiti might have proved stronger
had the Dominican Republic been more cooperative. Greater use
should be made of Article 50 of the UN Charter, which sets forth
a means by which third party states hurt by sanctions aimed at
another state can approach the Security Council for redress. 1In
addition, Congress should consider establishing a fund for this
purpose within the U.S. foreign assistance budget.

Sanctions should focus to the extent possible on those
responsible for the offending behavior or on penalizing countries
in the realm that stimulated sanctions in the first place. The
are several reasons for a response that focuses on the unwanted
behavior: it helps avoid jeopardizing other interests and the
entire bilateral relationship with the target over one area of
disagreement; it causes less collateral damage to innocents; and
it makes it less difficult to garner multinational backing.
Recent legislation aimed at discouraging non-American entities
from contributing to Iran’s missile program is a step in the
right direction.

Sanctions tend to be a blunt instrument that often produce
unintended and undesirable consequences. Humanitarian exceptions
should be included as part of any comprehensive sanction, both
for moral reasons and because allowing a target to import food
and medicine should make it eagier to generate and sustain
domestic and international support.

All sanctions embedded in legislation should provide for
presidential discretion in the form of a waiver authority. S$uch
discretion would allow the President to suspend or terminate a
sanction if he judges it is in the interests of national security
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to do so. The rheostat would replace the lightswitch as the
operative metaphor. Such flexibility and latitude is needed if
relationships are not to become hostage to one interest and if
the executive is to have the flexibility needed to explore
whether the introduction of limited incentives can bring about a
desired policy end. The benefits of this latitude outweigh any
diminution of the deterrent power inherent in automatic
sanctions. The comprehensive sanctions mandated by the Glenn
amendment and introduced against India and Pakistan in the wake
of their May 1998 nuclear tests is a case in point. Congress
should act quickly to provide the President the authority to
waive those sanctions if he determines that by so doing he would
help stabilize South Asia or promote U.S. national security
interests in the region and beyond. Indeed, such waiver
authority--possibly including a mechanism by which Congress could
block a waiver through a two-thirds vote of each chamber--should
become a component of any sanction.

Policymakers should prepare and send to Congress a policy
statement not unlike the reports prepared and forwarded under the
War Powers Act before or soon after a sanction is put in place.
Such "impact" statements should be clear as to the purpose of the
sanction; the required legal and/or political authority; the
expected impact on the target, including possible retaliatory
steps; the probable humanitarian consequences and what is being
done to minimize them; the expected costs to the United States;
prospects for enforcing the sanction; the degree of international
support or opposition that can be anticipated; and an exit
strategy, i.e., the criteria for lifting the sanction. 1In
addition, policymakers should be able to explain why a particular
sanction was selected as opposed to other sanctions or other
policies altogether. If need be, portions of this report could
be classified secret if this were required to avoid providing
information that would be useful to the target. Any sanction
initiated by Congress should be approved only after hearings in
the relevant committees carefully considered the matter, thereby
allowing members being asked to vote to refer to a report
accompanying the proposed legislation that addresses these same
questions. Similar reports measuring the actual costs and
benefits of sanctions should be required thereafter on an annual
basis. Congress should press the intelligence community to
devote additional resources to this subject so that policymakers
receive greater information as well as assessment highlighting
the potential as well as actual impact of particular sanctions.

Reports along these lines would introduce much needed rigor
into the sanctions decision-making process. Still, there is no
quick fix to the sanctions problem. Legislation that would
introduce greater scrutiny of sanctions before and after their
introduction is desirable. Greater executive activism and
discretion would also help. The Clinton administration can be
faulted for its failure to veto laws calling for secondary
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sanctions and for its haste in implementing sanctions triggered
by India‘s and Pakistan’'s nuclear tests.

This said, the challenge goes beyond improving sanctions,
something that will tend to make them narrower and less
unilateral. The more fundamental question is one of the
selection of the most appropriate foreign policy tool to deal
with a particular challenge. Sanctions of any sort must be
weighed against the likely costs and benefits of military action,
covert programs, and both public and private diplomacy.

Sometimes it will be better to use military force. This was
the lesson of Desert Storm and Bosnia--and may yet prove to be
the lesson of Kosovo. Cuba 1s also worth considering in this
context. Rather than tighten sanctiong (which increased the
misery of the Cuban people) and go along with Congress's
introduction of secondary sanctions against U.S. allies, the
Clinton Administration might have been wiser to launch a cruise
missile salvo to take out the MIGs that shot down the unarmed
plane flown by Cuban exiles.

In other instances, focused sanctions appear attractive. A
more appropriate response to India’s and Pakistan’s nuclear tests
would have been export controls designed to slow missile and
nuclear bomb development and deployment. With Haiti, narrow
sanctions aimed at the illegitimate leadership would net have
triggered the human exodus that pressured the Administration into
an armed intervention that could have proved extremely costly.
Differences with Russia and China over their technology and
weapons exports would best be dealt with by narrow sanctions.
This said, sanctions will not be able to carry the full burden on
non-proliferation policy, and policy tools ranging from
preventive attacks on rogue state facilities, a stronger IAEA,
and more robust defenses will need to be considered.

The principal alternative to economic sanctions, however, is
best described as conditional engagement, i.e., a mix of narrow
sanctions and political and economic interactions that are
limited and made conditional on specified behavioral changes. A
package of incentives tied to specific actions has helped manage
North Korea's nuclear ambitions. Such a "road map" approach also
might prove effective with Cuba and with Iran.

what these examples make clear is that there is no tool that
is always preferable to sanctions, any more than sanctions
themselves offer a universal answer. But the trend is clear.
While there will be those instances in which sanctions can help,
either alone or more likely in conjunction with other tools,
recent history strongly suggests that the potential of sanctions
to contribute to American foreign policy will be modest--and that
asking more of them than that promises to be counter-productive.
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Chairman McCONNELL. Thank you, Dr. Haass.
Dr. Hufbauer?

TESTIMONY OF GARY HUFBAUER, REGINALD JONES SENIOR
FELLOW, INSTITUTE FOR INTERNATIONAL ECONOMICS

Mr. HUFBAUER. Thank you very much, Senator.

Let me start off by saying that I associate myself with everything
that Richard Haass has said, and I will try to be very brief.

I welcome the Lugar-Hamilton-Crane bill as an important reform
in this area, and I endorse the remarks of Senator Biden.

That said, I do not associate myself, and I do not think my col-
leagues do or any of you Senators do, with those who say that we
should never use sanctions or hardly ever use sanctions. I do not
accept that position.

Let me just quickly go over about seven points, many of which
are repetitive. My colleague, Kim Elliott, at the Institute for Inter-
national Economics, has put together some numbers and charges
which you have.

Just to briefly summarize, because I do think there has been
some misrepresentation in the media, the number of unilateral
sanctions cases is not particularly higher now than it had been in
recent years in the 1990’s. We have more multilateral cases be-
cause, of course, times have changed. The focus has shifted in just
counting cases to Africa more than Latin America, and of course,
that means that the United States is less likely to have unilateral
sanctions because Africa has always, in diplomatic terms, been
more closely associated with Europe and Latin America, with the
United States.

The number of new cases is down somewhat, but when you look
at the cumulative numbers, the U.S., of course, has been the pre-
ponderant user of sanctions over the century, and particularly since
the second world war.

We put together some numbers. My colleagues at the institute,
Kim Elliott and Jeff Schott and myself, put together some statistics
on success, and that an hour’s discussion how you measure it, but
we have tried to be consistent over time. The last table shows a
point which Richard made, and I think most commentators agree
that the success ratio, however you measure it, is declining over
time. We have been less successful in recent years than in earlier
years, and unilateral sanctions are not very successful in terms of
foreign policy goals.

One of the ironies of sanctions is that they are more effective
against societies which are partly open and, again, societies which
are substantially closed, and, of course, many of our adversaries,
such as Burma and North Korea, are substantially closed societies.

The point that Richard made about sanctions not being seen in
isolation is absolutely essential. I thought the administration’s han-
dling of the bin Laden incident and all that surrounding it was a
model of diplomacy and a very difficult context, that is, mixing
military force and sanctions. We could all tweak it somewhat, but
I tahought it was a big improvement over some of the earlier epi-
sodes.

Turning quickly to the cost, I see that the International Trade
Commission has come out with a study. I have not had a chance
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to read the study. They cite a range of $5 billion to $20 billion in
lost U.S. exports because of all sanctions now in place. The $20 bil-
lion, I take it, is the figure that my colleagues and I came up with,
and the $5 billion, I do not know where that comes from, but I am
sure that that is also a respectable estimate.

Any of these magnitudes is fairly small given the size of the U.S.
economy. Of course, you know, 15 minutes and the stock market
gains or loses $20 billion, as everybody knows, but the point which
I would emphasize is that these costs are very particularized on in-
dividual communities and companies in our country. They are high-
ly targeted, and one normally thinks of foreign policy as a cost, like
defense, that we should all share in the country, and the way sanc-
tions work is that particular companies were doing business with
the targeted country, communities, workers, they lose, and they
lose heavily. And I think that unfairness clearly attracted Con-
gress’ attention in the India/Pakistan case where the farmers were
at risk, and in other cases rightly should attract congressional con-
cern.

To me, there are two costs which are somewhat more important
than just trying to add up the total lost exports. One is the moral-
ity issue in the following sense, as parsed by an economist. When
sanctions are broad-based, as many of ours are, they do hit the
least powerful, the most impoverished and deprived elements of
these societies, Iraq, Iran, North Korea, Burma, Cuba, and so forth,
and actually, they tend to strengthen the leaders that we dislike
and are adversaries and in some cases are enemies. So that is very
troubling to me, and I think that is a very high cost of broad-based
sanctions. And there, I distinguish from the targeted kind of sanc-
tions, the companies that Richard mentioned, bin Laden and other
targeted cases.

And then the final cost, which I think is really quite high for our
overall posture in the world is that we are setting up a very consid-
erable backlash against ourselves because of the wide use of sanc-
tions now covering more than half the world’s population, not in
any very heavy-handed way, but enough so that every Canadian
you talk to, every Frenchman, they all know about these cases.
They resent them. They regard them as excessive U.S. dictation of
foreign policy, especially the secondary aspects, and I think that
reads against our ability to marshal a consensus in many cases. It
is a very heavy cost, I think we are paying, hard to quantify. It is
not typically economist stuff, but it does trouble me.

Finally, let me just tick off four points where I would hope when
the Lugar-Hamilton-Crane bill is enacted, if it is enacted, and
signed that it will be strengthened. The multilateral aspect to the
points that Richard made, any strengthening in that direction, I
would welcome those to say that unilateral should be reserved for
exceptional cases, even though as I say the numbers are not high.
I think they are too high. They are not rising, but I think they are
too high.

I think Presidential waivers are a good policy not only for new
cases, but for existing cases, for reasons that I have written about,
and because we have this substantial inventory of sanctions which
has potential carrots for rewarding modular improvements towards
good behavior, along the lines that Senator Biden spoke of.
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I welcome more instances where sanctions are directed at rulers,
at leaders. I will be very specific to take the India/Pakistan case.
If T were running policy, which I was not, of course, I think our in-
telligence forces know that 50 or so people in India who are respon-
sible for that decision, those individuals could have been named,
and they could have been sanctioned in some way, shape, or form.
Many of them have children or assets outside of India. To me, that
would have been an improved policy over what we came to with the
Glenn Amendment.

Finally, just to endorse what Richard said, I do think sanctions
should be seen as just one element of diplomacy, and in particular,
when we feel strongly enough about a country that we put on
broad-based sanctions, which deprived the entire population of oil,
imports, exports, truly broad-based sanctions, I think they have to
be seen in the context of going on to military force. Otherwise, to
me, it is immoral to have broad-base sanctions against a country
for 10, 20 years because of the impact they have on the weaker ele-
ments on society.

Thank you very much.

[The prepared statement of Mr. Hufbauer follows:]
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Attached are several charts and a table showing comparable data on the use of economic
sanctions for the period 1914-97. Figure 1 shows the number of new cases initiated per decade
since 1950 (and all sanctions prior to that grouped together). Figure 2 shows new cases initiated
each year in the 1990s and Figure 3 shows all sanctions ongoing in each year from 1950-98.
Finally, the table at the end shows success rates for all sanctions from 1914 to 1990, as well as
for total and unilateral US sanctions from 1950 to 1990.

There are several things to note about Figure 1. First, the bar showing new sanctions imposed in
1990-97 does not support the view that recent increases in the use of US sanctions are very large
relative to the previous peak in the 1970s. Only if recent trends continue (shown in the last bar),
does one see a really large increase in the use of sanctions in this decade. Figure 2, however,
suggests that the surge in sanctions in the early 1990s has slowed and that the extrapolation may
overstate the increase in the use of sanctions that we will see at the end of the decade. The
second thing to notice about Figure 1 is that, while there has been much discussion of unilateral
US sanctions, the proportion of all US sanctions that are unilateral has actually declined sharply
in the 1990s. That is in part due to increased activity by the UN and in part to a shift in the
regional locus of many sanctions from the US backyard in Latin America to Europe’s backyard

in Africa.

Adding up the numbers, there were 168 total economic sanctions from 1914-97, 114 involving
the United States, with 67 of those defined as unilateral. Thus a third rather than half of the US
sanctions in this century have occurred in the 1990s and only a fraction of those under the

Clinton administration.

Finally, the table suggests that practice does not make perfect in the sanctions field. Increased
use has been accompanied by decreased utility.
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Figure 1. Trends in the Use of Economic Sanctions

70

60 - - e B
]

50 . o -
g
-
2

14
.M 40 - - e e
m ONon-U$
2 s S Other US
m lc%»ww;«mm‘cm
: a0 o bbbl
[ 4
° 7
®
£
E 20 e S
z
1"
10 6 -
0 ; -
1914-49 1950-59 1960-69 " 1970-79 1980-89 1990-97 1990-99"

* Extrapolated fromr 1990-97 data.

Source: Gary Clyde Hufbauer, Jeffrey J. Schott, and Kimberly Ann Elliott, Economic Sanctions Reconsidered, 3rd ed., forthcoming, Institute for
International Economnics.



114

Figure 2. Sanctions in the 1990s
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Figure 3. Trends in Ongoing Economic Sanctions
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Table 1. Effectiveness of Economic Sanctions as a Foreign Policy Tool

Success ratio
(successes as a
Number of successes  Number of failures  percentage of total)

All cases 40 75 35%
Cases involving US
as a sanctioner
1945-90 26 52 33%
1945-70 16 14 53%
1970-90 10 38 21%
Unilateral US
sanctions:
1945-90 16 39 29%
1945-70 11 5 69%
1970-90 5 34 13%

Source: Gary Clyde Hufbauer, Jeffrey J. Schott, and Kimberly Ann Elliott, Economic Sanctions
Reconsidered, 2™ ed, rvd., Washington: Institute for International Economics, 1990,
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‘A Terrible Remedy’

Ongoing foreign policy sanctions, defined as the “deliberate, government-inspired withdrawal, or threat
of withdrawal, of customary trade or financial relations,” have been imposed either multilaterally or by
the United States on the following nations:
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Chairman McCONNELL. Thank you, Dr. Hufbauer.
Mr. Carter?

TESTIMONY OF BARRY E. CARTER, GEORGETOWN UNIVERSITY
LAW CENTER

Mr. CARTER. Thank you, Chairman McConnell.

Senator McConnell, other distinguished Senators, ladies and gen-
tlemen, it is an honor to appear before this task force, and it is also
a challenge to try to suggest some useful ideas.

I prepared a longer statement, and with your permission, I would
ask that it be entered in the record.

Chairman McCoNNELL. Each of your statements will be made a
part of the record.

Mr. CARTER. Thank you.

I do want to congratulate this task force and the U.S. Senate for
deciding to take a step back and undertake a careful overall look
at U.S. economic sanctions. For many years, these sanctions often
seemed to be authorized by Congress and implemented by the exec-
utive branch without any particular order or rationality.

Ten years ago in 1988, I published a book about economic sanc-
tions with a title that noted the haphazard U.S. legal regime. The
situation has become even more haphazard over the succeeding 10
years.

I realize how busy you Senators are and how focused you are in
improving matters. So let me start at the end by highlighting my
conclusions.

First, I support S. 2244, subject to possible modifications of the
definitions and exclusions. This bipartisan bill introduced by Sen-
ator Dodd for himself, Senator Hagel, Senator Biden, and Senator
Roberts, provides the possibility of a Presidential waiver for impor-
tant national interest in most existing sanction laws. It allows for
more consistency in applying sanctions, and it provides more U.S.
flexibility in foreign policy.

Second, I also support S. 1413 and its companion, H.R. 2708,
again, subject to some minor modifications. This bipartisan bill in-
troduced by Senator Lugar and Representatives Hamilton and
Crane provides a much-needed process for careful implementation
and evaluation of unilateral U.S. sanctions.

Third, along with Dr. Haass, I would encourage the task force to
consider secondary sanctions. I call them secondary boycotts. I
would hope this task force considers somehow creating the pre-
sumption against so-called secondary boycotts.

Just as the United States strongly opposed the secondary de-
mands on U.S. businesses by the Arab boycott of Israel, I believe
the United States should be very hesitant to impose unilateral U.S.
sanctions that do not work directly on the target country or entities
in that country, but act as a secondary boycott against foreign com-
panies or individuals who do business with the target country.

I will come back to these conclusions later. However, let’s first
ensure that we have a workable definition of sanctions because I
think that one can try to do too much, and I think there is often
confusion or conflict over definitions that are unnecessary. And I
think it is also helpful to get the historical trend.



123

As for a workable definition, I think the task force would have
more than enough to chew on by focussing on U.S. unilateral eco-
nomic sanctions for foreign policy purposes. Let’s parse that a bit
more.

Economic sanctions can be defines to include measures that limit
exports, limit imports to the United States, investment in the tar-
get country, and private financial transactions between U.S. per-
sons and the target country.

This also includes directions for the United States to vote against
loans in the international financial institutions.

Further, it should include restrictions on U.S. Government pro-
grams, Ex-Im Bank, OPIC, foreign assistance, aircraft landing
rights, because changing those programs can have a definite impact
on the target countries and on U.S. companies.

I think it is also important to define the purposes of the sanc-
tions you are going after. The focus should be on sanctions for for-
eign policy practices where foreign policy is defined broadly to in-
clude national security, nonproliferation, anti-terrorism, human
rif%hts, democratization, environmental concerns, and anti-narcotics
efforts.

Well, what is left or what should be left, I do not think the defi-
nition of “foreign policy” should include the use of economic sanc-
tions as a tool in trade disputes or trade negotiations. Although
these are interesting and very important, the use of economic sanc-
tions for such economic purposes, trade purposes, bring a host of
other situations, such as market access, intellectual property
rights. They raise new and difficult legal and policy issues, and
they often involve different laws. As a result, I suggest that you
focus on sanctions that are undertaken for non-economic foreign
policy purposes.

I also suggest that you focus on unilateral economic sanctions.
These are the ones that the U.S. is authorized under U.S. law to
impose or already has imposed without comparable actions by
other countries against the target country. These sanctions are the
most controversial, in part, because the impact of the sanctions
might be diluted by offsetting foreign countries filling the gaps or
because U.S. companies use business to foreign rivals.

With these parameters as our working definition, let’s briefly re-
call some relevant history. Between the end of World War II and
until the mid-1970’s, U.S. economic sanctions were primarily a part
of the cold war and employed against Communist countries. There
were some rare exceptions. However, it was starting in the mid-
1970’s, in part, because of congressional initiatives that sanctions
were authorized and used in more foreign policy cases against
human rights abuses, terrorism, and proliferation.

This growth in the 1970’s slowed down considerably when the
use of unilateral U.S. economic sanctions encountered strong do-
mestic criticism during President Carter’s agricultural embargo
against the Soviet Union in 1980 and then very strong foreign op-
position to President Reagan’s abortive oil pipeline sanctions
against the Soviets in 1982.

In some ways in the early 1980’s, a generation of congressional
and executive policy-makers received an education about some of
the limits to unilateral sanctions.
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As a result, the late 1980’s were a period of relative restraint in
the use of new U.S. sanctions. Well, as noted by several speakers,
things have heated up against during 1993 through 1998. In part,
it might well be because of the major turnover in Congress and the
new generation of policy-makers in many places.

In any event, although there are variations in the numbers of
various studies, there is a consensus that U.S. unilateral economic
sanctions now cover at least 26 target countries that include over
half the world’s population.

I want to emphasize that the reasons behind sanctions is usually
commendable. The difficult question is whether U.S. unilateral eco-
nomic sanctions are the appropriate measure to take, rather than
making diplomatic protest, pushing for multilateral sanctions,
using cruise missiles or the like.

Even if U.S. unilateral economic sanctions might seem appro-
priate in a situation, there are real questions what might be the
most cost-effective sanctions. I believe that cutting off U.S. exports
directly affects revenues and jobs in the United States, and would
seem to be the economic sanction of last resort. Maybe cutting off
foreign aid or foreign aircraft landing rights or even limiting im-
ports from the target country might have an effect without the
same cost to the United States. One needs to tailor the sanctions
to the specific situation.

Well, whatever one thinks of the particular uses of U.S. sanc-
tions, I think there are some grounds for consensus on certain
points that this task force can easily reach.

I think there is a need to instill more order and rationality into
the process. To begin with, right now there is no system for record-
ing in any comprehensive fashion the various U.S. unilateral sanc-
tions, much less evaluating their impact.

Given the controversy generated by some of these sanctions, the
public discourse would be greatly aided if Congress decided that
there should be a regular report on unilateral U.S. economic sanc-
tions.

The report should include at a minimum a listing of them, a list-
ing which does not exist today.

There should also be a requirement for some empirical analysis
of the impact of these sanctions on the target country and on U.S.
businesses and U.S. jobs.

The International Trade Commission has been doing a major
study at the request of a congressional committee. The ITC is an
independent agency, and I encourage the use of the ITC for further
studies, but let me be more specific.

As I mentioned before, first, I urge the Senate to support S.
2244. T would, however, suggest that one needs to examine the defi-
nitions and exclusions in S. 2244 carefully.

For example, my earlier definition of U.S. economic sanctions is
generally consistent with the one in 2244, except there is a last
subsection there about intellectual property that I think is unclear
and inconsistent with the other definitions.

For another example, although the exclusions in 2244 are under-
standable, why exclude arms sales from a possible Presidential
waiver, as the bill does, since the President might well have na-
tional security reasons to waive such a sanction?
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Also, the last clause of the bill says that the bill’s waiver does
not preempt any more restrictive waivers. Well, that is vague, and
I am sure it is going to lead to dispute. I think it could be clarified.

I support 2244. I just think that there are some ways that it can
be improved, as I am sure this task force is looking at it.

Secondly, I also support Senator Lugar’s S. 1413. In commend-
able ways, it goes beyond the basic reporting and evaluation proc-
ess that I recommended earlier. However, again, I think one should
look carefully at the definition of sanctions, such as the one regard-
ing intellectual property.

The bill might also benefit from a section about statutes that are
excluded from its coverage, much as Senator Biden’s bill does have
that exclusion section. Otherwise, if you do not have such an exclu-
sion section, an amendment to an economic-based trade law, such
as anti-dumping or countervailing duties, might fall incorrectly, I
believe, under the definition of sanction. We do not need to get into
those issues. I suspect Senator Lugar and others did not intend to.
The bill might make it more clear.

Third, and for a new idea, I encourage the Senate task force to
somehow create a presumption against new laws imposing second-
ary boycotts. The phrase “secondary boycott” is much more precise
than the word “extraterritoriality.” I think the word
“extraterritoriality” deserves an award, an award for one of the
most vague and amorphous terms in international politics and law.

There is extraterritoriality everywhere, in the laws of the United
States, the European Union countries, and others, be it an anti-
trust, securities or smuggling.

For example, the European Union rails against our
extraterritoriality in the Helms-Burton law and the Iran-Libyan
Sanctions Act. However, the EU also carefully examined and even
required changes in the merger between Boeing, a Seattle-based
corporation, and McDonnell-Douglas, a company headquartered in
St. Louis.

The EU interest in that merger was understandable, though, be-
cause of the world trade in the area, but it surely demonstrated
that one cannot and does not want to simply prohibit
extraterritoriality.

I think the better dividing line is a secondary boycott. Let me be
clear. A primary boycott limits trade and other transactions be-
tween the host country and the target country. Most U.S. sanctions
and laws involve a primary boycott; for example, limits on trade by
U.S. companies with Libya or Syria.

A secondary boycott limits trade between companies in Country
A and a third country, C, or its entities because the third country
is going business witness the target country, B. So you pick on C
to get at B.

Until recently, the best known example of a secondary boycott in
international relations was the Arab boycott of Israel. Certain Arab
countries not only prohibited their companies from trading with
Israel, a primary boycott, but they imposed sanctions on third-
country businesses, such as our companies, U.S. companies, for
trading with Israel; hence, a secondary boycott.

In 1977, the U.S. amended the Export Administration Act to
make it illegal, indeed, a potential felony for a U.S. company to act
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in furtherance of the Arab secondary boycott. And I think we ought
to think very hard before we impose secondary boycotts.

Thank you again for the opportunity to testify here today. I hope
you have questions or comments, but I also hope that if there is
an opportunity for your staff or others who would like to work with
me, I would be happy to work with your staff and others.

[The prepared statement of Mr. Carter follows:]
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Co-chairmen Senators McConnell and Biden, other distinguished Senators, and
ladies and gentlemen:

It is an honor to appear before this committee, and itis a challenge totry to
suggest some useful ideas on the important subject of U.S. economic sanctions.

This committee--and the U.S. Senate--are to be congratulated for deciding to
take a step back and undertake a careful, overall look at U.S. economic sanctions.
For many years these sanctions often seemed to be authorized by Congress and
implemented by the Executive Branch without any particular order or rationality.

In 1988 I published a book about economic sanctions with a title that noted
the “haphazard U.S. legal regime.”’ The situation has become even more haphazard

over the succeeding 10 years.

One can quibble over the fine points of what constitutes a new U.S.
economic sanction. However, by about any definition, the United States is
resorting increasingly to unilateral economic sanctions against a broad range of -
target countries for a wide variety of reasons. Indeed, 1993-1998 appear to have
been banner years for new U.S. sanctions.

My fellow panelist, Dr. Gary Hufbauer, estimated just this July that “the
current inventory of U.S. sanctions covers 26 target countries, accounting for over
half of the world’s population.” .

I realize how busy the Senators on this Task Force are and how focused you
are on improving matters. So, before I provide some analysis of existing sanctions

and historical trends, me:smmgmhmy,mmm

! Barry Carter, International Economic Sanctions: mproving the Haphazard U.S.
Legal Regime (Cambridge Univ. Press: 1988).

’ Gary Hufbauer, “The Snake Oil of Diplomacy: When Tensions Rise, the U.S.

Peddles Sanctions,” The Washington Post, July 12, 1998, p. C1. See generally Gary C.
Hufbauer, Jeffrey J. Schott, and Kimberly A. Elliot, Economic Sanctions Reconsidered: History

and Current Policy (2d ed. 1990}, which is now being updated See also National Assocnanon of
Manufacturers,
Purposes (with analysis and recommendations) (1997).
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First, I support S.2244, subject to possible minor modifications of the
definitions and exclusions. This bipartisan bill, introduced by Senator Dodd for
himself, Senator Hagel, Senator Biden, and Senator Roberts, provides for the
possibility of a Presidential waiver for “important national interests” in most
existing sanctions laws. It allows for more consistency in applying sanctions. It
also provides more U.S. flexibility in foreign policy.

Second, I also support S.1413 (and companion H.R. 2708), again subject to
minor modifications. This bipartisan bill, introduced by Senator Lugar and
Representatives Hamilton and Crane, provides a much-needed process for careful
implementation and evaluation of unilateral U.S. sanctions.

Third, I would encourage the Task Force to consider somehow creating a
presumption against secondary boycotts. Just as the United States strongly opposed
the secondary demands on U.S. businesses of the Arab boycott of Israel, I believe
the United States should be very hesitant to impose unilateral U.S. sanctions that do
not work directly on a target country or entities in the target country, but act as a
secondary boycott against other foreign companies or individuals who do business

with the target country.

I will come back to these conclusions later. However, let’s first ensure that
we have a workable definition of the area being covered and a sense of the
historical trends.

As for a workable definition, my focus and that of some other recent studies

is on 1S, unilateral economic sanctions for foreign policy purposes. Let’s parse

that a bit more. Economic sanctions are defined to include measures that limit
exports from the United States, imports to the United States, investment in the
target country, and private financial transactions between U.S. persons and the
target country’s government or citizens. This also includes directions for the
United States to vote against loans in the international financial institutions (IFIs). 3
Finally, the measures include restrictions on U.S. government programs (e.g.,

3 The international financial institutions usually are meant to include the World
Bank Group, the International Monetary Fund (IMF), and the regional development banks (such
as the Inter-American Development Bank). Sometimes, the laws (e.g., on inadequate anti-
narcotics efforts) talks of votes in the multilateral development banks (MBDs), which is the same

group of institutions except that it does not include the IMF.

N
3



130

Eximbank and OPIC programs, as well as foreign assistance and aircraft landing
rights) that can have a definite impact on the target countries and on U.S.
companies.

_ The definition of unilateral economic sanctions also takes into account the
purposes of the sanctions. The focus is on sanctions for foreign policy purposes,
where foreign policy is defined broadly to include national security,
nonproliferation, anti-terrorism, human rights, democratization, environmental
concerns, and anti-narcotics efforts.

On the other hand, the definition here of foreign policy does not include the
use of economic sanctions as a tool in trade disputes or trade negotiations.
Although interesting and important, the use of economic sanctions for such
economic purposes brings in a host of other situations (e.g., intellectual property
protection and market access efforts), raises new and difficult issues, and often
involves different laws. As a result, my study of economic sanctions laws and
decisions includes only ones that were undertaken for noneconomic foreign policy

purposes.

My focus is also on U.S. unilateral economic sanctions. These are sanctions
that the United States is authorized under U.S. law to impose or already has
imposed without comparable actions by other countries against the target country.
These sanctions are the most controversial, in part because the impact of the
sanctions might be diluted by foreign countries filling any gaps and because U.S.
companies lose business to foreign rivals.

The United States also participates in multilateral sanctions, such as those
now in place against Iraq and Libya. These are usually the result of UN. Security
Council decisions. The United States also participates in international control
regimes that envision some form of collective action against exports of sensitive
goods and technology--i.e., the Wassenaar Arrangement (the successor of
COCOM), the Nuclear Suppliers Group, the Missile Technology Control Regime,
and the Australia Group. Again, however, the focus of my study is on U.S.
unilateral sanctions, as is the focus on $.2224 and S.1413.

With these parameters as our working definition, let’s briefly recall some
relevant history.



131

Between the end of World War II and until the mid-1970s, U.S. economic
sanctions were primarily a part of the Cold War and employed against the
Communist countries. There were some “rare exceptions,” such those occasionally
imposed against some Latin American countries (for example, Cuba, Chile, and the
Dominican Republic); those limiting the export of nuclear items; those designed to
maintain stability in volatile regions, such as the Middle East; and, of course, those
helping implement U.N. sanctions, such as against Rhodesia and South Africa.

However, starting in the mid-1970s, in part because of Congressional
initiatives, sanctions were authorized and used in more foreign policy cases--e.g.,
against human rights abuses, terrorism, and proliferation.

This growth slowed down considerably when the use of unilateral U.S.
economic sanctions encountered strong domestic criticism during President Carter’s
agricultural embargo against the Soviet Union in 1980, and then very strong foreign
opposition to President Reagan’s abortive oil pipeline sanctions against the Soviets
in 1982. In some ways, a generation of Congressional and Executive policy makers
received an education about some of the limits to unilateral sanctions in terms of
effectiveness and costs. As a result, the late 1980's were a period of relative
restraint in the use of U.S. unilateral sanctions.

Things heated up again during 1993-98. In part, it might well be because of
the major turnover in Congress and a new generation of policy makers in many

places.

In any event, although there are variations in the numbers of various studies
(e.g., by Dr. Hufbauer, by the National Association of Manufacturers, and by the
President’s Export Council), there is a consensus that 1.S. unilateral economic
sanctions now cover at least 26 target countries that include over half the world’s
population. In addition to the countries that the United States has designated as
supporting terrorists (Libya, Iran, Iraq, Syria, Cuba, North Korea, and Sudan), the
target countries include, among others, India, Pakistan, China, and Myanmar (or

Burma).

The reasons behind these sanctions are usually commendable. The difficult
question is whether U.S. unilateral economic sanctions are the appropriate measure
to take, rather than making diplomatic protests, pushing for multilateral sanctions,
or taking other actions.

D
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Even if U.S. unilateral economic sanctions might seem appropriate, there are
real questions about what might be the most cost-effective sanctions. Cutting off
U.S. exports directly affects revenues and jobs in the United States--and would
seem to be the economic sanction of last resort. Maybe cutting off foreign aid or
foreign aircraft landing rights--or even limiting imports from the target country
(especially if it were not yet a member of the World Trade Organization)--might
have an effect without the same costs to the United States. One needs to tailor the
sanctions to the specific situation.

Whatever one thinks of the
particular uses of U.S. sanctions, there should be grounds for consensus on certain
points to instill more order and rationality into the process. To begin with, there is
now no system for recording in any comprehensive fashion these increasing U.S.
unilateral sanctions, much less evaluating their impact. My study of the new
sanctions in 1993-96 required drawing on a wide variety of laws, Federal Register
notices, and other published materials, as well as talking to people who follow the
subject. Just getting the basic list together was difficult.

Given the controversy generated by some of these sanctions, the public
discourse could be greatly aided if Congress decided that there should be a regular
report on unilateral U.S. economic sanctions. The report should include, at a
minimum, a listing of the sanctions.

There should also be a requirement for some empirical analysis of the impact
of these sanctions on the target country and on U.S. businesses and jobs. The
President’s Export Council, an advisory body of senior business and labor leaders,
proposed in 1996 that the International Trade Commission, an independent agency,
do such a study. A Congressional committee has asked the ITC to undertake an
empirical study of sanctions. I understand that the study is weil along. The results

could be interesting.

Although the above suggestions should be generally accepted, let me make

some more specific recommendations and link them to bills pending in the Senate.

First, [ urge the Senate to support S.2244. By allowing for the possibility of
a Presidential waiver for “important national interests” in most existing sanctions
laws, it adds more consistency in the application of U.S. sanctions. It also provides
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more U.S. flexibility in the changing circumstances that often surround the use of
sanctions. :

One should examine, however, the definitions and exclusions in S.2244
carefully. For example, my earlier definition of a U.S. economic sanction is
generally consistent with the one in S.2244, except for the last subsection about
intellectual property (Section 2(e)(1)(A)(x)). This subsection is unclear and seems
inconsistent with the other definitions, raising a whole new set of issues about

market access.

For another example, although most of the exclusions are understandable,
why exclude arms sales (in subsection (vii)) from a possible Presidential waiver
since the President might well have national security reasons to waive such a

sanction?

Also, the last clause of the bill saying that the bill’s waiver does not preempt
any “more restrictive” waivers is vague and sure to lead to dispute. “More
restrictive” needs to be defined, if only by examples from existing laws.

Second, I also support S.1413. In commendable ways, it goes beyond the
basic reporting and evaluation process that I recommended earlier as minimum
requirements. Again, however, I think one should look carefully at the definition of
sanctions, notably the last subsection on intellectual property. Also, S.1413 might
well benefit from a section excluding certain U.S. statutes, as found in $.2244.
Otherwise, an amendment to our economic-based trade laws (such as regarding
anti-dumping or countervailifig duties) might fall, incorrectly I believe, under
S.1413's definition of a sanction.

Third, I encourage this Senate Task Force to consider somehow creating a
presumption against new laws imposing secondary boycotts.

The phrase “secondary boycott” is much more precise than the word
“extraterritoriality.” Extraterritoriality deserves the award for one of the most
vague and amorphous terms in international politics and law. There is
extraterritoriality everywhere in the laws of United States, the European Union
countries, and others--be it in antitrust, securities, or smuggling. For example, the
European Union rails against our “extraterritoriality” in the Helms-Burton law.
However, the EU also carefully examined and even required changes in the merger

7
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between Boeing, a Seattle-based corporation, and McDonnell Douglas,
headquartered in St. Louis. The EU interest in the merger was understandable, but
it surely demonstrated that one cannot, and does not want to, simply prohibit
“extraterritoriality.”

The better dividing line is a “secondary boycott.” Let me be clear. A
primary boycott limits trade and other transactions between the host country and the
target country and entities there. Most U.S. sanctions laws and regulations involve
a primary boycott--for example, limits on trade by U.S. companies with Libya or
Syria.

A secondary boycott limits trade between companies in country A and a third
country C or its entities because the third country or its entities do business with the
target country B. Until recently, the best known example of this was the Arab
boycott of Israel. Certain Arab countries not only prohibited their companies from
trading with Israel (a primary boycott), but they imposed sanctions on third country
businesses, such as U.S. companies, for trading with Israel (hence, a secondary
boycott). In 1977, the United States amended the Export Administration Act to
make it illegal--indeed, a potential felony--for a U.S. company to act in furtherance
of the Arab secondary boycott. .

Parts of the recent Helms-Burton Act as well as parts of the Iran-Libya
Sanctions Act constitute secondary boycotts. It is these provisions that have
especially caused considerable friction with our allies, like the European Union,
Canada, and Mexico. I think we should create a presumption, or some other extra
hurdle, before there are new U.S. laws that involve secondary boycotts. Our
principled stand against the Arab boycott of Israel was correct. We should pause
before we begin imposing secondary boycotts of our own.

Thank you again for the opportunity to testify here today. I hope you have
questions or comments.

In any case, I would be honored to work further with you and your staffs as
you commendably delve into this important area of unilateral U.S. economic
sanctions.
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Chairman McCONNELL. Thank you, Mr. Carter.

We are going to do 5-minute rounds.

If I may ask each of you to respond briefly to the following ques-
tion. Do you consider conditioning foreign aid a sanction?

Dr. Haass?

Mr. Haass. I would say it is, yes. I would say that conditioning
foreign aid to make it available only if certain conditions are met
or to take it away if certain things are done is a form of a sanction.

Chairman McCONNELL. Dr. Hufbauer?

Mr. HUFBAUER. Yes.

Chairman McCONNELL. Mr. Carter?

Mr. CARTER. I do. I think it should be just like OPIC and Ex-
Im Bank aid.

Chairman McCONNELL. You have each made the point that the
U.S. is the largest user of unilateral sanctions. A witness yesterday
pointed out that if a sanction is the conditioning or linkage of eco-
nomic aid with a specific action, every trading partner for Japan
or European countries should be viewed as subject to a sanction
since there is always a quid pro quo or conditioning of aid. Do you
all agree with that observation?

Mr. Haass. I think what is different, Mr. Chairman, about the
American use of sanctions is the use of sanctions for what you
might describe as foreign policy purposes rather than trade-related
purposes, and I think we are then distinguishing or taking out of
the conversation things like special and Super 301 or their equiva-
lents in other countries.

What we are essentially saying is here is—that we can basically
either make available or take away various types of economic inter-
action, the access to investment, the access to markets, the access
to aid, what have you, but it could also be military tools. It also
could be political. And we are going to take those away normally
if certain behaviors not to our liking continue, and I think that is
what is qualitatively different about American foreign policy is the
use, again, of largely economic sanctions for this much wider range
of purposes rather than for the promotion of trade-related interests.

Mr. HUFBAUER. I agree. When I think about Japan, which has
the largest aid program, which obviously promotes their corporate
interests on a wide scale, occasionally those are interrupted, as
with India and as with China in Tiananmen Square, but most of
the conditions which were referred to, I think by the earlier panel,
have to do with furthering interests of Japanese companies.

Chairman McCoONNELL. Mr. Carter?

Mr. CARTER. I would agree with both of my co-panelists. Sepa-
rate the trade issues on economic trade from these foreign policy
purposes.

Chairman McCONNELL. Senator Biden?

Senator BIDEN. Dr. Haass, go back 25 years. You are the director
of this Committee. I am being serious now about this. You have to
recommend to the Chairman and me how we fulfill our responsibil-
ity given by the leadership.

Should we attempt to write a piece of legislation governing under
what circumstances sanctions can or should be imposed? We are le-
gally able to do that, but is that a judicious undertaking? Should
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we be laying out a panoply of options or should we put out in a
report guidelines as to what sound sanctions policy should entail?

You are a student of the Congress. I am not being solicitous. You
are a student of the Congress as well as foreign policy. What
should we be doing in your view?

Mr. Haass. That is a good question.

I would think there is three things that would probably be use-
ful. For what you might call omnibus legislation, I think it makes
sense to include procedural reforms about how these issues will be
dealt with, the need for impact statements and so forth. I think
that is what lends itself to an across-the-board type approach.

Secondly, I do not think you can—and I think you would prob-
ably agree with me, Senator—you cannot come up with the equiva-
lent of a foreign policy recipe here. There is no cookbook for sanc-
tions, thou shalt use them in the following situations or not. I
think that is the sort of approach that gets you in trouble because
it is too inflexible.

All you can do then, I think, is on individual things to come
along is approach them intelligently, and I would say the single
most important reform in that regard would be waivers. Waivers
give you and give the executive branch latitude, and I am not a
constitutional lawyer, but one thing you may want to think about
in order to maintain the right balance between this body and the
executive branch is some sort of mechanism where if you build a
waiver into every sanction, on those situations where the executive
chooses to exercise it, then there is not simply a reporting require-
ment with the justification, but there could even be some recourse
for Congress to overturn the waivers, perhaps by a two-thirds vote
of each chamber, if that does not get you into constitutional hot
water.

But I think that more than any other single reform you could
make would be as you pass individual sanctions—would be to intro-
duce waivers, and the third thing about the general approach about
when sanctions ought to be used as opposed to other foreign policy
tools, I think these hearings do some good, and I think that is what
report language is for, to give some general indication or guidance
as to the future.

Senator BIDEN. Gentlemen, would you comment on the waiver
notion as sort of a staple of whatever sanction would be in the fu-
ture imposed by the Congress on a foreign policy issue? Is that
wise? Is it relevant to talk about always having—there is no such
thing as always, but always having a waiver built in?

Mr. HUFBAUER. Senator, I spoke to that one. You were, I believe,
out of the room, and I strongly endorse the idea of waivers not only
in future cases, but all past cases, as a matter of flexibility.

For me, the exceptions would be extremely rare.

Senator BIDEN. I know you have not responded, Mr. Carter, but
the yellow light is on. Let me do what we do here and ask another
question and get it under the wire, and you can answer both.

Does the sunset provision build in—does that obviate the con-
stitutional dilemma that is created sometimes by how the waiver
is drafted, whether or not we are dealing with the presentment
clause of the Constitution? What about the notion as a matter of
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policy of forcing upon the Congress the requirement of reinstituting
the sanction?

Mr. HaAss. Do you want me to take that?

. Senator BIDEN. I would ask all of you. I would ask Mr. Carter
1rst.

Mr. CARTER. First, I think sunset provisions are generally a good
idea. However, for instance, on the laws regarding Jewish emigra-
tion from Russia

Senator BIDEN. Yes.

Mr. CARTER [continuing]. As you pointed out earlier—however, I
think they are only part of the answer. One, you can draft a waiver
clause. It should be acceptable, such as in your proposed bill, 2244.
I think it is immanently constitutional.

I think you would want to have a waiver, but you would also
want to have reporting and evaluation as well, as Senator Lugar
has proposed.

Mr. HUFBAUER. I am against—my one big difference with the bill
written by—proposed by Senator Lugar, I am against sunset provi-
sions, and the reason I am against them is that it just invites the
waiting out by the foreign power, which happens all too often in
any event. So that is one provision which I do not welcome.

Mr. Haass. I would reluctantly take issue with Senator Lugar,
and this would be one of my rare cases of disagreement with him.

I have two problems with waivers. One is, say, in the case of
India and Pakistan.

Senator BIDEN. Waivers or sunset?

Mr. Haass. I am sorry. With sunset. I apologize. With sunset.
Thank you.

One 18, say, in the case of India and Pakistan now. I would not
want to have to wait until a sunset clause was triggered. I think
it was a mistake, and I do not want to have to go through, say,
the next year or 2 years until we reach the end of that road. I
think we will pay a price in the meantime.

Secondly, in a version of what Gary Hufbauer said, I am never
comfortable with the idea of foreign policy being set by inaction,
and the idea that Congress would make foreign policy by inaction
makes me uncomfortable, even though the bias would clearly be
something I want, which is to make sanctions less prevalent.

So, while I agree with the end, if you will, I would much prefer
waivers being used in lieu of sunset because I think waivers give
you that option at any step along the way.

So llf it were constitutionally doable, I would recommend that ap-
proach.

Senator BIDEN. Thank you, Mr. Chairman.

Chairman McCONNELL. Senator Lugar?

STATEMENT OF HON. RICHARD G. LUGAR, U.S. SENATOR
FROM THE STATE OF INDIANA

Senator LUGAR. Well, thank you very much, Mr. Chairman.

Let me thank the panel. I think that these hearings are useful
becuase they give each of you and others an opportunity to offer
expert testimony to help refine our views.

Yesterday, in his testimony, Secretary Eizenstat agreed with a
number of the principles of the legislation that Congressmen
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Crane, Hamilton and I have introduced. Yet, at the same time he
had two problems, one of which was that he wanted much more
discretion on the part of the President.

He felt that our parallel construction which says that the Con-
gress and the President must rationalize what they are doing and
must be accountable is uneven. We are too restrictive on the execu-
tive, and that Congress might, behind the barn, change the rules
suddenly and, lighten up the load.

In order to obviate that prospect, Secretary Eizenstat wanted to
widen the latitude for the administration. He may have some valid
points. One of the problems in looking at this issue is that we must
proceed in some rational way prospectively when proposing sanc-
tions because someone ought to explain what our foreign policy ob-
jective is, and ought to do that up front, including the President.

If it is an emergency, our bill allows him to waive most of the
procedural requirements in the bill, but there has to be on the
bookc some reasons why we did all this, and some bench marks as
to whether we had any success, and finally some idea of what the
costs are to ordinary Americans. I think that is still very signifi-
cant, despite important foreign policies and human rights consider-
ationls. There are costs involved in terms of jobs and income to real
people.

So I would hope that both the administration and the Congress
meet their standards. I am troubled that Secretary Eizenstat in all
of our negotiations has not accepted that point.

Secondly, Secretary Eizenstat wanted to dip back with waivers
of existing sanctions, as well as future sanctions. Not a bad idea,
I suspect, in remedying old foreign policy dilemmas or mistakes,
but I said as a practical matter, my sanctions bill is having a very
tough time prospectively, quite apart from taking on the Cuban
fight, the Iran fight, or various other fights with people who are in
the trenches.

Insistence upon tackling existing sanctions is strictly a headed-
to-the-graveyard proposition. I think this is frustrating. The Wash-
ington Post story today starts out by saying protracted negotiations
began again yesterday in this setting.

Leaving aside the merits, the fact is the administration is not on
board. The administration has not endorsed my amendment and
ultimately, the President has to sign a bill and we have to try to
work that out.

Among our Task Force, there are some members more enthusias-
tic about limiting sanctions than others, and I think that was re-
flected in the vote we had on the floor on my amendment. A good
number of Senators would like to have the ability to drop a sanc-
tion or two whenever it seems to fit their purpose.

So this careful rational process is not their cup of tea, and we
will have to work out. I am somewhat more frustrated by the fact
we cannot seem to come to closure with the administration. This
is why your testimony is helpful. Your public testimony—you all
have all written about sanctions extensively—and the help you
have given to USA Engage, the Farm Bureau, and other groups in
our society, have in fact helped to limit sanctions this year.

We have no legislation enacted, but the tide is clearly against
sanctions. I think everybody understands that. The Wall Street
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Journal account yesterday is more helpful. It is going to come,
probably not in this session, not with those we are dealing with
now, but with whatever players are coming on board. I think that
is probably right.

I have no questions. I appreciate the comments you have made
on the sunset provision, and you may be right. We do not even
know, as Mr. Carter said, the list of sanctions we have. It is useful
to be accountable, to sweep them off as dead wood, and this is one
way of getting on with that.

Thank you, Mr. Chairman.

Chairman McCoONNELL. Thank you, Senator Lugar.

Senator Hutchinson?

Senator HUTCHINSON. Thank you, Mr. Chairman, and thank you
for holding the hearings. I think they have been very valuable, cer-
tainly for me.

Dr. Haass, I found some of your writings very provocative, and
I would just like for you to comment on a couple of things.

In your book, “Economic Sanctions and American Diplomacy,”
you make the assertion that imposing economic sanctions should be
as serious a step as military action. In fact, if I can quote exactly,
“Economic sanctions are a serious instrument of foreign policy and
should be employed only after consideration, no less rigorous than
what would precede any other form of intervention, including the
use of military force,” and again, you said, “Sanctions are a serious
business. There is a tendency to see them below use of military
force on some imagined ladder of foreign policy escalation. This
tendency needs to be revised.”

Well, in fact, that is exactly the way I have always viewed sanc-
tions, as being an intermediary step, as being on a ladder of foreign
policy escalation below t he use of military force, and to say that
the standards ought to be the same, that would seem to me to be
putting soldiers in harm’s way. We send military troops in and risk
their lives. That is, in fact, an escalation of foreign policy options.

I would like you to comment on your writing, on your thought.

Mr. Haass. Thank you.

I am sure it will come as no shock to you that I will stand by
it.

The reason I said that, Senator—and it raises some big issues—
is, first, sanctions are an important tool of foreign policy. So, when
the United States uses sanctions, it is speaking in the name of the
United States, and any time we commit foreign policy acts, I think
it has weight.

Secondly, in many cases, sanctions, if they are comprehensive
and they are in place for a while, can cause tremendous

Senator HUTCHINSON. You did not make that stipulation.

Mr. Haass. Okay.

Senator HUTCHINSON. Denying foreign aid. Denying foreign aid
or conditioning foreign aid and putting that in the same category
as the use of military force.

Mr. HAAss. Well, let me sort of finish the answer.

Secondly, sanctions can cause widespread hurt. If you have sanc-
tions that are in place and are at all comprehensive and long last-
ing, you can cause tremendous civilian discomfort.




141

Look at the Catholic bishops, for example, when they have spo-
ken out on this subject. They have spoken out at great length about
the moral justification and considerations that have to go in be-
cause of the potential hurting of innocents.

Take the case of Cuba I mentioned before. I actually think that
it is possible again that a narrow use of military force, I believe,
would have been preferable to what I think has been the impact
on sanctions.

Lastly, if sanctions do not work and we begin to go down that
path, look at what happened in Haiti and other places. It in many
ways creates tremendous pressures then for military force to be
used.

If you basically say a situation is unacceptable—and unaccept-
able, as you know, means just that—if you put sanctions in place,
sanctions do not work, then increasingly you find yourself down the
road on the hook to use military force.

What I think, then, is before we head down that road using sanc-
tions and saying a situation is unacceptable is then we ought to
think about the consequences of that because we may create tre-
mendous pressure, as we did in Haiti, for the United States to in-
tervene.

Senator HUTCHINSON. We will just simply disagree. I think nar-
rowly targeted sanctions against the elite of a country, that is not
going to have the effect upon the populace and those who are eco-
nomically disadvantaged, and to equate that or to put that in the
same category as a determination to use military force and put
American soldiers’ lives at risk, to me, I am sorry. I think we need
to see this in a sense of a ladder of escalation; that there is benefit
in having many tools, many options before we get to the point of
having to use military force.

Another of what I thought was provocative at least, on page 206
of your book, you state that one instrument that can increase com-
pliance is the provision of assistance to third parties in order to off-
set the economic cost of implementing sanctions. Arrangements to
compensate countries whose support for the sanctions is central,
thus, can be critical. A fund for this purpose should be established
within the U.S. foreign assistance budget.

If I am hearing that correct, if I am reading that correctly, what
you are saying is that we ought to reward countries or we ought
to pay countries in order to cooperate with sanctions that we might
impose, whether it is France or Russia to cooperate in maintaining
sanctions on Iraq. I mean, I think that would open an absolute—
a Pandora’s box in trying to ever use the option of sanctions.

Every country would, in effect, be coercing, blackmailing, de-
manding payments and asserting that there was some kind of eco-
nomic cost to them in cooperating what might be something that
there was broad worldwide multilateral consensus on.

Mr. Haass. What that came out of was my experience in the
Bush administration during the Gulf War, when it very quickly be-
came a fact of life that we could not get Turkey on board the sanc-
tions without significant economic support, and we ultimately had
to forgive some $6 billion or $7 billion worth of Egyptian debt to
get the Mubarik government where we wanted them.
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That to me, then, was simply a recognition of the fact that if you
have some poor countries that are relatively trade dependent on re-
lations with the target state, it is simply a fact of life that we are
either going to find a way of subsidizing them or they are going to
carry out contraband.

Again, it is not something I like, but it is simply reality, and
that, to me, is potentially a price worth paying in the name, say,
of strengthening sanctions against Iraq.

I would be willing to do something along those lines for some of
the neighboring countries if that is what it took.

Senator HUTCHINSON. Thank you, Mr. Chairman.

Chairman McCoONNELL. Thank you, Senator Hutchinson.

I just wanted to mention that I may have to miss the second
panel because of a matter I am handling on the floor, and my
friend and colleague, Joe Biden, has agreed to finish up the hearing
if I have to do that.

Senator D’Amato?

STATEMENT OF HON. ALFONSE D’AMATO, U.S. SENATOR FROM
THE STATE OF NEW YORK

Senator D’AMATO. Well, thank you, Mr. Chairman, and I think
it is important that we get a prospective on the whole issue of sanc-
tions.

And to be quite candid, I have been somewhat distressed at the
editorials and at the utterances of the administration as it relates
to the imposition of sanctions against Libya and Iran. They would
have us think now that suddenly a rogue state, that still sup-
presses its own people, that finances acts of terrorism, and has
been involved in acts of terrorism carried out against the American
people, that somehow their attitudes have changed when their ac-
tions have not. I find that rather distressing, very distressing.

And the editorial writers who sanctimoniously call for the en-
gagement of Iran, we need more than rhetoric, but we need some
specific signs and actions and not just sending over a wrestling
team or other wonderful things. I am not against sending wrestlers
to Iran, but I am absolutely opposed to the thought that somehow
they have changed their attitude.

Now, you can say that they have elected one official over there
who talks like a moderate, but take a look at what they are doing
and what their actions are. And I have to say to you that I am
rather distressed at the question, and I applaud you, Dr. Carter,
for making a distinction about this extraterritorial impact of our
sanctions legislation.

Indeed, extraterritorial impacts have taken place over the years
with respect to positions and legislative actions that other coun-
tries have taken, and you pointed out very well the question of the
European Community coming together and literally holding up the
approval of the Boeing-McDonnell Douglas merger until certain
conditions were met.

So with regard to this business of extraterritoriality, let me ask
you. Were we successful to any extent in your opinion, Dr. Carter,
in the specific sanctions that we took against the former Soviet
Union with respect to denial of a whole host of economic benefits?
Did that help us or did it hurt us? Did it have any impact in terms
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of the manner in which the Soviets treated their citizens when we
fought for human rights? Do you believe it was beneficial?
[The prepared statement of Senator D’Amato follows:]
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Statement of Senator Alfonse M. D’ Amato
Sanctions Task Force
September 9, 1998

Thank you Chairman McConnell. I appreciate the
opportunity to speak on the important topic of sanctions. I am
honored to be a part of this panel which has been convened to
study the impact of sanctions on U.S. foreign policy.

We must state from the outset that sanctions work. In Iran,
the target of multi-level U.S. sanctions in retaliation for its
aggression against the U.S. and our allies, the economy is in
shambles. Because of its own mismanagement as well as
sanctions placed upon it by the United States, Iran is in dire
straits. Iriflation is staggering and crucial exports are down in
Iran. The economy is stifled by the inability to obtain much

needed foreign investment in its oil sector. It is the revenues

from their oil sales that Iran uses to advance its program of
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weapons proliferation and support for terrorism. The Iran-Libya
Sanctions Act, which I along with Senators McConnell, Inouye
and others sponsored, targets this investment. The law has had a
chilling effect on Iran. With the exception of the Total deal,
which I add, the Administration incorrectly supplied a waiver
for, there has been a total lack of investment in Iran’s oil fields.

Equally important is the amount of investment deals with
Iran that have been stopped because of the legislation. BHP of
Australia, JGC of Japan, Ghell and others have decided against
investing in Iran because of these sanctions. Experts in the oil
industry estimate that Iran has lost billions in lost deals, and
billions more in lost oil revenues from this lack of investment.

Iran, Libya, and other terrorist states must make a choice.
Do they want to feed their people, or incur the wrath of the

world by its continued sponsorship of those who murder and
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maim innocent men, women, and children.

Mr. Chairman, we must remember that sanctions are an
important tool for U.S. foreign policy. It is our prerogative to
decide with whom we will do business. It will be a sad day
when we will sacrifice our country’s security on the mantle of
political expediency. A deal is a deal, but it is not a good deal if
it hurts our nation’s security. For a company to place its own
greed ahead of the well-being of the nation that it serves, is a
reprehensible act.

A nation has to have morals. When we see a nation like
Iran, or Libya, sponsoring terrorism against Americans -- Killing
our citizens in bombings of embassies or of airliners -- we have
to\ ask ourselves, what will we do? Will we sit back and allow
the terrorists to continue to strike, or do we defend ourselves?

Sanctions are the least we can do to-deny terrorist states like
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Iran, Libya, North Korea and the others from destabilizing
civilized society. When these rogue states put down the gun and
seek to join the civilized world, then sanctions can be
reconsidered. Otherwise, we can not let down our guard.
Government has a duty to protect its citizens. If it fails at

that, then it fails in everything. Thank you Mr. Chairman.
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Mr. CARTER. The Soviet Union was huge, and it had many mar-
ket opportunities, but I think there was clearly evidence that it
hurt the Soviet Union’s technological development; that they had
trouble and higher cost to get technology, but part of the reason we
were successful is because we cooperated with other countries.

They were not as good as we were, as we discovered, and there
are some horrible stories about our allies not cooperating, but to
the extent we got cooperation with the allies, that was when the
sanctions and high technology were most effective.

Senator D’AMATO. Let us take a look at an area we are getting
little, if any, cooperation as it relates to Iran specifically, notwith-
standing the failure of some of our allies, and I say the French in
particular, but that should not be new to us. We have seen that
before, and if that is provocative, it is meant to be.

Notwithstanding, they are almost going out of their way to say
we will do what we deem in our national interest, and the pro-
motion of the Total deal with the Iranians, as it related to develop-
ment of their oil fuels, haven’t those sanctions brought great eco-
nomic pressure? And haven’t there been many oil deals that other-
wise would have developed and led to greater resources that the
Iranians would have had at their disposal were we not to have im-
posed those sanctions?

Mr. CARTER. Senator, my information is that there might have
been some impact, but I have to question whether it is worth the
cost of all the problems we created with our own allies, and, by the
way, with our companies.

Senator D’AMATO. Let’s develop that. Talk about the problems.
You mean because they are upset with us?

Mr. CARTER. Well, they are threatening to take actions against
us, and more importantly, what happens is they force waivers out
of us, and then our own companies cannot go into Iran.

We are in this horrible situation where Totale is going forward,
but U.S. companies cannot. And I think what we should do is try
to develop a common policy rather than letting the foreign compa-
nies going forward, as they are, Totale and Gazprom, while, say,
Conoco and others are kept out.

Senator D’AMATO. I have to tell you, I find that kind of logic—
and not yours, but those who expound that on the alter of econom-
ics unacceptable. Either we are going to stand up for human rights,
and do what is right, or we are going to waffle for reasons of politi-
cal expediency, and I have seen that and it is wrong. And there are
a number of issues in which I believe that the national security of
this country has been compromised just by that kind of logic, and
where we have lost our moral compass. I just cannot believe that
this administration and previous administrations cannot do a bet-
ter job behind the scenes, working with our allies.

I think we did a very poor job in terms of attempting to coordi-
nate our activities to assure our allies that we were not trying to
one-up them in terms of economic advantage; that if we could get
a change from the Iranians or the Libyans in terms of their con-
duct, that we would look to see that they were not disadvantaged
when future economic opportunities opened up. I think we have
done a horrible job in this area.
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We have not worked at it. We have just gone from crisis to crisis
without there being a consistent policy of attempting to bring about
uniformity of action together, particularly when dealing with rogue
nations and their actions that no one can countenance.

That little red light has gone on, but with the indulgence of my
two colleagues, I would make one other observation, if I might be
permitted.

It seems to me that some of our allies think that by kind of being
passive or less than supportive of the sanctions that somehow the
terrorist acts which are then directed at the United States and our
interests will be deflected away from them, and that they will not
have to face the same kind of violence. That is part of what some
people in the diplomatic circles bring back to me as it relates to
their failure to embrace publicly some courses of action, but I think
it is important that we have some kind of dialogue with respect to
this.

I do not think there should be a bill that covers all situations,
and I do think that the waiver provisions are absolutely essential,
as Senator Lugar has provided in his legislation and that my col-
leagues, Senator McConnell and Senator Biden, have provided.

I certainly thank them for holding this hearing and all of you for
your appearances.

Senator BIDEN [presiding]. Thank you very much, Senator.

This is a rare opportunity, I might add, Senator Lugar, for me
to chair a hearing these days. This was going to be a short hearing.

We may have this go on a couple of hours, just so I remember
what the feeling was like. I may not get a chance for another cou-
ple decades, the way things are going.

Does anyone want a second round here?

Senator LUGAR. You are doing fine.

Senator BIDEN. Well, I thank the panel very much for being here
today, and if they have no further comments, we will go to the next
panel. Thank you all very much.

Senator BIDEN. Our next panel, our first witness is Mr. Tom
Donohue, CEO of the U.S. Chamber of Commerce, his flight—he is
flying in from out of town, and I understand he may not be here
in time to make this hearing, I am told by staff, but we hope he
is. When he comes in, I would ask staff to just bring him to the
table.

Bill Sprague is president of the Kentucky Farm Bureau. He is
representing the American Farm Bureau Federation. If Mr.
Sprague is here, I would invite him to come forward.

Mr. William Lane is the Washington director of Government Af-
fairs for Caterpillar, Incorporated. He represents USA Engage, a
coalition of businesses which opposes sanctions.

I welcome you both and hope Mr. Donohue will be able to join
us. Gentlemen, I would invite you in the order you have been
called, Mr. Sprague and Mr. Lane in that order, to make any open-
ing statements you might have, and then we can move to ques-
tions.
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TESTIMONY OF WILLIAM R. SPRAGUE, PRESIDENT, KENTUCKY
FARM BUREAU, REPRESENTING AMERICAN FARM BUREAU
FEDERATION

Mr. SPRAGUE. Thank you very much, Senators. It is a pleasure
to be here, and I thank you for holding this hearing on this very
important subject.

I am Bill Sprague. I am a corn and soybean farmer from down
in Western Kentucky, but serving as president of the Kentucky
Farm Bureau and also here representing the American Farm Bu-
reau Federation as one of their board members.

The American Farm Bureau Federation represents about 4.8 mil-
lion member families in the United States and Puerto Rico, and our
members produce very type of farm commodities grown in America.

And I think just to bring some facts to you that you know, I am
sure, we feel very strongly how important this issue is of losing
markets through unilateral sanctions is to our industry. American
farmers and ranchers depend very heavily on the export sales for
over one-third of everything we produce, and this makes American
agriculture more than twice as relying on foreign trades than the
U.S. economy as a whole.

With only 4 percent of our population, the world population, liv-
ing in the United States, you can see why it is so important that
we maintain our trade relationships.

If we are going to grow and be economically stable American
farmers and ranchers, then we must have free and open access to
these other 96 percent of the world’s consumers if we want to have
a viable industry in this country.

Agriculture, which includes a wide variety of industries, more
than we normally think of in production agriculture, but those that
have all the inputs and outputs, constitute one of the largest sec-
tions of our U.S. economy. Combined with the food processing, mar-
keting, and shipping industry, we are the Nation’s largest em-
ployer.

In 1997, food and fiber industries, which included producers of
farm equipment and suppliers, processors, transporters, manufac-
turers, retailers, and the financial and insurance and other serv-
ices, comprised about 16 to 17 percent of the gross national prod-
uct.

As well as being the Nation’s largest direct and indirect employer
for the past several years, the sales of agricultural commodities
have provided the only positive return to the U.S. balance of trade.

These accomplishments can only be sustained if our international
markets remain open. It has been well documented that unilateral
trade sanctions are sanctions against U.S. exports and destroy our
reputation as reliable suppliers.

Farm Bureau strongly opposes all artificial trade constraints
such as unilateral sanctions. We believe that opening trade sys-
tems around the world and engagement through trade are the most
effective means of reaching international harmony and social and
economic stability.

Export markets are not easy to develop and are even more dif-
ficult to win back when our customers see the United States as an
unreliable supplier when sanctions are imposed.
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Unilateral sanctions have become the weapon of the moment, to
address actions or our trading partners when we are a Nation dis-
agree with actions they take. However, by recent actions, India told
the U.S. that she was not concerned whether or not we applied
sanctions. When we impose sanctions on our customers, our com-
petitors are standing by to take over our markets. Today, our cus-
tomers can go elsewhere for their food and fiber needs.

In my written testimony, there was a table there that showed all
the agricultural commodities that are imported by these sanctioned
countries, and I think you can see that even though these numbers
are not huge, U.S. producers are not even able to compete in these
sales, and therefore, they are a loss to our competitors.

The opportunity for peaceful engagement and the ability to influ-
ence our neighbors through trade are greater than ever before and
must be safeguarded from unilateral sanctions that destroy these
opportunities.

For 50 years, the United States has followed a reasonable con-
sistent policy of engagement with the world to promote peace and
freedom.

Recently, the United States has began to depart from this long-
standing preference for engagement. In just 4 years, the United
States has imposed 61 unilateral economic sanctions on 35 coun-
tries. These countries in which the United States is isolating itself
contain about 40 percent of the world’s population who are the cus-
tomers we need.

The Institute for International Economic estimates that unilat-
eral economic sanctions costs the United States $15 billion to $19
billion in lost exports in 1995. This translates into the loss of more
than 200,000 American export-related jobs.

To continue to impose sanctions during a time when we are
working to secure free trade through the World Trade Organization
and international agreements gives our trading partners conflicting
signals.

As we move into the next round of the WTO negotiations, several
of our most important markets, such as Japan, are expected to use
sanctions as a reason to resist opening markets. They will try to
protect their markets by declaring that they must be self-sufficient
in food production as the world market is unreliable. American
farmers and ranchers are the world market they are keeping out.

The Soviet embargo in the 1980’s cost the United States about
$2.8 billion in lost farm exports, and the U.S. Government’s com-
pensation to American farmers. When the United States cut of
sales of wheat to protest the Soviet invasion of Afghanistan, our
suppliers, France, Canada, Australia, and Argentina stepped in.
They expanded their sales to the Soviet Union, ensuring that U.S.
sanctions had virtually no impact.

Russia still appears to restrict purchases of American wheat
fearing the United States may again use food exports as a foreign
policy weapon. We are seen as an unreliable supplier. Unilateral
sanction gives up our market to our competitors.

The State Department has identified 78 countries that could be
responsible for actions that some find that could find some reasons
for imposing unilateral sanctions. Sanctions against just six of
these countries, China, Egypt, Pakistan, Indonesia, Russia, and
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Saudi Arabia, could cost the American farmers and ranchers over
$5 billion in lost sales.

We cannot continue to provide American consumers with the
most economic food supply in the world or maintain a positive re-
turn to the national trade balance if we do not have access to world
markets to maintain our economic base.

I must stress that when any type of sanction or embargo is im-
posed or threatened, either politically or economic, agriculture is
the first industry to be targeted in retaliation.

During the Japan-U.S. automobile parts debate, Japan released
its proposed retaliation list in response to the U.S. threat of im-
posed sanctions. Agricultural products led the list. Just the threat
of sanctions put American agricultural exports at risk.

American agriculture, as well as other export-dependent indus-
tries, are in a critical economic situation, largely because of our in-
ability to open new markets due to the lack of fast-tack trade-nego-
tiating authority and the ongoing fiscal crisis in Asia, for which the
International Monetary Fund is a major player in resolving this
situation.

You recognize how critical export markets are to agriculture
when Congress passed the exemption to the Pakistan and India
sanctions that allowed for the sale of U.S. wheat under the USDA
guaranteed credit loan program. I want to applaud you for this and
urge you to move quickly with the work of this task force, which
I hope will result in recommending the reasonable monitoring and
reform approach laid out in Senator Lugar’s bill, S. 1413.

The American Farm Bureau Federation strongly supports pas-
sage of S. 1413. This legislation will help prevent future useless
embargoes by requiring a reasonable evaluation of the con-
sequences of imposing unilateral sanctions before they are imposed.

Senator Lott posed some very important issues to the task force
to examine, and I have provided some of those answers in my writ-
ten testimony, but as the leader in world trade, the United States
has an unprecedented opportunity to promote its values throughout
the world by peaceful engagement.

Reaching out through engagement and trade, not withdrawing
behind sanctions or embargoes, is the best way to achieve positive
change, not by imposing unilateral sanctions.

Thank you very much for the opportunity to speak on behalf of
American agriculture.

[The prepared statement of Mr. Sprague follows:]
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William R. Sprague
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Kentucky Farm Bureau Federation

September 9, 1998

Mr. Chairman and members of the Committee, I am William Sprague, President of the Kentucky
Farm Bureau Federation and a member of the Board of Directors of the American Farm Bureau
Federation. The American Farm Bureau represents 4.8 million member families in the United
States and Puerto Rico. Our members produce every type of farm commodity grown in America.
I want to give you a few facts and figures to stress how important the issue of losing markets
through unilateral sanctions is to our industry.

America’s farmers and ranchers depend on sales to the export market for over one-third
of our production.

American agriculture is more than twice as reliant on foreign trade than the U.S. economy
as a whole.

Only four percent of the world's consumers live within the United States borders.

To grow and be economically stable American farmers and ranchers must have free and
open access to the 96 percent of the world’s consumers who live beyond our borders.

Agriculture, including the wide variety of industries involved in farm inputs and outputs
constitutes one of the largest sectors of the U.S. economy. Combined with food
processing, marketing and shipping industries that make up our industry, we are the
nation’s largest employer.

In 1997 the food and fiber industries, which include producers of farm equipment and
suppliers, processors, transporters, manufacturers, retailers and the financial and
insurance service industries that serve them, comprised 16-17 percent of the gross
national product.

As well as being the nation’s largest direct and indirect employer, for the past several
years the sales of agricultural commodities have provided the only positive return to the
U.S. balance of trade.
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These accomplishments can only be sustained if our international markets remain open. It has
been well documented that unilateral trade sanctions are sanctions against U.S. exports and

destroy our reputation as reliable suppliers.

Farm Bureau strongly opposes all artificial trade constraints such as unilateral sanctions. We
believe that opening trading systems around the world and engagement through trade are the
most effective means of reaching international harmony and social and economic stability.

Agricultural markets around the worlJ are now very unstable. Asia represented over 40 percent
of agriculture’s export market in 1997. For 1998, USDA has estimated that we have already lost
over $40 million in sales to this region and further losses are projected to go even higher. Unuil
this crisis is turned around and these economies are again stabilized, with returned buying power,
agriculture is poised to lose in excess of five percent of its export sales per year. Lost exports
could reach as high as $3 billion a year.

Our ability to expand markets with our close neighbors to the south is restricted by lack of
authority to negotiate new trade agreements while our competitors are doing just that. Europe,
our largest single market, is blocking U.S. products produced through the use of genetically
modified organisms, which our scientists believe are safe. World prices are low and some
sectors will be blessed with excellent yields but no place to sell them. The 1996 farm bill
removed traditional production safeguards and at the same time Congress promised our
producers the necessary tools to be players in the world market. Times are tight for farmers and
we still do not have the tools needed to be strong players in the marketplace. i

Unilateral sanctions have become the weapon of the moment to address actions by our trading
partners when we as a nation disagree with some action they take. Farm Bureau believes former
President Ronald Reagan had the right approach when he said, “the freer the flow of world trade,
the stronger the tides of human progress and peace among nations.”

By its recent actions India told the U.S. that she was not concerned whether or not we applied
sanctions. When we impose sanctions on our customers, our competitors are standing by to take
over our markets. Today, our customers can go elsewhere for their food and fiber. Markets
were not easy to develop and are even more difficult to win back when our customers see the
United States as an unreliable supplier. Let me call your attention to the attached table of
agricultural commodities imported by sanctioned countries (see appendix). While these are not
huge numbers, U.S. producers are not even able to compete for these sales. These are sales lost
to our competitors.

In the last decade, democracy has ascended amidst economic liberation in Taiwan, Korea,
Poland, Hungary, Slovenia, the Czech Republic, Chile, Argentina, Bolivia, Peru, Brazil, Uruguay
and Ecuador. These are all countries that are markets for American agricultural products, but
they are also potential targets for unilateral sanctions. The opportunities for peaceful engagement
and the ability to influence our neighbors through trade are greater than ever before and must be
safe guarded from unilateral sanctions that destroy these opportunities.



155

Let me review some Farm Bureau policies that express the deep commitment of our members to
opening and keeping open markets -- not closing doors as happens when sanctions or embargoes

are enacted:

We believe free trade should not be tied to social reforms, labor or environmental
standards of other countries.

Farm Bureau believes all agricultural products should be exempt from all embargoes
except in the case of armed conflict.

Should a trade embargo or restrictions be declared under such circumstances, the
embargo should apply to all trade, technology and exchanges. An embargo should not be
declared without the consent of Congress.

The threat of embargoes or other restrictions adversely affects markets and is an
inappropriate tool in the implementation of foreign policy. If an embargo or sanctions are
enacted, farmers should be compensated by direct payments for any resulting loss.

All export contracts calling for delivery of agricultural commodities or products within
nine months of date of sale should never be interfered with by the U.S. government,
except following an embargo consented to by Congress. This sanctity of contracts is
essential to maintain the United States as a reliable supplier.

Farm Bureau is dedicated to more open trading systems around the world -- not more sanctions
or embargoes.

For 50 years, the United States has followed a reasonably consistent policy of engagement with
the world to promote peace and freedom. Recently, the United States has begun to depart from
the long-standing preference for engagement.

In just four years, the United States has imposed 61 unilateral economic sanctions on 35
countries according to the U.S. Alliance for Effective Engagement. These countries, from which
the United States is isolating itself, contain about 40 percent of the world’s population.

Professor Donald Losman of the U.S. Industrial College of the Armed Forces has stated,
“Comprehensive economic sanctions almost always fail to achieve their political goals, while at
the same time opening a Pandora’s box of economic and international relations headaches. They
tend to strengthen offending regimes and policies. Pain without gain is probably the best
description.”

The Institute for International Economics estimates that unilateral economic sanctions cost the
United States $15-19 billion in lost exports in 1995. This translates into the loss of more than
200,000 American export-related jobs. A 1994 Council on Competitiveness report found that
eight unilateral sanctions episodes cost the U.S. economy $6 billion in annual sales and 120,000
export-related jobs. Current sanctions are costing U.S. wheat producers up to 50 percent of
world markets. To continue to impose sanctions during a time when we are working to secure
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freer trade through the World Trade Organization (WTO) and international agreements gives our
trading partners conflicting signals.

As we move into the next round of the WTO negotiations several of our most important markets
such as Japan are expected to use sanctions as a reason to resist opening markets. They will try
to protect their markets by declaring that they must be self-sufficient in food production as the
world market is unreliable. American farmers and ranchers are the world market they are

keeping out.

The Soviet grain embargo in 1980 cost the United States about $2.8 billion in lost farm exports
and U.S. government compensation to American farmers. When the United States cut off sales
of wheat to protest the Soviet invasion of Afghanistan, other suppliers -- France, Canada,
Australia and Argentina -- stepped in. They expanded their sales to the Soviet Union. ensuring
that U.S. sanctions had virtually no economic impact. Russia still appears to restrict purchases of
American wheat, fearing the United States may again use food exports as a foreign policy
weapon. Unilateral sanctions give our markets up to our competitors.

America’s prosperity is tied to our competitiveness in global markets. Export sales move over 30
percent of U.S. agricultural production. Over 12 million working Americans and their families
depend upon U.S. exports and access to global markets for their jobs. The United States only
accounts for four percent of the world’s consuming population. We must maintain access to the
96 percent of our customers who are outside of our borders. Sanctions and embargoes are
sanctions against our own people and only serve to disrupt the marketplace on which we depend.

The State Department has identified 78 countries that could be responsible for actions that some
would find as reasons for imposing unilateral sanctions. Sanctions against just six of these,
China, Egypt, Pakistan, Indonesia, Russia and Saudi Arabia, would cost American farmers and
ranchers over $5 billion in lost sales. We cannot continue to provide American consumers with
the most economical food supply in the world or maintain a positive return to the national trade
balance if we do not have access to world markets to maintain our economic base.

I must stress that when any type of sanction or embargo is imposed, or threatened, either political
or economic, agriculture is the first industry to be targeted in retaliation. During the Japan-U.S.
automobile parts debate, Japan released its proposed retaliation list in response to the U.S. threat
of imposed sanctions on Japan auto makers. Agricultural products led the list. Just the threat of
sanctions puts American agricultural exports at risk.

American agriculture, as well as other export dependent industries, is in a critical economic
situation largely because of our inability to open new markets due to the lack of fast-track trade
negotiating authority and the ongoing fiscal crisis in Asia for which the International Monetary
Fund is a major player in resolving this situation. You recognized how critical export markets
are to agriculture when Congress passed the exemptions to the Pakistan and India sanctions that
allowed for the sale of U.S. wheat under the USDA guaranteed credit loans programs. I want to
applaud you for this and urge you to move guickly with the work of this task force which I hope
will result in recommending the reasonable monitoring and reform approach laid out in Senator
Lugar’s bill, S. 1413.
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The American Farm Bureau Federation strongly supports passage of S. 1413, the Enhancement
of Trade, Security, and Human Rights Through Sanctions Reform Act. This legislation will
help prevent future useless embargoes by requiring a reasonable evaluation of the consequences
of imposing unilateral sanctions before they are imposed.

There are clearly four actions that the administration working with Congress can take to protect
the economic stability of American agriculture as welil as for the nation. They are: Congressional
approval for the $18 billion needed for the International Monetary Fund, providing the
administration fast-track trade negotiating authority, providing permanent Normal Trade
Relations status to China, and beginning the process of removing existing unilateral sanctions
and preventing future unilateral trade sanctions unless there is a justified reason for them and
sound reason to expect the success of the defined policy goals. The American Farm Bureau
Federation is committed to working for passage of these actions.

As the leader in world trade, the United States has an unprecedented opportunity to promote its
values throughout the world by peaceful engagement. Reaching out through engagement and
trade, not withdrawing behind sanctions or embargoes, is the best way to achieve positive
change, not by imposing unilateral sanctions.

Senator Lott posed very important issues for the task force to examine. Some of these must be
answered by a complete review of existing sanctions and others may have very subjective
answers depending on the focus of the responder. Following is Farm Bureau’s response to some

of the issues posed:

1 “What constitutes 2 'sanction’ ?” Sanctions may confer authority, approval or permission.
However, the issue at hand rests in the application of penaities intended to enforce
compliance or conformity with a U.S. belief or policy. Farm Bureau is concerned when
economic trade sanctions are imposed on our trading partners to force compliance or to
punish them. There are clearly issues that must be addressed that effect national security.
These issues need to be clearly defined by the Congress in cooperation with the
administration.

Sanctions affecting U.S. commercial activity should not disrupt free market trade or
investment, as long as the activities are clearly in compliance with international trade
rules. Actions taken unilaterally rarely if ever put pressure on the country intended as
there are other suppliers of almost every product produced in the United States. The
makers of these goods stand ready to step into the market vacuum created by sanctions.

3. “How should success be assessed in determining the effectiveness of sanctions?” This
can only begin to be measured when the sanction is clearly thought out and the potential
outcomes identified before it is imposed. Included in the evaluation of the success must
be the “cost” to the U.S. economy by imposing the sanction. Just as U.S. agencies are
required to provide a cost-benefit analysis on regulations, sanctions should also undergo a
cost effectiveness study which would include the likely ability of the sanction to result in
the desired behavior change or policy goals.
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4. “How should policy goals be defined in considering and implementing sanctions?” If a
clear and positive change in policy or political behavior cannot be identified prior to the
imposition of a sanctions it would appear that there is little likelihood of a sanction
working. The policy goal must have a direct linkage to a definable outcome which should
be a political or commercial change. If the sanction is a “punishment” it carries little
incentive for the other party to change as opposed to sanctions that encourage positive
actions.

5./6. “Effective procedures to ensure coordination between the executive and legislative
branches and for oversight and compliance seen to be lacking or at least hidden in the
depths of legislative history.” If the task force does not uncover such procedures and
moves to put them in force. the sunset provisions and coordinated review by the
Executive branch and Congress called for in the Lugar legislation should be enacted.

7. “Unique Senate floor or committee procedures for considering sanction legislation should
be enacted.” At a minimum, Senator Lugar’s proposal should be considered.

Thank you for the opportunity to speak on behalf of American agriculture.
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Senator BIDEN. Thank you very much.

Would you like to go first?

Senator LUGAR. Should we hear Mr. Lane?

Senator BIDEN. Oh, I am sorry. Mr. Lane, I beg your pardon. I
was just handed a note on something else, and I was just dis-
tracted. I apologize, Mr. Lane.

TESTIMONY OF WILLIAM C. LANE, CEO, USA
ENGAGE COALITION

Mr. LANE. You are very welcome.

Chairman Biden, Senator Lugar, on behalf of Caterpillar and the
676 members of the USA Engage Coalition, thank you for this op-
portunity to discuss our concerns about the proliferation of U.S.
unilateral sanctions and the importance of engagement.

Caterpillar is proud to be a leader of the USA Engage effort. We
think we have special standing to discuss this issue. As you may
know, Caterpillar’s business strategy is somewhat unique in that
we compete globally from what is primarily a U.S. manufacturing
base.

As a result, we rank as one of America’s largest exporters, but
relying on a U.S. manufacturing base also means that when the
U.S. imposes unilateral sanctions, the impact is greater on us than
on many other companies.

Today, about half of our sales are outside the U.S., and in the
yezér 2010, 75 percent of our sales opportunities will be outside the
U.S.

We also have a keen appreciation on how unilateral sanctions
have undermined our competitiveness, particularly what occurred
in the early 1980’s as a result of the Soviet pipeline sanctions.

You may recall at that time, Caterpillar was forced to cede the
Soviet market to our Japanese competitors. The results of the pol-
icy were pretty clear. 12,000 man-years of work were transferred
from Illinois to Japan. Caterpillar and other U.S. exporters were
tainted as wunreliable suppliers. Kamatsu of Japan grew in
strength, which made them a more effective competitor against
Caterpillar on a global basis, and that is a legacy that is still with
uls today. And the Soviets completed their pipeline ahead of sched-
ule.

I might add that even though Russia is a democracy, our cus-
tomers still ask if we can be counted on as a reliable supplier.

Farmers in Illinois can recount similar experiences about the So-
viet grain embargo and how it hurt their business. Today, they are
not talking about the Soviet embargo. They are talking about how
Indian and Pakistan sanctions affect international grain prices.

Let me be specific. From our viewpoint, economic sanctions or
unilateral economic sanctions generally fall into three categories.
The first are sanctions that cut off U.S. trade and investment. The
most notable example of this is the U.S. policy towards Cuba. The
most recent example is the U.S. policy towards Sudan.

The second category or sanctions that make it hard to export
American products overseas, examples are recent sanctions against
India and Pakistan that cut off Ex-Im financing, OPIC, P.L. 480,
and the Commodity Credit Corporation programs.
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Then, thirdly, as a broader category, sanctions intended to dis-
courage economic development. While there is no right to U.S. eco-
nomic assistance, cutting off assistance, nevertheless, is a form of
punishment that falls within a common-sense definition of sanc-
tions.

Much has been said today about the proliferation of sanctions in
all the countries that have been covered recently. I am not going
to get into that, but the main question is are these sanctions work-
ing.

At USA Engage, we are not aware of any systematic accountabil-
ity checks that are currently taking place within the U.S. Govern-
ment to assess the effectiveness of existing sanctions.

But we do know that America’s sanctions-based foreign policy is
proving costly to other U.S. objectives. Based on Caterpillar’s expe-
rience, the cost of sanctions can be evaluated in several forms, but
before I go into the four points, let me say something that is hap-
pening.

Companies like Caterpillar have decided to take our export mar-
kets very seriously. We are putting our best people in some of the
hardest places in the world to live, in China, in India, in Russia,
in the former Republics of the Soviet Union. They are our best peo-
ple, and they complain loudly.

It is one thing to see other governments helping our competitors.
We would like it if our Government was helping us sell in these
markets. We can handle it if the U.S. Government is neutral when
we are trying to open up these markets, but it really does hurt
when we see the U.S. Government undermining our efforts to sell
in these countries. These are the markets of the future.

Some of the recent experiences that we have had is we have lost
sales in Colombia because of sanctions imposed in 1996 and 1997.
The reason, our European competitors had access to competitive fi-
nancing, which was denied by the American Government.

In China, even though there is massive flooding currently going
on throughout China, the White House efforts to discourage the ex-
port of American-made products to China’s Three Gorges Dam have
reduced Caterpillar sales in Central China.

In Iran, we completely ceded the Iranian market to our European
competitors, particularly the Italians.

Even in Canada, we have lost sales because fear of the
extraterritorial application of U.S. law convinced one of our cus-
tomers that, to quote him, “It is just easier to buy German en-
gines.”

In Sudan, the most recent sanction, right after the November 4th
declaration of a trade and investment embargo, Kamatsu of Japan
took out full-paged ads announcing their new marketing—this is in
Arabic. So I will not expect you to——

Senator BIDEN. I can read it.

Mr. LANE. But, anyway, announcing their new marketing and
service operations. We have lost several important contracts there,
the most recent of which occurred last week. This is a country that
iSs fin the middle of a famine, and we cannot sell farm tractors to

udan.

Secondly is the issue of being tainted as an unreliable supplier.
When you buy a Caterpillar bulldozer or a Boeing jet, you are mak-



162

ing a decision that will last decades. Any uncertainty about our
ability to provide product support means that we are at a competi-
tive disadvantage. That is occurring today in Russia, Malaysia, and
several Republics of the former Soviet Union.

Thirdly is the issue of enhancing the competitiveness of our for-
eign rivals. When you cede a major market to your competitors, you
are, in effect, giving them a protected home market which allows
them to cross-subsidized sales in other markets. This is what oc-
curred in the Soviet Union in the early 1980°’s which made
Kamatsu a much stronger competitor, not just in Asia, but in Eu-
rope and Latin America, in North America, and in Africa.

Finally, and perhaps this is the most important issue, that U.S.
sanctions sometimes undermine other U.S. objectives. Let me give
you some examples.

We note with concern today that at a time when the U.S. is try-
ing to maintain multilateral support for a unified policy toward
Iraq, we find that the United States has imposed or threatened
sanctions against all Arab members of the Gulf War Alliance, ex-
cept Kuwait, and three of four of the other permanent members of
the UN Security Council. You do not have to be a foreign policy ex-
pert to realize that these sanctions may be one of the reasons why
it has been so hard to win agreement on a common policy toward
Iraq.

Even more disturbing is at a time when the U.S. is mounting an
intensified fight against international terrorism, the United States
is seriously considering sanctions against moderate Arab countries
over the issue of religious rights.

Senator let me conclude by saying that we believe Senator
Lugar’s sanctions reform bill is a modest and only a modest step
in the right direction. We believe with greater prevention, better
process, and accountability, we can have a much better foreign pol-
icy.

At this time, I would be pleased to answer your questions.

[The prepared statement of Mr. Lane follows:]
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Mr. Chairman ... members of the Committee, on behalf of Caterpillar and 676-member
USA*Engage Coalition I would like to thank you for this opportunity to share our concerns
about the proliferation of U.S. unilateral foreign policy sanctions and the importance of
engagement. Caterpillar is proud to be a leader of the USA*ENGAGE effort.

At Caterpillar, we believe we have special standing to discuss the issue of unilateral
sanctions. As you may know, Caterpillar's business strategy is somewhat unique in that we
compete globally from what is primarily a U.S. manufacturing base. As a result, we rank as
one of America's largest exporters. But relying on a U.S. manufacturing base also means
that when the U.S. imposes unilateral sanctions, the impact is greater on us than on many

other companies.
Caterpillar also has a keen appreciation of how unilateral sanctions undermined our

competitiveness in the early 1980s as a result of the Soviet pipeline sanctions. You may
recall that at that time Caterpillar was forced to cede the Soviet market to our Japanese

competitors. As a result of that policy:

12,000 man-years of work was transferred from Illinois to Japan.

- Caterpillar and other U.S. exporters were tainted as unreliable
suppliers.

- Komatsu of Japan grew in strength which allowed them to more
effectively compete against Caterpillar on a global basis —- a legacy that's still

with us today.

- And the Soviets completed their pipeline ahead of schedule.

SAWCL\TESTS-98.SAM



164

I might add that even though Russia is a democracy, our customers still ask if we can be
counted on as a reliable supplier. Farmers from Ilinois can recount similar experiences
about how the Soviet grain embargo hurt their businesses. Of course today their focus is on
how recent sanctions against India and Pakistan might affect international grain markets.

From our viewpoint unilateral economic sanctions generally fall into three categories:

1. Sanctions that cut off U.S. trade and investment. The most notable example is
the U.S. policy toward Cuba. The most recent example is U.S. policy toward
Sudan.

2. Sanctions that make it hard to export American products. Examples include
recent sanctions against India and Pakistan that cut off EXIM financing, OPIC,

PL-480, and Commodity Credit Corporation programs.

3. Sanctions intended to discourage economic development. While there is no
"right" to U.S. economic assistance, cutting off assistance is never-the-less a
form of punishment that falls within the common-sense definition of a sanction.

We note that last year the President’s Export Council reported that U.S. unilateral sanctions
threaten 75 countries or 52 percent of the world's population. With the addition of recent
sanctions against India and Pakistan, U.S. sanctions now target two-thirds of the world's

population.

Are these sanctions working? At USA*Engage we are not aware of any systematic
accountability checks that are currently taking place within the U.8. Government to assess
the effectiveness of existing sanctions.

But we do know that America's sanctions-based foreign policy is proving costly to other
U.S. objectives. Based on Caterpillar's experience the cost of sanctions can be evaluated

from several perspectives.

(1)  Lest Exports and Jobs, Clearly, the most obvious impact of U.S.
unilateral sanctions is the impact they have on U.S. exports, and

American jobs. At Caterpillar, we can document exports lost as a
result of numerous sanctions regimes. A few recent examples include:

- Colombia. As a result of sanctions imposed in 1996/97, Caterpillar
lost several important contracts to sell mining equipment to
Colombia's coal industry. The reason: European competitors had
access to competitive export financing which was forbidden to
American companies by the U.S. government.

SAWCLATESTS-98.5AM
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- China. White House efforts to discourage the export of American-
made products to China's Three Gorges Dam have reduced Cat sales
“in Central Chind. Even though the world's largest construction
project is progressing as scheduled, U.S. companies still don't
have access to export financing. Consequently, American companies
are at a competitive disadvantage vis-a-vis their foreign competitors.

- Iran. Ac a result of U.S. export restrictions imposed against Iran in
1995, the entire Iranian market for construction equipment and
engines was completely ceded to European manufacturers.

- Canada. Fear of being entangled in U.S. extra-territorial sanctions
prompted a Canadian Cat customer to buy diesel engines from Europe.
Last year, the potential customer told a Caterpillar sales
representative that “since the engines were being incorporated
into products that might be sold in the Mideast, the best way to avoid
problems is to buy German."

- Sudan. Immediately after President Clinton's November 4, 1997
imposition of a trade and investment embargo, Komatsu of Japan
took out newspaper ads in Khartoum announcing its new Sudan
sales and support locations. Since then, Caterpillar has lost several
important export contracts. The most recent lost sale occurred last

week.

(2) Tainted as an Unreliable Supplier. To determine the cost of unilateral
sanctions, one must recognize that lost exports can also occur as a result of

being labeled as an unreliable supplier. This is of particular concern

for producers of capital equipment. After all, when you buy a Caterpillar
bulldozer or an off-highway truck, you are making a decision that

will last decades. Any uncertainty about our ability to provide
long-term product support from the United States gives our European
and Japanese competitors a significant competitive advantage.

Earlier this year the issue of being a reliable supplier was a major hurdle in
our efforts to sell in Russia, Malaysia, and several Republics of the former

Soviet Union.

SAWCL\TEST5-98.SAM
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Enhanced Competitiveness of Foreign Rivals. Even though it is hard

to quantify, it is important to recognize that U.S. unilateral sanctions
can erihance the compeétitiveness of our foreign competitors. When the
U.S. cedes an export market to its foreign competitors, it has in effect
provided them with a protected "home market." As a result, they not
only benefit from increased economies of scale, but have the opportunity
to cross subsidize sales in other markets.

Put another way, when the U.S. government gave the Soviet market
to'Komatsu, Cat also ended up with a more formidable competitor in
Europe, Asia, and the Western Hemisphere.

Undermine other U.S. Objectives. Perhaps the biggest cost of sanctions
is how they impact other U.S. foreign policy goals.

We note with concern that, at a time when we are still trying to maintain
multilateral support for a united policy toward Iraq, we find that the
United States has imposed or threatened sanctions against all Arab
members of the Gulf War alliance — except Kuwait - and 3 of 4 other
permanent members of the UN Security Council. You don't have

to be a foreign policy expert to realize that these sanctions may be one

of the reasons why it has been so hard to win an agreement on a
multilateral sanctions policy toward Iraq.

Even more disturbing, at a time when the U.S. is mounting an intensified
fight against international terrorism, the United States is seriously considering
sanctions against moderate Arab countries over the issue of religious rights.

There is also a cost incurred when U.S. sanctions violate our trade and treaty
obligations. When this occurs, we undermine the very multilateral
institutions that can play an important role not only enhancing the world
economy ... but promoting positive change. For example, if extra-territorial
sanctions violate U.S. commitments made to the World Trade Organization,
the United States has less leverage to force other countries to honor their
GATT obligations. As a result, the WTO loses credibility and Americans
don't fully benefit from a more open trading system.
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Allow me to conclude by emphasizing that the business community fully recognizes that
much of the world remains a dangerous place. We strongly believe the U.S. should
continue to use sanctions as "a" tool of foreign policy. But we also believe that in recent
years unilateral sanctions have been grossly over-used.

Recognizing that the track record of sanctions demonstrate that they rarely work, are often
counterproductive and almost always costly to other objectives we believe it is appropriate
to consider some common-sense reforms when considering new unilateral sanctions.

For starters, before considering unilateral sanctions the Congress and Executive Branch
should ensure that potential alternatives — such as diplomatic initiatives and multilateral
pressure — have been exhausted. If unilateral sanctions are to be considered, they should be

judged by:

(1) whether they actually can achieve their intended results;
(2) the harm they will cause to other national interests;
(3) and the costs imposed on Americans.

Finally, we believe future unilateral sanctions should be subject to a meaningful
accountability review every two years.

While sanctions — even unilateral ones — may be appropriate at times, we should all
recognize that engagement can be a powerful force for positive change when pursued at all
levels — political, diplomatic, economic, charitable, religious, educational, and cultural. In
contrast, a unilateral sanction can isolate America, taking away the influence and

credibility we gain by being involved. .

The Lugar Sanctions Reform Act (S.1413) provides reasonable reforms that would provide
a more disciplined, deliberative process for considering unilateral sanctions. With greater
focus on prevention, process and accountability we believe the U.S. will have a more
effective foreign policy. We ask that you make passage of S.1413 a top priority for the

reminder of this Congress.

Thank you. At this time, I'd be pleased to answer your questions.

SAWCL\TESTS-98.5AM
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Senator BIDEN. Thank you very much.

I just have two brief questions, and by the way, let the record
show, I was being facetious when I said I can read Arabic. In the
atmosphere today in American politics, I am sure somebody may
later pull that up and say, “Biden claimed to be able to read Ara-
bic.” That was a poor attempt at humor.

Let me ask you two questions, each of you the same question.
What constitutes multilateral in your view? For example, you both
imply—you do not say, but you imply that if it is a multilateral
sanction, you could live with it or at least you are not making the
case that you are opposed to multilateral sanctions. Is that because
you are certain we will have multilateral sanctions, or is that—I
am not being facetious now—or is that because you see cir-
cumstances under which, notwithstanding the fact—withstanding
the fact it would hurt your business, that it may be necessary? So
my question is what constitutes multilateral.

If Canada and the United States imposed sanctions against Tan-
zania because we were each victims of terrorist attacks—and there
is no evidence of this—that was sanctioned by the Tanzanian gov-
ernment, would that constitute a multilateral sanction, even
though the French and the Germans would still be able to sell
heavy equipment or sell soybeans or whatever? I would ask each
of you that question, if I may.

Mr. SPRAGUE. Well, I think that is a good question, and our idea
is some way that—first, let me say that as farm people, there are
probably no more patriotic strong believers in strong government
anywhere in the country. So we understand in national crises,
things have to be done, and we understand that.

And our idea is that if things were so bad, that surely there
would be agreement of multiple nations to interact. Now, where
you say that is 2, 10, 35, or what, we would assume there would
be some—hopefully a UN-type action that would get the whole
world behind such action, but at the same time, we also believe
there needs to be strong enough waivers or whatever you want to
call them in any kind of legislation like this to allow the U.S. to
protect is national interest under conditions if they could not at-
tract this multi-national-type unit.

Senator BIDEN. Thank you.

Mr. Lane?

Mr. LANE. Senator, first of all, no one in the business community
that I am aware of complains against the sanctions against Iragq,
nor the UN sanctions against Libya, nor the sanctions against
some of the former parts of Yugoslavia. They are multilateral. We
know there is leakage. We know there is significant leakage, but
they are still a good-faith effort, and I am not aware of any real
complaints.

Against Cuba and the UN, I believe three countries voted with
us or two other countries voted with us. Israel, which is an impor-
tant investor in Cuba, and Uzbekistan, I have no idea how we con-
vince Uzbekistan to vote with us, but we did—that clearly is not
a multilateral sanction.

In the Lugar legislation, other legislation, I know some of the
thoughts were—if three of the G7 participated, we would consider
it multilateral.
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As long as there is a real movement in that direction, we are
going to support multilateral sanctions, but one thing that really
does bother us—and let me go back to the Sudan for a second. It
is a small country, from an economic standpoint, but it is the most
recent sanction, in that comprehensive embargo was put in place
in November. The next month, the United States participated in
the APEC conference in Vancouver. All of our major trading part-
ners were there.

We talked to USTR and State Department, and they confirmed
there was no effort to multilaterlize the sanctions, and this was
after the President declared that this country represented an ex-
traordinary threat to the national security. That is not even trying.

Senator BIDEN. My time is up.

Welcome, Mr. Donohue. It is nice to have you here. I had ex-
plained that you were en route, and we will hear your testimony.

Mr. DoNOHUE. Thank you, Senator. I appreciate your courtesy.

Senator BIDEN. There are going to be times that we, the United
States, are a particular target, like the Sudan, where there may be
no target. France may not be a target. Germany may not be. We
could be as well. We may be a target of terrorist activities, either
engaged in by the host country in the sense that they are either
malfeasers or nonfeasers. So I suspect we are going to be faced
with that.

The Farm Bureau is the biggest farm organization in my State,
and I might add, you will know this, but no one else in this room
will, except maybe the Chairman of the Committee. Agriculture is
the biggest product in my State, not chemical industry, but agri-
culture.

One of the places I find it very difficult—and the Senator from
Arkansas is here. He is a strong proponent of human rights. It is
on religious freedom.

As a matter of fact, your Farm Bureau target list, what con-
stitutes pro and con votes, you remind me of labor. You always put
in things that have nothing to do with farming as to whether we
are good or bad, whether we vote for a constitutional amendment
on the flag or something.

Mr. SPRAGUE. We can get farmers to agree on those issues.

Senator BIDEN. I know that.

And one thing the farmers agree in my State, and the Farm Bu-
reau agrees on, is the notion of religious freedom. Do you have any
conflict within the Farm Bureau as to whether or not the sanction
imposed is one on a subject that they care about as opposed to one
they do not? I am not being facetious when I say that. Could you
speak to that just a second?

And my time is up, and I will yield to the Senator from Indiana.

Mr. SPRAGUE. Again, Senator, you ask tough questions, don’t
you? I think there is no question that we would agree with sanc-
tions that would have some benefit. The problem that we see is
that most of the time, we are shooting ourselves in the foot.

Even though we are trying to get certain policies adopted that we
agree with, the people that we are punishing usually are the ones
that do not make those decisions, anyway, and especially with food
and medicine and those kind of things.
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So our concern is that we believe there are better ways to hit re-
ligious issues than their are economic trade sanctions. They do not
work, and not to belittle the issue that we are trying to do, but the
fact that economic sanctions are not the most efficient way to ad-
dress those issues.

Senator BIDEN. I happen to agree with you. I appreciate your an-
swer.

Should we ask this panel and then have Mr. Donohue testify, or
how would you recommend we do this?

Senator LUGAR. It makes no difference to me.

Senator BIDEN. Mr. Donohue, do you want to make your opening
statement, and then you can join in and be questioned as well?

TESTIMONY OF THOMAS J. DONOHUE, PRESIDENT AND CEO,
U.S. CHAMBER OF COMMERCE

Mr. DONOHUE. That will be fine. I will be very brief, Senator.

First, I appreciate the panel and the Committee making arrange-
ments so I could get back to testify. I did fly halfway across the
country to do this. I had a choice of staying—beginning or cancel-
ling a speech to 800 people in Cedar Rapids, and I decided to go
see the countryside.

Senator BIDEN. Are you running for President?

Mr. DONOHUE. No, sir.

Senator BIDEN. That is the only reason any of us go to Iowa.

Mr. DoNOHUE. No. I am going to Iowa to try and keep track of
the people that are.

Let me make it very clear to the members of the Committee that
the Chamber takes second place to absolutely no one on our com-
mon quest for basic human rights. No reasonable or moral person
can countenance the persecution, torture, and other atrocities that
are committed around the world against our fellow human beings,
whether the political, economic, social, or religious pretext is the
reason that this is going on.

And we all know that basic human rights are a core American
value, but we do not believe, as much as we have studied and con-
sidered this issue, that unilateral—and I understand “unilateral”—
economic sanctions are an approachable, a workable or practical
way to address this. In fact, the fundamental question is, can any-
one rise and tell us where sanctions, unilateral sanctions, have
worked.

When you stop and think about it, we have in a very, very short
period of time, imposed sanctions more than 120 times in 80 years,
and we maintain unilateral economic sanctions of one kind or an-
other against 70 countries right now. Who is left? Bermuda and the
Caribbean Islands? At the rate we are going, we apply unilateral
sanctions like giving out candy bars. It is irresponsible, particularly
when I say again, does anybody have an example of where it really
works.

In virtually all the instances, the actions that we take fail to
alter materially the target country’s objectionable behavior. In-
stead, the regimes we target gain support from others around the
world. U.S. businesses are hurt. Our workers bear the burden, and
what really happens is that the people we are trying to help, reli-



171

gious groups, economic groups, political groups, are punished for
what we do and we become the enemy.

You could go all around the world, and Senator Lugar who has
had extensive experience in the foreign affairs area, as others here
have, will tell you that we become the critical enemy within re-
gimes who are trying to look to somebody that is causing—they can
blame for causing the problems within their country.

Now, studies have indicated that unilateral sanctions have cost
our economy between $15 billion and $20 billion a year in lost ex-
port sales, and up to maybe a quarter-of-a-million jobs. Well, that
is nothing compared to what is going to happen in the future.

Stop and think about it, that we are a fraction, a small fraction,
infinitesimal of the world’s population. We want to trade with all
of those people, and when we put a sanction in, here is what hap-
pens. We lose France, Germany, Spain, Italy, all of Latin and
South America, most of Asia. All of those people walk, and even the
Russians, and they present themselves ready to trade in natural
resources, in finished products, in services. They are ready, willing,
and able, while we are impeded because of a program that has
demonstrated its inability to work.

I get a feeling sometimes, Senators, about sanctions the way we
feel about our teenage children. You all remember the times we
wanted to kill them, but it is not allowed, and it is certainly not
something that we want to do.

So what do we do? We impose sanctions. We send them to their
room or we ground them or we take away the car keys. I am not
sure those are the things we have found work in our families, but
they sure as hell do not work around the world.

There are two other points I would like to just raise with my re-
maining time. Number one, it is bad enough to deal with sanctions
on a national level, but when you have States and cities with the
enlightened leadership that you can occasionally find there in
terms of international affairs, opposing sanctions against countries,
prohibiting investment, prohibiting exchange of technical informa-
tion, prohibiting trade, we have a serious problem. We cannot let
that happen, and we have joined in some lawsuits on that matter.

Let me end with just a couple of recommendations. First of all,
we have to mandate the application of some sort of benefit analy-
sis, as Senator Lugar has suggested, before we even think about a
sanction.

We have to make China normal trade relations a status, a per-
manent issue, and face up to the realities of China. The religious
persecution issue there is going to be fixed a lot easier by open
trade than by behind-the-door sanctions.

We have to life the embargo on Cuba. Cuba is treated worse in
terms of food and in terms of medical care than are the Iraqis, and
everybody else that deals with Cuba has all their claims resolved,
land claims, the takings and so on. We are the only ones that have
not, and that Castro fellow, he has got a lot more staying power
than our sanctions. We need another approach.

And we need to repeal unilateral sanctions against others, in-
cluding Iran and Libya, unless national security dictates that we
should not. In that instance—and you raised a good question, Sen-
ator. When the terrorism is overt and direct right on us, there are
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probably things other than sanctions we ought to do, and we might
want to talk to former Senator Cohen about that. We have to pre-
vent the enactment of the Freedom from Religious Persecution Act,
the way it is written because, after you get past the rhetoric, you
get down to the application, and it is not going to help. Any church,
a}rlly missionary folks, they are going to tell you please do not do
this.

Senator BIDEN. The way it was written by whom? The one that
I cosponsored or the other one?

Mr. DoNOHUE. The Wolf-Specter bill, the way it is written, if you
talk to the missionaries, you talk to religious groups, you talk to
others, the way it is applied, the way sanctions are put in are going
to do nothing but hurt those people, and I think we have to be very
careful about that.

%enator BIDEN. I am confused. Are you supporting the Wolf-Spec-
ter?

Mr. DONOHUE. No, sir.

Senator BIDEN. You are opposing it.

Mr. DONOHUE. I am supporting the objectives of stopping reli-
gious persecution anywhere that it happens. I am concerned that
this piece of legislation will exacerbate the problem and get us
now—by the way, it could be fixed. There are issues in there, and
I have spoken to Congressman Wolf on numerous occasions, but,
anyway, gentlemen, I have used more time than you have allowed,
and I appreciate that.

I appreciate, again, you allowing me to join you a moment late.

[The prepared statement of Mr. Donohue follows:]
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Introduction

1 am Thomas J. Donohue, President and Chief Executive Officer of the United
States Chamber of Commerce. The U.S. Chamber is the world’s largest federation of
business organizations, representing more than three million businesses and professional
organizations of every size, in every business sector and in every region of the country.
The Chamber serves as the principal voice of the American business community. An
important function of the Chamber is to represent the interests of its members before the
U.S. Congress, the Executive Branch, the independent agencies of the federal
government, and the federal courts. The Chamber welcomes this opportunity to present
its views on the efficacy of U.S. economic sanctions to the Senate Task Force on
Economic Sanctions.

Engagement, Not Isolationism, Fosters Positive Change

1 want to make clear that the Chamber takes no issue with the underlying motives
or objectives that sanctions advocates cite as justification for their efforts. The Chamber
takes second place to no one in our common quest for basic human rights and political
and economic freedom. No reasonable or moral person can countenance the persecution,
torture and other atrocities that are committed around the world against our fellow human
beings, whatever the political, economic, social or religious pretext. Basic human rights
are core American values. We believe just as strongly in the need to combat other man-
made scourges, such as terrorism, weapons proliferation, and drug trafficking, that plague
us. But we do not believe that unilateral economic sanctions are an appropriate approach
toward solving these problems.

Throughout the U.S. and around the world, individual liberty and free enterprise
go hand in hand. By their very presence and operations, American companies and the
expatriate communities that depend on them contribute mightily to economic, political
and religious freedom in their host countries. Continuing U.S. company presence and
engagement abroad is critical to the inculcation of American civic values. Evidence of
the positive effects of the U.S. presence abounds worldwide.
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In 1980, nearly every country in Latin America lived under authoritarian regimes
and closed economies. But after years of economic liberalization and efforts to attract
foreign investment — much of it from the United States — every nation in Latin America
except Cuba is now democratic. While there remain significant problems and challenges
to these democratic systems in many countries, there is no question that political and
economic liberalization have proceeded together. And our unilateral policy toward Cuba
— the hemisphere’s last holdout against democratic change — has served to reinforce
rather than weaken Castro’s dictatorship, and to discourage, rather than encourage, the
democratic changes we all seek.

In eastern Europe and the former Soviet Union, a combination of economic
collapse and a continuing quest for economic, political and social freedom led to the end
of generations of totalitarian Communist rule. Considerable credit for this victory is due
to the Catholic Church under Pope John Paul’s leadership and the Solidarity labor
movement in Poland. But at the same time unrelenting exposure to western culture,
economics and politics played a significant role. Through its business council network,
the Chamber federation and the U.S. business community have had an organized
presence in the former Soviet bloc since at least the Brezhnev era. And it is through
networks such as these that western society is best able to maintain a lifeline to the forces
of reform and freedom in that part of the world. While progress in the region is clearly
uneven, substantial reforms have taken place in the Czech Republic, Hungary, Poland
and Slovenia. And despite enormous problems that persist to this day, Russia has cast off
seven decades of Communist rule and continues to lurch forward in its own way toward
modernity.

In Asia, U.S. trade and investment played significant roles in fostering the
transition away from authoritarianism and toward democracy in Taiwan and Korea. And
in China, U.S. business presence has resulted in greater job choice for workers, higher
wages and living standards, better workplace safety and health standards, improved
education and training opportunities, and a host of other benefits sought by workers in the
U.8., China and all over the world. And as hundreds of millions of Chinese people
continue to migrate from the interior to the coastal regions to take advantage of these
imported economic opportunities, the potential for expanded U.S. economic, social,
cultural influence will be historic. These workers will make more money, read more
western books and periodicals, and receive greater exposure to western ideals of social,
economic and political reform than their compatriots who remain isolated. Unilateral
restrictions on U.S. firms in China not only imperil U.S. competitiveness in that country,
but also compromise a principal source of human progress for nearly one-fourth of the
world’s people.

In southern Africa, it is precisely the multilateral character of sanctions against
South Africa — rather than a unilateral, go-it-alone approach — that permitted those -
sanctions to have some positive effect. And it should not be forgotten that the de Klerk
regime’s concerns over increasing internal violence were no less important than external
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economic sanctions as a motivating force for South Africa’s own homegrown version of
glasnost.

Unilateral Sanctions Do Not Work

Recent history is replete with U.S. actions to terminate, restrict, or impose
unilateral conditions on commerce with other nations for the stated purpose of penalizing
various aspects of other countries’ behavior. The United States has imposed some form
of economic or trade sanctions on other countries more than 120 times in the past 80
years. Over half of these have been imposed in the last five years. Currently, the U.S.
maintains unilateral economic sanctions of one kind or another against over seventy
countries.

And in virtually all meaningful instances, those actions failed to alter materially
the target countries' objectionable behavior. Instead, erstwhile "allies" castigate U.S.
foreign policy, while the regimes we target gain support and U.S. businesses and their
workers bear the burden of market opportunities lost to Asian and/or European
competitors, whose own countries have chosen not to embark on similar unilateral
courses of action. Various studies have indicated that unilateral sanctions have cost the
American economy between $15 billion and $20 billion a year in lost export sales, and up
to 250,000 export-related jobs. And this may be an understatement, as it is often difficult
to quantify business that was lost because it was never sought.

Moreover, unilateral economic sanctions imposed by the United States often
extract horrific costs when measured by the adverse effects on the quality of life of the
most vulnerable citizens in targeted countries. The embargo against Cuba is a case in
point: despite a nearly four-decades-long embargo against that country, Castro is not
only still well-established as head of state, but we maintain restrictions on the sale of food
and medicine to that country that we don’t maintain against much worse regimes, such as
Iraq and North Korea.

Other major industrial countries that find themselves targeted by U.S. sanctions
are not sitting still for them. The European Union has made clear on several occasions
that it will not remain idle in the event sanctions are imposed on its companies that do
business in or with Cuba, Iran and Libya.

Last November, Russia’s huge natural gas consortium Gazprom -- which
controls 40 percent of the world’s natural gas -- cancelled a $750 million Eximbank deal
that would have permitted U.S. equipment producers to supply a $2 billion Gazprom gas
field development project. Gazprom took this action because U.S. policy objected to the
fact that the project is in Iran. Yet, participating French, Russian and Malaysian
companies faced no similar constraints, and U.S. sanctions policy will do nothing to stop
the project.
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The continuing unilateral U.S. embargo of Cuba -- which was codified and
expanded with the 1996 enactment of the Helms-Burton legislation -~ has not only failed
to weaken that country’s Communist regime, it has actually permitted that regime to
obtain quasi-martyr status by permitting its'subjects to focus on an external enemy,
namely, the United States. With the enactment of Helms-Burton, the Cuba embargo has
mutated into a secondary boycott of a variety of Canadian, European and other interests ~
some of whose governments have actually passed laws blocking their citizens from
complying with this U.S. law in their countries.

In south Asia, the U.S. threat and subsequent application of automatic, non-
‘discretionary sanctions has palpably failed to deter either India or Pakistan from taking
steps each regards as indispensable to its national security. Worse, without flexibility and
discretion, the U.S. government is in a very weak position to engage the two states in
order to stabilize one of the most dangerous conflicts on earth.

Opposition to U.S. sanctions policies is not limited to business leaders, policy
analysts and technocrats. During his recent trip to Cuba, Pope John Paul I made very
clear his humanitarian opposition to the U.S. embargo against that nation. Similarly, with
respect to China, the Dalai Lama has spoken on several occasions of his preference for
engagement as opposed to efforts to isolate that country. And prior to his recent visit to
the United States, South Korean President Kim Dae Jung called for a relaxation of the
multilateral embargo against North Korea, on the grounds that those sanctions have
extracted major costs from the North Korean people without achieving significant
changes in their government.

State and Local Economic Sanctions Are Unconstitutional

As problematic as federally-imposed unilateral sanctions are, they are by no
means the only problems with which we must come to grips.

Increasingly, state and local governments are seeking to express their displeasure
at developments in other countries by punishing dozens of them — and their industries and
companies — for a variety of human rights, labor, environmental and other policies and
practices. Dozens of state and local measures are either on the books or awaiting action
which, among other things, would restrict local and state procurement from and/or
investment in companies doing business with targeted countries.

On April 30, the National Foreign Trade Council (NFTC), an association
representing some 550 companies with substantial intemnational interests, filed a lawsuit
challenging the constitutionality of a Massachusetts law prohibiting state agencies and
authorities from contracting with companies that do business in Burma. Doing business
is defined very broadly and would, for example, include U.S. subsidiaries of foreign
parents. This means, for example, that a U.S, subsidiary of a Japanese parent could be
subject to sanctions — even if the U.S. subsidiary had no connection to Burma  if the
Japanese parent was doing business in Burma, as allowed under Japanese law.
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The NFTC’s challenge to the “Massachusetts Burma law”, as it has come to be
known, is based on three principles:

1. Responsibility for the conduct rests with the federal government, and should rest as
such, as it is the entire United States that is targeted for criticism or retaliation by
other countries as a consequence of foreign policy actions taken by states.

2. “The Massachusetts Burma Law also violates the Foreign Commerce Clause of the
United States Constitution, which prohibits state laws that discriminate against
foreign commerce, burden foreign commerce, or impede the federal government’s
ability to ‘speak with one voice when regulating commercial relations with foreign
governments.”

3. The Massachusetts Burma law conflicts with and undermines more limited and
responsible federal efforts to bring about desired changes in Burma’s repressive
intemal policies. Significantly, those federal efforts include a commitment to work
with other countries in the region, as well as trading partners, to achieve the desired
changes.

The U.S. Chamber views the proliferation of such state and local initiatives
around the country with alarm. For this reason, we were pleased to endorse the NFTC
effort via an amici curiae brief we filed in U.S. District Court on July 7 in partnership
with the Organization for International Investment. Application of a patchwork quilt of
often inconsistent sub-federal sanctions on top of our already flawed federal regime —
which will prompt numerous, as yet undefinable and hostile foreign reactions -- threatens
to do incalculable additional harm to our national interests.

Recommended Changes In U.S. Sanctions Policy

U.S. economic sanctions policy is in clear need of substantial revision. The
failure of the automatic sanctions we imposed on India and Pakistan in the wake of their
nuclear tests is but one indicator of this need. The current system simply cannot work.
Accordingly, to begin coming to terms with the global realities of the 1990s and beyond,
we should refrain from using unilateral economic sanctions other than to counter direct
threats to the national security of the United States. There is no evidence that such
sanctions have achieved their stated objectives. The U.S. experience is that the only
measurable consequences of unilateral economic sanctions have been harmful to
American businesses and their workers. Congress and the administration should also
enact legislation and take other actions as needed to:

Mandate the application of a series of “cost-benefit” measurements and
evaluations that must be considered prior to implementation of economic sanctions.
U.S. laws currently require that we consider the environmental impact of 2 wide variety
of economic projects and initiatives. Preservation of endangered species, maintenance of
clean air and water and other objectives are deemed to be of such importance that we are
willing to put a hold on activities that might run counter to these objectives. Yet we
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maintain almost no comparable standards for protecting our national interests from
potentially unwise foreign policy actions. It makes no sense for us to assign lower
priority to vital U.S. international interests than we do to our domestic environmental
interests. Accordingly, we should establish and enforce a series of criteria that require
consideration of costs and benefits before sanctions are imposed. Such criteria should
include: (a) will the sanctions work; (b) what are the resultant economic costs to U.S.
industry and agriculture; (c) will the sanctions result in a serious backlash against other
U.S. humanitarian, security, and foreign policy objectives; and (d) have other policy
alternatives such as multilateral initiatives or diplomacy, been tried and failed?
Bipartisan, bicameral legislation by Senator Richard Lugar and Representative Lee
Hamilton, the “Enhancement of Trade, Security, and Human Rights through Sanctions
Reform Act” (S. 1413/H.R. 27C8), are models for achieving these objectives. Economic
sanctions activity that should be subject to Lugar-Hamilton criteria includes, but is not
necessarily limited to: (a) prohibitions or restrictions on export or import trade with target
countries; (b) prohibitions on investment or other types of participation in target
countries; (¢) denial of access to the benefits of trade and investment development
programs, such as Eximbank, OPIC, the Trade and Development Agency or other trade
agencies identified in the annual National Export Strategy report; (d) opposition to World
Bank, International Monetary Fund and other multilateral assistance programs in target
countries; (¢) secondary boycotts or other penalties against third countries which permit
their nationals to do business in U.S.-targeted countries; (f) government application of
“codes of conduct” to U.S. company behavior; and (g) unilateral prohibitions or
restrictions on U.S. travel by nationals of targeted countries or third countries doing
business with targeted countries.

Make China’s “normal trade relations” (NTR) status permanent.
Termination of normal trade relations (previously known as “most-favored-nation” or
MEN status) with China would amount to a draconian economic sanction against the
world’s largest nation and one of its fastest growing economies. U.S. tariffs on imported
Chinese products would skyrocket and Chinese retaliation would be certain and severe.
Our Asian and European competitors would have our markets handed to them on a silver
platter, and we would forfeit countless opportunities for leaving an American imprint on
the development of China’s rapidly evolving society. Congress did the right thing earlier
this summer when it recognized “most-favored-nation” status as normal trade treatment
we provide virtually every trading nation and revised U.S. laws to reflect this changed
designation. Still, the annual NTR renewal process itself casts a continuing pall over
China-U.S. commercial relations — without regard to the actual outcome. Pending China-
U.S. deals are in effect held up or suspended for weeks before each annual MFN vote
until it can be confirmed that the vote will be “positive.” It is time to enact such
legislation as may be necessary to make permanent that status. H.R. 1712 (Bereuter) and
S. 1327 (Roth) represent positive but partial steps in that they would make China’s NTR
status permanent upon China’s accession to the World Trade Organization (WTO). H.R.
1712 would, on the other hand, also direct the President to increase duties on Chinese
products if China was not according adequate trade benefits to U.S. products or making
sufficient progress to join the WTO.
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Lift the embargo on Cuba, beginning with food and medicine. The “Cuban
Democracy Act” (incorporated into Public Law 102-484) and the “Cuban Liberty and
Democratic Solidarity (LIBERTAD) Act of 1995” (Public Law 104-114) should be
repealed. Both statutes are notable for their isolating effects on U.S. foreign policy and
continuing failure to weaken the Castro regime. The latter, more severe statute, often
referred to as the “Helms-Burton” law, codifies and goes beyond the three-decades-old
unilateral U.S. embargo of Cuba. However, it has failed to weaken Castro’s regime as
intended. But its extraterritorial provisions providing for lawsuits and entry restrictions
against foreigners doing certain business in Cuba have undermined U.S. interests and
reputations in Canada, Europe and elsewhere. As noted above, both Canada and Europe
have enacted blocking statutes which prohibit compliance with the Helms-Burton law in
their countries. But the real humanitarian tragedy caused by the embargo lies in our
uniquely harsh restrictions on the sale of food and medicine to Cuba. The “Cuba Women
and Children Humanitarian Relief Act” (S. 1391), sponsored by Senators Dodd, Warner
and others, and the “Cuban Humanitarian Trade Act of 1997” (HR. 1951), sponsored by
Representatives Torres, Leach and many others, are models that would further this
objective, and, as such, represent an important first step toward the complete lifting of the
embargo — a step that addresses most directly the humanitarian crisis exacerbated by the

embargo.

Repeal requirements for unilateral sanctions against Iran and Libya as
contained in the “Iran and Libya Sanctions Act” (Public Law 104-472). Among
other things, this law (often referred to by its acronym ILSA) directs the President to
impose extraterritorial U.S. sanctions against foreign firms engaged above a certain
financial threshold in the development of those countries’ petroleum sectors. National
security waiver authority is available. Nevertheless, like the Helms-Burton law, ILSA
has provoked significant European opposition because Europe depends heavily on those
two countries for petroleum and other energy resources. ILSA has also failed to alter
materially the target countries’ objectionable behavior. At the same time, ILSA has
added to the pall of unreliability that U.S. firms operate under, through no fault of their
own.

Prevent enactment of H.R. 2431 (Wolf) and S. 772 (Specter), the “Freedom
from Religious Persccution Act of 1997 or similar proposals. Among other things,
these proposals would establish mechanisms for monitoring religious persecution as
defined in the bills and (subject to certain waiver authorities) require the president to
impose certain unilateral sanctions. These sanctions include prohibitions against certain
trade development assistance and export promotion for trade with countries where
defined levels of persecution exist. Target countries include major trading partners with
whom the U.S. shares a variety of vital interests. Moreover, no other major trading
partner is enacting comparable statutes. Even with proposed authority to waive actual
sanctions, these and other similar proposals would result in isolation of U.S. interests
without material “improvement” in target countries’ conditions. This approach is
especially problematic in that it would require very public U.S. identification of, and
possible retaliation against, potentially dozens of countries with whom the U.S. shares a
variety of vital interests. Some of these countries are bastions of pro-U.S. assistance in
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parts of the world where substantial American interests are literally in the gunsights of
terrorists — whose religious justification for their mayhem is tragically ironic.

Conclusion

As the twenty-first century approaches, global competition becomes more acute,
and U.S. leadership beeomes ever more critical, we as a nation must take stock of our
mission, our capabilities and our limitations. Despite numerous conflicts and differences
we share with other nations, the United States is still both the sole remaining superpower
and an inspiration to billions of our fellow human beings. The fall of Communism
demonstrates that the market-based American approach to prosperity is critical to our
continuing status, power and influence. But leadership requires a willingness of others to
follow. If we use our clout to engage other societies as they aspire to our freedoms and
accomplishments, we can grow and lead indefinitely. But if we insist on adhering to a
restrictive, isolationist model that has no relevance to the global community, other
nations will look for other paths — paths which may lead not only to tragic consequences
for them, but-diminished horizons for us as well.

Going it alone no longer works, if it ever really did. As President Reagan was
fond of repeating, we have a choice: lead, follow or get out of the way. Through
engagement, we can lead. With unilateral sanctions, we encourage others to push us out
of the way.

That concludes my testimony. I will be happy to try to answer any questions you
may have.
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Senator BIDEN. Senator Lugar?

Senator LUGAR. Thank you very much, Mr. Chairman.

Mr. Donohue has presented a number of foreign policy issues and
an important agenda that I suspect the next Congress will have to
deal with, and I say that seriously. His statement goes well beyond
the legislation that I presented, which was prospective.

If we are to debate Cuba, Iran, and Libya—and perhaps we
should, these are very, very important issues. I acknowledge that,
and I appreciate your discussion.

I liked the specifics which Mr. Lane gave from the standpoint of
an American manufacturer, and a very good one with a competitive
product. It is a real problem when other governments have policies
that help their exporters. It is at least preferable to have neutral-
ity. When our Government works against our manufacturers, and
does so systematically, country by country, that is a real problem.

And it becomes a great problem for each of us in the Senate to
promote jobs, to speak to businesses and labor unions about pros-
perity. We are all for that, and, yet, our policies are clearly not nec-
essarily for that; as a matter of fact, it may be working against it.

I want to speak specially to Mr. Sprague who is frequently before
the Agriculture Committee, as you might imagine, and a very good
witness there.

The problem that he has presented is a profound one, and that
is that we have, right now, worldwide deflation of commodity
prices. That is clear to farmers. It is also clear to people in oil and
in the metals and minerals industries. It may be a phenomenon of
short duration, but it might not be. Many people are writing about
a new deflationary cycle that we have not faced in this world for
half-a-century.

It hits the farmers first, and we saw that with the wheat market
and the corn and the soybeans. As a result, almost every Senator
is coming to the Agriculture Committee wanting money for farm-
ers. It does not matter in what form, however you need to rewrite
the farm bill, just send it, and in the next 60 days preferably. So
I understand that, and there are very real problems when prices
go down.

One reason why prices are going down is because Asian demand
has evaporated, and not in Asia alone. As a matter of fact, world
trade as a whole in the agricultural sector is sharply diminished.

When demand evaporates, prices usually go down. When supply
is fairly constant, we are having a reasonably good year.

That means that farmers are very interested in sanctions and in
foreign policy and have become much more aggressive. It is not
surprising that farmers have joined USA Engage in an unusual co-
alition of the agricultural, manufacturing and business sectors of
our country.

I think it is constructive that they have done so and just in time,
and I think you are winning, as I suggested in my questions. We
have not passed the sanctions reform bills, and I am not sure we
will. T think the numbers of ways the administration can continue
to frustrate us are legion, quite apart from disagreements we have,
but the American people understand the game and they do not like
it.
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Furthermore, when it comes to human rights issues that many
are raising, is it every justifiable to embargo food and medicine?
What kind of human rights are involved under this situation?

I come down on the side of those who say it is not justifiable, we
ought to get out of that business. I think the distinguished chair-
man says the same thing.

Now, if you are an advocate for socking Cuba forever, ditto Iran,
Libya, whoever, you do not listen to that point of view. You are for
human rights, but in the abstract. But there are actual people get-
ting hurt, and there are humanitarian concerns that we ought to
have as Americans, as people who have the strong religious pre-
cepts.

So I appreciate your testimony. It has been very specific and pro-
vocative and very helpful to us. As I said, I think we are winning
the war, not the legislation. I hope we will do better on that front
in due course.

Senator BIDEN. Now I will introduce the other team. Senator
Hutchinson.

[Laughter.]

STATEMENT OF HON. TIM HUTCHINSON, U.S. SENATOR FROM
THE STATE OF ARKANSAS

Senator HUTCHINSON. Well, it is not a war. Thank you, Mr.
Chairman. And I hope we do not view it that way. I do not know
of anybody who thinks that our sanctions policy has been wise or
effective or does not need reform.

I certainly believe it does, but I also believe this. Many of those
who are such adamant opponents of any kind of sanctions or uni-
lateral sanctions, they are doing so purely out of an economic—I
mean, that that is the motivation. There has historically been a
moral component to our foreign policy, and the American people
want that.

Regardless of what France does or regardless of what Great Brit-
ain does, we have stood on certain values. We have stood for free-
dom of religion. We have stood for freedom of expression. We have
stood against human rights abuses and labor abuses, but that has
been part of what we stand for as a Nation. To say that is going
to be irrelevant to what we do in our foreign policy and that we
are going to look at the profit margin and the bottom line as
being—and I know Farm Bureau is one of the greatest organiza-
tions in this country, but I know that the membership of Farm Bu-
reau, they care about those things. They care about markets. They
care about selling those products, but they also care about what is
happening to people in China.

Constructive engagement, I do not care what you say, it has not
worked in China. Things are not better.

A CBS reporter was arrested within the last 2 weeks, detained.
After the President’s visit to China, they were rounding up those
who dared to say we would like to form another political party.

Now, you may call that success in bringing about reform in
China. I do not see it.

I think we have had a very valuable discussion about unilateral
sanctions, where they work, where they do not, or maybe they
never work, but a strict requirement that we only use multilateral
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sanctions, what my concern is, my fear would be that in a situation
where we drew the parameters so severely that we effectively
eliminated unilateral sanctions as an option, it would force us and
force our foreign policy to the lowest common denominator of what
our allies want.

Until we can build a consensus with our allies, we would not be
able to use this option. I do not think we want to get that restric-
tive in how we utilize sanctions. If we take the sanctions option off
the table, how then do we reflect American values?

Mr. Donohue, you used the analogy of wanting to kill our kids
at times because of their behavior, and instead of killing them, we
decide we are going to take the key away from them or put them
in their room or ground them. Well, I think that is exactly what
we ought to do. I do not think killing them ought to be our option.

And to say we are going to talk to them or we are going to kill
them is not a very good alternative. Yet, when it comes to foreign
policy, are we not saying we are going to use rhetoric, and if that
does not work, our only option is military force?

So those who are saying let’s get rid of the sanctions, let’s elimi-
nate that or greatly restrict the use of sanctions, my question—and
maybe we will just present this to the panel—what is there be-
tween words and war? What do we do?

We will accept the proposition that our current use of sanctions
is not very effective, that we are not getting the desired result.
Give me an option. If we take that off the table, where do we go,
short of going to Secretary Cohen, military action every time we
have a problem with a country’s egregious actions? That is what I
want to hear is what are our options short of military force if we
eliminate the sanctions option where we can reflect the values of
the American people in our foreign policy.

Mr. DONOHUE. Senator, if I might just try a couple of comments
that might add to our conversation.

Your point about eliminating all sanctions must be seen with the
other bookend where we impose them without a great deal of
thought.

When you have 70 nations under sanction and when we would
all agree in a quiet conversation that very many of those do not
have any effect, the addition of the seventy-first nation is not very
significant because people have found they can get any products
they need. They can do their business in any way they like, and
the United States really becomes irrelevant in that issue.

I believe that we need to find ways to enhance and export our
values, and we are doing a lot of things. The Chamber runs CIPE,
the Center for International Private Enterprise, and I would like
to sit down with you for a half an hour one day and look at the
programs that have been—the unions run the other side of it, you
know, and we do it together—that have been enhancing freedom
and liberty and non-government organizations in Eastern Europe
and all over the world that have led to freedoms and liberties, eco-
nomic, social, and religious.

We do have a problem also that in our enthusiasm for our values
that it is our view that everyone in the world ought to adopt them.

I recognize that everyone in the world ought to avoid torture and
all those things, and we ought to try and do a lot of stuff about



184

that, but I would suggest to you, sir, that we have had massive im-
provement in China over the recent 10 years. Just a short time
ago, it was a closed nation, and now people travel more freely.
Churches are more able to function.

Is it perfect? Of course not. We have problems with the monks
and the Tibetans and others, but I believe that, first, real engage-
ment, economic, cultural, political, presence in that country, a dem-
onstration of an improved standard of living and of a way of life
has greater influence than extracting ourself from the process and
leaving it to everybody else when we know that that sanction is not
going to work, and how frustrating it is for the Congress and for
the American people to recognize that there is a great gap between
going to war and seeking some other way.

In this modern world where money, technology, and people and
everything is fungible and moving, you are right. We need to seek
some other ways to do this. Do we have the absolute

Senator HUTCHINSON. I asked for it.

Could we have Mr. Sprague and Mr. Lane? Because my time is
up, and I really would like to hear their opinions on whether there
are—I mean, you criticized my position on China, and

Mr. DONOHUE. No, sir. I did not criticize your position. I simply
offered another opinion.

Senator HUTCHINSON. What I did not hear was options in be-
tween.

Mr. DoNOHUE. Well, no, I gave you the option. My option is to
make a strong, viable, economic, social, and cultural presence in
those countries and get the benefits we have seen for that over 30
years.

Senator HUTCHINSON. No one objects to that.

Yes, sir.

Mr. SPRAGUE. Well, I think we would all agree that there are
going to be individual situations where the hammer is the only
method, and economic sanction would be the only thing that would
turn a dictator or something around, but I think the question is we
are just randomly using this so blatantly without any real reason-
ing.

So what we are saying, let’s study the situation and see who is
getting hurt. I would argue let’s get them hooked on Caterpillar,
and then they cannot get away from it because they have got to
have the mechanics in every other day.

Mr. LANE. Not every other day. Once a year.

Mr. SPRAGUE. You know, just build up this relationship in the
long run, it is going to do more than cutting people off from sup-
plies and making them more relying on other countries that have
less ideas of freedom than what we would have.

Mr. LANE. Senator, I have a list here of 77 different action steps
ranging from friendly persuasion to hostile activities. Sanctions are
part of it.

I should add, first of all—let me be very specific. I know when
I was introduced, USA Engage was described as a coalition against
sanctions. We are against the proliferation of sanctions, but we un-
derstand that sanctions are a tool of foreign policy. It should not
be the tool.
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In getting to that, let me be specific. One, the main question is
how do you make sanctions work better. Getting back to Mr.
Donohue’s point, the first thing you do is you do not cheapen the
currency. I mean, we have just overused sanctions to death. They
are not taken as seriously as they should.

Secondly, and this goes to Senator Lugar’s legislation. We need
to do a much better job of targeting sanctions.

Senator you mentioned earlier today about the need to go after
leaders, go after people that really deserve to be sanctions and not
go after the poor and the folks that can lease afford sanctions. That
is really what Senator Lugar’s legislation is all about.

Thirdly, we have got to hold somebody accountable. When we put
a policy in place, someone needs to be accountable. Usually, that
is the President, but if the President is going to be accountable, the
President also needs waiver authority so he has the room to ma-
neuver around some pretty tricky situation.

The next point is that we have got to recognize that you cannot
conduct foreign policy on the cheap. We need a first-class foreign
service. We need top-notch intelligence capabilities. We need to
know that we have carrots as well as sticks, and all those areas
have been cut in recent years. And there needs to be a recognition
that engagement is a powerful force for change.

Let me just say—and I realize we may have different views on
China. I have been there a couple of times, and I do not profess
to be an expert, but the latest human rights report when it talked
about China, it said average citizens go about their daily lives with
more personal freedom than ever before. Now, that is a long time.

They also continue to enjoy a higher disposable income, looser
economic controls, greater freedom of movement, increased access
to outside sources of information, greater room for individual
choice, and more diversity in cultural life. Now, that is what they
say about China.

Senator HUTCHINSON. Mr. Lane? Mr. Lane?

Mr. LANE. I had the opportunity to be in Cuba in March. None
of that can be said about Cuba.

Senator HUTCHINSON. My time is up, and I do just want to say
this. I read the whole report.

Mr. LANE. There is other parts, I know.

Senator HUTCHINSON. That is a very, very selective comment
from that report, which was in the whole, very, very critical of the
human rights conditions in China today.

No one is saying we should not engage China. You cannot isolate
China. I certainly would not, but I would also say that what China
wants today, what the Chinese regime wants today is the benefits
of capitalism while keeping the iron fist of repression on their peo-
ple, and that we cannot just say if we can sell more Caterpillars,
we can increase trade, it is automatically going to lead to freedom
and human rights improvements in China. It is not an automatic,
and the fact that China today insists upon continuing to prevent
their people from the free access of information is evidenced by the
arrest of the CBS reporter last week, and the repression of any
who would even seek to form an opposition political party.

The repression on the Internet, preventing the free-flow of ideas
through the Internet in China, that demonstrates to me that the
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government is still very, very intent on maintaining that iron fist
of control, while reaping the economic benefits of trade with the
United States.

And with that, thank you. Thank you very much. I think it has
been helpful to me. It was a very lively conversation.

Thank you, Mr. Chairman.

Senator BIDEN. Senator Warner?

STATEMENT OF HON. JOHN W. WARNER, U.S. SENATOR FROM
THE COMMONWEALTH OF VIRGINIA

Senator WARNER. Thank you, Mr. Chairman.

Again, I express appreciation for your participation in this very
important subject, and I will go to one extremely narrow part of
this whole general issue and just give you a question and the same
question to each, and you can share with me and the Committee
your thoughts.

Food and medicine. One of the advantages of this series of hear-
ings is that I detect there is a consensus that it is really an area
which should be left out of the sanction philosophy, food and medi-
cine. Do you share that? Are there any circumstances that you
think food and medicine should be included? Do you have any
views on whether in history when they have been included that
they have really added any teeth to a sanction?

Why don’t we just start with you, Mr. Donohue.

Mr. DONOHUE. Thank you, Senator.

Generally speaking, I believe to include food and medicine is to
act, and a contrary view to our philosophy that we have been talk-
ing about, which is a philosophy of care for others.

Second, I have not seen—I have seen a number of examples
where you have contrary views. We are arranging for the Iraqis to
have food and medicine and some amount of fuel. These are people
we have been in a major war with, who have killed Americans.

On the other hand, Cuba, because of great passion, we have in-
cluded food and medicine in our sanctions, and by the way, we
have been at this Cuban thing since John Kennedy. And as I said
to your colleagues before you came in, everybody else has already
adjudicated and resolved all their claims against Cuba. People
come and go, trade all over the place with Cuba, and we continue
to take a very old view about that matter.

There is some enlightened activity in recent weeks and months,
and I hope that we can move forward on that.

There are times when the anger of our Nation is such that we
will do things that seem appropriate, even military force, and I am
sure there are times when the anger of all of our fellow citizens are
such that multilateral sanctions might in the occasion of somebody
that was conducting ongoing hostilities where food and medicine
might be excluded from an enemy, but I do not think we can very
well go out and preach our values and then say, by the way, we
are mad at you, the head of this country or the head of their mili-
tary or the head of their whatever, but we are going to deny your
citizens food and medicine. It is a bit of a conflict.

Senator WARNER. I share that view.

And on Cuba, as you know, I have made an effort with Senator
Dodd to see whether or not we can get that relieved.
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I think we would have joined the community of nations on Cuba
had they not done that murderous act of shooting down that air-
craft, and that is just history. You need not go into that.

Mr. DONOHUE. Senator, I understand that things like that im-
pede progress.

Senator WARNER. Mr. Sprague?

Mr. SPRAGUE. Yes. I would agree with Tom that naturally there
are going to be times when the Nation will be so outraged over cer-
tain acts that we will do anything, and food and fiber and medicine
would be one of those things that would help bring the people of
that nation back to their senses or something like that.

I think as a humanitarian, even in those situations, we are prob-
ably causing more damage to the goodwill of this country than we
are helping by doing that.

Naturally, we are very prejudiced in the agricultural industry.
We definitely think that food should be always on the table, and
if we can present that to the nations, it should be there.

Senator WARNER. Thank you.

Mr. Lane?

Mr. LANE. Senator, unless we are about ready to go to war, I can-
not think of any reason why you would want to target civilian pop-
ulations by denying food and medicine. If the Senate does only one
thing between now and the end of this Congress, we should lift the
food and medicine embargo on Cuba. It makes us look mean-spir-
ited, and all it does is it helps reinforce an authoritative regime.

Senator WARNER. I share that view.

I thank the panel.

Mr. Chairman?

STATEMENT OF HON. JOSEPH R. BIDEN, U.S. SENATOR FROM
THE STATE OF DELAWARE

Senator BIDEN. Thank you very much.

Gentlemen, I have one question, if the panel does not mind. Is
efficacy the ultimate test? In other words, are there any cir-
cumstances where we would impose a sanction unilaterally know-
ing full well it will not be effective, that they will be able to get
the product somewhere else?

Let me give you an example. During the days of apartheid, in ad-
dition to general sanctions we debated, sometimes imposed, some-
times did not, there were certain restrictions, for example, not just
on technology, like we worry about with Iran and Korea, North
Korea, but, for example, when there are the transfer of materials
that allowed the police to better and more efficiently do their job,
knowing they could very well get tear gas from wherever. I am
making that up. I do not recall whether or not specifically tear gas
was a part of it.

Are there times when we should, just as a matter of principle,
not participate in enabling a government to engage in activities
that are clearly contrary to our value system? That is my question.
Even though we know they are not going to be effective.

Mr. DONOHUE. May I go, sir?

Senator BIDEN. Please, Mr. Donohue.

Mr. DONOHUE. I believe there are occasions that the national in-
dignation and the national will needs to be stated, and in matters
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such as the example you gave of allowing people to export instru-
ments of pain or imprisonment, I believe the Congress has a posi-
tion to take an aggressive posture on that.

I believe it ought not to be on 70 nations. I believe it ought to
be done and allowed and very vigorous indignation when we do it,
and we ought to make it stick. We ought to make it stick with our
own companies, and we ought to make it stick with our trading
partners. I think we could have a much better chance of doing that
if it was an occasional action.

Senator BIDEN. That is a very important that I did not raise, and
I know you both want to answer the same question, but if I may,
there was discussion in the first panel about secondary boycotts.
There was discussion about imposing sanctions on those who do not
go along with our sanctions. That was not my question, but now
that you have raised it, in the case where we, in fact, were to cur-
tail the shipment of products that could be used by a totalitarian
government for a specific purpose—I am making it up—tear gas,
for example, say we could not export tear gas, and France and Ger-
many decided they can buy it from us or some other country, all
of the importuning in the world does not work in many cases, no
matter what Mr. Lane hopes for in terms of aggressive diplomacy
on our part.

We have found that many of our closest friends are incredibly re-
sistant. I often say to my friend from the chairman of the Agri-
culture Committee, France does not have a foreign policy. They
have a farm policy, as do most of our—I mean that sincerely. And
that is not fair to France. They clearly have a foreign policy. I will
get a thousand letters from my distant French relatives.

Senator WARNER. The farmers can shut that policy down quickly.

Senator BIDEN. Yes.

But the farm policy is significant. I am being very serious when
I say are there circumstances where we should connect the dots
where we engage in a secondary boycott? For example, the French
or the Italians or whomever decides that the very product we want
to curtail selling because it is directly and identifiably contrary to
our value system, the way in which it is being used by the particu-
lar government, and they do not do it. Should we engage them as
well and say okay, we are going to cut off markets to you?

Mr. DONOHUE. Well, Senator, first, we do agree that there are
times the country has to make a statement.

Senator BIDEN. Well, no, we do not because you said if. You had
a little addendum. You said if. We should use our full force to then
bring pressure on our allies not to sell the product.

Mr. DONOHUE. No, I did not quite go that far.

Senator BIDEN. Okay, I am sorry.

Mr. DONOHUE. We need to try to make it stick, and that means
within our own country, we recognize when we do that, that what
we are doing is making a statement.

If we went through a daisy chain and the French violated what
we would hope would be their support for us and then the Germans
did it and then the Italians did it and then the Spanish did it and
then the Chinese did it, pretty soon, who are we going to trade
with?



189

I think, Senator, what I am saying is that there are times that
this country ought to make a statement and act on its own behav-
ior.

11I think we have to be very careful of secondary boycotts. First of
a

Senator BIDEN. I agree.

Mr. DONOHUE [continuing]. As a country——

Senator BIDEN. I agree.

Mr. DONOHUE [continuing]. We get very, very angry with our
friends slapping secondary boycotts on us, and you know what we
would tell them to do with it? And I think that we need to be prac-
tical.

Generally speaking, unilateral sanctions do not work. We cannot
find a list of ones that do out of the 70 countries that we have
under sanction.

I believe there are times when this country needs to speak its
mind on important and emotional issues. I am not sure we then
need to go out—and by the way, there are military exceptions and
S0 on——

Senator BIDEN. Right.

Mr. DONOHUE [continuing]. We need then to go out and start
putting secondary boycotts on our friends all around the world as
the daisy chain moves.

Senator BIDEN. I just wanted to make sure that is not what you
are saying.

Let me conclude, and then I will ask for some comment. I will
conclude what I was pursuing here.

Senator Hutchinson and I probably are on close to opposite ends
of the spectrum on matters relating to sanctions policy, at least on
the issues that we engage on the floor. He and I have been on op-
posite sides of the argument, and I respect his view.

But one of the points that the Senator makes, I think, should not
be lost here, and that is why I asked the question about efficacy.

In my view, there are occasions when notwithstanding the fact
that the sanction will have no material impact on the country we
are sanctioning because other countries will immediately fill the
vacuum, that notwithstanding that, I can picture occasions when it
is appropriate and necessary for the United States as a matter of
principle to impose a sanction that we know will not work if we de-
fine work as meaning ending the practice for which we are sanc-
tioning.

And the example that comes to mind is the debates during the
Apartheid debate, where there were arguments about sanctions on
the South African government at the time by refusing to allow the
sale of certain products that were used as instrumentalities of re-
pression, knowing that we were not able to stop other countries
from doing that.

So that was the specific question. I do not want to leave this de-
bate with all of you being—I happen to be philosophically where
the three of you are in terms of my votes and my initiatives and
my actions, but I do not think we should—quite frankly, Mr.
Donohue, I am trying to be your press guy here.

I do not think you should be put in the position of speaking for
the Chamber, at least not the Business Roundtable from my State
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where it kind of lives. I do not think we should be put in the posi-
tion where the business community is viewed as saying that unless
we can prove it is efficacious, there is no circumstance under which
we should engage in the sanction.

Mr. DONOHUE. Senator, I could use a lot of help in the press, and
I appreciate that point.

Senator BIDEN. I was not being facetious. I mean that sincerely.

Mr. DoNOHUE. No, I know, but I am serious, and I do appreciate
your—we agree on this. I believe there are times we need to speak
our mind, and I think it is very, very difficult to take them down
the daisy chain. I appreciate your engaging us in this conversation.

Senator BIDEN. Does anyone else have a question?

Senator WARNER. I have another quick point. Thank you, Mr.
Chairman.

Gentlemen, I am in a conference now where one of the issues re-
volves around which department the executive branch should have
sort of the final say as it relates to particularly items which have
potential military value. I do not think you need any more facts to
know exactly from whence I am coming on this question, but I will
ask Mr. Donohue, and if others feel they want to add in, fine.

Do you find there is a great deal of importance, whether it is
Commerce, State, or Defense that has sort of the upper hand in the
final say?

Mr. DONOHUE. Senator, if we had a clear definition—and I am
not going to ask you about the subject, although I happen to have
a working knowledge of some of that. If we had a clear definition
of what gave military advantage in a significant way to people we
do not want to have it, first, I think the President has that respon-
sibility, and second, then I think that could be found in the Defense
Department or it could be found any place you wanted to put it.

The big problem is what is the clear definition and what is the
agenda of the departments. They all have three separate philoso-
phies. Defense wants to make and sell and protect, and those con-
flict. Commerce wants to sell and export, and State wants to talk
about—and I say that with great respect.

I think this is a problem that when we come down to a question
of national defense, that whether it is the national security guys
or the President that has to adjudicate between those three depart-
ments—because they have all got an ax to grind—if you give it to
Commerce, Defense is still going to be very active in defining what
it is and what the threat is. If you give it to defense or to com-
merce, State is still going to be in charge of discussing this and ne-
gotiating it with foreign governments. If you give it just to State,
Commerce and Defense are going to be yelling.

You have a very difficult choice. The definition is the issue, and
national leadership at the Presidential level is going to have to re-
solve those issues between those departments.

Senator WARNER. Good answer. So it does make a particular dif-
ference, so long as the President of the United States can exercise
the final question.

Mr. DONOHUE. That is right, and as long as each of the three
parties are heard on their view on the matter. That is how these
inter-working groups and national security agents, the National Se-
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curity Council and others, work on behalf of the President, to bring
him matters to decide.

Senator WARNER. Understood.

I thank the Chair and the members.

Senator HUTCHINSON. Mr. Chairman, I just wanted to thank you
for the fair way in which you have conducted the hearing. I do not
think we are that far apart in our view of trade, nor do I think I
and the panel are that far apart in our view of the value of trade
or the ineffectiveness of a lot of our sanctions policy.

But I want to add—because I think your point on the efficacy not
always being the standard was very, very important—that the case
of Apartheid in South Africa maybe is a good example. For us tak-
ing a principal stand, though it may not have economically brought
about the change we desired, the fact we took—there is a power in
moral principle, and that that in itself had a beneficial effect, and
perhaps made a big difference in bringing about the desired
change; that that can happen in foreign policy, and that the sym-
bolic value of the sanctions, there is that value, apart from being
able to quantitatively prove that it will economically bring about
the desired change.

Senator HUTCHINSON. And the less often you do it, the more ef-
fect it will have.

Mr. LANE. Senator?

Senator BIDEN. A closing statement, Mr. Lane?

Mr. LANE. Oh, I will make this real closing. Just two comments,
one regarding South Africa. Senator Lugar and, if I recall, Senator
Kassebaum played probably a total role in the South Africa debate
as any two Senators during the mid-1980’s.

If you ever wanted an example where you had targeted sanc-
tions, where you had a deliberative process, where you built multi-
lateral support for a common position, it was the way the U.S. con-
ducted our policy during the South African debate. That, in many
ways, should be the model. It did not happen overnight. It took a
long time to build international consensus.

Secondly, the worst thing you can do with international sanctions
is to pass a sanction to make a statement and then walk away.
Multilateral cooperation, I do not want to sound Pollyannish here,
but it is hard. It is very hard, and you do not get credit for an effec-
tive foreign policy that prevents bad things from happening, but in
the same token, if you pass a sanction and then move onto more
noble pursuits, it is sometimes far worse than having no action at
all.

Mr. SPRAGUE. And I think there is no question that we want to
be the leader in world policy. This country has that responsibility,
and that is going to take a lot of hard decision sometime, and we
have to do some things that maybe we would not agree with to-
tally, but to be the leader and to show the world that we are the
leader, we have to take those tough steps.

I think that is the part that has made this country great. We
have deliberated on those issues. It has not been made by one per-
son or one department. It is deliberated and the knowledge is
passed around the country so that our people can help make that
decision, and that is what we need to continue to make sure hap-
pens.
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Senator BIDEN. Gentlemen, thank you very much.

One of the reasons why this is becoming a more urgent discus-
sion is the economic future of all our folks is out there. The idea
that we can guarantee their economic security by having open and
free access of American markets ain’t where 1t is. So it is the good
news and the bad news.

I appreciate your testimony and thank you all for coming, and
I appreciate Senator Lugar allowing me to actually chair a hearing.

Senator LUGAR. You did very well.

Senator BIDEN. It felt good. Thank you very much.

[Whereupon, at 4:56 p.m., the Task Force adjourned.]
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