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LETTER OF TRANSMITTAL

THE WHITE HOUSE, June 26, 1998.
To the Senate of the United States:

I transmit herewith for Senate advice and consent to ratification
the Convention Between the United States of America and the Re-
public of Estonia for the Avoidance of Double Taxation and the Pre-
vention of Fiscal Evasion with Respect to Taxes on Income, signed
at Washington on January 15, 1998. Also transmitted is the report
of the Department of State concerning the Convention.

This Convention, which is similar to tax treaties between the
United States and OECD nations, provides maximum rates of tax
to be applied to various types of income and protection from double
taxation of income. The Convention also provides for resolution of
disputes and sets forth rules making its benefits unavailable to
residents that are engaged in treaty shopping.

I recommend that the Senate give early and favorable consider-
ation to this Convention and that the Senate give its advice and
consent to ratification.

WIiLLIAM J. CLINTON.

(I1D)






LETTER OF SUBMITTAL

DEPARTMENT OF STATE,
Washington, May 15, 1998.
The PRESIDENT,
The White House.

THE PRESIDENT: I have the honor to submit to you, with a view
to its transmission to the Senate for advice and consent to ratifica-
tion, the Convention Between the United States of America and the
Republic of Estonia for the Avoidance of Double Taxation and the
Prevention of Fiscal Evasion with Respect to Taxes on Income,
signed at Washington on January 15, 1998 (“the Convention”).

This Convention will be the first such Convention between the
United States of America and the Republic of Estonia. This Con-
vention is similar to the tax treaties between the United States and
OECD nations. It provides for maximum rates of tax to be applied
to various types of income, protection from double taxation of in-
come, exchange of information, and contains rules making its bene-
fits unavailable to persons that are engaged in treaty shopping.
The proposed withholding rates, while in some respects higher
than those in the U.S. model, are the same as those in many other
Estonian tax treaties. Like other U.S. tax conventions, this Con-
vention provides rules specifying when income that arises in one of
the countries and is attributable to residents of the other country
may be taxed by the country in which the income arises (the
“source” country).

In many respects, the rates under the new Convention are the
same as those in many recent U.S. tax treaties, including some
with OECD countries. Pursuant to Article 10, dividends from direct
investments are subject to tax by the source country at a rate of
five percent. The threshold criterion for direct investment is ten
percent, consistent with other modern U.S. treaties, in order to fa-
cilitate direct investment. Other dividends are generally taxable at
15 percent. Under Article 12, royalties for the use of industrial,
commercial, or scientific equipment derived and beneficially owned
by a resident of a Contracting State are subject to a five-percent
tax by the source country; all other royalties are subject to tax at
a maximum rate of ten percent.

Under Article 11 of the proposed Convention, interest arising in
one Contracting State and owned by a resident of the other Con-
tracting State is subject to taxation by the source country at a max-
imum rate of ten percent. However, interest earned on trade cred-
its and on government debt, including debt guaranteed by govern-
ment agencies, is exempt from taxation by the source country.

8%



VI

The reduced withholding rates described above do not apply if
the beneficial owner of the income is a resident of one Contracting
State who carries on business in the other Contracting State in
which the income arises and the income is attributable to a perma-
nent establishment or fixed base. If the income is attributable to
a permanent establishment, it will be taxed as business profits,
and, if the income is attributable to a fixed base, it will be taxed
as independent personal services.

The maximum rates of withholding tax described in the preced-
ing paragraphs are subject to the standard anti-abuse rules for cer-
tain classes of investment income found in other U.S. tax treaties
and agreements.

The taxation of capital gains, described in Article 13 of the Con-
vention, generally follows the rule of recent U.S. tax treaties, the
U.S. model and the OECD model. Gains on real property are tax-
able in the country in which the property is located, and gains from
the sale of personal property are taxed only in the State of resi-
dence of the seller, unless attributable to a permanent establish-
ment or fixed base in the other State.

Article 7 of the proposed Convention generally follows the stand-
ard rules for taxation by one country of the business profits of a
resident of the other. The non-residence country’s right to tax such
profits is generally limited to cases in which the profits are attrib-
utable to a permanent establishment located in that country. The
source country may, however, tax sales or activities as though they
were performed by a permanent establishment if it is ascertained
that such activities were structured with the intent to avoid tax-
ation in the State in which the permanent establishment is situ-
ated. As do all recent U.S. treaties, this Convention preserves the
right of the United States to impose its branch taxes in addition
to the basic corporate tax on a branch’s business.

Consistent with U.S. treaty policy, Article 8 of the proposed Con-
vention permits only the country of residence to tax profits from
international carriage by ships or aircraft and income from the use,
maintenance, or rental of containers used in international traffic.
This reciprocal exemption also extends to income from the rental
of ships and aircraft if the rental income is incidental to income
from the operation of ships and aircraft in international traffic.
However, income from the international rental of ships and aircraft
that is non-incidental to operation of ships and aircraft is taxed at
the rate of five percent as a royalty paid for the use of the equip-
ment.

The taxation of income from the performance of personal services
under Articles 14 through 17 of the new Convention is essentially
the same as that under recent U.S. treaties with OECD countries.

Article 22 of the proposed Convention contains significant anti-
treaty-shopping rules making its benefits unavailable to persons
engaged in treaty-shopping.

The proposed Convention also contains rules necessary for its ad-
ministration, including rules for the resolution of disputes under
the Convention and for exchange of information (Article 26).

The Convention would permit the General Accounting Office and
the tax-writing committees of Congress to obtain access to certain
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tax information exchanged under the Convention for use in their
oversight of the administration of U.S. tax laws.

This Convention is subject to ratification. In accordance with the
provisions of Article 28, it will enter into force when the Govern-
ments notify each other through diplomatic channels that their
constitutional requirements for entry into force have been met.
They will have effect for payments made or credited on or after the
first day of January following entry into force with respect to taxes
withheld by the source country; with respect to other taxes, the
Convention will take effect for taxable periods beginning on or after
the first day of January following the date on which the Conven-
tion enters into force.

The proposed Convention (like those with Latvia and Lithuania)
provides at Article 28 that the appropriate authorities of the two
Contracting States will meet within five years to discuss the appli-
cation of the proposed Convention to income derived from new tech-
nologies.

The proposed Convention will remain in force indefinitely unless
terminated by one of the Contracting States, pursuant to Article
29. That Article provides that either State may terminate the Con-
vention by giving prior notice through diplomatic channels at least
six months before the end of any calendar year.

The Department of the Treasury and the Department of State co-
operated in the negotiation of the Convention. It has the full ap-
proval of both Departments.

Respectfully submitted.

MADELEINE ALBRIGHT.



CONVENTION BETWEEN THE
UNITED STATES OF AMERICA AND THE
REPUBLIC OF ESTONIA FOR THE AVCIDANCE OF
DOUBLE TAXATION AND THE PREVENTION OF FISCAL EVASION

WITH RESPECT TO TAXES ON INCOME

The United States of America and the Republic of
Estonia, desiring to conclude a Convention for the avoidance

of double taxation and the prevention cf fiscal evasion with

respect to taxes on income, have agreed as follows:

o)
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ARTICLE 1
Geparal Scope

1. This Convention shall apply to persons who are

residents of one or both of the Contracting States, except

as otherwise provided in the Convention.

2. The Convention shall not restrict in any manner

any exclusion, exemption, deduction, credit, or other

allowance now or hereafter accorded:

a) by the lgws of either Contracting State; or

b) by any other agreement between the Contracting
States.

Notwithstanding the provisions of subparagraph 2 b):

a) the provisions of Article 235 (Mutual Agreement
Procedure) of this Convention exclusively shall apply
to any dispuie concerning whether a measure is within
ti.e scope of this Convention, and the procedures under
this Convention exclusively shall apply to that
dispute; and

b) unless the competent authorities determine that
a tagaticn measure is not within the scope of this
Convention, the nondiscrimination obligatioens of this
Convention exclusively shall apply with respect to that
measure, excep: for such national treatment or most-

favored-nation obligations as may apply to trade in




-3 -

goods under the General Agreement on Tariffs and Trade.

No national treatment or most-favored-nation obligation

under any other agreement shall apply with respect to

that &easure.

c) For the purpose of this paragraph, a "measure”
is a law, regulation, rule, procedure, decision,
administrative action, or any similar provision or
action.

4. Notwithstanding any provision of the Convention
except paragraph S of this Article, a Contracting State may
tax its residents (as determined under Article 4
(Resident)), and by reason of citizenship may tax its
citizens, as if the Convention had not comeiinto effect. tfor
chis purpose, the term "citizen” shall include a former
citizen or long-term resident whose loss of such status had
as one of its principal purpo;gsvthg avoidance of tax, but
only for a period of 10 years fﬁllowing such loss.

S. The provisions of paragraph 4 shall not affect:

a) the benefits conferred by a Contracting State
under paragraph 2 of Article 9 (Associated
Enterprises), under ﬁazagraphs 2 and 5 of Article 18
(Pensions, Social Security, Annuities, Alimony, and
Child Support), and under Articles 23 (Reiief from

Double Taxation), 24 (Nondiscrimination), and 25
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(Mutual Agreement Procedure); and
b} the benefits conferred by a Contracting State
under Articles 19 (Government Service), 20 (Students,
Trainees and Researchexs), and 27 (Members of
Diplomatic Missions and Consular Posts), upon
individuals who are neither citizens of, nor have been

admitted for permanent residence in, that State.

ARTICLE 2
Taxes Covered
1. The existing taxes to which the Convention shall
apply are:

a) in the United States: the Federal income taxes
imposed by the Internal Revenue Code (but excluding the
accumulsted earnings tax, the personal holding company
tax, and social security. taxes), and the excise taxes
imposed with respect to the investment income of
private foundations (hereafter referred to as "United
States tax");

b} in Estonia: the income tax (tulumaks) (but
excluding the tax on-insurance companies provided in
paragraph 35 of the Estonian income tax law), and the
local income tax (kohalik tulumaks), (hereafter

referred to as "Estonian tax").
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2. The Convention shall apply also to any identical
or substantially similar taxes which are imposed after the
date of signature of the Convention in addition to, or in
place of, the existing taxes. The competent authorities of
the Contracting States shall notify each other of any
significant changes which have been made in their respective
taxation laws or other laws affecting their obligations
under the Convention, and of any official published material
concerning the application of the Convention, including

explanations, regulations, rulings, or judicial decisions.

ARTICLE 3
] finiti
1. For the purposes of this Conventicn, unless the
context otherwise requires:

a) the term "Contracting State" means the United
States or Estonia as the context requires;

b) the term "United States" means the United
States of America, but does not include Puerto Rico,
the Virgin Islands, Guam, or any other United States
possession or territory. When used in a geographical
sense, the term "United States” includes any area
adjacent to the territorial waters of the United States

within which under the laws of the United States and in
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accordance with international law, the rights of the
United States may be exercised with respect to the sea
bed and its sub-soil and their natural resources:;

¢) the term "Estqnia" means the Republic of
Estonia and, when used in a geographical sense means
the territory of Estonia and any other area adjacent to
the territorial waters of Estonia within which under
the laws of Estonia and in accordance with
international law,'the rights of Estonia may be
exercised with respeéi to the sea bed and its sub-soil
and their natural resources;

d) the term "person" includes an individual, an
estate, a trust, a partnership, a company, and any
other body of persons;

e) the term “company" means any body corporate or
any entity which is treated as a body corporate for tax
purposes;

f) the terms "enterprise of a Contracting State”
and "enterprise of the other Contracting State" mean,
respectively, an enterprise carried on by a resident of
a Contracting State ‘and an enterprise carried on by a

resident of the other Contracting State:
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g) the term "international traffic” means any
transport by a ship or aircraft operated by an
enterprise of a Contracting State, except when such
transport is solely between places in the other
Contracting State;
h) the term "competent authority" means:
(i) in the United States, the Secretary of
the Treasury or his deleqate; and
(ii) in Estonia, the Minister of Finance or
his authorized representative:
i) the term "national” means:
(i) any individual possessing the nationality
of a Contracting State; and
(ii) any legal person, partnership or
association deriving its status as such from the
laws in force in a Contracting State.

2. As regards the application of the Convention at
any time by a Contracting State, any term not defined herein
shall, unless the context otherwise requires or the
competent authorities agree to a common meaning pursuant to
the provisions of Articl; 25 (Mutual Agreement Procedure),
have the meaning which it has at that time under the laws of
that State for the purposes of the taxes to which the

Convention applies, any meaning under the applicable tax
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laws of that State prevailing over a meaning given to the

term under other laws of that State.

ARTICLE 4
‘ Resident
1. For the puzposes of this Convention, the term
»resident of a Contracting State™ means any person who,
‘under the laws of that State, is liable to tax therein by
reason of his residence, domicile, citizenship, place of
managemesnt, place of incorporaiion, or any other criterion
of a similar nature.
2. a) However, the term "resident of a Contracting
State” does not include any petson‘who is liable to tax
in that State in respect only of income from sources in
that State;

b) in the case of income derived or paid by a
partnership, estate, or trust, this term applies only
to the extent that the income derived by such
partnership, estate, or trust is subject to tax in that
State as the income of a resident, either in its hands
or in the hands of i:s partners or beneficiaries: and

c) if an individual is liable to tax.as a resident
bacause the individual is 'a citizen or permanent

resident of a Contracting State and such resident is
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not also a resident of the other Contracting State,

then the other State shall consider that individual to

be a resident of the first-mentioned State only if the

individual has a substantial presencé, permanent home

or habitual abode in the first-mentioned State. If the

individual is a residept of both Contracting States,

his State of residence shall be determined under

paragraph 4.

3. The term "resident of a Contracting State"
includes:

a) that State, a political subdivision, or a local
authérity thereof, and any agency or instrumentality of
any such State, subdivision or authority; and

b) a legal person organized urder the laws of a
Contracéing State and that is generally exempt from tax
in that State because it is established and maintained
in that State either: )

(i) exclusively for a religious, charitable,
educational, scientific, or other similar purpose;
or

(ii) to provide pensions or other similar

benefits to employees pursuant to a plan.
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4. Where by reason of the provisions of paragraph 1
an individual is a resident of both Contracting States, then
his status shall be determined as follows:

a) he shall be deemed to be a resident of the
State in which he has a permanent home available to
him; if he has a permanent home available to him in
both States, he shall be deemed to be a resident of the
State with which his personal and economic relations
are closer (center of vital interests):

b) if the State in which he has his center of
vital interests cannot be determined, or if he does not
have a permanent home available to him in either State,
he shall be deemed to be a resident of the State in
which he has an habitual abode;

;) if he has an habitual abode in toth States or
in neither of them, he shall be deemed to be a resident
of the State of which he is a natiocnal;

d) if he is a national of both States or of
neither of :hém, the competent authorities of the
Contracting States shall settle the question by mutual
agreement. *

5. Where by reason of the provisions of paragraph 1 a
company is a resident of both Contracting States, the

competent authorities of the Contracting Scatés shall
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endeavor to settle the question by mutual agreement. In the
absence of such agreement, such company shall not be
considered to be a resident of either Contracting State for
the purposes c¢f enjoying benefits under this Convention.

6. Where by reason of the provisions of paragraph 1 a
person other than an individual or a company is a resident
of both Contracting States, the competent aythorities of the
Contracting States shall settle the question by mutual
agreement and determine the mode of application of the

Convention to such person.

ARTICLE 5
Permanent Establishment
1. For the purposes of this Convention, the term
"permanent establishment” means a fixed place of business
through which the business of an enterprise is wholly or
‘partly carried on.
2. The term "permanent establishment” includes
especially
a) a place of management;
b) a branch: )
c) an office;
d) a factory:

e) a workshop: and
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£) a mine, an oil or gas well, a quarry, or any
other place of extraction of natural resources.

3. The term “"permanent establishment” also includes a
building site or construction or installation project, or an
installation or drilling rig or ship used for the
expioration gr exploitation of natural resources, but only
if it lasts more than 6 months.

4. Notwithstanding the preceding provisions of this
Article, the term "permanent establishment” shall be deémed
not to include:

a) the use of facilities solely for the purpose of
storage, display, or delivery of goods or merchandise
belonging to the enterprise;

b} the maintenance of a stock of goods or
merchandise belonging to the enterprise solely for the
purpose of storage, display, or delivery:;

c) the maintenance of a stock of goods or
merchandise belonging to the enterprise solely for the
purpose of processing by another enterprise;

d) the maintenance of a fixed place of business
solely for the purpsse of purchasing goods or
merchandise, or of collecting information, for the

enterprise;
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e) the maintenance of a fixed place of business
solely for the purpose of carrying on, for the
enterprise, any other activity of a preparatory or
auxiliary character;

£) the maintenance of a fixed place of business
solely for any combinition of the activities mentioned
in subparagraphs a) to e}, p:ovided that the overall
activity of the fixed place of business resulting from

. this combination is of a preparatory or auxiliary

character.

S. Notwithstanding the provisions of paragraphs 1 and
2, where a person (other than an agent of an independent
status to whom paragraph 6 applies) is acting on behalf of
an enterprise and ha;, and habituhlly exercises, in a
Contracting State an authority to conclude contracts in the
name of the enterprise, that enterprise shall be deemed to
have a permanent establishment in that State in respect of
any activities which that person undertakes for the
enterprise, unless the activities of such person are limited
to those mentioned in paragraph 4 which, if exercised
through a fixed place of Lusihess, would not make this fixed
place of business.a permanent establishment under the

provisions of that paragraph.
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6. An enterprise shall not be deemed to have a
permanent establishment in a Contracting State merely
because it carries on business in that State thrcugh a
broker, general commission agent, or any other agent of an
independent status, provided that such persons are acting in
the ordinary course of their business. However, where the
activities of such an agent are devoted wholly or almost
wholly on behalf of that enterprise, and where the
conditions between the agent and the enterprise differ from
those which would be made be:ween independent persons, such
agent shall not be sonsidered an agent of independent status
within the meaning of this paragraph. In such case thg
provisions of paragraph S shall apply.

7. The fact that a company which is a resident of a
Contracting State controls or is controlled by a company
which is a resident of the other Contracting State, or which
carries on business in that other State (whether through a
permanent establishment or otherwise), shall not of itgelf

constitute either company a permanent establishment of the

other.
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ARTICLE 6
Income From Immovable (Real) Property

1. Income -derived by a resident of a Contracting
State from immovahle (real) property (including income from
agriculture or forestry) situated in the other Contracting
State may be taxed in that other State.

2. The term "immovable (real) property” shall have
the meaning which it has under the law of the Contracting
State in which the property in question is situated. The
term shall in any case include property accessory to
immovable (real) property, livestock and equipment used in
agriculture and forestry, rights to which the provisions-of
general law respecting landed property apply, any optien or
similar right to acquire immovable (real) property, usufruct
of immovable (real) property and rights to variable or fixed
payments relating to the éroduction ffom, or the right to
work, mingral deposits, sources and other natural resources;
ships, boats and airc:afi shall not be regarded as immovable
(real) property.

3. The provisions of paragraph 1 shall apply to
income derived from the direct use, letting, or use in any
other form of immovable (real) pzoperty.

4. Where the ownership of shares or other corporate

rights in a company entitles the owner of such shares or
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corporate rights to the enjoyment of immovable (real)
property held by the company, the income from the direct
use, letting, or use in any other form of such right to
enjoyment may be taxed in the Contracting State in which the
immovable {real) property is situated.

S. The p:ovisibns of pa:ag:aph§ 1, 3 and 4 shall also
apply to the income from immovable (reai) property of an
enterprise and to incoﬁe from immovable (real) property used
for the performance of independent personal services.

6. A resident of a Contracting State who is liable to
tax in the other Contracting State on income from immovable
(real) property situated in the other Contracting StateAmay
elect to compute the tax on such income on a net basis. In
the case of the United States tax, an election to apply the
preceding sentence shall be binding for the taxable year of
the election and all subseguent taxable years unless the ‘

competent authority of the United States agrees to terminate

the election.

ARTICLE 7
E .- E E_.
1. The business profits of an enterprise of a
Contracting State shall be taxable only in that State unless

the enterprise carries on business in the other Contracting
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State through a permanent establishment situated therein. If
the enterprise carries on business as aforesaid, the
business profits of the enterprise may be taxed in the other
State but only so much of them as is attributable to that
permanent establishment. However, profits derived from the
sale of goods or merchandise of the same or similar kind as
those sold, or from other business activities of the same or
similar kind as those effected, through that permanent
establishment may be considered attributable to that
permanent establishment if it is established that such sales
or activities were structured in a manner intended to avoid
taxation in the State whefe the permanent establishment is
situéted.

2. Subject to the provisions of paragraph 3, where an
enterprise of a Contracting State carries on business in the
other Contracting State throuyir a permanent establishment
situated therein, there shall in each Contracting State be
attributed to that permanent establishment the business
profits which it might be expected to make if it were a
distinct and independent enterprise engaged in the same or
similar activities under. the same or similar conditions.

3. In determininq the business profits of a permanent
escablishmeA:, there shall be allowed as deductions expenses

that are incurred for the purposes of the permanent
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establishment, including a reasonable allocation of research
and development expenses, interest, and other similar
expenses and executive and general administrative expenses,
whether incurred in the State in which the permanent
establishment is situated or elsewhere. A Contracting State
may, consistent with its law, impose liﬁitations on
deductions, so long as these limitations are consistent with
the concept of net income.

4. Nothing in this Article shall affect the
application of any law of a Contracting State relating to
the determination of the Eéx liability of a person in cases
where the information available to the competent authority
of that State is inadequate to determine the profits to be
attributable to a permanent establishment, provided that, on
the basis of the available information, the determination of
the profits.of the permanent4establishment is consistent
with the principles stated in this Article.

5. No business profits shall be attributed to a
. permanent establishment by reasen of the mere purchase by
that permanent establishment of goods or merchandise for the
enterprise.

6. For the purposes of the Convention, the business

profits to be attributed to the permanent establishment
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shall be determined by the same method year by year unless
there is goSd and sufficient reascn to the contrary.
) 7. For the purposes of the Convention, the term
“business profits” means .profits derived from any trade or
business. It includes, for example, profits from
manﬁfacturing, mercanti}e, fishing, transportation,
communications or extractive activities, and from the
furnishing of personal services of another person, including
the furnishing by a company of the personal services of its
employees. It does not include income received by an
individual for his perfo:mance.of personal services either.
as an employee or in an independent capacity.

8. Where business profits include items of income
which are dealt with separately in other Articles of the
Convention, then the provisions of those Articles shall not
be affected by the provisions of this Article.

9. In applying paragraphs 1 and 2 of this Article,
paragraph 4 of Article 10 (Dividends), paragraph 5 of
Article 11 (Interest), paragraph 4 of Article 12
(Royalties), paragraph 3 of Article 13 (Capital Gains),
Article 14 (Indepcndent‘Pezsonal Services) and paragraph 2
of Azticle 21 (Other Income), income or gain may be

attributable to a permanent establishment or fixed base even
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if the income or gain is deferred until after such permanent

establishment or fixed base has ceased to exist.

ARTICLE 8
Shippi y Bir T

1. profits of an enterprise of a Contracting State
from the operation of ships or aircraft in international
traffic shall be taxable only in that State.

2. For the purposes of this Article, the term
"profits from the operation of ships or aircraft in
international traffic® includes profits derived from the
rental of ships or aircraft on a full (time or voyage)
basis. It also includes profits from the rental of ships or
aircraft on a bareboat basis by an enterprise engaged in the-
operation of ships or aircraft in international traffic, if
such rental activities are incidental to the activities
described in ﬁaragraph 1. Profits derived by an enterprise
from the inland transport of property Or passengers within
either Contracting State are treated as profits from the

operation of ships or aircraft in international traffic if

.
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such transport is undertaken as part of international
traffic by the enterprise.

3. Profits of an enterprise of a Contracting State
engaged in the operation of ships or aircraft in
international traffic from the use, maintenance, or rental
of containers (including :railefs, barges, and related
equipment for the transport of containers) used in
international traffic shall be taxable only in that State.

4. The provisions of paragraphs 1 and 3 shall also
apply to profits from the participation in a pool, a joint

business, or an international operating agency.

ARTICLE 9
Associated Enterprises
1. Where:

a) an enterprise of a Contracting State
participates directly-o: indirectly in the management,
control or capital of an enterprise of the other
Contracting State, or

b) the same persons participate directly or
indirectly in the ;inagement, control, or capital of an
enterprise of a cOnttacting State and an enterprise of

the other Contracting State,
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and in either case conditions are made or imposed between
the two enterprises in their commercial or financial
;elations which differ from those which would be made
petween independent enterprises, then any profits which
would, but for those coAditions, have accrued to one of the
enterprises, but, by reason of thése gonditidns, have not so
accrued, may be included in the profits of that enterprise
and taxed accordingly.

2. Where a Contracting State includes in the profits
of an enterprise of that State, and taxes accordingly,
profits on which an enterprise, of the other Contracting
State has been charged to tax in that otbé: State, and the
profits so included are profits which would have accrued to
the enterprise of the first-mentioned State if the
conditions made between the tws .enterprises had been those
which would have been made between independent enterprises,
then that other State shall make an appropriete adjustment
to the amount of the tax charged therein on those profits.
In determining such adjustment, due regard shall be had to
the other provisions of this Convention and the competeht
authorities of the Contrﬁcting States shall if necessary

consult each other.
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3. The provisions of paragraph 1 shall not limit any
provisions of the law of either Contracting State which
permit the distribution, apportionment, or allocation of
income, deductions, credits, or allowances between persons,
whether or not residents of a Contracting State, owned or
controlled directly or indirectly by the same interests when
necessary in order to prevent evasion of taxes or clearly to

reflect the income of any such persons.

ARTICLE 10
Dividends

1. Dividends paid by a resident of a Contracting
State and beneficially owned by a resident of the other
Contracting State may b2 taxed in that other State.

2. However, such dividends may also be taxed in the
Contracting State of which the payor is a resident and
according to the laws of that State, but if the beneficial
owner of the dividends is a resident of the other
Contracting State, the tax so charged shall not exceed:

a) 5 percent of the gross amount of the dividends
if the beneficial owner is a cémpany which holds
directly at least 10 percent of the voting shares of

the company paying the dividends;
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b) 13 percent of the gross amount of the dividends
in all other cases.
Subparagraph a) shall not apply in the case of dividends
paid by a United States person that is a Regulated
Investment Company or a Real Estate Investment Trust.
Subparagraph b) shall apply in the case of dividends paid by
2 Regulated Investment Compan;. In the case of dividends
paid by a United States person that is a Real Estate
Investment Trust, subpa:#q:aph b) shall apply only if :ﬁe
dividend is beneficially owned by an individual holding a
less than 10 percent interest in the Real Estate Investment
Trust; otherwise, the rate of withholding abplicabie under
domestic law shall apply.
This paragraph shall not affect the taxation of the company

in respect of the profits out of which the dividends are
paid.

3. The term "dividends” as used in this Article means
income from shares or other rights, not being debt-claims,
participating in profits, as well as income from other
corporate rights which is subjected to the same taxation
treatment as income f:m{ shares by the laws of the State of
which the company making the distribution is a resident. The

term "dividends"™ also includes income from arrangements,

including debt obligations, carrying the right to

i
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participate in profits, to the extent so characterized under
the law of the Contracting State in which the income arises.

4. The provisions of paragraph 2 shall not apply if
the beneficial owner of the dividends, being a resident of a
Contracting State, carries on business in the other
Contracting State of which the payor is a resident, through
a permanent establishment situated therein, or performs in
that other State independent personal services from a fixed
base situated therein, and the dividends are attributable to
such permanent establishment or fixed base. In such case the
provisions of Arcicle 7 (Business Profits) or Article 14
(Independent Personal Services), as the case may be, shall
apply.

S. A company that is a resident of one of the
Contracting States and that has a permanent establishment
that is subject to tax on its business profits in the other
Contracting State or that is subject to tax in the other
State on a net basis on its income that may be taxed in the
other State under Article 6 (Income from Immcvable (Real)
Property) or under paragraph 1 of Article 13 (Capital Gains)

\
may be subject in that other State to a tax in addition to
the tax on profits. Such tax, however, m;y not exceea S

percent of the portion of the profits of the company subject
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to tax in the other State that represents the dividend
equivalent amount of such profits.

6. Where a resident of & Contracting State derives
profits or income from the other Contracting State, that
other State may not impose any tax on the dividends paid by
that resident, except insofar as such dividends are paid to
a resident of that other State or insofar as the holding in
respect of which the dividends are paid forms part of the
business property of a permanent establishment or a fixed
base situated in that other State, evén if the dividends
paid consist wholly or partly of profits or income arising

in such other State.

ARTICLE 11
Interest

1. Interest arising in a Contracting State and
beneficially owned by a resident of the other Contracting
State may be taxed in that other State.

2. However, such interest may also be taxed in the
Contracting State in which it arises and according to the
laws of that State, but if the beneficial owner of the
interest is a fesident of the other Contracting State, the
tax so charged shall not exceed 10 percent ¢f the gross

amount of the interest.




27

- 27 -
3. Notwithstanding the provisions of paragraph 2:

a) Interest arising in a Contracting -State,
derived and beneficially owned by the Government of the
other Contracting State, including political
subdivisions and local authorities thereof, the Central
Bank or any financial institution wholly owned by that
Government, or interest derived on loans guaranteed or
insured by that Government, subdivision, authority or
institution shéll be exempt- from tax in the first-
mentioned State;

b} interest arising in a Contfacting State shall
be exempt from tax in that State if the beneficial
owner of the interest is an encarprise_of the other
Contracting State, and the interest is paid with
respect to an indebtedness arising as a consequence of
the sale on credit by an enterprise of that other '
State, of any merchandise, or industrial, commercial or
scientific equipment to an enterprise of the first-
mentioned State, except where the sale or indebtedness
is between related persons;

c) the United ;tates may tax an excess inclusion
with respect to a residual interest in a Real Estate
Mortgage Investment Conduit in accordance with its

domestic law; and
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d) interest paid by a resident of a Contracting

State and that is determined with reference to

receipts, sales, income, profits or other cash flow of

the debtor or a related person, to any change in the
value of any property of the debtor or a related person
or to any dividend, partnership distribution or similar
payment made by the debtor to a related person also may
be taxed in that State, and according to its laws, but
if the beneficial owner is a resident of the other

Contracting State, the gross amount of thé interest may

be taxed at a rate not .exceeding the rate prescribed in

subparagraph b) of paragraph 2 of Article 10

(Dividends) .

4. The term "interest” as used in this Convention
means income from debt-claims of every kind, whethzr or not
secured by mortgage and, subject to paragraph 4 of Argicle
10 (Dividends), whether or not carrying a right to
participate in the debtor's profits, and in particular,
income from government securities and income from bonds or
debentures, including premiums or prizes attaching to sucp
securities, bonds or debentures, as well as all other income
that is treated as interest by the taxation law of the

Contracting State in which the income arises. Penalty
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charges for late payment shall not be regarded as interest
for the purpose of this Article.

S. The provisions of paragraphs 2 and 3 shall not
apply if the beneficial owner of the interest, being a
resident of a Contracting Stateé, carries on business in the
other Contracting State in which the interest arises,
through a permanent establishment situated therein, or
performs in that other State independent personal services
‘from a fixed base situated therein, and the interest is
attributable to such permanent establishment or fixed base.
In such case the provisions of Article 7 (Business Profits)
or Article 14 (Independent Personal Services), as the case
may be, shall apply.

6. Interest shall be deemed to arise in a Contracting
State when the payur is a resident of that State. Where,
how;vér, the person paying the interest, whether he is a
resident of a Contracting State or not, has in a Contracting
State a permanent establishment or a fixed base in
connection with which the indebtedness on which the interest
is paid was incurred, and such interest is borne by such
permanent establishment or fixed base, then such interest

shall be deemed to arise in the State in which the permanent

establishment or fixed base is situated.
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7. Where, by reason of a special relationship between
the payor and the beneficial owner or between both of them
and some other person, the amount of the interest, having
regard to‘the debt-claim for which it is paid, exceeds the
amount which would have been agreed upon by the payor ;nd
the beneficial owner in the absence of such relationship,
the provisions of this Article shall apply only to the last-
mentioned amount. In such case, the excess part of the
payments shall remain taxable according to the laws of each
Contracting State, due regard being had to the other
provisions of the Convention.

8. A resident of a Contracting State may be subject
to tax in the other Contracting State in respect of interest
expenses allocable to its profits‘attributable to a
pe;manent establishment in the other Contracting State or
subject to tax in the other Contracting State under Article
6 (Income from Immovable (Real) Property) or paragraph 1 of
Article 13 (Capital Gains) over the interest paid by or from
that permanent establishment or trade or business. In this
case, the allocable interest‘expense in excess of interest
paid shall be deemed to'ge interest .arising in the other
Contracting State and be peneficially owned by a resident of

the first-mentioned Contracting State.
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ARTICLE 12
Royalties

1. Royalties arising in a Contracting State and
beneficially owned by a resident of the other Contracting
State may be taxed in that other State.

2. However, such royalties may also be taxed in the
Contracting State in which they arise and according to the
laws of that State, but if the beneficial owner of the
royaltieé is a resident of the other Contracting State, the
tax so charged shall not exceed:

a) 5 percent of the gross amount of the royalties
paid for the use of industrial, commercial or
scientific equipment;

b) 10 percent of the grosé amount of the royalties
in all other cases. ‘

3. The term "royalties' as used in this Convention
means payments of any kind received as a consideration for
the use of, or the right to use, any copyright of literary,
artistic or scientific work, including computer software,
cinematographic films and films or tapes and other means of
image or sound reproduction for radio or television
broadcasting, any patent, trademark, design‘or model, plan,
secret formula or process, or other like right or property,

or for the use of, or the right to use, industrial,
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commercial or scientific equipment, or for information
concerning industrial, commercial or scientific experience.
The term “royalties” also includes payments derived from the
disposition of any such right or property which are
contingent on the productivity, use or further disposition
thereof.

4. The provisions of paragraphs 1 and 2 shall not
apply if the beneficial owner of the royalties, being a
resident of a Contracting State, carries dn business in the
other Contracting Staté in which the royalties arise,
through a permanent establishment situated therein, or
performs in that other State independent personal services
from a fixed base situated therein, and the royalties are
attributable to such permanent establishment or fixed base.
In such case the provisions of Article 7 (Business Profits)
or Article 14 (Indedendent Personal Services), as the case
may be, shall apply.

S. Where, by reason of a special relationship between
the payor and the beneficial owner or between both of them
and some other person, the amount of the royalties, having
regard to the use, right: or information for which they are
paid, exceeds the amount which would have been agreed upon
by the payor and the beneficial owner in the absence of such

relationship, the provisions of this Article shall apply
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only to the last-mentioned amount. In such case, the excess
part of the payments shall remain taxable according to the
laws of each Contracting State, due regard being had to the
other provisions of the Convention. '
6. For purposes of thi; Article:

a) Royalties shall be treated as arising in a
Contracting State when the payer is a resident of that
State. Where, however, the person paying the royalties,
whether he is a resident of a Contracting States or
not, has in a Contracting State a permanent
establishment or a fixed base in connection with which
the liability to pay the royalties was incurred, and
such royalties are borne by such- permanent .
establishment or fixed base, then such royalties shall
be deemed to arise in ihe State in which the p;rmanent
establishment or fixed base is situated.

b) Where subpazagrabh a) does not operate to treat
royalties as arising in a Contracting State, and the
royalties are for the use of, or the right to use, in a
Contracting State any property or right described in
paragraph 3, then such royaltiés shall be deemed to
arise in that State and not in the State of which the

payor is resident.
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¢) Notwithstanding the preceding provisions of

this paragragh, payments received as consideration for
the use of containers, (including trailers, barges, and
related equipment for the transport of containers) used
in transportation of passengers or property {other than
transportation solely between places in a Contracting
State), not dealt with in Article 8 (Shipping and Air
Transport) shall be deemed to arise in neither

Contracting State.

ARTICLE 13
Capital Gains

1. Gains or income derived by a resident of a
Contracting State from the alienation of immovable (real)
progerty situated in the other Contracting State may be
taxed in that other State.

2. For the purposes of this Article, the term
"immovable (real) property situated in the other Contracting
State” includes immovable (real) property referred to in
Article 6 (Income From Immovable (Real) Property) which is
situated in that other State. It also includes shares of
stock of a company the property of which consists at least
50 percent of immovable (real) property situated in that

other State, and an interest in a partnership, trust or
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esﬁate to the extent that its assets consist of immovable
(real) property situated in that other Scate. In the United
States the term includes a "United States real property
inteéest."

3. Gains from the alienation ¢f movable property
forming part of the business property of a permanent
establishment which an enterprise of a Contracting State has
in the other Contracting State, or of movable property
pertaining to a fixed base which is available to a resident
of a Contracting State in the other Contracting State for
the purpose of performing independent personal services,
including such gains from the alienation of such a permanent
establishment (alone or with the whole enterprise) or fixed
base, may be taxed in that other State.

4. Gains defived by An enterprise of a Contracting
State operating ships or aircraft in international traffic
from the alienation of ships, aircraft or containers
operated or used in international traffic or movable
property pertaining to the operation or use of such ships,
aircraft or containers shall be taxable only in that State.

5. Payments described in paragraph 3 of Article 12
(Royalties) shall be taxable only in accordance with the

provisions of Article 12.
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6. Gains from the alienation of any property other
than property referred to in paragraphs 1 through 5 shall be
taxable only in the Contracting State of which the alienator

is a resident.

ARTICLE 14
Independent Personal Services

1. Income derived by an individual who is a resident
of a Contracting Staté in respect of professional services
or other activities of an independent character shall be
taxable only in that State unless such services are
performed in the other Contracting State and he has a fixed
base regularly available to him in the other Contracting
State for the purpose of performing his activities. In such
case, the income may be taxed in the other State, but only
so much of it as is attributable to that fixed base. For
this purpose, where an individual who is a resident of a
Contracting State stays in the other Contracting State for a
period or periods exceeding in the aggregate 183 days in any
twelve-month period commencing or ending in the taxable year
concerned, he shall be déemed to have a fixed base regularly
available to him in that other State and the income that is

derived from his activities referred to in the first
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sentence of this paraq:aéh shall be attributable to that
fixed base. A

) 2. For the purposes of paragraph 1, the income that
vis taxable in the other Contracting State shall be
determined in the same way as income of a resident of that
other State derived in respect of p:dfsssional services or
other activities of an independent cha:acte:. However,
nothing in this paragraph shall be construed as obliging a
Contracting S:atg to grant to residents of the other
Contracting State any personal allowances, reliefs and
reductions for taxation purposes on account of civil status
or family responsibilities that it grants to its own
residents. ‘ .

3. The term "professional services” includes
especially independent scientific, literary, artistic,
educatioﬁal or teaching activities as well as the
independent activities of physicians, lawyers, engineers,

architects, dentists and accountants.

ARTICLE 15
Dependsnt Personal Services
1. Subject to the provisions of Articles 16
{Directors' Fees), 18 {(Pensions, Social Security, Annuities,

Alimony, and Child Supporti, 19 (Government Service) and 20

o e e e
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(Students, Trainees and Researchers), salaries, wages and

other remuneration derived by a resident of a Contracting

State in respect of an employmeéc shall be taxable only in
that State unless the employment is exercised in the other
Contracting State. If the embloyment is so exercised, such
remuneration as is derived therefrom may be taxed in that

other State.

2. Notwithstanding the provisions of paragraph 1,
remuneration derived by a resident of a Contracting State in
respect of an employment exercised in the other Contracting
State shall be taxable only in the first-mentioned State if:

a) the recipient is present in the other State for

a period or p;riods not exceeding in the aggregate 1t3

days in any twelve-month period commencing or ending in

the taxable year concerned, and

b) the remuneration is paid by, or on behalf of,
an employer.who is not a resident of the other State,
and

c) the remuneration is not borne by a permanent
establishment or a fixed base which the employer has in
the other State. )

3. Notwithstanding the preceding provisions of this
Article, remuneration in respect of an employment as a

member of the regular complement of a ship or aircraft
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operated by an enterprise of a Contracting State in
international traffic may be taxed in that Contracting

State.

N ARTICLE 16
Directozs’ Fees
Directors® fees and other compensation derived by a
resident of a Contracting State in his capacity as a member
of the board of directors or any similar organ of a compﬁny
that is a resident of the other Contracting State may be

taxed in that other State.

ARTICLE 17
azristes and Sportsmen
1. Notwithstanding the provisions of Articles 14
{Independent Personal Services; and 15 (Dependent Personal
Services), income derived by a resident of a Contracting
State as an enterta;ner, such as a theater, motion picture,
radio or television artiste, or a musician, or as a
sportsman, from his personal activities as such exercised in
the other Contracting State, may be taxed in that other
State, except where the amount of the gross receipts derived
by such entertainer or sportsman, inciuding expenses

reimbursed to him or borne on his behalf, from such
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activities does not exceed twenty thousand United States
dollars ($20,000) or its equivalent in Estonian kroons for
tpe taxable year concerned.

2. Where income in respect of activities exercised by
an entertainer or a sportsman in his capacity as such
accrues not to the entertainer or sportsman but to another
person, that income of that other person may,
notwithstanding the provisions of Articles 7 (Business
Profits), 14 (Independent Personal Services) and 15
(Dependent Perscnal Services), be taxed in the Contracting
State in which the activities of the entertainer or
sportsman are exercised, unless it is established that
neither the entertainer or sportsman nor persons related
thereto participate directly cx indirectly in the profits of
that other person in any manner, including the receipt of
deferred remuneration, bonuses, fees,‘dividends, partnership
distributions, or other distributions.

3. The provisions of paragraphs 1 and 2 shall not
apply to income derived from activities exercised in a
Contracting State by a resident of the other Contracting
State as an entertainer or sportsman if the visit to the
first-mentioned State is wholly or mainly supported by
public funds of the other State or a political subdivision

or local authority thereof. In such a case, the income shall
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be taxable only in the Contracting State of which the

entertainer or sportsman is a resident.

ARTICLE 18
Pensions, Social Security, Apnnuities,

2. Subject to the provisions of Article 19
(Government Service), pensions and other similar
remuneration derived and beneficially owned by a resident of
a Contracting State in consideration of past employment,
whether paid periodically or as a single sum, shall be
taxable only in that State, but the amount of any such ..
pension or remuneration that would be excluded from taxable
income in the other Contracting State if the recipient were
a resident thereof shall be exempti from taxation in the .
first-mentioned State.

2. Notwithstanding :ﬂe provisions of paragraph 1,
payments made by a Contracting State under the provisions of
the social security or similar legislation of that State to
a resident of the other Contracting State or to a citizen of
the United States shall be taxable only in the first-
mentioned State.

3. Annuities derived and bensficially owned by a

resident of a Contracting State shall be taxable only in
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that State. The term "annuities" as used in this paragraph
means a stated sum (other than a pension) paid periodically
at stated times during a specified number of years, under an
obligation to make the payments in return for adequate and
full consideration (other chan~sezvices rendered) .

4. Alimony paid by a resident of a Contracting State,
and deductible therein, to a resident of the other
Contracting State shall be taxable only in that other State.
The term "alimony” as used in this paragraph means perfodic
payments made pursuant to a written separation agreement or
a decree of divorce, separate maintenance, or compulsory
support, which payments are taxable to tie recipient under
the laws of the State of which he is a resident.

s. periodic payments, not dealt with in paragraph 4,
for the support of a minor child made pursuant to a written
separation agreement or a de;ree of divorce, separate
maintenance, or compulsory support, paid by a resident of a
Contracting State to a resident of the other Contracting

State, shall not be taxable in that other State.
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ARTICLE 19
Governmenf Service
_ 1. Notwithstanding the provisions of Articles 15
(Dependent Personal Services) and 17 (Artistes and
Sportsmen) :

a) remuneration, other than a pension, paid by, or
out of the public funds of a Contracting State or a
political subdivision or a leocal authority thereof to
an individual in respect of dependent personal services
rendered to that State or subdivision or authority in
the discharge of functions of a governmental -nature
shall, subject to the provisions of subparagraph b}, be
taxable only in that State;

b} such remuneration, however, shall be taxable
only in the othe; Contracting State if the services are
rendered in that State andugﬁe individual is a resident
of that State who: ‘

(i) is a national of that State; or
(ii) did not become a resident of that State
) solely for the purpose of rendering the services.
2. Subject to the‘pzovisions of paragraph 2 of
Article 18 (Pensions, Social Security, Annuities, Alimony,

and Child Support):
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a) any pension paid by, or out of the public funds
of a Contracting State or a political subdivision or a
local authority thereof to an individual in respect of
services rendered to that State or subdivision or
authority in the discharge of functions of a
governmental nature, shall, subject to the provisions
of subparagraph b), be taxable only in that State;

b) such pension, however, shall be taxable only in
the other Contracting State if the individual is a

resident of, and a national of, that State.

ARTICLE 20
students, Trainees and Researchers
1. a) An individual who is a resident of a Contracting
State at the beginning of his visit to the other
Contractiuy State and who is iemporarily present in
that other Contracting State for the primary purpose
of:

(i) studying at a university or other
accredited educational institution in that other
Contracting State; or

(ii) securing training required to gqualify him
to practice a profession or professional

speciality; or
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{iii) studying ot doing research as a
recipient of a grant, allowance, or award from a
§oveznmental, religious, charitable, scientifié,
literary, of educational organization;
shall be exempt from tax by that other Contracting State
with respect to the amouncézdesc:ibed'in subparagraph b) of
this paragraph for a period not exceeding five years from
the date of his a:rinI in that other Contracting State.
b) The amounts referred to in subparagraph a)‘of
this paragraph are:

(i) payments from abroad,_othe: than
compensation for personal seévices, for the
purpose of his maintenance, educﬁtion, study,
research, ouv training: .

{ii) the grant, allowance, or award:; and
{iii) income from personal services performed
in that other Contracting State in an aggregate
amount not in excess of five thousand United
States dollars ($5,000) or its eguivalent in
Estonian kroons for any taxable year.
2. An individual who is a resident of a Contracting
State at the beginning of his visit to the other Contracting
State and who is temporarily present in that other

Contracting State as an employee of, or under contract with,
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a resident of the first-mentioned Contracting State, for the
primary purpose of:

a) acquiring technical, professional, or business
experience from a person other than that resident of
the first-mentioned.Contracting State, or

b) studying at a university or other accredited
educational institution in that other Contracting
State,

shall be exempt from tax by that other Contracting State for
a period of 12 consecutive months with respect to his income
from personal services in an aggregate amount not 'in excess
of eight thousand United States dollars ($§,000) or its
equivalent in Estonian kroons.

3. An individual who is a resident of one of the
Contracting States at the time he becomes temporarily
present in the other Contrac;ing State and who 1s
temporarily present in the other Contracting State for a
period not exceeding one year, as a participant in a program
sponsored by the Government of that other Contracting State,
for the primary purpose of training, research, or study,
shall be exempt from tax by that other Contracting State
with respect to his income from personal services in respect
of such training, research, or study performed in that other

Contracting State in an aggregate amount not in excess of
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ten thousand United States dollars ($10,000) or its
equivalent in Estonian kroons.

4. This Article shall not apply to income from
research if such research is undertaken not in the public
interest but primarily for the private benefit of a specific

person or persons.

ARTICLE 21
QLher Income

1. Items of income beneficially owned by a resident
of z Contracting State, wherever arising, not dealt with in
the foregoing Articles of this Convention shall be taxable
only in that State.

2. The provisions of paragraph 1l shall not apply tc
income, cther than income from immovable (real) property as
defined in paragraph 2 oﬁ.Article 6 {Income from Immovable
(Real) Property), if the beneficial owner of the income,
being a resident of a Contracting State, carries on business
in the other Contracting State through a permanent
establishment situated therein, or performs in that other
State independent personal services from a fixed base
situated therein, and the income is attributable to such
permanent establishment or fixed base. In such case the

provisions of Article 7 (Business Profits) or Article 14
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(Independent Personal Services), as the case may be, shall
apply.
3. Notwithstanding the provisions of paragraphs 1 and
2, items o{ income of a resident of a Contracting State not
dealt with in the foregoing Articles of this Convention and

arising in the other Contracting State may also be taxed in

that other State.

ARTICLE 22
Limitation on Bepnefits
1. A resident of a Contracting State shall be
entitled to all the benefits of this Convention only if it
is a "qualified resident” as defined in this Article.
. 2. A resident of a Contracting State is a qualified
resident for a taxable year only if it is either:
a) an individual; -’
b) a Contracting State, 2 poliéical subdivision or
a local authority thereof, or an agency or

instrumentality of such State, subdivision or

authority;
c) a company,\itz
(1) on at least half the days of the taxable
year the beneficial owners of at least 50 percent

of each class of the company's shares arce
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qualified residents by reason of subparagraphs aj,

b), e), or £) of this paragraph, or U.S. citizens,

provided that in the case of indirect ownership,

each intermediate owner is a person entitled to
benefits of the Convention under this paragraph;
and

(ii) amounts paid or accrued by the company
during its taxable year:

A) to persons that are neither
qualified residents nor U.S. citizens,
and

B) that are deductible for income
tax purpcses in the company's State of
residence (but not including a2rm's
length payments in the ordinary course
of business for services or tangible
property),

do not exceed 50 percent of the gross income of

the company for that year:

d) a trust or estate, if the ownership of its
beneficial interests satisfies the requirement of
subparagraph c)i) and its payments toO persons who are
not qualified residents or U.S. citizens satisfy the

requirement of subparagraph c)ii);
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e) a person, if:
i) beneficial interests representing at least

50 percent of the value of each class of interests

in that person are substantially and regularly

traded on a recognized stock exchange; or

ii) the direct or indirect owners of at least

50 percent of each class of interests in that

person are persons entitled to benefits under

clause i), provided that in the case of indirect

ownership, each intermediate owner is a person

entitled to benefits of the Convention under this

paragraph;

£) a person described in subparagraph 3 b) of
Article 4 (Resident) provided that more than half of
the beneficiaries, members or participants, if any, in
such persons are qualified residents; or

g) a United States Regulated Investment Company,
or a similar entity in Estonia as may be agreed by the
competent authorities of the Contracting States.
3. a) A resident of a Contracting State that is not a
qualified resident 'shall be entitled to the benefits of
this Convention with respect to an item of income

derived from the other State, if:
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(i) the resident is engaged in the active
conduct of a trade or business in the first-
mentioned State,

(ii) the income - is connected with or
incidental to the trade or business, and

(iii) the trade or business i;.substantial in
relation to the activity in the other State
generating the income.

b} For purposes of this paragraph, the busineﬁs of
meking or managing investments will not be considered
an active trade or business unless the activity is
banking, insurance or securities activity conducted by
a bank, insurance company or registered securities
dealer

c) Whether a trade or business is substantial for
purposes of this paragraph will be determined based on
all facts and circumstances. In any case, however, a
trade or business will be deemed substantial.it, for
the preceding taxable year, or for the average of the
three preceding taxable years, the asset value, the
gross income, and the payroll expense that are related
to the trade or business in the first-mentioned State
equal at least 7.5 percent of the resident’'s (and any

related parties’) proportionate share of the asset
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value, gross income and payroll expense, respectively,

that are related to the activity that generated the

income in the other State, and the average of the three
ratios exceeds 10 percent.

d) Income is derived in connection with a trade or
business if the activity in the other State generating
the income is a line of business that forms a part of
or is éomplementary to the trade or business. Income is
incidental to a trade or business if it facilitates the
conduct of the trade or business in the other State.

4. A resident of a Contracting State that is not a
qualified resident pursuant to the provisions of paragraph 2
may, nevertheless, be granted benefits of the Convention
with respect to income arising in the other Contracting
state if the competent authority of that other Contracting
State so determines.

5. For the purposes of this Article, the term
"recognized stock exchange” means:

a) the NASDAQ System owned by the National
Association of Securities Dealers, Inc. and any stock
exchange registerea with the U.S. Securities and
Exchange Commission as a national securities exchange

under the U.S. Securities Exchange Act of 1934;
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b) the Tallinn Stock Exchange (Tallinna

Vairtpaberibdrs); and

¢} any other stock exchange agreed upon by the
competent authorities of the Contracting States.

6. The competeat authorities of the Contracting
States shall consult together with a view to developing a
commonly agreed application of the provisions of this
Article, including the publication of public guidance. The
competent authorities shall, in accordance with the
provisions of Article 26 {(Exchange of Information and
Administrative Assistance), exchanée such information as is

necessary for carrying out the provisions of this:A:ticle.

ARTICLE 23
Ralief From Doubls Taxation

1. In ac~n=dance with the provisions and subject to
the limitations of the law 5¢ the United States (as it may
be amended from time to time without changing the general
principle hereof), the United States shall allow go a
resident or citizen of the United States as a credit against
the United States tax on income:

a) the Estonian tax paid by or on behalf of such

resident or citizen; and
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b) in the case of a United States company owning
at least 10 percent of the voting stock of a company
which is a resident of Estonia and from which the
United States company receives dividends, the Estonian
tax paid by or on behalf of the distributing company

with respect to the profits out of which the dividends

are paid.
2. In Estonia, double taxation shall be avoided as
follows:

a) where a resident of Estonia derives income
which, in accordance with this Convention, may be taxed
in the United States, unless a more favorable treacment
is provided in its domestic law, Estonia shall allow as
a deduction from the tax on the income of that
resident, an amount equal tc the income tax paid
thereon in the United s;ates {other than any such tax
imposed by reason of citizenship of the United States);
such deduction shall not, however, exceed that part of
the income tax in Estonia, as computed before the
deduction is given, which is attributable to the income
which may be taxed ‘in the United States;

b) For the purposes of subparagraph a), where a
company that is a resident of Estonia receives a

dividend from a company that is a resident of the
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United States in which it owns at least 10 percent of

its shares having full voting rights, the tax paid in

the United States shall include not only the tax paid
on the dividend, but also the appropriate portion of
the tax paid on the underlying profits of the company
out of which the dividend was paid.

3. For the purposes of allowing relief from double
taxation pursuant to this Article, and subject to such
source rules irn the domestic laws of the Contracting States
as apply for purposes of limiting the foreign tax credit,
income derived by a resident of a Contracting State which
may be taxed in the other Contracting State in'gécordance
with this Convention (other than solely by reason of
citizenship in accordance with paéagraph 4 of Article 1
(General Scope)) shall be deemed to arise in that other

State.

ARTICLE 24
i o .

1. Nationals of a Contracting State shall not be
subjected in the other dbntracting State to any taxation or
any requirement connected therewith, which is other or more
burdensome than the taxation and connected reguirements to

which nationals of that other State in the same
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circumstances, in particular with respect to residence, are
or may be subjected. This provision shall apply to persons
who are not residents of one or both of the Contracting
States. However, for the purposes of United States taxation,
United States nationals who are subject to tax on a
worldwide basis are not in the same circumstances as
nationals of Estonia who are not residents of the Uni;ed
States.

2. The taxation on a permanent establishment which an
enterprise of a Contracting State, or a fixed base which an
individual who is a resident of a Contracting State, has -in
the other Contracting State shall not be less favorably
levied in that other State than the taxation levied on
enterprises or individuals who are residents of that other
State cariying on the same activities. The provisions of
this paragraph shall not be ;onstrued as obliging a
Contracting State to grant to residents of the other
Contracting State any personal allowances, reliefs and
reductions for taxation purposes on account of civil status
or family responsibilities that it grants to its own
residents.

3. Except where the provisions of paragraph 1 of
Article 9 (Associated Enterprises), paragraph 7 of Article

11 (Interest), or paragraph 5 of Article 12 (Royalties)




57

- 57 -
apply, interest, royalties and other disbursements paid by a
resident of a Contracting State to a resident of the other
Contracting State shall, for the purpose of determining the
taxable ptofits'of the first-mentioned resident, be
deductible under the same conditions as if they had been
paid to a resident of the first-mentioned State. Similarly,
any debts of a resident of a Contracting State to a resident
of the other Contracting State shall, for the purpose of
determining the taxable capital of the first-mentioned A
resident, be deductible under the same conditions as if they
had been contracted to a resident of the first-mentioned
State.

4. Enterprises of a Contracting State, the capital of
which is wholly or gartly owned or controlled, directly or
indirectly, by one or more residents of the other
Contracting State, shall aot be subjected in the fi:sf-
mentioned State to any taxation or any requirement connected
therewith which is other or more burdensome than the
taxation and connected requirements to which otheg similar
enterprises of the first-mentioned State are or may be
subjected. .

S. Nothing in this Article shall be construed as
preventing either Contracting State from imposing a tax as

described in paragraph 5 of Article 10 (Dividends).
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6. The provisions of this Article shall,
notwithstanding the provisions of Article 2 (Taxes Covered),
gpply to taxes of every kind and description imposed by a
Contracting State or a political subdivision or local

authority thereof.

ARTICLE 25
Mutual Agreement Procedure

1. Where a person cqnsider$ that the actions of one
or both of the Contracting States result or will result for
him in taxation not in accordance with the provisions of
this Convention, he may, irrespective of the remedies
provided by the domestic law of those States, present his
case to the competent authority qf either Contracting State.
The case must be presented within three years from the first
notification of the action resulting in taxation not in
accordance with the provisions of the Convention.

2. The competent authority shall endeavor, if the
objection appears to it to be justified and if it is not
itself able to arrive at a satisfactory solution, to resolve
the case by mutual agte;ment with the competent authority of
the other Contracting State, with a view to the avoidance of
taxation which is not in accordarce with the Convention. Any

agreement reached shall be implemented notwithstanding any
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time limits or other procedural limitations in the domestic
law of the Contracting States.

3. The competent authorities of the Contracting
States shall endeavor to resolve by mutual agreement any
difficulties or doubts arising as to the interpretation or
application of the Convention. In pazticular the competent
authorities of the Contracting States may agree:

a) to the same attribution of income, deductions,

credits, or allowances 6£ an ente:p:isé of a

Contracting.State to its permanent establishment

situated in the other Contractiag State;

b) to the same allocation of income, deductions,
credits, or allowances between persons:
¢) to the same characterization of particular

items of income:

d) to the same characterization of persons;

e) to the same application of source rules with
respect to particular items of income;

£) to a common meaning of a term:

g} to increasss in any specific dollar amounts
referred to in the Tonvention to reflect economic or
monetary developments;

h) to advance pricing arrangements; and
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i) to the application of the provisions of
domestic law regarding penalties, fines, and interest
in a manner consistent with the purposes of the
Convention.

They may also consult together for the elimination of double
taxation in cases not provided for in the Convention.
4. The competent authorities of the Contracting
States may communicate with each other directly for the
purpose of reaching an agreement in the sense of the

praceding paragraphs.

ARTICLE 2¢
Exc! ¢ Inf 5 ) Adming . Assi
1. The competent authorities of the Contracting

States shall exchange such information as is relevant for
carrying out the provisions of this €vuvention or of the
domestic laws of the Contracting States concerning taxes
covered by the Convention insofar as the taxation thereunder
is not contrary to the Convention, including the assessment
‘of, collection of, the enforcement or prosecution in respect
of or the determination .of appeals in relation to the taxes
covered by the Convention. The exchange of information is
not restricted by Article 1 (General Scope). Any information

received by a Contracting State shall be treated as secret
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V in the same manner as information obtained under the
domestic laws of that State and shall be disclosed only to
Qé:son: [-3 4 authozities (inciuding'cou:tsband administrative
bodies) involved in the assessment, colleciioﬁ or
administéqtion of, the enforcement or prosecution in respect
of, or the determination of appeals in relation to, the |
taxes covered by the Convention or the oversight of the
above. Such persons o:.iuthorities shall use th; information
only for such purposes. They may disclose the information in
public court p:oceedihgs or in judicial decisions.

‘2. In no case shall the provisions of paragraph 1 be
" construed so as to impose on“a Contracting State the
~ obligation: ‘

a) to carry out administrative measures at
variance with the laws and administ:a:;ve practice of
that or of the other Contracting State;

b) to supply information which is not obtainable

. under the laws or in the normal course of the
administration of that or of the other Contracting
State;

c) to supply Information which would di#close any

trade, business, industrial, commerzcial or professiocnal

secret or trade process or information, the disclosure
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of which would be contrary to public policy (ordre

public).

3. Notwithstanding paragraph 2, laws or practices of
the requested State pertaining to the disclosure of
information by financial institutions, nominees or persons
acting in an agency or fiduciary capacity, or respecting
ownership of debt instruments or interests in a person shall
not affect the authority of the requested State. The
competent authorities shall have the authority to obtain and
provide information notwithstanding such disclosure laws and
practices. If information is requested by a Contracting
State in accordance with this Article, the other Contracting
State shall obtain the information to which the request
relates in the same manner and to the same extent as if the
tax of the first-mentioned State were the tax of that other
State and were being imposed by that other State. If
specifically requested by the competent authority of a
Contracting State, the competent authority of the other
Contracting State shall provide information under this
Article in the form of depositions of witnesses and
authenticated copies of ‘unedited original documents
{including books, papers, statements, records, accounts, and

writings), to the same extent such depositions and documents
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can be obtained under the laws and administrative practices
of that other State with respect to its own taxes.

4. Each of the Contracting States shall endeavor to
collect on behalf of the other Contracting State such
amounts as may be necessary to ensure that relief granted by
the Convention from taxation'imposed by that other State
does not inure to the benefit of persons not entitled
thereto.

5. Paragraph 4 shall not impose upon either of the
Contracting States the obligation to carry out
administrative measures which are of a different nature from
thos= used in the collection of its own taxes, or which
would be contrary to its sovereignty, security, or public
policy.

6. For the purposes of this Article, the Convention
shall cpvly, notwithstanding the provisions of Article 2
(Taxes Covered), to taxes of every kind imposed by a
Contracting State.

7. The competent authority of the requested State
shall allow representatives of the applicant State to enter
the requested State to interview individuals and examine
books and records with the consent of the persons contacted

and the competent authority of the requested State.
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ARTICLE 27
a £ Di i igsi 1
] Nothing in this Convention shall affect the fiscal
privileges of members of diplomatic missions or consular
posts under the general rules of international law or under

the provisions of special agreements.

ARTICLE 28
Eptzy Into Force

1. The Governments of the Contracting States shall
notify each other through diplomatic channels when the
constitutional requirements for the entry into force of the
Convention have been complied with.

2. The Convention shall enter into force on the date
of the later of the notifications referréd to in paragraph
1, and its provisions shall have effect in both Contracting

States:

a) in respect of taxes withheld at source, for
amounts paid or creditea on or after the first day of
January of the calendar year next following the year in
which the Convention enters into force;

b) in respect of other taxes on income, for

taxable years beginning on or after the first day of
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January of the calendar year next following the year in

which the Convention enters into force.

3. Ihe appropriate authorities of the Contracting
States shall consult within a five-year period from the date
on which this Convention enters into force with reépect to
the application of ihe Convention, including the
negotiations of an amendment to the Convention by mean of a
protocol (if appropriate), to income derived from new
technologies (such as payments received for transmission by

satellite, cable, optic fibre or similar technology).

ARTICLE 29
e rmi :

This Convention shall remain in force until terminated
by a Contracting State. Either Contracting State may
terminate the Convention by‘qiving written notice of
termination, through diplomatic channels, at least 6 months
before the end of any calendar year. In such event, the
Convention shall cease to have effect in both Contracting
States:

a) in respect ;f taxes withheld at source, for
amounts paid or credited on or after the first day of

January of the calendar year next following the year ia

which the notice has been given;
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b} in respect of other taxes on income, for
taxable years beginning on or after the first day of
January of the calendar year next following the year in

which the notice has been given.

IN WITNESS WHEREOF, the undersigned, Being duly
authorized thereto, have signed this Convention.

DONE at Washington in duplicate, in the English and
Estonian languages, both texts being equally authentic, this

15th day of January, 1998.

FOR THE UNITED STATES FOR THE REPUBLIC
OF AMERICA: CE ESTONIA:

Lot




