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OVERSIGHT OF THE DEPARTMENT OF HOUS-
ING AND URBAN DEVELOPMENT AND THE
DEPARTMENT OF LABOR: MISSION, MAN-
AGEMENT, AND PERFORMANCE

THURSDAY, MARCH 6, 1997

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON HUMAN RESOURCES,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The subcommittee met, pursuant to notice, at 1:45 p.m., in room
2247, Rayburn House Office Building, Hon. Christopher Shays
(chairman of the subcommittee) presiding.

Present: Representatives Shays, Snowbarger, Pappas, Towns,
Kucinich, Allen, and Barrett.

Staff present: Lawrence J. Halloran, staff director/counsel; Chris-
topher Allred and Robert A. Newman, professional staff members;
and R. Jared Carpenter, clerk.

Mr. SHAYS. I would like to call this hearing to order. This is the
Subcommittee on Human Resources of the Committee on Govern-
ment Reform and Oversight.

The dictionary defines “oversight” as “watchful and responsible
care.” By this definition, constructive oversight should be vigilant,
objective, and careful. It is not an episodic game of “Gotcha” but
the methodical examination of program goals and agency perform-
ance.

Last week, we began that systematic review of Federal human
service departments with testimony from Housing and Urban De-
velopment—HUD—Secretary Andrew Cuomo. Today, and in the
weeks ahead, we will hear from the General Accounting Office—
GAO—and the Inspectors General—IG—of the five Cabinet Depart-
ments under the subcommittee’s jurisdiction. Their views on pro-
gram vulnerabilities and opportunities for improvement mark an
indispensable starting point for our work throughout this Congress.

We cast our net broadly to match the scope of Federal human
service programs. For fiscal year 1998, the five Departments within
our purview account for more than $500 billion, or 30 percent of
total budget authority and outlays. The two Departments under
discussion today, HUD and the Department of Labor, will make
total outlays of almost $70 billion next year.

Broad oversight perspective is also essential as each Department
faces fundamental questions about its overall mission. In com-
plying with the Government Performance and Results Act—the
GPRA. For the first time, Federal agencies must adopt strategic
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plans and meet measurable performance standards. The defi-
ciencies, inefficiencies, lapses, or losses described today will tell us
where to place our emphasis in consulting with the Departments
on GPRA compliance, and where to look for measurable progress
and improved performance.

Our oversight mission is to safeguard scarce Government re-
sources from waste, fraud, and abuse, and make sure Federal pro-
grams perform as Congress intended to meet human needs. In that
effort, we rely heavily on the experience and dedication of our over-
sight partners, the General Accounting Office and the Inspectors
General. To those who are here, we welcome your testimony today
andklook forward to your continued help in the subcommittee’s
work.

At this time, I would call Susan Gaffney, the Inspector General
of the Department of Housing and Urban Development, and Larry
Dyckman, associate director of housing and community develop-
ment issues, General Accounting Office. And he is accompanied by
Richard Hale and Larry Goldsmith.

Ms. Gaffney, are you accompanied by anyone?

Ms. GAFFNEY. No, not at the table.

Mr. SHAYS. I welcome you to sit at the table here and I am going
to swear you in, and then I am going to have Mr. Towns make a
statement. So I will take care of business and then I will call on
you, Mr. Towns.

If you would all raise your right hand.

[Witnesses sworn. ]

Mr. SHAYS. For the record, the witnesses all have answered in
the affirmative.

Mr. Towns, I am sorry.

Mr. Towns. Thank you, Mr. Chairman. Let me thank you again
for having this hearing today. I think you are right on target.

Last week, Secretary Cuomo testified before this subcommittee
that his first two priorities will be resolving the Section 8 crisis and
improving the management of HUD. The one point I made to the
Secretary was that we should not solve the financial problems of
HUD on the backs of the poor. We must find a way to pay for Sec-
tion 8 contracts, reform our public housing system, and pay market
rents, without causing homelessness and massive default of HUD’s
insured property. This will be a difficult balance to achieve, but it
must be done.

Mr. Chairman, both HUD and the Department of Labor have
many difficult policy choices to make in the near future. The In-
spectors General for these agencies, along with the General Ac-
counting Office, will have an important role to play in helping to
make these choices.

I look forward to hearing the testimony, and I yield back the bal-
ance of my time.

Mr. SHAYS. I thank the gentlemen.

Mr. Snowbarger, the vice chairman of the subcommittee.

Mr. SNOWBARGER. Nothing, thank you.

Mr. SHAYS. Mr. Kucinich.

Mr. KucINICH. No.

Mr. SHAYS. Mr. Barrett.

Mr. BARRETT. If I could?
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Mr. SHAYS. You are more than welcome to.

Mr. BARRETT. I usually don’t have an opening statement, but I
have one that I will summarize. I just want to make sure that I
get this issue in the record. I want to thank you for holding these
timely hearings.

Although HUD’s programs continue to pose a risk in terms of
their vulnerability to waste, fraud, abuse, and mismanagement,
many actions the agency has taken to deal with these problems
have had a positive effect. It is clear, however, that additional steps
must be taken to improve HUD’s mission, management, and per-
formance.

I am especially concerned about the existing internal control
weaknesses involved in the sale of federally financed homes HUD
acquires through foreclosure. In my hometown of Milwaukee, we
are witnessing scams in which investors are purchasing HUD
homes under the guise that they will live in the home. According
to an article that appeared in the Milwaukee Journal Centennial
in August 1996, 40 percent of the people buying foreclosed houses
in Milwaukee from HUD falsely claimed they would be owner-occu-
pant.

The article cites city records showing that 88 houses sold in Mil-
waukee by HUD to self-described owner-occupants between the pe-
riod January 1, 1995, and March 1, 1996, were not being lived in
by the buyers in April 1996. I am convinced that these scams are
not unique to Milwaukee.

When bidders misrepresent their intent to live in a home bought
from HUD, they unfairly skip over honest investor-bidders and pos-
sibly over genuine owner-occupants. These investors are defrauding
our Government and are abusing a system that was designed to
build healthy neighborhoods and revitalize neighborhoods. I plan to
introduce a bill in the near future that would help prevent these
scams from occurring in Milwaukee and in other communities
around our country.

I won’t go into the particulars of the bill, but I urge the members
of this committee and every Member of the House of Representa-
tives to join me in working to prevent these abuses. I look forward
to hearing the testimony today.

I do have the articles from the paper, and I would ask unani-
mous consent to have them entered into the record.

I also would note that I have responses from—that I have had
with HUD on this issue, and part of the response I have gotten is,
this did not cause any loss of funds to HUD, which is probably
true. I am not concerned about that as much as I am concerned
about these neighborhoods.

Ms. GAFFNEY. I understand.

Mr. BARRETT. That is something that during the course of my 5
minutes I will want to discuss with you.

So I would yield back the balance of my time.

Mr. SHAYS. Thank you, Mr. Barrett.

Mr. BARRETT. I ask unanimous consent to have the articles put
in the record.

Mr. SHAYS. Let me take care of that business and ask unanimous
consent that all members of the subcommittee be permitted to
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make any opening statement. The record will remain open for 3
days for that purpose, and, without objection, so ordered.

And I also ask unanimous consent that all witnesses be per-
mitted to include their written statements in the record. And with-
out objection, so ordered.

And Mr. Barrett, you have requested that information be put in
the record?

Mr. BARRETT. Yes.

Mr. SHAYS. Then that will be done, without objection.

[The prepared statements of Hon. Michael Pappas and Hon.
Thomas M. Barrett, and the information referred to follow:]
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Statement of Congressman Michael Pappas
Before the Subcommittee on Human Resources
and Intergovernmental Relations
“Agency Oversight - The Department of Housing and Urban Development
and the Department of Labor: Mission, Management, and Performance.”
March 6, 1997

Mr. Chairman: One of the most important functions of Congress is the ovérsight of our
federal agencies. Each agency’s mission and effectiveness must be closely evaluated so as to
ensure the American people that their hard earned money is being properly appropriated. I
commend this Subcommittee’s continuing investigation into the current problems that the
Department of Housing and Urban Development and the Department of Labor are currently
facing and I am confident that our continued dialogue with these agencies will no doubt lead to

improved service to the American people.

1look forward to further discussion on the reports that the General Accounting Office has
put forth which outline specific steps and recommendations the agencies and Congress can take
to improve the performance of our agencies. I am confident that this Subcommittee via these
hearings will get a better understanding of the challenges we all face. Again, I would like to
thank you ail for coming and our distinguished Chairman for the work done thus far to help these

agencies perform to the best of their ability.
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Opening Statement of Rep. Tom Barrett
before the Government Reform and Oversight
Subcommittee on Human Resources
Agency Oversight Hearing
nThe Department of Housing and Urban Development and
the Department of Labor: Mission, Management and Performance"
March 6, 1997

I would like toc thank you, Chairman Shays, for holding these
timely hearings to discuss the problems and challenges facing the
Departments of Housing and Urban Development (HUD) and Labor
{DoL) from the perspective of the General Accounting Office (GAO)

and the Offices of Inspector General of each department.

Although HUD's programs continue to pose a risk in terms of their
vulnerability to waste, fraud, abuse and mismanagement, many of
the actions the agency has taken to deal with these problems have
had a positive effect. It is clear, however, that additional
steps must be taken to improve HUD's mission, management and

performance.

I am especially concerned about existing intermal comtrol
weaknesses involving the sale of federally-financed homes HUD
acquires through foreclosure. In my hometown of Milwaukee, we
are witnessing m@d scamg in which investors are

purchasing HUD homes under the guise they will live in the home.

According to an article that appeared in the Milwaukee Journal

Sentinel in August of 1996, 40% of the people buying foreclosed
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houses in Milwaukee from HUD falsely claimed they would be owner-
occupants. The article cites City records showing that 88 houses
sold in Milwaukee by HUD to self-described owner-occupants
between the period January 1, 1995 and March 1, 1996, were not
being lived in by the buyers in April of 1996. I am convinced

these scams are not unique to Milwaukee.

When bidders misrepresent their intent to live in a home bought
from HUD, they unfairly skip over honest investor bidders, and
possibly over genuine owner-occupants. These investors are
defrauding our government and are abusing a system that was
designed to build healthy neighborhoods and revitalize

neighborhoods.

I plan to introduce a bill in the near future that would help
prevent these scams from occurring in Milwaukee and in other

communities across our country.

Specifically, my bill requires that buyers of HUD properties
(self-described as owner-occupants) sign an agreement separate
from the HUD sales contract stating they are fully aware they may
face the possibility of jail sentences or fines (provided under
current law) for intentionally misrepresenting themselves in HUD

bidding documents or sales contracts.

In addition, it requires that buyers of HUD properties (who

declare in bid documents that they will occupy the property as a
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primary residence) to live at the residence for at least one

year.

It also requires the Secretary of HUD and the Federal Housing
Administrator to establish a procedure to check whether bidders
of HUD properties who self-describe themselves as owner-
occupants honor their stated intention after they have acquired

the property.

Lastly, my bill would ban individuals from participating in HUD
programsg, if the Secretary determines on the record after the
opportunity for a hearing, that a owner-occupant purchaser has

violated the provisions of this legislation.

I urge the members of this committee and every member of the
House of Representatives to join me in working to prevent abuses
in HUD home sale programs. Stopping these scams will help
improve the public's trust in HUD's mission and will improve
HUD's strategy to increase home ownership and revitalize

neighborhoods.

I look forward to the testimony of our witnesses today, and to
any insight Inspector General Susan Gaffney may be able to
provide on this subject. I will direct my questioning to the

Inspector General Gaffney at the appropriate time.

At this time, I would like to enter into the record a copy of my
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draft legislation along with a copy of the Milwaukee Journal

Sentinel article I referred to earlier in my comments.
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More than 40°: of the peo-
ple buving foreclosed houses
in Milwaukee from the U5
Department of Housing and

Urban Development — so- |

called HUD houses — appar- !
. ently falsely claimed that theyv |

‘would be owner-occupants,

l
! thereby gaining an advantage !
!

in the bidding.
Of 88 houses sold in Mil-

waukee by HUD to self-de-
scribed owner-occupants bee |

tween jan. L 1995, and March
1, 1996, at least 36 were not
being lived in by the buvers
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records.
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2 man who dought three c2n-
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each time claiming to be an
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104TH n\uRE\S
Lo HLR.

IN THE HOUSE OF REPRESENTATIVES

Mr. BARRETT of Wisconsin introduced the following bill: which was referred

to the Committee on

.
b

A BILL

To ensure that purchasers of single family residential prop-

[« SV N

erties owned by the Department of Housing and Urban
Development are notified of the penalties authorized for
intentionally misrepresenting the purchaser’s intent to
oceupy the properties after purchase and that purchasers
indicating an intent to use such properties as their prin-
cipal residences use the properties in such manner.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Department of Hous-
ing and Urban Development Owner-Occupancy Enforce-

ment Act”.
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SEC. 2. NOTICE OF PENALTY FOR FRAUD AND FALSE
STATEMENTS.

In disposing of any vqualit‘ied property pursuait to
any sale (including any direct, bulk. or competitive sale.
or auction), the Secretary of Housing and Urban Develop-
ment shall—

(1) provide to the purchaser. upon notifving the
purchaser of acceptance of the offer to purchase,
written notice (separate from any sales contract)
that-«

(A) sets forth the provisions of section

1010 of title 18, United States Code, and the

maximum fine and maximum term of imprison-

ment for violations of such section; and
(B) states that an intentionally false state-
ment made by a purchaser regarding the pur-
) chaser’s intent to occupy a purchased qualified
property may be a violation of section 1010 of |
title 18, United States Code: and

(2) before closing, obtain a written statement,
signed by the purchaser, that the purchaser has re-
ceived the notice required under paragraph (1).

SEC. 3. REQUIREMENTS RELATING TO OWNER-OCCUPANT
PURCHASERS. '

{a) 1-YEAR RESIDENCY.~ExXcent as orovided in sub-



1.

10

12

13
14

16
17
18
19
20
21
22
23
24
25

- Y S W

14
3
property shall use the property as the principal residence
of the purchaser for the 1-yvear period beginning upon pur-
chase.
by ExveEPTIONS.—The Secretary niay waive the re-
quirement under subsection (a) for an owmer-oceupant
purchaser of a qualified property who demonstrates to the
Seéretary extenuating circumstances that prevent the pur-
chaser from reasonabl)' maintaining prineipal resideney at

the qualified property during the period referred to in such

subsection.
(¢) EXFORCEMENT PROCEDURES.—The Secretary
shall, by regulation, establish procedures to monitor com-

pliance with the requirement under subsection (2) and to
provide for waivers under subsection (b). Such regulations
shall be issued not later than the expiration of thé 6-
month period beginning on the date of the enactment of
this Act.

SEC. 4. PENALTY.

If the Secretary determines on the record after oppor-

‘tunity for a hearing that an owner-occupant purchaser of

a qualified property has violated the requirement under
section 3(a), the Secretary shall permanently bar such
purchaser——

(1) from doing business with the Department of

Housing and Urban Development;
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(2) from participating in any program of the

Department of Housing and Urban Development;

and
{3) from receiving any assistance from the De-

partment of Housing and Urban Development.
Any penalty imposed under this section shall be in addi-
tion to any other penalties authorized under law that may
be imposed.'
SEC. 5. DEFINITIONS.

For purposes of this Aect, the following definitions

shall apply:

(1) OWNER-OCCUPANT PURCHASER.—The term
“owner-occupant purchaser’’ means a purchaser of a
qualified property who, in purchasing the property
(including any bidding procedure), indicates to the
Secretary an intent to use the property as his or her
-prineipal residence.

(2) QUALIFIED PROPERTY.—The term *‘quali-
fied property” means any 1- to ¢4-family property ac-
quired by the Secretary pursuant to—

{A) foreclosure of a mortgage insured
under title IT the National Housing Aet; '

(B) foreclosure of a rehabilitation loan
under section 312 of the Housing Act of 1964
(as in effect before October 1, 1991):
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D)

(¢ toreclosure of a purchase money or as-
signed mortgage that is held by the Secretary:
{D) assignment by the Secretary of De-
fense, pursuant to acquisition of the property
under section 1013 of the Demonstration Cities
and Metropolitan Development Act of 1966; or
(E) foreclosure of a home improﬁement
loan insured under title I of the National Hous‘-

ing Act.
(3) SECRETARY.—The term “Secretary’”’ means
the Secretary of Housing and Urban Development,

except when specifically provided otherwise.
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Mr. SHAYS. Mr. Allen, nice to have you here. Do you have any
comments?

Mr. ALLEN. No comments.

Mr. SHAYS. We are going to start with you, Ms. Gaffney, and ask
you to provide your statement.

And then we will go to you, Mr. Dyckman.

STATEMENT OF SUSAN GAFFNEY, INSPECTOR GENERAL,
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

Ms. GAFFNEY. Mr. Chairman, Mr. Towns, members of the sub-
committee, I would like to run down with you quickly how I see
the major categories of problems at HUD. First of all, we currently
have a mission statement that has grown over the years to the
point that it is quite vague and very broad.

The last statement that I have heard is that HUD exists to cre-
ate communities of opportunity. As the mission statement has ex-
panded, broadened, so have the number of HUD programs in-
creased.

At our last count—and we are updating this now, but 2 years ago
when we counted, we counted 240 discrete HUD programs and ac-
tivities. During this same period of time, HUD’s staffing has been
decreasing dramatically and is projected to continue decreasing. So
in my statement I tell you that we had 16,000 employees in 1980,
and by the year 2000 we will have 7,500. These two things have
happened without any apparent concern in the Congress or at
HUD for how they relate.

A third type of problem is that HUD staff really don’t know what
they are supposed to be doing these days. We had a regional struc-
ture a few years ago. We changed that, eliminated the regional
structure, said we would now organize along programmatic lines
from headquarters assistant secretaries straight through program
staff in the field, and, shortly after we did that, we announced that
HUD’s new approach was going to be place based, seamless deliv-
ery at the locality.

In the face of these kinds of changes, HUD staff are just unable
to define what precisely they are supposed to be doing.

Within HUD, we have a culture that has typically differentiated
program and policy from management. GPRA, that kind of initia-
tive, that’s management; that has nothing to do with our programs,
with our programmatic assistant secretaries. And what this means,
for instance, is, as we downsize, the downsizing isn’t done in con-
junction with programmatic changes, it happens over there, and
the programs continue over here. So we do it on a pro rata share.
We just keep cutting them on a pro rata basis.

We also, to be very blunt about this, have a situation at HUD
where we are surrounded—every one of our programs is sur-
rounded by very powerful interest groups, and some of these inter-
est groups have huge amounts of money at stake, and they hire
very high priced lawyers and other representatives.

We also have a situation, Mr. Chairman, as you alluded to,
where decisions—the fiscal consequences of decisions made in the
1970’s and 1980’s, when a balanced budget was not a primary con-
cern, are now upon us, and the consequences are quite extreme.
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We also have a series of management problems. For instance, we
have wholly inadequate financial systems and information systems.
I don’t want to go on. There’s a litany of such management prob-
lems.

What I would like you to understand is, if you look at this list
of problems, that it would be impossible for HUD to perform excel-
lently under these circumstances; nobody could. And I would also
like you to understand that they are all intertwined, all these dif-
ferent levels of problems.

The good news is what you heard from Andrew Cuomo last year.
I think the good news is, he understands these problems.

Mr. SHAYS. You mean last week?

Ms. GAFFNEY. What did I say, last year? I am sorry. Last week.
I am sorry.

He understands these problems, and he is dedicated to do some-
thing about them. He also heard about these problems in his con-
firmation hearings, which was good news, that the Senate cared
enough to discuss them.

He is developing an integrated policy program management plan
to address these areas of vulnerability that would amount to a
massive overhaul of HUD, because it goes to all of—it goes to the
mission, it goes to the programs, it goes to the policies, it goes to
the people, it goes to the internal systems; all of that has to be
overhauled.

The important thing that you need to know is, much as HUD is
always blamed for this situation, we didn’t get there alone, the
Congress was right there with us, and we can’t solve these prob-
lems without congressional action. And over the past 2 years, de-
spite the fact that legislation has been put forward to reform some
of these areas, only one of those pieces of authorizing legislation
has been enacted: a consolidation of Indian housing programs.

To the extent HUD has moved forward, for instance, in changing
public housing, it has done so through authorizing provisions in ap-
propriations acts. So, if Congress doesn’t step to the plate, HUD’s
ability to change the situation is slight. If Congress steps to the
plate and HUD doesn’t take it seriously, we are not going to move
either.

Two final quick things I would like to say. If Congress and HUD
did step to the plate, then we would have to start worrying about
two things. One is—and I know this is a concern of yours, Mr.
Chairman; I have heard you talk about it before. In this area of
program streamlining, consolidation, and devolution, we’d better
figure out how we are going to have stewardship, accountability,
and oversight.

We keep talking about performance, meaningful performance
measures, and we don’t have them, and I don’t think it’s just at
HUD. And the illustration I want to give you of that is, under
GPRA, people often talk about the PHMAP—the Public Housing
Management Assessment Program—at HUD. This is the system we
use to score public housing authorities, and then, based on those
scores, we call them troubled or not.

That system doesn’t consider the quality of housing that people
are living in. So we have situations like Camden, NJ, or Mempbhis,



19

TN, where people are living in absolute squalor and the public
housing authorities are deemed to be good performers.

So my point is, performance measurement counts a whole lot,
and we are not near there.

The second point is, we have got to get serious. If we are going
to do devolution, we have got to get over this kind of naive belief
that the Feds are bad and the States and localities are full of wis-
dom and integrity in all cases. We still have an obligation for stew-
ardship and accountability, and if they don’t meet their obligations,
we need to be able to act, take unpleasant actions, against them,
and we have not, at HUD, been historically willing to do that.

Thank you, Mr. Chairman.

[The prepared statement of Ms. Gaffney follows:]
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STATEMENT OF
SUSAN GAFFNEY, INSPECTOR GENERAL

BEFORE THE
SUBCOMMITTEE ON HUMAN RESOURCES
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
UNITED STATES HOUSE OF REPRESENTATIVES

ON
HUD’S MISSION, MANAGEMENT, AND PERFORMANCE
MARCH 6, 1997

Mr. Chairman and Members of the Subcommittee, thank you for
the opportunity to present the views of the Office of Inspector
General (OIG) on programmatic and management problems facing the
Department of Housing and Urban Development (HUD).

In our semiannual Reports to the Congress, the OIG attempts
to provide an overview of HUD'’s management and performance during
the reporting period. In our latest Report to the Congress, as
of September 30, 1996, we summed up the situation in the
following manner:

"The last few years have seen notable improvements in some
aspects of HUD’s performance. HUD and the Congress have,
for example, moved to change the landscape of failed public
housing and to address serious issues relating to the
multifamily insured and assisted housing programs.

"Under current circumstances, however, the prospects for
further improvement are dim. HUD’'s capability to perform is
limited by three fundamental issues that have gone
unaddressed and can be expected to become more serious over
the years. Specifically:

° The number and varied types of HUD programs/initiatives
are significantly out of balance with the capability of
the constantly dwindling HUD staff to carry out those
programs and initiatives.

L] Various components of HUD, especially the Office of
Public and Indian Housing and the Office of Multifamily
Housing, are not equipped to provide reasonable
stewardship over taxpayer funds expended for their
programs .

[} HUD’'s avowed commitment to a ‘place-based’ program
delivery approach is, in important respects,
inconsistent with HUD’s organization and authorities,
which follow discrete HUD program lines.
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"We do not believe that these issues can be resolved through
easy or quick fixes. Bringing HUD programs in line with HUD
staff capability would undoubtedly require a narrower, more
precise definition of HUD's mission; and this would in turn
provoke outcries from the many constituencies--both within
and outside the Department--that have formed around HUD
programs.

"Ensuring stewardship and accountability in HUD programs,
especially the public and assisted housing programs, needs
to start with an acknowledgement that HUD doesn’t have and
won't have the capability to carefully monitor all aspects
of these huge programs. This would have to be followed by
an assessment of the risks inherent in various approaches to
setting program priorities, and development of systems that
accurately measure program performance rather than just
regulatory compliance.

“Resolving the inconsistencies between HUD's avowed
commitment to a place-based orientation and the realities of
HUD's program-based organization would again require a
clearer definition of HUD’s mission, potentially followed by
a major shifting of authorities within the Department.

“In sum, resolution of these three issues would constitute a
substantial agenda for both HUD and the Congress. We urge
adoption of this agenda, on the grounds that it is
fundamental to making HUD the excellent performer that we
all want the Department to be."

Secretary Cuomo heard the same type of message during his
recent confirmation hearings, and he has committed to acting on
it. This past weekend, the Secretary and his Principal Staff
held an unprecedented meeting at which they established an
integrated management/program/organizational plan of action to
address HUD’s greatest vulnerabilities. So, there is reason to
be coptimistic about HUD’s resolve to shed its high risk
designation. But HUD alone cannot solve these problems.
gignificant changes in HUD’s authorizing legislation are also
essential. '

To illustrate the magnitude of the task confronting the
Department and the Congress, I would like to focus on two issues.
First, the most significant programmatic issue facing the
Department: what the future will bring for assisted housing
programs. Second, the most significant management issue facing
the Department: the management of its staff resources,



22

ASSISTED HOUSING PROGRAMS

Issues relating to the funding, accounting, and monitoring
of assisted housing payments represent the largest problem the
Department faces. HUD currently spends more than $18 billion per
year to provide rent subsidies to about 4.5 million lower-income
households. The assistance HUD provides is the most fundamental
program for ameliorating the nation’s growing need of housing for
low income persons. The primary sources of this housing
assistance are project based Section 8 payments to multifamily
owners, tenant based Section 8, and other subeidy payments to
Housing Authorities.

Budget Issues

As you are well aware, renewals of project based section 8
contracts have major budget implications as Congress attempte to
balance the Federal budget. If these contracts are not renewed,
currently assisted tenants will face sharp increases in their
rental payments. For many assisted low income tenants, the
slightest such increase could result in their displacement. From
the owners’ perspective, failure to renew project based Section 8
contracts for heavily asgisted projects could sharply reduce
project revenues and result in an increase of defaults and
insurance claims.

In the late 19708 and early 1980s, it was common for section
8 assistance payments contracts to be written for multiple years.
Funds were obligated during the initial contract year with a
federal commitment to fund outlays in future years. These long
term contracts had a negligible outlay impact in the year in
which the appropriation was made. Through this budget mechanism,
substantial increases have been made in program levels, evading
normal budgetary controls that tended to focus on limiting
outlays. The Department has an array of outstanding 20, 15, 10,
and 5 year Section 8 contracts.

Because of Congressional efforts to lower Federal budget
outlays, new or renewed section 8 contracts are now being made
for only one year. The cascading effect of the expiring long
term contracts being renewed for one year will have significant
budget implications for HUD in future years. For example, in
five years, the annual budget authority needed to renew expiring
section 8 contracts will be $20.5 billion dollars. This is an
increase of nearly $15 billion dollars over 1997 budget
authority.

Compounding this problem is the fact that a significant
portion of HUD's insured subsidized multifamily housing projects
has rents in excess of comparable market rents. Many of HUD's
insured projects were developed to increase the stock of
affordable housing at a time when few private developments were
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being constructed. High interest rates and high construction
costs resulted in over financed multifamily housing projects.
Market realities did not enter into many of the decisions to
develop these HUD projects. Also, annual rent increases were
approved based on formulas or budget computations with little
comparison to the private market. Consequently, rents associated
with these HUD subsidized projects are often much higher than
rents at comparable projects.

Last year, HUD proposed legislation to address the contract
renewal and excessive rents problems through portfolio
reengineering. The proposal met with considerable registance,
and the Congress authorized only a small portfolio reengineering
demonstration program. HUD is now working on a revised proposal
to meet the same goal: reducing mortgage debt to a level that
can be supported by comparable street rents. The restructuring
of the debt would allow owners to continue operating the projects
and significantly reduce the associated cost of the HUD section 8
subsidy. This restructuring effort would initially be costly,
but is intended to be cost effective in the long run. The tax
implications of such restructuring for owners remains a complex
and contentious issue.

Accounting and Financial Management System Issues

The Department does not have efficient, effective, and
integrated financial management systems that can be relied upon
to provide timely, accurate, and relevant financial information
and reports. While we have seen some progress in the development
and implementation of needed systems, the pace has been slow.

To HUD's credit, progress has been made in getting the
systems for budgeting and accounting for project based rental
assistance programs (TRACS) and the similar system for tenant
based assistance (HUDCAPS) up and running. However, certain
critical components of these systems that would help to validate
the accuracy of assistance payments are still under development .

HUD’s system plans only recently began addressing
verification of tenant reported income under HUD’s multifamily
rental assistance programs. For Public and Indian Housing
Programs, plans have been developed to use computer matching
techniques to verify tenant reported income on a pilot basis.
However, in the Department’s effort to complete nationwide
matching, errors and missing data were found in the Multifamily
Tenant Characteristic System (MTCS). MTCS ig critical to this
matching effort.

The Department is making a concerted effort to develop TRACS
as the solution to address weaknesses in the financial control of
project-based rental assistance. Critical to this development is
the payment processing module, which has not been built. This
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module would enable TRACS to generate rental assistance payments
requests directly without voucher data from the owners. This
would prevent duplicate payments and ensure the accurate
submission of temant data from the owner.

Monitoring Issues

HUD's monitoring of assistance payments is largely
ineffective. HUD legislation authorizing subsidy programs
includes specific tenant eligibility criteria. Legislation also
establishes minimum performance levels to be achieved such as
subsidized housing meeting housing guality standards. HUD is not
currently equipped to ensure that these legislative wmandates are
being met.

One of HUD's major goals is to assure that limited Federal
assisted housing resources are used as efficiently as possible.
A recently issued quality contrel review, contracted for by HUD's
Office of Policy Development and Research, locked into the
accuracy of subsidy payments in a nationwide sample. The review
found significant subsidy payment errors, including over and
under payments. When projected to the population of subsidized
tenants, the study found annual overpayments of $788 million and
underpayments of $603 million.

In reviewing the accuracy of tenant based assistance, HUD
generally relies on the annual audits of Public Housing
Authorities (PHAs) by Independent Auditor (IAs). The IAs are
required to test for tenant eligibility and test the validity of
the operating subsidies. OIG reviews of these annual IA audits
have found their primary focus to be on internal controls with
little substantive testing. HUD staff may also test tenant
subsidy and operating subsidy computations during site reviews;
but, due to staffing limitations, such reviews are becoming less
and less frequent. We are working with HUD staff to explore ways
to increase the testing performed by IAs, and thereby improve the
usefulness of the IA reports.

With respect to Section 8 project based assistance, owners
draw their monthly subsidy payments through a letter of credit
disbursement system. -These disbursements are subject to a post
review process. HUD field offices are required to review a
minimum of 20 percent of the Section 8 disbursements and
determine that they are supported by vouchers. They are also
required to compare a sampling of vouchers against the TRACS
database to assure that tenant information is being updated as
required.

In 1996, HUD established a voucher processing Hub in Kansas
City. Currently, the Hub has taken over the voucher review
process for 17 field offices and is scheduled to take it over all
offices by next year. We examined the testing performed by the
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Hub -and the testing at 5 other field offices. We found, with the
exception of one field office, that the Hub was the only place
where voucher reviews were being conducted. The good news is
that the Hub is doing its job. The bad news is that before
establishment of the Hub, this post review effort was largely not
happening. Without post reviews, there ig no assurance that
payments are correct.

Our fiscal year 1994 financial report noted that HUD planned
to use TRACS in the future for payment processing. HUD planned
to implement an interface with the payment system in 1996.
Because of funding problems, this interface is not scheduled for
completion until Fiscal Year 1998.

RESQURCE MANAGEMENT

Since 1980, HUD staffing has dropped by 37%--from 16,500 to
10,434--and HUD has committed to a staffing level of only 7,500
by fiscal year 2000. The pumber of programs and initiatives thesge
employees are responsible for managing is overwhelming. Two
years ago, the Secretary asked for the 0IG’s views on
opportunities for terminating, consolidating, and restructuring
HUD programs. We conducted a study that, among other things,
identified 240 discrete HUD programs and activities. In response
to a Congressional request, the 0IG is in the process of
compiling a current list of discrete HUD programs and activities.
I do not expect to find a reduction in the number of programs and
activities over the last 2 years. But there are certainly fewer
HUD staff than 2 years ago. Subtracting programs seems to be a
lot tougher than adding them.

Both HUD and Members of the Congress have proposed
legislation to streamline HUD programs, but, with one exception,
these legislative propeosals have not been enacted. Meanwhile,
HUD has proceeded to formulate downsizing plans without regard to
their programmatic implications. Generally, staffing reductions
have been allocated among the Assistant Secretaries on a pro rata
basis. HUD alsoc reorganized itself along program lines, with
authority flowing directly from the Assistant Secretaries at
Headquarters to the program staff at HUD field offices. Shortly
after reorganizing in that manner, HUD proclaimed its commitment
to a community-first, place-based {(vs. program-based) delivery
system.

The OIG believes that HUD's downsizing creates a series of
urgent needs that the Department and the Congress must meet. We
need, first of all, to come to a definition of HUD's mission that
bears some reasonable relationship to HUD's capability to meet
that mission. The revised mission statement must then be used as
a gpringboard for a major streamlining of HUD programs and
activities.
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We must also come to come to an understanding that HUD staff
cannot be all things to all people. We owe HUD employees a clear
definition of their roles with respect to policy development,
providing technical assistance, motivating the community,
overseeing program implementation, and taking enforcement action
for inadequate performance. '

BEven with a narrower mission statement, streamlined
programs, and a clear understanding of the role of HUD staff, the
0IG does not think that the downsized HUD will be able to provide
traditional oversight of HUD programs. We believe, instead, that
there will still be a compelling need to segregate HUD's workload
based on risk, define different HUD oversight strategies for the
different risks, establish meaningful performance measures, and
develop a real enforcement capability.

Permit me to emphasize the importance of meaningful
performance measures and a real enforcement capability. As you
know, the point of the Government Performance and Results Act
(GPRA) was to ensure meaningful performance plans and performance
measures. We must diligently guard against making compliance
with thig law into a bureaucratic exercise. I have, for
instance, heard GPRA advocates cite HUD’s Public Housing
Management Assessment System (PHMAP) as a model. In fact, PHMAP
is the antithesis of what we should be looking for, because it
measures management processes and ignores whether we are
achieving the desired program outcome, which is decent, safe, and
sanitary public housing. As a result, we have situations where
public housing authorities are not deemed troubled based on their
PHMAP scores, but the residents are in fact living in squalor.

The HUD 0IG has complained for years about the Department’s
reluctance to taxe enforcement actions against persons and )
entities that misuse our funds and abuse our programs. In this
era of devolution, the issue has become ¢ritically important--not
just for HUD, but for all Federal agencies. We cannot agsume
that the States, localities, non-profits, and other recipients of
Federal funding will always act with wisdom and integrity. We
should be dedicated to establishing meaningful performance
-measures and oversight, coupled with the resolve to mdve
decisively against cases of fraud or abuse. In this regard, the
HUD OIG has proposed a series of legislative measures that we
believe would significantly strengthen HUD's enforcement
capability. Mr. Chairman, I have sent copies of these proposals
to you, as well as to the other Committees having oversight
responsibilities for HUD.

In closing, I would like to remind you that I am heartened
by Seseretary Cuomo’s understanding of HUD’g areas of high risk,
and his determination to fix them. I would alsc like to note two
important pieces of legislation that the 0IG believes are moves
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in the right direction. HR 2 would bring about a major
consolidation of public housing funding, among other things. HR
217 would consolidate Federal programs for homeless assigtance.

Mr. Chairman, I would be happy to answer any questions you
may have.
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Mr. SHAYS. Thank you, Ms. Gaffney.
Mr. Dyckman.

STATEMENTS OF LARRY DYCKMAN, ASSOCIATE DIRECTOR,
HOUSING AND COMMUNITY DEVELOPMENT ISSUES, GEN-
ERAL ACCOUNTING OFFICE, ACCOMPANIED BY RICHARD
HALE, ASSOCIATE DIRECTOR; AND LARRY GOLDSMITH, SEN-
IOR EVALUATOR

Mr. DYCKMAN. Thank you, Mr. Chairman.

Again, I just want to introduce my colleagues. To my far left is
Larry Goldsmith. He has done a lot of our high-risk work. And to
my left is Rick Hale, who is the assistant director in charge of our
multifamily housing work.

As you know, 2 years ago before this subcommittee we discussed
the most important management and budgetary problems facing
HUD. Unfortunately, a lot still remains undone, and, as Ms.
Gaffney says, there are serious problems.

For example, HUD has made progress improving its internal con-
trols, but major problems still persist. HUD has implemented a
new management planning and control program intended to iden-
tify and rank the major risks in each program and develop strate-
gies to evade these risks. However, we and the Inspector General
question the effectiveness of this program.

Furthermore, even though HUD has reported it has significantly
reduced the number of material internal control weaknesses, those
that remain are very significant and actually encompass most of
the Department. For example, the remaining weaknesses affect
more than $18 billion in housing subsidy funds that HUD dis-
burses annually.

Much work also remains for HUD to improve its information and
financial management systems. For example, major improvements
to HUD systems will not be completed before the year 2000. Fur-
thermore, HUD reported in March 1996, that 93 of 116 of its infor-
mation and financial management systems did not meet the re-
quirements of the Federal Managers’ Financial Integrity Act and
therefore could not be relied on to provide timely, accurate, and re-
liable information and reports to management.

I was encouraged last week, when Secretary Cuomo spoke before
you, that he is going to be putting together a plan and he feels that
within 18 months he will see significant improvement. We will fol-
low and monitor that program and those plans very closely.

Now, in addition to wrestling with critical agencywide manage-
ment weaknesses, HUD faces a daunting task in managing the
costs associated with, one, renewing Section 8 contracts for assisted
housing; two, re-engineering the assisted multifamily projects that
FHA had insured; and, three, insuring the soundness of public
housing.

Overall, the price of renewing Section 8 contracts is high and will
increase over the next several years. As you can see on the chart
next to you, HUD estimated that it will need over $9 billion in
budget authority for fiscal year 1998, to renew contracts covering
1.8 million housing units. The figure to my right shows how the es-
calating needs for Section 8 budget authority will soon surpass



29

funding levels for all of HUD’s other programs and that Section 8
may grow to over $21 billion slightly past the year 2000.

Now let me turn to portfolio re-engineering. That’s the subject of
HUD'’s re-engineering proposal, which consists of more than 8,600
properties containing about 860,000 apartments. The properties
provide housing for a diverse population, including families and
single adults, as well as those with special needs such as the elder-
ly and the disabled.

Last year, I think, when we testified before the subcommittee, we
showed a video which showed the variation in the quality of hous-
ing of some of those multifamily projects. These properties have
FHA insurance, loans with unpaid principal balances of nearly $18
billion, and receive project-based Section 8 assistance provided
under long-term contracts that HUD executed in the 1970’s. Over
time, Section 8 subsidies for these properties have increased dra-
matically, and today many of the Section 8 contracts are reaching
their expiration.

However, for many properties, reducing the Section 8 subsidies
without reducing the outstanding mortgage balances of these prop-
erties would lead to default and billions of dollars in claims against
FHA’s multifamily insurance fund.

HUD’s fiscal year 1997 appropriation includes a demonstration
program to restructure some of these FHA-insured mortgages and
bring income and expenses in line so that it can operate at market
rents. These types of proposals recognize the reality that has ex-
isted for some time; namely, that the value of many of the prop-
erties in the insured Section 8 portfolio are far lower than the
mortgages on the properties suggest.

A third major program challenge facing HUD is ensuring the
soundness of public housing. About 3 million low-income people,
many of whom are elderly, disabled, live in public housing, which
is run on a day-to-day basis by about 3,300 local housing authori-
ties. HUD currently provides housing authorities with $5.4 billion
a year to help them operate and modernize their projects. However,
over time, the authorities’ expenses have begun to exceed their
funding sources. These are primarily from HUD’s operating sub-
sidies and tenants’ rents.

Also, as you know, welfare reform could further reduce many
tenants’ ability to pay rent. With funding for housing authorities
increasingly tight, it is crucial for HUD to accurately identify hous-
ing authorities having management or budgetary problems and do
all that it can to help them address the problems before they be-
come unmanageable.

Last, I would like to comment on something that Ms. Gaffney
said, and it’s concerning reaching consensus on HUD’s mission.
Since it was created in 1965, HUD has grown to include some 240
programs and activities and hundreds of billions of dollars in finan-
cial commitments.

Over the years, we and others have criticized the inefficiencies
in HUD’s organization and the deficiencies in its management.
Leaders in the administration and in the Congress agree that HUD
must, at a minimum, be restructured to better meet the Nation’s
housing and community development needs.
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HUD has proposed major changes, including consolidating pro-
grams and devolving responsibility for program design and imple-
mentation to States and localities. While some limited yet signifi-
cant improvements to HUD’s existing program structure have been
made, a comprehensive re-evaluation of HUD’s overall mission and
how it delivers its programs has not yet occurred.

This is even more crucial because, as you know, HUD is going
through a significant downsizing. It used to have about 13,500 em-
ployees not too long ago. Its goal now is to go down to 7,500 em-
ployees, and there’s a significant question about HUD’s capability
to manage the myriad of programs it now operates with such a
small staff.

What is needed now is for the administration and Congress to
agree on the future direction of Federal housing and community de-
velopment policy and the best organizational and program delivery
structures to carry that out. This will involve inherent tradeoffs be-
tween the needs of those seeking HUD’s assistance and other de-
mands on the Federal budget.

That concludes my remarks, and we would be happy to answer
any questions.

[The prepared statement of Mr. Dyckman follows:]
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Mr. Chairman and Members of the Subcommittee:

Two years ago before this Subcommittee, we discussed the most important
management and budget problems facing the Department of Housing a.ndAUrba.n
Development (HUD) as part of your effort to help set the stage for addressing those
problems. We are pleased to return here today to discuss progress that has been
made since then and the problems and challenges that remain for both the Congress
and HUD.

HUD remains a Department with serious management and budgetary problems.
While it has formulated approaches and initiated actions over the last 2 years to
address some of its most significant problems, those actions are far from complete.
HUD's programs continue to represent large federal loan commitments and
discretionary spending, much of which goes for rental assistance to those people who
are least able to afford decent housing. Therefore, we believe that controlling
spending for these programs will require a continued reexamination—-by both the
Congress and the administration—-of federal housing policies and the type of program

delivery systems best suited to carry out those policies.

As we said in a statement to your full Committee on February 12 of this year,
the Congress is an important partner in working with executive branch agencies to
implement the Government Performance and Results Act (GPRA), which focuses on
clarifying missions, setting programmatic goals, and measuring performance toward
those goals.! Building on GPRA's call to measure performance better and focus on
results, the Congress has enacted additional important reforms including (1) the
Government Management Reform Act of 1994, which expanded the 1990 Chief
Financial Officers (CFO) Act's requirements for financial statements and controls that

'Managing for Results: Using GPRA to Assist Congressional and Executive Branch

Decisionmaking (GAO/T-GGD-9743, Feb. 12, 1997).
1
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can pass the test of an independent audit; and (2) the 1996 Clinger-Cohen Act, which
is directed at more effective management and use of information technology to better

support agencies' missions and improve program performance.

Our statement today is based on several reports that we have issued and
testimony that we have given over the past 2 years as well as our ongeing work. (See
app. I for a list of related GAO products). It will focus on (1) the long-starding
management deficiencies that hamper HUD's effectiveness, progress made in
addressing these problems, and the work remaining in the coming years; (2) the
problems in HUD's assisted and public housing programs~which account for the
largest portion of its outlays and a vast share of the budget authority HUD expects to
need in the future; and, (3) the need to achieve consensus on federal housing policy,

HUD's mission, and the resources devoted to achieving that mission.
"In summary, we found the following:

. Four long-standing, Department-wide management deficiencies continue to
make HUD vulnerable to waste, fraud, abuse, and mismanagement. These
deficiencies are weak internal controls, inadequate information and finrancial
management systems, an ineffective organizational structure, and an insufficient
mix of staff with the proper skills. While HUD has made progress in addressing
these weaknesses, we have determined that much remains to be done and that
therefore the Department continuesvbo warrant the focused attention that comes
with being designated by GAO as a "high-risk area.” .

*We identified areas throughout the government that are especially vulnerable to
waste, fraud, abuse, and mismanagement and termed these "high-risk areas." See
GAO's High-Risk Series (GAO/HR-97-1, Feb. 1997).

2
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. HUD faces a variety of problems in its largest assisted and public housing
programs. These include how to (1) continue providing Section 8 housing
assistance to 3 million families while not underrining the funding for other
important housing and community development programs, {2) reduce excess
rental subsidies to some insured multifamily properties while minimizing
insurance losses to the Federal Housing Administration (FHA) fund and
ensuring that those properties meet basic housing quality standards, and (3)
help public housing authorities deal with increasingly tight funding levels while
ensuring 2 minimum level of oversight and assistance from HUD for the

authorities with management problems.

. The Congress and the administration need to agree on the future direction of
federal housing policy and put in place the organizational and program delivery
structures that are best suited to carrying out that policy. Doing so will require
revisiting fundamental issues about that policy, including whom the federal
government will serve, how much will be spent on those being served, and how-
-via existing systems, block grants, devolution to states, or other means—those

policies will be implemented.
BACKGROUND ON HUD'S PROGRAMS AND BUDGET

Established in 1965, HUD is the principal federal agency responsible for
programs dealing with housing and community development and fair housing
opportunities. Through its programs, HUD provides rental assistance to more than 4
million lower-income households, has insured mortgages for about 23 million
homeowners, has helped revitalize over 4,000 communities, and helps ensure that

access to housing is equally available to all.

HUD is responsible for the expenditure of significant amounts of tax dollars.
The net budget outlays for HUD's programs were close to $25.5 billion in fiscal year

3
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1996, the vast majority of which was for assisted and public housing programs. HUD
also is responsible for managing more than $400 billion in mortgage insurance, $464
billion in guarantees of mortgage-backed securities, and about $180 billion in prior

years' budget authority for which it has future financial commitments.
'S Al NT DEFICIENCIES

The HUD scandals of the late 1980s served to focus a great deal of public
attention on the management problerns at HUD. HUD's information and financial
management systerms were inadequate, failing to meet progiam managers' needs or 1o
provide adequate oversight of housing and community development programs. These
internal controls weaknesses were a major factor leading to the scandals. The
organizational problems at HUD included overlapping and ill-defined responsibilities
and authorities between the Department's headquarters and field organizations as well
as a fundamental lack of management accountability and responsibility. Finally, an
insufficient mix of staff with the proper skills hampered HUD's ability to effectively

monitor and oversee its programs.

HUD's slow progress in correcting the fundamental management weaknesses
that allowed the scandals to occur and 2 concern that HUD needed heightened
congressional attention led us to designate the Department as a "high-risk area" in
January 1994. In February 1995, we reported in more depth on HUD's management
deficiencies as part of GAQ's biennial High-Risk Series,’ and, last month, we reported
on the corrective actions that HUD has taken or initiated since our February 1995

report.® Because HUD is still working to correct its management weaknesses and, in

rban Development (GAO/HR/95-11,

*High-Risk Series: Department of Housing and Urban Development (GAO/HR-97-12,
Feb. 1997).
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some areas, has a long way to go, we have determined that the Department continues

to warrant being designated as a "high-risk area.”

HUD has made progress in addressing each of the major management
deﬁqiencies, but in most cases, much work remains for the Department before its
actions will be complete. For example, HUD has made progress improving its internal
controls, but major problems persist. HUD has implemented a new management
planning and control program intended to identify and rank the major risks in each
program and develop strategies to abate those risks. Also, HUD has reported that its
number of material internal control weaknesses dropped from over 51 in the early
1990s to only 9 at the end of fiscal year 1995,

However, we and HUD's Inspector General question the effectiveness of the
Department'’s management control program in identifying material weaknesses and
assessing front-end risks. For example, we noted in our review of the fiscal years
1995 and 1996 management plans prepared by several of HUD)'s major program areas
that the only risks identified in the management control section of each plan were
previously identified material weaknesses and the abatement actions were those
previously outlined in HUD's report on compliance with the Federal Managers'
Financial Integrity Act. In addition, the Inspector General stated that weaknesses
existed in the management control program because HUD's major program areas were
not performing front-end risk assessments on new or substantially modified programs,

as required.

Furthermore, even though HUD has reduced the number of material internal
control weaknesses, some of those remaining weaknesses are significant and long-
standing. For example, these remaining material weaknesses (first identified in fiscal
years 1983 through 1993) include weaknesses that affect more than $18 billion in
subsidy funds that HUD disburses annually, primarily through its Section 8 and
Section 236 programs. For both fiscal years 1994 and 1995, HUD's auditors were not

5
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able to express an opinion on the reliability of HUD's consolidated financial
statements. The fiscal year 1995 audit of FHA's financial statements continued to
identify internal control weaknesses, including a lack of staff and administrative
resources for such tasks as performing loss mitigation functions, managing troubled

assets, and implementing new automated systems.’

Much work also remains for HUD to improve its information and financial
managerent systems. HUD has continued to make progress on these systems over
the last 2 years, moving beyond the planning stages to where portions of major new
systems are becoming operational. However, some of the projects involving major
improvements to HUD's systems will not be completed before the year 2000.
Furthermore, HUD reported in March 1996 that 93 out of 116 of its information and
financial management systems did not meet the requirements of the Federal Managers'
Financial Integrity Act and therefore could not be relied upon to provide timely,
accurate, and reliable information and reports to management. As we said in our
testimony last month,’ conclusions about what the government is accomplishing with
the taxpayers' money cannot be drawn without adequate program performance and
cost information. HUD plans to replace or enhance these systems, but its efforts have
been hampered by problems with systems development, funding constraints, and data

conversion problems.

HUD has taken a number of steps to address the problems with its
organizational structure. It has completed a field reorganization, which was intended
to eliminate previously confused lines of authority, enhance communications, reduce

levels of review and approval, and improve customer service; transfesyed direct

*Fe Housing Administration, Audit of Fiscal Year 1995 Financial Statements,
prepared by KPMG Peat Marwick LLP for the Office of Inspector General (June 7,
1996).

8See footnote 1.
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authority for field staff and resources to the Assistant Secretaries in HUD
headquarters; and, restructured its 81 field offices. HUD is continuing its
reorganization efforts, which will include reducing headquarters staff, redeploying
staff, and further streamlining and consolidating field activities. When we recently
conducted a telephone survey of HUD's field directors about the Department's
reorganization efforts, the respondents rated three areas as good or excellent-HUD's
success in improving the lines of program management authority, empowering staff,
and improving communications with headquarters and HUD's customers.” However,
HUD has found that, to some extent, the reorganization has impaired communications
across program lines at its field offices. HUD is taking actions, such as adding
program integration requirements to senior managers' performance expectations and

appraisals, that it believes will alleviate this situation.

HUD has made progress on its efforts to address the problems with staff
members' skills. HUD has begun to implement a needs assessment process to plan
future training. In addition, HUD has increased staff training and has begun to
evaluate the effectiveness of its stepped-up training efforts. While the field directors
we surveyed generally believed that the skills of their staff have improved over the
past 2 years, 40 percent of these directors rated HUD's current training as less than
good. The field directors also said that more training is needed in the use of
information systems, the implementation of program regulations, HUD-related
technical skills, and interpersonal skills. In addition, we and HUD's Inspector General
continue to find staff resource problems in some of HUD's major program areas,

including public housing and FHA.

"HUD: Field Directors' Views on Recent Management Initiatives (GAO/RCED-97-34,
Feb. 12, 1997).
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HUD'S ASSISTED AND PUBLIC HOUSING PROGRAMS FACE DIFFICULT
MANAGEMENT AND BUDGET PROBLEMS

In addition to wrestling with critical agencywide management weaknesses, HUD
faces a daunting task in managing the costs associated with (1) renewing Section 8
tenant-based certificates for assisted housing, (2) the multifamily projects that FHA
has insured, and (3) ensuring the soundness of public housing in a time of intense
scrutiny and pressure on all housing programs in light of the move to reduce the
budget deficit. - As I mentioned earlier, these rental assistance programs serve more
than 4 million low-income households; figurel illustrates the number of households
currently receiving Section 8 tenant-based and project-based assistance and the

number in public housing.

Figure 1: Number of Households in HUD-funded Assisted and Public Housing

Public Housing
(1.25 miflion
households)

[Tenant-based Section 8
(1.43 million
households)

Project-based
Section 8
{1.3 mitlion

households}

Source: HUD Office of Policy Development & Research (Mar. 1995)
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Figure 2 gives you an overall picture of whom HUD's rental assistance programs are

serving.

Figure 2: Characteristics of HUD-assisted Renters

Percent of assisted renters in 1995
70

6o 53 51
50}
af -
2}

Non-whita Families Elderly household Primary income
with children (85 and older) is public assistance

Note: Assisted Renters is HUD's estimate of the number of renters in public
housing and Section 8 housing—-both project and tenant-hased.

Famifies with children includes famifies with children and certain other
dapendents, regardiess of the age or disability status of the head of housshold.
Source: GAQ analysis of HUD dala.

Retaining Support for Imy t Housin, ams in the Face of the Spiraling Cos!
of Section 8 Contract Renewals

Under Section 8 of the 1937 Housing Act (as amended), HUD contracts with
private property owners to provide housing assistance for low income families. In
fiscal year 1998, Section 8 contracts covering 1.8 million housing units will expire, an
increase of more than a million over 1997. To the extent that HUD may not have the
budget authority to renew these contracts, the currently assisted families could face
rent increases or displacement. Moreover, owners of many multifamily properties

currently receiving Section 8 assistance will default on their FHA-insured mortgages if
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the assistance is withdrawn. (We address in greater detail those properties with FHA-

insured loans later in this testimony).

Overall, the price of renewal is high and will increase over the next several
years. " Figure 3 shows HUD's estimates of over 39 billion for the fiscal year 1998
budget authority it will need to renew contracts covering over 1.8 million housing
units; figure 3 also shows how the escalating needs for section 8 budget authority will
soon surpass funding levels for all of HUD's other programs. As you can see in figure
4, this budget authority grows to over $21 billion by the year 2006, This amount
exceeds HUD's total budget authority of about $19.3 billion in fiscal year 1997. With
increases in budget authority of this magnitude forecast for the next 8 years, other
long-standing HUD programs with significant funding could be at risk of being funded
at levels less than would support their current comuntticents. These programs include
public housing at more than $6 billion, community development block grants at nearly

$5 billion, and homeless assistance at nearly $1 billion.

Figure 3: Budget Authority Required to Renew Existing Section 8 Contracts

Dollars in billions

Al Other
HUD Programs

Section 8

[}
1986 1997 1998 1999 2000 2001 2002
Fiscal Year

Note: Data for 1996 e actual, for 1997 we enacted, and for 1996 1o 2002 are estimated

Source: GAD sakedation of HUD data from HUD's Congressional Justification for Fiscal
Year 1368 Budget

10
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Figure 4. et Authority Required to Renew Existing Section 8 Contracts Throygh
iscal Year 2006

Billions of Dollars
825 [ I .

0] T

1997 1998 1993 2000 2001 2002 2003 2004 2005 2006
Fiscal Year

Tenant Based Project Based Total
- e -

Source: GAQ caleulation st HUD data from HUD's Congressional Justificatior for Fiseal
Year 1998 Budget

Funding these programs as well as the Section 8 housing assistance program will be
difficult in the face of other agencies' competing budget requests. The chal}engelfor
HUD will be to demonstrate that it is operating its programs efficiently, that it has
planned realistic reforms that will lead to decreased costs, and that the programs
themselves are achieving the goals and policy objeciives that the Congress envisioned

in creating them.
Costs Associated With Multifamily Projects

QOver the past 2 years, HUD has begun the difficult process of attempting to
reéoive three basic problems affecting its insured Section 8 portfolio: high subsidy
costs, high exposure to insurance loss, and the poor physical condition of some
properties. In 1995, HUD introduced its "mark-to-market" proposal (subsequently
renamed "portfolio reengineering"), through which it sought to (1) reduce subsidies by

11
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setting rents at market levels, (2) reduce the mortgages on those properties as
necessary to achieve positive cash flows and terminate the FHA mortgage insurance
on them, and (3) replace project-based Section 8 subsidies with portable tenant-based

subsidies.

The insured Section 8 portfolio—the subject of the portfolio reengineering
proposal-consists of more than 8,600 properties containing just under 859,000
apartments. The properties provide housing for a diverse population, including
families and single adults as well as specia.l-needs_ populations such as the elderly and
the disabled. These properties have FHA insurance, loans with unpaid principal
balances of nearly $18 billion, and receive project-based Section 8 assistance, much of
which HUD provided under long-term contracts executed in the 1970s. Over time,
these properties' Section 8 subsidies have increased dramatically, and today many of
the Section 8 contracts are reaching their expiration. However, for many properties,
reductions in the Section 8 subsidies without a reduction in the outstanding mortgage
balances on those properties would lead to defaults and partial claims against FHA's
insurance fund. - This would happen because, without a continuation of the subsidy,

many of the projects would not be economically viable.

Recognizing this predicament-properties that cannot command market rents _
high enough to cover their federally insured mortgages but which continue to receive
excessively costly Section 8 subsidies-HUD proposed to restructure the FHA-insured
mortgages and bring income and expenses into line so that they could operate on
market rents. HUD's fiscal year 1997 appropriation includes a demonstration program
covering those properties with contract rents exceeding 120 percent of fair market
rents. For owners who are eligible for and agree to participate in this demonstration,
HUD has the flexibility to use tools such as reinsurance, debt forgiveness, and second

mortgages to decrease the escalating costs of Section 8 rental assistance, prevent

12
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mortgage defaults, protect residents against dislocation, and resolve associated tax

issues.?

In 1996, HUD hired Emst & Young LLP to study a randomly selected sample of
558 properties to obtain information about how HUD's original mark-to-market
proposal would affect themn. Subsequently, we selected 10 of the properties included
in Ernst & Young's study as case studies and hired three licensed real estate appraisal
firms to help assess the effects of HUD's proposal on them.” Among other things,
Ernst & Young found that 80 to 66 percent of the properties in the insured Section 8
portfolic receive above-market rents and that $9.2 billion to $10.2 billion would be
required to address deferred maintenance and future capital needs at the properties if
they were to compete in the marketplace without project-based subsidies. We believe
that for the most part, the methodology and assumptions that Emst & Young used
were reasonable given their study's overall scope. However, for most of the 10
properties we reviewed, the study estimated substantially higher deferred maintenance

needs than did the property owners or managers and our contract appraisers.

HUD's initiative to reengineer its portfolio recognizes a reality that has existed
for some time-namely, that the value of many of the properties in the insured Section
8 portfolio is far lower than the mortgages on the properties suggest. Addressing the
probleras of HUD's insured multifamily portfolio will inevitably be costly and difficult.
As the Congress evaluates the options for addressing this situation, the fundamental
problems that have affected the portfolio and their underlying causes will be
important to consider. Any approach that is implemented should address not only the

*For owners who are eligible for but do not choose to participate in the
demonstration, contract rents are reduced to 120 percent of fair market rents. For
projects with rents below 120 percent of fair market rents, the appropriation requires
HUD, if requested by the project owner, to renew the assistance contract for 1 year.

“Multifamily Housing: Effects of HUD's Portfolio Reengineering Proposal (GAO/RCED-
977, Nov. 1, 1996).

13
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high costs of Section 8 subsidies, but also the government's high exposure to
insurance loss, the poor physical condition of some of the properties, and the
underlying causes of these long-standing problems with the portfolio. The overarching
objective should be to implement the process as efficiently and cost-effectively as
possible, recognizing not only the interests of the parties directly affected by
restructuring but also the impact on the federal government.

suring the Sound of Public sin

About 3 million low-income people, many of whom are elderly or disabled, live
in public housing, which is operated on a day-to-day basis by local public housing
authorities (PHA). HUD currently provides PHAs with $5.4 billion a year to help them
operate and modernize their projects. However, over time, the costs for PHAs have
begun to exceed the financial resources available to them because their tenants'
incomes~on which the amount they pay the PHAs in rent is based—have declined
steadily over the last decade. In addition, over the last several years, the amounts
appropriated for HUD's operating subsidy to the PHAs have not kept pace with the
PHASs' expected costs. The recent welfare reforms could further reduce the rents that
the tenants are able to pay if they lose welfare benefits without finding work. With
funding for the PHAs increasingly tight, interest has been keen in knowing how well
the PHAs are managing their properties and whether HUD has been adequately
identifying and helping those PHAs having management problems.

ucin ing Authorities’ Need for Operating Subsidies

HUD provides the PHAs with an operating subsidy to supplement the rent paid
by residents because federal statutory requirements generally lirit the amount that
tenants may be required to pay to 30 percent of their income. Also, until recently,
federal preferences for admission to public housing required the PHAs to give

preference to admming those who are usually the poorest of the poor. By

14
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concentrating the very poor in public housing, these preferences limited the PHAs'
ability to meet operating expenses on their own and gave rise to the need for a
subsidy from HUD to make up the difference between the rents that the PHAs could
charge and what it costs them to operate their projects.

A decline in the average income of public housing residents since 1981 has led
to a steady increase in the PHAS' need for operating subsidies, In 1881, the average
income of public housing residents was 33 percent of the area median income, but by
1995 the average had dropped to 17 percent. As a result, 1982 operating subsidy needs
were $1.5 billion, while in 1996 needs reached $3.1 billion (in nominal dollars).
However, for several years in a row now, budgetary pressures and reduced
appropriations have meant that HUD could not fully fund the difference between

- tenants’ rents and the PHAs' operating costs—for example, in fiscal year 1996, HUD's
subsidy was 90 percent of the PHAs' expected operating costs. In many cases, the
effect of reduced operating subsidies can be that the PHAs defer routine maintenance,
which, over time, can lead to detericrated housing conditions and higher accrued

needs for major rehabilitation and modernization.

Congress has proposed legislation and HUD has taken steps over the last 2
years to give the PHAs more flexibility in managing their properties to strengthen the
long-term viability of this housing. These steps~public and assisted housing reform
bills in both the House and Senate™ and HUD's efforts to relax some requirements—are
aimed at encouraging the PHAs to find additional sources of income and allowing
them to admit tenants with a broader mix of incomes so that the PHAs have less need
for an operating subsidy from HUD. For its part, HUD has attempted to increase

incentives for the PHAs to generate additional nonrental income by allowing them to

“The House of Representatives passed IL.R. 2406, The United States Housing Act of
1996, and the Senate passed S. 1260, the Public Housing Reform and Empowerment
Act of 1995. Agreement was not reached on a compromise between the two bills
before the 104th Congress adjourned.
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keep more of that income to meet their operating expenses. Previously, each dollar of
extra income that a PHA generated reduced its subsidy by a dollar, thereby creating a

disincentive to generating additional income from sources other than rent.

The Congress, HUD, and many of those in the public housing industry were in
general agreement on the financial and other benefits of admitting tenants with a
broader mix of incomes to public housing to better ensure public housing's long-term
viability. However, neither of the reform bills nor a compromise between the two has
been enacted into law. As a result, each of HUD's last two annual appropriations
included provisions temporarily repealing the federal preferences as well as other

statutory requirements that were seen as limiting the PHAs' management discretion.

The reforms that were contained in H.R. 2406 and S. 1260 would likely improve
the long-term viability of public housing. The PHAs have agreed, telling us that
reforms such as allowing them to admit tenants with incomes higher than those they
currently house will enable them to adjust to possible reductions in the operating
subsidies. However, the PHAs also said that they need an adjustment period in
which to admit new tenants before the subsidies are significantly cut; industry
associations representing PHAs have said that the PHAs need more certainty that
these reforms are permanent so that they know that they will not be operating under
the old rules in the next new federal fiscal year.

In public housing, just as in a myriad of other HUD programs, there remains a

need for HUD and the Congress to reach consensus on whom will be served and at

"'For example, each appropriation waived the "one-for-one" replacement requirement,
which mandated that the PHAs replace each unit of housing they elect to demolish
with another unit or a Section 8 certificate.

“Housing and Urban Developrent; Public and Assisted Housing Reform (GAO/T-
RCED-96-25, Oct. 13, 1995).
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what cost. While, over time, income mixing can help the PHAs meet more of their
operating expenses on their own, adopting such a strategy comes at the expense of
those very low-income people who have been given preference for admission to public
housing for years. This strategy may also exacerbate worst-case housing needs among

the poor, which, according to HUD, are at an all-time high.

Improving HUD's Oversight of Housing Authorities' Performance

With the funding for public housing increasingly tight, knowing how well the
PHAs are managing their properties with the resources HUD gives them takes on
added importance. However, we recently found that HUD's primary tool for
measuring PHAs' performance, the Public Housing Management Assessment Program
(PHMAP), needs to be more accurate and useful in order for HUD to ensure that it is
identifying all of the PHAs to which it should be targeting its limited oversight and

technical assistance resources.'

HUD uses PHMAP to annually collect data from each PHA on basic indicators
of management performance, such as vacancy rates and operating expenses. The
PHAs submit and certify to the accuracy of most of the data on these indicators. On
the basis of aggregate performance against these indicators, HUD calculates a score
from 0 to 100 for each authority and assigns one of the following three designations:
"troubled performer” for a score less than 60, "standard performer" for a score
between 60 and less than 90, and "high performer” for a score of 90 or above.
Troubled PHAs must enter into a binding agreement with HUD stipulating the
problems the authority needs to address and an approach and timetable to resoive
them. Standard- and high-performing authorities that fail any indicator must submit a

plan for improving their performance in that indicator. HUD requires its field offices

“Public Housing: HUD Should Improve the Usefulness and Accuracy of Its
Management Assessment Program (GAO/RCED-97-27, Jan. 29, 1997).
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to go to troubled PHAs to verify the data that the PHAs submit (and thus, the PHMAP
score) when those data would lead to a score high enough to remove the "troubled®

designation.

We found HUD needs to do a better job of ensuring that all of its field offices
comply with PHMAP's follow-up requirements and use PHMAP scores and other
information available to them to better target their limited technical assistance
resources. HUD's field offices have the bulk of the Department's responsibility for the
day-to-day implementation of PHMAP, including negotiating the binding agreements
required of troubled PHAs, approving improvement plans for standard and high
performers, and monitoring the PHAs' progress in meeting agreed-upon goals to which
they have committed thernselves. However, according to the results of a survey of all
of HUD's public housing field offices, we found HUD has not been systematically
complying with PHMAP's statutory and regulatory follow-up requirements for all

housing authorities. For example, in 1995,

. less than 20 percent of the troubled PHAs that should have been operating
under a binding agreement with HUD actually were;

. nearly a third of HUD's field offices had not ensured that standard- and high-
performing PHAs developed improvement plans for each indicator they failed;

and,

. the field offices confirmed the accuracy of the data behind fewer than 30
percent of the troubled PHAs' PHMAP scores that HUD requires them to
confirm.

Some field offices cited resource constraints—a lack of staff, travel funds, or expertise-
-as the main reason for not meeting follow-up requirements, while others opted ot to

enforce the requirements when they believed the PHAs were already addressing their
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problems. Differences in how the field offices interpret their role in helping the PHAs
improve performance also. played a part in the field offices’ oversight and technical
assistance activities. Some field offices told us they interpret their role narrowly,
generally limiting their assistance to advice, information on complying with HUD's
regulations, and suggestions for solving management problems. Others were more
willing to get involved in the PHAs' operations by performing tasks such as setting up

proper tenant rent records and waiting lists.

The bottom line is that HUD is not maintaining a consistent, minimally
acceptable level of oversight at all PHAs. Without this oversight, HUD cannot be
reasonably confident that the housing authoritiés are using federal funds appropriately,
managing and maintaining their developments properly, and reporting performance

information accurately.

FUTURE FEDERAL HOUSING AND COMMUNITY DEVELOPMENT POLICY: COMING
TOQ CONSENSUS ON HUD'S MISSION

Since it was created in 1965, HUD has grown to include some 240 programs and
activities (according to a December 1994 report by HUD's Inspector General) and
hundreds of billions of dollars in financial commitments. Through its multiple social
and financial roles, it directly or indirectly affects most Americans. Over the years, we
and others have criticized the inefficiencies in HUD's organization and the deficiencies
in its management. Leaders in the administration and in the Congress agree that HUD
must, at a minimum, be restructured to better meet the nation's housing and
community development needs. Some policymakers believe that HUD's problems are
so great that they can be cured only by dismantling the agency and transferring or
eliminating its functions. In its initial Reinvention Blueprint, HUD proposed major
changes, including consolidating programs, devolving responsibility for program design
and implémentation to states and localities, and HUD's assuming the role of overseer

and clearinghouse for national models. While some limited, yet significant,

19
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improvements to HUD's existing program structure have been made, a comprehensive
redesign of HUD's overall mission and program delivery structure has not occurred.
Likewise, various bills to fundamentally restructure HUD's programs to subsidize
multifamily rental housing also have been proposed, but thus far none has been

enacted.

HUD's programs will remain at high risk to fraud, waste, abuse, and
mismanagement until the agency completes more of its planned corrective actions and
until the debate over HUD's future—in which the Congress must participate—is settled.
In our view, the Congress now has an excellent opportunity to help HUD eliminate the
deficiencies that make it a high risk and to align the agency's management
responsibilities and capacity by authorizing a major restructuring strategy that focuses
HUD's mission and significantly consolidates, reduces, and/or reengineers its many
separate program activities. What is needed now is fof the administration and the
Congress to agree on the future direction of federal housing and community
development policy and the organizational and program delivery structures that are
best suited to carry out that policy-a process that will involve inherent trade-offs
between the needs of those seeking HUD's assistance and other demands on the total
federal budget. As the Congress provides input to HUD's and other agencies’ strategic
plans, as required by GPRA, it can insist that agencies show how their programs are

aligned with related efforts in other agencies."

Congress can also use the GPRA
planning process to seek opportunities to streamline government by comparing the

effectiveness of similar program efforts carried out by different agencies.

"In order to successfully implement the initial requirements of GPRA, HUD must
prepare, by the end of this fiscal year a strategic plan that includes a statement of its
mission.
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Mr. Chairman, this concludes our prepared remarks. We will be pleased to
respond to any questions that you or other Members of the Subcommittee might have.
We in GAO look forward to working with the Congress to help address HUD's
management deficiencies and their impact on housing and community development

programs.
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Mr. SHAYS. I thank you very much.

Before calling on Mr. Towns, I just have to comment that obvi-
ously both of your testimonies seem to work in complement with
each other, but for you to say HUD’s high-risk problems involve
weak internal controls, inadequate information and financial sys-
tems, ineffective organizational structure, and insufficient mix of
staff with the proper skills, it makes you wonder why anyone
would want to be Secretary of HUD.

That’s the background in which we have to solve the Section 8
problem, the background on which we have to make our local hous-
ing authorities more viable and more efficient. It just makes you
golnder if we are going to be able to do it no matter who is at the

elm.

Mr. Towns, you have the floor.

Mr. Towns. Thank you very much, Mr. Chairman. I would like
to yield to Mr. Barrett, who has to leave.

Mr. SHAYS. Fine. In fact, we can just call on Mr. Barrett.

Mr. BARRETT. Thank you, Mr. Chairman and Mr. Towns.

I look at the graph up there in terms of the Section 8 pressures
and how it is going to conflict and cause us some difficult decisions
here, so I certainly don’t envy the task that you face, and, frankly,
I envy even less the task that we as Congress face in resolving
those things.

But I would like to spend my time on my parochial issue, if I
may, please, and I apologize to the committee for doing that, but
I need some assistance from you on this.

If T could, the letter that I had sent over to the Department in
part reads, “While it might be true that these cases resulted in a
minimal financial loss to the Federal Government, the inspector
general’s decision fails to recognize that owner-occupancy misrepre-
sentations can result in real damage to neighborhoods.” And, unfor-
tunately, it sends a message that there is nothing wrong with swin-
dling the Government and abusing a system created to build
healthy neighborhoods as long as the Government doesn’t have to
pick up the tab.

And, again, to sort of put this in a framework for you, we had
a situation where it was clear that there was an individual that
was representing that he was going to live in these homes. The de-
cision both at the national level and the local level was, well, we
got our money.

And I am hearing, of course, from the people in the neighbor-
hoods who say, we are trying to rebuild this neighborhood and the
response we get from the Federal Government is, well, we don’t
care, we have gotten our money. And I would like your insight or
your thoughts on what we can do to address that problem.

Mr. SHAYS. Could I just ask that, first, is this a problem that
both of you are aware of? I mean, it seems to be a pretty serious
problem.

Ms. GAFFNEY. I am certainly aware of it.

Mr. DyckMAN. We haven’t done any work directly on that
problem——

Mr. SHAYS. OK.

Mr. DYCKMAN [continuing]. Although I have read articles on it.

Mr. BARRETT. I don’t mean to——
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Mr. SHAYS. No; you misunderstand the purpose for my question.
You seem to feel that this is a parochial issue, and I don’t view it
as that. I view it as a very serious issue and am happy that you
are raising it because there are a whole host of reasons why this
would be wrong.

We are trying to encourage home ownership, we are trying to en-
courage neighborhoods to have people own the homes so they care
for it, and so I was wondering if you could just give us a general
overview before you answered the specific question.

Ms. GAFFNEY. First of all, I have no reason to believe that it is
parochial to your part of the country. I would assume that it is all
over the property disposition program that this is happening.

I would just like to clarify, and I know, Mr. Barrett, you under-
stand this in our correspondence back and forth. What has hap-
pened is, we in fact did look into this. We did an investigation, and
we found that the situation was exactly as Mr. Barrett has related,
and that is, people were representing that they were going to—they
were going to be owner-occupants when, in fact, they had no inten-
tion of doing so, and they were causing dysfunctional situations.

We took our investigative results to a U.S. attorney, who de-
clined prosecution on the basis that the Federal Government had
not lost any money, and also, I think—to be fair and blunt about
this—on the basis that HUD doesn’t seem to care a lot about this
practice.

We then, when the U.S. attorney declined prosecution, went back
to HUD and asked them to take administrative action against the
person, and, to tell you the truth, I don’t know where that stands.
I think you had proposed perhaps criminal sanctions, some kind of
increased penalties, for people who engage in this practice.

What I don’t know how to do is, first of all, we need to get HUD
concerned about this, because if you try to prosecute and you don’t
have the program people saying they agree it’s a problem, it’s hard
to get prosecutors involved.

But second, unless we can get the prosecutors to accept the
cases, it doesn’t matter what the penalty is. And I am perfectly
willing to work with you to get there.

Mr. BARRETT. And clearly, I don’t want to put people in prison
for doing this. What I want to do is, I want the problem to stop,
because, again, what I hear from the residents of neighborhoods
who are trying to rebuild the neighborhood is, it can break the spir-
it of a neighborhood if you have people who are putting money—
and, frankly, if you have someone who is going to lie on a form,
like to the Government, chances, I think, are going to be greater
they are going to be a lousy landlord. If this is how they treat the
system, this is probably how they are going to treat tenants as
well.

I recognize where the U.S. attorney’s office has bigger fish to fry
and there is no financial loss to the Government, but then to have
HUD say, well, it’s a minimal loss, yes, it’s a minimal loss in dollar
terms, but it makes me question what the aims and the goals of
HUD are. Is it just to run a balance sheet, or is it to try to encour-
age homeownership, as the chairman said?

Ms. GAFFNEY. Well, of course, it’s the latter.
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Mr. BARRETT. But I would like to see the Department far more
engaged on this issue than it has been. And it’s with mixed feelings
that I hear it’s not a parochial problem. I am sorry that it exists
in places other than my community, but maybe that’s what we
need to have in order to get the Department to pay some more at-
tention to the problem.

Ms. GAFFNEY. Mr. Barrett, I will help, but I am not the Depart-
ment. You know, we are going to have to try to do this and get
their attention together.

Mr. BARRETT. I am looking for allies anywhere.

Ms. GAFFNEY. You've got it.

Mr. BARRETT. I am happy to hear you are going to help.

Ms. GAFFNEY. OK.

Mr. BARRETT. Again, I will yield back the balance of my time.
Thank you, Mr. Chairman.

Mr. SHAYS. Mr. Pappas.

Mr. PAPPAS. Thank you, ladies and gentlemen, thank you.

I have a couple of questions, really, that have been conveyed to
me from some of the county governments in the five-county area
that I represent in central New Jersey, and each of them has expe-
rience in dealing with HUD and HUD programs, specifically the
Home Program and the Community Development Block Grant Pro-
gram. I am hoping that you could shed some light on responding
to some of their concerns.

There are many nonprofit agencies that, besides fund-raising
from the private sector, really depend upon some of the funds
through both programs for capital improvements, and I know that
there are some percentages that I believe—and correct me if I am
wrong—that there are Federal restrictions as to the percentage of
the overall amount that is given that can be allocated for facilities
011; broad categories. You can correct me if I am wrong in regard to
that.

But I think more importantly is the difficulty that some of these
nonprofit agencies have. Many of them are operating with mostly
volunteers, maybe some who are part-time staff people, who are
providing some very critical service to—fulfilling service needs for
populations in my counties and throughout the country.

A couple of weeks ago, when Secretary Cuomo was here, I did
compliment him that I thought that those two programs worked
well, but at the same time I do know, and it has been reiterated
to me, that some of the paperwork or some of the reporting that
some of these organizations have to follow can become burdensome.

How can we address that while realizing that there has to be
some accountability for these public funds that are being used, bal-
ance the need to have accountability but also realize that there’s
a target or target populations that we are trying to assist? And
many of these community-based nonprofit agencies play an impor-
tant role in that social safety net.

How can we better do that?

Ms. GAFFNEY. I am surprised, you know. The two programs that
get the highest marks in HUD for being flexible and not burdened
with paperwork are Home and CDBG. So I am going to—I am
going to have to look into, or maybe you could, after the hearing,
tell me specifically what paperwork is bothering people. But it
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seems to me that the paperwork in HUD traditionally has sur-
rounded compliance with endless rules and regulations.

I think we need to have two kinds, paperwork and monitoring.
One, there has to be some financial accountability; that’s clear. And
we need audits; I think we can all agree on that.

I think apart from that, we just need to focus on what is the pur-
pose, what is the outcome, what are they supposed to be accom-
plishing. And I think pretty much if we can verify that they are
accomplishing what they are supposed to be accomplishing, we
could ignore some of the processes that got them there.

I think to date we tended to concentrate on the processes and
often ignore whether they actually got to where they were supposed
to.

I don’t know if that’s helpful.

Mr. Pappas. I know, and, again, I am a cheerleader as far as
both programs are concerned. I think they are both very effective,
but I know over the years, as I have dealt with them in my own
county government, that there are those organizations that, for
maybe a variety of reasons, are not able—they get awarded the
grants but they are not able to actually utilize the funds, and then
it gets reverted back, and then it is distributed elsewhere.

And if the need wasn’t there, then they wouldn’t have applied;
and if the entities that were approving or did approve the grant for
that particular purpose, they evidently felt it was an important
purpose to be filled as well. So then there probably have been a
dozen instances that I can think of over the years of programs that
have not been completed or projects have not been completed.

I don’t know what the answer is. I am not just saying the blame
is all on HUD, but I know that there have been situations out in
New Jersey that we haven’t been able to go from point A to point
B, and I am just wondering whether you, through your offices,
might try to learn if there is some consistent problem that seems
to be causing that more than one place.

Ms. GAFFNEY. I don’t think we have ever looked at it that way,
but if you could give me some of those instances, we will certainly
followup and see if we can find some kind of systemic problem.

Mr. Pappas. Thank you.

Mr. SHAYS. Mr. Towns.

Mr. Towns. Thank you very much, Mr. Chairman.

Let me begin by saying, if Congress provides additional budget
authority to renew the Section 8 contract, what regulatory or statu-
tory changes would each of you recommend to improve Section 8?
Or would you recommend getting rid of it?

Ms. GAFFNEY. You talked before about caring about the people
who need help. With this program of these insured—the multi-
family projects that are both insured and assisted through Section
8, we have a situation that isn’t, it seems to me, designed to benefit
the poor people who need housing. This is a situation where HUD
takes all the risk through insurance. The owners put in little eq-
uity. The rents are highly above market. There’s no incentive for
the owners to maintain these properties. So at least 66 percent—
two-thirds of them are above market rents. At least 25 percent of
them are in extremely distressed situations.
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It seems to me that if we are going to go forward with this pro-
gram of project-based assistance, Mr. Towns, everybody seems to
think of the multifamily housing program as a private sector hous-
ing program, but we have insulated the owners from every private
sector motivation that exists. If we are going to go forward with
this type of housing that is tied to particular owners and particular
projects, I think we’d better introduce some market incentives, be-
cause otherwise we are going to be right back in the same position
in another 5, 10, 20 years. That’s what I think.

Mr. TowNs. Thank you, Ms. Gaffney.

Mr. DYCKMAN. I just want to say something general, and then I
will turn it over to Mr. Hale.

In the past, we have looked at the cost of Section 8 versus, say,
public housing, to see whether or not it’s advantageous to go to a
vouchering-out system. And there are all kinds of implications of
doing that. Cost, of course, is one of them, but you really have to
look at each project separately. Some public housing turns out it
is cheaper than Section 8. In different parts of the country, depend-
ing on housing availabilities and prices of rents, in some cases, Sec-
tion 8 is less expensive than public housing, so you really have to
look at it on a case-by-case, city-by-city basis.

Mr. HALE. Mr. Towns, just to add to that and to pick up on what
Ms. Gaffney said, in terms of this whole mark-to-market portfolio
re-engineering initiative where we are proposing to reduce the Sec-
tion 8 subsidies on multifamily properties by writing down mort-
gages on those properties and then also perhaps providing some
sort of tax relief to owners, I think when we are doing that we need
to make sure that we are looking at not only the interest of the
owners but the interests of the residents and the Federal Govern-
ment as part of that.

Two things in particular I think that ought to be looked at very
closely are: One, when we are going to do that, we should not be
offering those kinds of advantages to owners and property man-
agers who have not done an adequate job of supporting the housing
that they own and maintain; and, second, I think we ought to look
at what kind of commitment we are going to get out of owners
when we do that in terms of maintaining the long-term afford-
ability of that housing for the residents. If we are offering some-
thing to the owners, we also should get something that makes
(sien?e in terms of the Government and the residents out of that

eal.

Mr. Towns. OK. Thank you very much.

So it is really a problem that you would have to address sort of
almost on a regional basis?

Mr. DYCKMAN. Well, the——

Mr. Towns. I am really trying to understand how we save some
money and at the same time provide quality kind of housing.

Mr. DYcKMAN. It depends on what Section 8 issue we are talking
about. If it is a project-based mark-to-market issue, then the issues
are a little bit more focused. But if it is concerning taking people
from public housing and vouchering them out into Section 8 ten-
ant-based, that might be a different set of issues, and that’s what
I was addressing in my comment.

Mr. Towns. Right.
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Ms. GAFFNEY. Can I try to tell you how I see this?

Mr. TOWNS. Sure.

Ms. GAFFNEY. The proposal, in very general terms, for portfolio
re-engineering and the way they want to save Section 8 money is,
they want to—the HUD wants to mark these mortgages down to
the point where the projects can operate at market rents. That
means that the Federal Government is going to have to pay a very
substantial amount of money. And then, as I understand it, the
owners are going to be able to come back and get HUD insurance
for their projects, and they will continue to get Section 8 for their
projects, and we will start all over again.

Now, how did we get where we are today? We got to where we
are because the rents kept increasing. HUD kept raising the rents
above market every year. It would seem to me, we still haven’t
heard how HUD intends to stop doing that.

The more important thing is, we are looking at a situation where
the owners had no particular motivation to maintain these prop-
erties. They had no equity. They are still not going to have any eq-
uity. So we have got to change the design if we are going to save
money and if we are going to have affordable housing that is de-
cent; we can’t just do it again.

Mr. TowNs. Right.

One more question, Mr. Chairman?

Mr. SHAYS. Yes.

Mr. Towns. I notice the light is on.

Ms. Gaffney, on your written testimony you indicated that HUD
does not have efficient and effective financial management systems.
Is that because HUD lacks the expertise to design these systems
or because HUD lacks the money to purchase them? That’s not
clear to me.

Ms. GAFFNEY. I think the answer, the basic answer, is that HUD
has lacked the will to have such systems because it has not at-
tached priority to having such systems. And that goes back to, the
people who have been concerned about having integrated financial
systems are kind of the management people in HUD. You know,
that’s the accountants and the IG and the administrative people.
But the program people have had more important things to do. And
so there has been a disconnect in getting those people together and
making it a Departmental priority. I think that’s what Mr. Cuomo
plans to change.

Mr. DYCKMAN. If I could just add, I agree completely with the an-
swer Ms. Gaffney gave. As a matter of fact, in 1984 we issued a
management review of HUD in which we identified a lack of com-
mitment even then leading up to, I guess, the current day in terms
of the problems with and the causes for inadequate financial man-
agement systems.

But also I think part of it is also trying to identify your needs
and matching your needs with the systems that the people—that
the managers need to manage their programs. I think there hasn’t
been a commitment actually to do that until possibly recently.

Ms. GAFFNEY. We have spent huge amounts of money on sys-
tems, huge.

Mr. DYCKMAN. It hasn’t been the lack of resources, I don’t be-
lieve.
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Mr. TowNs. The resources are not the problem?

Ms. GAFFNEY. No.

Mr. DYCKMAN. I mean, surely you could always use more re-
sources, but I don’t think that’s the crux of the problem.

Mr. Towns. The reason I am really sort of staying with this is
that the Secretary indicated that he was going to, I think, elimi-
nate, I think, 7,500 employees—or, no, the level would be 7,500 by
the year 2000.

Ms. GAFFNEY. Correct.

Mr. TowNs. And then I am listening to all of these problems.

Ms. GAFFNEY. Right.

Mr. TowNs. And then I am thinking about the fact that half of
the people that are there now will be gone, and for some reason
I am beginning to think there would be more problems if you elimi-
nated half of the people that are there.

Or do you feel that you just have a lot of people around who don’t
know what they are doing, so it doesn’t matter?

Ms. GAFFNEY. Not at all. Not at all. That’s what I was trying to
say to you before. What has happened is, the staff cuts have been
made in a totally arbitrary fashion, unrelated to any idea of what
that would mean programmatically.

I would say to you, though, that in the systems area, clearly
there’s going to be a whole big movement to contracting out. I
would think, and that’s going to raise a whole other set of difficul-
ties because you almost need more highly skilled people to contract
out than you need to do it in house, and I don’t know if that has
been addressed.

But of all the areas that are amenable to contracting out, sys-
tems development and implementation is one of the better ones, be-
cause that is an area where HUD has difficulty keeping top-flight
expertise on staff.

Mr. TowNs. I am going to close. I wasn’t much of a baseball play-
er. When I came to the plate, I used to strike out all the time. I
want to know what you mean by, “Congress and HUD both need
to step up to the plate”? What do you really mean by that?

Ms. GAFFNEY. What I mean is, I don’t think to date that the Con-
gress has accepted responsibility that it has to solve its—it has to
do its part to solve these problems. It has been—there have been
arguments between the House and the Senate. There has been a
lot of negotiating.

But no one has said, this is out of control; we are going to enact
legislation to solve this; nor has HUD, for its part, said, until Sec-
retary Cuomo said it, this is out of control; we are going to do our
part to solve it. It simply hasn’t happened.

Mr. TowNs. Thank you, Mr. Chairman, for your generosity.
Thank you.

Mr. SHAYS. Thank you.

Mr. Snowbarger.

Mr. SNOWBARGER. Thank you, Mr. Chairman. It’s nice being a
freshman when Congress is being attacked for your past activities.

Mr. SHAYS. You only get to enjoy that experience once.

Mr. SNOWBARGER. I understand that. I understand that.

And so that I can figure out to you how to get us out of this mess
and not be caught with the same accusations, I want to followup.
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It seems to me—and the question, I think, is two parts for both Ms.
Gaffney and Mr. Dyckman.

You have mentioned two areas where Congress needs to step up
to the plate, not just to this general, overall, it is out of control
thing, but one thing I think that Ms. Gaffney mentioned was, in
the area of mission, that Congress needs to be a part of that an-
swer, and the other part of it is questioning the will of HUD to
carry out the mission once it has been given one.

I would like to hear your comments about what you think Con-
gress’ role needs to be at this point in time in addressing both the
mission and HUD’s will. We have talked about more incentives for
the landlords. What are the incentives for HUD that we ought to
be lg?oking at to carry out the will—that we might address its mis-
sion?

Ms. GAFFNEY. The type of legislation that I am talking about is,
there have been bills introduced in the Congress now for the past
2 years to—I don’t have this number, but we are now in the busi-
ness in public housing of providing grants, discretionary grants.
And I have no idea; there must be 50 different types of programs
under public housing under which we are giving grants. They are
little things. It’s like the Tenant Opportunity Program, and they
are—people call them boutique programs.

And typically, what we do is, we provide all these different types
of programs and funds, and then we regulate how the housing au-
thorities administer those funds by the 50 different categories.
There have been bills over the last 2 years that would essentially
consolidate those streams of funding, give more flexibility to the
housing authority in terms of how they spend the funds and then
exact more accountability at the end for the results they achieve.

Now, I find it very difficult to understand why legislation like
that. Why—we desperately need that? We can’t, with the dwindling
staff, administer all of those.

The other big area where we must have congressional action,
which is clear from that chart, is in this whole Section 8 area. Leg-
islation has been introduced in that area also, I think, for 2 years,
and the Congress has not acted.

I would tell you, this Section 8 business has lots of—what shall
I call it—interest. I mean, there are a lot of interested parties.

Mr. SNOWBARGER. Yes, I have heard from them.

Mr. DYCKMAN. You know, I took a look—in preparing for this
hearing, I read over HUD’s fiscal year 1998 budget justification. I
have to tell you, if you read that budget justification, it looks like
it is an expanding agency. It doesn’t look like it’s an agency that’s
trying to focus in on its core missions.

Now, I recognize that it’s a policy decision to be made by Con-
gress with assistance from the administration in terms of what is
HUD’s mission: How many programs do you need to provide home-
ownership opportunities? How many programs are necessary to
provide tenant opportunities programs?

Those are all good programs, but the issue is, when you have an
agency that has internal control programs, when they are
downsizing, when they have management systems that can’t help
managers make key decisions, when they cannot get a—not only a
clean opinion but any opinion on their financial statements—Ms.
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Gaffney can attest to that because she audited them—I think you
have an agency that really has to examine its mission, and I think
the Congress has a role in doing that.

Now, GPRA, the Government Performance and Results Act, one
of its objectives was to help Congress in a consultation process with
the agencies when the agencies start to define their missions to
come up with strategic plans in how to measure outcomes. I think
that would be a very good opportunity in addition to the normal
type of oversight hearings that should be held and are being held.
I think there’s ample opportunity.

Now, of course, on a case-by-case basis, you have different pro-
grams that need oversight, but I think in a general nature there
is an opportunity for Congress to be part of the solution.

Mr. SNOWBARGER. First of all, I don’t know that either one of you
addressed the incentives that Congress might be able to use to sort
of reinforce the agency’s will to carry out the mission. And you are
welcome to do that in the next question. Since you avoided it the
first time around, you may want to avoid it the second time
around, too. One mention was of 50 different programs, and earlier,
I think, both of you indicated there were 240 separate programs.

Mr. DYCKMAN. Or activities.

Mr. SNOWBARGER. Is Congress the source of each one of those?

Ms. GAFFNEY. No. Most of them, but not all of them.

Mr. SNOWBARGER. And so what you are suggesting is that Con-
gress should be taking a look, as we have in other areas, at com-
bining those to see if we can’t make them more efficient through
adding flexibility or granting flexibility?

Ms. GAFFNEY. Yes, yes. And I think there are instances where
the Congress—and this is a bitter pill to swallow—should also be
considering whether we should terminate some of these programs.
And let me give you a couple of examples of the kind of business
HUD is in that you might not know about.

HUD insures mortgages for hospitals and for nursing homes, and
hospital mortgages in these days of major changes in health care
have become increasingly risky. But, listen, someone has to insure
hospital mortgages.

I am not opposed to insuring hospital mortgages. I think it is le-
gitimate to ask, is that HUD’s role? Maybe HHS should be doing
that, or maybe the private sector should be doing that. So, apart
from just consolidating, there are questions about terminating, one
would think, too.

Mr. SNOWBARGER. Mr. Chairman, if I can ask one more question?

Mr. SHAYS. Sure.

Mr. SNOWBARGER. It goes back more specifically to the Section 8
question, or the issue. Last week, when Secretary Cuomo was in,
he mentioned—and I believe maybe, Ms. Gaffney, in your testi-
mony you mentioned that there are places where we are paying
200 percent of fair market value on rents, which I found just amaz-
ing. I couldn’t figure out how in the world we ever got into that,
but apparently it was fairly—the Secretary indicated it is fairly
common that we be paying much higher than market rents.

He indicated that the reason for those were basically the con-
tracts that HUD entered into in the first place, at least provisions
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in those contracts that provided for some kind of escalator, an auto-
matic escalator.

Why didn’t we catch all of these things sooner? How did we end
up at a point where we are paying 200 percent on rents?

And frankly, if we are getting ready to renew some of those con-
tracts, are we going to be able to back out of the situation where
we are paying 200 percent, or are we going to be stuck? because
someone will say, if you pay me 200 percent, you can have the
property back; we don’t necessarily want the property.

Ms. GAFFNEY. You are absolutely right. You know, this situation
is no surprise. People have known about the increasing rents,
above market rate, for years. They knew it when they were doing
it.

Mr. SNOWBARGER. They understood when we entered into the
corlltr%cts that they were likely to escalate beyond fair market
value?

Ms. GAFFNEY. It is not clear to me that HUD was locked into
doing precisely what it did by the original contracts. The reason I
question that—I am going to have to find out—is because we, the
Office of Inspector General, and HUD for some years now have
been trying to get the Office of Housing to change the way it does
annual rent adjustments, because the annual rent adjustments are
like an escalator. And they have been unwilling to work with us
to come up with a new approach.

What bothers me is that HUD is now doing a mark-to-mark dem-
onstration, and we said to them, now is the time to define a new
way of setting the annual rents. They still do not have the method-
ology. So that is what scares me about the future. We still do not
have a different way of doing business, and I am afraid we are
going to get into this same situation again.

Mr. SNOWBARGER. Mr. Chairman, could we allow Mr. Dyckman
some time to respond to that as well?

Mr. SHAYS. Sure. Definitely.

Mr. DYCKMAN. Yes. Again, it is my understanding that these
rents were legally arranged and came about simply through incen-
tives in the contracts. Mr. Hale is going to explain it a little.

Mr. HALE. Mr. Snowbarger, most of the problem with this comes
under a program that was called New Construction and Substan-
tial Rehabilitation. As you probably know, it started in the 1970’s
and lasted up until 1983, and when that program was underway,
people knew going in that the rents on these properties were, to
a large extent, higher than market rents, and that was done for a
couple of reasons. One, it was to try stimulate the housing indus-
try; and, two, it was done so that you could build high-quality
housing in neighborhoods that were not so good. As one of my col-
leagues has termed it, you would build an $800-a-month apartment
in a $500-a-month neighborhood.

The second thing that has compounded this is that the annual
adjustment factors that are used to mark up the rents over time,
as Ms. Gaffney pointed out, also were very generous, and they
made the problem even worse, so that now we do end up with the
problem that over 70 percent of the properties have rents that are
more than 120 percent of the market rents that those properties
could actually support.
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In terms of legal obligations to renew those, it is not so much a
legal obligation as the concern is that if you renew them at sub-
stantially lower rents, that a great many of those properties would
default.

Now, as you also know, in the fiscal year 1997 HUD appropria-
tions bill, those rents were capped at 120 percent of fair market
rents, and properties were given the choice of either one of two
things. If you were an owner, you could try to get down and make
that property work at 120 percent of the FMRs; or, second, you
could enter into this voluntary portfolio re-engineering demonstra-
tion program, where if you entered into that, then they would re-
duce your rents down to market rents, but also then make an ad-
justment in your mortgage to try to allow the property to survive
at those lower rents.

Ms. GAFFNEY. But, Rick, could I just say something?

Mr. HALE. Sure.

Ms. GAFFNEY. That is at a point in time, that is when you do the
market to market, that is the portfolio re-engineering. What you
need to be concerned about is what happens in the 20 years that
follow in terms of how rent increases are going to be set, and that
has not been refined.

Mr. HALE. No, and Susan is absolutely right. I mean, if we are
going to do that, we should not leave everything else the same so
that we still have owners that are not caring about their prop-
erties, we have HUD with no ability to enforce these properties, to
maintain them as decent, safe, and affordable housing and to make
sure that the rents remain affordable, that they do not constantly
continue to creep upward over the next 20 years, or, as she said,
we will be back in the same boat that we are in now, only we will
have gone through a massive effort to get there.

Mr. SNOWBARGER. Well, frankly, the thing that concerns me
more about what you have said than anything else, Ms. Gaffney,
is that you have not been getting cooperation in terms of trying to
deal with that problem, and it goes back to the whole question of
the role of those within HUD to either cooperate with you or co-
operate with us when and if we are able to change the programs.

Thank you, Mr. Chairman.

Mr. SHAYS. Thank you. They were very helpful questions and
helpful answers.

I have a number of questions that I do not think will be long an-
swers; then I want to get into some detail on a few issues.

My sense is, from hearing the Secretary and listening to both of
you, that taking management structure aside and systems aside,
our two main focuses need to be—maybe three—Section 8, the Pub-
lic Housing Authorities, the troubled public housing authorities;
and, third, I might add, but it is related to management, obviously,
too many programs with too few resources. Would you add any-
thing to that list? I realize that there are a lot of other issues that
you could look at.

Ms. GAFFNEY. There are, but I think you are correct that those
are the major——

Mr. SHAYS. Mr. Dyckman.
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Mr. DYCKMAN. There are other problems at HUD. We have
issued many reports and recommendations concerning many of the
other programs, but those are the key problems, in my estimation.

Mr. SHAYS. Well, since there are many others, I am going to ask
each of you to add one to the list that I have given you. The Section
8, the Public Housing Authority, and too many programs with too
few resources. What would you add?

Mr. DYCKMAN. I would probably add that restructuring of
FHA——

Mr. SHAYS. OK.

Mr. DYCKMAN [continuing]. Whether or not the Government has
to ensure 100 percent of the mortgages for single-family homes,
and also FHA’s multi-family insurance program, whether it is nec-
essary.

We are doing a review, I might add. I have a parochial interest
in saying that.

Mr. SHAYS. The bottom line is FHA.

Mr. DYCKMAN. The bottom line is, yes, whether FHA needs to be
streamlined or should the status quo remain or made into a dif-
ferent government organization?

Mr. SHAYS. Separated from HUD.

Ms. GAFFNEY. Indian housing programs.

Mr. SHAYS. Secretary Cuomo talked about farming out the re-
sponsibility for dealing with the Section 8. While I did not share
it with him at the time, I was thinking, my gosh, the danger is that
we will be back in the whole Section 8 problem of friends who will
get these wonderful contracts to do that negotiation. Would that be
a concern?

Ms. GAFFNEY. What was the——

Mr. SHAYS. I want to make sure that I am describing it correctly,
but basically one of his suggestions as a possibility is they bring
in outside consultants to deal with this problem in various areas
around the country, and we know what outside consultants some-
times mean at HUD. Do you have that similar concern?

Ms. GAFFNEY. Oh, contracting out is a major concern to me, be-
cause it is clear to me that generally people think contracting out
is an easy way out. We are just going to get other folks to do our
work for us, you know.

Mr. SHAYS. Right.

Ms. GAFFNEY. But, clearly, the oversight and the amount of work
involved in defining the work to be done and overseeing it is in-
credibly important, or you are just going to be taken for a ride.

Mr. SHAYS. Just try to imagine. I did not mean facetiously if I
were Secretary, I cannot imagine why someone would be Secretary,
because I know that Mr. Cuomo, Secretary Cuomo enjoys the chal-
lenge, but it is almost massive because of what Joe Hale has talked
about, the high-risk problems in terms of what I consider the struc-
ture and management of HUD. Mr. Dyckman, when you said 240
programs, I forgot, Ms. Gaffney, if you agreed to the 240.

There is a very strong argument that HUD has to look at inter-
disciplinary problems—crime, security, recreation for kids. They all
interact, because kids who are not going to have activities may end
up just playing on the elevators and wrecking them in the process.
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So I understand why there needs to be an interdisciplinary ap-
proach, but that notwithstanding, I tend to sense that maybe one
of our recommendations is going to have to be that based on your
comments you all have made with your years of experience, that
HUD may have to just totally refocus on the core programs, deal
with the public housing, deal with the Section 8, and ship out a lot
of these other programs, and maybe block grant it, which becomes
somewhat controversial to some on your side of the aisle more than
mine.

Now, is your sense that in focusing on the core programs, that
they are going to have to drop some programs, consolidate?

Ms. GAFFNEY. Yes. Absolutely, yes.

Mr. SHAYS. Would you agree with that?

Mr. DYCKMAN. Yes. Well, yes, it is not so much that they have
so many programs, but they seem to have so many programs doing
the same thing or very similar things, so I am not suggesting that
HUD get out of the business of public housing or vouchers, but why
do you need vouchers and certificates? Why do you need so many
different mechanisms to deliver the same thing?

So, in a sense, it is consolidation, but it may not necessarily take
them out of the basic services that they are providing right now
but just to focus better.

Mr. SHAYS. But what I get is a sense that Congress has provided
a few new programs over the past few years, but we have not real-
ly provided a critical mass of funds, so we have a lot of programs
but not really truly well funded.

Mr. DYcKMAN. Well, if a small program requires resources by the
agency to oversee it if they are going to do a good job, sometimes
it does not cost any more money to oversee a large program versus
a small program. I think that is part of their management prob-
lems.

Now, in terms of whether they have enough budgetary authority
to solve the problems of the cities, of course, they do not, but are
we wealthy enough to put all our resources in solving one set of
social problems? That is another issue that Congress has to face,
obviously.

Mr. SHAYS. We are going to get to the next panel, but the pur-
pose of today’s hearing is to just kind of give us an overview; and
clearly with HUD, we could focus on a lot of other issues, but we
are just trying to—we want you to do exactly what you are doing,
and that is put the emphasis on the biggest problems.

But I do not understand about the Section 8, and I do not know
if this is the budgetary language that is screwing me up, but obvi-
ously if you are paying a certain subsidy right now to the Section
8, I do not understand why it costs us more money, my mind says,
to renew. Why more money to renew? Why can’t it cost less?

Ms. GAFFNEY. I am going to try, because this is the budget-au-
thority-versus-outlay discussion. I think that is what it is.

Mr. SHAYS. All right.

Ms. GAFFNEY. The crisis is in budget authority, and budget au-
thority is essentially expended at the time of obligation.

Mr. SHAYS. So the authority is ending, and, therefore, from a
baseline it is down to zero. In terms of actual outlays




66

Ms. GAFFNEY. Actual outlays are not changing at the same
rate—there is not a crisis in outlays. They are much too high, and
they are increasing steadily. It is the budget authority, because the
budget authority for some of these contracts was provided 20 years
ago——

Mr. SHAYS. I understand.

Ms. GAFFNEY [continuing]. Thirty years ago in time. Right? So,
now, it is all having

Mr. SHAYS. Let me ask one other question in regard to this.
While I am not looking to increase the amount of public housing,
but in one sense, if you have a landlord who owns property, par-
ticularly in a community, we are paying him twice the true market
rate to carry the property. Why does not HUD just say, “Goodbye;
you can foreclose; we will just take it over as public housing,” and
then over time recondition it as their property and hopefully get
better benefit? I do not understand why we would reduce the mort-
gage requirements of the owners of these buildings, give them the
benefit, and then just——

Mr. DYCKMAN. It is a tradeoff, because you have—if you do not
do something, you may have a foreclosed property, and the Govern-
ment is afraid that they will take a bigger hit.

Mr. SHAYS. OK. I guess it is the bigger hit issue. Yes?

Ms. GAFFNEY. I think there are two answers. One, HUD has tra-
ditionally been reluctant to pay insurance claims, and that
means——

Mr. SHAYS. It is an up-front sum, is the problem.

Ms. GAFFNEY [continuing]. That the driving concern has been the
financial situation of the insurance fund. But there is another con-
sideration, and that is HUD has not been eager over the years to
take enforcement actions of any type against these owners. That is
a clear record.

Mr. SHAYS. Let me just make sure that you all feel comfortable
or are assured that we are going to focus a good deal of our time
on the Section 8 issue, very up front, and hopefully make some rec-
ommendations. In our report we will talk about some of our con-
cerns as well of what we do not want to see HUD do. We are going
to need both of your help in that regard.

Mr. Towns, are you all set?

Mr. TownNs. No further questions. I would like to thank the panel
for your help.

Ms. GAFFNEY. Thank you, Mr. Towns.

Mr. SHAYS. Well, we enjoy working with——

Ms. GAFFNEY. Nice to see you.

Mr. SHAYS. I would just add as well that both of your organiza-
tions, the people in them have been tremendous to work with, and
we have appreciated the cooperation we always get from you and
feel that we truly are partners in this effort, and it is nice to have
such good partners.

Ms. GAFFNEY. Thank you.

Mr. SHAYS. At this time, we will call on Charles Masten, the In-
spector General of the Department of Labor, as well as Carlotta
Joyner, who is the Director of Educational Planning Issues, Gen-
eral Accounting Office. You both are accompanied by one other in-
dividual each, John Getek
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Mr. GETEK. Getek.

Mr. SHAYS [continuing]. And Dr. Harriet C. Ganson. So we will
ls:lweillr all of you in, if you would remain standing. Raise your right

and.

[Witnesses sworn. ]

Mr. SHAYS. Thank you. For the record, we will note that all four
have responded in the affirmative. This now is the focus on the De-
partment of Labor, and we really appreciate all of you being here.
I am sorry we have kept you waiting a bit, and I think we will do
it as I called. We will start with the Inspector General, and then
we will go to the General Accounting Office.

I am going to leave here for about 5 to 10 minutes, and then I
will be back; but what I think I will do is hear your statements and
then go. So, Mr. Masten.

STATEMENTS OF CHARLES C. MASTEN, INSPECTOR GENERAL,
DEPARTMENT OF LABOR, ACCOMPANIED BY JOHN GETEK,
ASSISTANT INSPECTOR GENERAL FOR AUDIT; AND
CARLOTTA C. JOYNER, DIRECTOR, EDUCATION AND EM-
PLOYMENT ISSUES, GENERAL ACCOUNTING OFFICE, AC-
COMPANIED BY HARRIET C. GANSON, ASSISTANT DIRECTOR,
EDUCATION AND EMPLOYMENT ISSUES, GENERAL AC-
COUNTING OFFICE

Mr. MASTEN. Thank you, Mr. Chairman and members of the sub-
committee. Thank you for inviting the Office of the Inspector Gen-
eral to discuss management and programmatic issues facing the
Department of Labor. I now possess a different role in my capacity
as IG, so my views will be my views and not necessarily the official
views of the Department or the official views of the IG.

Mr. SHAYS. OK. That is what I thought. I just wanted to make
sure they are not your personnel views.

Mr. MASTEN. The views of the IG. I will summarize the four
issues that I have detailed in my statement and ask that my entire
statement be submitted for the record.

Mr. Chairman, one of the most important issues facing the De-
partment is improving the effectiveness and efficiency of job train-
ing programs. While programmatic and legislative improvements
have been implemented over the years, our audits of these pro-
grams continue to identify recurring problems, especially with re-
spect to program performance and grant management.

Our most significant findings continue to be those programs gen-
erally result in short-term, low-wage jobs. It is my opinion that job
training service will not be maximized, nor costs minimized, with-
out adequate performance accountability and oversight of grants by
the Department.

The second issue that continues to require major departmental
and congressional attention is that of ensuring the safety of pen-
sion assets, which now total close to $3%% trillion. Specifically, the
Department must be effective in ensuring that pension funds are
deposited fully to the worker’s account in a prompt manner and
that these funds are safe while being held in trust by the plan ad-
ministrators, service providers, or trustees.

Our main recommendations are, No. 1, repeal the ERISA’s lim-
ited-scope audit provision, which results in inadequate auditing of
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almost half of the $2 trillion in pension assets that are subject to
the ERISA audit requirements; and, two, that the public account-
ants and plan administrators be required to report serious ERISA
violations directly to the Department in order to ensure that these
violations are reported promptly.

It is my understanding that the administration is once again
working on introducing a proposal that will address both of these
recommendations.

From an investigative perspective, the OIG continues to focus on
identifying abuses by service providers, administrators, and others,
with respect to union pension funds and investment activities. In
fact, my office is currently conducting investigations of more than
$200 million in pension assets that are suspected of being abused
or defrauded.

The third issue facing the Department would be implementing
two major statutory mandates, the Government Performance and
Results Act (GPRA), and the Health Insurance Portability and Ac-
countability Act (HIPAA). The main challenge for the Department
with respect to GPRA will be ensuring that program agencies de-
velop outcomes-based performance measures needed to assess pro-
gram impact and that its financial systems are adequate to gen-
erate the needed financial and cost information of DOL programs.

With respect to HIPAA, DOL was given significant additional
regulatory disclosure and enforcement responsibility related to its
administration of ERISA, as well as enhanced authority in the
Government’s effort to combat health care fraud.

The challenge the Department will be the rapid implementation
of its provisions while educating the public on the many require-
ments and protections, and then enforcing compliance with its re-
quirements. And as the primary criminal investigative entity in
DOL with respect to HIPAA fraud, my office will be faced with
meeting our statutory responsibilities while providing adequate
coverage to other priority areas as our resources continue to erode.

Finally, as far as the Unemployment Insurance System, we have
three major concerns. The level of fraud activity related to this pro-
gram, particularly as a result of fictitious employee schemes; two,
the Department’s ability to ensure that SESAs convert their com-
puter systems to be ready for the year 2000—not to do this could
create inaccuracies in calculating the length and amount of bene-
fits, worker eligibility, and employee tax rates—and three, DOL’s
recent policies that essentially permit the States to provide elec-
tronic access, for a fee, to State UI wage record information for the
purpose of consumer credit verification.

That concludes the summary of the four areas in my written
statement, and we are prepared to answer any questions any of
you may have.

[The prepared statement of Mr. Masten follows:]
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FULL STATEMENT OF
CHARLES C. MASTEN
INSPECTOR GENERAL
. U.S. DEPARTMENT OF LABOR
BEFORE THE SUBCOMMITTEE ON HUMAN RESOURCES
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
U.S. HOUSE OF REPRESENTATIVES
March 6, 1997

Good Afternoon, Mr. Chairman and Members of the Subcommittee. Thank you for
inviting the Office of Inspector General (OIG) to discuss management and programmatic issues
facing the Department of Labor (DOL). | am here today in my capacity as the Inspector
General and my views may not necessarily reflect the official positions of the Department. | will
focus on those areas | believe are currently of major importance to the Department: the
effectiveness of DOL's employment and training system, safeguarding pension assets,
implementing significant new statutory mandates, and ensuring the integrity of the
unemployment insurance system.

ENSURING THE EMPLOYMENT AND TRAINING SYSTEM IS
EFFECTIVE AND EFFICIENT

M. Chairman, one of the most important issues facing the Department is improving the
effectiveness and efficiency of job training programs. This issue has taken on even greater
importance with the implementation of the welfare reform legislation that was enacted in the last
Congress. It is expected that the Department’s job training programs will be a major
component of the strategy to train and place welfare recipients into jobs and off the welfare
rolls. In addition to existing programs, the Administration is proposing the creation of new DOL
programs and services for this purpose, programs which will significantly add to the costs of job
training.

Over the years, the OIG has conducted numerous audits and investigations of various
aspects of the job training programs administered by the Department and has made numerous
recommendations on ways to improve program accountability and performance. A number of
these recommendations were accepted and implemented by DOL management, and others
were included when the Job Training Partnership Act (JTPA) was amended in 1882, As a
result, many ills of the program were addressed, particularly with respect to procurement,
contracts, and accounting.

However, OIG audits of DOL employment and training programs continue to identify
recurring problems, especially with respect to program performance and grant management.
QOur most significant finding continues o be that these programs generally result in short-term,
fow wage jobs. This finding becomes even more critical in view of the enhanced role DOL’s
employment and training programs will have with the implementation of welfare reform.

A good example o illustrate our concern is our 1996 audit of the Puerto Rico Seasonal
and Farmworker Program, which found both poor performance and poor grant management.

-
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This audit disclosed that a Federal investment of $5 million in classroom training resulted in the
placement of only 17 individuals in training-related employment that fasted over 90 days, with
an average starting wage of $3.90 per hour. Moreover, we found that an investment of $1.4
miflion in on-the-job training (OJT) funds was of virtually no value to participants because they
were trained in ordinary agricultural tasks that many had performed before and that did not
enhance their employment opportunities. This is contrary to the purpose of OJT, which is to
improve work skills by providing occupational training in an actual work environment. Through
OJT the Federal Government subsidizes the wages of OJT participants as a way of reimbursing
employers for the “extraordinary costs” associated with training program participants. This did
not occur in Puerto Rico.

The audit also found that 75% of the participants of the program were receiving some
type of welfare benefit. We found that this helped to inhibit the success of the program
because it was more economially beneficial to stay on public assistance. For example, we
found that in Puerto Rico, a parent with three children would receive about $978 in monthly
welfare benefits {not including health benefits), while the same individual placed in a job by the
program would only earn $676 a month with no additional welfare or health benefits. Clearly, if
one of the goals of these training programs is to reduce dependency on Federal assistance, the
jobs would need to result in a living wage greater than the welfare benefits.

We are also concerned that too many program graduates from the Job Corps Program
are placed in short-term, minimum wage jobs, that are often not even related to the
occupational training received. And in JTPA's dislocated worker program, where the participant
pool is comprised of people with prior work experience and demonstrated skills, we have found
wages to be anissue. in an audit issued just last month, we found that the initial re-
employment wage rate for former dislocated workers who were retrained was lower than that of
a comparable group who had never participated in a retraining program and had obtained jobs.
The Employment and Training Administration (ETA) needs to do a better job of finding suitable
employment opportunities and placing workers in jobs that pay adequate living wages.

Mr. Chairman, at this crucial point, when DOL programs will be counted on to help
welfare recipients obtain permanent jobs, the OIG recommends that the Department make
performance accountability and grant management of its existing and proposed employment
and training programs and services a top priority.

Paramount to improving performance accountability will be the need to measure the
long-term impact of employment and training services on job retention and wages of program
participants. Our own experience has been that this is very difficult to track, especially if
agencies cannot access Unemployment Insurance {Ul) and Social Security Administration
(SSA) wage records. While ETA has access to the Ul records, they would need special
authority to access Social Security wage records for this purpose. By the same token, as part
of our oversight role, the OIG often needs to have access to both Ul and SSA wage records.
Not having this authority has been a problem for us in the past, and it proved to be a major
impediment in our ability to assess the long-term impact of the Job Corps program on
participants because we could not locate a substantial number of the individuals in our audit
sample. While we recognize the difficulties of measuring the impact of a program (i.e., the
program’s retumn on the taxpayer’s investment), as | will discuss later on in my testimony, all

2
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Government agencies will soon be required to report on this under the Government
Performance and Resuits Act of 1993,

In addition to ensuring a successful program impact, ETA also needs tc place greater
emphasis on grant management to ensure that funds are spent properly. Our grant audits
continue to identify instances of poor grant management by grantees and poor oversight by the
Department. We also continue to identify improper charges to the Federal Government by
grantees. Moreover, our investigations continue to disclose instances where funds are misused
or embezzled, or where the Government has been charged for training and placement services
that were not provided.

An important component of grant management is a meaningful audit program. The OIG
believes a false sense of security is created by audits conducted under the Single Audit Act and
OMB Circular A-133. Single audits, which are the types of audits performed for a great many of
the Depariment’s grant programs, are notorious for their lack of significant findings. Alse, our
1991 audit report on the effectiveness of the Single Audit Act raised serious concerns about the
extent of single audit coverage with respect to DOL programs, especially those administered
under the JTPA.

The shortcomings of single audits as applied to JTPA, coupled with the nature of the
relationship that exists between the Federal government and its grantees, in which the
Governors in effect have the primary responsibility to administer training funds, have combined
to create a gap in accountability in the JTPA program. The OIG does its best to fill this gap by
conducting the audits and investigations, but more needs to be done.

Mr. Chairman, JTPA services will not be maximized, nor costs minimized, without
adequate performance accountability and oversight of grants. This is particularly germane as
the role of the Department’s job training system is expanded with the advent of welfare reform
implementation.

ENSURING PENSION ASSETS ARE SAFEGUARDED

Another programmatic issue that continues to require major departmental and
congressional attention is that of ensuring the safety of pension assets, As you may be aware,
current pension plan assets now total close to $3.5 trillion. Because of the nature of these
assets -- large sums of dollars, entrusted for deposit and long-term investment for a future
benefit -- the potential for serious abuses exists. And no-one is really exempt from becoming a
victim. Our criminal investigations of pension plan fraud demonstrate that the people being
defrauded come from all walks of life. It does not matter whether you are a truck driveror a
roofer contributing to an union pension fund, or whether you are a Member of Congress.

My office’s most significant concerns in this area are that the Department effectivély

ensure that pension funds are deposited fully to workers’ accounts in a prompt manner and that
funds be safe while held in trust.

-3
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Jurisdict

By way of background, oversight responsibility over various aspects of the Nation's
pension system and assets rests with four Federal agencies: the Department of Labor's
Pension and Welfare Benefits Administration (PWBA); the Internal Revenue Service (IRS); the
Pension Benefit Guaranty Corporation {PBGC); and the Depariment of Labor, Office of
Inspector General {OIG).

PWBA is responsible for administering Title | of the Employee Retirement Income
Security Act 1974 (ERISA), which governs the rights and financial security of employee benefit
plan participants and beneficiaries in the Nation's private pension and weifare benefit plan
system. PWBA’s responsibilities include the promulgation of regulations, providing
interprefations of ERISA, and the enforcement of provisions found in Title 1. The IRSis
responsible for enforcement of ERISA's Title 1i tax-related provisions, while PBGC is
responsible for Title 1V, which provides Government insurance in the event of failure of certain
types of pension plans. Title Ill of ERISA provides the framework for all of the agencies to
coordinate their activities.

Under the Inspector General Act of 1978, as amended, the OIG has oversight
responsibilities over PWBA's programs and operations. Over the years, the OIG has
conducted audits to identify weaknesses in the system and has made recommendations to
improve PWBA's oversight of the Nation's pension assets. In addition, the OIG is the
investigating unit within DOL for criminal labor racketeering and organized crime matters, and
thus, some of the QIG's investigative jurisdiction regarding employee benefit plans overiaps that
of PWBA. Within our jurisdiction, we conduct investigations into: (1) labor-related criminal
conduct involving unions and/or industries with demonstrated ties to, or influences by, known
organized criminal groups, whether they be traditional organized crime groups or newer, non-
traditional groups; and (2} significant, prolonged, systematic and related criminal conduct which
may be categorized as labor racketeering.

ring nsion re Full iately D i

A serious problem that has been identified in the pension area is that of ensuring that
contributions withheld from employee paychecks are appropriately and promptly deposited by
employers or plan sponsors. The Department has taken steps to help ensure this by making
regulatory changes that reduce the time from which contributions are withheld or paid by the
employee and received by the employer and the time the contribution is considered a plan
asset. While these regulations reduce the time in which someone could temporarily use the
pension funds inappropriately and then deposit the funds without being detected, they will not
prevent individuals inclined to do so from converting funds for their own use. That type of
activity needs to be addressed through an aggressive criminal enforcement program. The
Government continues to identify instances of employee pension contributions not being
depaosited properly or funds diverted for the personal use of those administering the assets,
Therefore, enforcement and oversight of this area needs to remain a priority of the
Department.

Last week, my office issued an audit of the Department’s empioyee contribution project
(ECP). This project was initiated by PWBA in May 1995 to address plan administrators’ failure
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to remit employee contributions to 401(k) pension plans and health plans. The purpose of the
OIG audit was to determine if the Department, through the ECP, is adequately addressing the
area of employee contributions to ensure that funds in those plans are safeguarded from
unscrupulous plan administrators.

Our audit found that PWBA's efforts in this project had a positive impact in protecting
plan assets, particularly with respect fo increasing enforcement in this area as well as
participant awareness of the problem. The latter was evidenced by a significant increase in
participant complaints to PWBA. However, we also found that improvements were needed in
the targeting of this enforcement initiative as well as in their Case Management Information
System. The audit found that PWBA had not focused its investigative resources on plans with
the most serious potential for abuse. We attributed this ineffective targeting to the fact that
PWBA left the development of enforcement strategies to the discretion of regional directors, but
did not conduct a timely evaluation of project results. As a result, enforcement results varied
from region to region. Strategies utilized by the regions included reviewing participant
complaints, referrals, and leads from plan service providers or administrators; as well as case
development through computer targeting or self initiation. 1t is our opinion that an evaluation of
project results would assist management in identifying the most effective targeting strategies,
evaluating the success of the project, and determining its future scope and direction. PWBA is
now evaluating the results of its ECP project.

We also found that data in PWBA’s Case Management System is inaccurate,
particularly with respect to information on the sources of cases and occurrences of fiduciary
violations. The accuracy of this data is essential in enforcement planning and, when correlated
with case results, crucial in assessing the success of the project. In addition, we found that
PWBA does not collect data or report on funds that have been misapplied and which are
unrecoverable by participants or the Federal Government. By not providing information on
unrecoverable assets, as it does for restored assets, PWBA fails to communicate a complete
picture of this issue. This partial disclosure may be misleading PWBA clients as {o the
serjousness of this issue and deprives the Congress and the Department of pertinent
information.

Ensuring Pension Assets ar: f rded While in Trust

The OIG also has long-standing concerns with respect to ensuring that funds are
safeguarded while they are held in trust by plan administrators, service providers, or trustees.

Chief among our recommendations in this area is the need to repeal ERISA’s limited
scope audit provision, which results in inadequate auditing of pension plan assets. Since 1984,
the OIG has reported its concerns that employee pension funds are not being adequately
- audited to ensure that they will be available in the future to pay promised benefits. This
provision exempts from audit all pension plan funds that have been invested in institutions such
as savings and ioans, banks or insurance comparnies aiready reguiated by Federal or State
Governments. At the time ERISA was passed two decades ago, it was assumed that all of the
funds invested in those regulated industries were being adequately reviewed. Unfortunately, as
we have found from the savings and loan crisis, that is not always the case.
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According to PWBA, more than $950 billion in pension plan assets {out of approximately
$2 trillion subject to audit requirements under ERISA) are not examined because of the limited
scope audit provision. Currently, because of this provision, independent public accountants
{IPAs) conducting audits of pension plans cannot render an opinion on the plar’s financial
statements in accordance with professional auditing standards. It is important to note that the
disclaimer of any opinion on the financial statements includes even those assets that are not
held by financial institutions. These “no opinion™ audits provide no substantive assurance of
asset integrity to benefit participants or the Department. Our concems in this area have been
raised in two OIG audits and have subsequently been supported by PWBA, the General
Accounting Office, and the American institute of Certified Public Accountants.

Mr. Chairman, requiring full scope audits of employee benefit plans is a reasonable
mandate that would not be a burden on businesses. Currently, at ieast haif of the Nation's
pension plan assets are the subject of full scope audits. Moreover, these audits are usually
add-ons to routine annual financiat audits of a corporation, and therefore, their specific cost is
not high. To illustrate the vaiue of a full scope audit versus a limited scope audit, | have
attached a copy of opinions from each to my testimony.

The failure to adequately audit pension plans opens the door for many forms of fraud
and abuse, including understating required contributions or degrees of risk, and overstating
plan investments and valuations. Obviously, these factors can potentially lead to pension plan
failures.

The OIG has also recommended that I[PAs and plan administrators be required to report
serious ERISA violations directly to the Department. This requirement will enhance oversight of
pension plan assets, ensure the timely reporting of violations, and involve accountants in the
kind of active role that they are supposed to play in the safeguarding of pension assets, by
providing a first line of defense to plan participants through their timely and direct reporting of
potential problems with employee benefit plans.

Because of the vulnerability of pension assets to fraud and mismanagement, Mr.
Chairman, the OIG believes that full scope audits of employee benefit plans and reporting of
serious ERISA violations by IPAs and plan administrators are cruciat factors in ensuring that
pension assets are safeguarded. While legislation to address these concerns has been )
proposed in past years, a legisiative fix has yet to be enacted. it is my understanding that the
Administration is working on infroducing a proposal that would address both of these
recommendations.

From an investigative perspective, the OIG continues to focus on identifying abuses by
service providers, administrators, and others, with respect o union pension funds and
investment activities. The OIG is currently conducting investigations of more than $200 miliion
in pension assets that are suspected of being abused or defrauded. Our investigations
continue to uncover abuses of employee benefit plans in the manner in which pension assets
are managed and invested. The size of these plan assets offer inviting targets to unscrupulous
service providers and individuals who offer services to the pian administrators such as
accountants, attorneys, or investment advisors.
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One example of abuses we have identified involves an attorney for an employee benefit
plan with over $30 million in assets. In this case, the attormey engaged in a scheme to
temporarily divert pension assets to invest in an off-shore, lucrative (yet high-risk) investment
scheme. Some $10 million in pension assets were lost in the scheme when the offshore
investors stole the money. The attorney, who pled guilty to charges of conspiring to solicit and
receive kickbacks related to influencing the investment of the $10 million of pension funds, is
currently incarcerated. Ofher service providers to the fund, an investment advisor, and an
accountant, have been charged as well.

The OIG, in conjunction with its probe into labor racketeering in the construction
industry, has aiso been looking into the use of pension plan assets as loans for construction
projects and other related loan activity. These cases are very complex in terms of the way the
fraud is concealed. An example of this type of activity involved a case where an individual in
California pled guilty to charges that he was involved in a scheme to defraud pension funds
through the use of construction foans. The defendant, acting as the general managing partner
of a partnership, cbtained over $10 million in construction financing through a mortgage
company from four union pension funds. As part of the loan agreement, the defendant was
advanced funds in order to directly pay subcontractars for any work that they performed on the
project. To obtain a release for some of the funds, the defendant was obligated to provide the
mortgage company with documentation supporting the use of the funds to pay the
subcontractors for construction materials and services. The defendant used the money on
other unrelated real estate construction projects, while the project that was to be funded with
the toan failed. Unfortunately, the pension pians had to absorb the monetary loss,

Ensuring that pension assets are safeguarded is of such importance that the OIG has
prepared a 5-year audit plan of potential areas we will be exploring with respect to pensions

IMPLEMENTING NEW SIGNIFICANT STATUTORY MANDATES

in the next year, the Departrent will be required to implement two major statutory
mandates, the Government Performance And Results Act of 1893 and the Health insurance
Portability and Accountability Act of 1996.

vernment Perfori And Results A 1993

Mr. Chairman, effective fiscal year 1998, the Government Performance and Results Act
(GPRA) will require that all Government agencies: establish strategic plans with clear goals,
align budgeted resources with those goals, measure performance in achieving those goals, and
report the results o the Congress. The fundamental purpose of the law is 16 increase the
performance of Government programs and services by identifying their impact and cost, and
then measuring their return on the tax payers’ investment.

It is my opinion, Mr. Chairman, that the Department has been making an initial good
faith effort to gear up to meet this challenge. For example, the Department has been
educating its various components as to the requirements of the law and has been coordinating
the development of agency-specific strategic plans. They have also been coordinating with the
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Office of Management and Budget, which has overall responsibility for the implementation of
the GPRA. Nonetheless, much remains to be accomplished before DOL can effectively meet
the intent of the law.

First, the Department needs to ensure that program agencies develop outcomes-based
performance measures. It is through these types of measures that the impact of DOL
programs and services can be assessed and a determination made as where to continue to
place resources. This is particularly critical for the Department's employment and training
system. As you may recall, we have raised our concerns that the Department's performance
measures in this area are largely based on inputs and outputs and not on long-term outcomes.
For example, we may know how many people were placed in a job after completing a training
program. What we often do not know is whether that person kept that job and is now self-
sufficient as a result of it.

Second, the Department needs to continue improving their financial systems. Since the
OIG began auditing its the financial statements, as required under the Chief Financial Officers
(CFO) Act, the Department has made significant strides in improving its financial systems and
structure. For example, the Department is in the final stages of implementing a centralized
financial management structure under the supervision of the Chief Financial Officer. In the
past, financial management responsibilities were largely under the direct control of the
respective assistant secretaries. This new structure will help ensure the integrity of DOL's
finances through timely, consistent, and reliable information coupled with appropriate controls.
However, the Department needs to transition from financial accounting to cost accounting and
to Improve its agency-level financial systems. These two changes will be needed to ensure the
Department’s ability in generating the financial and cost information that will be necessary to
determine the return on investment of agency programs and services.

Absent these improvements, the Department will likely be limited in their ability to
assess the impact of their programs, make decisions on allocation of resources and, report to
Congress as required by GPRA.

The Health Insurance Portability and Acco ility Act of 1

The fundamental purpose of the Health Insurance Portability and Accountability Act
(HIPAA) of 1996 is to provide greater security in workers' health care coverage and to address
the issue of health care fraud. With the passage of this Act, the Department of Labor was
given significant additional regulatory, disclosure, and enforcement responsibilities related to
their administration of ERISA, and the Department will have enhanced authorities in the
Government's effort to combat health care fraud.

Under HIPAA , the Department will have shared responsibilities with the Departments of
Health and Human Services and Treasury with respect to portability, access, and renewability
of health plans and for enforcement, as related to health care fraud. The Department will also
have sole responsibilities for certain disclosure and enforcement activities. PWBA will be
responsible for drafting regulations, providing interpretations and customer service, and
conducting civil enforcement. A challenge to the Department in implementing this law is the
fact that Congress intended this to be a rapid process and built into the new law a compressed
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timetable for the development of regulations. For example, under HIPAA, the Department is
required to issue, by April 1, 1997, regulations on the portability provisions which address pre-
existing conditions and certification of previous health coverage. Plans will then be subject to
the portability provisions as soon a new plans year starts after June 30, 1997. In effect, most
plans will not come under the new requirements until after January 1, 1998. The Department
will need to continue to quickly educate the public on the many of the new requirements and
protections afforded under the law. Then, the Department will be required to enforce
compliance with HIPAA requirements.

With respect to the OIG, we will continue to be the primary criminal investigative entity
with respect to health care fraud in certain ERISA-covered health care plans such as union-
affiliated health plans, MEWAs, and single employer plans, as well as Federal health care
programs administered by the Department of Labor, which include the Federal Employees’
Compensation Act (FECA), Black Lung, and Longshore and Harbor Workers' Compensation
Act programs.

As an example, our labor racketeering investigative program is finding more and more
problems with “bogus unions”. Our investigations have found that these “unions” are a ruse for
selling health plans which are often fraudulent. These “unions” generally do not provide
representation to members with respect to labor-management issues. However, under ERISA,
health plans associated with unions are not covered under state regulation, and these bogus
unions often escape state scrutiny. Therefore, it is left to the Federal Government to identify
and investigate these schemes. By way of illustration, in just one case, members of one of
these “unions” were left with $6 million in unpaid medical claims.

The FECA program, which provides benefits to most Federal employees who are injured
or killed on the job, costs $1.8 billion annually. Our investigations related to this program
continue to identify claimants that are not disabled or otherwise not entitled to benefits, or who
do not report outside earned income to avoid a reduction in their benefits. We also continue to
identify medical providers who submit unnecessary and/or fraudulent claims for reimbursement.

HIPAA provides Federal agencies involved in combating health care fraud with
significant new tools, including the creation of a series of criminal violations and greater
authority to utilize existing civil monetary penalties. Clearly, it is the intent of Congress that
these agencies intensify their investigative programs in this area. The OIG is in the process of
drafting appropriate regulations refated to civil monetary penalties and once they are in place,
we expect to aggressively use these new tools to fight fraud and abuse in the health care
programs under our jurisdiction.

The main challenge for the OIG in meeting our responsibilities under this law will be
allocating resources to this area, while providing adequate coverage in other priority areas, as
our resources continue to erode. While PWBA was provided with additional resources for their
regulatory and enforcement responsibilities under the Act, the OIG was not.

-9-
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ENSURING THE INTEGRITY OF UNEMPLOYMENT INSURANCE SYSTEM

Another programmatic area in which we have concerns is that of ensuring the integrity
of the Unemployment Insurance (Ul) system. Ul benefits are the initial financial support
provided to workers who lose their job through no fault of their own. Its mission, coupled with
the fact that this is a multi-billion dollar program, makes its monitoring and efficient operation
extremely important. As a result, we are devoting a fair amount of resources to this area.

We are very concerned about the level of fraud activity related to this program. As with
any multi-biflion dollar Federat benefit program, there are those, both claimants and those
responsible for administering the program, who would attempt to defraud it. We continue to
identify fraudulent claims for benefits by individuals and embezzlement by employees of the
program (particularly at the state level). We are particularly concerned with what seems to be a
rise in fictitious employers schemes perpetrated against the Ul system in which individuals set-
up fictitious employer accounts and, after establishing themselves as a liable employer and
making minimal tax payments, file numerous fraudulent claims under assumed names and
social security numbers. Many of these schemes are carried out in multiple states. My office
will continue to address these cases to the extent allowed by our resources.

A second major concern will be the Department’s ability to assist State Employment
Security Agencies in converting their computer systems to be ready for the year 2000. Failure
to upgrade the computer systems to be year 2000 ready can result in inaccuracies in the
calculations of length and amount of benefits, worker eligibility, and employer tax rates. The
Department is aware of the need for this upgrade and is working on a plan to address this
issue.

We are also concerned about DOL’s recent policy that essentially permits the States to
provide electronic access, for a fee, to state Ul wage record information for the purpose of
consumer credit verification. This “service,” provided by states to private interests, is
sanctioned by ETA's Unemployment Insurance Service, which issued a Program Letter in June
1996 that allows the disclosure of wage record information if certain conditions are met. The
OIG is concerned about this policy and the effect it may have on program operations. The
Program Letter creates a major exception to the longstanding policy of confidentiality of Ul
wage records. The policy also raises questions as to whether Ul administrative funds, which
are Federally appropriated, are being used for non-program purposes. Finally, the protection of
both employer and employee confidentiality is of great concern. We will be conducting an audit
in which we will examine states’ contracts with the private credit services as well as their
arrangements with subscribers, and will also look at controls in place to protect confidentiality
and account for Ul funds used for this purpose.

OPPORTUNITY FOR SAVINGS:
DOL FOREIGN LABOR CERTIFICATION PROGRAMS

In your letter of invitation, you also asked us to identify any opportunities for savings
within the Department and we have identified one such area. In May 1996, we issued an audit
on two of the Department’s foreign labor programs: DOL's employment-based permanent
program and the temporary H-1B Labor Condition Application immigration program. In our
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opinion, while ETA was doing all it could within its authority, neither program met its legislative
intent of protecting U.S. workers' jobs or wages.

With respect to the permanent program, we projected that virtually all aliens who were
certified during our audit period (Fiscal Year 1993), and who eventually obtained permanent
resident status, were in the U.S. at the time the employer filed the application, of which three
quarters were already working for the petitioning employer. We aiso found that, despite a
costly and time-consuming recruitment process, the required test of the labor market did not
result in the hiring of U.S. workers over foreign labor.

The H-1B program for temporary employment, which is intended to provide U.S.
businesses with timely access to “the best and the brightest,” does not always supply highly
skilled, unique individuals. Instead, we concluded it serves as a probationary try-out
employment program for illegal aliens, foreign students, and foreign visitors to determine if they
will be sponsored for permanent status.

Moreover, while the only protection the H-1B program provides the U.S. worker is that
the employer is required to pay the prevailing wage (to protect the erosion of wages of U.S.
workers) we found this was not the case. We projected that over three quarters of the H-1B
employers could not document that the wage specified in their Labor Condition Application was
the wage actually paid. Even where the employer adequately documented the actual wage
paid, we found that 19 percent of the aliens were paid less than the wage the employer
specified on the Labor Condition Application would be paid to the alien.

Overall, we concluded the permanent program was littie more than a paper exercise anc
that the H-1B program amounted to a rubber stamp of employers' applications. We
recommended these two DOL programs be eliminated as they currently exist and replaced with
programs that fulfill Congress’s intent — to protect American workers jobs and wages. We also
recommended that, if DOL has a continuing role in the redesigned program, the costs of DOL’s
activities be fully recovered by charging user fees to the employers who benefit from the
program.

The President's balanced budget proposal would amend the Immigration and Nationality
Act to require that employers pay user fees to cover the Department’s costs of administering
these programs. While the OIG supports this provision as long as DOL is involved in the labor
certification programs, we continue to believe DOL should be removed from the process unless
a more meaningful role is defined.

Mr. Chairman, this concludes my prepared statement, | would be pleased to answer any
questions that you or other Subcommittee Members may have.

A1-
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Mr. SHAYS. Thank you very much. Ms. Joyner.

Ms. JOYNER. Yes. Mr. Chairman, members of the subcommittee,
we, too, are pleased to be here with you today to talk about the
challenges facing the Department of Labor in carrying out its mis-
sion. There are two major challenges that I will summarize briefly
and, I have a longer statement, which you have received already.

The first of these is the challenge to provide effective employ-
ment training programs that meet the needs of the diverse target
populations and to do so in a cost-efficient manner; and the second
is to ensure worker protection in a way that is in a flexible, regu-
latory structure.

I would also like to talk about how we believe Labor’s ability to
meet these challenges will be enhanced by the improved manage-
ment initiatives that are envisioned by recent legislation.

With about $34 billion and 16,000 staff in fiscal 1997, Labor’s
programs touch the lives of nearly every American because of their
breadth, from job training to helping people get jobs, income secu-
rity when unemployed, and working conditions when employed. We
hﬁwe provided a chart over here that gives some information about
this.

Just as an overview, as a reminder, there are 24 different units
into which the Department is organized. The chart over here does
not show the over 1,000 field offices around the country, which, in
addition, carry out the mission of the Department. It also does not
show, as a chart could not, the extent to which these activities are
decentralized in nature.

For example, assuming the information one might want to have,
such as the non-billable Fed offices, where they are on the staff,
that kind of information is available only from the individual units,
not from the central office.

As you can see, on the chart—I do not know if you can see that
well—would it be helpful to tip that a little bit?

Mr. SHAYS. The chart is a little small, if we just lift it up right
over here, Chris. Maybe somebody could help you.

Ms. JOYNER. OK. Good. What I will be talking about is the yel-
low marks around the middle of the chart, so I can direct your at-
tention there, if that helps, to the program activities.

Well, you see, that is the problem. There are so many units that
the text has to be so small that you cannot see it.

Mr. SHAYS. OK. Flip the bottom down there. You can slide it
down a little bit, and then we will be all set. Good. Thank you for
asking.

Ms. JOYNER. All right. We would hate to spend the money and
make the chart and have you not be able to see it.

Mr. SHAYS. That is all right. I am happy you are doing this.

Ms. JOYNER. OK. If you look at the middle level, on “Program Ac-
tivities,” the Bureau of Labor Statistics is the one to the far left.
Obviously, that has an important role in gathering information on
labor statistics, including the CPI. Of course, there is a major issue
now as to how to revise that. But we will be focusing more on the
other program offices to the right of that.

The two offices responsible for the work force development activi-
ties are the Employment and Training Administration, the second
box and—all the way to the right—the Veteran’s Employment and
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Training Service. The charge that these two offices within Labor
face in mainly the work force development mission is that they are
doing this in the context of many more programs than just the ones
for which they are responsible.

If you will recall, the last time we testified here, we pointed out
the 163 different employment training programs under 15 agencies.
All 37 of these at that time were not even in the Department of
Labor. We have not gone back to recount those or to recalculate the
$20 billion estimated for those programs at that time, but what we
do know is that a problem remains that instead of there being a
coherent work force development system to meet the needs of peo-
ple in this country, we have a fragmented system with some of
those overlapping target groups and questionable outcomes. This
has been said before as well.

Now, as you know, consolidation legislation was considered in
the last Congress, and you would have had some interest in that.
The Congress was unable to reach agreement on how to consolidate
the programs.

The Labor Department has moved ahead with this to try to help
the States, who themselves have tried on their own to integrate
these programs. The Labor Department has used initiatives, for ex-
ample, one-stop career centers, and has tried to the extent that it
is possible without the legislative change, to try to overcome this
kind of fragmentation. But that has not been enough to fix the
problem. It has also implemented consumer initiatives to get more
information about the outcomes of some of the programs.

But as you are aware, too, with the recent welfare reform legisla-
tion, even more people will be needing assistance in getting jobs
and being trained for jobs, and the system really is not there to
help them. In the Washington Post this morning, there is an article
about the difficulty that employers face in trying to bring people off
the welfare rolls into jobs, and the biggest problem—and it is not
a surprise to us—is it is not so much the skills, it is employability.
That is something that we have addressed in one of our reports,
and, in fact, I have testified on that matter once before this sub-
committee on the need to focus on employability skills as well as
specific job skills.

Another major challenge has to do with worker protection issues;
that is accounted for by the other four agencies on that row of pro-
gram agencies on the chart: Employment Standards Administra-
tion, Mine Safety and Health, Occupational Safety and Health, and
Pension and Welfare Benefits Administration. The major challenge
here is to provide this regulatory oversight in a way that is less
burdensome and at the same time more effective.

The Department, again, has made some progress in this direc-
tion, and OSHA, for example, illustrates some of that, with much
more partnership initiatives with companies to supplement their
tradition enforcement approach. But that has not been without crit-
icism and without some difficulties there as well.

We have also pointed out some opportunities for them to leverage
their resources through sharing information with contracting agen-
cies. What we found was over §38 billion in Federal contracts were
going to 261 companies that nevertheless had been cited for signifi-
cant penalties for safety and health violations. And so we have
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made some recommendations to extend, if you will, their opportuni-
ties in that way.

In worker protection as well, congressional action poses some
new challenges and some new activities for them. The Congress
awarded them additional funds last year to examine ways to sub-
stantially improve their wage determination process under Davis-
Bacon, a controversial law. They are now launched into a major ef-
fort to try to find better ways to do that, and while this has been
previously mentioned, they have new responsibility under the
health insurance portability law to establish some regulations and
subsequently to enforce them.

I really do think that some improved management practices will
help them meet both of these challenges. The Government Perform-
ance and Results Act, as has been mentioned, is really the center-
piece for that, for moving Labor, as other departments, to a more
results-focused, results-oriented management.

And there are other pieces of legislation that have been employed
in parts of that. The CFO Act, the Chief Financial Officers Act; the
Paperwork Reduction Act, and Clinger-Cohen. Together these will
put them in a position as they move to full implementation with
these, to do several things that are crucial: to have some integrated
information about their mission and strategic priorities, the per-
formance data to evaluate their performance toward those goals, to
relate their information and resources and technology to those
goals, and then to have some accurate and audited financial infor-
mation about how they are spending their resources toward those
goals.

Labor is taking some action in these directions. We feel that this
mission is an urgent one. I am sure you share that concern about
people when they are unemployed, when they are injured in the
work place, about employers trying to find competent workers and
understand the regulations that they are having to deal with, and
then the potential of wasted money that we really cannot afford to
waste. So we are very encouraged and hope that these manage-
ment approaches will help them do better.

[The prepared statement of Ms. Joyner follows:]
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Mr. Chairman and Members of the Subcommittee:

We are pleased to be here today to discuss the challenges faced by the Department
of Labor in carrying out its mission in a cost-efficient and effective fashion.

With a budget of about $34 billion and about 16,000 staff in fiscal year 1997,
Labor's mission is to foster, promote, and develop the welfare of U.S. wage earners;
improve their working conditions; and advance opportunities for profitable employment.
Over the past several years, the U.S. work environment has changed in such a way that
achieving this mission is more difficult. For example, the strength of international
competition has made us increasingly aware of the need for a skilled labor force. At the
same time, large numbers of individuals in this country remain unprepared for such
employment. Also, changes in employer/employee relations, such as increased use of
part-time and contract employees, pose new challenges for worker protection. In
addition, the public is demanding more accountability from government agencies such as
Labor—more assurance that their tax dollars are not being wasted and that government is
operated according to sound business practices.

Today, I would like to discuss two major challenges Labor faces in achieving its
mission: first, providing effective employment and training programs that meet the
diverse needs of its target populations in a cost-efficient manner and, second, ensuring
worker protection within a flexible regulatory structure. In addition, I want to discuss
how Labor's ability to meet these challenges would be enhanced by the improved
management envisioned by recent legislation.

In summary, although Labor has historically been the focal point for workforce
development activities, it faces the challenge of meeting those goals within the context of
an uncoordinated system of multiple employment and training programs operated by
numerous departments and agencies. In previous testimony before this Subcommittee,’
we reported that, in fiscal year 1995, 163 federal employment training programs were
spread across 15 departments and agencies (37 programs were in Labor), with a total
budget of over $20.4 billion. Although we have not recounted the programs and
appropriations, we are confident that the same problem still exists. Rather than a
coherent workforce development system, we continue to have a patchwork of federal
programs with similar goals, conflicting requirements, overlapping target populations, and
questionable outcomes. As you know, comprehensive legislation that would have
addressed this fragmentation was considered but not passed by the 104th Congress. In
the absence of consolidation legislation, Labor has gone ahead with some reforms, such
as planning grants for one-stop career centers, but the actions it has taken have not been
enough to fix the problems. Now, passage of the recent welfare reforms puts even
greater demands on an employment training system that appears unprepared to respond.
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A second major challenge for Labor is to develop regulatory strategies that ensure
the well-being of the nations' workers in a less burdensome, more effective manner. '
Labor has made some changes since we last testified, which are perhaps best illustrated
by actions at the Occupational Safety and Health Administration (OSHA), such as its
partnership initiatives with companies. But OSHA's actions have not been without
controversy, and substantial challenges remain there and at other Labor components with
worker protection responsibilities. Congressional action poses new challenges in the
worker protection area as well. Labor has committed to redesigning its Davis-Bacon
wage determination process with additional funds appropriated by the Congress. Labor
also must issue and enforce regulations to implement the new health care portability law.

In meeting these mission challenges, Labor will need to become more effective at
managing its organization. The Departinent of Labor, like other federal agencies, is
confronted by management problems that impede its ability to carry out its mission
efficiently and effectively. Major pieces of legislation that provide a statutory framework
for improving agency operations and accountability include (1) the 1993 Government
Performance and Results Act (GPRA), which requires agencies to focus on resuits as they
define their missions and desired outcomes, measure performance, and use that
performance information; (2) the expanded Chief Financial Officers (CFO) Act of 1990,
which requires agencies to prepare financial statements that can pass the test of an
independent audit and provide decisionmakers reliable financial information; and (3) the
1996 Paperwork Reduction Act and the 1996 Clinger-Cohen Act, which are intended to
help agencies better manage their information resources and make wiser investments in
information technology. Labor has made progress in response to each of these initiatives,
but work remains to be done before the goal of improved management is reached.

BACKGROUND

Labor, established as a Department in 1913, administers and enforces a variety of
federal labor laws guaranteeing workers' rights to a workplace free from safety and health
hazards, a minimum hourly wage and overtime pay, family and medical leave, freedom
from employment discrimination, and unemployment insurance. Labor also protects
workers' pension rights; provides for job training programs; helps workers find jobs;
works to strengthen free collective bargaining; and keeps track of changes in
employment, prices, and other national economic measures. Although Labor seeks to
assist all Americans who need and want to work, special efforts are made to meet the
unique job market problems of youths, older workers, economically disadvantaged and
dislocated workers, and other groups.

In fiscal year 1997, Labor has an estimated budget of $34.4 billion and is authorized
16,614 full-time-equivalent (FTE) staff-years. About three-fourths of Labor's budget is
composed of mandatory spending on income maintenance programs, such as the
unemployment insurance program. The administration's fiscal year 1998 budget request is
$37.9 billion in budget authority and 17,143 FTE staff. The budget request includes $12
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billion for Labor's major budget themes—an increase of $1.7 billion over fiscal year 1997.
Included in the request for fiscal year 1998 is $750 million in mandatory funding for a new
welfare-to-work jobs program.

Labor's many program activities fall into two major categories: enhancing workers'
skills through job training and ensuring worker protection.’ Figure 1 shows the
organizational structure of the Department.

Labor also is responsible for developing economic statistics, such as the Consumer Price
Index (CPI). . Labor's fiscal year 1998 budget requests $17.5 million to update and improve
its key economic reporting systems, of which $2.1 million is for the first year of a
multiyear initiative to revise and upgrade the CPL

3
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Labor's workforce development responsibilities are housed in the Employment and
Training Administration (ETA) and the Veterans' Employment and Training Service.
Together, they have a fiscal year 1997 budget of about $6.5 billion and 1,595 FTEs. Labor
employment and training programs include multiple programs authorized by the Job
Training Partnership Act (JTPA), such as those for economically disadvantaged adults and
youth and workers who lose their jobs because of plant closings or downsizing and Job
Corps, an intensive residential program for severely disadvantaged youth. Other activities
include support for the Employment Service and the Veterans' Employment Program.
Table 1 shows Labor's appropriations and staff-year spending for fiscal year 1997.

Labor has four units responsible for most of its worker protection programs: the
Employment Standards Administration, the Pension and Welfare Benefits Administration,
OSHA, and the Mine Safety and Health Administration. Together, these units have 9,020
FTEs and a budget of $915 million for fiscal year 1997.



Category Fiscal year Full-time-
1997 equivalent
appropriations staff-years
(in millions)
Unemployment insurance and other $26,467 *
income maintenance expenses
Employment and training® 6,460 1,695
Worker protection 915 9,020
Employment Standards 316 3,942
Administration
Pension and Welfare 7 639
Benefits Administration
Occupational Safety and 326 2,241
Health Administration
Mine Safety and Health 197 2,198
Administration
Pension Benefits Guaranty Corporation 10 731
Bureau of Labor Statistics 361 2,544
Departmental management 166 2,274
Office of Inspector General 47 450
Total $34,425 16,614

“Included under employment and training.

*Inciudes ETA and Veterans' Employment and Training Service.

Source: Department of Labor.
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WORKFORCE DEVELOPMENT MISSION
L NGED BY M LE PR M

Our work has demonstrated that the federal government has a patchwork of job
training programs characterized by overlap and duplication, resulting in the potential for
wasted resources and reduced service quality.> We have also noted in past work the
limited information available on employment and training program outcomes and
effectiveness.! Further, it is uncertain how this fragmented system will be able to meet
the employment demands of those affected by the recent welfare reform legislation.

1 Wi

A major challenge for Labor is to facilitate workforce development within the
context of a conglomeration of programs operated by Labor and 14 other federal
departments and agencies. Table 2 shows the number of different employment training
programs that existed in fiscal year 1995, their target groups, and fiscal year 1995
appropriations. For example, we found that 9 programs targeting economically
disadvantaged individuals had similar goals; often served the same categories of people;
and provided many of the same services using separate, often parallel, delivery structures.

HEHs94239 Sept. 28, 1994) and
1 D w World ively (GAO/HEHS-94-88, Mar.
2, 1994).



Employment training programs Fiscal year 1995
appropriations (in millions)
Target groups Total At labor | At other Total Labor
agencies (#
of agencies)
Youth 19 7 12 ® $2,848 $2,441
Veterans 16 4 12 & 1,002 175
Distocated workers 10 8 ) 1,647 1,574
Native Americans 10 1 @ 121 64
Economically 9 3 6 @ 3,220 947
disadvantaged
Womern/minorities 6 [i] 8 (B 89 0
Migrants 5 1 4 (D 100 86
Homeless 5 1 4 @ 11 0
Older workers 4 2 2 ) 562 46
Refugees 4 0 4 (D 109 0
Not categorized 7 10 65 (10) 10,635 1,094
Total 163 37 126 $20,414 $6,844

Consolidating federal employment training programs could probably reduce the
cost of providing job training services because of the efficiencies achieved through
eliminating duplicative administrative activities. Although the amount of money spent
administering employment training programs cannot be readily quantified and is generally
not even tracked by program, we believe it is substantial. For that reason, we identified
consolidation of job training programs as an option the Congress could consider to reduce
the deficit.® Alternatively, the Congress could spend the same amount of money and

serve more people.
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Further, consolidating similar employment and training programs could result in
improved opportunities to increase effectiveness in service delivery. For example,
consolidating programs could improve the assistance provided to the target populations
because individuals would be more likely to receive the mix of services needed to achieve
training or placement goals. And, getting needed services might be less confusing and
frustrating to clients, employers, and administrators. :

In anticipation of federal consolidation legislation, and to improve their local
service delivery, many states are moving ahead with their own consolidation plans.®
Labor has engaged in several efforts to assist states in these consolidation efforts. For
example, Labor has promoted the development of "one-stop career centers." These
centers are designed to transform an array of employment training programs into an
integrated service delivery system for job-seekers and employers. Labor expects them to
identify the jobs that are available, the skills they require, and the institutions that have
proven track records of preparing people for new work. This information will probably
be available largely through computer links. As of February 1996, 54 states and
jurisdictions had received planning or implementation grants to establish one-stop centers.

In addition, Labor and the Department of Education jointly administer the school-
to-work program-a program designed to build integrated learning and employment
opportunities for youth. The proposed fiscal year 1998 budget includes $200 million for
each agency to ensure that "seed capital” grants to states and communities continue.

Not only are Labor's employment training programs part of a fragmented system
but, despite spending billions of dollars each year, many federal agencies operating these
programs do not know if their programs are really helping people find jobs. From our
past work, a common theme has emerged: Most agencies lack very basic information
needed to manage their programs. In one of our reviews, we found that 60 percent of the
77 programs could not provide current and complete information on how many people
were served in fiscal year 1993. Programs also lack outcome data. In our review of 62
programs targeting the economically disadvantaged, we found that less than half of the
programs obtained data on whether or not participants obtained jobs after they received
services.

To its credit, Labor has collected much basic information, including outcome data,
on its major employment training programs, such as Job Corps and other programs
funded under JTPA. It has also conducted some evaluations to assess the impact of its
programs. However, our reviews have shown that existing performance measures and
studies still do not provide the kind of information that would provide confidence that

“The 104th Congress considered legislation to reform and consolidate federal employment
training programs. Measures were adopted in both the House and Senate; but, after
extended consideration, a conference report was not agreed upon.
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funds are being spent to the greatest advantage of participants. Our reviews of the Job
Corps program illustrate some of the weaknesses in current data collection and
evaluation efforts.”

Job Corps is a national employment training program that provides severely
disadvantaged youth with comprehensive services, generally in a residential setting, at a
cost of about $1 billion a year to serve 66,000 participants. Job Corps has a list of
performance measures on which the over 100 individual centers are ranked each year.
Moreover, to demonstrate the effectiveness of Job Corps, Labor cites the positive results
of a national impact study. We have raised questions, however, about how valuable the
information from these sources is in determining whether the high costs are justified by
program outcomes.

Jobs Corps reported that, nationally, 59 percent of its students obtained jobs in
fiscal year 1993. However, when we surveyed a sample of employers identified in Job
Corps records, we were left with serious concerns about the validity of reported job
placement information. Despite Job Corps placement verification procedures, we found
that about 15 percent of the reported placements in our sample were potentially invalid.
In addition, we found that about half of the jobs obtained by students from the sites we
visited were low-skill jobs—such as fast food worker-unrelated to the training provided by
Job Corps.

The last comprehensive study of the effectiveness of the Job Corps program, which
supported the cost-effectiveness of the program, was published more than 15 years ago.
More recently, audits by Labor's Inspector General, media reports, and congressional
oversight hearings have surfaced issues about the quality of training and outcomes. In
1994, Labor initiated a major impact evaluation of the Jobs Corps program. This study,
the initial results of which are expected to be available in 1998, should be extremely
useful to inform decisions about the future of the program.

Welfare Act Work Requirements Pose Challenges
for Workforce Development Pr

The passage of the recent welfare reform legislation is likely to have an impact on
the structure and delivery of employment and training programs at the state and local
levels.® Because of the work requirements imposed by that legislation, many individuals
formerly on welfare will be needing job assistance and training services. The
responsibility for service delivery lies with state and local offices, yet Labor has an

7
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Effectiveness (GAO/HEHS-95-180, June 30, 1995).

®Personal Responsibility and Work Opportunity Reconciliation Act of 1996.
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important role because of its expertise and experience. Labor can encourage and
facilitate, as appropriate, the integration of employment and training services that may be
required to meet the needs of the welfare population.

How to serve those individuals transitioning from welfare to work, while at the
same time meeting the service needs of dislocated workers and other client populations,
is a challenge for Labor. Concerns have been raised about the availability of appropriate
jobs, the level of training and skills required for jobs, the impact of competition for low-
skilled jobs on the wages of low-skilled workers, and the extent to which the current
employment training system can absorb and provide needed services to the expanded
welfare population.

In addition, it is critical that Labor and other agencies providing services consider
the employment training needs of welfare clients in the process of providing job
placement assistance. Our work on promising employment training practices shows that
providing occupational skills alone is not the answer. Equally, or perhaps even more,
important are employability skills-the ability not only to get a job but to keep a job.?
Concerns have been raised that in the rush to place welfare clients in jobs, if the
appropriate mix of skills is not provided, many clients potentially will lose their jobs and
go back on welfare.

It is too early to determine the direction or magnitude of the changes that will
oceur as a resilt of these pressures. At the same time, Labor can begin to monitor the
situation and be responsive to the needs of states and localities as they transition
individuals from welfare to work. For example, our work on identifying strategies used
by successful employment training projects is the type of information that can be shared
with states to assist their efforts.

? aining: essf oje Strategy (GAO/HEHS-96-108,
May 7, 1996) In addition to improvmg employabxhty skills, we identified three other key
features that successful projects incorporated in their strategy: (1) ensuring participant
commitment to training and getting a job, {2) removing barriers that might limit a client's
ability to finish training and get and keep 2 job, and (3) lnking occupational skills training
with the local labor market.

11
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OPPORTUNITIES EXIST TO IMPROVE
LABOR'S WORKER PROTECTION EFFORTS

When we testified before this Committee almost 2 years ago about the overall
federal role in worker protection,' we stressed the need for Labor to change its approach
to one that was more service oriented and made more efficient use of agency resources.
Some evidence exists that Labor has moved in that direction, especially in OSHA. But
this change has not been without controversy, and further opportunities exist to develop
alternative regulatory approaches.

In addition to the overall need to consider alternatives to current regulatory
approaches, Labor faces regulatory challenges in two specific areas: (1) redesigning the
wage determination process under the Davis-Bacon Act and (2) as a result of recent
‘legislative action, developing and enforcing regulations regarding portability of employer-
provided health insurance.

Implementing Alternative
Regulatory Approach

Labor, like other regulatory agencies, is faced with balancing the emphasis it places

on different strategies for carrying out its mission. These strategies include (1)
establishing workplace standards that directly set the terms and conditions of
employment and relying on Labor's enforcement efforts, in combination with judicial
review, to enforce these standards and (2) encouraging the direct resolution of workplace

- problems by the parties themselves. In a June 1994 report' describing actual employer
and employee experiences with worker protection regulations, we summarized the
concern of both employers and unions that agencies change their approaches toward
regulation. They urged agencies to develop a more service-oriented approach: improving
information access and educational assistance to employers, workers, and unions and
permitting more input into agency standard setting and enforcement efforts. Responding
to these concerns would put more emphasis on giving parties the tools to resolve
problems themselves, as well as make enforcement less of a "gotcha" exercise and more
one that recognizes good faith compliance efforts. These changes would also have the
potential for improving the way limited agency resources are used for regulatory
purposes.

M

g of 1.anQ 20 edera
Development (GAO/T-HEHS-95-125, Apr. 4, 1996).

"Workplace Regulation: Information on Selected Employer and Union Experiences
(GAO/HEHS-94-138, Vol. 1, June 30, 1994).
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Changes in OSHA's regulatory approach illustrate Labor's action in this direction.
In May 1995, the administration announced three regulatory reform initiatives to "enhance
safety, trim paperwork, and transform OSHA." This action was considered necessary
because, despite OSHA's efforts, the number of workplace injuries and illnesses was still
too high, with over 6,000 workers dying each year from workplace injuries and 6 million
suffering nonfatal workplace injuries. In addition, the administration acknowledged that
the public saw OSHA as driven too often by numbers and rules, not by smart enforcement
and results. The first initiative, the "New OSHA,® called for OSHA to change its
fundamental operating paradigm from one of cormmand and control to one that provides
employers a real choice between partnership and a traditional enforcement relationship.
The second initiative, "Common Sense Regulation,” called for a change in approach by
identifying clear and sensible priorities, focusing on key building block rules, eliminating
or updating and clarifying out-of-date and confusing standards, and emphasizing
interaction with business and labor in the development of rules. The third initiative,
"Results, Not Red Tape," called for OSHA to change the way it works on a day-to-day
basis by focusing on the most serious hazards and the most dangerous workplaces and by
insisting on results instead of red tape.

OSHA has continued to operate with this approach, but it has not done so without
criticism. For example, the administration's fiscal year 1998 budget request includes an
increase of $8.4 million for OSHA's partnership initiatives. These initiatives include such
activities as cooperative compliance programs, which build on the "Maine 200 program,”
initiated as a pilot in 1993. Cooperative compliance programs offer companies with high
numbers of workplace injuries or illnesses a chance to conduct self-inspections to identify
workplace hazards and develop worksite safety and health action plans. In return for
such participation, these companies may have a lower priority on the primary target
inspection list. For employers who decline the offer of a partnership, the traditional
enforcement approach is used. According to trade news press, while many people have
praised the partnership initiatives, others have raised questions such as the following:

~ What data should be used to identify companies with high numbers of injuries (workers'
compensation claims or claims rates or other data)?

- Has the effectiveness of the pilot effort been demonstrated well enough to extend it
nationwide?

~ Has the emphasis on partnerships been at the expense of effective enforcement actions
against comparies continuing to violate the standards?

Further opportunities exist for OSHA to leverage its resources and demonstrate
*smarter” enforcement. For example, in 3 recent study, we found that the federal
government awarded $38 billion in federal contracts during fiscal year 1994 to at least 261
corporate parent companies with worksites where there had been violations of safety and
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health regulations.”” We pointed out that agencies could use awarding federal contracts
as a vehicle to encourage companies to improve workplace safety and health or-if
companies refuse to improve working conditions—debar or suspend federal contractors
for violation of safety and health regulations. One of our recommendations was that
OSHA work with the General Services Administration and the Interagency Committee on
Debarment and Suspension on policies and procedures regarding how safety and health
records of federal contractors could be shared to help agency awarding and debarring
officials in their decisionmaking. Labor recently told us that some discussions have
occurred between OSHA and the Interagency Comumittee, but final decisions have not
been reached on any new policies and procedures.”

Improving the Davis-Bacon
Wage Determination Process

The Wage and Hour Division within Labor's Employment Standards Administration
has responsibility for administering the Davis-Bacon Act. This act requires that workers
on federal construction projects in excess of $2,000 be paid the wages and fringe benefits
that the Secretary of Labor determines to be "prevailing" in their locality for their class of
worker. The act itself has been controversial throughout its more than 60 years of
existence. Much of the controversy has hinged on whether Labor sets prevailing wage
rates that are, in fact, higher than those prevailing in the area~thus artificially inflating
federal construction costs.™

Labor has acknowledged weaknesses in its wage determination process that call
into question the integrity and accuracy of some of its wage determinations. For this
reason, it requested funds to develop, evaluate, and implement alternative reliable
methodologies or procedures that would yield accurate and timely wage determinations at
a reasonable cost. Labor's fiscal year 1997 budget request included $3.7 million for that
purpose. The conference report accompanying the Department's appropriation requested
that we review these implementation activities to determine whether they will achieve
their goals. We will do so and report our findings to the Appropriation Committees, as
requested, when Labor has completed its work.

2 i : Viglati f Safe H, R ions by Federal
Contractors (GAO/HEHS-96-157, Aug. 23, 1996).

Several newspaper accounts, however, have reported that in a Feb. 18, 1997, meeting
with A.F.L.-C.1.O. leaders, the Vice President announced that the administration is

developing guidance requiring a company's record on labor laws and violations of safety
and health laws to be considered in awarding federal contracts.

"“Davis-Bacon Act: Process Changes Could Raise Confidence That Wage Rates Are Based
on Accurate Data (GAO/HEHS-96-130, May 31, 1996).

14



98

Labor took some actions that we recommended in our May 1996 report as a short-
term solution to reduce its vulnerability to the use of fraudulent or inaccurate data in the
wage determination process. These actions, including increased verification of
information provided by employers, will at least reduce some of the vulnerabilities of the
existing process. The larger challenge facing Labor, however, is to substantially examine
and improve the overall process.

He@v Ith Insurance Portability

Labor's Pension and Welfare Benefits Administration (PWBA) has significant new
regulatory, interpretive, enforcement, and disclosure responsibilities associated with
implementing the Health Insurance Portability and Accountability Act of 1996 (HIPAA).
These responsibilities stem from Labor's role in enforeing and administering the Employee
Retirement Income Security Act of 1974 (ERISA), which regulates the 2.5 million private
sector, employment-based health benefit plans that cover an estimated 125 million
workers and their families. HIPAA amended ERISA to provide for improved portability
and continuity of health coverage. The HIPAA portability provisions are designed to
improve the availability and portability of health insurance coverage by (1) limiting
exclusions for preexisting conditions and providing credit for previous coverage, (2)
guaranteeing availability of health coverage for small employers, {3) prohibiting
discrimination against employees and dependents on the basis of health status, and (4)
guaranteeing renewability of health coverage for employers and individuals. These
provisions will make it much easier for workers to change jobs and maintain health care
coverage. And, according to Labor, millions more who have been unwilling to leave their
job for a better one out of concern that they would lose their health care coverage would
also benefit.

The Congress set a very short timeframe for implementing these protections: Although
the act was only signed into law on August 21, 1906, the regulations to carry out the
portability provisions must be issued by April 1, 1997, Labor is working with the
Department of Health and Human Services and the Treasury Department to meet that
date because these provisions-called "shared provisions"-involve overlapping
responsibilities of the three departments. In a statement before the Senate Committee on
Labor and Human Resources in February of this year, the Assistant Secretary of Labor for
PWBA said the three departments are "on track" to meet that goal.”® The regulations
issued by April 1 will target the preexisting condition limitation and certification of
previous health coverage portions of the portability provisions. The regulations will
reflect comments received in response to 2 December notice in the Federal Register and
will be fully effective when issued. Nevertheless, Labor intends to ask for public
comunents after they are issued and consider the need for any changes on the basis of the

Statement of Olena Berg, Assistant Secretary of Labor, PWBA, before the Senate
Commitiee on Labor and Human Resources, Feb. 11, 1987,
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comments. Work will continue on other portions of the portability provisions after
publication of the first set of regulations.

STATUTORY FRAMEWORK FOR IMPROVING
LABOR'S MANAGEMENT PRACTICES

Adopting improved management practices can help Labor become more effective in
achieving its mission of improving workforce skills and protecting workers. Recognizing
that federal agencies have not always brought the needed discipline to their management
activities, recent legislation provides a framework for addressing long-standing
management challenges. The centerpiece of this framework is the 1993 Government
Performance and Results Act. Other elements are the 1990 Chief Financial Officers Act,
the 1995 Paperwork Reduction Act, and the 1996 Clinger-Cohen Act. These laws each
responded to a need for accurate, reliable information for executive branch and
congressional decision-making. Labor has begun to implement these laws which, in
combination, provide a powerful framework for developing (1) fully integrated
information about Labor's mission and strategic priorities, (2) performance data to
evaluate the achievement of those goals, (3) the relationship of information technology
investments to the achievement of performance goals, and (4) accurate and audited
financial information about the costs of achieving mission outcomes.

Improving Mission I

GPRA is aimed at improving program performance. It requires that agencies
consult with the Congress and other stakeholders to clearly define their missions. It also
requires that they establish long-term strategic goals, as well as annual goals linked to
them. They must then measure their performance against the goals they have set and
report publicly on how well they are doing. In addition to ongoing performance
monitoring, agencies are expected to perform discrete evaluation studies of their
programs, and to use information obtained from these evaluations to improve the
programs.*®

In moving toward an increased emphasis on program performance and results, Labor has
begun developing an agencywide plan that describes its mission, goals, and objectives.
According to the Office of Management and Budget (OMB), developing an overall mission
and goals is a formidable chalienge for Labor because of the diversity of the functions
performed by its different offices. OMB officials have told us that the different offices in
Labor have developed draft strategic plans that describe their respective goals and
performance indicators. For example, ETA's plan describes its mission, its strategies for

Executive Guide: Effectively Implementing the Government Performance and Results
Act (GAO/GGD-96-118, June 1996) and M. ing for Ri H i

Managing for Results: Using GPRA to Assist
Col nal and ive Branch Decisionmaking (GAO/T-GGD-97-43, Feb. 12, 1997).
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achieving its employment and training objectives, and the measures it will use to assess
program outcomes. These plans were submitted to OMB with the Department's most
recent budget submission. Although Labor is not required to submit the strategic plans to
the Congress and OMB until September 1987, this year's early submission was used to
obtain informal review and feedback on the draft plans.

According to OMB, Labor is committed to developing a strategic approach that
includes measurable outcomes. OMB's review of Labor's plans indicated that some parts
of the Department are doing better than others, especially in identifying measures to
assess results. At the same time, OMB recognizes that developing such mesasures may be
more difficulf for some offices than for others because of the differences in the specificity
of goals and difficulty of quantifying some outcomes.”

According to Labor, it is continuing to make progress in meeting GPRA legislative
mandates. Over the next few months, Labor officials will continue discussions with OMB
as well as consultations with the Congress and the stakeholders.

OSHA, as one of the GPRA pilot agencies, has been involved in a number of
activities geared toward making the management improvements envisioned by the act. It
has developed a draft strategic plan that identifies its performance goals and measures,
and it has been working to develop a comprehensive performance measurement system
that will focus on outcomes to measure its own effectiveness. OSHA and state
representatives have discussed the application of this comprehensive system to OSHA's
monitoring of state safety and health programs. Although we have not reviewed the
quality of OSHA's performance measures, these types of planning and assessment efforts
are consistent with those set out in GPRA to promote a results orientation in reviewing
programs. This system, when fully implemented, will also be responsive to
recommendations we made in a February 1994 report.”

Labor's decentralized organizational structure makes adopiing the better
management practices described in GPRA quite challenging. Labor has 24 component
offices or units, with over 1,000 field offices, to support its various functional
responsibilities. Establishing departmental goals and monitoring outcome measures is a

Ry June 1997, we will be reporting on the prospects for governmentwide compliance
with GPRA.

“In Qccupational Safety and Health: Changes Needed in the Combined Federal-State
Approach (GAO/HEHS-94-10, Feb. 28, 1994), we recommended that OSHA emphasize
measures of program outcome and evaluations of the effectiveness of specific program
features as it assesses both its own activities and those of the state-operated occupational
safety and health programs it is statutorily responsible for overseeing.
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means by which the Department can ensure that its operations are working together
toward achieving its mission.

L ing Financial Reporti

The CFO Act was designed to remedy decades of serious neglect in federal
financial management operations and reporting. It created a foundation for improving
federal financial management and accountability by establishing a financial management
leadership structure and requirements for long-range planning, audited financial
statements, and strengthened accountability reporting. The act created chief financial
officer positions at each of the major agencies, most of which were to be filled by
presidential appointment. Under the CFO Act, as expanded in 1994, Labor, as well as all
other 23 major agencies, must prepare an annual financial statement, beginning in fiscal
year 1996.

Since 1986, Labor has produced audited departmentwide financial statements, thus
complying with this requirement of the CFO Act. Producing audited financial statements
that comply with the act involves obtaining an independent auditor's opinion on the
Department's financial statements, report on the internal control structure, and report on
compliance with laws and regulations. By meeting these requirements, Labor has been
instilling accountability and oversight into its financial activities. Labor aisc has a chief
financial officer, in compliance with the act.

Improving Information Management
and the Use of Information Technology

The Paperwork Reduction Act of 1995 is the overarching statute dealing with the
acquisition and management of information resources by federal agencies. The Clinger-
Cohen Act of 1996 reinforces this theme, by elaborating on requirements that promote the
use of information technology to better support agencies’ missions and to improve
program performance. Among their many provisions are requirements that agencies set
goals, measure performance, and report on progress in improving the efficiency and
effectiveness of information management generally-and specifically, the acquisition and
use of information technology.

The Paperwork Reduction Act is based on the concept that information resources
should support agency mission and performance. An information resources management
~ plan should delineate what resources are needed, as well as how the agency plans to
minimize the paperwork burden on the public and the cost to the goverrunent to collect
the information. The Clinger-Cohen Act sets forth requirements for information
technology investment to ensure that agencies have a system to prioritize investments.
Clinger-Cohen also requires that a qualified seniorlevel chief information officer be
appointed to guide all major information resource management activities.

- 18



102

Labor has made some efforts to improve its information management systems; for
example, it has appointed g chief information officer. OMB, in 1996, raised a question
regarding this individual's also serving as the Assistant Secretary for Administration and
Management. The Clinger-Cohen Act requires that information resources management be
the primary function of the chief information officer. Because it is unclear whether one
individual can fulfill the responsibilities required by both positions, OMB has asked Labor
to-evaluate its approach and report back to OMB in a year.

In past work, we have identified weaknesses in Labor's information management
practices. For example, our review of Labor's field offices demonstrated the lack of
centrally located information on key deparimental functions, such as field office locations,
staffing, and costs. We eventually identified 1,074 field offices,” having constructed a
profile of information about these field offices from information Labor provided.® But
constructing this profile was difficuit. In response to our request for this information,
Labor's Office of the Assistant Secretary for Administration and Managerment queried the
individual components and assembled a list of 1,037 field offices. We identified other
offices using documents Labor provided, which brought the total to 1,056. When Labor
reviewed a draft of the report, it amended the list again to add 18 more offices and bring
the total to 1,074. Consequently, we had to report as a lmitation of our findings that
" there was no assurance that all the information provided used consistent definitions and
coliection methods.

In our report on Labor's Davis-Bacon wage determination process, we also
identified limited computer capabilities as a reason for the process' vulnerability to use of
frandulent or inaccurate data. We found a lack of both computer software and hardware
that could assist wage analysts in their reviews. For example, Labor offices did not have
computer software that could detect grossly inaccurate data reported in Labor's surveys
to obtain wage data. And the hardware was so outdated that the computers had too little
memory to store historical data on prior wage determinations, which would have allowed
wage analysts to compare current data with prior recommendations for wage
determinations in a given locality.

The OIG cited areas in which Labor needs to improve its information management
practices, especially those used to support financial accounting systems. For example,
the OIG reported on ETA's system for accounting for the Job Corps program's real and

*We defined a "field office” as any type of office other than a headquarters office—for
example, a regional office, district office, or area office—established by a Labor
component.

d bor: ir
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(GAO/HEHS-96-178, Sept. 16, 1996).

AGAO/HEHS-96-130, May 31, 1996.
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personal property. The OIG noted that ETA's systems were insufficient, relying primarily
on manual spreadshests; were not integrated with Labor's general ledger; and were not
reconcilable to Job Corps contractor reports. As a result, there was insufficient
accountability for Job Corps real property expenditures.®

This year, we added two new areas to our "high-risk" issues, both of which apply to
Labor as well as to all other government agencies.® The first area, information security,
generally involves an agency's ability to adequately protect information from unauthorized
access. Ensuring information security is an ongoing challenge for Labor, especially given
the sensitivity of some of the employee information being collected.

The second area involves the need for computer systems to be changed to
accommodate dates beyond the year 1998. This "year 2000" problem stems from the
comumon practice of abbreviating years by their last two digits. Thus, miscalculations in
all kinds of activities—such as benefit payments, for example—could occur because the
computer system would interpret 00 as 1900 instead of 2000. Labor, along with other
agencies that maintain temporal-based systems, is faced with the challenge of developing
strategies to deal with this potential problem area in the near future.

CONCLUSION

Labor's programs touch the lives of nearly every American because of the Department's
responsibilities for employment training, job placement, and income security for workers
when they are unemployed, as well as workplace conditions. Labor's mission is an urgent
one. Each day or week or year of unemployment or underemployment is one too many
for individuals and their families. Every instance of a worker injured on the job or not
paid legal wages is one that should not occur. Every employer frustrated in attempts to
find competent workers or to understand and comply with complex or unclear regulations
contributes to productivity losses our country can ill afford. And every doilar wasted in
carrying out the Department'’s mission is one we cannot afford to waste.

Labor currently has a budget of about $34 billion and about 16,000 staff to carry out its
program activities. Over the years, however, our work has questioned the effectiveness of
these programs and called for more efficient use of these substantial resources.

#Office of Inspector General, U.S. Department of Labor, Semiannual Report to the
Congress (Washington, D.C.: U.S. Department of Labor, Apr. 1-Sept. 30, 1996).

“High-Risk Series: Information Management and Technology (GAO/HR-97-9, Feb. 1997).
See also, High-Risk Series: An Qverview (GAO/HR-97-1, Feb. 1997) and High-Risk Series:
Quick Reference Guide (GAO/HR-97-2, Feb. 1897).
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Like other agencies, Labor must focus more on the results of its activities and on
obtaining the information it needs for a more focused, results-oriented management
decision-making process. GPRA and the CFO, Paperwork Reduction, and Clinger-Cohen
Acts give Labor the statutory framework it needs to manage for results. Labor has begun
to improve its management practices in ways that are consistent with that legislation, but
implementation is not yet far enough along for it to fully yield the benefits envisioned.

We are hopeful that the changes Labor is making in its approach to management will help
it better address the two challenges we have identified:

~ developing employment skills through programs that meet the needs of a diverse
workforce in the most cost-effective way and

- effectively ensuring the well-being of the nations' workers while reducing the burden of
providing that protection.

Mr. Chairman, this concludes my prepared statement. I will be happy to answer
any questions that you or Members of the Subcommitiee might have.

For more information on this testimony, call Harriet C. Ganson, Assistant Director, at
(202) 512-9045. Joan Denomme and Jacqueline Harpp also contributed to this
statement.
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Mr. SHAYS. Thank you for your comments, and we will begin
with Mr. Towns.

Mr. Towns. Thank you, Mr. Chairman. Let me begin with you,
Ms. Joyner. You have had the opportunity to evaluate a lot of
training programs during your tenure. What would you consider
one of the best programs? Could you give, say, like some programs
that you think are doing well that you have evaluated?

Ms. JOYNER. Well, there are several ways to look at the data. I
think that the more or less recent studies that we have issued,
what we did was look at not a fundings-free program, that is not
to say whether it is JTPA, Title II(a) or Job Corps or anyone of
those, but what we tried to do was to look at individual programs
onsite and to see where they seem to be successful and what really
made them successful, and we think that kind of critique is useful,
particularly more so than trying to see whether all the programs
funded in a certain way are useful—are really working.

And as I mentioned before, in our work on strategies used by
successful programs, we identified four key characteristics that
seem to be common to them. The Labor Department tells us that
they are now using that information, trying to distribute that mes-
sage through the JTPA programs, and then States are using it as
they are trying to integrate their work force development activities.

I mentioned one of those, which was that the successful pro-
grams seem to be those that focus on employability skills, not just
training them to be a welder, but how can they learn to get to work
on time and why that is important; to identify the kind of barriers
that face them, and to alleviate those barriers, whether it is child
care or transportation, that sort of thing; and also to make sure
that there is motivation to succeed, either to bring into their pro-
gram the priorities to those people who are ready to change or help
them develop that; or when you are doing discreet-skills develop-
ment, to tie it to the local labor market needs rather than just
train them in construction even if there are no construction oppor-
tunities where they have been trained.

Mr. Towns. Thank you. Youth programs have the same problem
that many of the other agencies have, training programs. They are
all over the lot. You have Veteran’s Administration and they are
everywhere. Isn’t that part of our problem, that we cannot cen-
tralize them?

Ms. JOYNER. Well, it is. You are referring probably to the Table
2 in our testimony

Mr. Towns. That is correct.

Ms. JOYNER [continuing]. Where we talk about, at least at that
time, in 1995, the fact that there were 19 training programs that
targeted youth—not just that youth could be in them, but really
targeted toward youth; that seven of those programs were in Labor
and that there were five different agencies

Mr. Towns. In Veterans

Ms. JOYNER. A total of five. Right. And the same thing with all
of these. We think that is a problem. We think there are a couple
of reasons why the multiple programs is a multiple series of prob-
lems. Again, although we cannot quantify the amount, we are cer-
tain that there are administrative—we are losing some money here
administratively by running so many different programs.
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It also is very frustrating for the young person. Let’s say you
want some job training. Where do you go? Which place do you go
to? And you may go to one, and it is not the right one, so you have
to start all over and go somewhere else, and so the service quality
is not going to be as good as if you had a more integrated approach
to work with this enrollment.

Mr. TowNs. And I also think that in terms of duplication
problems

Ms. JOYNER. Oh, absolutely.

Mr. TownNs. I think that is a real issue, and I think that is some-
thing that we cannot afford the luxury of that anymore.

Ms. JOYNER. That is right. To give you an example, one instance
that the one-stop centers are trying to avoid is in the past when
someone would go into one location, they might be given a test to
find out what their interests and their skills were. They would fill
in an application form, and then they would be sent somewhere
else to get one piece of their service and do the whole thing over
again.

And then if they need another service, another piece of the total
package of what they need, they would have to go to another loca-
tion, take another set of tests, fill in another application form.
There was cost involved as well as the frustration to the person
trying to get a service.

Mr. TowNs. Based on the information that you have been able
to collect and that you say, in terms of what you feel makes up an
effective program, how do we get that information out to job-train-
ing programs in the State?

Ms. JOYNER. Well, we have been told by the Labor Department
that they have—well, they asked for many copies of our report. I
know that. I had their number at one time. And, in fact, when I
testified before this committee as a result of that study

Mr. Towns. I remember.

Ms. JOYNER [continuing]. The Assistant Secretary was here, and
he said he made a commitment to get it out, at least through the
JTPA system, and I believe he has, to the service-delivery areas.
They have more recently told us that as they are working with
States that are trying to approach job training in a more coordi-
nated way, that they are supplying that information, and also what
the Labor Department learned; they also issued a report a couple
of years ago and what works and what does not in employment
training, in education as well as in the employment training pro-
grams. I hope that they have been trying to make copies of that
available throughout the country as well.

Mr. TowNs. Good. Let me just switch over to you, Mr. Masten.
Under the new welfare reform law, what will be the Department’s
role in ensuring that welfare recipients get effective employment
counseling and training?

Mr. MASTEN. Mr. Towns, do you want to ask that question again?
I want to make sure I understand exactly

Mr. TowNs. In the new welfare reform law, what is the Depart-
ment’s role in ensuring that welfare recipients get effective employ-
ment counseling and training? They would have a role in this,
wouldn’t they?
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Mr. MASTEN. They would have a role in it. The number of train-
ing programs in the Department of Labor will play a major part
in the strategy of getting a lot of the recipients off of the welfare
rolls, but as far as the specific function of the Department of Labor
the welfare reform legislation itself, I cannot give you the various
specifics of it. All of the training programs in the Department of
Labor will be part of the overall strategy to reduce the number of
recipients on welfare.

Mr. Towns. Yes. But I would think they would be involved in
counseling and training. I hope so.

Mr. MASTEN. That is right, but I am of the opinion that the
GPRA-mandated legislation that is on the books that is forcing the
Department of Labor, as well as the federally run agencies, to come
up with outcome performance measurements, which sadly are the
problems.

When I look at a training program as it involves welfare recipi-
ents and any other group, the bottom line, these individuals should
be able to get jobs that will pay them a salary that will get them
off of welfare and put them into a job which they have been trained
for. It has been my experience that that has not been the case in
most of the programs.

Mr. Towns. Right. Well, let me close it by saying that I think
that your Department—the Labor Department, I should say—will
play a major role in making certain that counseling, the kind of
support of services, and whatever that needs to be done has to hap-
pen in order for this thing to be—for it to be successful or effective,
and that I would just point it out that I am sure it is not your re-
sponsibility totally, but I think that you have a role, and I am
happy to know at least that something is being discussed.

Mr. MASTEN. It is one of the problem areas. As I say, what I look
at, I look at the bottom line of those training programs to get some-
one off of welfare. I grant you, in teaching them the skills to get
them to work on time, to be able to conduct an interview, that is
fine; but they should also be able to leave that area and get a job
that is going to pay them a living salary. They should get a job in
the area in which they have been trained for, and I think that is
what the GPRA will demand that the Department of Labor and all
the other agencies put on the table in the future.

Mr. TownNs. Thank you.

Mr. SNOWBARGER. Let me followup. We have talked a lot about
outcome-based performance measures. Other than the fact that you
are now required to do this by law, what value is there in using
the outcomes-based performance measures?

Mr. MASTEN. Well, for example, JTPA training; if you are trained
to be an accountant or a junior bookkeeper, you are training to be
a junior bookkeeper and you spend 18 months in that training, if
you set the outcome measurement as being how many people get
jobs as a bookkeeper as a result of the training, you will be able
to determine if that program is working.

By the same token, if you add on the training and the return on
the investment if that person was a recipient of welfare prior to
going into that training program, is likely to get a job, and as a
result of the training, get off of welfare, it is another measurement
that would be in keeping with the GPRA.
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1\/51; SNOWBARGER. Prior to GPRA, what measures were being
used?

Mr. MASTEN. The measurement was to get the person in any job,
not particularly in the job for which they were trained.

Mr. GETEK. I would say entered employment; sometimes it was
the number of hours worked. Some programs—for example, the Job
Corps is 20 hours per week, would be one of the criteria. Some
would measure the amount of dollars that were earned in a par-
ticular hour.

Mr. SNOWBARGER. And we are saying at this point that those are
appropriate measures?

Mr. GETEK. Those are beginning measures. Those are more out-
put measures. We think that over a period of time, someone needs
to measure what the total outcome is and what the result is of
those outcomes. And, again, somebody getting a livable wage over
some period of time and holding a job for some period of time other
than say, 20 hours a week, would give you some measure of the
return on investment.

Mr. SNOWBARGER. How long have you been providing these kinds
of programs?

Mr. GETEK. These programs go back to, I believe, the MDTA pro-
gram, which was in the late 1960’s.

Mr. SNOWBARGER. My final question is: why has it taken so long
to figure out that we have not been measuring programs in the
right way? Do you want me to make that rhetorical? I would be
happy to.

Ms. JOYNER. Could I comment? I take your question to be a gen-
eral one about result/outcome-oriented measurement, which is very
important for job training, as it is important for all of Labor’s ac-
tivities, really. And I guess what I would say is that it is much
easier to measure the short-term effects. It is much easier to meas-
ure what you are doing and the immediate output or what hap-
pens, how many got in a job, than it is to really know 2 years later
whether they are self-sufficient.

That takes a greater expenditure of resources. Someone has to be
willing to collect the data over that period of time, and ultimately,
if you want to know if it was the program that was responsible, you
might even need to do some sort of impact evaluations, which
raises the cost up even higher. You might need to deny the pro-
gram to someone in order to compare it, as is being done now with
Job Corps.

If we need definitively to know the outcome, the impact, of Job
Corps, you are going to have to compare it with a group that did
not get Job Corps. That gets into issues of political acceptability,
of your son cannot get into Job Corps because this is an experi-
mental study.

Mr. SNOWBARGER. You mean that Job Corps may not do for their
son what they have been told it would do.

Ms. JOYNER. Absolutely, because these people—programs are run
by people who believe they are doing a good job, and I think, by
and large, want to do a good job; so there is always a difficulty in
convincing people that it will be better to forego giving this be-
lieved good to everyone for the sake of really knowing what works
and what does not.
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So I think absent a real, clear message, in fact, even from the
Congress, that we believe it is worth spending some money to track
these participants and get outcome measures and do the studies,
but it has been a hard thing to do.

And I guess what I wanted to add is while we are on the issue
of outcomes, is to look over some of the worker protection pro-
grams. Take OSHA as an example. OSHA has always been re-
quired in approving State-operated programs in which the States
have the option to run their own programs, that the States had to
have a program as effective as that of OSHA.

We did a lot of studies in the late 1980’s and early 1990’s on
OSHA, and repeated: what is the issue? The OSHA had no idea
how effective it was, so how was it going to know whether the
States were as effective? And what was classically done was if you
do things our way and the process measures match, we will believe
the results are good. And in that area as well, we recommended
and they agreed to, and are now moving toward actually estab-
lishing some results in that area, too. So that they are now holding
inspectors accountable to cite people and to find violations. They
are holding programs accountable to conduct special emphasis, let’s
say, on trenching or in construction that actually reduce injuries in
construction.

So it is a focus on the results, not on some interim measure like
citing them for violations.

Mr. SNOWBARGER. Well, then, a question to both of you is, is
GPRA a sufficient message from Congress that we want to know
the effectiveness of these programs, or do we need to be saying
something more?

Mr. MASTEN. Well, I think it is very sufficient, and as I said ear-
lier, not only just for the Department of Labor, but for the entire
Government, because when you get the basic outcome, and then
you know the return on your investment, the taxpayer will know
whether or not it is worth putting the money out to have the pro-
gram in the first place. And if it is not, then the decision comes
back on Congress to do away with the program.

Mr. SNOWBARGER. Let me ask one final question, Mr. Chairman.
You talked about 163 different programs in 15 different agencies,
only 37 of them in the Department of Labor. Why did you let these
guys do that?

Mr. MASTEN. I like your style.

Mr. SNOWBARGER. Like you say, I only have 1 year to do this,
so I am going to take advantage of it.

But in all seriousness, here we have a Department of Labor who,
I presume that your mission is, you know, employment and train-
ing administration, and yet you have only captured 37 out of 163
programs for your own little bailiwick here, I would think, just in
terms of empire-building, you would want all of them in your de-
partment. But beyond that, I mean, it seems to me that somebody
should have been telling us at some point that, wait a minute. You
have that program; it is just over here, and you are duplicating if
you are not on this program, or that particular concern can be ac-
commodated with this program with just a little bit of flexibility.

Ms. JOYNER. I would say this is actually a point where your two
panels today have something in common
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Mr. SNOWBARGER. Yes.

Ms. JOYNER [continuing]. Which is, here is a problem; let’s create
a new program to fix it, and then one ends up ultimately with lots
of programs addressing the same general issue.

Mr. SNOWBARGER. Well, the thing that concerns me is not only
duplication of programs, but the fact that we have got them spread
over 15 agencies.

Ms. JOYNER. Right. In this case, you have the added factor. That
is right.

Mr. SNOWBARGER. That means you have absolutely no coordina-
tion of those things. Again, I think your point is well taken with
HUD. Why did they develop 240 without telling us, “We can do
that already,” or “Give us just a little bit more authority in this
program, and we can do it there”?

Thank you, Mr. Chairman.

Mr. TOwNs. Let me just say this to Mr. Masten. You know, you
have been before this committee on several occasions and I am im-
pressed by you and I know that you are a knowledgeable person,
and I just want to go back to something. I cannot leave it. I tried
to go back to New York without raising it.

The form is a big thing. Let’s face it, and everybody has to get
up for it. You mentioned about the fact that if something is not
working, then Congress needs to get rid of it.

But there are a lot of things that go into that process that we
have to know in terms of information, in terms of being able to
monitor it, so my question is basically this. Does the Department
of Labor have the necessary personnel, computer system to monitor
the employment counseling and training programs for welfare re-
cipients throughout the country? Because it seems to me that that
would fall under that department. I mean, that is my thinking, and
I must admit, I cannot say. I have only been here a year.

Mr. MASTEN. OK. First of all, Congressman Towns, let me state
for the record, when I said get rid of the program, I said, if the re-
turn on the investment was not sufficient. I gave the two compari-
sons of outcomes; I said, if it is not sufficient—then a decision will
have to be made on whether or not to get rid of it. OK?

Not just get rid of it if it is not working, because we make rec-
ommendations on most of our audits as to what we believe will
make a program better. We make those recommendations to give
the program managers an opportunity to make them better. So if
you can make it better, do it; but if you cannot make it better and
the return is not adequate, then I am saying that their responsi-
bility is to make a decision to get rid of it.

To answer your next question on whether or not the Department
of Labor has a management information system

Mr. TowNs. In place.

Mr. MASTEN [continuing]. In place, the answer is no.

Mr. GETEK. It could be better because the role of the Federal
Government, I do not believe, in the past few years has been what
it ought to be. There is not enough monitoring out there of the
things that you have just spoken about, the counseling and the
other areas that affect people who are coming into the program. It
is left, at least for JTPA, up to the Governors to institute systems.
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The Employment and Training Administration has general over-
sight, but over the prior few years, there have not been a lot of
Federal folks down there looking at whether people are getting
counseling and education and those kinds of things, and I believe
those were policy decisions. And for the program to work, I truly
believe that you have to have an increased amount of Federal over-
sight. It has to work certainly in conjunction with the people at the
local level, but it also has to be that level.

Mr. SNOWBARGER. Yes, Ms. Joyner?

Ms. JOYNER. If I could go back to the first part of your question
and the previous one related, it is the comment about the relation-
ship between the Department of Labor, its employment and train-
ing programs, and welfare reform. The point is to recognize, of
course, that under welfare reform each State will be in control of
what each State chooses to do, how they choose to implement their
requirements for work.

They have some flexibility, not as much as they had in the past,
as to what kind of training would meet the work requirement, and
how in that State they are going to integrate their getting people
on welfare into jobs with the existing job-training structure. So we
have some interests in knowing and some concern that that may
not operate as well as it might at the State level.

Basically, there have been different bureaucracies in each State.
I mean, there are the people who do employment training, and
there are the people who handle the welfare programs, and they
had a job training program, as you know, specifically for welfare
recipients. There have been several, most recently the Jobs Pro-
gram, which now is—it is gone as an official program.

So there is the pot of money for the States to use, and our sense
is that one of the things the Department of Labor, the Federal De-
partment of Labor can do is a part of a more informal attempting,
as we touched on before, more States are trying to do more integra-
tion, working with them.

It is not so much a matter of the Department of Labor telling
them what they have to do—that is not a role that is envisioned
for them in this—but it is more a matter, I think, of getting infor-
mation out, making Department of Labor resources available. Also,
from the standpoint of Labor-operated programs, dealing with po-
tentially more people coming in and how to balance the needs of
more former welfare recipients who now are needing job training—
expanding even beyond the substantial number of welfare recipi-
ents who are already being aided by Labor programs.

Mr. TowNs. Let me just say this. I understand the way we proc-
ess and I understand flexibility and I understand one region might
help find something to be successful and another region might—I
understand all of that, believe me. Trust me, I do, but I think that
somewhere along the line, you need to come up with a pilot project
of some of the five States to be able to feed information in so we
will know what we are doing. That is my concern.

This is a major effort we are going through here, and I think that
we should have some data someplace, and I do not think we should
just leave it to the States because, after all, it is still Federal
money, that they are using, and that is my concern. And they are
probably going to come back and back and back and back, and I
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just would like to know what we are doing and what they are doing
with that money, and then maybe we can learn something. That
is all.

Maybe pick five States, seven States, or nine States, but I think
that it has to be done in order for all of us to feel comfortable. I
really do.

Ms. JOYNER. We have several studies under way. Some of them
are in a group other than my own—our income security group—but
we are also working with them trying to do some studies. As you
suggest, we believe they need to be done to see what is happening
in States and how the job-training needs and job-placement needs
of welfare recipients are being met in different States and what can
we learn from that.

Mr. TowNs. Thank you, Mr. Chairman.

Mr. SHAYS. I thank the gentleman. One of the reasons why I be-
lieve we have lots of different programs and similar programs in
different departments is that each chairman of the standing com-
mittee wanted a little piece of the action, and they did it through
their committee. It never ceases to amaze me. My first surprise
when I was a freshman was, why did the Department of Agri-
culture get into housing? But we have rural housing that goes
through them. That was always a surprise to me.

But the way HUD views its responsibilities, they view their need
as interdisciplinary, so they are going to focus in on recreation, and
they are focusing in on job training, and Labor is going to focus in
on that. One of the big things that we tried to do, in the Repub-
lican Congress last time around was we tried to use some task
force, so we would start to use three committees that we deal with.
We have one committee dealing with one department and another
committee dealing with another department and another com-
mittee dealing with another department, but they all dealt with the
same issue, and we tried to bring it all together.

Our problem is that we tried to overreach. I do not think we are
going to significantly reorganize the Department of Labor, but I
wonder if, like with HUD, if there should not be some reorganiza-
tion. So my first question is going to deal with the program agen-
cies.

I want each of you to tell me the program agency that you think
%s run the most efficiently and the one that has the most chal-
enges.

Mr. MASTEN. I could really take a stab and say the OIG is defi-
nitely in—[laughter.]

There is no question about that.

Mr. SHAYS. Now, where do I see that on program agencies up
there?

Mr. MASTEN. I have a small program within the OIG. I will tell
them about it.

Mr. SHAYS. OK.

Mr. MASTEN. First of all, Mr. Chairman, we have not done an
audit to discern

Mr. SHAYS. And I do not want this to come back and haunt you
in the Department, and they say, “What do you mean?” I will put
it this way: Which are you the least concerned about, and which
do you have the greatest concern?
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Mr. MASTEN. At this point, I am least concerned about BLS.

Mr. SHAYS. OK. I am going to ask you to——

Mr. MASTEN. OK.

Mr. SHAYS [continuing]. Basically because they have had an on-
going mission, it is pretty consistent year to year and so on.

Mr. MASTEN. Exactly.

Mr. SHAYS. OK.

Mr. MASTEN. And I would have—so I would like to say I have
more concern with the  Employment and Training
Administration——

Mr. SHAYS. OK.

Mr. MASTEN [continuing]. Because it encompasses most of the
training programs that are part of the strategy of the new welfare
reform and getting the welfare recipients off the rolls. So that
would be a major concern, because they have the programs that are
going to arrange a part of that strategy.

Mr. SHAYS. Now, you are going to tell us the relationship that
you have with your subordinates, whether they feel they can be to-
tally up front and honest without having any judgment on your
part.

Mr. MASTEN. That is really the position that I am in now, be-
cause they are totally up front. [Laughter.]

Mr. SHAYS. So where would be

Mr. GETEK. You have to go where the money is, and that is the
Employment and Training Administration——

Mr. SHAYS. OK.

Mr. GETEK [continuing]. And they have an impact on a whole lot
of things, and the proposals that are coming out for welfare reform
certainly are going to affect the Employment and Training Admin-
istration.

Mr. SHAYS. OK. Well, Ms. Joyner?

Ms. JOYNER. Well, first of all, your question about most effi-
ciently managed, I would not have a basis to answer that at all.

Mr. SHAYS. OK.

Ms. JOYNER. We have not—we did

Mr. SHAYS. What shows up on your radar screen the least?

Ms. JOYNER. We also have organizationally that another unit,
and I have to admit, within GAO rather than my own that does
more work with the pension and welfare benefits.

Mr. SHAYS. OK.

Ms. JOYNER. But I know that they have had some concerns in the
past, which are less so now, about some of the pension issues and
enforcement issues there. I would share my colleague’s concern.

We, too, try to follow the dollar, and if you are looking at things
that you have gotten in the Employment and Training Administra-
tion with a large flow through of money there, that would certainly
be one that is on the screen. Let me put it that way.

Mr. SHAYS. OK. Which is the one that shows up the least in mat-
ters, you hear about the least, the least criticism?

Ms. JOYNER. I really am uncomfortable with that.

Ms. GANSON. I would echo that I do not have a basis for taking
an opinion on which is the most efficient. I would say that the Em-
ployment and Training Administration definitely has the challenge
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of dealing with all these different employment and training pro-
grams.

I would also say that the Occupational Safety and Health Admin-
istration has a real challenge in terms of changing the way it
operates——

Mr. SHAYS. Yes.

Ms. GANSON [continuing]. Which it has over time, and I think is
really in the spirit of GPRA in terms of becoming more customer-
oriented.

Mr. SHAYS. The bottom line there is we know that if they had
to inspect every facility, they would do it about once every hundred
years.

Ms. GANSON. Yes.

Mr. SHAYS. So they have to—the main project and——

Ms. GANSON. Right. So I do think that they are, in terms really
taking that challenge head on.

Mr. SHAYS. Now, we have not talked much about—first, when
you talked about employment, is it fair for me to think of the Vet-
erans’ Employment and Training Services faced some of the same
challenges as the Employment and Training Administration? Do
you have some of the same challenges?

Mr. GETEK. The programs are similar, except you are targeting
the veterans’ groups certainly, and

Mr. SHAYS. But it surprised me when I was in the State of Con-
necticut as a Member of Congress, that I was talking about how
we did not have any veterans’ assistance in our land, and then I
found out the Department of Labor did. You know, the VA did not,
but the Department of Labor did, and that was just surprising to
me how we were

Ms. JOYNER. Well, it is somewhat different, too, in that the major
activities under the Veterans’ Employment Training Services are
the people that they find at employment service centers—employ-
ment offices around the country. The LVERs and the DVOPs—we’ll
have to think what all this stands for—but there are people who
are designated to work with disabled veterans and other veterans
in general.

They are federally funded, but they are working under the direc-
tion of the State programs, so that when an unemployed person
goes into the Employment Service and says, “I am looking for
work,” if you are a vet, then you immediately are provided with as-
sistance from these people onsite. What, in fact, we are doing is,
starting now, is responding to a request from the House Veterans’
Affairs Committee to try to find out more about how that is work-
ing. But it is quite different from, say, funding a JTPA program for
youth. That is a different kind of activity program.

Mr. SHAYS. When the private sector looks to Government, they
use as their guideline basically three people at the most should
make a decision on one issue. Then there is some sense of owner-
ship and some sense of worth on the part of the employee. In the
Federal level sometimes I hear numbers of 9 or 10 people make a
decision; therefore, no one feels they have made a decision.

And I am wondering when we talk about—I am leading this to
HUD, but you all could respond to it—I am just wondering if in the
whole process of downsizing, if we are able to restructure so less
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people have to pass judgment, when they are, in fact, gone, we
might not have enough people to do the job.

Ms. JOYNER. It might have an increased sense of accountability
on the part of each person.

Mr. SHAYS. Well, that would be one obvious benefit, but I guess
what I am saying to you is, if we continue the same structure
where everyone has to pass judgment, then you may need a lot
more people; but if we are willing to have less people make the de-
cision, I am wondering if then we would not be able to develop
enough.

I think the big challenge for Government is our pay scale, par-
ticularly in terms of Social Security, but I could say it for the De-
partment of Labor and HUD as well. The most that we pay that
employee as a Federal employee might be $120,000, where if they
were in the private sector, they would be making hundreds of thou-
sands of dollars, and this, in some cases, forces us to hire outside
consultants because we cannot get the top-skilled person always.
We have a lot of skilled people, but they take a significant reduc-
tion, particularly on the systems side.

Another question: Let me just end with this issue. I asked you
in terms of the administration within the program agencies, and
you were in some cases telling me about the program as well and
weighing that in your decision of which might be the one with the
biggest challenge. When I look at the pension and welfare benefits
and wonder if that is not a gigantic potential problem for us, based
on some of your comments, what is the biggest problem as it re-
lates to pensions?

Mr. MASTEN. First of all, Mr. Chairman, understand that the
pension system involves so much money, it provides the oppor-
tunity for a lot of fraud and abuse. It also draws very sophisticated
and very intelligent people into that system who can mask fraud
and abuse at certain levels and so timely to determine this.

Mr. SHAYS. OK.

Mr. MASTEN. Because of some of the controls that are in place
now, fraud could be taking place in any number of areas many,
many years prior to it ever coming to light——

Mr. SHAYS. Interesting.

Mr. MASTEN [continuing]. Because we simply do not have control
procedures in place to catch it. The audit was—excuse me—dJohn
can go into more detail on it, but that is one of the biggest things.
There is so much money there and so much opportunity for fraud
and abuse, it is so timely to detect.

Mr. SHAYS. OK.

Mr. GETEK. Repealing the limited-scope audit provision, we be-
lieve, will go a long way because then you will have the public ac-
countlng firms that are doing the audits now giving an opinion on
all of the dollars.

Mr. SHAYS. Why do we have a limited-scope audit? What was the
basis for that?

Mr. GETEK. I believe when the ERISA laws were passed, institu-
tions like savings and loans and regulated insurance companies
were exempt because they believed they were reviewed enough, but
obviously the savings-and-loan crisis that we are aware of causes
some questions in that area.
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When an accountant gives an opinion, it certainly shows the
amount of work that they have done. When they do not give an
opinion, there is no review of the assets that are in the plan. Re-
moving the limited scope provision certainly goes a long way to en-
sure that the control environment is there and if there is some-
t}lling gvrong, that people, who are in positions of authority, will be
alerted.

Mr. SHAYS. OK. Now, and the political restraint is just that the
organizations would be fighting us to not have the kind of:

Mr. GETEK. Well, we believe—AICPA is in favor of this now, I
believe, as well as the GAO.

Mr. SHAYS. OK. Any other comment about the pensions? OK. I
am going to end, unless my colleagues have any questions, just
asking each of you to tell me the one question that you wish we
had asked.

Mr. MASTEN. One of the questions, obviously enough, is how my
office can continue to do more with less when the program agencies
are given more responsibility and more money to initiate programs
for which I am going to have oversight responsibility. With my fi-
nancial resources, how am I going to be able to take on the addi-
tional responsibility and carry out my mission?

Mr. SHAYS. And just briefly tell me what were your resources 2
years ago versus now. Are they about the same, or they have gone
down?

Mr. MASTEN. Down. They have definitely gone down, Mr. Chair-
man. In fact, I recall that I had to go to the Secretary in this last
go-round and ask for $500,000 so that I would not have to lay off
anyone.

Mr. SHAYS. OK. But is your personnel still pretty static, or is it
actually——

Mr. MASTEN. My personnel has gone down as well because it was
mandated that we get down to a certain FTE every year to the year
ninety——

Mr. SHAYS. Nine.

Mr. MASTEN [continuing]. 1999, and we have not met that. In ad-
dition to the need for resources, we have the oversight responsi-
bility. We have had to rearrange our entire priorities in order to
address certain things. We do not have money, for example, to con-
duct national audits. We have to go to small audits and change our
priorities, and that leaves the big problem that you had focused on.

Mr. SHAYS. Well, we have five departments to oversee, and I
think that we made a decision that we were going to focus on HHS,
and basically in Labor I feel that we focus the least amount on, and
there I think that we have to do a lot more this year. The advan-
tage is that we have staff now who have worked for 2 years, so I
feel like we are going to be able to accomplish a little bit more, and
I really look forward to seeing if we can provide a little more over-
sight on our side, and we might be more sympathetic for your posi-
tion, too, as well. We will not ask you to do more, though.

OK. Ms. Joyner, a question that you wish we had asked or

Ms. JOYNER. Yes. It is a matter of following up on the amount
of inquiry that you were following earlier, when you talked about
the different departments and which ones faced the most chal-
lenges and which were most efficiently run and so forth, and trying
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to work across the different program agencies. I was hoping that
you would then go ahead and ask what could be done to integrate
the activities and really focusing on a smaller number of issues in-
stead of focusing on the broader issue——

Mr. SHAYS. I would like to ask you to respond to that question.
I mean, we get involved in reorganization. The committee gets in-
volved in establishing the price, but the whole issue of reorganiza-
tion is an issue that we did not spend any time on in the last years,
and it is something I am eager to get into.

Ms. JOYNER. OK.

Mr. SHAYS. So do you want to just give me a taste of what you
might suggest?

Ms. JOYNER. OK. Yes. But what I think will play—will help in
this regard is not necessarily the boxes on the chart——

Mr. SHAYS. Yes.

Ms. JOYNER [continuing]. But it is, in fact, your consultation role
with the agencies, as required by the Government Performance and
Results Act. They are expected to come up with agency-wide mis-
sion statements and goal statements and measures that they will
use to track performance toward that. I would encourage you to
ask them to talk with you about their worker protection activities
as a whole rather than what is OSHA doing, you know, what are
each of the other agencies doing, too. How are you pulling together
all of your resources in the whole department toward that par-
ticular part of your mission, and how might you improve that, and
how will you tell me next year what result, what progress you
made toward it, and, similarly, in any other mission.

Mr. SHAYS. The individual we would call I would think would
have a primary responsibility to the under secretaries in each of
the departments.

Ms. JOYNER. I am not sure how the departments are handling
their consultation with——

Mr. SHAYS. The under secretary in Labor is really the manage-
ment person whose prime responsibility is

Mr. MASTEN. The deputy secretary.

Mr. SHAYS. I am sorry. I call it the “under secretary,” and you
call it the “deputy secretary”?

Mr. MASTEN. Right. The under secretary, I believe, was in the
good old days.

Mr. SHAYS. OK. The No. 2 person in the department is the one
who is usually in charge of the administrative function.

Mr. MASTEN. That is correct.

Mr. SHAYS. OK. Well, you have whetted our appetite, and this is
really the purpose for these hearings, and I thank you very much,
and we look forward again to working with you. And it is some-
thing that I just think we have a lot of opportunities, so I look for-
ward to that.

I will say to you, my sense is that this Republican Congress—
it tends to not focus a lot of time and attention in a favorable way
on the Department of Labor—is going to be a little more receptive
to making some significant changes without feeling like we have to
totally reinvent the Department of Labor. And I think if that is the
case, then we might see some real progress.

Do you have any comment you want to make?
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Mr. TowNs. No. Thank you, Mr. Chairman.

Mr. SHAYS. Do you feel a lot better having asked that one ques-
tion that you were considering waiting and going home and not
asking? Do you feel better now?

Mr. Towns. I feel much better, Mr. Chairman.

Mr. SHAYS. Thank you very much. This is a partnership, if you
do not know, among all of us. Thank you. I will now close this
hearing.

[Whereupon, at 4 p.m., the subcommittee was adjourned.]
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The subcommittee met, pursuant to notice, at 10:05 a.m., in room
2247, Rayburn House Office Building, Hon. Christopher Shays
(chairman of the subcommittee) presiding.

Present: Representatives Shays, Snowbarger, Gilman, Pappas,
and Kucinich.

Staff present: Lawrence J. Halloran, staff director and counsel,
Robert Newman, and Marcia Sayer, professional staff members; R.
Jared Carpenter, clerk; Ron Stroman, minority professional staff;
and Jean Gosa, minority administrative clerk.

Mr. SHAYS. I'd like to call this hearing to order and to welcome
our witnesses and our guests, as well. This hearing continues the
subcommittee’s review of the cabinet departments within our over-
sight jurisdiction. We asked the Inspectors General, the IGs, and
the General Accounting Office, or GAO, to comment on the mission,
management, and performance of the Department of Health and
Human Services and the Department of Veterans Affairs.

Together, these two Departments will spend $417 billion next fis-
cal year—fully one-quarter of total Federal outlays. Seventy-seven
percent of those outlays, or $320 billion, will be spent purchasing
or providing health care.

In the last Congress, this subcommittee held eight hearings ex-
amining ways to improve the Federal effort against health care
fraud. Our persistence, particularly that of our subcommittee col-
league, Mr. Schiff, was rewarded when these proposals were in-
cluded in the Kennedy-Kassebaum Health Care Bill signed by the
President.

The most significant of those proposals made fraud against all
health care providers a Federal criminal offense. Consistent with
legislative proposals offered by the subcommittee’s ranking mem-
ber, Mr. Towns, the new law also gives the Department of Justice,
the HHS—Health and Human Services—IG, and others increased
stable funding to wage the fight against health care fraud.

So some progress has been made to improve the performance and
protect the integrity of Federal health care programs. But, as we

(119)



120

will hear in today’s testimony, HHS and VA programs remain vul-
nerable to waste, mismanagement, and fraud.

Our subsequent oversight hearings and the focus of our consulta-
tions with the departments on the implementation of the Govern-
ment Performance and Results Act will be guided to a great extent
by the views expressed today by our capable oversight partners, the
Inspectors General of the General Accounting Office.

And so, again, I'd like to welcome our guests and recognize our
two members, Mr. Snowbarger, who is the vice chairman of the
subcommittee. Do you have any opening comments?

Mr. SNOWBARGER. No. Thanks, Mr. Chairman.

Mr. SHAYS. Our gentleman from New dJersey, would you like to
make a comment?

Mr. PAPPAS. No, thank you.

Mr. SHAYS. OK. Now, I would note that presently we have no
member from the minority side here. Mr. Towns, who has been a
very faithful partner, is still in New York. But this is the kind of
hearing that, frankly, we work on a bipartisan basis, and some-
times I've left this committee and given the gavel to Mr. Towns.
So we're equal partners in this process. And I'll invite the minority
counsel to ask questions if there’s something the minority feels that
we need to get on the record.

So we’ll do that. And at this time, we have before us Ms. June
Gibbs Brown, the Inspector General of the Department of Health
and Human Services, and Michael Mangano is accompanying her;
he will not have a statement, but will respond.

And then Richard Hembra, Assistant Comptroller General for
Health, Education and Human Services, General Accounting Office,
accompanied by Marsha Lillie-Blanton, and also Thomas G.
Dowdal.

Mr. DowbDAL. Dowdal. Right.

Mr. SHAYS. Did I say it right?

Mr. DOWDAL. Yes.

Mr. SHAYS. OK. What I need to do, as you know, we swear in
Members of Congress, we swear everybody who comes before the
committee, and that way we don’t have to get into a value judg-
ment. So we’re just going to do what we always do.

[Witnesses sworn. |

Mr. SHAYS. OK. For the record, all our witnesses have responded
in the affirmative, and we will start with you, Ms. Brown.

Ms. BROWN. Thank you, Mr. Chairman.

Mr. SHAYS. And I'm going to ask that you turn that mike on.
We're going to use the clock only as a basis of knowing how long
you’ve spoken. But we want your statement on the record. And ac-
tually, if I could, two housekeeping things before we begin. I would
ask unanimous consent that all members of the subcommittee be
permitted to place any opening statement in the record and that
the record remain open for 3 days for that purpose. Without objec-
tion, so ordered.

And I ask further unanimous consent that all witnesses be per-
mitted to include their written statements in the record. And with-
out objection, so ordered. We're going to have the clock on for 5
minutes and then we’ll roll it over again. OK? And just do it auto-
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matically. Leave it on red for a second, just so we keep track. And
then flip it again.

Is the other mike not working? Seriously? You know, before we
begin, I'd just like to see if it’s plugged in here, Jared, so——

Ms. BROWN. I think it’s the switch.

Mr. SHAYS. And then if you could just check. Yes. That is on.

STATEMENTS OF JUNE GIBBS BROWN, INSPECTOR GENERAL,
DEPARTMENT OF HEALTH AND HUMAN SERVICES, ACCOM-
PANIED BY MICHAEL F. MANGANO, PRINCIPAL DEPUTY IN-
SPECTOR GENERAL, DEPARTMENT OF HEALTH AND HUMAN
SERVICES; RICHARD L. HEMBRA, ASSISTANT COMPTROLLER
GENERAL FOR HEALTH, EDUCATION AND HUMAN SERVICES,
GENERAL ACCOUNTING OFFICE, ACCOMPANIED BY MARSHA
LILLIE-BLANTON, ASSOCIATE DIRECTOR FOR HEALTH SERV-
ICES, QUALITY AND PUBLIC HEALTH ISSUES, GENERAL AC-
COUNTING OFFICE; AND THOMAS G. DOWDAL, ASSISTANT
DIRECTOR FOR HEALTH FINANCING AND PUBLIC HEALTH
ISSUES, GENERAL ACCOUNTING OFFICE

Ms. BROWN. Thank you, Mr. Chairman, for the opportunity to
present this panel what we think are some of the greatest chal-
lenges to the HHS program outlays.

Mr. SHAYS. OK.

Ms. BROWN. I would like to single out for your consideration
three program areas in Medicare, home health, hospice, and dura-
ble medical equipment.

Far and away, the home health benefit is one, of the most vul-
nerable components of the Medicare program. Expenditures have
increased five-fold. The number of visits has more than doubled
over the past 6 years, from $3.5 billion, for approximately 2 million
beneficiaries, in 1990, to $16.9 billion for 3.7 million beneficiaries,
in 1996.

By comparison, spending in the Medicare program as a whole
grew 84 percent over that same period. Unfortunately, fraud and
abuse significantly impact the high growth rates of home health.
We have now completed audits of eight home health agencies in
Florida, Pennsylvania, and California. These audits revealed error
rates for these agencies ranging from 19 to 64 percent. We found
visits that were not reasonable or necessary, patients that were not
home-bound, services not properly authorized by a physician, and
bills for services not rendered.

Preliminary data from additional audits underway in the other
States indicate similarly high error rates. We also found extreme
and seemingly unjustifiable variation in services rendered by home
health agencies, with an average of 33 visits per episode for lower
cost providers and 102 for higher cost agencies. We have rec-
ommended more effective reviews of home health agencies, case
management, adequate funding of fiscal intermediaries, and more
involvement of beneficiaries through explanation of benefits and
their own certification for home bound status.

However, the problems are so pervasive that a legislative re-
structuring of Medicare’s payment system is called for. Options in-
clude prospective payment, capitation payments, beneficiary cost-
sharing, and benefit targeting. We are also concerned about the
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substantial growth in Medicare payments for the lengths of stays
for patients in hospice care.

Our 1994 review of Medicare hospice eligibility in Puerto Rico
disclosed large numbers of hospice beneficiaries who were not ter-
minally ill and, therefore, not eligible for the benefit. Twenty mil-
lion dollars was inappropriately paid for services rendered to them.
In audits of 12 large hospices located in Illinois, Florida, Texas and
California, we found that 65 percent of the patients who were in
hospice over 210 days, or 7 months, did not qualify for the benefit.
These audits identified $83 million in overpayments.

A particular vulnerability exists with regard to hospice services
provided to nursing home residents. We will continue to investigate
hospice providers who are blatantly enrolling Medicare bene-
ficiaries that do not qualify for the benefit. HCFA took strong ac-
tion to resolve the problem in Puerto Rico, including decertification
of problem providers. So we know that strong management action
can go a long way to solving this problem.

However, we believe that congressional action is also warranted.
We recommend legislation to reduce Medicare payments after 210
days. This would provide appropriate incentives to the hospices to
enroll only those beneficiaries who meet Medicare guidelines, while
still affording them some financial protection and resources to care
for patients who live longer than expected. We also recommend re-
ducing hospice payments for patients living in nursing homes to
more accurately reflect the increment of additional services pro-
vided by the hospices to them.

More progress has been made in dealing with this problematic
area. Particularly, HCFA established four durable medical equip-
ment regional carriers, or DMERCs, who specialize in making
Medicare payments for these items. Unfortunately, we continue to
see problems in the durable medical equipment. Our studies have
found overutilization of wound care supplies, overutilization and
false billing of incontinence supplies, fraudulent billing for body
jackets, and excessive payments for oxygen services, nebulizer
drugs and interim nutrition therapy. Like the hospice program,
problems are particularly pronounced in a nursing home setting.

I am happy to report that in addition to discovering problems, we
are also developing new and effective ways to deal with them. One
good example of this is the problem with incontinence supplies.
And I have a chart here which I would like to call your attention
to. Our exposure of these billing abuses couple with a coordinated
national investigation involving more than 20 separate cases in a
concentrated effort by the Health Care Financing Administration’s
durable medical equipment carriers, has turned the escalated reim-
bursements downward. By the end of fiscal year 1995, the abusive
practices we identified had all but disappeared, and Medicare is
now saving more than $104 million per year as a result.

While such administrative remedies can be effective, we believe
that fundamental reforms are also needed. We recommend legisla-
tion to authorize competitive bidding, to make it easier for the
Health Care Financing Administration to reduce inherently unrea-
sonable payment levels, and to fold payments for some supplies
into the payments made to nursing homes.
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Home health, hospice and medical equipment and supplies are
serious vulnerabilities. We have other concerns, as well, and we
continue to find false bills for lab services, excessive prices for pre-
scription drugs, and inappropriate billing of hospital outpatient
services, for example. Once again, I appreciate the opportunity to
appear before you today and share with you some of our concerns
related to waste, fraud and abuse in HHS programs.

I’'d be happy to respond to any questions.

[The prepared statement of Ms. Brown follows:]
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Good Moming, Mr. Chairman. [ am June Gibbs Brown, Inspector General of the Department of
Health and Human Services. am accompanied by our Principal Deputy Inspector General,
Michael F. Mangano. You asked our office to identify areas of waste, fraud, abuse, and
opportunities for cost savings in the Department’s programs. We continue to believe that the
greatest challenges and opportunities lie within the Medicare program, specifically in the areas of
home health, medical equipment and supplies and hospice benefits, especially when provided in
nursing facility settings. Today, we will provide you an update of our work on these subjects.

As this Subcommittee is aware, Medicare is one of our nation's most important social programs.
It provides health care coverage for more than 38 million elderly or disabled Americans.
Because of the huge sums of money being spent, $191 billion in FY 1996, there will always be
individuals or companies that attempt to defraud the Medicare program. It is not enough to
simply identify improper billings and recommend recovery of the Medicare reimbursements. As
we gain more understanding of these abuses, we alse explore the root causes of the
vulnerabilities and work with the Health Care Financing Administration and the Congress to
bring about positive protections in the programs. First, I would like to review our experience
with the Medicare home health benefit.

HOME HEALTH

Medicare Part A pays for home health services for beneficiaries who are homebound, in need of
care on an intermittent basis, and under the care of a physician who both establishes a plan of
care and periodically reviews it. Beneficiaries receive yus services including part-time or

intermittent skilled nursing care and home health aide services, physical speech and occupational
therapy, medical equipment and supplies, and medical social services. The benefit is unlimited

Aavod inall

as long as the services are consi y Y-

. Rapid Growth. The home health benefit is one of the fastest growing components of the
Medicare program. InFY 1990, Medicare spent $3.5 billion for home health services for
approximately two million beneficiaries. By FY 1996, expenditures had grown five-fold to
$16.9 billion, and the number of beneficiaries increased to 3.7 million. Home health
expenditures now account for 8.8 percent of total Medicare spending, compared to 3.5 percent in
1990. In addition to the increasing number of home health beneficiaries, utilization has doubled,
from an average of 36 visits per Medicare beneficiary receiving home health benefits in 1990 to
76 visits in 1996. The Congressional Budget Office estimates that spending for home health
services will reach $31 billion by 2002.

The reasons for the rapid growth of home health expenditures are numerous. Some of the growth
is appropriate and expected due to changes made to the benefit, demographic trends, and
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technological advances. Court cases have also liberalized coverage of the benefit so that more
beneficiaries can receive care for longer periods. There are many new medical technologies,
such as infusion therapies, which can now be provided at home that in past years would only
have been delivered in hospitals. In addition, we know that a growing and aging Medicare
population will result in increased home health costs. The trend toward providing more care in
the community instead of institutions has also impacted the use of home health services. Finally,
growth can be attributed to the fundamental structine of the benefit as well as problems with the
management of the home health benefit.

Fraud and Abuse. Unfortunately, fraud and abuse also significantly impact the high growth
rates of home health. Over the past several years, we have issued evaluations and audits that
have identified numerous types of fraud and abuse problems. The home health benefit is
particularly susceptible to exploitation compared to other types of health services because the
care is provided in patients’ homes with limited sepervision.

‘We have now completed audits of eight home health agencies in Florida, Pennsylvania, and
California. These audits revealed that the agency error rates--the percent of the home health
visits paid for by Medicare but which did not meet Medicare guidelines--varied from 1910 64
percent. We found visits that were not considered reasonable or necessary, visits for patients
who were not homebound, visits improperly or not even authorized by a physician, and visits
which were not provided to Medicare beneficiaries. Preliminary data from additional audits
underway in other States indicate similarly high error rates. We are therefore concerned that
such high error rates may be commonplace. >

Unexplained Variation. We are also concerned about the extreme variation in payments to
home health agencies and the fact that such variations are growing without clear justification. In
FY 1993, lower cost home health agencies (those which provided less than the national average
of visits per episode) averaged 30 visits per episode, whereas the higher cost agencies (those with
visits per episode above the national average) provided 85. One year later, the lower cost
agencies provided 33 visits per episode, while the average for the higher cost agencies jumped to
102, We found that private for-profit home health agencies tended to be the moze costly.
Additionally, we have found that home health agencies in four southeastern States--Tennessee,
Alabama, Mississippi, and Georgia--averaged twice as many visits per Medicare beneficiary as
home health agencies in all other States. These four States averaged approximately 100 visits per
episode compared to approximately 54 for all other States.

Our analysis indicates that beneficiary age, race, gender, qualifying condition, principal
diagnostic codes, and overall quality of care do not account for these variations. Itappearstous
that the differences are due mostly to the discretion afforded home heaith agencies to influence
the amount of care given to their clients.

Looking for Solutions. Our work has shown repeatedly that there is a need for greater control
and protection from fraud and abuse. However, we must proceed cautiously to ensure that any
measures to control the benefit do not harm those beneficiaries who truly need these services.
Our focus must be on protecting the benefit as well as controlling expenditures and minimizing
the potential for fraud and abuse.
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To learn more about how this might be done, we examined practices of private insurance
companies, State Medicaid agencies, the Department of Veterans Affairs, the Civilian Health and
Medical Program of the Uniformed Services (CHAMPUS), and yus health mai
organizations (HMOs) manage their home health care programs. While their benefit structures
were similar to Medicare's, they did try to control costs in ways that Medicare does not. For
example, some place limits on the number of visits or caps on the dollar amount that can be paid.
Many tried to target their programs more specifically to the individualized needs of their
beneficiaries. They also undertook more intensive utilization control measures such as reviews
of physician referral rates, post-pay edits, and utilization profiling combined with physician
education,

.

We found that HMO's provide home health care for only one-fourth the cost of the Medicare fee-
for-service program. The HMOs that responded to our survey spent an average of $882 per
beneficiary in 1994 compared to Medicare's fee-for-service cost of $3,464. They do this by
using case managers 1o review and approve patient care. These case managers work with
physicians to plan care and write orders, review and approve both initial and continning visits,
review medical necessity, track and report outcomes and cost savings on a monthly basis, and
participate in quality assurance activities such as clinical record reviews, team meetings, and case
conferences. They carefully control both the number and kind of visits, constantly evaluating the
care provided.

Administrative Remedies. Based on these practices and on our own analysis of weaknesses
which we found, we have made several recommendations aimed at controlling Medicare
expenditures and reducing the potential for fraud, waste and abuse. These recommendations
include more effective reviews of home health agencies, funding case 0 programs in
the fiscal intermediaries, ensuring that fiscal intermediaries have adequate resources to detect
inappropriate claims, and requiring beneficiaries to certify their "homebound” status.

Legislative Changes. However, we believe that management actions like these will not be
sufficient. The problems are so commonplace that a restructuring of Medicare's payment system
is called for. Options include prospective payment, capitation of payment for services,
beneficiary cost sharing, and benefit targeting.

Given the current rapid growth rate, substantial savings can be attained by preventing abuse and
constraining over utilization of this benefit. The amnount would, of course, depend on the success
of payment control methods or the type of benefit restructuring enacted into law. Any estimate
of savings is sensitive to many factors such as the actual home health growth rate, growing use of
Medicare ged care and behavioral changes due to any legislative or regulatory changes.
However, to give a general sense of the problem and of potential savings, a 10 percent reduction
of payments last year would have saved $1.7 billion, and a 20 percent reduction would have
saved $3.4 billion,

HOSPICE

The Medicare hospice benefit was established in 1983 and may be elected by Medicare
beneficiaries who are diagnosed with a terminal iliness and have a life expectancy of 6 months or
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less. Hospice is the provision of palliative care, usually in the home, where the dying person can
be in contact with family and friends.

Rapid Growth. Total hospice payments have increased dramatically. In 1995 Medicare paid
approximately $2 billion for hospice services, more than 24 times the amount spent in 1986. In
contrast, Medicare expenditures for home health services grew about 5 times during the same
time period. We are concerned about the substantial growth in hospice payments and lengths of
‘stay for patients in hospice.

General Fraud and Abuse. We have recently undertaken a number of studies related to
Medicare’s hospice benefit. 'We found that certain providers are misusing the benefit by
enrolling a high number of ineligibie beneficiaries. In 1994, we completed a review of Medicare
hospice eligibility in Puerto Rico. This study disclosed large numbers of beneficiaries in hospice
care who were not terminally ill and therefore not eligible for the benefit. We estimate that $20
million was inappropriately paid for services rendered to ineligible patients in Puerto Rico.

With the Puerto Rico results as background, we began a broader review of this important benefit.
We have also audited 12 large hospices located in Iilinois, Florida, Texas, and California. We
found, on average, that 65 percent of the patients in hospice over 210 days did not qualify for the
benefit. From these audits we identified $83 million in overpayments. In addition to the
problem of overpayments, these audits discovered other problems regarding internal controls,
questionable hospice marketing practices, and potential illegal incentives to refer nursing home
patients to hospices. We have ongoing investigations.

Special Vulnerabilities for Nursing Home Patients. Beginning in 1986, Medicaid nursing
home patients were allowed to elect hospice care. Recently we have begun to look closely at
hospice patients residing in nu:smg homes ‘We are finding that nationally approximately one-
fifth of hospice patient: g in g homes were incligible for the benefit. Approximately
one-third of those that lived beyond 210 days had been ineligible for the benefit when they
enrolled.

When a nursing home patient elects hospice, the hospice assumes responsibility for the
professional management of the patient's medical care, but the nursing home continues to
provide the patient’s room, board and other services. The payment system for hospice patients
residing in nursing homes is complex, invelving a transfer of funds from the State Medicaid
program to the hospice and then a payment by the hospice fo the nursing home. The average
amount that the States transfer to the hospices is $73 per day per patient. The hospice may
transfer some, all, or more than this back to the nursing home to cover routine daily needs. The
hospice also receives the same level of payment from Medicare for providing hospice services to
these patients as it does for patients residing at home--$96 per day. The end result is that both
the nursing home and hospice receive payment for providing services to beneficiaries residing in
pursing facilities. We are currently looking at the type and frequency of the services being
provided to these patients, Many times we are finding that hospices are providing routine care
that is being provided by the nursing home, and usually fewer services than they provide to
patients at home.
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Another factor affecting the increase in hospice payments may be the 1990 repeal of the 210 day
limit for hospice care. Prior to 1990, hospices were more conservative in deciding who would be
admitted under the benefit and when to admit the patient. If the patient lived beyond 210 days (7
months), the hospice would have to absorb the cost of providing care to the patient since
Medicare would not pay beyond this time. Repeal of the 210 day limit shifted the financial risk
for patients living longer from the hospice to Medicare, Prior to the repeal of this limit, less than
6 percent of hospice patients lived beyond 210 days. In early 1996, however, approximately 14
percent of patients had lengths of stays longer than 210 days.

Let me be clear that we recognize that some of the longer stays may be a positive development,
perhaps reflecting the fact that hospices are providing care that is beneficial to the patients and
resulting in longer life. Furthermore, we recognize how difficult it is to predict how long evena
seriously il person may live, and we fully expect that some hospice patients will live beyond
initjal estimates made by physicians. What we are concerned about is patients whose medical
condition never did support a prognosis of death within 6 months (as required for eligibility for
the Medicare hospice benefit). For example, our audits found patients with "unspecified”
debility, or with Alzheimer disease or other chronic or lingering conditions which at the time of
admission to the hospice program were not likely to be terminal within six months,

We are very concerned about these patients not only because their admission to the hospice
program may be contrary to Medicare guidelines, but also because their health and well being
could be jeopardized. Election to the palliative care offered by this program requires
beneficiaries to voluntarily relinquish their right to curative care for their terminal condition
under the regular Medicare program. However, it may be that curative care is what they need.

. Being deprived of it for more than 210 days could be harmful to them. It is true that these
patients may decide to return to the regular Medicare program. However, once they have beenin
hospice care for more than 210 days, they never again have the right to choose hospice care
should they ever need it.

Administrative Remedies. We will inue to i g pice providers who are blatantly
enrolling Medicare beneficiaries that do not qualify for the benefit. We are also urging the
Health Care Financing Administration to provide better oversight of the hospice program by
educating the provider community and examining hospice claims more closely.

Legislative Amendments. However, we believe that Congressional action is warranted to

- address inappropriate growth of the hospice benefit. Consideration should be given to reducing
Medicare payments for hospice patients living in nursing homes. This would be consistent with
the overlap of services received by these patients under both the nursing home and hospice
programs. In addition, it may be appropriate to reduce Medicare payments for hospice patients
after 210 days. This would result in hospices appropriately sharing the risk for recruiting
patients. It would provide an incentive for them to ensure that only those beneficiaries who meet
Medicare guidelines are enrolled in the program, while still affording a level of financial
protection for them and resources to serve those patients who outlive the six month prognesis.
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DURABLE MEDICAL EQUIPMENT AND SUPPLIES

Medicare Part B pays for medically necessary medical equipment and supplies furnished in a
beneficiary’s home when ordered by a physician. Durable medical equipment consists of items
that can withstand repeated usc and include oxygen equipment, hospital beds and wheelchairs.
Medical supplies include catl ostomy, inconti and wound care supplies.

General Fraud and Abuse. Over the years, we have devoted significant resoutces to issues
involving medical equipment and supplies. We have seen problems associated with filing claims
for equipment that was never delivered, upcoding, unbundling, providing unnecessary
equipment, and excessive payment rates. The widespread problems in this area have been due in
part to high profit margins, ease of entry into the system, and weaknesses in payment safeguard

" functions. Some of our more significant work in this area includes: '

»  Enteral Nutrition Therapy -- We found that Medicare payments for enteral nutrients are
excessive. Nursing homes and other third party payers are able to purchase enteral
products at rates 17 to 48 percent less than Medicare allows. Even a 17 percent reduction
in Medicare payments would have saved the program $45 million in 19%4.

»  Wound Care Supplies -- We found that questionable payments of wound care supplies
may have accounted for as much as two-thirds of the $98 million Medicare allowed for
these items from June 1994 through February 1995.

»  Incontinence Supplies -- We found that questionabie billing practices may account for
almost half of the $230 million allowed for incontinence supplies in 1993. We have
convictions for providers billing for incontinence supplies that were never delivered.

»  Oxygen Services — We found that Medicare, on the average, allowed 174 percent more
than the Veterans Administration reimbursement for oxygen concentrators. We also
found significant variation in the services provided to beneficiaries associated with
oxygen concentrators. Reducing Medicare's payment to one that is more compatible with
Veterans Administration prices, while stil} adjusting for difference in procurement
requirements and methods, could save Medicare $200 million per year. At the same time,
standards for services and quality assurance can and should be tightened.

»  Orthotic Body Jackets - We reported that 95 percent of claims paid by Medicare ($14
million in 1992) were for non-legitimate devices. We have also obtained convictions of
entities that billed Medicare for body jackets when they actually provided seat pads.

»  Nebulizer Drugs -- We found that Medicare and its beneficiaries could have saved $37
million if they bad used the payment methodology used by Medicaid for nebulizer drugs.

Special Problems in Nursing Homes. We have particular concern when medical supplies and
services have been furnished in a nursing facility setting. Above and beyond any payment that
might be made by Medicare Part A for skilled nursing home care or by Medicaid or private
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insurance for long term nursing home care, Medicare Part B pays for services and supplies
provided to Medicare beneficiaries residing in a nursing home. The service provider is the one
who bills Medicare for this, not the nursing home. In fact, the nursing home may have very little
to do with authorizing or overseeing the service provided and has little to say about the cost to
either the Medicare program or the beneficiary. We have found that no single individual or
institution is held responsible by Medicare for ing the beneficiary's care and medical
_services while in a nursing home. Without appropriate oversight, the opportunity and incentive
certainly exists to aggressively market and promote excessive and unnecessary items and
services.

For example, 2 Medicare Part B provider who offers therapy services to residents of mursing
homes can easily gain a market for his or her services. The patient is happy to receive services of
any kind, with the expectation that they may help medically or socially, and the mursing home
staff is relieved of patient care during the time the provider is delivering therapy services to the
patient. While such services and supplies must be authorized by a physician, we have found that
the oversight of physicians in these cases is often very weak. When suppliers deliver unneeded
and unordered supplies to nursing homes for patients and bill Medicare, the nursing home has -
little incentive, except for limited storage space, to retutn the supplies.

In the nursing home setting, we have also become increasingly concerned about the cost shifting
between Part A and Part B of the Medicare program in the provision of services for skilled
nursing facilities. The Health Care Financing Administration determines the daily rate it will pay
for care in a skilled nursing facility. This rate is calculated to include the totality of services,
including room and board, nursing care, and other routine services, However, for some
additional services, such as enteral nutrition, rehabilitation therapy, surgical dressings,
incontinence supplies, and braces, skilled nursing facilities are permitted to bill Part B of
Medicare separately.

Administrative Remedies. 1 am pleased to report that, in addition to discovering problems, we
are also developing new and effective ways to deal with them. One good example is the problem
with incontinence supplies which I mentioned above. Our exposure of these billing abuses,
coupled with a coordinated nationwide investigation involving more than 20 separate cases and a
concerted effort by the Health Care Financing Administration's durable medical equipment
carriers has turned the escalating reimbursements downward. By the end of FY 1995, the
abusive practices we had identified had all but disappeared and Medicare is now saving more

- than $104 million per year as a result.

Legislative A dments. While this kind of action is good news, it is not enough of a solution.
1t is important to get at the underlying systems which leave Medicare so vulnetable to this kind
of abuse.

Because of our concerns related to nursing home payments, we believe it is appropriate to enact
global payment restructuring. Structural changes ean include combining payment for supplies
and equipment into the nursing facility daily rate, ¢ lidated billing, petitive bidding
strategies, and capitation payments. Each of these strategies attempts to take advantage of the
ability of nursing facilities to more economically provide services and supplies to their patients
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with the cost savings passed on to Medicare. Additionally, these payment mechanisms recognize
the importance of the nursing facility in achieving a more cost effective program. Since nursing
facilities are significantly involved in the planning and provision of patient care, they argusbly,
are the most appropriate entity to scrutinize providers and determine the most cost effective
methods of obtaining and utilizing the services and supplies needed to meet the medical needs of
their patients.

‘We believe that changing the payment incentives in the nursing home area will be effective in
reducing some of the abuses we have found with durable med:cal eqmpment Hewever,
additional action which specifically add durabl such as cond

site visits to oversee suppliers, requiring suppliers to obtain surety bonds and charging
application fees should also correct abuses. Finally, additional legislative modifications such as
making it easier for the Health Care Financing Administration to reduce inh 1y bl
payment levels and authorizing competitive bidding should be considered.

OTHER AREAS OF CONCERN

Other programmatic areas which are of continuing concern to us are lab services, prescription
drug prices, and non-physician outpatient services. Following is a brief summary of our findings
and recommendations in this area.”

»  Lab Services - We are nearing completion of a three-year investigative initiative called
“LabScam.” LabScam is targeted at abusive marketing and billing practices by the
Nation's largest independent clinical laboratories. This project evolved from a 1992 case
against National Health Laboratories involving “unbundling” of tests. Unbundling is the
practice of running specimens through a single piece of automated multi-channel
laboratory equipment and then billing separately for each component test. The frequency
of testing for the Medicare population increased 96 percent from 1986 to 1993, while the
popuiation increased by 14 percent.

In coordination with other Federal and State law enforcement agencies, our LabScam
investigation has generated receivables and recoveries to date of over $800 million. We
have recommended the Health Care Financing Administration periodically evaluate the
national fee schedule to ensure that it is in line with the prices that physicians pay for
clinical laboratory tests and to devclop policies and procedures to ensure that the
Medicare program benefits from reduced prices when panels are ordered on behalf of
Medicare patients.

»  Prescription Drugs - Medicare beneficiaries receive limited coverage only under this
benefit which covers certain prescription drugs, mostly administered by physicians, and
used for cancer/pain management, dialysis, organ transplantation, and immunization. -
Medicare paid nearly $2 billion in 1995 for over 700 million drug units, as compared to
$663 million in 1992.
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Medicare drug allowances are based on average wholesale prices which are
recommended by manufacturers but do not accurately reflect actual wholesale prices.
‘This results in payments significantly more than those paid by Medicaid, mail-order
pharmacies, and even some pharmacies. We have recommended that Medicare payments
for prescription drugs be based on acquisition costs paid by the biller subject to a median
limit. Potential savings could be as much as $450 million per year based on adoption of
this recommendation.

»  Non-Physician Outpatient Services Claims - Since the inception of the prospective
payment system in 1983, hospitals have improperly billed Medicare for non-physician
outpatient services that are included in the hospital's inpatient payment. We have issued a
series of four reports identifying about $115 miilion in Medicare overpayments to
hospitals for improper billings from 1983 through 1991. A fifth report has revealed that
the problem continues, and has identified over $27 million in improper billings and
subsequent payments from 1992 through 1994. Since an improper billing pattern has
been repeatedly demonstrated among the hospital community, the identified claims are
being subjected to the Federal False Claims Act. To date, over $100 million has been
recovered.

HHS MANAGEMENT ISSUES

You stated in your letter inviting us to participate in this hearing that you would like to know
what steps the Department has taken o meet the requirements of the Government Performance
and Results Act, and what has been learned from the audits required by the Chief Financial
Officers Act.

Since the passage of the Government Performance and Results Act of 1993 (GPRA), the
Department of Health and Human Service has taken steps to come into full compliance with the
Act by September 1997. Currently, HHS and its components are preparing for congressional
consultation and continuing consultation with partners and other stakeholders fo obtain the
required buy-in for the FY 1999 performance plans and objectives, which flow from and support
the strategic plans. For example, the Office of Child Support Enforcement participated in the
two-year (GPRA pilot phase. During the pilot project, the Office of Child Support Enforcement
forged a Federal-State parmership which achieved several goals. Among their accomplishments,
the Federal-State partners developed and reached consensus on a National strategic plan with a
mission, vision, goals and objectives, as well as on outcome measures for each of the Strategic
plan goals and objectives so that progress may be tracked. All agree that reaching consensus
among partners and stakeholders on the strategic goals and objectives and developing
performance measures are among the most challenging aspects of implementing GPRA.

The Government Management Reform Act (GMRA) broadened the Chief Financial Officers
(CFO) Act by requiring annual audited financial statements both HHS-Wide ard selected
Operating agencies beginning FY 1996. These ivitial audits have been challenging to everyone
involved--to HHS t, in terms of addressing accounting and reporting issues required
to prepare financial statements, and to the OLG, which is charged to audit the statements, in terms
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of developing an audit approach that accomodates the texity and resource demands of

auditing the programs and systems of the Department’s magnitude.

HHS is a highly diversified organization consisting of some 12 separate operating divisions with

many decentralized mar control Our largest and most complex financial
statement audit covers the Health Care Financing Administration with expenditures of over 15
percent of the Federal budget. We have 12 financial t audits ongoing (8 HHS

organizational components and 4 major control systems) in varying stages of completion. These
will provide the coverage for our audit opinion on the Fiscal Year 1996 Department-wide
financial statements. Because of the complexity and high risk of the HCFA programs, OMB and
GAO granted the Department an extension until June 1997 to complete the HCFA and
HHS-wide audits and to submit these two audited fnancial statements. Our audits are surfacing
a number of management control issues that will warrant corrective action by HHS maragement,
and which, in turn, will further the Department's progress in strengthening its financial
management systems.

CONCLUSION
1 appreciate the oppoertunity to appear before you today and share with you some of our concerns

related to the Medicare program. I would be happy o make our reports available to the
Subcommittee and to respond to any questions you may have.
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Mr. SHAYS. Thank you, Ms. Brown. Mr. Hembra.

Mr. HEMBRA. For many years, GAO, the IG, and others have
looked at individual HHS programs. In fact, I think it would be
pretty clear that you could structure a given hearing and spend
hours speaking to any particular program. Instead, today, I'd like
to elevate the discussion and focus on three interrelated challenges
that we believe face HHS. These are issues that get at the core of
how HHS manages its programs, and they transcend any indi-
vidual agency within HHS or its programs. We also believe that if
HHS can successfully meet these challenges, it’s going to go a long
way to improve its efficiency and effectiveness.

Let me begin with the first challenge that we see, and that I
would put under the “umbrella” of program results. Like many
other Federal organizations, HHS has a long history of having
problems with accountability, the effectiveness of its coordination,
how it provides effective oversight.

I don’t find this surprising. If you look at the Department, it’s
one of the largest in the Federal Government. Last year, its budget
was about $320 billion. Next year it could climb to $375 billion. It
has 11 key operating divisions. It has 300 programs. It has 60,000
employees. It has numerous contractors it relies on. It has tens of
thousands of grantees it looks to. And, it has partnerships it has
formed with other Federal Government agencies, with the State
governments and local jurisdictions.

Expressing the frustration that the Congress has had with man-
agement, in general, a few years ago, Congress put into place a
number of pieces of legislation, such as the Government Perform-
ance and Results Act, the Government Management Review Act,
the Chief Financial Officer’s Act. And all of these had one thing in
common. They all focused the spotlight on instilling discipline in
how Federal departments and agencies managed their set of re-
sponsibilities.

With GPRA, we’ve got an opportunity now, for HHS to define a
cohesive mission, develop a 5-year strategic plan, set into place spe-
cific performance goals, and identify ways in which to adequately
and accurately measure how the department is carrying out its re-
sponsibilities. With regard to GPRA, I think we would share the
view that the next 6 months are quite critical.

By the end of this fiscal year, HHS, along with other Federal
Government agencies, have to put together that 5-year strategic
plan, and it has to begin to position itself to determine whether or
not its programs are doing what they were intended to do. So we
have a very challenging period ahead of us with regard to this De-
partment. The second issue has to do with having timely and reli-
able information. The Paperwork Reduction Act, the Clinger-Cohen
Act all set in place an information framework that would support
a performance-based work environment.

This is very appropriate, because, once again, HHS has long
managed with incomplete and unreliable information. And not to
mention the fact that they have had to rely, because of the size and
the way that it carries out its responsibilities, on numerous other
partners to provide it with information on how its programs are
working.
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I think welfare reform is a classic example. It brings with it a
new set of requirements for HHS. It demands accurate and timely
information from the States on how they’re carrying out their wel-
fare reform responsibilities. And we’re talking about, in recent
years, one of the most major social paradigm shifts in how we deal
with supporting low income families.

The last issue, which ties back to the Inspector General’s com-
ments, focus on vulnerable programs. I think it is unfair for a de-
partment like HHS to look to others such as GAO, the Inspector
General, the Office of Management and Budget, to identify for it
where its program vulnerabilities lie. And this is certainly the case
with Medicare. It’s a classic example, that, even though HHS and
HCFA have known for decades of problems within the Medicare
program, it wasn’t until several years ago that GAO and others
identified Medicare as very high-risk, and began to put in place a
set of actions to get HHS and HCFA better focused on how to deal
with the problems associated with Medicare.

With regard to vulnerable programs, we can’t just simply look at
something like Medicare, that consumes a large part of HHS’ budg-
et, and say, “That is the vulnerable program.” I think this is a de-
partment that has an opportunity to constantly look at its pro-
grams, be proactive, be vigilant in saying to itself, “Where do our
vulnerabilities lie and what do we need to do about them?”

And I think this all ties back to the tools that are now available
through GPRA, through GMPA, through CFO and the CIO legisla-
tion, to give

Mr. SHAYS. You speak in tongues, sir.

Mr. HEMBRA. Yes. I do. To give this Department an opportunity
to begin to live up to the American public’s expectation and func-
tion in a more efficient and effective manner. And with that, I
would be happy to respond to any questions.

[The prepared statement of Mr. Hembra follows:]
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Mr. Chairman and Members of the Subcommittee:

I ara pleased to be'here today to discuss the challenges facing the Department of
Health and Human Services (HHS) in carrying out its mission effectively and cost-
efficiently.

A department of the size and complexity of HHS deserves careful oversight. It is one
of the largest federal departments: in fiscal year 1996, HHS had budget outlays of $319.8
billion and a workforce of over 57,000. HHS is the largest grant-making agency in the
federal government, providing approximately 60,000 grants per year. Its Medicare
program is the nation's largest health insurer, annually handling more than 800 million
claims; Medicare alone spends far more than most cabinet departments. (See fig. 1.) The
Food and Drug Administration's (FDA) activities to regulate the safety of food and
cosmetics and the safety and effectiveness of drugs and medical devices affect products
representing $.25 out of every $1 in U.S. consumer spending.
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Note: The Department of the Treasury's budget outlay was $364.6 billion; ho{vever, $344
billion of that total was interest on the public debt.

Moreover, HHS' many missions affect the health and well-being of every person in the

country. HHS provides health insurance for about one in every five Americans, including
elderly and disabled people and poor children. Its agencies ensure the safety of food,

1 . GAO/T-HEHS-97-98
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drugs, and medical devices; help to contain the outbreak of infectious diseases; conduct
groundbreaking medical research on curing and preventing disease; provide health care
services to populations, such as Native Americans, who might otherwise lack such
services; provide income support for needy children and families; and support many
services to help elderly people remain independent.

Over the years, GAQ, the Inspector General (IG) and others have examined programs
and suggested numerous improvements for many HHS programs. Today, however, I
would like to highlight three challenges HHS faces in meeting its mission. These
challenges focus on core problems that often obstruct HHS' effective functioning. By
successfully addressing these underlying problems, HHS will be much better positioned to
manage its respounsibilities effectively and efficiently and to assure the Congress and the
American people that it is fulfilling its vital missions.

In summary, the first challenge HHS faces is its ability to define its mission, objectives,
and measures of success and increase its accountability to taxpayers. Because of the
size and scope of its mission and the resulting organizational complexity, managing and
coordinating HHS' programs so that the public gets the best possible results are
especially difficult. The Department has eleven operating divisions responsible for more
than 300 diverse programs. HHS has not always succeeded in managing the wide range of
activities its agencies carry out or fixing accountability for meeting the goals of its
mission. Another complicating factor is that HHS needs to work with the governments of
the 50 states and the District of Columbia to implement its programs, in addition to
thousands of private-sector grantees. Developing better ways of managing is essential if
HHS is to meet its goals.

The 1993 Government Performance and Results Act (GPRA), 1990 Chief Financial
Officers Act, and Government Management Reform Act of 1094 now require federal
agencies to be more accountable for the results of their efforts and their stewardship of
taxpayer dollars. GPRA presents HHS with opportunities to bring discipline to
management of all levels of the Department, define the types of information it needs to
implement and assess its programs, and identify ways to progress toward accomplishing
its goals. GPRA also poses a challenge to HHS, however, because meeting the law's
requirements to prepare strategic plans, design performance measures, and assess and
report on program accomplishments will not be an easy task. Similarly, HHS has found it
difficult to develop the financial information necessary to permit an audit of its financial
statements.

The second challenge confronting HHS—one that it shares with most other federal
agencies—is ensuring that it has the information systems it needs to manage and evaluate
its programs and to track its progress in meeting performance goals. Managers must have
reliable information both to implement their programs in a way that best serves the public
and to assure the American people that federal programs are performing responsibly and

2 GAO/T-HEHS-97-98
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well. This is especially challenging for the Department because it relies so much on
contractors, grantees, and state and local governments as its information partners,

Finally, HHS responsibilities require it to constantly cornbat fraud, waste, abuse, and
mismeanagement. HHS has several programs that are vilnerable to such exploitation. For
example, the size and nature of Medicare, which accounts for over half of HHS' total
budget, make this program particularly vulnerable. HHS needs to be vigilant now and in
the future because its programs will probably continue to be the targets of fraud and
abuse and because waste and raismanagement can have such serious effects on taxpayers
and program beneficiaries.

SCOPE QF HHS' RESPONSIBILITIES
MAKES COORDINATION AND
ACCOUNTABILITY DIFFICULT

The sheer size and complexity of HHS' responsibilities create unique challenges. HHS
corprises several large agencies, each of which manages 2 number of programs, whose
many parts also must be administered. (See fig. 2.) For example, the $10.2 billion
National Institutes of Health (NIH) is only one of the agencies in the Public Health
Service (PHS), yet NIH includes 17 separate health institutes, the National Library of
Medicine and the National Center for Human Genome Research.' The Health Care
Financing Administration (HCFA) administers the Medicare and Medicaid programs, as
well as several quality-of-care programs such as those authorized by the Clinical
Laboratory Improvement Amendments of 1988. The Administration for Children and
Families (ACF) is responsible for about 60 programs, including the new federal-state
welfare program; child support enforcement; and Head Start, which alone serves about
800,000 children.

*Rudget outlay for fiscal year 1996.
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This array of interrelated activities and responsibilities makes it especially important
for HHS managers to work together to address the Department's overarching program
goals. HHS must improve coordination and accountability among its own agencies as
well as work successfully with other federal agencies with related responsibilities, state
and local governments, and private-sector grantees.

Could Improve Program Results and
More Efficiently Use Federal Funds

Coordination among HHS programs with related responsibilities is essential to
efficiently and effectively meet program goals. Moreover, many programs under HHS
share goals with or relate closely to programs administered by other federal agencies. In
addition to coordinating the activities of its own agencies, HHS must also coordinate its
efforts with these other agencies. Furthermore, a number of HHS programs, including
Medicaid and the welfare block grants, require both federal and state involvement.
Therefore, HHS must work with all the state governments—and at times local jurisdict-
ions—to coordinate implementation of these programs.

One program area that requires HHS to focus on both internal and external
coordination is alcohol and other drug abuse treatment and prevention. Several years
ago, we reported that abuse of alcohol and other substances was a leading cause of death
and accidents among Indian people.” Yet HHS agencies responsible for research and
services for preventing and treating substance abuse—the National Institute on Alcohol
Abuse and Alcoholism, the National Institute on Drug Abuse, and the Substance Abuse
and Mental Health Services Administration (SAMHSA)-had no process to link their
expertise with that of the Indian Health Service (IHS), the agency charged with improving
the health of American Indians and Alaskan Natives. We recommended that the IHS and
the other HHS agencies work together to develop a plan to address substance abuse-
related problems among these people. It wasn't until 1996, however, that HHS had
developed and implemented such a plan for interagency collaboration on planning,
research, evaluation, and training. Although long overdue, this plan should help HHS
strategically allocate limited federal resources to address a major public health problem in
THS service areas.

Programs addressing alcohol and other drug abuse issues involve not only several HHS
agencies—including SAMHSA, NIH, ACF, and the Centers for Disease Control and
Prevention—but also in 15 other federal agencies. These include the Departments of

ndian
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Veterans Affairs, Education, Housing and Urban Development, and Justice.® HHS also
administers 58 programs that address the problems of at-risk and delinquent youths. An
additional 73 programs focused on such youths involve 15 other federal Departments and
agencies, including the Departments of Justice, Education, Labor, Agricuiture, and
Housing and Urban Developroent.*

Accountability for Meeting
Program Goals Needs More Emphasis

In addition to complicating coordination efforts, the size and scope of HHS'
responsibilities also challenge the Department's ability to maintain accountability for
meeting its mission goals. We have reported an example of this difficulty concerning the
Rural Health Clinic (RHC) program, which is administered by HCFA.* Established two
decades ago by federal law, the program allows RHCs to receive higher Medicare and
Medicaid reimbursement to support health care professionals, including nurse
practitioners and physician assistants, in underserved areas. The program was designed
to improve access to health care in areas too sparsely populated to sustain a physician
practice. RHC program goals are similar to those of many programs in the Health
Resources and Services Administration (HRSA), the HHS agency charged with ensuring
that underserved and other vulnerable populations receive quality health care. HCFA has
relied on HRSA criteria for identifying geographic areas where providers could qualify for
higher Medicaid or Medicare payments under RHC. As the program has grown, however,
neither HCFA nor HRSA has been held accountable for ensuring that its resources have
been directed at improving access in rural, underserved areas.

In our review of 144 RHCs in four states, some clinics clearly improved access in rurat
underserved areas; however, many clinics were in more populated areas that already had
well-developed health care delivery systems. Nevertheless, once certified, all RHCs are
eligible for the higher reimbursements, even after they may no longer be located in rural
or underserved areas. These higher reimbursements continue indefinitely because neither
HCFA nor HRSA routinely recertifies the geographic area or the provider as eligible for
such reimbursements. The RHC program is adrift, in part because neither HCFA nor

" HRSA has accepted responsibility for routinely measuring or monitoring the RHC
program's results.

(GAO/HEHS—Q? 24 Nov. 22 1996}
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In administering programs that are the joint responsibility of the state and federal
governments or that involve many local grantees, HHS must continually balance program
flexibility with oversight and maintaining program controls. A case in point is Head Start,
which was designed to ensure maximum local autonomy. The accountability structure for
overseeing the program is not conducive to strong internal controls. For example,
although all Head Start programs are governed by a single set of performance standards,
these standards are largely self-enforcing. Grantees report annually on the extent to
which they have complied with the performance standards. Although HHS does have a
triennial monitoring system, several HHS IG reports have raised questions about
accountability in Head Start. For example, a May 1993 report found significant
differences between the number of services grantees reported they had provided and the
number they had actually documented in their files. The IG also found that grantee files
and records were often incomplete, inconsistent, and hard to review.®

The Medicaid program provides another example of the balancing act between
flexibility and accountability. Federal statutes and regulations give states substantial
flexibility in designing and administering their Medicaid programs. HCFA is authorized to
provide states with even greater latitude by waiving certain statutory requirements. Such
waivers permit states, for example, to provide managed care services or home and
community-based service alternatives to long-term care. Although HCFA performs
structural reviews of waiver programs during the planning stage, as programs are
iraplemented and continue to operate, problems have developed in some states.
Flexibility can be positive for beneficiaries as well as the states; however, HCFA's ongoing
monitoring and oversight are important to ensure the appropriate use of federal funds.
The need for accountability will be even more pronounced if the need for waivers to
enroll beneficiaries in managed care is eliminated, as the President has proposed in his
fiscal year 1998 budget. :

With welfare reform, though states have more flexibility, HHS' important
responsibilities continue. The recent welfare reform law replaces Aid to Families With
Dependent Children (AFDC) with block grants to states, a program known as Temporary
Assistance for Needy Families (TANF).” The law has fundamentally changed HHS and
state responsibilities in providing income support to needy families. States may design
and implement their own assistance programs within federal guidelines, and HHS has a
broad range of responsibilities for ensuring accountability from the states. Some of these

, HHS OIG, OEI-09-91-
ia nagemen
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OIG, A-17-93-00001

aluating Head Start
00762 (May 1993) and

(Sept. 1993).

"The Personal Responsibility and Work Opportunity Reconciliation Act of 1996, P.L. 104~
193.
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duties include setting standards for states to earn performance bonuses that reward them
for achieving program goals, monitoring work participation rates, and ensuring that states
maintain spending for poor families. Although the law has explicitly limited HHS' power
to regulate the states’ implementation of the law and reduced the federal welfare
workforce, HHS must enforce certain aspects of the law.

GPRA AND RELATED LEGISLATION
PROVIDE FRAMEWORK FOR

IMPROVED PROGRAM PERFORMANCE,
COST SAVINGS, AND ACCOUNTABILITY

The complexity of HHS' responsibilities makes it especially important for the
Department to integrate program goals and activities at a departmental planning level. As
we have just pointed out, the Department needs to become more accountable for its
responsibilities. Concerned that federal agencies such as HHS have not always effectively
managed their activities to ensure accountability, the Congress has created a legislative
framework to address long-standing management challenges throughout the federal
government. The centerpiece of this framework is GPRA. Other elements include the
Chief Financial Officers Act and the Government Management Reform Act. These laws
respond to the need for appropriate, reliable information for executive branch and
congressional decision-making.®

HHS is in the process of implementing these laws, which combine to provide a useful
framework for developing (1) fully integrated information about HHS' mission and
strategic priorities, (2) performance data to evaluate the achievement of those goals, and
{3) accurate and audited financial information about the costs of achieving mission goals.
The type of strategic planning and performance measurement GPRA requires is familiar to
HHS. Some agencies in HHS have experimented-some very successfully--with results-
oriented management. HHS, however, has not had experience with the type of far-
reaching, coordinated reform required by GPRA.

HHS Faces Opportunities and Challenges
in Complving With GPRA Requi

GPRA provides HHS with a good opportunity to improve program performance.
Under GPRA, every major federal agency—and in many cases, bureaus in each agency—
must now ask some basic questions: What is our mission? What are our goals and how
will we achieve them? How can we measure our performance? How will we use that
information to improve? GPRA forces federal agencies to shift their focus from such
traditional concerns as staffing and activity levels to a single overriding concern: results.

fanaging fo §
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Specifically, GPRA directs agencies to consult with the Congress and obtain the views
of other stakeholders and to clearly define their missions. It also requires them to
establish long-term strategic goals as well as annual goals linked to the strategic goals.
Agencies must then measure their performance according to their goals and report to the
President and the Congress on their success. In addition to ongoing performance
monitoring, agencies are expected to identify performance gaps in their programs and to
use information from these evaluations to improve programs.”

Meeting the GPRA requirements will challenge HHS for several reasons. Some of
HHS' major programs have never been fully responsible for measuring and improving
program performance. For example, the Medicaid program has historically paid claims
for medical services and paid limited attention to monitoring program results for the
majority of beneficiaries. Other HHS functions, such as those related to research, are not
as conducive to results-based management as others are. In addition, because many HHS
programs are operated by states, localities, or nongovernmental organizations, HHS
agencies will have to develop a way to make their many partners accountable for program
results. Moreover, the data necessary for meaningful performance measurement may not
be currently available or may not be comparable from state to state. The immense
changes spurred by recently enacted welfare reform also add to the complexity of HHS'
task, Nonetheless, GPRA could greatly improve HHS performance—-a vital goal when
resources are limited and public demands are high.

HHS is familiar with the kind of results-oriented management promoted by GPRA.
Healthy People 2000, the PHS' national public health initiative that seeks to improve the
health of all Americans, exemplifies an HHS results-based management effort. In
consultation with HHS stakeholders, other government agencies, and the public health
community, PHS developed a series of outcome-based public health goals and measures.

The Congress has incorporated Healthy People 2000 objectives into national
legislation. Under the Maternal and Child Health Program, for example, HHS is required
to report on the states' progress toward meeting the maternal and child health objectives
in Healthy People 2000. The broad acceptance by the public health community of certain
measures developed for these reports has encouraged states and localities to create
comparable databases and to mobilize to meet program goals. ’

When it passed GPRA, the Congress understood that most agencies would need to
make fundamental management changes to implement this law properly and that these
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changes would not come quickly or easily. To facilitate this process, GPRA included a
pilot phase during which federal agencies could gain experience in implementing key
parts of the law to provide valuable lessons for the rest of the government.

The Office of Management and Budget (OMB) designated about 70 pilot tests in 26
federal entities for performance planning and reporting. Two pilots were in HHS'
jurisdietion: one in ACF's Office of Child Support Enforcement (OCSE) and the other in
FDA's Prescription Drug User Fee Program. The pilots helped OCSE and FDA identify
and move toward performance goals. OMB based its selection of OCSE in part on
OCSE's previous efforts to develop a 5-year strategic plan; its ability to quantify program
goals, such as child support collections; and the involvement of state and local
governments as key program administrators. In October 1996, we reported that OCSE's
GPRA pilot had made progress in redirecting its management of the child support
enforcement program toward resuits.' For example, OCSE approved national goals and

" objectives focused on key program outcomes such as increasing the number of paternities
established, support orders obtained, and collections received. At the time of our review,
OCSE and the states had begun to develop performance measures as statistical tools for
measuring state progress toward meeting program goals.

A second HHS GPRA pilot involves the Prescription Drug User Fee Act of 1992
{(PDUFA), which allows FDA to collect user fees from drug companies seeking approval
to market drugs. The law dedicates the revenues to expediting FDA's reviews of human
drug applications. The act established time-specific performance goals to be met by the
end of fiscal year 1997. To satisfy these objectives, FDA consulted with its stakeholders
to determine appropriate performance indicators and target levels and developed output-
oriented performance goals. In its Fourth Annual Performance Review, for fiscal year
1996, FDA reported that the PDUFA program had exceeded its performance goals,
improving the speed and efficiency of the drug review process.

Status of HHS GPRA Implementation

GPRA requires that federal agencies develop strategic plans for a period of at least &
years and submiit them to the Congress and OMB no later than September 36, 1997
These plans must include the agency's mission statement; identify the agency's long-term
strategic goals; and describe how the agency intends to meet these goals through its
activities and its human, capital, information, and other resources.

GPRA also requires agencies to submit an annual performance plan to OMB; the first
plans are due in the fall of 1997. The annual performance plan should directly link the
strategic goals in the agency's strategic plan to managers' and employees’ daily activities.

pforce :_Reorie g Manage
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This plan should include the annual performance goals for the agency's programs as listed
in the budget, a summary of the necessary resources to conduct these activities, the
performance measures that will gauge the progress toward those goals, and a discussion
of how the performance information will be verified.

Although governmentwide implementation of GPRA has not yet officially begun, HHS
is working with OMB to meet its deadlines for submitting its strategic plan and first
annual performance plan. HHS officials have acknowledged, however, that the
Department, "must confront some fundamental issues that are central to the successful
implementation of GPRA in HHS over the next year. At a minimum, there remains an
enormous amount of work to be done.™ HHS officials do expect to meet the Septernber
deadlines, however, for both strategic and performance plans, they said. HHS has drafted
its strategic plan, but it is not yet ready for public release.

Strategic plans must consider the views of the Congress and other stakeholders. To
ensure that these views are considered, GPRA requires agencies to consult with the
Congress and solicit stakeholders' views as they develop their plans. The Department
plans to begin congressional consultations in April and to send 200 to 300 stakeholders
copies of the draft strategic plan in June, HHS officials said. HHS currently plans to
release the draft plan to the public on the Internet.

HHS operating divisions are now developing performance plans, which should include
performance measures and objectives linked to data systems. To prepare for the
development of GPRA's annual performance plans, HHS officials asked each of its
operating divisions to provide performance objectives and measures for at least one
program activity. Officials also asked operating divisions to describe their strategies for
aggregating program activities for their performance plans for the fiscal year 1999 budget.
Last summer, OMB reported that the performance measurement aspects of GPRA pose
the greatest challengs to HHS. At the beginning of this calendar year, however, even the
agencies most advanced in their GPRA preparations had not yet finished developing
performance measures. Nor had many programs taken the next steps to relate the
appropriate performance objectives and measures fo the resources needed to accomplish
program strategies.

Required Financial S Audl
Are Ongoing at HHS

To provide decisionmakers with reliable, consistent financial data on the operations of
federal agencies, the Government Management Reform Act of 1994 requires each

ing 2 ess, Subcommittee Report of
HHS Chzef F‘inancxal Ofﬁcers Oouncxl, GPRA Implementauon Comnuttee (Washington,
D.C.: Jan. 21, 1997).

11 GAO/T-HEHS-97-98




150

department and major independent agency to submit to OMB an audited agencywide
financial statement beginning in fiscal year 1996. The magnitude of this task for HHS is
extraordinary. HHS expenses exceed $300 billion a year. Over 80 percent of this amount
was spent by HCFA, primarily for the Medicare and Medicaid programs. Although the IG
tried to audit HCFA's financial statements in prior years, the IG could not express an
opinion.on the reliability of these statements primarily because of inadequate supporting
documentation for reported amounts. HHS and HCFA management are working to
resolve these issues so that an audit can be performed.

The current HHS-wide financial statement audit is designed to follow up on previously
reported issues and to address whether program expenditures, such as Medicare benefit
payments, complied with laws and regulations and were properly reported. In addition,
the audits will evaluate the effectiveness of the agency's related internal controls. The IG
will report the results of this audit when it is completed.

RELIABLE AND COMPREHENSIVE
MANAGEMENT INFORMATION SYSTEMS
CRUCIAL TO HHS' SUCCESS

Nothing is more crucial to effectively managing an enterprise of HHS' size and scope
than accurate information about programs and their effects. The desire of the American
people for accountable government, expressed in the GPRA's mandate for measurable
performance goals, underscores the critical need for accurate information. In recognition
of the importance of agencies' properly managing their information systems, the Congress
passed the Paperwork Reduction Act of 1995 to guide them in this effort. The law
addresses the acquisition and management of information resources by federal agencies.
The Clinger-Cohen Act of 1996 elaborates on requirements that promote the use of
information technology to better support agencies' missions and to improve program
performance. Among these acts' provisions are requirements that agencies set goals,
measure performance, and report on progress in improving the efficiency and
effectiveness of information management generally—-and, specifically, the acquisition and
use of information technology.

Because HHS' responsibilities involve large health insurance programs, extensive
grant-making activities, and vital regulatory responsibilities, the Department must use
effective information systems. To implement its programs and meet its responsibilities
successfully, HHS must have access to data that are both reliable and appropriate to the
task. Without such data, HHS cannot inform the Congress or the American people of its
progress toward meeting its performance goals. Creating and iraplementing the
sophisticated systems that will give HHS managers the data they need, however, present
another major challenge. Because several important HHS programs, including Medicaid
and TANF, are joint federal-state efforts, the current lack of comparable data across
states increases the difficulty of obtaining timely and reliable data.
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HCFA Needs Better Information About
Enrollees and Services to Manage
Medicaid Pr

Medicaid, a joint federal-state program administered by HCFA, provides health
coverage for 36 million low-income people, including 17.6 million children. Medicaid also
pays for nursing home coverage for low-income elderly and other vulnerable members of
society, accounting for almost half of total national spending for nursing home care. The
Medicaid program's federal fiscal year 1996 expenditures totaled about $92 billion, with
state expenditures totaling about $68 billion.

Despite Medicaid's magnitude, the federal government has only limited data on its
results, and the accuracy of these data is questionable. Using information supplied by the
states, HCFA creates a statistical report that has data about beneficiaries served, their
eligibility categories, types of services they received, and vendor payments. HCFA also
generates a regular financial report. The usefulness of both of these reports, however, is
compromised by problems with the state data's accuracy and consistency. Some of these
problems stem from coliecting data from 50 states and the District of Columbia, which do
not all use identical definitions for data categories. Another problem is the difficulty of
relating the information that is in these two reports. Problems in data quality and in the
ability to link data across data sources make it difficult for HCFA and others to analyze
and evaluate Medicaid's results. For example, HCFA's Medicaid managed care program
has been plagued by duplicate reporting on the number of enrollees. Having an
inaccurate count from the states makes it difficult to assess the effect of managed care on
Medicaid expenditures.

Some of Medicaid's long-standing data problems could worsen because of the
program's growing reliance on managed care to provide health services to beneficiaries.
The proportion of Medicaid beneficiaries enrolled in managed care, as reported by HCFA,
quadrupled from about 10 percent in 1991 to about 40 percent in 1996. Because Medicaid
pays many managed care organizations a defined fee for providing a range of services,
HCFA usually lacks the detailed utilization data available under fee-for-service billing.
This, in turn, makes evaluating the program's success even more difficult.

Wi Wi
Many Information Challenges

The new welfare reform law gives HHS new administrative and oversight
responsibilities, the performance of which will rely on state-provided data. One of HHS'
major new administrative requirements is for the child support enforcement program. ’
Using state-provided data, HHS is to establish a national directory of newly hired
employees and registry of child support orders to strengthen child support enforcement.
Another information management challenge for HHS is ensuring that the states provide
comparable and reliable data to help it fulfill its oversight responsibilities under the new
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legislation. HHS will need such information to ensure that states are enforcing the federal
5-year time limit on receiving welfare benefits, meeting minimum work participation rates,
and maintaining a certain level of welfare spending. Enforcing this limit, for example, will
be difficult because information on the total amount of time someone has received
welfare is often unavailable in a state, let alone across states. In addition, HHS will need
to collect state data to assess penalties and provide performance bonuses. With the
increased flexibility of states in designing their programs, obtaining comparable and
reliable data to assess the effect of welfare reform on children and families could be
difficult for HHS.

DM&M.E
for

Medical Device Problems

Another possible problem in managing information systems is a failure to use the
information appropriately to advance program goals. We recently reported on such a
problem concerning FDA's medical device adverse event reportmg system, used to gather
information about problems with marketed medical devices.” Medical devices range in
complexity from simple tongue depressors to heart pacemakers. The reporting systern
enables FDA and the medical device industry to work together to take corrective action
on device problems and, when appropriate, to alert the public to potentially hazardous
devices to prevent injury or death.

FDA has not systematicaily acted to ensure that the reported problems have received
prompt attention and appropriate resolution. As a result, FDA's adverse event reporting
system has not always provided the intended early warning about problem medical
devices. Because the increased volume of adverse event reports resulting from changes
in the law made it difficult for FDA to process and review reports in a timely manner, the
agency chose to give priority to death and serious injury reports. As result, FDA delayed
processing and reviewing almost 50,000 malfunction reports for nearly 2 years.
Malfunction reports are essential in alerting FDA to potentially serious device problems
before they result in death or serious injury.

Moreover, although FDA contends that it notifies manufacturers and user facilities
about imminent hazards and industrywide safety concerns, it does not routinely document
the corrective actions it takes—or those taken by manufacturers—to address reported
medical device problems. As a result, it is unclear how manufacturers and FDA have
responded to device problems reported by user facilities. Feedback to medical device
users could increase knowledge about medical device performance, improve patient safety
awareness, and help users make purchase decisions. FDA, however, does not routinely

mm_mm_uemg (GAO/HEHS-97-21, Jan. 29, 1997
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communicate the results of analyses of medical device problems and corrective actions to
the medical device user facility community.

Implementation of M
ims Pro i m isk

Finally, another information management challenge facing HHS involves the Medicare
program, which accounts for over half of HHS' annual budget. An important initiative to
improve Medicare claims processing activity could create problems if it is not carefully
implemented. To better protect Medicare from fraud and abuse, HCFA has begun to
acquire 2 new claims processing system, the Medicare Transaction System (MTS). HCFA
expects MTS to replace the nine different processing systems it currently uses by the year
2000. We have previously reported on the benefits and risks associated with this effort.”®
The intent of using a single automated system is to allow HCFA to improve administrative
efficiency, better manage contractors, and place greater emphasis on safegnarding
program dollars and improving beneficiary and provider service. In response to some of
the risks we identified, HCFA revised its initial approach for developing and installing
MTS, reducing the potential for problems stemming from large-scale system failures. We
also reported on risks related to difficulties in defining the system's requirements,
inadequate investment analysis, and significant schedule problems. HCFA is working on
these concerns. We plan to continue evaluating HCFA's efforts on this important
initiative.

Ancther critical task for HCFA involves revising computerized systems to
accommodate dates beyond the year 1999. This year 2000 problem stems from the
common practice of abbreviating years by their last two digits. Thus, miscalculations in
all kinds of activities—such as benefit payments—could occur because the computer system
would interpret 00 as 1900 instead of the year 2000. HHS, along with other agencies that
maintain time-based systems, must develop strategies to resolve this potential problern in
the near future.

AFEGUARD E PR
REQUIRES CONSTANT VIGILANCE
AND INNOV. N

With HHS' broad range of programs, large number of grantees and contractors, huge
volume of vendor payments, and millions of beneficiaries, the Department must always be
vigilant in protecting its programs from fraud, abuse, mismanagement, and waste. The
sheer dollar size of HHS' programs rnakes them attractive targets, and the consequences
can be severe. HHS needs to improve its processes for identifying and preventing fraud,

“High-Risk Series: Medicare (GAO/HR-97-10, Feb. 1997) and Medicare: New Claims
" Processing System Benefits and Acquisition Risks (GAO/HEHS/AIMD-94-79, Jan. 25, 1994).
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abuse, mismanagement, and waste and maintain constant vigilance in the future. The
Medicare program offers an example of how important such efforts are.

One of the long-standing management challenges HHS faces is safeguarding Medicare,
the government's second largest social programa. Medicare provides health insurance for
37 million elderly and disabled Americans; federal Medicare expenditures were $174
billior in fiscal year 1996. Medicare's expansive size and mission make it vulnerable to
exploitation. That wrongdoers continue to find ways to dodge safeguards illustrates the
dynaruic nature of fraud and abuse and the need for constant vigilance and increasingly
sophisticated ways to protect the program.

Both the Congress and HCFA have made important legislative and administrative
changes to address chronic payment safeguard problems. Because of the hundreds of
billions of dollars at stake, however, the government must exercise unflagging oversight
and effective management for the foreseeable future to protect Medicare from waste,
fraud, abuse, and mismanagement. Two factors heighten the continuing need to control
claims fraud and abuse in Medicare. First, although growth in Medicare costs has
moderated somewhat in the last 2 years, many believe even this lower growth rate cannot
be sustained. Second, the Medicare trust fund that pays for hospital and other
institutional services is expected to be depleted within the next 5 years.

Infusic , hi HCFA

HCFA administers Medicare largely through a structure of claims processing
contractors. Medicare contractors—insurance companies such as Blue Cross and Blue
Shield-use federal funds to pay health care providers and beneficiaries and are
reimbursed for their administrative expenses. HCFA has largely delegated its effort to
guard against inappropriate payments to these contractors, giving them broad discretion
in acting to protect Medicare program dollars. As a result, significant variations exist in
contractors' implementation of Medicare's payment safeguard policies.

A pattern of unstable funding for antifraud and abuse activities since 1989 has made it
more difficult to guard the large Medicare program. For example, although the number of
Medicare claims climbed 70 percent-to 822 million-between 1989 and 1996, resources
committed to claims review, without adjusting for inflation, grew less than 11 percent
during that period. Passage of the Health Insurance Portability and Accountability Act of
1996 adds new funds to fight fraud and abuse starting in 1897, but this additional funding
will still leave per claim safeguard funding in 2003 at sbout one-half the 1989 level, after
adjusting for inflation.

The inadequate funding of Medicare's claims scrutiny activities has hurt contractors'
efforts to review the medical necessity of services billed to the program. For example,
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we reported in 1996 that, because of the small number of claims selected for review,
home health agencies billing for noncovered services were less likely to be caught than
was the case 10 years earlier. Besides covering so few claims, paper reviews of home
health claims are simply limited in their ability to detect claims for noncovered care. In
the case of a large home health organization we investigated, claims passed review
scrutiny even for visits never made because company staff allegedly falsified medical
records.

As we noted in many reports and testimonies in recent years, HCFA has not
aggressively managed the Medicare claims processing function. HCFA has not taken a
leadership role, for example, in managing how contractors select the criteria used to
identify claims that may not be eligible for payment or in helping contractors with this
task. The agency has not systematically aggregated information on contractors' medical
policies or their related use of prepayment screens. As a result, HCFA has not adequately
assessed the relative performance of contractors or helped share with all contractors the
experience of some in using effective claims screening controls. One of our studies
revealed, for example, that 16 of 17 contractors reviewed lacked screens for
echocardiography, Medicare payments for which exceeded those for any other diagnostic
test in fiscal year 1994 and which increased in use nationwide by over 50 percent between
1992 and 1994. We estimated that Medicare could have denied at least $10.5 million in
echocardiography payments made in 1993 if just seven contractors that did not screen
these procedures had applied the medical necessity screens used by other contractors.

iv Initiativ
Improv FA's Abili Fighf
Fraud and Abuse

‘The 1996 Health Insurance Portability and Accountability Act will gradually increase
the funding for pursuing health care fraud and abuse, including HCFA's audit and related
activities. For fiscal year 1997, the act boosts the claims processing contractors' budget
for program safeguard activities 10 percent over 1996; by 2003, the level will be 80
percent higher than for 1996.

Operation Restore Trust is an antifraud initiative involving three HHS agencies—the IG,
HCFA, and the Administration on Aging—and the Department of Justice and various state
and local agencies. This effort currently targets Medicare abuse and misuse in five states
that together account for over one-third of all Medicare beneficiaries and focuses on fast-
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growing services: home health care, nursing homes, and medical equipment and supplies.
In its first year, Operation Restore Trust reported recovering $42.3 million in
inappropriate payments. It also resulted in many convictions, fines, and exclusions of
fraudulent providers. IG officials believe that the major achievement of this initiative will
be continued coordination of the participating agencies and greater awareness of the
effectiveness of constant vigilance.

The Health Insurance Portability and Accountability Act has built upon Operation
Restore Trust by establishing 2 program run jointly by the Departinents of Justice and
HHS to coordinate federal, state, and local law enforcement efforts against fraud in
Medicare and other health care programs. The program also establishes a rational health
care fraud data collection program, specifies health care fraud as a separate criminal
offense, and increases criminal penalties.

HCFA has taken other actions to improve Medicare's fraud detection activities. These
include efforts to adopt fraud and abuse detection software and to reduce Medicare's
vulnerability to abusive billing as well as to prevent fraudulent or excluded providers from
continuing to bill the program. For example, HCFA will assign new identification
numbers—-National Provider Identifiers~to every provider and supplier in the Medicare
program and require the use of these numbers for billing purposes. The numbers
assigned to providers and suppliers are unique and will identify them throughout their
Medicare participation. '

HCFA Could Reduce Costs of
Medicare Managed Care Program

Programs can alisc be vulnerable to excess payments because the method for setting
prices is flawed. An example of this is the process for setting rates for Medicare risk-
contract health maintenance organizations (HMO). Our recent studies have revealed
shortcomings in Medicare's risk contract program that affect both taxpayers and
beneficiaries. Because of difficulties in establishing capitation rates, Medicare pays some
HMOs too much each year, needlessly spending at least hundreds of millions of dollars a
year from the program's trust funds. HMOs tend to atiract Medicare beneficiaries whose
need for care when joining is low. Although the payment formula includes a crude risk
adjustor to correct for this tendency, it is not precise enough to account for its full
effect.'® The Physician Payment Review Commission recently estimated that annual
excess payments to HMOs nationwide could total $2 billion.

A second problem with Medicare's risk-contract program is that HCFA has neither
adequately enforced nor made beneficiaries aware of HMOs' compliance with federal

Medi H . _HCF. Promptly R n
Accuracy of County Payment Rates (GAO/T-HEHS-97-82, Feb. 27, 1997).
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standards. We have reported on the need for HCFA to more actively serve beneficiaries
enrolling in HMOs."” HCFA conducted only paper reviews of HMOs' quality assurance
plans. Moreover, the agency was reluctant to act against HMOs that used abusive sales
practices, unduly delayed appeals of decisions to deny coverage, or exhibited patterns of
poor-quality care.

HCFA also misses an opportunity to supplement its regulatory efforts by not
sufficiently informing Medicare beneficiaries about competing HMOs. For example, HCFA
does not provide beneficiaries with any of the comparative consumer guides that the
federal government and other emplioyer-based health insurance programs routinely
distribute to employees and retirees. Public disclosure of information, such as
comparative disenrollment rates, could help beneficiaries choose among competing HMOs
and encourage HMOs to better market their plans and serve enrollees.

Most recent legislative proposals to reform Medicare would expand the program's use
of prepaid health plans, which illustrates the importance of addressing these issues. Risk-
contract HMOs currently enroll about 10 percent of Medicare's beneficiaries, and such
enrollment has grown rapidly. In just 2 years-between August 1994 and August 1996—the
number of risk HMOs nationwide rose from 141 to 229 and ernrollment grew by over 80
percent, from about 2.1 million to 3.8 million beneficiaries. The Congressional Budget
Office projects that, under one Medicare reform scenario that would encourage
beneficiaries to join HMOs, enrollment in risk HMOs and other prepaid plans could grow
to 25 percent of all beneficiaries by 2002. If HCFA does not cofrect its rate setting and
standards enforcement problems, these proposals could actually increase Medicare costs
rather than control cost growth as intended.

In conclusion, although our reviews and studies and those of others have found
problems with HHS' many programs, we recognize the difficulties that HHS faces in
managing a large and diverse array of activities. Considering, however, the extent to
which the American people rely on HHS for essential services and support, it is critical
for the Department to focus on achieving its many missions as d¥fectively and efficiently
as possible. GPRA provides HHS with an excellent opportunity to orient its management
toward producing the results its programs are intended to achieve and to engage in
regular self-assessment. As you know, we have already committed to working with the
Congress as it reviews draft and final HHS strategic and performance plans and other
submissions under GPRA. We urge the administration and the Congress to use this
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Consumers, Prompt, Better HMO Performance (GAO/HEHS-97-23, Oct. 22, 1996).
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opportunity to provide the kind of continual oversight needed for a Department of HHS'
size, diversity, vulnerability, and importance.

Mr. Chairman, this concludes my prepared statement. I will be happy to answer any
questions that you or members of the Subcommittee might have.

For more information on this testimony, please call William Scanlon, Director, Health
Financing and Systems, (202) 512-4561; Bernice Steinhardt, Director, Health Services
Quality and Public Health, (202) 512-6543; and Jane Ross, Director, Income Security,
(202) 512-7215.

20 GAO/T-HEHS-97-98
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Mr. SHAYS. Thank you. We've been joined by Mr. Gilman, the
chairman of the International Relations Committee, as well as Mr.
Kucinich. And what I'm going to do—I'm going to yield my time to
Mr. Gilman, because I know he has other places to go. I'm particu-
larly nice to this gentleman, because when I was first elected, he
\évas, even then, a seasoned veteran, and he was very nice to me.

0_

Mr. GILMAN. Thank you, Mr. Chairman. You’ve been very nice to
all of us, to take care of all of our problems. And I want to com-
mend you, Chairman Shays, for your diligent work, and for the op-
portunity to review, learn, and discuss the important issues con-
fronting a number of our Government agencies.

And I thank our panelists for being here today, to help us better
understand where we’re going and why. We are all concerned, of
course, as we try to reduce and eliminate unneeded Federal pro-
grams, to try to reduce the Federal bureaucracy and Federal spend-
ing, and cutting regulatory red tape, and returning some common
sense to the numerous Government regulations out there.

I particularly welcome the opportunity for this committee to hear
testimony from the General Accounting Office and the Office of the
Inspector General concerning the budget and operations of the Vet-
erans Administration. And I realize that panel hasn’t testified yet.

And I regret I'm not going to be able to stand by, but my assist-
ant, Todd Berger, will be here, and will be taking some notes. And
I look forward to reading your testimony. Like many other Govern-
ment agencies, the VA is reacting to efforts to balance the budget
by finding new ways to improve efficiency.

And as many of you are aware, the VA has been involved in a
Nation-wide relocation of its resources. And that’s being done, sup-
posedly, to make certain that health care funds are going to be dis-
tributed in the most equitable manner between the various regions.
However, under the plan, VA facilities in the Northeast are being
particularly hard hit.

VA officials have assured me that no veteran is going to be de-
nied future care despite reductions in funding. However, many of
us, particularly those of us in the Northeast, remain skeptical with
regard to that claim. And while we welcome the goal of greater effi-
ciency, I have concerns that the veterans’ needs are going to fall
victim to the goal, particularly in the area of veterans’ health care.

And at a time when our veterans population is growing older, ef-
ficiency is an administrative, not a medical concept, and it is my
chief concern that in the future, under this evolving VERA plan,
a decision to refuse treatment to a veteran will be a medical judg-
ment, not an efficiency decision.

It’s a simple fact that many of our veterans in the Northeast fall
into special categories: the mentally ill, the homeless, alcoholics,
drug abusers, and spinal cord injured. These veterans clearly have
conditions which are neither easily treated on an outpatient basis
nor more efficient to treat in such outpatient conditions.

However, they are still deserving of basic triage rights. And I
hope that in the future, these veterans are going to be allowed to
have their status and place in our VA health system be determined
by a physician, through a medical examination, and not through
any administrative evaluation of their application before such an
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examination. Medical judgment on treating these future cases
should never be superseded by the goal of efficiency. To do so
would be nothing short of the beginning of the breakdown in the
relationship between our national Government and our veterans.

So Mr. Chairman, I look forward to further testimony and work-
ing with you on this serious problem. And with your permission,
I'm going to leave several questions to be answered as part of the
record. Thank you, Mr. Chairman.

Mr. SHAYS. I thank the gentleman. Mr. Snowbarger.

Mr. SNOWBARGER. Thank you, Mr. Chairman. I think my ques-
tions are for Mr. Hembra. You were referring to vulnerable pro-
grams. I presume you mean programs that are vulnerable to fraud
and abuse. Is that an accurate statement? Or——

Mr. HEMBRA. I think the common definition that we've used in
the Government has to do with fraud, waste, and abuse. I'm not
sure that we should necessarily hold ourselves to that definition.
It’s one thing to identify a key program and put it on a high risk
list and say we’re going to focus a lot of attention on that. But
within the Department of HHS, I think there are other——

Mr. SHAYS. Excuse me. Can I have you put the mike a little clos-
er to you? Yes.

Mr. HEMBRA. I think within HHS, there are clearly other pro-
grams worth looking at for different reasons. And I think you have
to extend that to the beneficiaries of the programs. And a couple
that come to my mind—one is Head Start. Head Start, right now,
is about a $3.5 billion program. It has over 1,400 grantees that it
looks to to administer the program. It provides benefits to young
children around 4 years of age. It’'s serving a population, I think,
of over 800,000. GAO and the Inspector General have found prob-
lems with that program. To me, that’s one that warrants closer
scrutiny by HHS and the Administration of Children and Families.

I think another area that offers vulnerability is——

Mr. SNOWBARGER. Can I interrupt?

Mr. HEMBRA. Yes.

Mr. SNOWBARGER. I'm not quite sure I understand why you were
suggesting that Head Start be looked at, and for what reason.

Mr. HEMBRA. Well, I think because of the amount of money that’s
going into the program, because of the number of grantees that the
money is flowing into to provide services. I think because of the
vulnerable population served, that being a young children popu-
lation, and past problems that HHS and ACF have had with how
the grantees have administered those programs, problems that
have surfaced in the day-to-day operation of the Head Start cen-
ters, and what has been historically problems with getting correc-
tive action taken.

Mr. SNOWBARGER. Are these accounting problems? I mean, the
ability of the agency to determine whether or not the money has
been spent properly, maybe not in a fraudulent way, but

Mr. HEMBRA. I think it goes beyond just how the money is being
spent, although it certainly ties to that. But when you look at—
you’re looking at problems that could affect the health and safety
of children—the adequacy of the facilities and things of that na-
ture. And it’s for those reasons that I would suggest that you can’t
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just simply look to a large dollar program and say, “That’s the one
that, perhaps, is most vulnerable.”

Mr. SNOWBARGER. Could you identify for us, maybe, specific
vulnerabilities that would lead you to focus on home health, nurs-
ing homes, medical equipment, supplies, hospice, the programs that
we’ve been talking about this morning?

Mr. HEMBRA. Yes. I think we can certainly do that. In fact,
maybe I'll ask Mr. Dowdal if he could respond to that.

Mr. DowDAL. There’s been a lot of growth in the number of sup-
pliers of services in that area. There’s been lots of identified prob-
lems by both the Inspector General’s office and our office related
to medical supplies being billed by the agencies. There’s been tre-
mendous growth in the number of visits per person who receives
home health care. And the growth in the number of home health
agencies has been very high.

There are a lot of questions about whether the services that are
being provided are covered by Medicare. There’s many other issues
like that surrounding all three of those areas—home health, SNFs,
and durable medical equipment.

Mr. SNOWBARGER. To what do you attribute the growing number
of suppliers, growing number of visits per patient? Why do we see
all those things going up so much?

Mr. DOWDAL. Some of the reason is that once people figure out
there’s a way they can get a lot of money out of a program, then
other people find out about it and want to get into that same ac-
tion. And you end up with a lot more agencies or suppliers. And
a lot of them are not as legitimate as they’re supposed to be. Now,
there’s been some steps made to try to identify ways of making
sure that the suppliers that get into the program are legitimate
and have a real business and are not just some fly by night. But
there’s still that problem going on.

Mr. SNOWBARGER. Has the growth in this field maybe out-
stripped the agency’s ability to control and account for how they're
spending——

Mr. DowDAL. There was a combination of factors, that was part
of the problem, too. In fact, over the period from 1989 to 1996, the
money available to do the reviews and the checking on that actu-
ally decreased. And that led to less ability to review claims. For ex-
ample, home health agencies in 1987—they were looking at ap-
proximately 60 percent of the claims that came in to make sure
that they were valid.

Today, they’re looking at less than 3 percent. Well, last year they
were. Now, the Kassebaum-Kennedy bill did get us some additional
money, so we expect that the percentage will go up again, but not
anywhere near as high as it was back in the mid eighties.

Mr. SNOWBARGER. Are these contracts for services and supplies
currently competitively bid? I think one of you mentioned maybe a
need to see it goes to competitive bid—or, suggested that.

Mr. DowDAL. Currently, their Medicare doesn’t competitively bid
for that. There is some demonstration programs that they’re get-
ting started—one of them in the durable medical equipment area
down in—I believe it’s South Carolina. We have discussed in the
past the issues related to getting competitive bids, at least on some
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kinds of items where there—you know, you don’t have to worry
about the big difference in quality.

You know, where you get your Depends—it’s not going to matter
which company, because they’re all going to be giving you the same
thing. Items like that. We think there’s opportunities for at least
trying competitive bidding.

Mr. SNOWBARGER. Ms. Brown. I saw you reaching for the micro-
phone.

Ms. BROWN. Yes.

Mr. SNOWBARGER. OK. Mike.

Mr. MANGANO. Actually, the only one of these three industries
that would be subject to—that potentially could be subject to com-
petitive bidding, would be the durable medical equipment industry,
itself. Right now, the Health Care Financing Administration does
not have the opportunity to wholesale competitively bid. Nor do
they have the opportunity to reduce prices when theyre inherently
unreasonable.

HCFA is required to go through a regulatory process, which can
take 2 to 4 years, to reduce those prices. In the meantime, they're
losing millions of dollars. These are two kinds of abilities that any
insurance company in this business has. We think it’s particularly
a difficult problem when you get into nursing homes. Durable med-
ical equipment companies basically market their goods to nursing
homes because there are a lot of patients there.

When Ms. Brown was showing you that chart on incontinence
supplies, all of that $100 million that was lost each year was be-
cause of things that were billed that should never have been billed.
These were incontinence supplies that were billed when they
weren’t really in connection with a prosthetic device as is required
by the regulations on medical equipment.

Most of these billings were in areas of nursing homes, where
they could go in and sell things. Mr. Chairman you may remember
about a year ago when Ms. Brown came in and showed a female
urinary collection pouch. This was an incontinence supply that was
being billed, when actually what was being delivered to the nursing
}ﬁomes were adult diapers. That’s the kind of abuse that occurs

ere.

We think that HCFA ought to have the ability to competitively
bid, reduce inherently unreasonable costs and, in the case of nurs-
ing homes, consolidate the billing for supplies. The nursing home
is going to bill for supplies, not the individual DME suppliers who
are billing for each individual beneficiary.

Mr. SNOWBARGER. What’s been the success of HHS in following
up on things that are improperly billed in terms of getting return
of the money and that type of thing?

Mr. MANGANO. Well, I think we’ve got a real good record in cap-
turing people when they do bill that way. But you have to under-
stand that we’re dealing on an exception basis. That is, we go out
there and find out when somebody tells us that somebody is inap-
propriately billing, or prospectively, when we go in and we see bil-
lings having an extraordinary increase in one particular year.

But just to give you an idea, the Medicare program last year had
800 million claims for Medicare Part B, of which durable medical
equipment would be a part of. It’s impossible for us to try and
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catch all of these abuses. Once we do catch them, though, we do
get good cooperation from the U.S. attorneys to apply damages to
these cases. But I also want to give you the other side of that.

Many of these companies are small, and the money is gone by
the time we get around to court cases. One particular case would
be a typical example of a home health agency in which we found
that 70 percent of the claims were erroneous. But they were basi-
cally a holding company for a lot of subcontractors. By the time we
caught up with them, they went Chapter 11 and there was no more
money to be gotten back for Uncle Sam.

Mr. SNOWBARGER. Thank you, Mr. Chairman.

Mr. SHAYS. I thank the gentleman. Mr. Kucinich.

Mr. KuciNicH. Thank you very much, Mr. Chairman and mem-
bers of the committee. I appreciate this opportunity to ask some
questions. And there’s an area that I'd like to focus in on. As a
member of the Ohio Senate before I came to Congress, I was re-
sponsible for helping to promote a rather wide-ranging inspection
of the Government’s policies with respect to Medicare HMOs.

And our State Senate Health Committee actually held a dozen
hearings on the policies of HMOs in the State of Ohio. And those
hearings produced substantial evidence of HMOs attempting to
deny care merely to promote their own profits at the expense of the
health of their patients. I see in today’s front page of the New York
Times that we have a national problem which relates to HMOs
not—or constructively denying the appeal rights of millions of el-
derly Americans.

We understand. I mean, all of us in politics understand. There’s
only one reason that they would do it, because the way the system
is set up, the less money the HMOs spend, the more money they
make.

Now, that being the case, I have just a few questions. First of
all, the Department, I understand, has been looking at this, but
have you done—to Ms. Brown—have you done any investigation of
the number of appeals that have been required, the number of ap-
peals that have been denied, and have you come to a conclusion
about how many people may have tried to appeal, but couldn’t be-
cause of the way the system is set up?

Ms. BROWN. Yes, sir. We just finished four reports of different as-
pects of the—of this particular area—and found some of the things
that were reported in the morning paper, including the fact that
most people didn’t realize they had appeal rights; therefore, didn’t
exercise them, or they found that it was very difficult to exercise
those rights.

These weren’t investigations which are, again, into criminal or
civil matters. But we have done a lot of background work to let us
kﬁlow what that environment is so we could continue working in
there.

Mr. KuciNnicH. How would you, Mr. Chairman—how would the
Department let the millions of Americans that are in this program
know about their appeal rights? Do you send them notices? What
do you do?

Mr. MANGANO. Yes. The primary way that the Medicare program
lets its beneficiaries know about that, is through the medical hand-
book that they issue each year. When we had completed these re-
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views that Ms. Brown just mentioned, we had recommended that
the Health Care Financing Administration take a more vigorous
ap%roach to letting the beneficiaries know about their appeal
rights.

They have agreed to make changes in their handbook, as well as
to put bulletins out to beneficiaries to let them know what their ap-
peal rights are. One of the difficulties here is that, in an HMO,
they get one fee to provide all the health care needs for the Medi-
care beneficiaries. And a lot of this is the responsibility of the HMO
to do it. So HCFA’s role should be two fold. One, to let its bene-
ficiaries know what its rights are. And when those rights have
been violated, to intervene at that point.

Mr. KucCINICH. Mr. Chairman, I would suggest that the Depart-
ment has more of a responsibility than what has been taken here.
Because this is—these are taxpayers’ moneys. That money does not
belong to the HMOs, I will suggest. These are Federal tax dollars.
And my question to you is: what are you doing to make sure people
are aware of their rights to appeal?

Because, my background is also in committees, and I can tell you
that a single shot theory of committee, like putting it into a hand-
book is not adequate. And it seems to me that you ought to have
some structured series of messages to communicate to this national
population of elderly so that they will know, so that it’s common
knowledge that if you are not sure of what your rights are, that
you can refer to—that you can be repeatedly advised as to what
your rights are so they can be exercised.

Mr. MANGANO. Yes.

Mr. KuciNicH. Now, I mean, what are you—you mentioned the
handbook. You mentioned some bulletins. But what——

Mr. MANGANO. Yes. We're doing even more than that. One of the
alliances that we formed in our office was in working with the Ad-
ministration on Aging, which has a network of ombudsmen across
the country that deal with all matters relating to senior citizens,
particularly in nursing homes.

One of the things we’re doing is passing on to them the kinds of
things we’re finding out as problems is our reviews. They’re putting
forth forums in a variety of parts of the country to let the public
know about that.

We're also working with the AARP. Ms. Brown was interviewed
for an article for their publication that will be coming up very soon.
We'’re going to be supplying that publication with a lot of do’s and
don’t’s, things that beneficiaries ought to be careful about. And
when you see this problem, let our office know about it or let the
Medicare program know about it, as well.

Mr. KUCINICH. Are you prepared to cancel the contracts of any
HMOs that are aggressively refusing the appeal rights of the elder-
ly who are in this program?

Mr. MANGANO. OK. Of course, we don’t have any program re-
sponsibility over the Medicare program. But if we found that an in-
dividual HMO was denying a person’s rights, we would take action
against them. We would recommend that the Medicare program
take actions in terms of disallowances and excluding them from the
program.

Mr. KucINICH. One final question, Mr. Chairman. Have you——
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Mr. SHAYS. The gentleman has 10 minutes, so if you——

Mr. KuciNicH. OK. Great. Well, thank you, Mr. Chairman. Have
you any information of a single HMO in America which has been—
whose contract has been canceled because of their practices in deal-
ing with their elderly patients?

Mr. MANGANO. I am aware of several that have been canceled.
In fact, I can think of one or two that the OIG got involved in in
which we did initial audits and investigations in the Medicare pro-
gram and canceled them from their program.

Mr. KUCINICH. Are you going—will the Department followup—
and maybe the Inspector would say this—will the Department fol-
lowup on the court order that was issued by Judge Marquez, set-
ting the July 1st deadline? He gave certain—a certain prescription,
if you will, for remedying what he felt were some defects in the ad-
ministration of the program. Are you intending to followup on that
or are you going to appeal the Judge’s ruling?

Ms. BROWN. Well, we have had several meetings with the De-
partment regarding our findings. Managed care in Medicare is a
fairly new area. All of the incentives are quite different than the
incentives were for people who had basically—too much money was
being paid out. Because of the nature of HMOs, we have a whole
new set of incentives here for people to take advantage of. We have
the authority for any kind of patient abuse or neglect, which could
be one of the concerns here—in neglect—to have them eliminated
from the program.

We’ve had quite a few meetings, but, I don’t know exactly what
they’re going to do on the Judge’s decision yet. But the Department
is very concerned about it. We have done quite a bit of work in the
area so we can bring the Secretary up to date on what’s actually
happening out there. I'd be glad to supply that for the record when
I find out more about that particular decision.

Mr. KuciNicH. I think it would be helpful for at least this Mem-
ber. And perhaps the others would agree.

Ms. BROWN. OK.

Mr. KuciNIiCH. For us to get some information about what the
Department intends to do to—in a comprehensive way—to be cer-
tain that anyone whose—finds their services denied, reduced or ter-
minated, is able to appeal that, that we would be fully informed as
to what’s being done to make sure that all the participants, the
fmﬂ(liiocllls of participants in this program, will have their rights de-
ended.

Because what’s happening, Mr. Chairman, is that there is an ac-
tive marketing campaign to draw millions and millions more of el-
derly Americans into this program. And the people who are doing
the marketing could care less about providing care to the elderly.
There’s a transition from health as a right in a democratic society
to health as a market driven commodity.

And what I believe is we need the Department to be more than
just a casual observer in this, we need you to be the umpires. And
if somebody does something and they're out, they ought to be out.
And you'’re the only ones who can do that for the American people.
And if we are going to continue to see this transit to managed care
paradigm, where HMO Medicare has more and more patients—and
they're predicting that the growth may triple within the next 10
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years—then, you know, the responses that we receive in commit-
tees like this have to be more substantial and definitive about the
rights which patients have.

Because it’s the articulation of those rights which will make the
programs that you are involved in real. And I suggest that perhaps
it’s time for a patients’ bill of rights codified, so that we are not
in a position where we have to learn of elderly people who have
every right to decent health care being denied it or being refused
the information which would enable them to get better care. This
is the other side of the issue the President raised about the gag
order.

Mr. SHAYS. Yes.

Mr. KUcCINICH. It’s one thing for a physician to be told that he
cannot give the information to his patient so that his or her patient
could proceed to get better health care and exercise more options,
and it’s another thing—and it’s still another thing to constructively
deny that person an opportunity to get good health care because
they don’t even know what their appeal rights are. Thank you.

Mr. SHAYS. I thank the gentleman. Mr. Pappas.

Mr. PappAs. Thank you, Mr. Chairman. Thank you folks for
being here. I have two unrelated questions—unrelated to each
other and unrelated to what we’ve been hearing you folks talk
about so far. But I read an article in the February 27, 1997, issue
of the Washington Times in which the point was made that the
U.S. Health Care Financing Administration, which is a part of the
Department of Health and Human Services, will pay some $400
million to 41 New York hospitals simply to train 2,000 fewer med-
ical residents, which would be a 20 percent decrease. Is that true?

Mr. MANGANO. Yes, it is.

Ms. BROWN. Yes.

Mr. PApPAS. Why are we doing that when market forces, I think,
should be the ones to dictate how many people enter a particular
field?

Mr. MANGANO. Of course, that was not our decision. That was
the decision of the Health Care Financing Administration. Basi-
cally what they were responding to is the growing notion, as people
are aware, that there is a glut of physicians in this country, and
there are too many in training to meet the market needs. So what
HCFA basically did was said, “We’ll help downsize the number of
physicians by paying teaching hospitals not to train them.”

So I believe that particular program will last—it’s either 4 to 6
years in which they’ll be reducing the number of physicians by 20
percent in New York. And they’re giving an incentive to the hos-
pital to reduce the number of residents and interns in training by
paying the hospital as though they were there.

Mr. Pappas. How long has this been going on?

Mr. MANGANO. This was just announced in February.

Mr. Parpas. OK. And the figure is approximately $400 million?

Mr. MANGANO. That is correct.

Mr. Pappas. Is that just for 41 New York hospitals?

Mr. MANGANO. That is correct.

Mr. PAPPAS. And is the $400 million just for 1 year or is it for
that 4- to 6-year period?

Mr. MANGANO. I believe it is for the entire period.
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Mr. PApPpPAS. And what about other hospitals in other parts of the
country?

Mr. MANGANO. Of course, as soon as they announced this pro-
gram, hospitals in other parts of the country have asked to get in
on this. HCFA has—this is under their demonstration authority.
They’re demonstrating whether this is a good approach or not a
good approach. So the position of HCFA is they have one State that
they’re working with. And that’s the State of New York. And usu-
ally under these demonstration projects, if it works out well there,
they may decide to expand it to other States. But they may not.

Mr. Pappas. Mr. Chairman, I would just say that I would ques-
tion whether this is an advisable expenditure for us to be making.
I certainly would like your comments. I was

Mr. SHAYS. Well, if the gentleman would yield?

Mr. PApPPAS. Sure.

Mr. SHAYS. I mean, the purpose of this hearing is not to delve
too deeply into any particular issue, but to just kind of whet our
appetite and yours and know where you’re coming from, and for us
to then decide how we want to allocate our very scarce resources.
And this may be an area that we need to look at.

Mr. Pappas. OK.

Mr. HEMBRA. Mr. Pappas, I might add something. We need to
understand—for years and years and years, teaching hospitals
were basically reimbursed with additional payments—both Medi-
care and Medicaid—to teach physicians as part of their set of re-
sponsibilities relative to the Medicare/Medicaid population that
were treated in those facilities. And I think that amount of money
is—off the top of my head—something like about $6 billion a year
that go toward graduate medical education payments.

And this begins to completely move back, recognizing what is an
overabundance of physicians. And from what we have read—we
have not looked closely at it, because it’s a new policy change—but
the way in which the media has covered it, it’s not very clear
whether this has been well-thought-through by HHS and HCFA.

Mr. Pappas. I would

Ms. LILLIE-BLANTON. Could I also respond?

Mr. PApPAS. Yes. Sure.

Ms. LILLIE-BLANTON. Because I think what’s important, as you've
mentioned, is that we really are faced with an oversupply of physi-
cians in this country. And in all fairness to HCFA, I would say the
attempt was, how do you begin to reduce that supply? But we've
got a broader issue, I would say, to look at. And that is the training
of foreign physicians, which, in many cases, have benefited from
those resources and the dollars.

We also have to realize that many of those foreign physicians
who have trained to those dollars have been providing care to
medically underserved areas. So as we cut the supply of physicians
in one area, we've got to look at its potential consequences for an-
other area. And then I would say, within HHS, we need to look at
the multiple health professions development initiatives, some of
which actually is continuing to provide funding for the training of
new providers.

And so, while on one level we realize we've got an oversupply of
providers, on another level we know we have problems in the dis-
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tribution of providers. And so I would say that, on the issue of
human resources development, it is a broader issue from a policy
perspective for us to look at how this Nation should handle its
problems of human resources in health professions.

Mr. Pappas. I would appreciate—not here—but some additional
information other than what I have read in the newspaper about
that particular program. So if you could supply that for me—who-
ever—I would appreciate it. Point other than trying to verify if this
is the case, the point I will just mention and then I'll move on is,
I question whether this is an appropriate role for HHS and the
cost.

These are comments. The other issue is one that I dealt with in
another meeting of the subcommittee on another subject, where we
have representatives of another department—USDA—and three
agencies that are part of HHS—FDA, the National Institutes of
Health, and the Center for Disease Control. We're talking about an
issue of—I guess it’s—TI'll just forget the technical term—mad cow
disease. What is the technical term?

Do you remember? OK. It’s easy for you to say. And the question
I asked the three agencies from one department and another de-
partment all involved in research—and I guess, just a comment
that I felt it was—I was surprised that there was not one of these
agencies that was designated or agreed upon as the “lead agency.”
And I would just encourage you folks to encourage that as just a
policy that, evidently, has not been instituted.

Because, if we're looking for greater accountability, as, I think,
the taxpayers require, and, certainly, we want, and I'm sure you
want, as well. I think that as a matter of course, there should be
a lead agency involved in any kind of a joint research project or
joint project, because if something goes wrong, there’s going to be
a lot of finger pointing. And it doesn’t make it easier for folks like
yourselves, in particular. Thank you, Mr. Chairman.

Mr. SHAYS. Thank the gentleman. For someone who likes to get
at waste, fraud, and abuse, HHS is a candy store. And for just a
variety of reasons. And it’s not a Republican-Democrat issue. I'm
just looking and thinking how we could use our entire committee
staff just to look at one area. You have the Administration for Chil-
dren and Families. You have the Administration on Aging. And you
have the Health Care Financing Administration (HCFA), Agency
for Health Care Policy and Research, Center for Disease Control,
Agency for Toxic Substances, Disease Registry, Food and Drug Ad-
ministration (FDA), Health Resource and Service Administration,
Indian Health Services—I mean, I'm just thinking how we could
spend so much time dealing with the pathetic success of health
care in Indian reservations—National Institutes of Health, Sub-
stance Abuse and Mental Health Service Administration.

I'm just wondering, when you look at a department so large I
think when you added Social Security in with it there, the budget
was larger than the gross domestic product of Canada. I'm not
quite sure that’s right, now that I've said it, but close to it. I'm just
curious how you all decide which wrongdoing, what area of fraud
you’re going to get at, what area of waste you’re going to get at,
given that you could almost just close your eyes and do that? Is
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that what you do—close your eyes and just kind of put your finger
down, and say, “OK. This is it?”

Ms. BROWN. No, sir. And it’s a pretty complicated process. Of
course, we're constantly doing various research to see where there
are anomalies in the payment schemes that are going on. And that
often points, as it did in the incontinence supplies chart where we
have a sudden spurt, and it isn’t accountable because of some new
disease or increase in patient population or something of that na-
ture.

We're constantly looking at all of those to see whether or not
there is some new scheme that has emerged that has allowed peo-
ple to over bill certain programs. We look at all of the HHS pro-
grams, actually. But now that the new health legislation has
passed, we do have a limitation we didn’t have before. We have in-
creased resources as a result of that, all of those resources that
were voted in for health care have to be used just on health care.

Mr. SHAYS. Right.

Ms. BROWN. And that’s about 70 percent of our budget. It’s about
30 percent, then, that is used for all the other programs. So for the
first year, we're having to track very carefully exactly how much
goes into each area. So that’s one constraint.

Mr. HEMBRA. From GAQO’s standpoint, we have a pretty dis-
ciplined approach to planning strategically and in a more tactical
fashion. As you're well aware, Mr. Chairman, a good part of that
is working with the committees on both the House and Senate, to
ensure that the work that we do best fits the needs of the author-
ization, the appropriations, the budget, and the oversight commit-
tees.

Mr. SHAYS. Does GAO—is it more legislatively directed in that
sense? Let me ask it this way: does the Inspector General’s office
have a little freer hand in what it looks at? And is the GAO a little
more guided by congressional areas of focus?

Mr. HEMBRA. I'd like to let June speak first to this.

Ms. BROWN. Yes. We have independence that has been provided
to us under the IG Act. So that, the Department or Congress—no-
body can really tell us how to use our resources. And I have the
responsibility, then. We have a long planning process. We have a
strategic plan we go through. We look at all the emerging areas
like home health and some of the new effects on nursing homes
and hospice, when laws change and so forth.

Mr. SHAYS. But you're open to suggestions as well as requests?

Ms. BROWN. Absolutely.

Mr. SHAYS. And sometimes you do work that’s just in response
to requests you, obviously, then, had to have deemed were nec-
essary areas.

Ms. BROWN. Yes. But we encourage both Department officials
and Members of Congress, if they are aware of any problem area,
to let us know. There have been a few cases where we’ve had to
turn that down because the priority was lower.

Mr. SHAYS. Right.

Ms. BROWN. And we have that authority. But of course, that’s
where we get a lot of the good leads that would show us where
problems

Mr. SHAYS. Does the GAO?
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Mr. HEMBRA. Yes. From a GAO standpoint, I think currently, if
you look across GAO, probably about 85 percent of our work is
what we call congressionally directed.

Mr. SHAYS. Gotcha.

Mr. HEMBRA. Either through legislative mandates or through
specific requests that come in from committees or even individual
Members.

Mr. SHAYS. And some of those legislative mandates are con-
tinual, ad infinitum? They are annual requirements that you have
to look at?

Mr. HEMBRA. They are. But they're much less today than they
were in the past. We've worked pretty successfully with the leader-
ship on both the House and Senate side to eliminate a number of
those. Of course, our resource base has dropped considerably over
the last couple years. But we do have flexibility. I don’t want to
suggest that we sit back and wait for someone from the Hill to ask
us to do a job.

Mr. SHAYS. No. If you see an area that you want to look at, you
can look at it?

Mr. HEMBRA. Yes. Within the resource constraints. Absolutely.

Mr. SHAYS. Right.

Mr. HEMBRA. And we do that quite a lot.

Mr. SHAYS. OK. In terms of the presentation of the Inspector
General focus on home care, medical equipment and supplies and
hospice benefits, let me just get a sense of this. We had fascinating
hearings on the whole issue of medical supplies and pricing. And
let me just say, I made a reference to it in my opening statement.

This committee takes tremendous pride in Title IT of the health
care reform bill, which had three titles. Title II was the whole issue
of getting at health care fraud, making health care fraud a Federal
offense for all payers, private and public. And that was the work
of both Jay Owens, the Inspector General, as well as the adminis-
tration.

But that was a big plus. What we didn’t do was see any move-
ment toward legislation that we developed based on our hearings,
dealing with the repricing of durable goods. I want to just under-
stand if the system is still as crazy as I recall it, that, basically,
we have rules and regulations that we the Government and we the
buyers have to follow, that basically outline what we will pay for
a good and service, and that if it is underpriced, we end up with
no sellers.

In other words, there’s no law that requires a seller to buy if we
aren’t paying a market rate. If we pay an above-market rate, we
obviously have a lot of sellers, but we don’t have—but we have the
requirement that we have to buy at that price unless we go
through a process to refigure the pricing mechanism. Now, this is
what I want to go through.

Now, basically, we follow section 1842BA of the Social Security
Act, and we have to determine that it’s grossly excessive or grossly
deficient—our pricing. Is that correct?

Ms. BROWN. Yes, sir.

Mr. DOWDAL. Yes.
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Mr. SHAYS. So if it’s very excessive or very deficient, technically,
we don’t meet the test. We can overpay if its very excessive and
very deficient, but we can’t reprice unless it’s grossly deficient?

Ms. BROWN. Yes. And there’s a long process that you have to go
through.

Mr. SHAYS. Yes.

Ms. BROWN. The same as changing any regulatory matters,
which takes 2 to 3 years. So I know you've held hearings in the
past where we've presented some of this data and have brought the
public’s attention to it, which I certainly applaud. Because we need
some mechanisms for adjusting prices in such a fast changing mar-
ket as this. We need the authority to do competitive bidding when
that’s appropriate as well.

Mr. SHAYS. Yes. My recollection was confirmed, that we did issue
a report on this, but we need to followup. Does GAO want to re-
spond to this? Did you all get into this?

Mr. DowbDAL. Yes. We've done a number of jobs where we've rec-
ommended that more authority be given to the agency to reduce
prices when they’re obviously out of whack with what the market
is paying for them. We've been issuing reports on that since the
late eighties, in fact.

Mr. SHAYS. OK. Well, this is one thing that I, certainly, am going
to spend some of my time on, because the only thing gross about
the system is that we allow it to continue. If it’s excessive, we
should change the price. So that will be one thing. And I appreciate
you highlighting that. Did you want to respond in any way?

Ms. BROwWN. Well, I only mentioned that there are things like ox-
ygen concentrators, which we have reported on. And we’re paying
twice what the VA is paying. And theyre able to competitively bid,
where HHS is not.

Mr. SHAYS. Now, twice is astounding. The explanation on the
other side would be that VA buys in bulk and it—Medicare and
Medicaid would be buying in—is it both Medicare and Medicaid
that we're talking about?

Mr. MANGANO. Our reviews were in the Medicare area.

Mr. SHAYS. Right.

Mr. MANGANO. And just to give you the specific figures, VA pays
about $128 a month for an oxygen concentrator, Medicare pays
$345 for one.

Mr. SHAYS. I mean, it just boggles my mind.

Mr. MANGANO. That is correct.

Mr. SHAYS. Now, the other thing that boggled my mind—I'd just
like both of you to respond, both GAO and Inspector General. We
have a system where if doctors submit bills, we—my recollection is
that we review 1 percent of the bills and about 4 percent of the bill-
ing charges, and that we pay it and then have to go back and try
to capture it. It’s only in those bills that we check. Is that process
still continued? Has HCFA changed that system at all?

Mr. MANGANO. The process is really driven by some pieces of leg-
islation that require Medicare to pay its bills within a time limit,
I believe it’s within 30 days.

Mr. SHAYS. Right.

Mr. MANGANO. And they must pay those bills within that time-
frame. As a result, what the Medicare program does, primarily—
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is does a lot of post-payment review. But as we’ve mentioned ear-
lier, only about 2 percent of the claims ever go through that post-
payment review. The only way they can catch it prospectively is
through what they call ADITs.

Mr. SHAYS. Is that the auto-adjudicated system that we’re
talking——

Mr. MANGANO. Yes. There’s—that’s correct. There are ADITs
that the contractors—the Medicare contractors, the insurance com-
pany which runs the program—have in their system. So, if a bill
looks grossly out of whack, it rings a bell on and ADIT. They can
go in and look at the particular bill.

Mr. SHAYS. But the fact is that if someone broke their ankle and
had a chest x-ray, that bill would get through the system.

Mr. HEMBRA. That is correct.

Mr. SHAYS. Because we don’t have an auto-adjudicated system
that would get that disconnect.

Mr. HEMBRA. Right.

Mr. SHAYS. And have we seen any process since our hearings last
year on that?

Mr. HEMBRA. Not really.

Mr. SHAYS. OK. You almost feel overwhelmed. Both those two
areas just strike me as being such absurdities. So I'm going to con-
tinue a little bit and then—do you have any more questions for this
panel? You can just turn the clock off. That’s the one power of a
chairman: I control the clock.

I love it. In terms of the whole information systems, we’re learn-
ing that the IRS may have wasted $3 billion. When I look at it, I
find that the details don’t support $3 billion, but support hundreds
of millions if not billions. Are we in the same danger with HHS,
with its information systems?

But the problem is that if a business had such an important ele-
ment of its business—information systems—they would spend $1
million or $2 million to hire the best and the brightest. And they
would pay them and they would get their money back ten fold.
Here, we're limited, I gather, by what a civil servant can make. Is
part of the problem that we don’t have the expertise? First, I want
to know, do we have a problem with information systems? I'd like
for you to expand a little bit more, since the Comptroller General,
you introduced it. And are we in danger of coming to concluding
that we, too, have wasted hundreds of million, if not billions of dol-
lars in information systems, and don’t presently have a good sys-
tem or systems?

Mr. HEMBRA. If you look back, Mr. Chairman, what you find is,
as information needs would surface, you would see agencies pretty
much creating stand alone, stove pipe systems to deal with a spe-
cific information need. And of course, with the advancement of
technology, clearly the capability has expanded tremendously.

If you look at HHS—and you could go down specifically and look
at Medicare, because there is a multi-million dollar system’s invest-
ment that’s being made now with regard to the Medicare trans-
action system, which will ultimately replace about nine different
information systems that HCFA and its contractors use in proc-
essing claims.
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Is HHS vulnerable with regard to information systems? GAO has
a lot of work across the Government that says, “Of course.” And
there has been millions and hundreds of millions of dollars wasted.
Fortunately, I think

Mr. SHAYS. And you're working with Mr. Horn’s committee on
this area—management systems?

Mr. HEMBRA. Yes. That is correct. That is correct. Fortunately,
there’s a couple of things happening. In general, and if—take you
back to my statement—the Paperwork Reduction Act, the Clinger-
Cohen Act and the creation of Chief Information Officers, were all
geared toward bringing some sense of order to how agencies went
about determining what its information management needs were
and how they were going to go about phasing those in.

We had looked early at HCFA’s Medicare transaction system,
found some problems that they were having, and have been work-
ing pretty closely with HCFA on MTS. And so I think there’s less
likelihood of seeing something similar to IRS happening within
HCFA and its Medicare program. I think one thing that HHS has
to do to make sure that it doesn’t get out of hand, is make sure
that it integrates its information management needs as part of it
overall GPRA process of developing a strategic plan.

You can’t do that outside of the process. It’s an integral part of
what’s going on. The second thing HHS, I believe, HHS needs to
take a look at is, with regard to the Chief Information Officer as
well as the Chief Financial Officer—the Secretary has chosen to
triple hat an individual within the Department, the Assistant Sec-
retary for Management and Budget, giving that individual also the
title of Chief Information Officer and Chief Financial Officer.

Clearly, with regard to the Chief Information Officer, we don’t
believe that that’s consistent with the legislation. And it certainly
calls into question whether one individual has the capacity at a
senior management level to carry that wide range of responsibil-
ities.

Mr. SHAYS. Have you conveyed that concern?

Mr. HEMBRA. That information has been discussed, but there’s
been no change within HHS.

Mr. SHAYS. OK.

Ms. LILLIE-BLANTON. Could I respond to that also?

Mr. SHAYS. Sure. Sure.

Ms. LILLIE-BLANTON. I think there is a particular challenge in
developing information systems for HHS. And that’s, in part, be-
cause HHS works so closely with States. And I think welfare re-
form is an example of that, but Medicaid is also an example, where
you are relying on data and information systems which are col-
lected at the State and local level.

And we now have a major restructuring in our system of welfare.
The Federal Government, HHS in particular, is to monitor compli-
ance with that, but it’s got to monitor compliance based on infor-
mation that is supplied by the States. And you have, in many
cases, States with very limited data information capacity, manage-
ment information systems.

And it just presents, I would say, a major challenge for HHS to
assistant, to develop, to monitor, with the information that will
come from different States, sometimes which may not be com-
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parably collected, sometimes which may not have the same kind of
control system, sometimes sexual harassment just may very well be
different types of information.

So I would say that there is a particular challenge. We have
seen, with the experience of Medicaid, that even when there is
some Federal oversight in trying to assist with—because the Fed-
eral Government does collect—has two different data systems for
the Medicaid program that it collects. But even with those, we have
some very serious problems in the data that is collected through
HHS data information systems. So it is a very serious problem.

Mr. SHAYS. Now, as you talk, I'm thinking that in my home town
we have two companies that, 10 years ago, didn’t exist. And today
they’re billion dollar companies. And yet they realize in 10 years
they may not exist again. The change is so rapid. And I've been
wondering for a while if one of the best arguments for why we need
to try to have government do a little less, and then do everything
else better, is that it just may not be able to keep up with the
change.

One of my concerns in Government is that too many people make
the decision before it finally comes to fruition, whereas in the pri-
vate sector now, they've empowered two or three people in that
chain? to ultimately make very big decisions. Do you want to com-
ment?

Let me just tell you my plan. I'm going to invite either staffs to
ask a few questions if they want, only because really what we’re
just trying to do is flush out where we want to focus our time. And
so, it’s really, I think, appropriate to have our staff weigh in here
if they want. But did you want to say something first?

Ms. BROwWN. Well, I wanted to comment on the new system that
they’re developing, that——

Mr. SHAYS. They being—and for which system?

Ms. BROWN. I'm sorry. HCFA is developing——

Mr. SHAYS. OK.

Ms. BROWN [continuing]. For Medicare.

Mr. SHAYS. Right.

Ms. BROWN. And this will be a gigantic system that is far larger
than any insurance company, of course, would have.

Mr. SHAYS. This is MTS or

Ms. BROWN. MTS. Yes. We are able to bring a lot of things to
their attention, particularly through doing the financial system au-
dits. We have identified a lot of problem areas and a lot of areas
that have to be treated differently in the system. So we have a
process for working with them on that, which I think will help a
great deal. I did want to point out that there is not requirement,
not even the capability for them—being HCFA—demanding the So-
cial Security number of the providers until this latest legislation
passed—Kassebaum-Kennedy.

HCFA didn’t have unique provider numbers, either. And both of
those are going to seriously undermine the effectiveness of a sys-
tem. So I think they do need Social Security numbers. Even when
we exclude somebody from the program, there’s no way of tracking
how many other areas they might be billing in.

Mr. SHAYS. Let me just say—I'm going to call on the majority
counsel—but my purpose is to ask if there was a question that you




175

wish we had asked, if you want to respond to the question we
never asked you, but wished we did. And also, I find that those
who come and testify who say the least sometimes have more time
to think about something they want to say. So with the power in-
vested in me, 'm going to provide the three of you who didn’t make
opening statements to get some closing words and see if you're will-
ing to risk saying a comment that your boss may not like.

Mr. DowbpAL. Well, that’s never stopped me before.

Mr. SHAYS. Good. Well, we’ll come to you in a second. OK. Do you
have a question you want to——

Mr. HALLORAN. Yes. I just would ask each of you to comment on
block grants in general and the kinds of accountability systems you
see that the Department should use in maintaining the flexibility
that are built in the block grants and, yet, being able to provide
the accountability that you want and we want in terms of the
money that’s spent. It’s a difficult balance. You talked about data
problems, which is one area. But where have you seen in the block
grant programs we have, where has it worked, and what kind of
emerging problems might you see as we roll out bigger block grants
such as the welfare reform?

Ms. LiLLIE-BLANTON. Well, actually, let me just give you some-
thing that I would say HHS is doing now that might be an ap-
proach to use, because I think we have had problems with block
grants in the past. HHS has begun to develop what is called per-
formance partnership grants. And they’ve used that approach with
SAMHSA, the Substance Abuse and Mental Health Services Ad-
ministration, and CDC. In the process of the performance partner-
ship grants, there is negotiation with States on the goals and out-
comes that they want to see achieved. And so, rather than holding
a State——

Mr. HALLORAN. And the form of the data that will prove it? Is
that part of the deal?

Ms. LILLIE-BLANTON. The process has varied, but certainly—I'd
have to look back to find out how specific and how prescriptive they
are in the data goals, the data elements that would be used to doc-
ument outcomes. But certainly, along with the broad objectives—
the broad goals are objectives, which are measurable objectives. At
least with that process you have a way of working with an entity—
a State or, in some cases, it could be a local community—in trying
to negotiate what you want to achieve, even if you didn’t look at
all the details of how it’s achieved.

So certainly, I would say the goals and the outcomes would be
an approach that we could use that still give States some decent
flexibility in how they design their programs, but at least the ac-
countability system, from the point of the Federal Government, can
be monitored because you have defined what you wanted to
achieve. That’s a part of the pilot efforts that are now underway.

It’s still not certain how well that can work with the broad array
of what—of programs that HHS has. Welfare reform, for example,
is an example where that is a little different. And when I talked
about the demands on welfare reform—just to take a couple of
them—one are the time limits and the work force participation re-
quirements.



176

In that case, Congress has to set some goals, measurable goals.
But the data systems, at this point, are not in place to document
and monitor them. So it is a balancing act. With the performance
partnership grants, I think, are a way that we could try to work
on some level. When you move to goals that are so broad, that cut
across all the States, such as welfare reform, it means we’ve got
to talk about more uniform data collection systems that can help
guide and develop.

And you know, it could mean resources to assist in developing
those infrastructures. But otherwise, I think that we will be com-
paring apples and oranges even as we give out performance bo-
nuses—for example, for declines in out of wedlock births. I think
that that just becomes problematic, but yet, the intent is a desir-
able goal.

Ms. BROWN. If I could comment. The President’s council on integ-
rity and efficiency, which is a group of all the Presidential ap-
pointed Inspectors General, did a study on just this. It isn’t recom-
mending one way or another, but it explains what vehicles could
be included in any legislation or other provisions of a grant, and
what the results might be. If the grant doesn’t provide for over-
sight, there would be no way, in spite of any efforts and whatever
d}zllta we had, we would not be able to go in and audit against any-
thing.

So that would be one extreme. This report goes on and explains
some of the possible vehicles for gaining some level of oversight. I'd
be glad to provide that report so you could get a balance of all the
1Gs’ views.

Mr. SHAYS. Ms. Brown or Mr. Hembra. Is there any question you
wished we had asked that—I mean, there’s a lot of things we could
have—but—so nothing—Mr. Mangano, do you have any comment
you wanted to—?

Mr. MANGANO. No. I don’t think so.

Mr. SHAYS. Ms. Brown, any comment? Mr. Dowdal.

Mr. DowDAL. Yes. I think I'd like to re-emphasize that the GPRA
process provides a real good opportunity for everyone to take a look
at the processes and everything that the agency has, to meet the
goals that have been given to it under the laws. And by using that
opportunity to better design their systems for controlling costs, I
think HCFA can get around a lot of the problems that currently
are evident in the waste and abuse and fraud and mismanagement
area. So I think—I hope that the GPRA process works as well as
it should.

Mr. SHAYS. Knowing what your mission is and how you’re going
to carry it out is obviously very important. I find that it also—we
try to do it—obviously, the task is much easier in our own offices.
But knowing your mission, your strategy, your projects, and your
tactics, and getting your staff to talk about it is very energizing.
So it can be a tremendous tool if it’s used well.

And I know that you both are expressing concern. You know, I
guess this year is the moment of truth of whether the departments
take it seriously or not and take advantage of it. Let me say that
we're going to go to our next panel, but the dialog, obviously, con-
tinues. You know that you can pick up the phone any time and we
feel that we can do the same.
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So I'll just emphasize, again, my interest in making sure that we
look at the worst of the worst or look at the areas where we can
have the greatest impact and change, given that there is so much
that we can look at. And given that we have this problem on this
side, we also understand that you have that same challenge. So
we're very patient when we see something that doesn’t work, and
say, “My gosh, why didn’t you all get at it?” Because you've got
more than enough to do. So thank you very much.
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ONE HUNDRED FIFTH CONGRESS

Congress of the Tnited States

THouse of Representatives

COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
2157 RaveURN House OFFICE BUILDING
WasHinGTON, DC 20515-6143

MaoRIre (202) 2255674
HiNGRTY (202) 225 5251
TV o z2semsz

SUBCOMMITTEE ON HUMAN RESOURCES
Christopher Shays, Connacticut
Chairman
Room B-372 Rayburn Building
Washington, D.C. 205316
Tel: 202 225-2548
Fax: 202 225-2382

The Honorable fune Gibbs Brown

Inspector General

U.S. Department of Health and Human Services
330 Independence Avenue, SW

‘Washington, D.C. 20201

Dear Ms. Brown:

HENRY A WAXIUAN, CALIFORNIA
RANKING WINOR(TY MEMBER

DANNY K. DAVIS, ILLINOIS
JOHN F. TIERNEY, MASSACHUSETTS.
IMTURKER, TEXAS

HOMAS H. ALLEN, MAINE

BEANARD SANDERS, VERMONT
INDEPENDENT

At the March 8, 1997, hearing “Agency Oversight -- The Department of Health and Human Services: Mission,
Management, and Performance,” Representative Benjamin Gilman (R-NY) submitted the following question:

Questionis have been raised with regard to the implementation of the National Childhood Vaccine Injury Act
of 1986, specifically with the long period of time it takes for a vaccine-injured individual to receive
compensation. Has the Inspector been made aware of this problem, and if so what can you report?

Please provide written responses for inclusion in the hearing record by May 1, 1997. We will forward a copy of your
responses to Rep. Gilman. If you find any difficulty responding by May 1, please contact me immediately. Thank

you.

Sincerely,

R. Jared Carpenter
Subcommiitee Clerk
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Mirgura Washington, D.C. 20201

MAY 8 I897

The Honorable Christopher Shays

Chairman, Subcommittee on Human Resources
Committee on Government Reform and Oversight
House of Representatives

Washington, D.C. 20515-6143

Dear Mr. Shays:

Your staff requested a written response to a question from Representative Benjamin Gilman
asking about the National Childhood Vaccine Injury Act of 1986. This was raised pursuant

to our testi before your sut ittee on March 18, 1997. Mr. Gilman’s specific
question was whether the Inspector General's Office was aware of a problem with timely
comp ion for ine-injured individuals.

We are not aware of any present problems with timely resolution of cases. In December
1992, we issued a report reviewing the structure and operations of the National Vaccine
Injury Compensation Program. A copy of the report is enclosed. At that time the program
was struggling to handle a large influx of retrospective cases which were causing delays.
However, we found that once a case was assigned, it was handled efficiently. We found that
in our sample of prospective cases, none missed the 14-month statutory requirement for
processing. At the time, we recommended that the claims court, in consultation with the
Public Health Service and the Department of Justice, further streamline the process to
eliminate the backlog and ensure future efficient procedures. The program office now reports
it has cleared its backlog of retrospective cases and is currently processing prospective cases
well within the statutory requirement of 14 months.

If you have additional questions, please contact me; ot your staff may call Helen Albert,
Director of External Affairs, at 619-0275.

Sincerely,

s

June Gibbs Grown
Inspector General

Enclosure
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OFFICE OF INSPECTOR GENERAL

The mission of the Office of Inspector General (QIG), as mandated by Public Law 95-452, as
amended, is to protect the integrity of the Department of Health and Human Services’ (HHS)
programs as well as the health and welfare of beneficiaries served by those programs. This
statutory mission is carried out through a nationwide network of audits, investigations, and
inspections conducted by three OIG operating components: the Office of Audit Services, the
Office of Investigations, and the Office of Evaluation and Inspections. The OIG also informs
the Secretary of HHS of program and management problems and recommends courses to
correct them.

OFFICE OF AUDIT SERVICES

The OIG’s Office of Audit Services (OAS) provides all auditing services for HHS, either by
conducting audits with its own audit resources or by overseeing audit work done by others.
Audits examine the performance of HHS programs and/or its grantees and contractors in
carrying out their respective responsibilities and are intended to provide independent
assessments of HHS programs and operations in order to reduce waste, abuse, and
mismanagement and to promote economy and efficiency throughout the Department.

OFFICE OF INVESTIGATIONS

The OIG’s Office of Investigations (OI) conducts criminal, civil, and administrative
investigations of allegations of wrongdoing in HHS programs or to HHS beneficiaries and of
unjust enrichment by providers. The investigative efforts of OI lead to criminal convictions,
administrative sanctions, or civil money penalties. The OI also oversees State Medicaid fraud
control units which investigate and prosecute fraud and patient abuse in the Medicaid program.

OFFICE OF EVALUATION AND INSPECTIONS

The OIG’s Office of Evaluation and Inspections (OEI) conducts short-term management and
program evaluations (called inspections) that focus on issues of concern to the Department,
the Congress, and the public. The findings and recommendations contained in these inspection
reports generate rapid, accurate, and up-to-date information on the efficiency, vulnerability,
and effectiveness of departmental programs.

This report was prepared in the New York Regional Office under the direction of Regional
Inspector General Thomas F. Tully and Deputy Regional Inspector General Alan S. Meyer.
Project staff included:

New York Headquarters
Renee C. Dunn (Project Leader) Maruta Zitans
Nancy T. Harrison (Lead Analyst) W. Mark Krushat
Demetra Arapakos Brian T. Ritchie

To obtain a copy of this report, cail the New York Regional Office at (212)-264-1998.
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EXECUTIVE SUMMARY

PURPOSE

The purpose of this inspection is to review the structure and operations of the
National Vaccine Injury Compensation Program (VICP).

BACKGROUND

The VICP is a Federal "no-fault” system which was intended to stabilize the vaccine
manufacturing industry and to establish a streamlined process to compensate persans
who have suffered injuries due to certain vaccines. The VICP involves three
government entities: the Public Health Service (PHS) in the Department of Health
and Human Services (HHS), the Department of Justice (DOJ), and the United States
Court of Claims (Claims Court). After a claim is submitted to the Claims Court,
physicians at PHS review each case based on the Vaccine Injury Table and send their
recommendations for or against compensation to the Claims Court, where a hearing
takes place. With DOJ attorneys representing the government and private attorneys
representing petitioners, a special master, appointed by the Claims Court, makes a
final ruling and determines the amount of the award. ’

In conducting the inspection, policies, written procedures and operational guidelines
for the program were reviewed to determine how the program is organized and how it
attempts to meet its legislative and regulatory goals. Flow charts of the processes
were constructed. Next, from the universe of 2,347 cases in the PHS database a
statistical analysis was done and 90 cases were selected for review. The team also
interviewed 23 key government officials and 31 petitioners and their attorneys.

FINDINGS

The Program is Currently Struggling To Handle A Large, Unanticipated Influx of
Retrospective Cases

At the current production level of approximately 37 cases a month, it will take
approximately seven years to complete all of the retrospective cases. As of February
1992, 739 retrospective cases had been completed, leaving 3,356 cases to handle.
Some government officials feel that the current production rate will increase due to
changes in legislation, the increased experience of the program staff, and an
anticipated increase in case dismissals.

Cases are Delayed Due To a Front-end Backiog Resulting From Scheduling Constraints
and Lack of Resources

The large influx of retrospective cases has necessitated that the chief special master
control intake into the system, resulting in a backlog. No guidelines exist for the
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special master’s scheduling of cases. They are not necessarily assigned in order of
filing. Approximately 2,500 cases have not been scheduled and are backlogged.

Respondents identify specific resources which they consider insufficient to handle the
backlog. The chief special master recommends more staff attorneys at the Claims
Court and the chief medical officer suggests additional reviewers. The PHS staff aiso
cite a shortage of both pediatric neurologists and infectious disease specialists willing
to testify. .

The Case Process is Efficient Except for the Front-End Backlog

An analysis of the flow of cases in the PHS database shows that once a case is
assigned, it is handled efficiently. Delays exist only at the front end for retrospective
cases. The program is meeting deadlines for prospective cases, handling them in a
timely and efficient manner.

Our review of program policies and procedures, reinforced by the responses of
government officials, shows the program to be well-organized. Each step in the
process is clearly delineated and no unnecessary duplication is apparent. Coordination
and communication among the Federal agencies is strong. - Their roles and
responsibilities are clearly defined. Petitioners and their attorneys are generally
satisfied with their experience in the program.

A Significant Portion of PHS Medical Review Recommendations Not To Compensate are
Overturned by the Special Masters

A review of all completed cases, as of August 1991, reveals that 58 percent of the
cases that the PHS medical staff recommended not be compensated were
compensated. Several government officials cite two major factors which account for
the reversal rate: lack of corroboration of evidence and various interpretations of the
Vaccine Injury Table.

The Present Vaccine Injury Table Does Not Reflect The Latest Scientific Evidence

A recent Institute of Medicine (IOM) study found a lack of causal relationship
between certain vaccines and injuries on the existing Vaccine Injury Table. Some
government officials estimate that if future cases are decided only on the basis of the
latest scientific evidence, the compensation rate would be significantly lower.

Government Officials We Inserviewed Support Annuities and The Use of Brokers
Most government officials believe annuities are the best way to pay the award and

brokers are needed to buy the annuities. Annuities assure long-term benefits, avoid
mismanagement of funds, and are less expensive for the government.
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RECOMMENDATIONS
The PHS, DOJ and Claims Court should:
Inventory the Backlog to Set Priorities and Better Estimate Future Resource Needs

The Claims Court, in ‘consultation with PHS and DOJ, should evaluate the existing
workload to determine which cases it should handlé first, what mix of resources will be
needed to handle them, and how best to handle more complicated cases.

Further Streamline the Process

Some suggestions include: assuring more complete filing of petitions, appointing one
objective expert witness per case, processing damage determinations more quickly, and
using past damage decisions as a basis for future ones.

Use Latest Scientific Information

The HHS should support proposed legislation to revise the Vaccine Injury Table to
reflect the latest scientific information available, particularly changes recommended by
the IOM.

Improve Contact with Petitioners and their Attorneys
Emphasize Use of Annuities
COMMENTS

Comments on the draft report received from PHS, the Assistant Secretary for
Planning and Evaluation and the Assistant Secretary for Management and Budget
generally concur with the recommendations of this report. However, PHS pointed out
that its role in the process is a limited one. We agree. We have directed our
recommendations to the Department of Justice and the Claims Court as well as PHS.
Suggestions for changes in the wording, clarifications of the text and any technical
changes have for the most part been incorporated into the final report. The actual
comments received are in Appendix D.

iii
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INTRODUCTION

PURPOSE

The purpose of this inspection is to review the structure and operations of the
National Vaccine Injury Compensation Program (VICP).

BACKGROUND
Immunization Goals and Vaccine Injuries

State laws generally require that children be immunized against seven infectious
childhood diseases (diphtheria, tetanus, pertussis [whooping cough], measles, mumps,
rubella and polio) before entering day care or school. If a large enough proportion of
the population is immunized, the disease will not spread significantly and the entire
population will benefit. Thus, it is important that vaccines in this country remain in
adequate supply and be fairly priced.

Since the advent of these vaccines the occurrence of the diseases they prevent has
decreased substantially in the general population. People are often no longer aware
of the dangers of the diseases. Before the vaccines, epidemics of the diseases they
prevent caused widespread death and disability.

Immunization is not entirely without risk, however. While severe adverse reactions
rarely oceur, they are a tragedy for the individual children and families who suffer
them. Parents of these injured and deceased children originally sought damages from
vaccine manufacturers through tort litigation. Tort law requires that the plaintiff
prove negligence on the part of the manufacturer or person who administered the
vaccine. This process often took years and consumed inordinate amounts of money.

The rapid growth of lawsuits and the increased manufacturer liability adversely
affected the vaccine supply. Vaccine prices rose and some manufacturers left the
business. By the mid-1980s there was only one manufacturer for polio vaccine, one for
measles, mumps and rubella (MMR) vaccine, and two for diphtheria, tetanus and
pertussis (DTP) vaccine.

Legislation

In response to this mounting public health concern, several bills were introduced and
debated in congressional hearings on the issues of fair compensation and adequate
vaccine supply. Ultimately, the National Childhood Vaccine Injury Act of 1986 (the
Act) became law. This legislation attempted to ensure both fairness to injured
persons and protection for the Federal immunization program. It was designed to
serve two vital public purposes: (1) to provide prompt and fair compensation to the
few children who died or were injured as a result of routine immunization; and (2) to
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reduce the adverse impact of the tort system on vaccine supply, cost and innovation.

To fulfill the part of the Act that deals with fair compensation, the VICP (Subtitle 2 of
Title XXI of Public Health Service Act) became effective on October 1, 1988. Subtitle
2 was later amended by the Omnibus Reconciliation Act (OBRA) of 1987, by the 1988
and 1989 amendments, by the Vaccine and Immunization Amendments of 1990, and
most recently by the Health Information, Health Promotion, and Vaccine Injury
Compensation Amendments of 1991, signed into law on November 26, 1991.

Subtitle 1 of Title XXI of the PHS Act also establishes the National Vaccine Program
(NVP) to achieve prevention of infectious diseases through immunization and
prevention of adverse reaction to vaccines. The National Vaccine Advisory
Committee (NVAC) (Section 2105 of the PHS Act) advises and makes
recommendations to the director of the NVP.

Another legislated activity, the Advisory Commission on Childhood Vaccines (Section
2119 of the PHS Act) advises the Secretary on how the VICP is being implemented
and how it is accomplishing its goals. It has prepared a policy paper which discusses
options to be considered for the future direction of the program.

The Assistant Secretary for Health has also established a PHS-wide task force to make
recommendations on the future direction of the VICP, including proposing legislation
to deal with the influx of claims, as well as the long-range future of the program.

Program Description

The VICP is a Federal "no-fault” system which compensates families whose children
have had serious adverse reactions to vaccines for the following childhood diseases:
diphtheria, tetanus, whooping cough, poliomyelitis, measles, mumps and rubella.

The program, which began to-consider petitions as of February 1, 1989, differentiates
between claims based on immunization prior to the Act’s effective date of October 1,
1988 (retrospective cases), and those based on immunizations on or after that date
(prospective cases). A deadline of January 31, 1991 was set for filing claims in
retrospective cases.

Retrospective and prospective cases are subject to different rules and remedies as
described in Table I below. Compensation for retrospective cases comes from an
annual appropriation of $80 million. Compensation for prospective cases is given to a
maximum of 150 claimants per year, and is financed through an excise tax on
childhood vaccines. In both types of cases, awards for death cases are fixed at
$250,000 plus attorney fees and costs.
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TABLE I: COMPARISON OF RETROSPECTIVE AND PROSPECTIVE CASES

RETROSPECTIVE

PROSPECTIVE

DATE OF VACCINE

Prior to 10/1/88

On or after 10/1/88

attorney fees & costs

SCHEDULING Non-sequentially Sequentially
DEADLINE FOR 32 months 14 months
DECISION ON CASE
# OF CLAIMS FILED BY 2/18/92 4,095 220
# OF DECISIONS BY 2/18/92 789 50
COMPENSATED 303 (38.4%)* 21 (40%)**
NOT COMPENSATED 90 (11.4%)* 7 (14%)**
DISMISSED 396 (50.2%)* 22 (44%)**
AWARDS BY 2/18/92 $192 million $10.5 miltion
Annual Vaccine Injury
FUNDING SOURCE Congressional Compensation Trust
appropriation of Funded by vaccine
$80,000,000 excise tax
ALLOWED AWARD AMOUNTS:
INJURY Unlimited " Unlimited
DEATH $250,000 plus Up to $250,000 after

pain and suffering +
attorney fees & costs

ATTORNEY'S FEES & COSTS

$30,000***

Unlimited

BASIS OF AWARDS

Estimated future
unreimbursable
rehabilitative and
related medical
expenses; actual and
future loss of
earnings; attorney’s
fees & costs.

Actual past and

estimated future
unreimbursable
rehabilitative and
related medical
expenses; actual and
future loss of
earnings; actual and
projected pain and
suffering; attorney’s
fees & costs.

kK

and loss of earnings.

Percentage of completed retrospective cases.
Percentage of completed prospective cases.
This amount also includes petitioner’s actual and projected pain and suffering
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The VICP consists of three government entities: the Public Health Service (PHS) in
the Department of Health and Human Services (HHS), the Department of Justice
(DOJ), and the United States Court of Claims (Claims Court) which work together to
process the cases.

Families of injured or deceased children submit petitions for compensation to the
Claims Court which sends a copy to the PHS. The petitioner must prove program
entitlement as well as losses and expenses. After a petition is filed, the chief special
master in the Claims Court assigns the case to a special master and puts it on the
schedule of upcoming cases.

The PHS medical experts, in the Division of Vaccine Injury Compensation (DVIC),
evaluate the case and offer an opinion as to whether or not the petitioner is eligible.
The PHS Office of General Counsel (OGC) reviews this opinion and forwards it to
DOJ. Within 90 days of the original filing, DOJ writes a report incorporating the PHS
medical evaluation with a legal response; extensions may, however, be requested and
due to the backlog of retrospective cases almost always occur for these. Attorneys
from the DOJ and petitioner attorneys then argue the case before a special master in
a formal hearing. Prior to the hearing, a great deal of factual and expert preparation
is undertaken by the DOJ attorneys and petitioner’s attorneys in order to present the
case.

Both the PHS medical experts and the special masters are required by statute to use
the Vaccine Injury Table when deciding whether an injury is compensable. This tablie
outlines the injuries compensable under the program and the time-frames in which
they must have occurred. This table is intended to avoid controversy over which
disabilities are potentially caused by vaccines. It is accompanied by "Qualifications and
Aids to Interpretation” to allow for easier interpretation.

The final decision on a case is made by a special master of the Claims Court. This
decision will become a final judgement if no motion for review is filed within 30 days
cr if the Claims Court affirms the decision of the special master. A case may be
compensated or not compensated or it may be dismissed. When a case is dismissed it
is no longer under consideration for a potential award. Their judgement is final,
unless either the claimant or HHS requests a review by a Claims Court judge. Further
review is available in the United States Court of Appeals.

The Act gives special masters a great deal of leeway as decision-makers. They are not
bound by common law or statutory rules of evidence, but are guided by them. They
can tailor each hearing to the individual circumstances as they choose, but are
constrained by the principle that their decisions may be reversed.

Once a decision is made to compensate, the award amount is negotiated. A life-care
planner assesses the present and future needs of the disabled person and their costs,
and recommends an award amount. The special master determines the actual
amount. The entire process for retrospective cases, from time of initial petition to
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final decision, originally was to occur in 14-months, was increased to 20-months in
1990 and, since the 1991 amendments to 32 months. The entire process for
prospective cases must occur in 14 months.

It should be noted that compensation for retrospective cases begins at date of
judgement and the petitioner is not paid for any expenses incurred before then.
However, compensation for prospective cases is for past and estimated future
expenses. !

Amendments to the Act signed November 1991, delete a provision which terminates
the entire program if funding is insufficient. These amendments also change the due
date for an evaluation report on the program to January 1, 1993; extend the
adjudication time for retrospective cases an additional 12 months for a total of 32
months; allow for compensation to be paid in one installment instead of four; and

give the petitioner the option to stay in the program if the deadline is not met. Before
the latter change, the Claims Court lost jurisdiction over the case and the petitioner
could then seek recourse only in the tort system.

The January 31, 1991 deadline for filing retrospective cases resulted in more than
3,500 cases being filed in the five preceding months. As of February 1992, 4,095 pre-
1988 and 220 post-1988 petitions were filed. Of these, 739 retrospective cases have
been adjudicated: 281 in favor of the petitioner, 84 against and 374 dismissed.
Individual awards total $192 million. Of the 220 prospective cases filed, 50 have been
adjudicated: 21 in favor of the petitioner, 7 against, and 22 dismissed. Individual
awards total $10.5 million, well within the amount in the trust fund.

Reports

A Boston University recently completed a report for the Administrative Conference of
the United States, which summarized the first year of the VICP program and included
recommendations for its improvement. Also, the Committee on Governmental
Processes of the Administrative Conference as a result of the Boston University study
has made a series of recommendations for improvements in the VICP. Some call for
more effective dissemination of information, simplification of the eligibility process,
new guidelines for determining award amounts, and extensions in time frames for
completing cases.

In 1991, the Assistant Secretary for Planning and Evaluation (ASPE) contracted with
an actuarial firm to generate estimates on the costs of retrospective awards. The
estimates reflect different assumptions with respect to the number of cases
compensated, but uniform assumptions on award amounts by claim type and vaccine
category. The estimates range from a high of $2.6 billion to a low of $1.6 billion.

The Secretary, as mandated by law, requested the Institute of Medicine (IOM) to
form a committee to conduct a review to determine whether pertussis and rubella
vaccines cause adverse effects and what those effects are. Its report, completed in



192

August 1991, found a lack of causal relationship between these vaccines and certain
injuries on the vaccine table.

Finally, the Office of Inspector General (OIG) Office of Audit Services (OAS)
conducted two related studies. The first looked at the timeliness of attorney fee
payments in the VICP. It found the average time for PHS to process attorney
payments was 22.6 days. The second reviewed an alleged conflict-of-interest involving
the above mentioned IOM committee. The OAS Initially verified the conflict-of-
interest of two committee members. One person resigned. After further review in the
second case, it was determined that no conflict actually existed, although there was an
appearance of possible conflict-of-interest.

Concerns about several program operation issues which have direct impact on the
program’s cost, prompted ASPE to request the OIG to review the program’s
operations. Additionally, OGC requested the OIG to examine PHS’s use of brokers.

METHODOLOGY

We reviewed policies, written procedures and operational guidelines for the program
to determine how the program is organized and how it attempts to meet its legislative
and regulatory goals. A flow chart was constructed to show the agency roles and
pracesses involved in handling cases. Another flow chart was created to show the
process of damage determination.

The universe of 2,347 cases in PHS’s database as of August 1991 (1,800 petitions filed
had not yet been entered into the database) was stratified by whether the case was
open or closed. A random sample of 45 cases was then selected from each strata.
The inspection team reviewed these 90 case files to: verify data contained in the PHS’s
database; get a clearer understanding of how the VICP process works, including the
operational process used for decision-making in each case; and identify specific
attorneys and petitioners to be interviewed during the study. The 90 cases are
described in greater detail in Appendix B.

A survival analysis of all 2,347 cases included in PHS'’s database through August 1991
was done to evaluate timeliness of decisions and trends in awards. See Appendix C.
With respect to this analysis, it should be kept in mind that this data set did not
include all the cases received by PHS. Eighteen hundred cases filed had not yet been
entered into the computer. Therefore, the results of this analysis should be
interpreted with caution. Once a complete data set is developed, the relationships
noted here may change appreciably. ‘

The team interviewed 23 key government officials or those acting on behalif of the
government from HHS, DOJ, the Claims Court, and the National Vaccine Advisory
Commission. They include five administrators, four physicians, five agency attorneys,
two special masters, three other government officials, two brokers and two life-care
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planners. They were asked their views of and their experience with the program and
their recommendations for its improvement.

Additionally, the team interviewed by telephone 31 non-government individuals.

These included 17 petitioners’ attorneys, 12 parents (6 of whom represented
themselves, known as pro se) selected from the closed cases reviewed, a medical
expert, and a parents’ advocate. They were asked their views of the program and
their recommendations for its improvement. Althcugh an effort was made to
interview all 33 attorneys and their clients identified from the closed cases, 16
attorneys could not be reached or did not want to be interviewed. Also, many
attorneys did not agree to having their clients interviewed for a variety of reasons. For
example, some attorneys had lost contact with their clients, some clients spoke no
English, and some clients did not want to speak with us. Many attorneys said their
clients would become unnecessarily distraught if they had to discuss the painful subject
of their disabled children.
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FINDINGS

THE PROGRAM IS CURRENTLY STRUGGLING TO HANDLE A LARGE,
UNANTICIPATED INFLUX OF RETROSPECTIVE CASES

At the current producﬁ'on level it will take approximately seven years to complete all of the
retrospective cases. ’

The program is currently struggling to deal with a large, unanticipated influx of
retrospective cases. An analysis of PHS’s FY 1991 and 1992 program output status
reports shows that the VICP adjudicates an average of 37 retrospective cases a month.
This includes compensated, not compensated and dismissed cases. As of February
1992, 739 retrospective cases had been completed, leaving an additional 3,356 cases to
handle. If the number of cases completed monthly does not change, it will take
approximately seven years to complete all the retrospective cases.

However, some government officials feel that the production rate will increase due to
changes in legislation, the increased experience of the program staff, and an
anticipated increase in dismissals. The chief special master believes the production
rate has already increased since he has accelerated the assignment of cases. More
experience will be needed to ascertain the effects. However, if this increase continues,
the time needed to complete the retrospective cases would be substantially reduced.

Although the statutory deadline was extended for an additional 12 months, the program
will only be able to complete one-third of the retrospective cases by the new deadline.

Because the greatest number of retrospective cases were filed in September 1990, we
used June 1993, 32 months, later as the deadline for completion of all these cases.
With an average adjudication rate of 37 cases a month, 1,368 retrospective cases of
the total 4,095 filed will be adjudicated by the deadline, leaving 2,727 cases to be
completed. Were the deadline to be extended another twelve months, an additional
444 cases would be completed within the deadline.

If program output were to double, half the retrospective cases would still not be
completed by the deadline; if it were to triple, 35 percent would not be completed.
Actuaily, completing 95 percent of the retrospective cases by the statutory deadline
would require a five-fold increase in the production rate.

These projections are approximations based simply on experience. Completed cases
have been scheduled and adjudicated in a variety of ways which may not necessarily be
typical of future case development.

Although most government respondents feel positive about having time requirements
for handling cases, almost one-half consider these requirements unrealistic in light of
the large number of pending cases.
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Almost one-half (43 percent) of government officials could not even give an estimate
of how long it will take to complete the cases.  Those who answered offered estimates
ranging from two to five years.

The delays are of concern to petitioners and their attorneys because of the lack of
retrospective payment.

Thetimerequiredfapmcm‘therarminbzgcasamﬂdepmdhpanonthecasemix.

The results of the survival analysis indicate that, for the cases found on the PHS data
set as of August 26, 1991, the median time to completion of a case is approximately 15
months, well within the statutory time frames. Further, the results indicate that some
aspects of the cases, including whether the patient died, the type of vaccine involved,
when the case was filed, and whether the case was handled pro se or not, significantly
affect the length of time it takes to handle a case.

It should be kept in mind that this data set did not include all of the cases filed. A
number of cases had yet to be entered into the computer. It is possible that the
addition of these cases-may increase the median time to completion if it were found
that cases were entered into the data set in a differential manner. This may indeed be
the case given the large influx of cases that occurred during September 1990.

CASES ARE DELAYED DUE TO A FRONT-END BACKLOG RESULTING
FROM SCHEDULING CONSTRAINTS AND LACK OF RESOURCES

The large influx of 3,500 retrospective cases has necessitated that the chief special master
control intake into the system. .

This large influx of cases, filed in or around September 1990 and January 1991, has
compelled the chief special master to decide the order in which they are handled. No
guidelines exist for this ordering and cases are not necessarily assigned in order of
filing. The chief special master must consider available resources throughout the
program when scheduling cases.

In order to handle the large number. of cases, the chief special master has: held
several informal meetings with representatives from DOJ and PHS and petitioner’s
counsel to develop a schedule; grouped cases according to type of vaccine; grouped
cases geographically so that attorneys with many cases can have them heard at the
same time in the same place; and dismissed many cases for lack of information.

The approximately 2,500 cases which have not been scheduled make up the front-end
backlog. In March 1992, the chief special master estimated that the Claims Court had
begun assigning 40 to 60 cases a month and dismissing an additional 40 a month after
preliminary review of the petitions. As this preliminary review is a new development
in the process, its effect is not yet reflected in any available data.
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It is not yet clear what will happen if this front-end bottleneck is opened. We can
anticipate the system would get backed up in other places, but cannot predict exactly
where or how much.

Specific resources considered insufficient to handle the backlog are staff attorneys,
pediatricians, pediatric neurologists, and infectious disease specialists.

According to the chief special master, more staff attorneys at the Claims Court would
be a key addition. Staff attorneys conduct preliminary reviews of cases to determine
whether or not they meet statutory requirements and to ensure that complete case
files are forwarded to the chief special master. This facilitates scheduling and leads to
appropriate dismissal of cases at an early stage.

According to the PHS chief medical officer, the medical review staff of six
pediatricians reviews approximately 60 cases a month, an average of two days per case
per doctor. The time needed for this initial review, further review required after
additional information is submitted, discussions with DQJ, and for other activities
leaves no buffer in the system. Additional reviewers would be necessary if the case
load increases. Difficulty recruiting competent pediatricians has currently left three
positions vacant. The PHS staff attribute these vacancies to the unwillingness of many
physicians to do such work, because it removes them from patient care and requires
them to make review decisions in a controversial area.

The PHS staff cite a shortage of both pediatric neurologists and infectious disease
specialists willing to testify. The PHS staff also believe the small number of available
expert witnesses is and will continue to be a limiting factor. Recently, five cases were
dismissed in one month because the petitioners could not find experts to testify in
support of their cases. Some petitioners also mention difficulty in finding attorneys
willing to represent them.

THE CASE PROCESS IS EFFICIENT EXCEPT FOR THE FRONT-END
BACKLOG

Once a case is assigned, it is handled efficiently.

An analysis of the flow of cases in the PHS database as of August 1991, from the date
the claim was filed to the date of judgement, shows that delays exist with retrospective
cases only at the front-end of the process. Once filed, entered into the PHS database
and scheduled for review, the median time for both retrospective and prospective
cases to reach a special master decision is 15 months. However, our analysis indicates
that most of the processing time appears to be absorbed in the early stages, from the
time a case is filed to the PHS OGC report date. This analysis is explained further in
appendix C.

This 15-month completion period is well ahead of the current 32-month statutory
deadline for retrospective cases. Of the 594 retrospective cases adjudicated by August

10
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Some alsc mention that under the circumstances, with limited staff and a large
caseload, the system is working as well as it can.

Half the petitioners and their attorneys agree the program is operating efficiently.
Several say that it works better than the Federal and State court systems; others
remark that, in their experience, the process has been relatively smooth. Those who
do not think the program is operating efficiently (32 percent) voice concerns about its
lack of consistency, timeliness and overly bureaucratic process. The remaining
respondents did not render an opinion.

No unnecessary duplication of effort exisis,

A review of program policies and procedures reveals very little duplication of effort.
It is, however, required at certain points in the process. For example, PHS, DOJ, and
the Claims Court each review a case. This is necessary since each party must come to
an independent conclusion in order to negotiate and resoive the case.

Most government officials who believe duplication of effort exists agree it is necessary
to fairly adjudicate a case. Some government officials, however, identify areas where

duplication of effort is perhaps not necessary, such as double data entry and the flow

of paperwork between the PHS and DOJ.

Roles and responsibilities are clearly defined.

Flow chart I shows that the functions and responsibilities of each government entity
are, for the most part, clearly outlined.

All government officials, except the special masters, feel their office role is clearly
defined. Most say the Act is very specific and that clear written procedures are
available.

The special masters interviewed do not feel their office role is clearly defined. One
asks, “Should [I} be inquisitor or traditional judge?" Special masters can question
witnesses, call their own expert and generally be more involved throughout the whole
process than a judge usually is.

All government officials, including the special masters, think that their individual roles
in the program are clearly defined. All feel they have clear job descriptions and
performance plans and know what is expected of them. Although the special masters
say the role of their office may not be well-defined, they believe their personal
responsibilities in the program have evolved more clearly because of their increased
case experience.

12
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1991, fifty-four percent were completed within 10 months; 91 percent within 15
months; and 96 percent within 20 months.

The program is meeting deadlines for prospective cases and handling them in a timely
and efficient manner. Of the 126 prospective cases filed before August 1991, none
have missed the 14-month statutory requirement.

While agreeing that cases are handled in a timely manner, government officials,
petitioners and their attorneys mention factors which delay a case once it is in the
system. Most frequently mentioned is the long time it takes for a case to be assigned
and to get into the system, because of the large influx of retrospective cases.

Government officials often cite incomplete records submitted with the initial petitions
as a cause of delay. Petitioners and their attorneys agree that delays in getting
evidence and medical records occasionally slow the process. Ninety percent of
petitioners and attorneys say they were required to submit additional material or
evidence after the case was filed. Sixty-two percent of petitioners and attorneys report
that getting medical records was the most common problem they encountered in
preparing their petition.

The review of 90 cases shows that additional information, mostly medical records, was
requested in fifty-six percent of the closed cases.

A PHS official reports cases are sometimes stalled at the point where damages are
determined. Arother government official reflects the views of many when he says,
"Once entitlement is determined, damage determination should not go through this
lengthy process. Too much time is taken here.”

The program appears to be generally well-organized with good procedures.

Our review of program policies and procedures shows the program structure to be
well-organized, with each step in the process clearly delineated. This is demonstrated
in flow chart 1.

Three-quarters of government officials and half the petitioners and their attorneys
consider the program to be well-organized with a sound and logical structure.
Government officials most frequently mention that the program has developed
effective procedures and guidelines, that roles have evolved more clearly over time,
and that staff have gained more experience. Petitioners’ attorneys note that the
program is less costly and faster than State and Federal courts; some also feel that it
has improved over time with better procedures. Thirty-five percent of petitioners and
their attorneys say that the program is not well-organized, most frequently mentioning
that the Claims Court is overrun.

Almost three-quarters (74 percent) of government officials feel the program is
operating efficiently. They most frequently cite the program’s effective processes.

11
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FLOW CHART I
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FLOW CHART II
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Coordination and communication among the Federal agencies is strong.

Flow chart I demonstrates clear-cut avenues for coordination. For example, should a
PHS doctor require additional records to complete the medical review, the request will
be made to the petitioner through DOJ to help assure compliance.

Almost three-quarters (74 percent) of government officials rate communication among
all parties as good (22 percent) or excellent (52 percent). The PHS staff feel
particularly positive about communication within their own division. Many
government officials say that, while there is room for improvement, they respect each
other’s efforts and work at keeping communication open. One states, "there are real
attempts by the heads of different parts to keep communication open.” Several
consider the new total quality management (TQM) group, which includes members
from PHS, DOJ, and OGC, an excellent mechanism for communication and
cooperation.

14
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Status conferences between the special master and both sides involved in the case also
facilitate open communication. Once a case is assigned, these conferences are held to
speed up and simplify the decision-making process. The special master conducts these
informal conferences with the petitioners’ attorneys, possibly the petitioners, and the
DOJ attorneys; either by telephone or in person, to focus issues and to give each party
the opportunity to address the other’s position.

A majority of government officials rate coordination between government agencies
good or excellent. They know where responsibilities lie and who to call on specific
issues.

Petitioners and their attorneys are generally satisfied with their experience in the program.

The experience of petitioners and attorneys has been positive. Seventy-six percent say
that government officials have been generally helpful. They mention that the
representatives were cooperative, readily available and promoted a good working
relationship. A majority (79 percent) also say they were kept informed about their
case while it was being decided.. On the other hand, some petitioners and their
attorneys report that before a case is assigned to a DOJ attorney, they are unable to
find out its status. They would like a contact person for that purpose. Other
petitioners believe that the program should be better publicized.

A SIGNIFICANT PORTION OF PHS MEDICAL REVIEW
RECOMMENDATIONS NOT TO COMPENSATE ARE OVERTURNED BY THE
SPECIAL MASTERS

A review of all completed cases as of August 1991 reveals that 58 percent of cases
that the PHS medical staff recommended not be compensated were compensated.
During the seven-month period from June 1989 to January 1990 (when DOJ was not
representing the government), eighty percent of the medical review. recommendations
not to compensate were compensated. In contrast, when DOJ has argued the case, 52
percent of recommendations not to compensate have been compensated.

One special master believes the reversal rate is currently lower than 52 percent. He
feels that, with experience, the special masters have become more comfortable in their
role and in making decisions, leading to fewer compensated cases. Additionally, he
believes that cases which had more substantive evidence submitted with the original
petition were put into the system first, and were more likely to have been
compensated.

Several government officials cite two major factors which account for the reversal rate:
lack of corroborating evidence and differing interpretations of the Vaccine Injury
Table. Disputes occur over what constitutes appropriate evidence. Additionally, the
character of expert witnesses and the potential conflict between testimony and records
or legal evidence also lead to disagreement. A related reason is the interpretation of
the Vaccine Injury Table. Although the Aids to Interpretation assist with the

15



202

interpretation of the table, there is still room for differences of opinion. Therefore,
each special master may interpret the table differently. The DOJ and HHS both
support stronger corroboration of evidence requirements.

Of those who have an opinion, government officials are almost evenly divided about
whether they believe cases have generally been decided appropriately. Many
government officials who feel cases have been decided appropriately mention that,
with DOJ’s involvement, decisions are more balanced and fairer. Some also believe
that decisions have been appropriate within the framework of the present Vaccine
Injury Table and the evidence presented.

Most government officials who feel cases have not generally been decided
appropriately do not believe all compensated decisions have been scientifically based.
Many also think that too much emphasis has been given to petitioners’ testimony, as
opposed to medical records. One government respondent notes that PHS medical
decisions and special master decisions are based on two different sets of factors: the
former relies primarily on medical records, while the latter additionally considers
testimony and affidavits.

Of those petitioners and their attorneys with an opinion, a majority (78 percent) feel

that, based on their own experience, cases have generally been decided appropriately.
More than half feel satisfied with the final decision in their own case. However, none
of the petitioners who represented themselves (pro se) are satisfied: all of their cases
have been dismissed for lack of evidence.

Only a small percentage of cases are appealed which could be interpreted to mean
petitioners and their attorneys are generally satisfied with their case outcomes. To
appeal a case after the special master decision, either party files a motion for review
with the Claims Court judge. As of November 1991, 86 motions for review were filed,
60 by the petitioner and the remaining 26 by DOJ. After the judge’s decision either
party has 60 days to file a further appeal to the United States Court of Appeals for
the Federal Circuit. Since the program’s inception, very few cases have actually gone
to the next appeal step. Currently, there are approximately five DOJ appeals and 15
petitioner appeals at this level.

THE PRESENT VACCINE INJURY TABLE DOES NOT REFLECT THE
LATEST SCIENTIFIC EVIDENCE ’

A recent Institute of Medicine (IOM) study found a lack of causal relationship between
certain vaccines and injuries on the existing Vaccine Injury Table.

The IOM committee sponsored a public meeting to solicit medical and scientific data
and comments on the nature, frequency, and circumstances of adverse events following
pertussis and rubella vaccines. It then reviewed existing research about 17 adverse
events for pertussis vaccine and three adverse events for rubella vaccine. The

16



203

committee organized its conclusions into five categories reflecting the causal
relationships between the vaccines and the adverse events.

Based on the study findings the HHS and the Advisory Commission have made
recommendations for changes. - The primary changes would remove seizure disorder
and shock-collapse from the presumption of causation for pertussis vaccines. On the
other hand, chronic arthritis would be added for rubella vaccine, but only on a
showing of vaccine involvement. Some government officials estimate that if future
cases are decided only on the basis of the latest scientific evidence, the compensation
rate would be significantly lower.

GOVERNMENT OFFICIALS WE INTERVIEWED SUPPORT ANNUITIES AND
THE USE OF BROKERS

Of those government officials offering opinions, almost all believe that annuities are
the best way to pay the award. Eighty-three percent say annuities alone are best; the
remaining 17 percent think that the award should be paid in a combination of lump
sum and annuity. According to those who favor annuities, annuities assure long-term
benefits. for the child, avoid mismanagement of funds, are less expensive for the
government because the insurance company assumes some of the risk, and give the
petitioner tax benefits.

Although all government officials agree certified brokers are necessary to buy the
annuities, some express concerns that their costs are too high. Many mention that
brokers perform a necessary function by shopping for the best deal, actually servicing
the annuity during the course of the petitioner’s life, and providing support to DOJ
during damage determinations.

The brokers have recently demonstrated their value. Originally, the program had to
pay compensation in death and injury cases in four equal instaliments. This restriction
limited the number of insurance companies willing to sell annuities to PHS. Those
companies charged higher than normal rates because they were not getting the full
cost of the annuity up front. The November 1991 Amendments to the Act, which
allow for compensation to be paid in one installment instead of four, have made it
possible for the brokers to renegotiate several annuities. Brokers were able to arrange
for the program to make the remaining payments on several annuities and to
renegotiate many annuity proposals. In total, the PHS has reportedly saved $7.7
million through these actions. The brokers’ fees had already been paid by the
insurance companies, so PHS did not incur any additional costs to achieve the savings.
If annuities are to be the preferred payment approach, brokers are essential since
insurance companies only deal with credentialed individuals.

17
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APPENDIX A

FLOW CHART NOTES

TIME FRAMES

Generally, prospective and retrospective cases should be resolved in 420 days (14
months): 240 days from filing date to the special master’s decision plus the maximum
allowable suspension time of 180 days. However, the special master can suspend
proceedings in any case several times and at various stages in the process. Also, due
to the unexpected inthux of retrospective cases, the retrospective cases have been given
the 420 days plus additional extensions of 18 months, for a total of 32 months from
filing date to the special master decision. Since the suspension times may differ from
case to case, the time frames incorporated into this flow chart do not include any
suspensions.

A: SUBMITTING CLAIMS AND "FRONT-LOADING"

The VICP was designed to get all the case information at the time of filing (called
“front loading" the information) so all the issues and evidence are presented at the
start. The petitioner’s initial claim (the petition) must be complete in that it clearly
outlines the petitioner’s full case. This petition must include all medical and
potentially relevant records and affidavits. A complete petition is essential: it reduces
delays that occur when additional information has to be requested; permits a detailed
evaluation of the case by the respondent (DOJ) and the special master; and is
necessary for the timely adjudication of the case.

B: DISMISSALS

The special master may dismiss a case at any time during the process. Dismissal can
occur if the petitioner received an award in the tort system, if no evidence was offered
for a doctor to form an opinion, or if the Claims Court does not have jurisdiction over
the case. ‘

¢ OUTSIDE EXPERT

Whenever the PHS staff physician decides a case is not compensable, it is sent to an
outside medical expert who is not on the PHS staff. The expert may request
additional information, especially medical tests, just as the staff physician does in order
to form an opinion on the case. This opinion becomes the official PHS decision,
referred to as the “internal report.” :
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D: RESPONDENT'S REPORT

Prepared by DOJ attorneys, this document serves as PHS’s answer to the petition. It
incorporates the medical arguments made by the PHS physician or outside expert on
whether or not PHS considers a case compensable and any relevant legal issues.

E: STATUS CONFERENCE

After reviewing the petition and respondent’s report, the special master conducts an
informal, "off-the-record,” Rule 5 conference either by telephone or in person. The
purpose of the conference is to speed and simplify the decision-making process.
During the conference each party is given the opportunity to address the other’s
position. The special master offers his or her tentative view as to the merits of the
case. Also, the petitioner, respondent, and special master establish which issues
remain to be addressed. These conferences occasionally lead to settlement.

The special master often holds additional status conferences, usually by telephone, to
expedite the processing of the case. Either party may request such a conference at
any time. At these conferences, the parties may either suggest ways to process the
case more efficiently, or make the special master aware of new case developments.

F: SPECIAL MASTER ORDERS CLERK TO ENTER JUDGEMENT

Within 240 days of the claim’s filing date, the special master must issue a final decision
determining whether or not an award of compensation shall be made and, if so, its
amount. If neither party files a motion for review within 30 days of the special
master’s decision, the clerk enters judgement by day 270. Compensation, in awarded
retrospective cases, is paid from this date of judgement.

NOTE:
In all cases the processes and time frames presented both in the flow chart and in the

flow chart notes are those set forth in regulations and procedures; they may be
different due to requested extensions or other unknown factors.
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_APPENDIX B

DESCRIPTION OF 90 CASES IN'THE CASE FILE REVIEW

number _percent

Case Status:

Closed (case went through hearing) 25 28%
Dismissed early in process (no hearing) 20 22%
Open, awaiting PHS review 28 31%
Open, in or past PHS review 17 19%
Other Characteristics: (not mutually exclusive)

‘Pro se 18 20%
~Qutside expert used 15 17%
DPT 66  73%
Injuries: (not mutually exclusive)

Seizure disorder 53 59%
Encephalopathy 39 43%
Mental retardation/developmental delay 16 18%
Death 14 16%
Hypotonic/hyporesponsive collapse 11 12%
Anaphylactic shock 3 3%
Other 25 28%

Date Vaccine Administered: (closest approximation to date of injury)

1972 and before . 32 35.5%
1973 to 1982 32 355%
1983 to present 26 29%
Special Master Decision:

Compensate 18 20%
Not Compensate 8 9%
Dismiss 20 22%
Other 1 1%
Information Not Available 2 2%
Not Applicable (case still open) 41 46%
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APPENDIX C

DESCRIPTION OF THE ANALYSIS OF THE PHS DATABASE

To supplement the field work for this inspection, coded data were obtained that
described & portion of the claims filed with the U.S. Public Health Service (PHS)
Vaccine Injury Compensation Program (VICP). This data was analyzed to describe
the program and delineate the effects on completion times of different characteristics
ascribed to each case. This Appendix describes the results of that analysis.

Description of Data Set

We received from the PHS a copy of their automated data that was current to August
26, 1991. A total of 2,478 cases were represented by the data in the file.

This analysis is structured on the presumed flow of cases filed with the VICP.
Although up to 13 milestone dates are possible on the files provided, we have
concerned ourselves with only four of these dates. These four dates include the date
the claim was filed (Date Claim Filed), the later of the date of the internal report or
the OGC (Office of General Counsel) report date (Internal/OGC Report Date), the
DOJ (Department of Justice) report date (DOJ Report Date), and the Special Master
(SM) report date (Special Master Report Date). This last date also served to define
when a case was closed. We then defined intervals, measured in months, between
each of these dates. These intervals are shown in the schematic drawing presented in
Figure A. Cases were dropped that did not adhere to this sequence or were missing
other important data. Of the original 2,478 cases, 60 were dropped because either
the patients birth date was missing or the birth date followed a case’s filing date. A
further 71 cases were dropped because other dates in their file were out of sequence.
Thus a total of 131 cases, 5.3 percent, were dropped due to bad dates. Except for
unknown values in the individual variables that may lead to dropping a case from a
specific analysis, the resulting 2,347 cases were included in the analysis presented here.

This analysis will show median times, in months, for each of the intervals illustrated in
the figure. The most important is the interval labelled FS, the time from filing the
claim until the Special Master report date. The analysis will concentrate on this
interval. Results for the intervals labelled FD, the time from filing until the DOJ
report date, and FIO, the time from filing until the internal or PHS report date, 10D,
the time form internal or OGC report date until DOJ report date, DS, the time from
DOIJ report date until SM report date and 108, the time from internal or PHS report
data until SM report date, will be presented briefly in Table IIL
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Figure 1
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For this analysis, one other variable, besides the intervals, was constructed to encode
information not originally available on the file provided by PHS. During the period
June 1, 1989 te December 31, 1989 the Department of Justice withdrew from the
process. . An indicator variable was created for cases completed during this period,
whether they were dismissed, compensated or not compensated. Sixty-one completed
cases fell into this group.

- Eleven other indicator variables were created for this analysis, generally for use in the
models applied to the data. These were constructed from data available in the files
supplied by PHS. These additional variables define the type of vaccine given, the
dates of filing for the cases, whether the patient died and whether the case was filed
pro se or not.

For the cases represented in this data set, four outcomes can be defined as of Aug. 26,
1991. At this point in time the cases were either; (1) still open; (2) dismissed; (3)
closed and compensated; or {(4) closed and not compensated. Cases were designated
as still open if no SM report date was recarded on the file. The other categories were
determined by the coding found in the SM recommendation variable. Table I presents
the status of the cases used in this analysis by these four categories. For the analysis
presented here, two classes of completed cases were defined. - One class included alt
completed cases, compensated, not compensated and dismissed. A second class

C-2
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excluded the dismissed cases. This applied mostly to the analysis involving linear
models, to be discussed below.

Table I
SM Recommendation N % of Tot.
Not Completed 1728 73.6
Compensated 246 10.5
Not Compensated 94 ' 4.0
Dismissed 279 11.9
Total 2347 100.0

Methods

The main thrust of this analysis was to describe the time its takes to complete a case.
We also wanted to know what factors associated with these cases might account for
changes or differences in these completion times. To do this, methods associated with
the analysis of survival times were employed. Ordinarily, these methods are concerned
with the time elapsed to the failure of a study element from some selected starting
time. For this analysis, we defined a failure as the closing of a case. Thus, the
survival time is the interval from when the case is first filed until one of our endpoints
is reached. For the most part, this will be the special master report date.

To determine median times to completion, we obtained Kaplan-Meier (KM)
estimates'. This analysis provides estimates of the time it takes for 50 percent of the
cases to reach the end of the defined time interval using censored data. Censored
data occurs because, as of Aug. 26, 1991, cases were still open and at varying points in
the process. We do not know when these cases will close. This approach is necessary
because any estimate that relies solely on completed cases will give biased estimates.
The results are expressed as the median time to completion, in months, for all cases.
The KM estimates were obtained using PROC LIFETEST from the SAS statistics
package for personal computers?.

To test the effects of concomitant variables on the time it takes to complete a case,
Cox regression techniques for life table data are used®. These techniques take the
form of what is known as proportional hazards (PH) regression models. Using the
interval from when the claim was filed until the Special Master report date (The
interval labeled FS in Figure A.) as an example, once a claim is filed, it is at "risk" of
being settled (receiving a SM recommendation) at any time following the filing date.
This risk of settlement can be a function of certain characteristics of the cases in the -
data set. For example, are pro se cases settled sooner or later than non pro se cases?
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Is there a similar difference for cases where the patient died? And how does the
interaction of these two variables (pro se and death of the patient) effect the time to
settlement? The PH regression mode! allows us to put all of these variables into a
single equation and attempt to determine the independent affect of each of these
characteristics. For each of the characteristics, we will be estimating the relative
increase in risk of settlement for those with the characteristic as opposed to those
without the characteristic. If the value of the relative risk is greater than one, then the
presence of the variable increases the hazard rate, that is, decreases the length of time
to complete a case. If the value is less than one, then the variable is likely to decrease
the hazard rate, or increase the length of time to complete a case.

The SAS statistical program PROC PHREG for the personal computer was used to fit
these models®. With this proportional hazards model, the exponential of the
coefficients gives the relative risk described above. The model also assumes that the
risk is constant over the follow up period. To test for the significance of each variable
(and the ensuing relative risk), Wald chi-square statistics® with the appropriate

degrees of freedom are calculated. Given p values of less than 0.05 would indicate that
the relative risk is significantly different from 1.0.

Results

The results presented in Table II indicate that 50 percent of the cases are completed
within 15 months of the filing date. This is true whether or not dismissed cases are
included. The data also indicate that most of this time appears to be absorbed in the
early stages of the process, from the time the case is filed until the Internal or PHS
report date.

Overall, the characteristics of the cases analyzed here do not seem to change the total
time it takes to complete a case except in two areas. Table IV provides the KM
estimates of the median time to completion for each of the characteristics separately,
using the interval from the date filed to the SM report date. Where no data is
indicated in the table, less than 50 percent of the cases were completed as of Aug. 26,
1991. The first from this generalization involves the pro se cases. When the dismissed
cases are included, half the cases handled pro se are completed within 13 months.
When the dismissed cases are excluded, this median time to completion increases to
18 months. These results would indicate that the pro se cases are handled differently.
It is possible that they are dismissed sooner and when not dismissed, take longer to
complete.

The second area of difference stems from the type of vaccine used. Those cases
involving the intravenous polio vaccine (IPV) vaccine look to take longer to complete.
The median time to completion is 20 months, with or without the dismissed cases.

Looking at Figure B, approximately 80 percent of the dismissed cases close within 10

months. This compares to about 39 percent of the closed cases. Ninety-nine percent
of the open cases are younger than 21 months. This data would indicate that for the
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cases found in the data set, the vast majority are being handled within the statutory
limits of 32 months.

The results of the proportional hazards regression analysis (Table IV.) show that cases
filed before 7/90 (variable B790) are more likely to be completed earlier
(approximately 5 times more likely) than cases filed during the third quarter of 1990
(the referent category.) Conversely, cases involving the IPV vaccine are less likely to
be settled earlier that cases involving the DTP vaccine (approximately a quarter as
likely.) Both of these variables are statistically significant.

Including dismissed cases, all of the variables indicating when the case was filed are
significantly related to the time it take to close a case. This is also true for type of
vaccine (IVP compared to DPT) and pro se status. These results are essentially
consistent with the univariate results presented in Table IIIl. However, the
multivariate model indicates that death is significantly related to the time to close 2
case. When the dismissed cases are excluded, death remains significant. When
dismissed cases are excluded, only cases filed before July, 1990 take significantly
shorter lengths of time to complete. Those cases associated with the IVP vaccine take
significantly longer. The effect of pro se cases also becomes non-significant. Again an
indication that pro se cases are probably more likely to be dismissed.
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Table II

Median Time Between Intervals

To Date
From Date Internal OGC DOJ Special Master
Report Report Report
Date Filed 12 13 15
Internal OGC Report 3 11
DOJ Report no data
(Dismissed cases included.)
To Date
ternal OGC DOJ Special Master
From Date Report Report Report
Date Filed 13 13 15
Internal OGC Report 3 11
DOJ Report no data

(Dismissed cases excluded.)
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Table HI

Median Number of Months to Completion

Dismissed Cases

Included Excluded
All Cases 15 15
Period Filed
Before 7/90 13 13
7/90-9/90 no data no data
10/90-12/90 no data no data
1991 no data no data
Date Vaccine Administered
Prior to 10/88 15 15
After 10/88 14 14
Patient Died
Yes 14 14
No 15 15
Case is pro se
Yes 13 18
No 15 15
Vaccination Type
DPT 14 15
19% 20 20
Measles 16 16
Other, Unkn. 37 no data
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Figure A

Distribution of Cases by Status
As of Aug. 26, 19891 ‘
interval: Filing Date to SM Report Date
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Table IV
Proportional Hazards Regression
Date Filed to Special Master Report Date

Dismissed Cases Included
95% conf. int.
Relative p
Variable Risk Lower Upper  Value
Prospective Case 1.10 0.60 1.99 0.641
Case Filed before 7/90 5.17 4.03 6.62 <0.001
Case Filed 4th Qrt.,,FY1990 4.79 3.70 6.20 <0.001
Case Filed During FY1991 14.40 6.79 30.53 <0.001
Patient Died 1.31 1.06 1.63 0.013
IPV Vaccine Given 0.25 0.17 0.35 <0.001
MMP Vaccine Given 0.76 0.58 . 099 0.045
Other Vaccine Given 0.98 0.59 1.64 0.949
PRO SE Case 3.05 2.44 3.81 <0.001
Claim Filed after 1/31/91 0.13 0.02 1.05 0.055
Dismissed Cases Excluded
95% conf. int.
Relative p
Variable Risk Lower Upper Value
Prospective Case 1.55 1.04 2.33 0.031
Case Filed before 7/90 5.26 4.02 6.87 <0.001
Case. Filed 4th Qrt.,FY1990 1.26 0.80 1.98 0.319
Case Filed During FY1991 2.45 0.57 10.47 0.228
Patient Died 143 113 1.81 0.003
PV Vaccine Given 0.47 0.29 0.75 0.002
MMP Vaccine Given : 0.75 '0.52 1.08 0.125
Other Vaccine Given 147 0.46 471 0.514
PRO SE Case 1.47 0.95 2.28 0.084
Claim Filed after 1/31/91 0.89 0.08 9.93 0.924
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PUBLIC HEALTH SERVICE (PHS) COMMENTS ON THE OFFICE OF INSPECTOR
GENERAL (QOIG) DRAFT REFORT "THE NATIONAL VACCINE INJURY

COMPENSATION PROGRAM: A REVIEW," OEI-02-91-01460

OIG Recommendation:
The PHS, Department of Justice, and Claims Court should:

o inventory the backlog (of petitions for compensation
submitted to the U.S. Court of Claims) to set priorities
and better estimate future resourXce needs,

o further streamline the process,
o use latest scientific evidence,

o improve contacts with petitioners and their attorneys,
and

o emphasize use of annuities.
PHS Comments

While this recommendation is not directed specifically to PHS, we
nevertheless concur that the recommended changes would improve
the management and increase the efficiency of the Vaccine Injury
Compensation Program (VICP). The PHS components involved in the
VICP will continue to work with the Department of Justice and the
Claims Court to resclve the retrospective cases as quickly as the
availability of resources will permit and, concurrently, apply
improved skills and technigues to maintaining the efficient
processing of prospective cases.

The program has been working with a PHS Task Force con the VICP to
change the Vaccine Injury Table and the Qualifications and Aids
to Interpretation to reflect current science. The Task Force
finalized its recommendations for changes to the Table and Aids
after intensive review by several scientific and policy groups.
The Office of Management and Budget xecently approved these
proposed revisions both as part of a Notice of Proposed
Rulemaking and a legislative package.

We agree with the objective of the recommendation toc improve
contact with petitioners and their attormeys. However, PHS is
limited by its role in the process. The Claims Court has the
sole authority to assign cases for adjudication. As such, they
. should provide information to petiticners and their attormeys on
the status of unassigned cases. PHS' Division of Vaccine Injury
Compensation (DVIC) regularly receives calls from claimants or
c?iir attorneys on active cases and responds as information
allows.
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The DVIC has been working with the Advisory Committee on
Childhood Vaccines’ (ACCV) newly formed Subcommittee on Process.

This Subcommittee is responsible for seeking, receiving, and
analyzing systematic feedback from interested parents’ groups,
petitioners’ attorneys, and others on implementation of the VICP.
The ACCV has also offered petitioners and their attorneys the
opportunity to communicate concerns and suggestions for improving
the process. .

In addition to ocur comments on the recommendation, we suggest
that two subjects be clarified in the final report. First, on
pages 10 and C~4, the report indicates that the longest pexiocd of
time for processing cases is the time from the date a claim is
filed to the date of the Cffice of the General Counsel/PHS
report. This incorrectly suggests that PHS is delaying the
processing of claims. It would be more appropriate to track from
the time the claim is filed to the date the Special Master
assigns the case and schedules the respondent report date. OIG
may not be able to determine this interval since this information
is not in the program’s database. Therefore, we suggest that the
repoxt simply indicate that the program does not begin to process
cases until they are scheduled by the Court, and that is the
reason for the delay,

The second clarification recommended would be to delete the
sentence on page 19 regarding the need to better publicize the
HHS Hotline telephone number. A lawsuit was filed, and
subsequently withdrawn, charging that there was insufficient
publicity for this special number. Even though this suit was
withdrawn, the program has recently distributed a new poster
along with a set of questions and answers regarding the program.
These materials, which were developed to further inform vaccine
administrators throughout the country about programmatic issues,
include the 800-Hotline number.

Technical Comments

Page 2, first paragraph, first sentence. The words "Section
2110" sheculd be replaced with "Subtitle 2 of Title XXI.®

Page 2, first paraqgraph, second sentence. The following changes
should be made:

© “Section 2110" should be replace by "Subtitle 2,~

© the phrase "by the 1988 and 1989 amendments, = should be
inserted after "1987," and
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¢ the words °Health Information, Health Premotion, and”
should be inserted before "Vaccine Injury Compensation
Amendments of 19%1."

Page 2, second paragraph, first sentence. The phrase “(in
Subtitle 1 of Title XXI of the PHS Act)" should be inserted after
"Act." B

Page 2, second varaqgraph, second sentence. The phrase "(Section
2105 of the PHS Act)" should be inserted after " (NVAC)."

Page 2, second paragqraph, last_sentence. This sentence should be
deleted from the final report.

Paée 2, third paragraph, first sentence. The phrase "(Section
2119 of the PHS Act)® should be inserted after "Vaccines.”

Page 3, Table I. Cells in the table should be revised as

follows:

o for both the "retrospective" and "prospective’ cells
under "basis of awards,” the words "of rehabilitative,
and related" should be inserted between "medical
expenses, " N

o the “prospective” cell under "basis of awards” should be
revised by adding "up to $250,000" after "pain and
suffering, " and

o the word "and loss of earnings® should be added at the
end of footnote "*w* =

Page 5, second paragraph, first sentence. The word “"entire”
should be inserted before the phrase "...program if funding is
insufficient.”

Page 5, seccnd paragraoh, last sentence. The end of this
sentence should be rewritten as follows: ~...and the petitioner
could then seek recourse only in the tort system.”

Page 5, third paragraph, last sentence. A comma should be
inserted after the word *millien.”

Page 5, fourth paragraph, first sentence. The beginning of this
sentence should be revised as fcllows: A Beston University
professor recently completed....”

Page 9, second paragrach from bottom of page, first sentence.
The words -and petitioner’s counsel” should be inserted afrer
“from DOJ and PHS."




222

Page 10, second paragraph from bottom of page, second sentence.
This sentence should be rewritten as follows: “Once scheduled
for review, the medium time for both retrospective and
prospective cases tc reach a special master decision is 15
months.* -

Page 10, second paradraph from bottom of paae, third sentence.
The words "date the case is scheduled by the Court" should be
inserted in place of *PHS OGC report date."

Page 14; last paraqgraph, last sentence. Insert "PHS" in place of
“VICP."

Page 15, second paracgraph, last sentence. The sentence beginning
"Representatives from HH5, DOJ and the Claims Court...* should be
deleted since this is an inaccurate statement.

Page 17, first paragraph, first sentence. The words "the PHS
Task Force has" should be replaced with “HHS and the Advisory
Commission have."

Page 17, first paragraph, second sentence. The word

“encephalopathy* and the comma after "seizure disorder* should be
deleted.

Page 17, last varagrach. In the three places it is shown, “"VICE"
should be replaced with "PHS.”

Page C-1, third paraagraph, second sentence. In the twec places it
is shown, "0GC" should be replaced with "PHS."

Page C-4, third paragraph, last sentence, “0OGC" should be
replaced with *PHS."
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/: DEPARTMENT OF HEALTH & HUMAN SERVICIS Ctfica of e Secary
"’»& ‘Nasmingren, 3.2, 20201
ALG | I Keg2
TO: Bryan B. Mitchell

Principal Deputy Inspectior General

FROM: Assistant Secrestary
for Planning and Evaluation

SUBJECT: OIG Draft Report: "The National Vaccine Injury
Compensation Program: A Program Review,” OEI-02-9i-
01460 ~— COMMENTS
Thank you for submitting for my review and comment the draft
report on "The National Vaccine Injury Compensation Program:
A Program Review." As you know, we and the Public Health Service
(PHS) have been very interested in examining the Vaccine Injury
Compensation Program (VICP) and looking for improvements in its
operation. Your report was informative cn these issues and will
help as we proceed to propose changes. We suggest that upon
completion of this report that it be made available to the
Advisory Commission on Childhood Vaccines as its charge is to
advise Secretary Sullivan on issues facing the VICP.

We do, however, have a technical comment. On page 16, the
sentence discussing the Department of Justice (DOJ) propesal to
provide for stronger corroboraticn of evidence should ke
medified to "HHS and DOJ support stronger corroboration of
evidence requirements."

If you have any questions, please call Elise Smith on 690-6870.

L

Martin H. Gerry

cc:  Michael Manganc &

DATE GENT 4
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ALTH & HUMANSERVICES Itica ot me Tecretar

M&scmegien, 320 20203

As 14 e
TC: Bryan Mitchell -
Acting Inspector Generab, / . o
FRCM: Arneld R. Tempkins g/,b 07 L«C’/b\-:—-_/
B Assistant Secretary for Management and Bucgez
o //

SUBJECT: Ccomments con "The Naticnal Vaccine Injj&'/Cczpensaticn
Prcgram: A Prograzm Review! &

We read with intarest the akove referenced drait reccrt. As ycu
kncw, there has keen a gecé deal of interest in this prcgram and
its cperations since its inception. There are saveral cczlents
we kelieve -would strengthen the report.

Executive Summarv

a Both page i of the Executive Summary and page 9 of the
report contain a section headed by "Cases axe delayed cdue
a front-end backleg resulting from scheduling constraints
and lack of resources." The primary cause cf the kacklcg is
the large unanticipatad influx cof cases fi arcund the
statutory deadline. While admittedly, administrative
resources did not match well with this influx, these
resources per se were nct the primary issue. Even iZ
additicnal rescurces cf this type were available and all
cases had been processed immediataly, the rascurces to pay
this level of claims is neither authcriced kv law ner
apprcpriated. This then, is the true limiting stegp.

ct
0

[~ Cn page ii of the Executive Summary, the repert statas that
"Respcendents identify specific rescurces which they csnsicder
insufficient tc handle the backlcg.™ This is nmet a
completely accurate statament. The program can and is
handling the kackleg, albeit at a rate slcwer than scme cf
the respcndents weuld prefer.

-] on page i cf the Executive Summary, the nuzker <f casas
referred tc in the last paragragh cf the "Background"
secticn is not consistent with the numter cf cases cited
only two paragraghs later. Apparently the difference is
attributakle ts the fact that the HMS data base dces nct
include a2ll cases. If so, are the cases not in the data
base significantly different frem the cnes in the data kase?
This shauld be clarified.
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Recommendaticns

[=}

£he CIS ralses the

the findirm

"the prcg te arle to csmpleta cre-
the new deadiline.” Thlis
statexment seems to fal - 2 the enactment ¢ Wle
Vaccine Injury Ccompensaticn Amendzents cf 1891. These

amencdzments gave the petiticner the opticn eof remal
the program beyend the statutcry deadl if£ that
preference of the petiticner.

We wculd suggest mcdifying the first reccommendaticn
regarding the need to set pricrities tco ketter estimats
future rescurce needs. Given the fact that, withcut a
change in law, rescurces are available cnly tc coapensats a
porticn cf the retrospective cases annually, it is
ccnceivable that it may take as leng as seven or eight years
tc pay all retrospective claims. With this in ming, we
ktelieve the recommendaticn shculd ke amenced to ask that
PHS, DcJ and the Claims Court to develcp a methcdolegy to
compensate parties in an equitable manner. Those
considering this reccmmendaticn might ask: Sheuld the last
clain filed be adjudicated and paid pricr to one that was
filed months befcre the filing deadline? Ecw can claims ke
arranged to assure that a kasic rule cof fairness is apvlied
to the timing of payments?

Discussicn akcut reascns why Special Masters overturm the
reccomendations of the govermnment's medical and legal sta
cculd ke strengthened. 1In cnly one instance is an interview
with a Special Master cited. To understand as clearly as
possible why cecisicns are coverturned, CIG shculd interview
all Special Masters and attempt to gquantiZy the reascns for
disagreement. Understanding the reascns why government
expert staff is successful in cnly fifty percent cf the
cases may suggest additicnal refcras.

Cn page 18, scme of the recommendaticns aprpear to ke
resclving ncon-existent problems or seenm inccmpatikle with

each cther. Fcr exazple, recommendaticns include acticn to
streanline the process. The first streanlining idea is tc
assure more cczplete filing of the petiticns at the front

end in order to avoid the backlcg. Hcwever, the cnly
backlcg which has been exgerienced in the pregraa is for the
pre-1983 claims, not for the pest-1%88 claims. All pre-:1238
=5 have already been filed and it is exgected that nc
addizicnal pre-19838 claims will ke acceptad. Another
streaxlining recommendaticn is to "use past damages
decisicns as a kasis for future cnes.” his appears to ke
inczcopatible with the recommendaticn to ®use latest
scientific information" to determine cczpensation. The 0IG
repcrt reccmmends revisicns to the vaccine injury table as
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RECOMMENDATIONS

The PHS, DOJ and Claims Court should:
Inventory the Backlog to Set Priorities and Better Estimate Future Resource Needs

The Claims Court, in consultation with PHS and DOJ, should evaluate the existing
workload to determine which cases it should handle first, what mix of resources will be
needed to handle them, and how best to handle more complicated cases. In
particular, Claims Court staff attorneys could be added to identify priority cases and
those likely to be dismissed. A medical review contract may be an option if more
medical review expertise is required.

Our analysis of case characteristics and handling times (See Appendix C) indicates
that some aspect of cases, such as whether the patient died, the type of vaccine used,
when the case was filed, and whether it was handled pro se, affect the length of time
to process the case. Perhaps these and other factors can be used to schedule the
cases more efficiently or to help determine the expertise required.

Further Streamline the Process

To help make the process more expeditious and non-adversarial, the agencies should
review the following ideas:

* Assure more complete filing of petitions, particularly medical evidence
by giving more guidance to petitioners and their attorneys.
* Due to the scarcity of expert witnesses, have one objective expert

witness per case appointed by the special master, as opposed to one for
the petitioner and one for the government.

* Use past damages decisions as a basis for future ones.

* Process damages determinations more quickly.

Use Latest Scientific Information

The Department of Health and Human Services should support its Task Force’s
proposed legislation to revise the Vaccine Injury Table to reflect the latest scientific
information available, such as the IOM study. The Aids to Interpretation should
include sufficient detail so the table can be interpreted more consistently.

Improve Contact with Petitioners and their Attomneys

The program should designate a contact person in the Claims Court to respond to the

questions and concerns of petitioners and their attorneys, especially those questions
about cases not yet assigned.

18
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Emphasize Use of Annuities

The special masters should continue using annuities as the primary settlement option
in injury cases. '

COMMENTS

Comments on the draft report received from PHS; the Assistant Secretary for Policy
and Evaluation and the Assistant Secretary for Management and Budget (ASMB)
generally concur with the recommendations of this report. However, PHS pointed out
that its role in the process is a limited one. We agree. We have directed our
recommendations to the DOJ and the Claims Court as well as PHS. Suggestions for
changes in the wording, clarifications of the text and any technical changes have for
the most part been incorporated into the final report. The actual comments received
are in Appendix D.

The PHS stated that the report incorrectly suggests that PHS is delaying the
processing of claims because we did not track the date the claim is filed to the date
the special master assigns and schedules the case. We are aware that delays were
experienced from the time of the case filing to scheduling.. However, those dates are
not included in the program’s database. We thus were unable to include it in our
analysis.

Lastly, ASMB stated that the true limiting step of the program is that the resaurces to
pay the level of claims submitted are neither authorized by law nor appropriated. We
understand their point. We nevertheless believe that a more effective process can
shed light on the extent of the problem and the true extent of the resources needed.
In response to ASMB’s recommendation to develop a methodology to compensate
parties in an equitable manner, we note that this was not within the scope of the
inspection. The ASMB also observed that since all retrospective cases have been filed
at this time, the recommendation to assure more complete filing of petitions at the
front end, and to give more guidance to petitioners and their attorneys is not
necessary. However, many retrospective cases require additional information after the
initial filing. To clarify matters we have eliminated the phrase "at the front end" from
the recommendation.

19
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Mr. SHAYS. Our next panel is going to focus on the Department
of Veterans Affairs: William Merriman, Deputy Inspector General,
Department of Veterans Affairs, accompanied by Michael Sullivan,
Assistant Inspector General, Department of Veterans Affairs, and
David Baine, Director of Federal Health Care Delivery Issues, Gen-
eral Accounting Office. Mr. Baine, do you have anyone else accom-
panying you? Could you, in the mike, tell us who will be accom-
panying you? How many? One or two? OK. Would you state the
name for us so our transcriber can

Mr. BAINE. Sure, Mr. Chairman. This is Mr. Jim Linz, an assist-
ant director in our group, who has been involved in veterans pro-
grams for more than 15 years.

Mr. SHAYS. Well, it’s great to have him accompany you, and we’ll
swear all—mow, do we have anyone else? Do we have—good, OK.
We're all set there, then. I'm going to ask you to stand at this time
so I can swear you in.

[Witnesses sworn. ]

Mr. SHAYS. Thank you. For the record, all four have responded
in the affirmative. And we’re going to start first with Mr.
Merriman, who is the Inspector General. And then we’ll go to you,
Mr. Baine.

Mr. MERRIMAN. Mr. Chairman and members of the sub-
committee.

Mr. SHAYS. Excuse me. If we could just switch these names
around up front here, just to make sure we’ve got them matching
here. Thank you. All set? I'm sorry. Thank you.

STATEMENTS OF WILLIAM MERRIMAN, DEPUTY INSPECTOR
GENERAL, DEPARTMENT OF VETERANS AFFAIRS, ACCOM-
PANIED BY MICHAEL SULLIVAN, ASSISTANT INSPECTOR
GENERAL, DEPARTMENT OF VETERANS AFFAIRS; DAVID P.
BAINE, DIRECTOR OF FEDERAL HEALTH CARE DELIVERY
ISSUES, GENERAL ACCOUNTING OFFICE, ACCOMPANIED BY
JIM LINZ, ASSISTANT DIRECTOR, FEDERAL HEALTH CARE
DELIVERY ISSUES, GENERAL ACCOUNTING OFFICE

Mr. MERRIMAN. Mr. Chairman and members of the sub-
committee, I'm pleased to be here today to discuss the Department
of Veterans Affairs. With your permission, I'd like to enter my pre-
pared statement for the record and use this opportunity to summa-
rize some of the key issues facing the VA. When the IG testified
before the subcommittee 2 years ago, VA was at the crossroads of
change.

Since then, VA has made notable progress. While VA works con-
tinuously at improvement, it remains faced with what appears to
be overwhelming challenges for the 21st century. Amongst these
challenges include responding to the changing health care needs of
veterans and providing more accurate and timely benefits. While
VA has made progress, there remains much to be done. Also, since
many of the changes implemented by VA are in the early stages,
it will take some time before we are able to evaluate the results.

Regardless, the IG remains focused on working with Congress
and VA in efforts to constantly improve VA’s programs and activi-
ties. To this end, I would like to briefly elaborate on three areas.
Collectively, these areas embrace matters critical to the accom-
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plishment of VA’s mission and reflect major themes pursued by the
IG. In the area of health care, a VA goal is to move from an in-
patient to an out-patient based system.

In recent years, the IG has conducted a series of audits and eval-
uations which address this goal. For example, we've determined
that the lack of reasonable staffing methodologies resulted in unex-
plained disparities in the allocation of resources. While VHA devel-
oped the veterans equitable resource allocation model to address
resources based on work load, the use of this model will require
close management attention and monitoring.

VHA initiated a reorganization in 1995. While this represents a
major milestone in the reform of VA’s health care system, it is too
early to determine whether it will produce the intended results. Al-
though the IG is optimistic, the scope and pace of reorganization
presents special challenges for VHA to ensure the continuation of
high quality health care.

Another important challenge facing the VA involves reducing the
backlog in claims and appeals. VHA has about 327,000 claims cur-
rently pending and an average processing time of about 5 months
per claim. IG efforts are focusing on ways to help VA reduce proc-
essing times and improve the accuracy of benefits. We are nearing
completion of a series of related reviews. We will issue a summary
report later this year. On management accountability, the enact-
ment of several pieces of legislation in recent years, such as the
Chief Financial Officer’s Act and the Government Performance and
Results Act, have provided a statutory framework for enhancing
the performance and improving accountability.

In regard to our audits of VA’s consolidated financial statements,
significant improvements in financial report reliability have been
achieved. While VA’s efforts over the last 5 years have enabled us
to provide this year’s unqualified opinion, work remains to be done
to assure control weaknesses are continually addressed. Our early
reviews of the implementation of GPRA show that VA was a long
way from achieving the ultimate goal using performance measures
as a tool for improving VA operations.

However, VA has made significant progress in the area as the
Chief Financial Officer has been working with all VA activities to
shift VA’s focus to overall program results. Before closing, I'd like
to address two additional matters important to cost effective man-
agement of both VA and the Federal Government. First, continu-
ation of our authority to conduct post-award audits of Federal Sup-
ply Schedule contracts for medical supplies and equipment and for
pharmaceuticals is at risk.

Proposed regulatory changes would severely limit our ability to
conduct such audits. Our work in this area combined with the ben-
efits already realized has convinced us that the elimination of the
right to conduct post-award audits of FSS contracts will result in
higher health care costs for the VA.

Mr. SHAYS. Before you continue, who is advocating that change?

Mr. MERRIMAN. There’s a proposed change for the Federal FAR,
Federal Acquisition Regulations, that we’re negotiating with GSA
at the current time. Industry is advocating a change to the Federal
Acquisitions Regulations which would remove our right to conduct
post-award contract audits.
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Mr. SHAYS. That’s for all departments or just the VA?

Mr. MERRIMAN. That would be for GSA and the VA for those
Federal Supply Schedules that are managed by the two depart-
ments. The General Services Administration has a responsibility
for managing the Federal Supply Schedules. They delegate the re-
sponsibilities for pharmaceuticals and for medical supplies and
equipment to the VA to manage. So if a rule were to be passed that
eliminated the right to contract audits, we would not be able to do
it in medical supplies and equipment.

There’s separate legislation that might allow us to still audit
pharmaceuticals. But the proponents of this rule would say that
the IG still has the authority under the IG Act. We do if fraud is
suspected. We could conduct an investigation. We could do an
audit. But we have a program with the department where we do
the contract auditing for them on a reimbursable basis. And we've
delivered, in the last 3—a little over 3 years—about $50 million
have been returned to the Government based upon our efforts.

Mr. SHAYS. Now, is this a proposed rule that you’re having to
comment on? Is this already in process?

Mr. MERRIMAN. The rule has been proposed. It’s still in the com-
ment stage. The comments are being considered by GSA at this
time. We are working with them.

Mr. SHAYS. Yes. I'm going to just come back in a second on that.
Why don’t you finish your statement?

Mr. MERRIMAN. OK. Second, the IG audited VA’s OWC program,
the workman’s compensation program, in 1993 as a part of a gov-
ernmentwide review. To address the report’s findings, VA moved
accountability and responsibility for these costs from the central of-
fice to facility level. Each facility is required to monitor its OWC
program and return employees to duty as soon as possible in order
to reduce costs.

We initiated a pilot investigative project with selected VA med-
ical centers to help them identify individuals receiving OWC pay-
ments under fraudulent circumstances. I believe there is a poten-
tial for significant savings to the Government in this area. This
concludes my statement, Mr. Chairman. I'd be pleased to respond
to any questions you might have.

[The prepared statement of Mr. Merriman follows:]
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Mr. Chairman and Members of the Subcommittee, I am pleased to be here today to
provide an overview of programmatic issues facing the Department of Veterans
Affairs (VA), and the activities of the VA Office of Inspector General (OIG) in
promoting efficient and cost effective management of VA programs. There are
three subject areas which I wish to highlight for the Subcommittee’s attention:

®  Measures to Improve the Economy and Efficiency of VA Healthcare Operations

e Measures to Improve the Timeliness and Accuracy of VA Benefit Claims and
Appeals Processing

© Measures to Establish or Enhance Management Accountability for Results of
VA Program Operations

Collectively, these three subject areas embrace most of the matters critical to the
effective accomplishment of VA's mission and reflect the major strategic themes
pursued by my office in our reviews of VA programs and activities. As you may
recall, we reported to this committee in May 1995 that VA was attempting to
abandon past practices which were inefficient and costly, and to become more
business-like. Our audits, evaluations, and inspections show that VA is making
prqgress/in many of its major mission areas.

In my assessment of these issue areas I will also address actions taken by VA to
meet the requirements of the Government Performance and Results Act, and
discuss what has been learned from our audits of VA Consolidated Financial
Statements. Finally, I will report on two government-wide areas, Workers
Compensation and Procurement reviews, where we have placed special emphasis
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on cooperative initiatives with VA management to ensure our Nation’s veterans
and taxpayers receive value for their investment.

Measures to Improve the Economy and Efficiency nf
VA Healthcare Operations

The Veterans Health Administration (VHA) is faced with significant challenges in
moving from an inpatient hospital based health care delivery system to a modern
primary/managed care outpatient based system. During the past few years, we
have conducted a series of audits and evaluations which emphasized the need for
change, ideniified impediments te progress, and recommended corrective
measures. Among the significant issues we reviewed were:

The appropriateness and equity of the allocation of resources in VHA.
‘Whether VHA affiliations with medical schools were working well.
The effectiveness of medical care cost recovery,
The validity and usefulness of management information and other data used by
VHA managers for decision-making. '

- Reorganization of VHA,
Quality management.

e © © @
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The Under Secretary for Health addressed many of these issues and, based on his
analysis of VHA operations, developed a vision statement in 1996, Prescription
for Change, in which he describes a framework for reinvention built upon five
mission goals:

Excellence in Healthcare Value

Excellence in Service as Defined by Customers
Excellence in Education and Research
Exceptional Accountability

Recognition by Staff as an Employer of Choice.

® & & & B

In the following, I summarize our work related to these areas and the VHA
planned and ongoing actions.

1 The A riateness and Equity of the Al tion of Resources in

VHA operates a system of 173 medical facilities organized in 22 Veterans
Integrated Service Networks (VISNs). During Fiscal Year (FY) 1996, the system
employed 200,000 medical professionals and support personnel, and spent about
$17 billion providing medical services to 2.9 million veierans. Additionally, about
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$257 million was spent to conduct medical research. Finally, about $1.5 billion
was spent training medical students from. universities and medical schools
affiliated with VA medical centers.

Audits and reviews conducted since FY 1994 found that appropriated medical care
funds were not equitably and effectively allocated to provide all veterans
comparable access to medical service throughout our Nation. The lack of
reasonable staffing guidelines or methodologies resulted in unexplained disparities
in clinical and administrative staffing levels among similar medical centers and
inequitable access to veterans medical care. We have analyzed physician staffing,
nurse staffing, and administrative staffing and, in each review, found unexplained
inconsistencies in staffing levels which were not related to workload.
Additionally, our audits of VHA surgical programs found under utilization of
buildings, equipment, and staff resources. The following paragraphs summarize
our work:

¢ Inconsistency in Physicign Staffing Among Medical Centers

In Fiscal Year 1996, VA employed over 20,000 Full Time Equivalent
(FTE) attending physicians and residents at a cost of $2 billion annually.
Our past reviews found significant physician staffing disparity among
medical centers with similar missions, workloads, and levels of affiliation.
For example, two highly affiliated medical centers had about the same
number of patients but significantly different physician staffing levels. One
medical center had 36,773 unique patients and 422.8 physician FTE, for a
patient-to-physician ratio of 87 to 1. The other medical center had 36,144
patients and 216.7 physician FTE for a ratio of 166 to 1 -- almost twice the
number of physicians as the first medical center.

o Nurse Staffing

In 1996 VHA medical facilities employed about 59,000 nursing FTE at a
cost of about $3 billion. In response to our prior work, VHA adopted a new
nurse staffing methodology that featured local medical center expert-panels
to determine staffing requirements. The new model was not mandatory and
did not require benchmarking against other medical centers. Thus, the
model had little impact on correcting disparate nurse staffing among
medical centers. Current VHA statistical data indicates that disparities in
nurse staffing similar to that found for physician staffing continue.
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o Administrative Staffing

Our 1996 review of VA medical center administrative staffing found
significant variances in staffing the four largest administrative services
(Medical Administration, Human Resources, Fiscal, and Acquisition and
Materiel Management) among similar medical centers. These 4 services
employed about 31,000 FTE costing $1 billion. Staffing guidelines or
performance indicators were not developed to determine medical center
administrative staffing needs. As in our evaluation of physician and nurse
staffing, the review found that some medical centers used significantly
more administrative resources than others to meet similar workload
demands, providing further evidence for the need to reassess resource
allocation and consolidate and streamline functions.

® ilization of Surgical Resources

Our prior reviews found surgical specialty programs which were not

" efficient or economical because workload was too low at some facilities, or
more importantly, the workload was not sufficient to maintain minimally
acceptable surgeon skills. VHA agreed with our recommendations to
concentrate certain surgical specialty workloads at selected facilities, but
experienced difficulties' carrying out the cost saving initiatives, because
some medical centers were exempted from minimum workload
requirements.

VHA Actions to Address Issues

Congress and VHA management have acknowledged the existence of staffing and
resource allocation disparities, and taken steps which will address many of our
concerns as part of various initiatives to restructure the VA healthcare system.
Among these initiatives are:

Veterans Equitable Resource Allocation (VERA) - Congressional recognition of
the inequity created by VA’s historical incremental resource allocation process
resulted in Public Law 104-204, the VA/HUD and Independent Agencies
Appropriations for Fiscal Year 1997. The Act réquires VA to provide Congress a
plan to allocate funds and personnel in a way that ensures that veterans with
similar economic status and eligibility priority have similar access to VA care
regardless of where they reside. VHA developed the Veterans Equitable Resource
Allocation model (VERA), a system designed to allocate resources based on
workload/capitation, to meet Congress’ mandate. As VHA’s newest resource
allocation model, VERA is VHA’s fifth attempt in the last 10 years to develop an
equitable resource allocation system. The prior systems included: Blended Rates,
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Resource Planning and Management, and the Resource Allocation Methodologies
I and II. Using VERA, VHA plans to increase the reallocation of medical care
appropriation funding in FY 1997, from higher cost VISNs to lower cost VISNs.
VERA is less complex and easier to understand than its predecessors, and it makes
more use of quantitative measures to distribute most patient care and non-patient
care resources. The use of VERA will require close management attention and
monitoring by oversight activities to ensure successful implementation.

Capitation Fund Allocation - VHA's planned move to a capitation-based resource
allocation methodology in FY 1998 should help address resource allocation
disparities. Under capitation, funding would be allocated on a per patient basis,
reducing allocations to those facilities that have high staff to patient ratios and
requiring those facilities to evaluate their operations and find ways to become
more efficient.

Performance Measurement, Clinical Guidelines, and Benchmarking -
Development of performance measures for clinical and administrative activities,
clinical guidelines, and clinical pathways will help managers evaluate operations
and maximize the services they can provide.  Benchmarking involves
identification of best practices and dissemination of information about these
practices to all facilities.

Improved Management Information - Development of improved management
information and cost accounting systems will provide managers more useful and
accurate information on resources (inputs), workload produced (outputs), and
quality of service (outcomes), for decision making.

Integration - VHA integrated selected facilities and services during
implementation of the VISN concept. This integration of facilities and services
results in consolidation and streamlining of functions within VISNs, and
eliminates duplication of services and improves efficiency.

These initiatives have potential for addressing resource allocation problems.
However, VHA managers at all levels must have the collective institutional will to
use these tools and to take the steps necessary to bring about real change. The
OIG will continue to monitor VHA's progress in improving the balance in staffing
and other resources.



A second issue critical to VHA mission accomplishment is the reevaluation of
VA’s association with our Nation’s medical schools. The opportunities and stature
which results from association with medical education and research are generally
recognized to have sustained or improved the quality of VA clinical care. Over the
past 50 years these affiliations have evolved into complex relationships that have
given medical schools substantial influence in all VA activities, including patient
care, medical education, and research. VA medical centers and medical schools
operate numerous integrated programs and share staff, facilities, equipment, and
other resources. *

Each year more than 100,000 residents and students receive all or part of their
training at VA facilities. In Fiscal Year 1995, VA budget data showed that about
$1.5 billion was spent (about 9 percent of VA’s medical care and research budget)
to directly or indirectly support affiliation activities, including the costs of training
about 9 percent of the medical residents in the U.S. About 75 percent of VA’s 173
medical centers are affiliated with medical schools, and about 70 percent of VA
staff physicians have medical school faculty appointments. The following
illustrates the scope of VA-medical school affiliations and related activities:

o VA funded about 8, 900 medical resident positions at an estimated cost of
$341 million.

s About 10,100 of VA’s 14,500 full-time and part-time staff physicians (70
percent) held medical school faculty appointments.

e About 86 medical centers used 305 scarce medical specialist (SMS)
contracts to purchase about $49 million in services from affiliated medical
schools.

o Fifty-seven medical centers had 196 sharing agreements with affiliated
medical schools to provide or to purchase services valued at $50 million.

e VA supported about 1,800 research projects funded by $289 million from
research appropriations and $378 miilion from the medical care
appropriation.

Our audits and reviews have found that the resources which should have been
devoted to VA’s patient care mission have sometimes been inappropriately used as
a consequence of the training and research priorities of affiliated medical schools,
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and VA medical centers frequently did not get what they paid for in scarce medical
services contracts and other agreements with medical schools. The OIG has
performed a series of audits of various affiliation related programs and activities to

“address concerns about balance and economic fairness, and the level of medical
school influence in VA operations. The audits found that VHA needed to take
action on three broad fromts:

Management of physician resources - VHA needed to provide better control and
accountability over the time and services provided by VA physicians and residents
associated with affiliated medical schools to ensure VA received the level of
services due.

Contractual agreements with medical scheols - VHA needed to apply improved
business and procurement practices in their dealings with medical schools to
ensure the interests of the government were protected.

Management of information - VHA needed to improve management information
systems relating to affiliation operations and resources consumed in affiliation
related activities, to improve the equity of resource allocation and accomplish the
Congressional mandate for consistent access to care for all veterans.

Our recent reviews indicate that VHA management is addressing these issues by
their actions to implement audit recommendations and by their initiatives to
restructure the VA healthcare system. Notable examples of such initiatives include
VHA’s implementation of special advisory group recommendations to improve the
targeting and management of VA resident training and medical research resources
to better meet future VA healthcare system needs.

We recently issued a summary report on affiliation-related audits in which we
reported that VHA should follow through on the restructuring initiatives and
should take two additional actions to continue the momentum towards improving
the balance in VA-medical school relationships. First, we recommended that VHA
should direct medical center officials to avoid entering into questionable special
arrangements with affiliates. Many of the problems identified in our audits
resulted from informal arrangements between medical centers and medical schools
that were not in accordance with VA policy or sound management practices.
Second, we recommended that VHA redesign and renegotiate existing affiliation
agreements to better reflect the broad scope, complex elements, and economic
realities of today’s affiliations and fthe health care industry, and current VA
priorities and management philosophy. The Under Secretary for Health
incorporated our recommendations with those of his own task force which should
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result in significant improvement in the affiliation relationship. We will followup
on the implementation of the recommendations.

3. i edi ery (M

Since enactment of the Consolidated Omnibus Budget Reconciliation Act (P.L. 99-
272) in 1986, VA has been authorized to seek reimbursement from third party
health insurers for the cost of medical care furnished to insured non-service
connected (NSC) veterans treated at VA. Several measures were enacted since
which further expanded medical care cost recovery authority