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THE CURRENT IMPLEMENTATION OF THE
INDEPENDENT COUNSEL ACT

VOLUME 2

WEDNESDAY, DECEMBER 10, 1997

HOUSE OF REPRESENTATIVES,
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT,
Washington, DC.

The committee met, pursuant to notice, at 10:05 a.m., in room
2154, Rayburn House Office Building, Hon. Dan Burton (chairman
of the committee) presiding.

Present: Representatives Burton, Gilman, Cox, Horn, Mica,
Davis of Virginia, McIntosh, Shadegg, Sununu, Pappas, Barr, Lan-
tos, Barrett, Norton, Cummings, Kucinich, Turner and Allen.

Staff present: Kevin Binger, staff director; Richard Bennett, chief
counsel; Barbara Comstock, senior investigative counsel; Judith
McCoy, chief clerk; Teresa Austin, assistant clerk/calendar clerk;
William Moschella, deputy counsel and parliamentarian; Will
Dwyer, director of communications; Ashley Williams, deputy direc-
tor of communications; Dudley Hodgson, chief investigator; Dave
Bossie, oversight coordinator; Robert Rohrbaugh, James C. Wilson,
Uttam Dhillon, and Tim Griffin, senior investigative counsels;
Charli Coon, Kristi Remington, Bill Hanka, and Jennifer Safavian,
investigative counsels; Phil Larsen, investigative consultant; Jim
Schumann, Jason Foster, and Miki White, investigators; Robin
Butler, office manager; Carolyn Pritts, David Jones, and John
Mastranadi, investigative staff assistants; Phil Barnett, minority
chief counsel; Kenneth Ballen, minority chief investigative counsel;
Agnieszka Fryszman, Andrew McLaughlin, Michael Raphael, and
Michael Yang, minority counsels; Ellen Rayner, minority chief
clerk; Becky Claster and Andrew Su, minority staff assistants; and
Sheridan Pauker, minority research assistant.

Mr. BURTON. The committee will resume its deliberations.

Good morning, Mr. Lantos.

Mr. LANTOS. Good morning.

Mr. BURTON. Mr. Barrett has a preliminary question. We'll grant
him a brief moment.

Mr. BARRETT. Thank you, Mr. Chairman.

Mr. Chairman, I want to begin, yesterday in our hearing we had
a motion to send some depositions over to the Justice Department.
I support that. At the time we had the vote, the issue really was
whether there was going to be disclosure of all depositions, which
is, of course, something we support at this time.

1
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But when I looked at the motion, that is something that I do sup-
port. I think that in order to move the investigation forward, those
depositions should be going to the Justice Department. So I just
wanted to make that statement for the record.

Mr(.i BURTON. The gentleman’s statement will be included in the
record.

Mr. SHADEGG. Mr. Chairman, point of personal privilege.

Mr. BURTON. The gentleman will state his point.

Mr. SHADEGG. Yesterday I made reference to the press con-
ference which Vice President Gore held on Monday, March 3, 1997.
I did not ask unanimous consent to have it inserted into the record.
I'd like to do that at this time.

Mr. BURTON. Without objection.

[The information referred to follows:]



U.S. Newswire
Copyright 1997

Monday, March 3, 1997
Transcript of White House Briefing by Vice President Gore (1 of 2)

WASHINGTON, March 3 /U.S. Newswire/ -- Following is a transcript
of a press briefing by Vice President Gore (1 of 2):

“The Briefing Room
5:14 PM. EST

VICE PRESIDENT GORE: Good afternoon. Thank you all for coming.
Mike was out here a little bit earlier and I noticed you had a number
of questions for him about my role in the campaign, so I thought it
would be a good idea for me to come down and answer your questions.
I want to make a short opening statement, and then I'll be happy to
take your questions.

First of all, [ want to spell out the facts of my role in the
campaign. First of all, to state the obvious, 1 was a candidate for
reelection in the campaign. 1 worked very hard for the reelection
of President Clinton and myself. I'm very proud that I was able to
be effective in helping to reelect President Clinton, and I was very
proud that T was able to also, as part of that effort, to help raise
campaign funds.

Everything that I did I understood to be lawful. I attended
campaign -~ traditional campaign fundraising events as a principal
speaker in many locations all around the country. The vast majority
of the campaign funds that I've been given credit for raising came in
that forum. I also made telephone calls to ask people to host
events and to ask people to make lawful contributions to the
campaign.

On a few occasions I made some telephone calls from my office in
the White House, using a DNC credit card. I was advised there was

nothing wrong with that practice. The Hatch Act has a specific
provision saying that while federal employees are prohibited from
requesting campaign contributions, the President and the Vice
President are not covered by that act, because, obviously, we are
candidates.



The separate question of whether or not campaign contributions
can be asked for from somebody who is in a federal office or in a
room that is used for official business is part of a law that was
intended to prohibit putting pressure on federal employees and
soliciting from federal employees. I never solicited a contribution
from any federal employee, nor would I. Nor did I ever ask for a
campaign contribution from anyone who was in a government office or
on federal property.

Now, all of the charges related to telephone calls were made to
the Democratic National Committee. There were a few occasions when
I made such calls; the first was in December of 1995. As we
continue our review of this we have found the first session in
December of 1995. There were a few other sessions during which I
made telephone calls in the spring of 1996.

My counsel -- Charles Burson is my counsel here -- my counsel
advises me that there is no controlling legal authority or case that
says that there was any violation of law whatsoever in the manner in
which I asked people to contribute to our reelection campaign. I
have decided to adopt a policy of not making any such calls
ever again, notwithstanding the fact that they are charged to
the Democratic National Committee as a matter of policy.

We're continuing our review of this matter, and I think the
entire episode constitutes further reasons why there should be
campaign finance reform. The President and I strongly support
campaign finance reform and we hope it is adopted.

Q Mr. Vice President, are you saying that you never did any
fundraising from a government office or building or --

THE VICE PRESIDENT: I never asked for a campaign contribution
from anyone who was in a government office. I never did anything
that I thought was wrong. If there had been a shred of doubt in my
mind that anything I did was a violation of law, I assure you I would

not have done that. And my counsel advises me -- let me repeat --
that there is no controlling legal authority that says that any of
these activities violated any law.

Q But there's a memo --

Q Mr. Vice President, but given the fact that you've now changed



your policy, I'm sure you could understand the appearance, whether or
not it was technically legal -- the appearance wasn't very good, and
that one of these people you apparently solicited told Bob Woodward
and The Washington Post that it amounted to, in his opinion, at

least, a shakedown, that when you were soliciting funds from him,
given his nature of his business, you were shaking him down.

THE VICE PRESIDENT: Well, I cannot explain to you what some
anonymous source wants to say. I can tell you this, that I never,
ever said or did anything that would have given rise to a feeling
like that on the part of someone who was asked to support our_
campaign. I never did that and I never would do that.

Q There's a memo from the White House Counsel written in 1995

that very simply says no solicitation can be made from the White
House -- no phone calls, no mail. How can you say that that was
okay for you to do?

VICE PRESIDENT GORE: That memo, authored by former White House
Counsel Ab Mikva , was addressed to White House employees other than
the President and Vice President. All White House employees, just
like all other federal employees, are prohibited from asking for
campaign contributions. There is an exemption for the President and
Vice President. But that particular memo was not designed to
address either the President or the Vice President because there is a
different section of law that applies to the President and Vice
President as candidates, as opposed to the White House staff.

Q So you're saying that you were exempt from any proscription
from raising money right here in the White House, that that okay for
you to do?

THE VICE PRESIDENT: No, no. No, no. I've never asked anyone in
the White House for a campaign contribution.

Q You sat in the White House, you called people and asked them
for campaign contributions?

THE VICE PRESIDENT: [ stated the fact situation earlier and I
described it in some detail. I never have asked a federal employee
for a contribution -- never would, never will. I have never asked
anyone in the White House or on federal property for a campaign
contribution. And all calls that I made were charged to the



Democratic National Committee. I was advised there was nothing
wrong with that. My counsel tells me there is no controlling legal
authority that says there was any violation of any law.

Q Mr. Vice President, excuse me -- there's a lot of discrepancy
on the Buddhist temple. Can you clear that up? I mean, because
certain statements were made, denied and then actually accepted.

THE VICE PRESIDENT: Well, that's a separate matter and I've
dealt with it and I don't really want to go back into that now. We
can come back to it at the end of this, if you want to.

Q You said that there were only a few instances where you did --

THE VICE PRESIDENT: Correct.

Q -- ask people for money. Could you say why in those
instances you did? Were you told that you would make the
difference, or was it for a particular sum? Did someone in the
campaign say we need you to close this? Can you explain the
circumstances under which you would do this?

THE VICE PRESIDENT: I participated in meetings of our top
campaign advisors where it became clear that in order to achieve the
President's goals of getting a balanced budget, passing these
measures to protect Medicare and Medicaid and education and the
environment and so forth, that the DNC needed a larger budget to put
advertisements on television. And I volunteered to raise -- to help
in the effort to raise money for the Democratic National Committee.

Q Mr. Vice President, I'm confused on one point. I've heard
what you've said, and as picayune as it may seem, there seems to be
conflict over whether or not you're saying the law allows you as Vice
President to sit in your office and to use a federal phone, credit

card or not, to make a call to someone outside. You're saying that
the law does allow you to be in basically federal property and use
federal property, although it's being reimbursed to some degree.
But that is okay?

THE VICE PRESIDENT: As a matter of policy, I've decided that I'm
not going to do that. As a matter of law, there is no -- according
to my counsel -- there is no controlling legal authority, no case
ever decided that says that is a violation of law.



The intent of the statute -- let me repeat -- was to prevent a
supervisor from talking to a federal employee and saying we want you
to contribute money. I've never done that. Secondly, I have never
asked anyone who was on federal property or in the White House for a
campaign contribution.

Q If you're clear on it, then why shift policy, if you're in the
clear on that?

THE VICE PRESIDENT: Well, because it's aroused a great deal of
concern and comment and it's not something that I want to continue if

it's going to raise this kind of concern.

Q Just to follow up on that, are you basically, then, admitting
that you made a mistake, or made mistakes?

THE VICE PRESIDENT: No, but I am saying -- I mean, implicit in
the decision to change the policy and say I'm not going to make such
calls again is an acknowledgement that if I had realized in advance
that this would cause such concern, then I wouldn't have done it in
the first place.

But let me repeat: I understood what I did to be legal and
appropriate. 1 felt like I was doing the right thing. I am proud
that I was able to do a lot of effective work to help reelect Bill
Clinton and keep this country moving in the right direction. I'll
spare you the rhetoric about the results of what we have been able to
do, but I want you to know that I'm very proud to be a part of that
effort.

Q What's your position on the elimination of soft money from --

THE VICE PRESIDENT: Oh, I favor the so-called McCain-Feingold
bill which would do that. The President and I strongly favor
campaign finance reform legislation that would accomplish that
objective and we hope that it will pass.

Q There's been a lot written about your impregnable reputation
for being above the fray and for being ethically someone who really
hasn't been questioned on these issues. Does that shatter that and
does it hurt you for the year 20007

THE VICE PRESIDENT: Well, on the second part of it, I've told



you before that I'm not focused on a political campaign in the
future, I'm focused on doing everything I can to help this President
be the best President he's capable of being and to move this country
in the right direction. And he's doing a terrific job. I'm very

proud to be a part of his team.

On the first part of the question I'll say again, I never did
anything that I felt was wrong, much less illegal. And, again, I'm
advised that there is no controlling legal authority that says this
was any violation of law.

Q Did you feel any discomfort at all as you called these
individuals and asked them for donations, and did you ask for
specific amounts of money when you spoke with them?

THE VICE PRESIDENT: Yes, 1 did. On the first part of your
question, you know, I served eight years in the House and eight years
in the Senate, and I was used to calling people to ask them to help
with the campaign. I introduced legislation some years ago to call
for complete public financing of campaigns and to prevent the
contributions that are now legal over and above the public financing
of presidential campaigns. The legislation that I sponsored and
supported did not have enough support to pass.

I still favor that legislation, but it didn't pass. There's
probably even less support for it now. So we have a system of
campaign finance here in the United States that says candidates who
are running for office ought to go out and ask people to contribute
to their campaigns and to have fundraisers. And so, I was used to
doing that as a candidate for the House, as a candidate for the
Senate.

I would be surprised if all 100 members of the United States
Senate and all 435 -- well, there are probably some House members who
don't because they have safe seats and don't raise any money -- but I
would be surprised if all senators and most all House members did not
as a matter of routine ask -- call people up and ask them to hold
fundraisers and ask them to help raise money. That is the standard
way that we finance campaigns.

So I was used to that. Does it make one uncomfortable to do
that? Why, sure. But if you believe in what you're doing -- in
balancing the budget, in moving this country forward -- and you know



that the only way you can be successful in achieving the agenda you
believe is right for the country is to play by the rules as they
exist, and raise campaign funds, then you do that.

And typically what happens to members of the House and Senate is
they'll put it off and put it off unti! the election year comes, and
then the people helping them will say, you've got to devote time to
raise money. And they say, oh, I hate this, I don't want to do it.
And then they get into it and they start making the calls and they

raise the money. I'm exactly the same way.

Q There's nothing coy about the year 2000. Anyone who expects
to run for President in 2000 has to start very early thinking about
money. Predecessors of yours have started PACs, political action
committees, or fundraising arms. What are you going to do between
now and --

THE VICE PRESIDENT: I've made no decision about that whatsoever.
And I really am focused on my work as Vice President and doing
everything I can to help this President. If the time comes when 1
become a candidate, I'll be glad to answer such questions and talk
about such matters at that time. But we're not there yet.

Q So you will raise no money at all for a political action
committee or anything else --

THE VICE PRESIDENT: I have not set up a political action
committee and ['ve made no decision to do so. Whether I will in the
future or not I really haven't decided.

Q Something that I'm just a little confused about --you said
there's only just a handful of incidences when you used a White House
phone.

THE VICE PRESIDENT: Right.

Q So we can assume the preponderance of calls were made from the
DNC or your residence? Is that --

THE VICE PRESIDENT: No, no. There were a handful of incidents,
period.

Q Oh, these are the only incidences that you raised money,
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period.

THE VICE PRESIDENT: That's correct. I went to the DNC on one
occasion in I believe October of 1994 to help raise money for the
party. You know, the impression was created that I went out and
raised all this money and then they talked about me calling people on
the telephone, and the two things were put together to give the
impression that I raised all this money by calling people on the

telephone. That is not an accurate impression. Most all of the
money for the campaign that I'm given credit for raising came in the
form of traditional events where I was the main speaker at
fundraising events.

There were a few occasions, as I said at the very outset, where
I did make telephone calls, and I have described those. But that
was the minor part of what I did in raising funds.

Q Do you have an enemy calling you a solicitor in chief? Is
there some sort of opposition --

THE VICE PRESIDENT: I never heard such a phrase. I never heard
such a phrase until I read it in the paper.

Q Mr. Vice President, you said that the President and the Vice
President weren't covered under the Hatch Act, and that in that way,
you two were different. But the other part of the statute seems to
set up federal buildings as a sanctuary from fundraising. Were you
unaware of that part of the statute?

THE VICE PRESIDENT: No, [ was not. And let me repeat: I never
asked for a contribution from anyone who was in a federal building.
And all of the calls that I made were charged to the DNC. I was
advised that was proper. In reviewing the matter, my counsel
advise
me there's no case, there's no controlling legal authority that says
that violates the law.

Q Is it possible that the absence of case law on this means that
reasonable people could differ about what parts of the statute mean
applied to different activities in which you may have taken part at
different times?

THE VICE PRESIDENT: Well, that's not a question for me to
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determine. I'm advised that there is no case or no controlling
legal authority that says it is a violation of the law. And I never
did anything that I felt was wrong, much less a violation of the law.

Q Sir, does the President know about any of these calls you
made? Did you discuss it? Did he ever ask you to make any calls?
Was he aware of your --

THE VICE PRESIDENT: No, he never asked me to make calls. I'm
sure that he was aware that I was helping to raise funds for the
campaign. It's -- well, I won't comment on what other Vice
Presidents have or have not done. But I don't think it is
surprising to people that when a President and Vice President are
running for reelection that the Vice President helps to raise funds
for the campaign. And anybody who wants to create the impression
that that is something brand new in American politics I would invite
to take another look at that question.

Q Mr. Vice President, when the Clinton-Gore election agreed to
take public funds, it also agreed to spending caps. And, yet,
you're referring to the DNC soft money operation as "our campaign.”
Doesn't this operation show that as a practical matter there was no
distinction between the Clinton-Gore campaign and the DNC's soft
money operation?

THE VICE PRESIDENT: No, there was a clear distinction. There
was a separate message, there were separate legal requirements; it
was separate in most all respects. Now, the fact that the agenda

supported by the Democratic National Committee's advertisements was
similar to and overlapping with the agenda that was being pressed by
the incumbent Democratic President should not be surprising. And
again, it's hardly unique in American political history for an

incumbent President to be supported by the political party of which

he is the titular head. That is commonplace.

Now, I'm only going to be able -- right here, I promised here.

Q Mr. Vice President, was there any particular urgency to the
calls -- the few occasions that you did make calls in the White House
where they could not have waited until you were in a setting away

from your office or the White House?

THE VICE PRESIDENT: Well, first of all, as I said before, I was
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advised there was nothing wrong with it, so the question did not
occur in that form. So there was not a sense of urgency in that

sense. We felt, as we were preparing for our campaign, a general
sense that we wanted to make sure that we had the ability to compete.
Let me remind you that our opponents raised overall, I believe, what,
40 percent more than we did, and so we knew that they had a big head

start and that they had a huge collection of resources, so we felt
the need to move on with it.

Q To follow up on that, you also could have made these very same
calls from somewhere else?

THE VICE PRESIDENT: Yes.
One more, and then I'm going to have to go.

Q You had said that this was not unique in American politics,
but judging from the comments of your predecessors it would appear
that direct solicitation by the Vice President had not been done in
the past. Were you aware of that? And also, the fact that the
President himself refused to make these phone calls, were you aware
of that, and why did you think perhaps a different sort of
standard --

THE VICE PRESIDENT: No, I was not aware of the latter. On the
first part of your question, what I said was not unique was the
practice of incumbent Vice Presidents running for reelection going

out to help raise money for the campaign and for the political party
of which they were a part. And I will leave it to you all to
determine whether or not that's totally unique or not. I don't want
to get into what any other Vice President has done.

I'm proud of what I did. {do not feel like I did anything
wrong, much less illegal. I am proud to have done everything I
possibly could to help support the reelection of this President and
to help move his agenda forward. It is helping this county. Our
economy is roaring, inflation is low, crime is down, investments in
education and protecting the environment are going up, social trends
are favorable, economic trends are favorable. We are moving in the
right direction.

Let me tell you, one of the principal reasons we are is that we
have a President and a group of people who are proud to support his
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efforts, who are willing to go out there every day and fight hard,
sometimes against powerful odds, to make sure that we pass this
agenda and move forward. And I am very proud to continue to play a
role in that.

Thank you very much.

Q Did you ever sleep in the Lincoln Bedroom?

THE VICE PRESIDENT: No. Have you, Helen? (Laughter.)

END 5:38 P.M. EST
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Mr. BURTON. The Chair now recognizes the gentleman from New
York, Mr. Gilman, chairman of the International Relations Com-
mittee.

Mr. GILMAN. Thank you, Mr. Chairman.

We welcome Director Louis Freeh back again with us, and we
thank you for your patience and lengthy time we have imposed on
you yesterday.

Director Freeh, the Attorney General testified yesterday that
there must be sufficient credible evidence on a covered person
which would have triggered the implementation of the Independent
Counsel Act before the FBI could investigate such an individual.

Can you tell us, have there been any incidents that you are
aware of that FBI agents wanted to interview someone, requesting
documents or following leads on covered persons, as defined in the
independent counsel statute or any other act or any others, and
that they were thwarted by officials of the Department of Justice
because of that condition that I just recited?

Mr. FREEH. There have been instances, Mr. Gilman, where the
timing of certain interviews, particularly with respect to covered
persons, were the subjects of discussion and sometimes even dis-
agreement in terms of the timing as to whether those interviews
should be conducted. For instance, there were discussions about
whether people should be interviewed early in the inquiry or at a
point where more information and evidence has been developed.

But the ultimate result, in answer to your question, is that I
don’t believe the agents who were conducting the inquiry were
thwarted from interviewing any covered person because of the de-
termination that the statute had to be triggered before they were
allowed to be spoken to. But there were disagreements about the
timing, and that’s something that, you know, we've discussed and
have discussed on an ongoing basis.

Mr. GILMAN. I just wanted to be clear with regard to our commit-
tee, since the Attorney General said she had to make a decision,
if you were investigating a covered person, that there had been suf-
ficient credible evidence to initiate the trigger mechanism for the
Independent Counsel Act.

Are you clear now of what I'm requesting? Did that necessitate
a delay by your agency in making an investigation?

Mr. FREEH. Yes, in the sense that the covered person may have
been interviewed, and perhaps there was a desire on behalf of the
investigators to do an interview earlier than the legal designation
which T just articulated.

But, at the end of the day, the persons in question were inter-
viewed.

Mr. BURTON. Would the gentleman yield on that?

Mr. GILMAN. I'll be pleased to yield.

Mr. BURTON. Did that create a sense of frustration amongst some
of your agents? I mean, we have read in a number of publications
that there really was a sense of frustration on the part of some
agenlts who were being obstructed from talking to some of these
people.

Mr. FREEH. Yes. I think I alluded to yesterday, there were times
when the investigators felt that interviews and the focus of inter-
views should move quicker than the attorneys who were managing
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the inquiry or the grand jury otherwise decided, and that was a
source of some frustration at different points.

But, as I mentioned, no one was not interviewed, and nobody was
insulated from being interviewed because of those disagreements.
The disagreement was really the timing of the interview and what
the overall focus was.

Mr. BURTON. If the gentleman would yield further. One of the
things that I've noted in a number of investigations is that the tim-
ing of the interview by an agent is important. And if somebody at
Justice postponed the interview for some time, which would allow
the person to be interviewed to be more fully prepared, or to be
able to cover their derriere might be considered impeding the proc-
ess of justice.

Was that ever a complaint?

Mr. FREEH. Not that justice was being impeded. There are dif-
ferent theories to conducting investigations. One theory is you go
out and speak to everybody immediately because you lock people
into statements as well as facts. Another theory is you wait until
you have sufficient evidence to conduct a more informative inter-
view, more confrontational interview, and put the person in the po-
sition where they have to tell you facts you can corroborate or not
accurately answer those questions.

Depending on the investigation, one theory may be a stronger
suit than the other. So I don't think there is any right or wrong
way of doing it, depending on the case. What is important is that
the ultimate objectives were accomplished, and nobody was made
invulnerable or insulated from interviews. -

Mr. BURTON. I thank the gentleman.

Mr. GILMAN. Thank you, Mr. Chairman.

Director Freeh, when you took on the responsibility itself as Di-
rector of the FBI it was against the backdrop of a White House offi-
cial calling directly to the FBI with instructions to go investigate
alleged wrongdoing by long-standing nonpolitical career-type em-
ployees in the White House Travel Office.

I understand that you informed the President that for you to
take on the responsibilities as Director of the FBI, you insisted that
the Federal Bureau of Investigation must maintain its independ-
ence and have no role in politics.

Is that why you said no to the call for information on the Bu-
reau’s Chinese money connection inquiry and a push for the ap-
pointment of an independent counsel?

Mr. FREEH. With respect to the first part of your question, yes,
that was the condition under which I took this job. I told the Presi-
dent when he asked me what were the conditions under which I
would accept the job, and I certainly made it clear, and he agreed
that I would be politically independent, appropriately so, as the Di-
rector.

With respect to decisions which you cite, again, I made those de-
cisions with the intent of not only preserving the political inde-
pendence of the FBI, but the integrity of the investigation, It is bad
practice, in my view, to do anything which potentially alerts pro-
spective subjects as to the course of the investigation or evidence.
I think it is bad practice and should not be done.
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Mr. GILMAN. And we want to commend you for maintaining the
independence of the FBI.

One last question, Mr. Chairman, with your permission since my
time was utilized by the exchange.

How many FBI agents are now working on this matter, illegal
foreign campaign contributions, and other illegal activity involving
the DNC during the last Presidential election? What portion of
your budget is being allocated to that?

Mr. FREEH. There are 54 special agents assigned on a full-time
basis to the overall investigation. There is 39 professional support,
which include paralegals as well as investigative analysts. I can get
some budgetary figures for you.

Mr. GILMAN. Just roughly what percentage?

Mr. FREEH. There’s several millions of dollars, of course, invested
here. We have an overall budget of about $3 billion. I would be just
guessing at that right now. But it is a major investigation. I mean,
if you compared it with anything else we’ve done historically, it is
a major investigation.

Mr. GILMAN. With your permission, Mr. Chairman, I would like
to ask the Director to submit that at a later date.

Mr. BURTON. Without objection.

[The information referred to follows:]

The FBI does not routinely account for its expenses at the investigative case level;
therefore, the actual cost to date of the CAMPCON investigation is not available.

However, those costs readily identifiable to the CAMPCON investigation have been
compiled and total $3,910,311.

Mr. GILMAN. Thank you. And thank you, Director Freeh.

Thank you, Mr. Chairman.

Mr. BURTON. Gentleman’s time has expired.

Mr. Lantos.

Mr. LANTOS. Thank you very much, Mr. Chairman.

I want to followup on the questioning of my good friend from
New York. He raised the issue of the political independence of the
FBI, which I would consider critical. .

Has there been at any time any attempt on the part of the White
gous;? to interfere with the independence of your agency, Director

reeh?

Mr. FREEH. As far as my tenure as Director, no, I would say
there has been no attempt that I would recognize as such to inter-
fere with what I think is, appropriately so, the political independ-
ence of the FBI.

Mr. LANTOS. Since we all feel passionately that the political inde-
pendence of the FBI must be preserved at all costs, let me pursue
it with respect to the Vice President’s Office. Has there been any
attempt at the present time to interfere with the political inde-
pendence of your agency by the Vice President’s Office?

Mr. FREEH. No, sir.

Mr. LANTOS. Has there been any attempt by any other agency of
Government to interfere with your independence?

Mr. FREEH. No, I don’t believe so.

Mr. LANTOS. So, basically, your answer to Mr. Gilman’s probing
is that we are dealing with a nonissue, that political interference
with the independence of the FBI has not been part of your experi-
ence as Director of the FBI?
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Mr. FREEH. Well, it’s not been part of my experience. As you
know, of course, Independent Counsel Ken Starr is looking at the
issue of the FBI files, which, of course, has been the subject of
great interest and inquiry by this committee. I don’t know the re-
sults of those investigations, but from my point of view and where
I sit, I have not seen what I would call an attempt, as far as I can
prove it, of political interference.

Mr. LaNTOS. Let me raise an issue concerning the Chinese in-
volvement in our 1996 elections. I realize that you are under con-
straints in terms of the extent to which you can deal with that, but
as one who has studied the macro figures of the 1996 elections, as
I'm sure you have as well, what is the quantitative importance of
alleged Chinese political interference with the 1996 elections in
terms of the totality of spending during the course of that election?

Mr. FREEH. Mr. Lantos, it would be very difficult for me to—first
of all, to approximate that. But even to address it, as you know,
it has been the subject of classified briefings to this committee and
others, and I would be respectfully reluctant to get into that. And
it would also be difficult to approximate an answer to your ques-
tion.

Mr. LaNTOS. You agree with me that of all the items that we
hav'c; been exploring, this clearly is potentially the most serious
one’

Mr. FReEH. I think all of the items that we’re exploring are seri-
ous. As to which one ultimately proves by fact to be the most seri-
ous, it is hard to estimate at this point.

Any time a law enforcement agency is investigating the commis-
sion of a crime, or the potential commission of a crime, it is very
serious. And the external matters which you refer to are of critical
seriousness to the national security as well as the criminal laws.
But how they all prove out to be based on what we know now is
difficult to predict.

Mr. LANTOS. Is there any area you would like to just give us your
views beyond the questions that you have been asked by members -
of this committee? I want to give you an opportunity to express any
other thoughts that you may have.

Mr. FReeH. Yes. No, I appreciate that very much. As I said be-
fore, I will continue to do my very best to ensure the independence
of the FBI, and I think that’s critical for the country. It is critical,
for everybody’s rights are potentially affected by an agency with
such awesome powers. And I pledge to continue to do that. And if
at any time we make a misstep or a misjudgment, and we create
the perception that it is otherwise, that’s as bad as the reality of
it being otherwise.

But you have in the FBI, I think, a crown jewel in the United
States. You have men and women who—and I see them every day
on a daily basis—do great good for the country, and despite a cou-
ple of missteps here and there, there’s nobody in the FBI with a
political agenda. We have a job to do, and we want to do it cor-
rectly and fairly.

Mr. LaNTOS. I think my colleagues share my view that we have
the highest regard for your agency and for your leadership of that
agency.
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Final question relates to your relationship in the future to the
Attorney General in view of this unfortunate attempt to try to
drive a wedge between the Attorney General and yourself.

Yesterday both of you were extremely complimentary of each oth-
er’'s performance and of each other as individuals. Is it unrealistic
on our part to hope that this minor blip will fade into the back-
ground and your working relationship with the Attorney General
will continue to be cordial, cooperative, exemplary and pleasant?

Mr. FREEH. I have every confidence it will remain a very strong
relationship. But as I alluded to yesterday, and again, I'm not
speaking so much for myself as perhaps maybe for a future FBI Di-
rector, I have to tell you that the next time I sit down and write
a memo to the Attorney General on a matter of this importance
and substance, I'm going to have in the back of my mind a thought
that it was not as strong as it was when I wrote this memo, which
is that even though what I put in there is frank and honest and
very sensitive, I think it creates the awareness that it is an issue
that is potentially something I have to consider.

I think that’s a bad thing for people in my position and in future
Directors, which is why I'm hopeful, Mr. Chairman, as I spoke to
you yesterday, that Mr. Bennett and lawyers for the Justice De-
partment can discuss this issue. I spoke to the Attorney General
this morning, and she told me to relay to you that her lawyers
would be pleased to engage with Mr. Bennett.

And I think for the good of the process and because I wrote the
memo and I know what’s in there, it is a much more preferable
course to see if we can work that out and avoid what is really not
only a constitutional issue, but an issue that will impact adversely
on what you expect to get from us, which we want to give you in
many cases, and what we have to protect in some critical parts of
an ongoing case.

Mr. LANTOS. If I may just followup on this thought. Your answer
to this question underscores the validity of the Attorney General’s
statement yesterday that attempts by congressional committees to
obtain confidential memoranda written by the FBI Director to the
Attorney General chill the atmosphere and discourage the degree
of candor that the Attorney General ought to be able to expect of
you. I fully agree with your statement, and I hope there will not
be future attempts to obtain such memoranda.

Thank you, Mr. Chairman.

Mr. BURTON. Mr. Shadegg.

Mr. SHADEGG. Thank you, Mr. Chairman.

Just to followup on the points that my colleague Mr. Lantos
made. He questioned you about political independence and about
this issue of a wedge. I want to begin by saying, No. 1, as a former
law enforcement official and assistant attorney general in Arizona,
I respect what you're doing, I encourage you to be an independent
voice, I admire your record, and I would encourage you to hang in
there notwithstanding what I consider to be some improper influ-
ences.

Mr. Lantos referred to there being no attempt to interfere with
you in a political sense. I won’t ask you to comment on it. But,
quite frankly, I think the remarks last week by the White House,
which were guarded, and which Mr. McCurry advised the press to
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read as they would, besmirched your record, came at a point in
time right after you had exercised your independence, which 1
think the Nation should want you to do. And if that wasn’t an at-
tempt to interfere with your political independence, I don’t know
what was.

And if there is a problem here, I see a problem in terms of a
wedge not driven between you and the Attorney General. She ap-
parently respects your independence. I see a wedge trying to be
driven between you and the public based on the fact that you had
the courage to speak your mind and to give her the right kind of
advice.

So I applaud that conduct, and I quite frankly think the Presi-
dent was grossly improper in following your—nobody likes the leak
of that memo, but once it came out, the President says, well, he has
something critical to say about me or something I don’t like, so I'm
going to be critical about him.

Quite frankly, I think it was petty and inappropriate and it was,
in fact, at least a veiled attempt to interfere with your independ-
ence, and I resent it, and I think a lot of people in America resent
it.

Having said that, I want to turn to an issue I discussed yester-
day. In the 29-page report released by the Attorney General in her
decision not to continue with the investigation, she says point
blank, I have determined that there are no reasonable grounds to
believe that further investigation is warranted into the allegations
that the Vice President broke the law and illegally raised the cam-
paign funds.

I was very encouraged that, in response to Mr. Cox’s questions
yesterday, you indicated that even that topic, the topic of the ille-
gality of phone calls by the Vice President, remained open. Did I
hear you correctly on that point?

Mr. FREEH. Yes, sir, it is fully open.

Mr. SHADEGG. I was also stunned yesterday to review this entire
dc‘))cument and to find that—well, let me ask you. Have you read
it?

Mr. FREEH. Yes, sir.

Mr. SHADEGG. She devotes almost a third of this document to
making the case that the President did not know that some of
these funds would be used as campaign money; that is, hard money
which could not legally be raised from a Government office.

Mr. FREEH. Do you mean the President or Vice President?

Mr. SHADEGG. Vice President. There was a whole section of this,
quite a bit of it, trying to make the indication that he did not know
that he was raising campaign funds. You would agree with me
that’s a good portion of this report?

Mr. FREEH. Yes, sir.

Mr. SHADEGG. So that would go to the issue of whether or not
he knew his conduct was illegal. And I'm troubled by that, because
normally in the law knowing that your conduct is not illegal is not
an element. That is to say, if I'm stopped by a police officer for
speeding, I can’t say to him, I didn’t know I was speeding, and he
will say, oh, well, OK, you’re off. Correct?

Mr. FREEH. Yes.
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Mr. SHADEGG. And it wouldn’t be a defense—let’s say I went
back to my office, and I spent the next 10 days in my office doing
nothing but making campaign fund-raising calls from my Govern-
ment office. It would not be a defense to a prosecution for that con-
duct if I said, well, my chief of staff told me I could do that from
my office, and I believe her, would it?

Mr. FREEH. Except as it went to intent.

Mr. SHADEGG. Except as it went to intent. But it would not nec-
essarily be a defense to the crime?

Mr. FREEH. No.

Mr. SHADEGG. OK. You're charged with—your agency is charged
with investigating this. Do you know the date on which the Vice
President was questioned about those fund-raising calls?

Mr. FREEH. Yes, I do. November 11.

Mr. SHADEGG. Of 19—

Mr. FREEH. 1997.

Mr. SHADEGG. As I mentioned yesterday, in his press conference,
which went on for, I guess, 30 or 45 minutes, almost a year earlier,
on March 3, 1997, nowhere does the Vice President ever indicate
that he thought he was raising soft money. In fact, you were here
yesterday when I brought out four different quotes by the Vice
President in which he said he thought he was raising money for,
quote/unquote, our re-election.

Wouldn't you think what he said candidly and voluntarily shortly
after this issue became public would be more solid evidence of what
he believed and what his state of mind was than an interview con-
ducted almost a year later where he’d heard that the Attorney Gen-
eral was already looking at the issue of soft money and say, well,
if he wes raising soft money, then we’re off the hook?

Mr. FREEH. Yes. I just don’t think it is appropriate for me to
comment on his intent or knowledge at any point.

Mr. SHADEGG. Well, as an investigator, wouldn’t you have
thought that what he said a year earlier describing his own con-
duct deserved at least some mention in her report on that issue?

Mr. FReEH. It is not my report, and, you know, what processes
went into what she included or deleted I'm not aware of.

Mr. SHADEGG. Well, I find it stunning that she spends a third of
this report including a number of questions, including describing
the phone calls she made or her investigators made to these con-
tributors in which they all said they understood it was soft money.
And these are people out across America questioned a year later.
They said, well, we all understood it was soft money. And yet days
after the issue became public, the Vice President gives a 45-
minute-long press conference. He never mentions that he thought
it was soft money, and he, in fact, describes it as raising money for
our re-election campaign, which would be hard money. I, quite
frankly, see that as a huge flaw in her report.

I'm encouraged that the investigation is still open. I quite frankly
think the evidence is clear that he did violate the law. I think there
may be an argument that he couldn’t be successfully prosecuted for
it, but I believe he violated the law.

Mr. BurTON. The gentleman’s time has expired.

Ms. Norton.

Ms. NORTON. Thank you, Mr. Chairman.
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Welcome, Mr. Freeh. I was intrigued by perhaps the most signifi-
cant statement in your testimony, and I'm quoting:

In recommending that an independent counsel be appointed I did not, and do not,
imply that I believe any parti n has committed a crime, is the target of
investigation or even has done anything improper. I recommended appointment of
an independent counsel to investigate whether crimes may have been committed.

Are you aware that the independent counsel statute says that
there must be specific and credible evidence that a covered person
has committed a crime?

Mr. FREEH. It says “may have committed a crime.”

Ms. NORTON. Do you believe a covered person may have commit-
ted a crime, because that is not what this statement says. Your
statement from yesterday says—it implies that you don’t see any
covered person, you don’t see any evidence, or you don't want to
imply that any covered person has committed a crime or even has
done anything improper. And yet you believe that an independent
counsel should have been appointed?

'm trying to find the basis ugon which you believe and independ-
ent counsel should be appointed.

Mr. FREEH. I think we're talking about two different things. The
trigger in a statute that a crime has been committed—actually that
u to be in the statute, and in the revisions the Co S8
changed that, the governing language that a crime may have been
committed.

My statement yesterday spoke to two issues. The first issue was
the one that I said made me reluctant to publish my recommenda-
tion because many people could misunderstand a recommendation
like that, or one under the independent counsel statute to believe
exactly what you asked me about, that someone had committed a
crime. So I wanted to make that clear.

The fact that the statute would be triggered does not mean that
a crime has been committed or that any findings of guilt or inno-
cence have been made. It simply means that further investigation
is required.

Ms. NORTON. Well, if you can trigger a criminal statute of this
kind because further information is required, then I really wonder
about whether we ought to reign in the statute. The specific and
credible evidence, it seems to me, is an important safeguard.

It became known before your memo that you disagreed with the
Attorney General. How did that first become known?

Mr. FREEH. I don’t know. I wish I did.

Ms. NORTON. Were you asked that question, and did you have oc-
casion to answer that question before your memo was written?
Why did the press know before your memo was written that you
disagreed with the Attorney General?

Mr. FREEH. These discussions within the Department of Justice,
both between the Attorney General and I and the people on the
Task Force, have been ongoing for months, and one of the key sub-
jects of those discussions which involves a larger and larger circle
of people have been going on for many, many months. So, unfortu-
nately, some of that spilled out before the memo was written. But
the memo does not for the first time raise these issues.

Ms. NORTON. Is it your practice to make it known to the Attorney
General when you disagree with her prosecutorial decision?
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Mr. FRegH. If it is an FBI case, and particularly a case about
which we consult and she asks me my opinion, absolutely.

Ms. NORTON. No, I asked is it your practice. Is it your practice
as a general manner to make it known when you disagree with the
decisi;)n that the prosecutor makes, or is this an unusual occur-
rence?

Mr. FREEH. It is an unusual occurrence in the sense that I don’t,
and neither does the Attorney General, regularly get involved in
charging decisions except for a very small number of cases.

So it is not my practice to get involved in charging decisions ei-
ther in the Department of Justice or in the U.S. Attorney’s Office.
However, from time to time I have intervened in cases where I
thought charges should be brought or not brought for one particu-
iiar reason or the other, but it is not something that I frequently

o.

Ms. NORTON. You have been an Assistant U.S. Attorney yourself?

Mr. FREEH. Yes, ma’am.

Ms. NORTON. Did you have an occasion to use the FBI when you
were an Assistant Attorney?

Mr. FREEH. Yes.

Ms. NOorTON. Did you find that sometimes the investigators at
the FBI want to prosecute when the lawyer or prosecutor thought
otherwise?

Mr. FREEH. Yes.

Ms. NORTON. Isn’t it natural that investigators who put a lot of
time and effort and grunt work into investigations have a tendency
to want to go forward with what they have uncovered and pros-
ecute? Isn’t that pretty much naturally built in structurally in
being an investigator?

Mr. FREEH. No, I don’t think so. I think it depends on the case.
I've had cases as a prosecutor where I wanted to go forward, and
the FBI told me not to go forward. I think it depends on the facts
and circumstances. .

Ms. NORTON. In your judgment did this leak concerning the
memo come from within the FBI, or do you think it came from the
larger Justice Department or outside the FBI?

Mr. FREEH. I don’t know. We’re conducting an inquiry, as we did
in all these matters. I hope in this case we can come up with what
happened, and if we do, there would be serious consequences.

Ms. NorRTON. What precautions have you taken to assure that
the confidentiality of your advice to the Attorney General would be
respected and that we could depend upon this not happening
again? I mean, do you have a home computer?

Mr. FREEH. I'm sorry?

Ms. NORTON. Do you have a home computer? 'm asking, what
precautions you will have taken—if I could just finish this question
Mr. Chairman. You said that yesterday in your testimony that
these—that the leaks have occurred—that multiple leaks have oc-
curred, and they are occurring all the time, and they have occurred
in an instance which you obviously regret. I'm asking you, what
Ifﬁwe y;)u done to assure that this kind of leak will not occur in the

ture?

Mr. FrREEH. I've told people that I will fire them if they leak, or
I will have them prosecuted.
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Ms. NORTON. You told them that before.

Mr. FREEH. Well, I tell them that frequently. I've told and sug-
gested that when we have certain leaks, we ought to have a grand
jury proceeding as opposed to administrative inquiry. I handled
this particular memo as carefully as I could. I mailed only six cop-
ies. We accounted for each one of them. People who were deeply in-
volved in the case not only didn’t know about the memo, but didn’t
know the timing of its presentation. We rely on people’s good faith
and honesty and integrity.

Unfortunately, at I said yesterday, if I ever write my memoirs
the most frustrating thing about Washington in this particular job
are leaks, which I deplore and which people should be arrested for.

Mr. BURTON. The gentlelady’s time has expired. Mr. Pappas.

Mr. PAPPAS. Tha.nlg( you Mr. Chairman.

Director Freeh, it is good to see you again here today. I wanted
to make a brief comment about what was said before about wedges
and that some on the other side are suggesting that we are trying
to drive a wedge between you and other people. I don’t think that’s
the case. I know that in the letter that you jointly signed with Ms.
Reno, and I'm quoting, this was at least from the New York Times,
quote, public and judicial confidence in the criminal justice process
would ge undermined by congressional intrusions into an ongoing
criminal investigation, end quote.

If that is, in fact, an accurate quote, what this is all about is pub-
lic confidence in the Federal Government and in the ability of peo-
ple in high levels to be making the decisions, and the judgment
that is being used to drive those decisions and the reasons for mak-
ing those decisions.

And we have in this instance two of the top law enforcement offi-
cials in the Federal Government have differing opinions, so there
is no wedge that is being created here. We’re not creating a wedge,
we’re just trying to understand how two people whom we both re-
spect have come to two different positions. And I think there are
a lot of people around the country that are scratching their heads,
trying to understand that as well.

Now, I would like to yield to Mr. Cox.

Mr. Cox. Thank you. I appreciate your yielding.

Director Freeh, yesterday we talked a bit about the independent
counsel statute, about the law, with the Attorney General and with
you. Under the independent counsel statute, the decision whether
to initiate a preliminary investigation is made on the basis of the
AG’s assessment of whether there is specific and credible evidence;
and if there is, then she is supposed to, within 30 days, initiate a
preliminary investigation to see whether further investigation is
reasonable. And if that further investigation is reasonable, under
the independent counsel statute, it must be done by an independ-
ent counsel; is that right?

Mr. FREEH. Yes, if further inquiry is required after whatever last
extension of that period.

Mr. Cox. Right.

Now, it is discretionary for the Attorney General—if there is not
a presumed conflict of interest, as there is with certain named peo-
ple in the statute like the President or Vice President—it is discre-
tionary and it depends on her judgment of whether, according to
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the statute, there is a conflict of interest, potentially a conflict of
interest, that is political, personal, or financial; is that right?

Mr. FREEH. Yes. Actually in the new statute they do not name
individuals anymore except for a few. There are people before a
certain pay grade in the executive branch. But you're correct.

Mr. Cox. Now, yesterday I read from a Los Angeles Times article
in which it was discussed how $10,000 checks were passed out in
southern California; how people were writing checks to the DNC
who didn’t know what the DNC was; how they were reimbursed,
and all this money came from, in one of the specific examples, the
Bank of China in Macao.

Under the statute, do you think that that is s;)eciﬁc and credible
evidence that a crime may have been committed?

Mr. FREEH. It could be.

Mr. Cox. Well, I'm asking you whether, because you are now in
possession of that information as well, whether you think that’s
specific and credible evidence? Is it not specific enough, or is it not
credible, or is it both?

Mr. FREEH. I think to answer that question I would be giving you
some conclusions with respect——

Mr. Cox. Which is exactly what I'm asking for.

Mr. FREgEH. Well, I don’t think, with all due respect, it is appro-
priate for me to do that. That is a subject potentially under in-
quiry, and to tell you before the Attorney General makes those de-
terminations——

Mr. Cox. I'm just asking you to give me your reading of the Los
Angeles Times article.

Mr. FReEgH. I would hesitate to give you the reading of any arti-
cle, but I certainly don’t think it is appropriate for me to analyze
an article for you.

Mr. Cox. All right. Let me ask you another question.

Let us assume that that Los Angeles Times article, which was
worked on by a lot of reporters, which followed up on hearings by
this committee, and which included information taken under oath,
is at least credible evidence and that it is specific as far as it goes.

The only reason, then, if hypothetically we say it is specific and
credible, for us not to appoint an independent counsel is that in our
judgment, if we were the Attorney General, there is no potential
political conflict of interest with these people like Charlie Trie or
John Huang or Antonio Pan; is that correct?

Mr. FREEH. Yes. If you were the Attorney General making the
decision under the statute, you could either decide there was a po-
tential conflict or not decide.

Mr. Cox. And finally, I had a discussion yesterday with the At-
torney General because I heard her to say that she needs to find
an actual conflict of interest. The statute says “potential.” She read
from a memo. I've had a chance now to read that memo myself.
The memo is correct. I believe that it was the impression that she
learned in her testimony that was incorrect. But the memo and
statute are consistent. They both say that the conflict of interest
must be potential, not actual. Is that your understanding of the
statute?

Mr. FRegH. I don’t think, you know, my view of the statute on
this particular issue since it——
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Mr. Cox. It is very important. Because if we have to find an ac-
tual conflict of interest, that is a much higher standard. But if the
statute says, as it does, that there “may” be a potential conflict of
interest, well then it's potential conflicts of interest that we are
worried about, and that standard is obviously much lower.

Mr. FREEH. There are other lawyers that will cite the legislative
hi:tﬁ)ry and talk about the actuality as opposed to the reality of the
conflict.

Mr. Cox. The legislative history that was cited by the Attorney
General yesterday pointed out that Congress intended that there
be the potential for an actual conflict of interest, not the potential
for an appearance. But is it your understanding that it is the po-
tential for an actual conflict of interest?

Mr. FREEH. I just don’t think my understanding is relevant since
I don’t make those decisions. I think a statute—if you want to ask
me as a former judge.

Mr. Cox. I do.

Mr. FREEH. You know, different schools of judges and lawyers, I
was always taught and believed that statutes ought to be strictly
construed.

Mr. Cox. I appreciate it.

Mr. BURTON. The gentleman’s time has expired.

Mr. Cummings.

Mr. CUMMINGS. Thank you very much, Mr, Chairman.

Welcome, Director Freeh. And I, too, agree that you are doing an
outstanding job as a lawyer. And as a lawyer, I really appreciate
what you're doing.

In listening to your testimony yesterday and today, one of the
things that impressed me was the fact that you have a tremendous
or appear to have a tremendous amount of respect for the Attorney
General; is that correct?

Mr. FREEH. Yes, sir.

Mr. CUMMINGS. You were here, and some of us were surprised
that you were here during her entire testimony, and we saw that
as a very good thing, very positive. And I'm not here to drive a
wedge between you two. I think, from what I've seen, it is a very
close relationship. But let me ask you this so that we can be very
clear with regard to your opinion. I think we sort of skirted around
this, but we haven’t hit it right in the bull’s-eye.

You listened to the testimony of the Attorney General. Do you
have any reason to believe that she is out just trying to protect the
President and the Vice President or Ms. O’Leary?

Mr. FReeH. Well, as I said yesterday, my understanding and be-
lief again, based on working with Janet Reno for 4Y2 years on
many issues, is that she took all the facts and the law and made
the best and most honest decision with all the integrity in the
world, and that’s how she got to her result and by no other means.

Mr. CUMMINGS. Thank you.

So the answer would be you don’t think that she is just out try-
ing to protect them as has been stated in various publications and
by many people?

Mr. FREEH. I think she made the decision on the law and the
facts in her view.

Mr. CUMMINGS. Thank you.
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Let me ask you this: You said something a little bit earlier that
concerned me a bit, and I just want you to clarify it, and I think
we on this side of the aisle are a bit concerned. You were talking
about possibly that you had gotten—had a conversation with Ms.
Reno, I think you said this morning, with regard to trying to come
up with some kind of compromise with regard to certain informa-
tion in the memo that you had written; is that right?

Mr. FREEH. Yes.

Mr. CUMMINGS. And I noted that you said that you would get to-
gether, or your employees would get together, with Mr. Bennett.
There was no mention of the Democratic side. We represent the
American people, too.

Mr. FREEH. Sure.

Mr. CUMMINGS. As a matter of fact, we want to make sure that
we're included. But I just found it interesting, and a number of us
did, that you mention Mr. Bennett, but we who represent almost
half of the American people was not mentioned there. I don’t know
whether that was a misstatement or you—I mean, do you just see
it from the Republicans’ side or what?

Mr. FREEH. I certainly don’t see anything from either the Repub-
lican or Democratic side. Mr. Bennett is the counsel that I've been
dealing with as a witness here, and I assume that any discussions
between the Departmental lawyers and himself on this issue is in-
clusive to the committee, but I certainly didn’t mean by mentioning
him that—well, I didn’t mean anything by that.

Mr. CUMMINGS. As someone said a long time ago, we people on
this side are not potted plants, and we are kind of concerned about
that.

Let me ask you this: Mr. Gilman asked you a very excellent
question, and you agreed to supply him with certain information.
He asked you about how much resources were being directed from
your staff with regard to the DNC investigation. He used DNC, and
I'm wondering, are there Republicans under investigation here? I'm
just curious.

Mr. FREEH. The investigation is not, as I said yesterday, struc-
tured along party lines or person lines or officeholder lines. It is a
broad-based inquiry into all aspects of the 1996 campaign and
issues surrounding that and on both sides of it.

Mr. CUMMINGS. Well, the things that concerned me, as I said,
when he asked his question, he specifically asked about DNC. 1
wouldn’t be asking this question if he had not said it that way. And
you said that you would supply him with information, I think it
was figures, how much it would cost—how much it is costing with
regard to investigating the DNC. Now, that is one party. And I was
just wondering, is there a breakdown for anything other than that?

Mr. FREEH. What I will supply him with or I'll supply the entire
committee with is the amount of expenditures with respect to what
we call the Campcon investigation, which is our acronym for cam-
paign contributions. It doesn’t devolve to one party or one person
or the other. And I would provide those overall figures. There is no
breakdown between, you know, parts of that investigation or sub-
jects or entities. But I'll give you all the figures that we've been
spending.
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Mr. CuMMINGS. We would also ask on this side that you include
minority counsel, because we don’t always get information from our
counsel, and we would like to have information, and we think we’re
entitled to it. We'd appreciate that. i

Let me ask you one other thing. You were talking about your
memo a little bit earlier, and Ms. Reno, I think, used these words.
I don’t think they were your words. She said that the memo that
was written could possibly provide a road map or did provide a
rﬁad? map with regard to the investigation. Would you agree with
that?

Mr. FREEH. I would agree with the proposition that in the memo
are discussed different theories of the investigation, different
scopes of the investigation, and clearly somebody reading that
could be alerted to what the proposed courses would be with re-
spect to this investigation.

Mr. CUMMINGS. And you also said a little bit earlier that you
know if you—I think you said that if you had to do this again, that
is writing the memo, you might do it a little bit differently.

And I'm just wondering, are most of your memos something of
this magnitude that could affect the President of the United States,
one of the most powerful countries in the world? Does it concern
and possibly put certain defendants or potential defendants in the
position where they might be in a position to—Mr. Chairman, I
just want 2 minutes that you gave Mr. Cox. That’s all I want. I'm
almost finished.

Mr. BURTON. We will let you finish your question.

Mr. CUMMINGS. Thank you. I timed it.

I'm just curious as to whether you're doing a road map memo
and you’re giving it to six people, and then to find that in publica-
tions all over the country. How would you do it any differently? Be-
cause I'm just curious. Because I know that concerns you. I've lis-
tened to what you’ve said, and I certainly agree with you. But that
is a very serious situation considering the fact that we are spend-
ing millions upon millions of dollars with regard to these investiga-
tions when people can’t even send their kids to college, and then
the idea that a road map would be out there for all the public to
see to basically squash the very things that we're trying to do with
all this money, tax dollars we’re spending, I'm just curious. How
would you do it differently?

Mr. FrRegH. 'm also very concerned about those issues. I don’t
know that I would do it any differently. But the road map, as
you've described it and as I describe it, is not out there, which is
why I said yesterday I don’t believe anybody has this memo in the
press, or you would be reading things that I know that they would
report which have not been reported. So I don’t feel and I don’t be-
lieve that that memo is out there and that that road map is out.

How would I do this in the future to eliminate it? I could have,
you know, conversations in the hallway with the Attorney General
of the United States. I don’t think that’s a good response to an in-
ability on either the FBI or Department of Justice to control sen-
sitive information. I think if I had to do it again, I would do the
same things.

Mr. CUMMINGS. Thank you very much.

Thank you, Mr. Chairman.
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Mr. BURTON. The gentleman’s time has expired.

Mr. Horn.

Mr. HORN. Thank you, Mr. Chairman.

Director, going back to the Franklin Roosevelt administration,
each administration has had a policy on the clearance of testimony,
the review of testimony by high-ranking officials before they come
up to the Hill. Was your statement cleared by OMB and/or the
White House?

Mr. FREEH. As far as I know, it was not. I gave a copy to the
Attorney General. She gave me a copy of hers, but there were no
editing or suggestions. I don’t know if OMB got it or not. Maybe
I could find out.

Mr. HORN. Is that the usual procedure?

Mr. FREEH. I'm told they did not get a copy.

Mr. HORN. What is the usual procedure to review?

Mr. FREEH. The usual procedure would be if I'm talking about
counterterrorism or encryption, which I won’t talk about today, yes,
we send it up to OMB, they review it. Sometimes they have sugges-
tions. Sometimes they have objections. We discuss that. That was
not done in this case.

Mr. HORN. You were listening with great care yesterday to the
answers and the questions given the Attorney General, and I know
ymi ag a high official probably face the same thing many high offi-
cials do.

When you're head of an agency, there are possibilities where
there will be conflicts of interest in terms of who represents whom.
She cited the so-called prison guard problem in the Department of
Justice where they might have a case on one side of it, and there
is also a case on the other side of it. What she didn't say was that
the President does not appoint prison guards, the President ap-
points the Attorney General.

Did you find real problems in the administration of the conflict
of interest situation within Justice when they have to represent the
whole Government going into court, and yet they might have a
stake in this one way or the other? What'’s your reading on that
as a former judge?

Mr. FREEH. 1t is really a fact-specific situation. When I was on
the bench, every time we got a new case, both myself and my law
clerks would look at it carefully to see if there was any potential
from conflict. In fact, I went on the bench directly from the U.S.
Attorney’s Office in New York, so not only the assistant itself, but
even some of the matters were matters that I had to preside over
as Deputy U.S. Attorney.

I think it is fact-specific. I think it requires great care, conscien-
tiousness, but it is really specific as to the case involved.

Mr. HOrN. You look at the ability of the FBI to get to witnesses
and take their testimony. Who gives you the authority to issue a
subpoena? Is it the U.S. Attorney in the particular region? Is it the
Attorney General? Is it the chair of the task force?

Let’s say you're going after people outside of the jurisdiction of
the United States. Mr. Cox asked a series of questions on various
people that have escaped our jurisdiction, they are overseas. What
do you do in a situation like that as well as the ones within the
United States?
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Mr. FREEH. With respect to within the United States, the inves-
tigators would go to the prosecutors on the task force and request
a subpoena, or the prosecutors would tell the agents they want to
subpoena such and such person or records and provide the process.
If it was out of the district, we would go through the U.S. Attor-
ney’s Office.

For example, in Los Angeles there are full-time investigators and
task force attorneys assigned to this investigation. If it was over-
seas, we would go through the legates, the FBI representative itself
in those countries. We might ask for judicial assistance in a foreign
country. We could ask for a foreign witness warrant to have some-
one detained in response to the subpoena, but it is a process that
goes through the U.S. Attorney’s Office because they are the people
charged with the administration of the grand jury’s inquiry.

Mr. HORN. Could a judge issue a subpoena if you weren’t satis-
fied with the U.S. Attorney’s decision?

Mr. FREEH. Probably not. A judge could issue a writ or an order,
depending on whether it was a native of his or her jurisdiction, but
could not issue—could not—this is a good question. A judge who
does supervise the grand jury could issue a grand jury subpoena
on somebody who knows that.

Mr. HoRN. Under the wiretap situation, you go to the judge ordi-
narily to get that subpoena and that authority?

hMr. FREEH. Yes, sir. That’s an order, but the statute provides for
that.

Mr. HORN. Given the jurisdiction of this committee and the
issues before it of the 1996 Presidential election, are there any wit-
nesses that the FBI has wanted to depose and issue—have a sub-
poena issued that any member of the U.S. Attorney’s staff, the
chair of the task force has turned down and said, no, you cant
interview that person? Have you had any particular requests
stopped somewhere in the process?

Mr. FREEH. No, not to my knowledge.

Mr. HorN. OK.

Mr. FREEH. Except, as I said before, as to the timing of inter-
views, that has been the subject of some disagreements at different
points.

Mr. HORN. Yesterday I happened to mention to the Attorney
General the Hudson Dog Track case, where a lobbyist that fought
these poor Indians in Wisconsin and get $6,000 a year, versus the
Indians in Minnesota that make $400,000 a year per person, and
he raises $420,000 for the Democratic campaign, sits next to the
President the night before Secretary Babbitt makes the decision,
and most Secretaries, including Babbitt, have approved Indian
gaming. He was ordered by the White House to disapprove this
particular application. And this has wrecked that tribe’s chance for
opportunity and health care, schools, you name it, clinics. Is that
under investigation?

Mr. FRegH. Yes, sir. FBI agents and task force attorneys in
terms of the preliminary investigation are conducting that. I've dis-
cussed the matter with the Attorney General. I'm sure I'll discuss
it again with her before she makes any final decisions.

Mr. HoRN. Thank you.

Mr. BURTON. Mr. Kucinich.



30

Mr. KucINICH. Thank you very much, Mr. Chairman. Good morn-
ing, Director. I join with other members of this committee in salut-
ing you for your independence and I have joined many members of
this committee for about 7 hours in 2 days of discussions and ques-
tions and I think we have covered a lot of territory and many ques-
tions have been asked several times. I think I know the answer to
this question, at least I hope I know the answer because of your
reputation. Could you tell us for the record, did you or anyone in
coordination with you leak the contents or sense of the memo to
the Attorney General?

Mr. FREEH. No, sir. Nobody associated with me as far as I know
and believe, unless I am shown otherwise.

Mr. KuciNicH. That is the answer I was hoping for. I am glad
we got it on the record. Thank you.

Now, you mentioned in response to Mr. Cummings’ question that
you would deal with Mr. Bennett because he represents the com-
mittee, and as I am sure you know, he represents the majority of
the committee. I would say represents them well. I would ask you
to include minority counsel in any further discussions you or your
counsel may have with this committee. Is this something that you
could do?

Mr. FREEH. We will talk to anybody on the committee, either
Members or counsels on either side with respect to the—certainly
the matter with respect to the memo.

Mr. KuciNicH. Thank you very much.

Mr. BURTON. Mr. Kucinich yields back the balance of his time.

I would like to take my 5 minutes, if I might, right this minute.
Do you know, Mr. Freeh, Donald Smaltz, the independent counsel
that has been investigating the Department of Agriculture affair?

Mr. FREEH. Yes, sir.

Mr. BURTON. Can you give us your opinion of his capability,
qualifications, what kind of a guy he is? He is going to be before
us later today.

Mr. FRegH. I have worked with Mr. Smaltz since about 1994,
when the matter under inquiry was referred to him. He, in my
view, is an outstanding attorney. He is a former Federal prosecu-
tor, as you know, a law professor. He is one of the finest lawyers
I have worked with and, as you know, he has had FBI agents sepa-
rated from the FBI assigned to his inquiry for many months. All
i)]fi‘ our dealings have been professional and I have great respect for

m.

Mr. BURTON. He has done an outstanding job in your opinion?

Mr. FREEH. Well, without commenting on the work that he has
done, since I am removed from the substance of the work, my view
of him as an attorney and a prosecutor is extremely high.

Mr. BURTON. Thank you. There was an article written by Bob
Novak. I want to read to you from this article. It says,

A veteran FBI agent resigned and retired from the government in September
after refusing a demand by Attorney General Janet Reno to give the Justice Depart-
ment the names of highly sensitive, secret China contacts. This sent a wave of out-
rage coursing through the Bureau and will surely prompt new congressional con-
cerns about Reno.

Ray Wickman, former head of the FBI’s Intelligence Unit monitoring Chinese op-

erations, was reached at his home in suburban Washington and told me, “I took my
retirement,” but he refused to say more. However, well-placed and outraged Bureau
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sources said Wickman'’s resignation was his only recourse because of the Justice De-
partment’s threatened compromise of FBI intelligence. “It was an insult,” a veteran
FBI agent told me. . . . months of confusion over FBI and Justice Department in-
vestigation of alleged Chinese attempts to influence American politics

was the subject that Justice was looking at.

I am going to leave some of this out.

High level officials at the FBI and the Justice Department, when asked what hap-
pened, put out the story on a not-for-attribution basis: When Wickman decided to
resign, he was asked to turn in his sources on the Chinese account, but declined
to do so because he was concerned about their “low quality.”

That sounds like bureaucratic nonsense, and close colleagues of Wickman in the
Bureau said it certainly is. They report that Wickman quit after, not before, he re-
fused to turn over his sources. Far from being of low quality, the Chinese sources
and the intelligence derived from them are regarded by FBI professionals as the
ll;esthin the Bureau. What's more, they consider these files as the most sensitive kept

y the FBL

The Justice Department, clearly on Reno’s orders, was demanding raw files sent
shock waves through the Bureau. “The purpose of the FBI is to safeguard sources,”
a senior FBI agent appalled by the Wickman affair told me.

It says nobody in the FBI will talk on the record and I under-
stand that Senator Specter is likely to have some closed-door hear-
ings with you and others on this.

You were asked earlier about this and you said you had no
knowledge of it. Since the time that you were asked about this, I
am sure you have looked into it because Mr. Wickman is one of
your leading investigators. Can you tell us the circumstances sur-
rounding this?

Mr. FREEH. With respect to—first of all, I know Mr. Wickman
from several years of working with him-and, in fact, I presented
his 25-year key to him not too long ago. He has never told me, and
I think he has the kind of relationship with me that he could, he
has never told me or complained to me or said anything to me
which indicated he was leaving for any other reason except that he
wanted to retire.

I extended him beyond the mandatory retirement age of 57 so he
could stay. He was certainly welcome from my point of view to
stay. I know he has spoken to Senator Specter. I understand he is
going to speak to this committee. I have heard, as you have heard,
this notion that he left because he was unhappy because he was
forced to turn over files. I certainly don’t know of any basis in fact
for that. The idea——

Mr. BURTON. Have any agents in your Department in any way
inferred that that is factual to you?

Mr. FREEH. No, in fact they have come back to me upon my in-
quiry and said, no, he has said that he is retired because he want-
ed to retire and did not retire because he felt forced. The other
thing—excuse me. The idea that he was told to turn in his sources
is a nonsensical notion.

FBI agents don’t have sources that are not official sources with
files. You don’t, when you leave the FBI, take those sources with
you. In fact, you are not supposed to have a source that is not set
up and documented according to our guidelines. So that would not
be a realistic situation.

Mr. BURTON. So nobody in the FBI has inferred in any way that
he was distraught or concerned about possible leaks of intelligence
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sources that he had that might be in jeopardy if they were turned
over to the Justice Department?

Mr. FREEH. No, I have heard other people have reported to me
that when he left he was not, he was not altogether happy about
certain things. But nobody has told me, and I have asked this ques-
tion several times, that he left because he was being told to hand
in any sources.

Mr. BURTON. I understand that nobody may have told you that.
What I am trying to find out is, have any agents or anybody at the
Bureau indicated that he was dissatisfied with the Justice Depart-
ment regarding its inquiry into his sources?

Mr. FREEH. No, sir.

Mr. BURTON. You have no knowledge of that?

Mr. FREEH. I have heard, as you have heard, and apparently as
a reporter has heard, that he made complaints to people that he
was unhappy with his assignment, but when I asked people to get
the facts and report back to me, they told me that that was not the
case, that he retired because he was beyond his mandatory age and
wanted to retire,

Mr. BURTON. Well, all I can tell you is that I know Mr. Novak
and I see my time has expired. He has talked, according to him and
his article, with FBI agents who have verified the things that I just
mentioned to you. If that is true, I wish you would look into it be-
cause you are the head of the FBI and this committee and I would
like to know if there is any credence to what has been said.

Mr. FREEH. I will look into it.

Mr. BURTON. Would you report back to me? If it is sensitive in-
formation that should not be made public, you may rest assured
that it will not be made public, but I would like to know about
that. We are cleared for top secret. If there is any indication what-
soever that there was some concern about sources regarding the
Chinese giving contributions to people in this country, and we
know from reports in the Washington Post that the Chinese Gov-
ernment has been giving contributions to political people in this
country, and if there was some kind of a threat to any of those
sources, it is imperative that the Congress know about that and we
can keep that secret, but we need to look into it.

Mr. FReEH. I will report back to you, Mr. Chairman.

Mr. BURTON. Thank you.

Mr. Turner.

Mr. TURNER. Mr. Chairman, I would like to yield to Mr. Lantos
for a minute.

Mr. LaNTOS. Thank you very much. I just want to conclude on
this exchange between Mr. Burton and yourself. During your entire
testimony, you were never as animated as you were in response to
this. And basically, Director Freeh, you are denying the validity of
this Bob Novak story; is that correct, sir?

Mr. FREEH. As far as I am concerned, I don’t have any basis in
fact. I think what we need to do is talk to the people with firsthand
knowledge and direct knowledge and I will report back to you.

M?r. LANTOS. Could I ask you what is the mandatory retirement
age

Mr. FREEH. Fifty-seven.

Mr. LANTOS. When did this gentleman retire?
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Mr. FREEH. I know it was extended for a year.

Mr. LaNTOS. So he was over 57.

Mr. FREEH. Yes, he was over 57.

Mr. LANTOS. So what we are dealing with is an off-the-wall Bob
Novak story. I thank the gentleman for yielding.

Mr. BURTON. Would you care to comment on that, off the wall?

Mr. FREEH. You raised a serious issue. It is a serious issue that
when it was raised in the article, I asked that people make inquiry.
And I have gotten back, as far as I have seen, I haven’t seen a
written report, but as far as I have been told, he did not leave be-
cause he was being forced to turn over files. The notion that he had
sources that he took with him, that is just not, that is not the way
we do business. I will conduct further inquiry.

I have been reluctant to call Mr. Wickman myself. I have not
done that. Let me see if I can get some more facts for you, and I
will report back to you. It is a serious enough allegation that I will
look into it more fully.

Mr. LANTOS. I thank the gentleman for yielding.

Mr. TURNER. Director Freeh, I know you have a unique perspec-
tive on the campaign finance system. As you know, there are many
of us who are working very hard to reform that system. We believe
that the campaign contribution limits ought to be meaningful, that
there should not be a system that is a dual system where we tell
folks they give $1,000 to a candidate, but if they want to give
:$100(i,{000 in so-called soft money to a party or nonprofit group that
is OK.

You have seen it all. You have investigated, I am sure, hundreds
of cases, Is there, in your opinion, is there any doubt in your mind
that soft money is being used to influence the election and re-elec-
tion of candidates for Federal office?

Mr. FREEH. As I said yesterday, it is an area that I do not think
is appropriate for me to give an opinion on because I am the inves-
tigator who is trying to determine whether people either inten-
tionally or unwittingly crossed lines or boundaries or violated stat-
utes. I don’t think my experience in the criminal investigation is
really relevant to the statutory scheme. I don’t think it is appro-
priate for the Director to be giving an opinion on that.

Mr. TURNER. Well, without stating opinion as to whether you
think it is good or bad, I mean in terms of your investigation, have
you seen what we call soft money influencing the outcome of elec-
tions in this country?

Mr. FREEH. I just would rather not comment on that.

Mr. TURNER. A little bit earlier you were asked some questions
about the FBI’s being, some of the agents saying they were maybe
hindered and the timing of their investigation because of the Inde-
pendent Counsel Act had not been triggered and therefore they
could not move forward as quickly as maybe they wanted to. Do
you recall that testimony earlier?

Mr. FREEH. Yes.

Mr. TURNER. Without discussing the specifics of any evidence,
was there any indication that any evidence was covered up, altered
or compromised by any delay?

Mr. FreeH. It is almost an impossible question to answer. I
mean I don’t know. Please do not infer from that, that there was.
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I do not think you could calculate an answer that would be accu-
rate.

Mr. TURNER. Well, there is no, you have no personal knowledge
that there was any evidence covered up, altered or compromised by
virtue of the delay. You have no personal knowledge of it?

Mr. FREEH. From a criminal point of view?

Mr. TURNER. Yes.

Mr. FREEH. No. No personal knowledge.

Mr. BURTON. Would the gentleman yield? Could you expand upon
that? I will give the gentleman more time. You said not from a
criminal point of view. Was there a cover-up in any other area?

Mr. FREEH. Well, my inquiry is a criminal inquiry.

Mr. BURTON. Well, I will give the gentleman more time. I think
you are begging the issue, Mr. Freeh. Was there a cover-up in any
other area?

Mr. FREEH. That is not the question that was asked.

Mr. BURTON. Well, I am asking the question.

Mr. FREEH. Cover up in terms of a criminal act or——

Mr. BURTON. In any area that you think was relevant.

Mr. FREEH. No.

Mr. TURNER. Mr. Freeh, you had stated in your testimony the
other day that on the issues of fact, the Attorney General and I do
not disagree. Was that your testimony yesterday?

Mr. FREEH. Yes.

Mr. TURNER. I am reading from a press report. That is the rea-

son I am inquiring again. The Attorney General, in her finding re-
garding the Vice President’s phone calls from the White House,
rom Federal property, concluded that there are, was no basis for
concluding that his phone calls were solicitations for hard money.
That was a factual determination. Is it fair to say that you do not
disagree with the Attorney General regarding her fact findings?

Mr. FREEH. Well, your question—I am sorry. With respect to the
facts that were developed in regard to that aspect of the investiga-
tion, there is no dispute about what the facts are.

Mr. TURNER. All right. That is what I was trying to clarify. That
you had no disagreement regarding the factual findings but, rather,
your disagreement was regarding the interpretation of the inde-
pendent counsel law.

Mr. FREEH. The disagreement was in the ultimate recommenda-
tion. Yes.

Mr. TURNER. Does the independent counsel statute require the
Attorney General to consult with the FBI?

Mr. FREEH. No.

Mr. TURNER. But in this instance because of high regard for you
she sought out your opinion?

Mr. FREEH. She sought it out.

Mr. TURNER. And how much time elapsed between the time you
gave her your opinion and the time that she actually issued her
opinion?

Mr. FREEH. As I indicated before, these discussion have been on-
going for many, many months. With respect to the memo in ques-
tion, I provided that to her about a week before her final decision.

Mr. TURNER. And you felt like that was sufficient time for her
to give your opinion adequate consideration.
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Mr. FREEH. Yes, because we had been discussing these issues for
a long period of time.

Mr. TURNER. So, again, your disagreement was like two lawyers
may disagree on the interpretation of the law.

Mr. FREEH. That is a good characteristic of it.

Mr. TURNER. Rather than any disagreement about the facts that
the two of you looked at?

Mr. FREEH. We did not dispute the facts.

Mr. TURNER. And, in fact, as the FBI Director, it is your role to
find and investigate and provide the facts; is that correct.

Mr. FREEH. Yes, sir.

Mr. TURNER. And it is her role to interpret them and determine
w.léat the law is that should be applied to the facts that you pro-
vide.

Mr. TURNER. Yes.

Mr. FREEH. Yes.

Mr. TURNER. Is that a fair characterization of what the appro-
priate role of the FBI Director is and the Attorney General.

Mr. TURNER. Yes.

Mr. FREEH. Yes.

Mr. TURNER. And I believe you stated earlier that you respected
her judgment even though as lawyers you may have had a little
different take regarding what the law said?

Mr. FREEH. That is correct.

Mr. TURNER. Has anybody ever been prosecuted under this 1883
Pendelton Act for making a campaign solicitation from Federal
property?

Mr. FREEH. There has been some prosecution because there is
some case law on it, but I don’t know exactly the cases or the stat-
utes. There are four precedents, I am told, under the statute, but
not with this factual scenario.

Mr. TURNER. Were those telephone calls solicitations of campaign
contributions or do they relate back to the historical basis for put-
ting that into the law in 1883, which said you shouldn’t have offi-
cials going around buttonholing their employees on the job to get
money out of them for their campaign and their re-elections.

Mr. FREEH. I don’t know off hand. I know the Supreme Court
case is quite old, the one that talks about the statute.

Mr. BURTON. The gentleman’s time has expired. I granted him
some additional time because of my interruption.

Mr. Mica.

Mr. Mica. Director Freeh, you are also charged with upholding
the law; is that correct?

Mr. FREEH. Yes, sir.

Mr. MicA. And it is my understanding this committee issued you
a subpoena; is that correct?

Mr. FREEH. Yes, sir.

Mr. Mica. It is also my understanding that the deadline for com-
plying with that subpoena for the request of documents was yester-
day at noon; is that correct?

Mr. FREgH. That is correct.

Mr. MicA. So at this time, you are technically in contempt of our
request. Similar action was taken by the Attorney General. I told
her yesterday and I will tell you today that if there is not compli-
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ance, I will seek contempt of Congress both against the Attorney
General and against you for not complying. I am hoping that we
don’t have to do that.

I am glad to hear the message that was delivered first thing by
you this morning from the Attorney General that we do not have
to proceed in that fashion because we are willing to work with you.
We have, we are not interested in everything you have on the in-
vestigation. But you have to understand, Director, where we are
coming from.

I consider myself a strong advocate of the FBI and law enforce-
ment, but I have sat here now through Travelgate, where we saw
the attempted misuse of the FBI. I sat here through Filegate,
where we saw the abuse by the White House of the FBI. I saw the
Thompson hearings and a cache of information suddenly appears,
and some of it from what I have read in press accounts in conflict
to closed door briefings that were given to us. We should discuss
that later, Mr. Chairman, because it raised some serious questions
about national security and interference with our political system
from foreign entities.

But understand where I am coming from. We are not a legisla-
tive committee, we are not an apgropriations committee of Con-
gress. We were set up in 1808 by the Founding Fathers to conduct
investigations and oversight. And we are learning things from news
accounts. I mean, our best sources are the Los Angeles Times, the
Washington Post, the New York Times.

I am stunned to read that the Attorney General said that we
could provide or you would be providing a road map. She would be
providing us with a road map to the investigation and the Wall
Street Journal says the FBI Director’s still secret memo advocating
an outside prosecutor claims that Democrats’ diversion of party
building funds into campaign accounts may have constituted a con-
spiracy reaching into the White House. Among other possible
crimes he cited misuse of Government resources and obstructing
Jjustice.

Now, again, this is just a press account. But.you have to under-
stand where we are coming from; that this raises great questions
about what is going on.

Mr. FREEH. I understand that.

Mr. MicA. And leaks. So that is one reason why if there are press
accounts, we should see at least part of what is going on. The other
thing, too, is we do not want to duplicate investigations. You have
criminal responsibilities. We have congressional responsibility. So
it is important that we know something of what is going on and
making certain that this scandal is properly investigated.

Have any of your agents conducted any investigations in Indo-
nesia, China, or Thailand?

Mr. FREEH. Yes, we have had leads as well as direct investiga-
tion done in many of those areas.

Mr. MicA. In all three countries?

Mr. FREEH. I am not sure exactly in all three countries, but cer-
tainly in that region and one or more of the countries. We have
been actively pursuing that through our legats overseas.

Mr. MicA. I am pleased to hear that. Incidentally, you said you
have issued more than 1,000 subpoenas so you have surpassed us
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by over 300. You are not paying attention to whether these are Re-
publican accusations or Democrat accusations, are you?

Mr. FREEH. No.

Mr. MicA. One part of your job is to uphold the law. I reported
to the Attorney General or started to report an investigation we
have conducted on possible violations of the Federal Code. If we
could provide the FBI Director with one, two, three, four, five, pos-
sibly six Federal violations and one State violation.

As I indicated yesterday, Kansas instituted a law, a lot about
this is about complying with laws already on the books. But Kan-
sas instituted a law to limit the amount of Federal money coming
into their States, soft money. I have a list of conduit payments in
Kansas, which is absolutely outrageous, 17 States contributed
money in conduit fashion to Kansas elections in conflict with their
law, and I think in violation of at least five Federal statutes. Can
I have your assurance that this matter will be investigated?

Mr. FREEH. Yes, sir.

[The information referred to follows:]
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Vi ions w

Kan, Stat. Ann. § 25-4153 Limits the amount of non-Kansas political party soft
money that can be contributed to Kansas political parties. In order for the DNC to
contribute large sums 10 influence the 2 Senate and 4 House races, this statute had to
be circumvented.

2US.C. §441f This federal criminal statute prohibits contributions being made
in the name of another. Conduit payments appear to have been made through
individuals, counties and other state political parties. (There is no prohibition against
transfers of funds between parties. Therefore, it is arguable whether the state and
county payments are covered by this statute.)

18 US.C. § 100} The transfer payments from the DNC 1o state parties can be
seen as an effort to create a false report to the Federai Election Commission. Case law
provides authority for this where an active misrepresentation is made with the
knowledge of the reporting obligations and an attempt to frustrate these obligations is
made.

18 U.S.C. § 371 The conspiracy between two or more persons to effect a
fraudulent scheme provides a basis for a conspiracy charge.

18 U.S.C. § 241 The purposeful violation of a state’s election law provides the

foundation for an allegation that there was a conspiracy against the civil rights of the
people of Kansas to have a fair election.

18 US.C.§1341, 1343 Wire fraud statutes may be applicable.
18 US.C § 1962 Possibility of a RICO charge.
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(DNC Conduit Payments to Kansas}l

Party

STATE PARTIES COUNTY PARTIES LOCAL CANDIDATES
Democratic parties in 17 states Fifteen county parties received 29 candidates for the Kansas Senate
gave to the Kansas Democratic $5,000 from the Democratic received $1,000 each from the

Congressional Committee. Twelve
acted as conduits for DNC
payments o the State Democratic

Party.

DNC. 41 candidates for the Kansas
House received $500 each from the
DNC.

Idaho (9/17/96) $15,000 | Cowley $4,750 | Senate

Florida (9/27/96) $15,000 { Douglas $4,500 19 Senate candidates sent $800 on.
Nebraska (9/30/96) $14,990 | Ellis $4,500 | 6 Senate candidates sent some $ on.
Arkansas (10/3/96) $15,000 | Harvey $4,500 4 Senate candidates kept the money
Maine (10/4/96) $15,000 | Leavenworth $4,500

Colorado (10/4/96) $14,990 | Marshall $4,750 | House

Georgia (10/7/96) $15,000 | Miami $4,500 | 24 House candidates kept the $
Louisiana (10/16/96) $15,000 | Osage $4,750 | 11 House candidates sent $ to PAC
Alabama (10/16/96) $14,990 | Reno $4,500 | 1 candidate gave $ to State party
Wyoming (10/18/96) $14,990 | Riley $4,500 | $ candidates returned the money.
South Carolina (10/18/96) $15,000 | Sedgwick $4,250

California (10/18/96) $14,990 | Shawnee $4,500

South Dakota (10/18/96) $15,000

New Hampshire (10721)  $15,000 | Geary Returned $5,000

Minnesota (10/25) $15,000 | Johnson Kept $5,000

Michigan (10/25) $15,000 | Marion Kept $5,000

Montana (10/30) sis000 | -
TOTAL $254,950 | TOTAL $54,500 | TOTAL > $15,200

“ TOTAL OF ALL CONDUIT PAYMENTS > $324,650
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LCounty Party Transactions Il

Fifteen county parties received Total Receipts for the County Party
$5,000 from the Democratic

Congressional Committee. They

sent the following amount to the

State party.

Cowley $4,750 $5,194.00
Douglas $4,500 $20,176.58
Ellis $4,500 $11,928.11
Harvey $4,500 $6,443.50
Leavenworth $4,500 $7,272.00
Marshall $4,750 $5,120.00
Miami $4,500 $5,000.00
Osage $4,750 $5,200.98
Reno $4,500 $17,596.00
Riley $4,500 $6,219.00
Sedgwick $4,250 $60,644.82
Shawnee $4,500 $34,182.00
Geary Returned $5,000 $2,177.19
Johnson Kept $5,000 $24,757.48
Marion Kept $5,000 $6,829.50




41

Mr. MicA. Let me ask you one other question. I am concerned
that—I outlined yesterday for the Attorney General what I see as
a conspiracy in this whole campaign financing scheme from the
Federal level and possibly from the White House. There are provi-
sions of the RICO statute for investigation and some of this activity
may now border on racketeering or conspiracy. Do you think that
the RICO statute may be invoked in your investigation?

Mr. FREEH. I do not think I could comment on that at this time.

Mr. BURTON. The gentleman’s time has expired. Was the ques-
tion answered? We will allow Director Freeh to answer the ques-
tion.

Mr. FREEH. I don’t know. I can’t comment on that at this time,
what statutes might ultimately be implicated here, if any.

Mr. BARRETT. Parliamentary inquiry, Mr. Chairman.

Mr. BURTON. The gentleman will state his inquiry.

Mr. BARRETT. Mr. Mica indicated that he was intending to seek
a contempt of Congress against Mr. Freeh for Mr. Freeh’s failing,
according to Mr. Mica, to comply with the subpoena. Mr. Freeh has
indicated obviously that he feels this would hamper the current in-
vestigation. Under the rules, how many business days’ notice is re-
quired? I feel very strongly that we should not hamper this inves-
tigation and for that reason I would vote against that motion of
contempt.

Mr. BURTON. First of all, let me say that is a moot point because
that is something that the Chair is not considering at this time.

Mr. BARRETT. This is a parliamentary inquiry for my knowledge.
How many prior days——

Mr. BURTON. The gentleman will wait just a moment. I will
check. It would be three business days.

Mr. BARRETT. I will be here if he does that.

Mr. BURTON. Obviously, we would probably all be here, but that
is something that is under consideration, but we are not making
any moves in that direction. We are hoping, as Director Freeh has
stated earlier, that we can work this out between his counsel and
the Attorney General’s counsel and Mr. Bennett so that we get the
information, albeit in a redacted manner.

Mr. KucCiNICH. Would the gentleman yield?

Mr. BURTON. He made a parliamentary inquiry. If you have a
parliamentary inquiry, you may state it.

Mr. KUCINICH. It is in connection with your statement. You said
that it is under consideration.

Mr. BURTON. We have not closed any options regarding the sub-
poenas that were sent to the Attorney General and to the FBI Di-
rector.

Mr. KUCINICH. But as the chairman, can you inform the Mem-
bers why it is under consideration?

Mr. BURTON. The Chair is not going to get into the negotiations
that are taking place at the present time or will be taking place.
Members of the committee will be informed if we are contemplating
taking any action.

Mr. Allen.

Mr. ALLEN. Thank you, Mr. Chairman.

Mr. Freeh, you said a moment ago that you investigate equally—
it makes no difference to you whether allegations are about Demo-
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cratic abuses or Republican abuses. You consider it your respon-
sibility to investigate both; is that right?

Mr. FREEH. Yes, sir.

Mr. ALLEN. That is very important because that is not what we
are doing in this committee. On this committee all of the deposi-
tions and all of the interrogatories have been directed to Demo-
cratic targets. There have been 373 subpoenas issued, 364 of them
have been directed to Democratic targets and not to Republican
targets. There have been 178 requests for documents and 177 of
those requests were related to Democratic fund-raising abuses and
only 1 to Republican fund-raising abuses.

The fact is, it is unfortunate, but this committee’s investigation
has been far more about politics than about reform.

I am new to Washington. This is my first year. One thing strikes
me from what I have seen and heard here in this past year. That
is how quickly people are willing to attribute motives to you or to
anyone else in this city and how quickly they will change alle-
giances.

You have come under attack from leading Republicans for the
Jewel case, the problems with forensic labs, for Ruby Ridge and
then last week when your memo was being discussed, the same
people were singing your praises. I noticed in the paper just the
other day when your memo was released, people were attributing
motives to you that had to do with your ability to engage in bu-
reaucratic infighting and there was a suggestion yesterday that
now you are trying to appease Janet Reno and this administration.

What strikes me is that they are all wrong and that basically you
are here trying to do your job, trying to take the information that
you get and make the best possible decisions. And the suggestion,
thl?l speed with which people attribute motives in this city is aston-
ishing.

I am concerned about two things here. First, I want all of us to
get to the bottom of any fund-raising abuses in 1996 and 1994, any
cases where the law was violated. And second, I want to see real
campaign finance reform in this term of Congress. You can’t help
with the second, but you are critically important to the first.

So the only thing I would ask is that whenever you feel that you
are being subjected to political pressure from Democrats or from
Republicans that you will speak up, that you will let me know, that
you will let people on this committee know, that you will let the
public know so that we can stop it before it continues. I would just,
my only question, sir, is will you do that?

Mr. FREEH. Yes, sir.

Mr. ALLEN. Thank you very much. I yield back the balance of my
time.

Mr. BURTON. The gentleman yields back the balance of his time.

Mr. Mclntosh.

Mr. McINTOsH. First let me commend the chairman on the excel-
lent way in which you have conducted these hearings and for being
fair and impartial to all sides. I want to thank you for doing that.

Second, I really have one question for you, Director Freeh, and
then I want to yield the rest of my time to Mr. Barr. I guess a
question and a statement.
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The question for you is—and I don’t think you meant this, but
I want to be sure. You don’t believe that because a law is an old
law on the books for over 100 years that that is a reason that peo-
ple shouldn’t obey it and fully enforce it in the law enforcement
agencies?

Mr. FReEH. No, I—no, I did not speak about that law at all. But,
no, not at all. The Constitution is even older.

Mr. McINTOSH. Exactly. I think we share that value. I find it
shameful that the President and Vice President and some of their
supporters are implying that because it is an old law, it has been
on the books a long time, it shouldn’t apply to them today, and to
its full extent.

That leads me to my general point. I want to say thank you for
being willing to stand up against political pressure, and I know
what it is like to serve in an administration where you need to be
loyal and do what you think is right.

I am offended by the Attorney General’s decision not to appoint
an independent counsel. And the worst thing about it is that it
sends a message to the young people in America that the President
and the Vice President might be getting away with something and
nobody is going to appoint an independent investigator to find out
if that is true. I think that is wrong. It is a terrible message for
this Attorney General to send.

I appreciate the candor with which you advised her to make that
appointment. I appreciate your reluctance to bring that out to the
public because you have to be able to give advice to your superiors,
but I want to say thank you for standing up for that principle.

With that, Mr. Chairman, I would like to yield the balance of my
time to Mr. Barr.

Mr. BARR. I thank the gentleman.

Mr. Freeh, unfortunately, as in many things, just saying things
in law enforcement does not make it so. The Attorney General just
saying that she is going to follow evidence wherever it leads doesn’t
make it so. It may or may not turn out to be the case, but just say-
ing something over and over and over again doesn’t mean it. Say-
ing that there is no political interference doesn’t make it so. Saying
that you are going to be independent does not make it so. Actions
do, in fact, speak louder than words.

I am somewhat concerned because I think there has been politi-
cal interference with the FBI during this administration. I do not
think that in several instances there has been independence exer-
cised. I think independence, for example, is when there is a crime,
evidence of a crime, even the possibility of it at the highest levels
of Government, which information may be destroyed. Independence
means the FBI secures a crime scene, as was done in the Irangate
matter, not that people are allowed to take information out. There
is apparently no effort made to secure a crime scene, to me, that
is not independence.

To me, independence would be when somebody from the White
House seeks to obtain access to have sensitive files on American
citizens. Independence means asking some very tough questions
about why those files are sought, under what circumstances they
will be maintained, that there be followup to make sure that those
strictures are complied with. And independence does not mean that



4

dozens and then hundreds of files, sensitive files on law-abiding
American citizens by all accounts, are turned over to political
operatives.

Independence I do not think means that when a former distin-
guished agent such as Gary Aldrich or let us say John Doe submits
a manuscript to the FBI and people at the FBI send it over to the
White House for political reasons so that they can run their spin
on it and prepare to take care of any embarrassing information
that may be in it. That is not independence. That indicates a far
too close political relationship between the bureau and administra-
tion. That is what I see. Despite your protestations that you are
independent and there is no interference, the record bespeaks that
there are problems.

With regard to the current situation that we have, also I was
rather astounded to hear yesterday your interpretation of 28—well,
the authority under which the Director of the FBI is appointed
states very clearly in law passed in 1976 that the tenure of the Di-
rector of the FBI is 10 years. And if one goes back and looks at why
that was done, it was done precisely so the President could not just
fire a Director of the FBI for political reasons, that there has to be
a reason.

Independence, to me, would be if the Director of the FBI is
asked, can the President just fire you because he wants to? Inde-
pendence would mean not saying, no, but, hell no, the President
cannot do that; I will not tolerate that happening. If there is good
cause for a President to terminate a Director of the FBI, then cer-
tainly. But I just do not understand why you seem to be going out
of your way to show lack of independence in some of these things.

With regard to the memo that we are talking about, I under-
stand as a former prosecutor that there are reasons why every
communication between a Director of the FBI and an Attorney
General are not to be made public. But to rely and to play into, to
some extent, the attempts to trivialize this issue on the other side
that this is just a disagreement among two lawyers is not accurate.
You are not just another lawyer. You are not paid just to be an-
other lawyer. You are the Director of the FBI. 1 will followup on
that, because I do have a couple of specific questions during my
time.

I thank the gentleman from Indiana for yielding.

Mr. FREEH. May I respond, Mr. Chairman?

Mr. BURTON. Yes, sir. You may respond.

Mr. FREEH. I will be happy to answer your questions. With re-
spect to your concerns about the FBI's independence, no one has
a greater concern about that than I do. I think it is important to
distinguish, however, between events that happened and the per-
ception or interpretation of independence and the actual factual
issues surrounding motive and intent.

I think there are two slices to independence. There is what may
be perceived to be actions which are not independent, turning over
FBI files, for instance, but turning them over in a process that was
28 years old and started under the Johnson administration and
which was fixed immediately by this Director as soon as it came
to his attention.
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So I think we have to be very careful about distinguishing be-
tween the perception of independence or nonindependence and
what actually is at stake and the facts regarding motive and inde-
pendence.

I am not going out of my way to trivialize or play down or em-
phasize my independence one way or the other. I call the shots as
I see them. My job is not to please anyone in this town at the ex-
pense of doing what I think is required by my duty. If things that
I do or things that the FBI does from time to time interfere with
that perception, that is my fault, I have to try to correct that. But
I am appropriately and politically independent, and I stake all of
my integrity on that.

Mr. BURTON. Mr. Sununu.

Mr. SUNUNU. Thank you, Mr. Chairman.

Good morning, Director Freeh. Thank you very much for being
here and addressing the questions people have offered in such a di-
rect way.

Yesterday, the Attorney General indicated in her testimony that
she has not initiated a 30-day preliminary investigation as to
whether or not an independent counsel is appropriate in the matter
of Webster Hubbell and payments involved, other allegations of il-
legality that I know you are investigating. Is that your understand-
ing, that no 30-day inquiry has been initiated?

Mr. FREEH. That is correct.

Mr. SUNUNU. You worked with Hubbell in 1993 and 1994 at Jus-
tice; is that correct?

Mr. FREEH. He was at Justice while I was FBI Director.

Mr. SUNUNU. What was your working relationship?

Mr. FREEH. Well, as the Associate Attorney General, he had very
little to do with the FBI in terms of my issues and what I dealt
with from time to time on different issues. We would be involved
with him, but we worked primarily with of course the Attorney
General, the deputy, and the head of the Criminal Division.

Mr. SUNUNU. But given that level of interaction, do you think
you personally would have a conflict of interest in investigating
matters related to Webster Hubbell?

Mr. FREEH. No, sir.

Mr. SUNUNU. Do you think the Attorney General, in her working
relationship—previous working relationship, would have a conflict
of interest with the investigation of Webster Hubbell?

Mr. FREEH. I think only she can make that determination.

Mr. SUNUNU. Are you aware of Webster Hubbell's relationship
with James Riady, John Huang, and others related in the cam-
paign finance allegations—correct?

Mr. FREEH. I am aware of reports and facts involving those mat-
ters, yes.

Mr. SUNUNU. Have you had discussions with people in the De-
partment of Justice about potential conflicts of interest——

Mr. FREEH. No.

Mr. SUNUNU [continuing]. With respect to Hubbell? With respect
to Hubbell and people in the Department of Justice investigating
the former No. 2 employee at the Department of Justice?

Mr. FREEH. No, I have not.
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Mr. SUNUNU. I would only make the comment that it would seem
to me, given his past history working with people very closely in
the Department, that this would represent at least within the De-
partment of Justice and the Attorney General’s office a pretty clear
case where the perception and the reality of a conflict in the inves-
tigation might exist. It would seem very appropriate, at a mini-
mum, to initiate a 30-day inquiry as to whether or not a special
prosecutor, an independent counsel, would be appropriate.

I want to ask just a couple of questions about the use of immu-
nity. You are a former judge. You are obviously very familiar with
the use of immunity, more so than I am, I am sure. It is common,
is it not, to use immunity with lower-level witnesses in an attempt
to gather valuable information in prosecuting higher-level members
of an organization?

Mr. FREEH. That is a common procedure, yes.

Mr. SUNUNU. Are you aware t t the Department of Justice ini-
tially opposed immunity for a group of nuns that wanted to provide
testimony regarding conduit payment, straw donor payments; is
that correct?

Mr. FREEH. I am aware of that.

Mr. SUNUNU. Did any agents that you are aware of express con-
cern about Justice’s reluctance to allow immunity to be used in
that case?

Mr. FREEH. No, not that I am aware of.

Mr. Sununu. Do you think that their reluctance, the Department
of Justice’s reluctance, to use immunity in that case—did that
strike you as uncommon or unusual given their, the nuns’, back-
ground, their willingness to work with the committees in their in-
vestigation?

Mr. FREEH. I don’t think I can make a determination on that.
The issues of competing witnesses or subjects and how that relates
to decisions to immunize or not immunize are, first of all, not deci-
sions that we make in the FBI, and I was not privy to the con-
versations or the process in the Department on that issue.

Mr. SUNUNU. But it didn’t strike you as unusual that there was
such reluctance with these particular witnesses?

Mr. FREEH. I don’t really have a reaction one way or the other
without knowing the facts and being privy to the issues involved.

Mr. SUNUNU. Mr. Chairman, I yield the balance of my time to
Mr. Mica.

Mr. MicA. Real quick, Mr. Freeh, you stated to us that while,
candidly, there are startup problems and growing pains in this task
force you have put together, it is my understanding that a new
U.S. Attorney was recently brought in, who is that?

Mr. FREEH. Charles LaBella, who was the first assistant out in
San Diego.

Mr. MicA. How long have you known him?

Mr. FREEH. I have known him many years. We were prosecutors
together in the U.S. Attorney’s Office in New York for several
years.

Mr. MicCA. Is there any reason Mr. LaBella couldn’t run an inves-
tigation as an independent or special counsel rather than at the
Justice Department?

Mr. FREEH. Whether he could be an independent counsel?
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Mr. Mica. Right.

Mr. FregH. 1 think the statute actually prohibits Department of
Justice employees from being appointed.

Mr. MicA. If he was appointed, if we had an independent coun-
sel, wouldn’t he make a good one?

Mr. FREEH. I think he would be outstanding.

Mr. MicA. Thank you.

One of the problems I have is, I have learned that there is al-
ready some conflict with Mr. LaBella. He has already clashed with
Lee Radek, the head of Public Integrity. I understand Mr. Radek
is a very turf-conscious individual and wanting to maintain control
of the—of this investigation. What is going on?

Mr. FrReEEH. I do not think it is appropriate for me to comment
on relationships between any of the prosecutors involved. What I
can comment on and what I will be happy to talk about is what
the FBI is doing and whether our——

. Mr.?MICA. Could you then describe maybe the chain of command
or us?

Mr. FREEH. As I understand it, Mr. LaBella reports to Mr.
Radek. Mr. Radek is the head of the Public Integrity Section. And
then from there, it goes up to Mark Richard, who is Acting Assist-
ant Attorney General in this matter, and then up to the Attorney
General.

Mr. MicA. Finally, your relationship with Mr. LaBella, you said
it goes back a long way.

Mr. FREEH. Yes, we know each other very well.

Mr. MicA. In what capacity?

Mr. FREEH. We were both prosecutors, Assistant U.S. Attorneys,
in the southern District of New York, going back from 1980 to
1991. We had different cases, but we knew each other very well.

Mr. MicA. Thank you for your cooperation.

Mr. BURTON. Mr. Lantos.

Mr. LaNTOS. Thank you, Mr. Chairman.

Since Mr. Mica referred to the Director a matter pertaining to
Kansas, I would like to refer to you a matter pertaining to Mon-
tana.

Triad Management Services, a secretive organization funded by
ultrawealthy ultraconservatives, funneled millions of dollars into
issue ads, into congressional raises, through two nonprofit organi-
zations. We are requesting you, Mr. Director, to look into this case
las you are looking into the Kansas case mentioned by my col-
eague.

Mr. FREEH. Let me look at the facts, and I will review it.

Mr. LANTOS. We appreciate that.

I want to deal with the contempt issue that has now been raised
on several occasions. I would like Mr. Burton to pay attention. One
of the problems we have had with this committee procedure
throughout this entire investigation is that the committee has not
operated on a bipartisan basis. The subpoenas issued to the Attor-
ney General and the Director of the FBI we were never consulted
on, we never participated in, and unanimously our side rejects the
appropriateness of the subpoenas.

Now, since the subpoenas, according to Mr. Mica, have now run
their course and both the Attorney General and the Director are
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technically in contempt of Congress and you, Mr. Chairman, indi-
cated you are not excluding anything, let me state for the record—
and I speak for our side unanimously—that we think the notion of
a contempt citation that might be issued against the Attorney Gen-
eral or the Director of the FBI because they are determined to up-
hold their oath of office is preposterous beyond words. I am con-
vinced that should such an outrageous course of action be at-
tempted, there will be a unanimous vote on the part of the Demo-
crats opposing it.

I want to thank you, Mr. Director, for your excellent testimony.
As always, you have conducted yourself with dignity and profes-
sionalism, and we are all hoping that you will continue in your ca-
pacity as Director of the FBI as long as you choose.

I yield back the balance—I yield to my friend, Congressman
Kucinich.

Mr. KuciNIcH. Thank you very much, Congressman Lantos.

Picking up on what Congressman Lantos just said, moments ago
we heard the chairman of the committee relate that he was, in fact,
considerini contempt of Co ss charges alluded to negotiations.
When I asked the question, the Chair could not respond as to why.

I would hope—and I have hoped this from the beginnin% of these
proceedings—that members of this committee, particularly the
Chair, would be very slow in making statements that could be con-
sidered to be quite provocative, statements that have serious con-
sequences.

I have a background in the media. I have a master’s in commu-
nications. I have worked on the other side here. People are writing
and behind the cameras; I have done that work. I know that when
the chairman of a committee says the words, “We are considering
contempt of Congress charges,” that has impact. You write it down.
You report it to the American people. But, unfortunately, what
doesn’t happen is, there is not a process here which substantiates
chapter and verse as to why that statement should even be made.

So when we go through this whole exercise of hearings, we in the
Congress, the administration, people in the media and the general
public, I think that we must be very careful in using the accusa-
tions, the nuances of accusation, the rhetoric of condemnation. We
are an investigative body. As an investigative body, we have to be
prudent in our use of terms, just as the Director is prudent and
just as the Attorney General has been very prudent in not releas-
ing information which would smear someone.

The process of government is a very powerful process. As the
wheels move, it can affect people’s lives. It can affect their reputa-
tions. It can have an impact on their service. So as one member
of this committee, I just feel it is my obligation, with the experience
that I have, in saying that we should %)e very careful about the
terms that we use, about the actions that we say we would take,
so as not to inflame the situation or to smear someone who is serv-
ing this country.

Thank you.

Mr. BURTON. Three quick points before I yield to our last speak-
er.
First of all, the minority and majority counsel are working on
and awaiting more information from the Senate committee which
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is ceding us information on Triad. There will be, as I said before,
an investigation into the Triad matter, No. 1. No. 2, the minority
did get 24 hours notice on the subpoenas in question in accordance
with our protocol. And third, we are trying to work things out with
the Department of Justice counsel and the FBI Director’s counsel
regarding a memorandum.

Mr. Barr.

Mr. BARR. Thank you, Mr. Chairman.

With regard to the memo, Mr. Freeh, it is not your position that
it is not being provided because of an assertion of executive privi-
lege; is that correct?

Mr. FREEH. As far as I know, that has not been asserted yet, cor-
rect.

Mr. BARR. As a matter of fact, the Attorney General explicitly
said yesterday that the refusal to comply with it was not based on
a claim of executive privilege; is that correct?

Mr. FREEH. I believe she did.

Mr. BARR. Right.

Let me ask a couple of questions here. And to followup on where
I began before, you are not paid by the citizens of this country to
be just another lawyer; you are paid to head up a very large, very
sophisticated, and very fine investigative agency, I would say the
best in the world. And, therefore, when questions are asked of you,
they are not asked of you at least in this context here as Mr. Louis
Freeh, member of the bar. We are not interested in what two law-
yers in private practice or in some prosecutorial office may disagree
on from time to time. These matters are a slight deal more impor-
tant than that, and the background and responsibility that you
bring to answering those questions is more than just another law-
yer.

So I really do not appreciate efforts by certain people on the
other side to trivialize this into just, this is just another disagree-
ment. It is not just another disagreement. We are asking questions,
and the American people are asking questions, legitimately so, that
go to the heart of whether or not we are going to have accountabil-
ity on the part of our top leaders, whether or not there is credible,
specific evidence that people in the highest levels of our Govern-
ment may have violated laws. Those are very serious questions.

I would hope that when you provide advice to the Attorney Gen-
eral, to the President, or your people, you are providing advice not
just as another member of the bar. It is also based on vast experi-
ence that you have, very distinguished experience as a Federal
judge, as a Federal prosecutor, and that background, close to 2
dozen years, as you indicated yesterday, is really a great deal of
'i)lackground more than many other people currently in Government

ave,

And I do have a fairly substantive question about that, but what
to do with that, but let me ask just a couple of quick questions. Did
the FBI do any investigation with regard to Larry Lawrence and
his background?

Mr. FREEH. Larry who?

Mr. BARR. Larry Lawrence, the fellow about the controversy at
Arlington Cemetery.
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Mr. FREEH. We do not do the background investigations for Am-
bassadors; we only do name checks and national security checks.

Mr. BARR. Would a name check have disclosed that this gen-
tleman apparently falsified records regarding his educational and
supposed military fact background?

Mr. FreEH. It depends what records we had related to the name.
I don’t know what they were at this point. But we would not be
the people going out doing the background and checking the mili-
tary records. We would simply check that name against our——

Mr. BARR. Who does that? The State Department, in that case?

Mr. FREEH. Yes, the State Department, I am told.

Mr. BARR. If you had, I presume that the FBI would not be satis-
fied with just what they might find. If questions are raised, they
would check further, wouldn’t they?

Mr. FrReeH. The background investigations we do for Senate
confirmees are exhaustive. It is the same background that I re-
ceived, and they go beyond interviews and——

Mr. BARR. So if the FBI conducted a background check on Mr.
Lawrence, would we be correct in presuming that these discrep-
ancies, shall we say, would have been uncovered?

Mr.dFREEH. We would do the fullest and most complete back-
ground——

Mr. BARR. Really, you are shortchanging the FBI. I think that
they would have been.

Mr. FREEH. I would like to think——

Mr. BARR. Can’t you say with some degree of certainty that, yes,
the FBI is good enough that we would have uncovered that?

Mr. FREEH. I like to think that we would.

Mr. BARR. If you would have, would those facts have been made
known to those that were putting this man forward for this high
position?

Mr. FREEH. Yes, that would be reported to the White House.

Mr. BARR. Is the FBI—have they been asked to do any back-
ground checks on welfare people who, under the Welfare to
Workfare program under this administration, are being given jobs
at the White House?

Mr. FREEH. I don’t know.

Mr. BARR. Taking people directly off of the welfare rolls and plac-
ing them in the White House itself physically as employees.

Mr. FRegH. OK. I don’t know, Mr. Barr, but I will find out and
get back you to, sir.

Mr. BARR. I would appreciate that, because it is our information,
and that raises very serious security concerns, at least in the mind
of this Member of Congress.

b Witg regard now, Mr. Freeh, to your background which goes far
eyond——

Mr. LANTOS. Would the gentleman yield for a moment?

Mr. BARR. No.

Mr. LANTOS. Thank you very much.

Mr. BARR [continuing]. Which goes far beyond your background
and your current position, you bring to your role as Director of the
FBI the vast experience that we have indicated. Obviously, and
aside from the so-called memo, just putting the memorandum
aside, that is—that is the issue that brings us here—looking at all
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of the evidence in your background in Federal law enforcement and
Federal judicial matters and prosecutorial matters, there are facts
there that, as you understand them, indicate that covered persons
may have violated Federal laws?

Mr. FREEH. Under the facts and the law as I understand them
to be, the matter, in my opinion, should be referred to an independ-
ent counsel.

Mr. BARR. Based on the language of the independent counsel?

Mr. FReEgH. Certainly, based on the statute.

Mr. BARR. Which is that, at least in pertinent part, that if there
is specific credible evidence that a covered person may have vio-
lated Federal law, it should be referred to an independent counsel?

Mr. FREEH. I recommended it should be referred.

Mr. BARR. Based on that analysis, that there is specific and cred-
ible evidence that Federal laws may have been violated?

Mr. FrREEH. As 1 said yesterday, I made my recommendation on
more than one basis under the statute.

Mr. BARR. There are only two bases—is that correct?—conflict of
interest and specific and credible evidence of a Federal crime.

Mr. FREEH. You are correct.

Mr. BARR. OK. And, therefore, those two are the bases on which
you submitted your recommendation?

Mr. FREEH. [——

Mr. BARR. Are there any others?

Mr. FReEH. There are no others.

Mr. BURTON. Mr. Freeh, you have been very patient. Under the
rules, we have finished the whole round. If Mr. Kucinich wants to
make some brief comments, I will allow that. The problem is, we
have two people that want to make brief comments and we have
severe time constraints for the Director.

Mr. KuciNicH. What I wanted to do was to yield a minute to my
friend, Congressman——

Mr. BURTON. 1 will make an exception, and I will allow you 1
minute and my colleague from California 1 minute.

Mr. KucINICH. Thank you, Mr. Chairman. I yield my 1 minute
to Congressman Lantos.

Mr. LANTOS. I want to thank my friend for yielding.

I cannot express outrage strong enough at Mr. Barr’s observation
that individuals on welfare somehow represent a unique security
risk in this country. One of our colleagues, Congresswoman Wool-
sey, was on welfare for a protracted period of time. She is a highly
respected, valuable Member of the Congress of the United States.
I have no idea whether any individual who had been on welfare is
currently working in the White House, but welfare recipients are
American citizens to be presumed no more loyal and no less loyal
than Mr. Barr, and his question to the Director looking into this
issue I think is preposterous beyond words.

I thank my friend for yielding.

Mr. HORN. Mr. Chairman, I thank you. What I want to do is de-
fend you from some of these assaults.

Mr. BURTON. Well, then I'm glad I yielded the extra time.

Mr. HorN. Thank you. You can give me a few more seconds.

The other side is talking in great shock and concern that we
might think about a contempt of Congress situation. Well, this goes
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back to 1792 and George Washington and the St. Clair expedition.
The President decided then, give Congress all the papers on the St.
Clair expedition, and he did. That was the first Congress President
and the first President. And what gets me is of course we have a
right to file a contempt of Congress if they don’t comply with the
subpoena.

Now, the chairman has indicated they tried to work something
out, they’d redact certain things. The chairman might want to look
at it or some designated members of the committee. But we have
a clear right to compel the papers from the executive branch, and
particularly the Department of Justice.

McGrain v. Daugherty is very clear. Every student in political
science studies that case, 1927. The question was could Congress
get the documents out the Department of Justice, a rather corrupt
department at that time I might say. And I do not say the current
one is corrupt, but we have a right to see the papers.

We’ve been stiffed by the White House, as I said yesterday, for
5 solid years of not providing the Congress with the evidence we
need in a lot of these cases. And all I want to say, Mr. Chairman,
is there is a long precedent, and we should not get upset when
somebody says where if you do not give us the documents, a con-
tempt citation will be voted. And I assure you it will be voted by
the majority.

I yield the rest of my time, Mr. Chairman, to Mr. Mica, who has
a point of personal privilege.

. Mr. BURTON. The gentleman will state his point of personal privi-
ege.

Mr. MICA. Just a quick closing comment that, in fact, the Direc-
tor’s hired by the President in this administration and the Attorney
General, and if ever there is a case for us pursuing a contempt of
Congress, this would be the case. We represent the people, and
that’s our obligation.

So, Mr. Director, if you don’t get fired and we don’t get smeared,
we'll both being doing good. Thank you.

Mr. FREEH. Mr. Burton, may I put one thing on the record with
your permission?

Mr. BURTON. You may do so.

Mr. FREEH. I got this note from my general counsel, who asked
to ask a question with respect to Mr. Wickman. I'm told by my
counsel that Mr. Wickman was concerned with the question of DOJ
attorneys accessing what we call asset files. An asset file is not the
substantive information, but lists the name and address of the in-
formant, which is the most sensitive files that we have.

I'm told that once the DOJ attorneys understood that the asset
files were not substantive, that was the end of that issue. But let
me get some more information and report back to you.

Mr. BURTON. Well, I'd like to quickly have you add to the infor-
mation that I'd like to have. Did his successor give any information
{il;_e? that that he did not want to give to DOJ after Mr. Wickman
eft?

Mr. FrReEH. I would check that. I would be shocked if that was
the case, but let me find out. I've been shocked before. Let me re-
port back to you.
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Mr. BURTON. You have been very candid. You have taken a lot
of flack from some people in the committee. I just want you to
know that my admiration for you has been enhanced by your per-
formance here before the committee. I gave you a couple of pointed
questions that I probably should not have, and for those things I
apologize. But I look forward to working with you in the future,
and I hope we can work this thing out on the memo.

Mr. FREgH. Thank you, Mr. Chairman and Mr. Lantos. It is a
pleasure to appear before you. And we will work with you as close-
ly as we can.

Mr. BURTON. The committee stands in recess until 12:30 p.m.

[Whereupon at 12:02 p.m., the committee recessed to reconvene
at 12:30 p.m., the same day.]

Mr. BURTON. The committee will reconvene.

Mr. Smaltz, while you’re standing, can we get you sworn, please.

[Witness sworn.]

Mr. BURTON. Thank you. Please be seated.

On September 9, 1994, Don Smaltz was appointed Independent
Counsel by the Special Division of the U.S. Court of Appeals for the
District of Columbia Circuit to investigate allegations that former
Secretary of Agriculture Mike Espy accepted things of value from
persons with business pending before the U.S. Department of Agri-
culture, in violation of Federal criminal statutes.

Prior to his selection as Independent Counsel, Mr. Smaltz had a
distinguished career with over 30 years’ experience in all areas of
criminal and civil trials as a Federal prosecutor, as a law professor,
and as a defense lavg:r. He began Federal Government service in
the Judge Advocate General’s Corps for the U.S. Army, serving in
the rank of captain, as Chief Military Justice Section 17 Airborne
Corps, and as a trial attorney of major felonies. As an Assistant
U.S. Attorney for the then southern District of California, he quick-
ly developed a national reputation as an innovator of prosecution
theories. As an example, he was the first aig'osecutor to successfully
indict and convict a public company of making false financial state-
ments in a registration statement under 15 U.S.C. 77.

Mr. Smaltz’s private law practice has centered around white col-
lar criminal defense and complex civil litigation matters. Notable
courtroom victories include obtaining the dismissal of two separate
indictments brought by the Watergate special prosecutors against
President Nixon’s personal tax attorney for prosecutorial mis-
conduct and a successful 10-week jury trial on behalf of Inter-
national Brotherhood of Teamsters Pension Fund, resulting in a
$10 million verdict for the Fund.

He has contributed to the development and understanding of
criminal law, including teaching criminal procedure at Southwest-
ern University’s School of Law in L.A., offering numerous articles
on criminal law including a criminal practice case book, and serv-
ing as a panelist at numerous seminars concerning the substance
and application of criminal and civil laws. His skills as a trial law-
yer have been recognized through his induction as a fellow of the
American College of Trial Lawyers.

In addition, Mr. Smaltz has been an active participant in the
Ninth Circuit Judicial Conference, whereby judges and lawyers dis-
cuss common issues and problems in the Federal courts. Imme-
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diately before being appointed independent counsel, he was the
chairman of the Civil Justice Reform Act of 1990 Advisory Group,
central District of California, which advised the district on methods
of reducing delays and costs in the civil cases in Federal court.

He was born in Lebanon, PA, to Monroe C. Smaltz, a steelworker
at Bethlehem Steel Co., and Adeline T.—Ceccini?

Mr. SMALTZ. Ceccini.

Mr. BURTON [continuing.] Ceccini, who immigrated to the United
States from Italy.

He graduated from Pennsylvania State University and received
his law degree from Dickinson School of Law, having financed both
his undergraduate and graduate education as a jazz musician——

What did you play?

Mr. SMALTZ. My primary instrument, sir, was the trombone, but
I also played the vibes and base.

Mr. BURTON. And you look like Jimmy Stewart, too—a passion
he has maintained throughout the years.

Mr. Smaltz is married to the Honorable Lois Anderson-Smaltz,
a Los Angeles County Superior Court judge; a father of four daugh-
ters; and a grandfather of six children. He and his wife have also
adopted two sons from the Republic of Russia. That’s commendable.

Do you have an opening statement, Mr. Smaltz?

Mr. SMALTZ. Yes, sir, I do.

Mr. BURTON. We will entertain that at this time.

STATEMENT OF DONALD C. SMALTZ, INDEPENDENT COUNSEL,
OFFICE OF THE INDEPENDENT COUNSEL

Mr. SMALTZ. Thank you, Mr. Chairman, members of the commit-
tee.

Pursuant to subpoena, I appear here to discuss with the commit-
tee the circumstances behind our recent successful prosecution of
Ronald H. Blackley and Five M Farming Enterprises, and also my
concerns about the delays that resulted from the Department of
Justice’s decision not to prosecute Blackley and its opposition to
our prosecution.

I believe this case illustrates some of the impediments to effec-
tive law enforcement that can result from efforts by DOJ to rein
in the most fundamental attribute that Congress has conferred on
the independent counsels, namely, their independence.

Last week a Federal jury in the District of Columbia convicted
former Secretary of Agriculture Espy’s Chief of Staff, Ronald H.
Blackley, of three counts of lying to hide $22,000, he received in
1993, from Mississippi i-businesses. These businesses sought
and received in excess of $400,000, in USDA subsidies in the year
that Mr. Blackley served as Espy’s Chief of Staff, and Blackley at-
tempted to influence and reverse a USDA decision not to provide
one of those businesses with the amount of subsidies it requested.

In an earlier and related prosecution, United States v. Five M
Farming Enterprises, also brought in the District of Columbia, we
indicted Bruce Keith Mitchell, Sr., and Five M Farming Enter-
prises in May 1996. They later pleaded guilty to one count of con-
spiracy to illegally obtain $770,000 in USDA subsidies payments;
two counts of false statements to USDA, and one count of entering
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false entries on USDA forms to illegally benefit from the subsidy
program.

Both of these results came in the face of strong opposition from
DOJ, o;:f)osition that I believe did not have a principled basis
grounded in effective law enforcement and that served to make our
efforts more difficult and time-consuming.

As of late December 1994, DOJ was aware of at least some of
these facts concerning Blackley and Five M but did not prosecute
or otherwise pursue them. My office became aware of these facts
as a natural outgrowth of our investigation of Espy, which caused
us to investigate the activities of those close to him in matters re-
lated to the Department of Agriculture.

While we believed our jurisdictional mandate gave us jurisdiction
over Blackley and Five M’s violations, in order to avoid prolonged
battles after indictment, we informally requested the Department
of Justice to give us these matters as related matters under the
independent counsel statute. That statute provides in section
594(e) that an independent counsel may ask either the Attorney
General or the Special Division to refer to him matters related to
the independent counsel’s jurisdiction.

We elected to pursue the alternative outlined in the statute, and
we applied directly in January 1996 to the Special Division for a
referral of a related matter. DOJ vigorously opposed our applica-
tion, and litigation ensued. DOJ argued that the requested referral
was not truly related to our jurisdictional mandate and would not
concede, despite the clear wording of the statute, that the Special
Division had the power to make such a referral without DOJ’s
blessing.

However, I am firmly of the view that the only real motivation
behind DQOJ’s opposition was attempting to keep the Special Divi-
sion, and hence the independent counsel, from exercising too much
independence from DOJ. In other words, DOJ wants to control the
scope and direction of the independent counsel investigations. I
draw this conclusion because the connection between the requested
referral and my original jurisdiction, which was quite broad, should
be obvious to an objective observer.

The Special Division, in a published opinion on April 1, 1996,
stated that, in exercising its power to refer a related matter, the
court “makes explicit the independent counsel’s jurisdiction over a
matter that was implicitly included in the original grant of pros-
ecutorial jurisdiction.” It concluded that I have “shown that the
new matter is demonstratively related to the factual circumstances
that gave rise to the Attorney General’s initial investigation and
request for appointment of an independent counsel.”

Now, after we indicted Five M Enterprises, they moved to dis-
miss the prosecution, contending that we didn’t have jurisdiction.
The trial judge there, Judge Jackson, went so far as to review for
himself the record we had put before the Special Division on the
referral application, and he concluded that the referral was indeed
proper.

Another reason why I do not believe that DOJ’s opposition to the
referrals had anything to do with how closely the matters were re-
lated was the contrasting position it took in United States v. Tuck-
er. The only real distinction between the two cases is that DOJ
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made the Tucker referral, but was bypassed in the decisionmaking
process for our referral. Thus, the real reason for DOJ’s strident
opposition to this referral appears to have been a turf war. It sim-
pfy would not concede that the Special Division could make a refer-
ral of which it did not approve.

DOJ’s opposition thus was just an attempt to convince the Spe-
cial Division not to exercise the power that this Congress had af-
firmatively given it in 1987. As I have already indicated, the Spe-
cial Division was unpersuaded, and it granted the referral. This
was, I submit, in keeping with the whole philosophy of the Inde-
pendent Counsel Act, which is, after all, to minimize DOJ’s control
over the independent counsel investigation.

As Chief Judge Edwards of the D.C. Circuit Court of Appeals
perceptively noted, quote, “The entire purpose of the independent
gouns;:ll statute was to provide independence from the executive

ranch.”

Defendant Blackley’s motion to dismiss on jurisdictional grounds
his indictment gave the district court occasion to reflect on the
need for independence for independent counsel. In denying the mo-
tion to dismiss, Judge Lamberth, the trial judge, stated, quote, “For
the independent counsel to play a meaningful role, he or she is nec-
essarily expected to act in a manner different from, and sometimes
at odds with, the Department of Justice.”

Although it lost the referral fight more than a year and a half
ago, DOJ has continued to publicly assail our efforts. Recent arti-
cles in the New York Times and another in the New Yorker Maga-
zine has cited high DOJ officials as criticizing my office for pursu-
ing these matters in the larger context of disparaging statements
that describe the current independent counsels as, quote, “overzeal-
ous amateurs who have tried repeatedly to expand jurisdiction.”

These articles then attempted to fix the blame on present inde-
pendent counsel for Ms. Reno’s apparent reluctance to appoint an
independent counsel in current matters. Such statements, coming
as they do from DOJ personnel and apparently sanctioned at the
highest level, are shocking. They threaten to undermine not only
the efforts of the independent counsels and the already difficult job
in prosecuting public corruption, but also the fair administration of
justice.

The courts have held that the Blackley prosecution was four-
square within my original jurisdictional mandate. The statute
clearly authorized the procedures we followed. And DOJ’s unwar-
ranted efforts to curtail the scope and direction of my investigation
significantly delayed our investiiation and prosecution.

Thank you very much, Mr. Chairman. I have some prepared re-
marks I'd like submitted. And that concludes my opening state-
ment.

Mr. BURTON. Without objection.

[The prepared statement of Mr. Smaltz follows:]
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STATEMENT OF INDEPENDENT COUNSEL DONALD C. SMALTZ
REGARDING PROSECUTION OF RONALD H. BLACKLEY

Before the Committee on Government Reform and Oversight
United States House of Representatives
Dan Burton, Chairman
December 9, 1997
INTRODUCTION

Mr. Chairman, Members of the Committee -- I appear before you
today pursuant to subpoena issued under your oversight responsibilities for
government operations. [ will provide information consistent with my
responsibilities as a federal prosecutor and all applicable laws, including Federal
Rule of Criminal Procedure 6(e), which prohibits me from revealing any grand
jury material.

On August 8, 1994, Attorney General Reno filed an Application with
the Special Division of the United States Court of Appeals for the District of
Columbia Circuit for an Independent Counsel to investigate whether any
violations of federal criminal law were committed by Secretary of Agriculture
Espy, and to determine whether prosecution was warranted. That five-page |
Application reviewed the background and surrounding allegations against

then-Secretary Espy, the nature of some of the gratuities allegedly received by

Espy, the applicable criminal statutes, the strictures of the Independent Counsel
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Act, the Attorney General’s findings, and a Statement of Recommended
Jurisdiction. A copy is submitted at Exhibit 1. Approximately one month
later -- on September 9, 1994 -- I was sworn in as Independent Counsel, with a
broad jurisdictional grant that authorized me to investigate to the maximum extent
authorized by law whether Secretary Espy “committed a violation of any federal
criminal law . . . relating in any way to the acceptance of gifts by him from
organizations or individuals with business pending before the Department of
Agriculture . . . . [and] to investigate other allegations or evidence of violation of
any federal criminal law . . . developed during the Independent Counsel’s
investigation” of Secretary Espy and “connected with or arising out of that
investigation.” A copy of the Special Division’s Order is submitted as Exhibit 2.
To date, my office has successfully investigated and prosecuted a
variety of individuals and businesses for a wide-range of federal criminal law. We
have obtained convictions of 7 individuals, 4 corporations, and 1 law firm, and
civil damages and fine of $1,050,000 from a major securities broker dealer. To
date, we have recovered more than $4.5 million in fines and penalties. A
summary identifying the prosecutions we initiated to date, and the results of those
proceedings, is submitted as Exhibit 3. Our prosecutions have included

convictions of one corporation and its senior vice president of giving Secretary

2
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Espy in excess of $6,000 in gratuities; illegal campaign contributions under the
Federal Election Campaign Act; falsification of corporate books and records to
conceal $46,000-worth of illegal campaign contributions under the Foreign
Corrupt Practices Act; interstate transportation of stolen property and money
laundering resulting from a $20,000 illegal campaign contribution; false
statements to the Federal Election Commission, a federally insured bank, federal
investigators, and federal agencies.

The Committee has inquired of the circumstances behind our recent
successful prosecution of Ronald H. Blackley, and my concerns about the delays
that resulted from the Department of Justice’s opposition to that prosecution. I
believe this case illustrates some of the impediments to effective law enforcement
that can result from efforts by DOJ to rein-in the most fundamental attribute that
Congress has conferred on the independent counsels -- namely, their
independence.

On December 1, 1997, we convicted Ronald H. Blackley of three
counts in violation of 18 U.S.C. § 1001. Defendant Blackley, as Chief of Staff to
the Secretary of Agriculture, was the “alter-ego” of the Secretary of Agriculture.
He was one of the most powerful persons in USDA, which in 1993 had a budget in

excess of $60 billion and over 100,000 employees. As Chief of Staff, Blackley

3
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had significant input and considerable influence in many of the wide variety of
USDA programs and decisions including government subsidies to agri-businesses.
Blackley was convicted of three counts of lying to hide $22,000 he received in
1993, in violation of 18 U.S.C. § 1001, from Mississippi agri-businesses he
previously represented. These businesses sought and received in excess of
$400,000 in USDA subsidies in the one year that Blackley served as Espy’s Chief
of Staff, and Blackley attempted to influence and reverse a USDA decision not to
provide one of those businesses with the amount of subsidies it requested.

In January 1993, prior to Mr. Espy’s confirmation as Secretary of
Agriculture, issues arose as to possible conflicts of interest between defendant
Blackley and various Mississippi agri-business entities he had represented.
Blackley had served as an agriculture aide to Mississippi Congressman Espy from
1989 until Espy was appointed Secretary of Agriculture. Beginning sometime in
1987, he operated a private consulting firm -- Ron Blackley & Associates --
which, among other things, advised agri-businesses seeking farming subsidies
from USDA. In response to conflict of interest allegations and questions raised by
Senate Agriculture Committee staff members, Blackley claimed that he had
severed all his business relationships, and in January 1993 had no personal

business interests. He said that his only source of income was the Congressional

4
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salary he was receiving as a Congressional aide to then Congressman Espy. Espy,
on January 21, 1993, appointed Blackley as his Chief of Staff at USDA.

The jury found in Count One that defendant Blackley knowingly and
willfully made false, fictitious and fraudulent statements and representations by
omitting to disclose the $22,000 he received from Mississippi agri-businesses on
his 1993 Public Financial Disclosure Report. Blackley, as a senior government
official in the Executive Branch, was required by the Ethics in Government Act to
file complete and accurate Public Financial Disclosure Reports so the reviewing
agency and the public would know of any conflicts of interest. The agri-
businesses that gave Blackley the $22,000 had been clients of Blackley's
consulting business and had matters pending before USDA.

In February 1994 defendant Blackley changed jobs from Chief of
Staff to Chairman of the Loan Resolution Task Force of USDA. In August 1994,
after the Attorney General filed her application for appointment of an Independent
Counsel to investigate allegations of misconduct by Secretary Espy, the Office of
Inspector General of the USDA commenced an investigation of Blackley.
Allegations had arisen that, while Chief of Staff, Blackley had intervened on
behalf of certain Mississippi agri-businesses who were former clients of

Blackley’s consulting business and who had appeals pending before USDA. The

s
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USDA-IG’s investigation disclosed that in 1993, out of a total of only ten
nationwide agri-business appeals to reach the highest USDA senior review level in
Washington, D.C., five of these were from Mississippi. Each of these five
involved a former client of Blackley, and each was granted some relief after
Blackley as Chief of Staff intervened.

During the course of that USDA-IG investigation, defendant Blackley
made statements to the agents that he had severed all prior business and financial
interests upon being appointed Chief of Staff; that in 1993 he received no income
or consulting fees directly or indirectly from previous clients; that his only income
was his USDA salary; and that his 1993 Financial Disclosure Report was correct.
The jury found defendant Blackley guilty of Count Two, which charged that in
November 1994, Blackley made these false representations and concealed the
$22,000 in a sworn statement that he gave to those investigating agents.

In 1995 defendant Blackley resigned from the USDA and became a
Special Assistant to the Administrator -- United States Agency for International
Development. On May 23, 1996, following the investigation by the Office of
Independent Counsel, the grand jury indicted Five M Farming Enterprises, Brook
Keith Mitchell, and his son, Brook Keith Mitchell, Jr., for conspiracy to defraud

the USDA and false statements to illegally obtain $700,000 in USDA subsidies.

6
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Blackley was identified as an unindicted co-conspirator in the Five
M/Mitchell scheme and, after that disclosure, the USAID Inspector General
commenced an investigation to determine whether Blackley's Top Secret security
clearance should be withdrawn. The jury convicted Blackley of Count Three
which charged that he lied to USAID-IG investigators in a sworn statement he
gave them that, “after I ended my consulting business and entered U.S.
Government service I did not receive any remuneration of any kind from Mitchell
or anyone else.”

The evidence at trial revealed that defendant Blackley not only
accepted more than $22,000 from Mississippi agri-business entities regulated by
USDA, he also attempted to influence, and have reversed, an adverse decision
concerning one of these entities that had received over $300,000 in subsidy
payments‘.from the USDA in 1993, and then lied repeatedly by denying his receipt
of the $22,000 -- on his Public Financial Disclosure Form; to the Inspector
General of USDA; and to the Inspector General of USAID. Each of the three
Counts of 18 U.S.C. § 1001 of which Blackley was convicted carries a maximum
of five years imprisonment and a $250,000 fine, and the date for Blackley’s

sentencing has been set for February 12, 1997.
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This corrupt activity by a senior executive government official
undermines the public’s confidence in the regulatory process and suggests to the
public that government largesse goes not necessarily to those most entitled to
it -- but to those who are cozy with the regulators or to those who are willing to
purchase it.

As the Supreme Court observed:

A democracy is effective only if the people have faith in

those who govern, and that faith is bound to be shattered

where high officials and their appointees engage in

activities which arouse suspicion of malfeasance and

corruption.

In my judgment it is a prosecutor’s sworn duty and obligation to
fully investigate and, where appropriate, vigorously prosecute those Executive
Officials who illegally accept things of value from persons and entities who have
matters pending before that Executive’s department, or who lie about things of
value received from regulated entities, whether the lie occurs on Financial
Disclosure Reports or to government investigators.

In the earlier related prosecution, United States v. Five M Farmihg
Enterprises, et al., Brook K. Mitchell, Sr. and Five M Farming Enterprises pleaded
guilty to one count of conspiracy to illegally obtain $770,000 in USDA subsidy
payments, two counts of false statements to USDA and one count of false entries

8



65

on USDA forms to illegally obtain the subsidy program.

Both the Five M Farming and Blackley convictions came in the face
of strong opposition from DOJ, opposition that, I believe, did not have a
principled basis either in effective law enforcement or in the Independent Counsel
statute. That opposition, however, served to make our efforts more difficult and
time-consuming.

I will give only the briefest summary of the facts behind these
prosecutions here. The Five M defendants were a 5,000-acre farming operation in
Mississippi, and the farmers who owned it; they received substantial but
undeserved subsidies from the Department of Agriculture in the early 1990s, and
were close to then-Congressman Mike Espy. Blackley, at the time, was an aide to
Congressman Espy, who moonlighted as a farm consultant, and who in that
capacity drew up the fraudulent farm plans that brought the Five M defendants
their illegal subsidies. When Secretary Espy named Blackley as his chief of staff,
Blackley was alleged to have intervened before the Department of Agriculture in
favor of the Five M defendants to help them get $179,000-worth of agriculture
subsidies, which USDA had previously denied them. Blackley lied to the USDA
and on his 1993 Public Financial Disclosure Report to conceal the fact that he had

been receiving monetary payments from entities with interests before the

9
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Department, and on whose behalf he intervened.

As of late December, 1994, DOJ was aware of at least some of these
facts, but declined in March 1995 to prosecute or otherwise pursue them. My
office became aware of these facts as a natural outgrowth of our investigation of
Secretary Espy. Although we believed that our jurisdictional grant authorized us
to proceed, in an effort to avoid the endless challenges to jurisdiction we
approached DOJ to see if it would be willing to refer Blackley and matters in
which he was involved to us as related matters under 28 U.S.C. § 594(e). In
informal discussions, DOJ refused to recognize this office’s jurisdiction over
Blackley, and urged us not to seek referral from the Special Division, even though
Section 594(e) authorized me to ask either the “AG or the division of the court to
refer . . . matters related to the IC’s prosecutorial jurisdiction.”

We applied, on January 25, 1996, to the Special Division of the U.S.
Court of Appeals for the District of Columbia Circuit for referral of a related
matter, which is authorized in § 594(e) of the Independent Counsel statute.
Specifically, we sought:

The jurisdiction and authority to investigate and

prosecute any violation of any federal law, other than a

Class B or C misdemeanor, by any organization or

individual, related to any application, appeal, or request
for subsidy made to or considered by the United States

10
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Departrhent of Agriculture, for which Secretary of

Agriculture Alphonso Michael (Mike) Espy and/or his

Chief of Staff Ronald Blackley intervened in the

application, approval, or review process.
This application, together with accompanying evidentiary documents, was
necessarily filed under seal, but since we wanted to be entirely above-board in our
relations with DOJ, we simultaneously served a copy of the Application on DOJ.
Not long afterward, DOJ filed a vigorous opposition to our Application, we then
filed a reply, and there was a succession of other pleadings filed both by DOJ and
us. These filings as a whole remain under seal, but at a later time the Special
Division released redacted versions of some of them to the public. Copies of these
unsealed pleadings are submitted as Exhibits 4A -- Opposition of the United States
to Application For Referral of Related Matter, filed February 20, 1996;
4B -- Office of Independent Counsel’s Reply In Further Support of Its Application
For Referral of Related Matter, filed February 26, 1996; and 4C -- Order of the
Special Division authorizing Independent Counsel Smaltz to make public previous
sealed Order re jurisdiction, dated May 22, 1996.

DOJ gave two reasons why it did not want our application to be

granted. The first, they argued. was that the requested referral was not truly

related to our jurisdictional mandate. The second was that DOJ would not
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concede -- despite the clegr wording of the statute -- that the Special Division had
the legal power to make such a referral without DOJ’s blessing. However, [ am
firmly of the view that the only real motivation behind DOJ’s opposition was the
latter reason -- i.e., an attempt to keep the Special Division, and hence the
independent counsel, from exercising too much independence from DOJ. In other
words, DOJ wants to control the scope and direction of the Independent Counsel’s
investigation.

1 draw the conclusion that DOJ did not really believe that the
requested referral was unrelated to my jurisdiction for two reasons. The first is
that the connection between the requested referral and my original jurisdiction
should be quite obvious to an objective observer. Indeed, in considering our
Application, the Special Division noted:

In referring a related matter, this court is interpreting, but

not expanding, the independent counsel’s original

prosecutorial jurisdiction, thus permitting the court to

make explicit the independent counsel’s jurisdiction over

a matter that was implicitly included in the original grant

of prosecutorial jurisdiction.

Inre Espy, 80 F.3d 501, 509 (D.C. Cir., Special Division for the Purpose of
Appointing Independent Counsels, 1996), submitted as Exhibit 5.
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The Special Division, in granting the referral, summarized the situation as follows:

Id. at 509.

We conclude that IC Smaltz has shown that the new
matter is demonstrably related to the factual
circumstances that gave rise to the Attorney General’s
initial investigation and request for appointment of an
independent counsel. He has identified evidence
allegedly showing a pattern of conduct involving
payments or gifts to Espy and his close associates in
return for favorable treatment by the Department of
Agriculture, which was developed during the IC’s
original investigation of Secretary Espy’s acceptance of
gifts from parties with business pending before the
Department of Agriculture and which arose out of that
investigation and is connected with it.

Likewise, in the Five M prosecution, the trial judge -- The Honorable

Thomas Penfield Jackson -- went so far as to review for himself the record put

before the Special Division on the referral application, and concluded anew that

the referral was entirely proper:

[TThe court agrees that the Special Division acted within
its authority, primarily because the Five M Farming case
is “demonstrably related” to the Espy investigation
[Independent Counsel] Smaltz was appointed to oversee.
Morrison, 487 U.S. at 679 (establishing “demonstrably
related” standard). The Court has reviewed in camera
the evidence of relatedness before the Special Division,
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and has no doubt that referral of this case did not
impermissibly expand the Special Division’s original
grant of jurisdiction.

U.S. v. Five M Farming Enterprises, Order entered 10/28/96. (Submitted as
Exhibit 6)

The second reason why I do not believe that DOJ’s opposition to the
referral had anything to do with how closely the matters were related was the
contrasting situation in United State:v v. Tucker. In Tucker, a Whitewater
prosecution brought against defendants not named in the original Whitewater
mandate, DOJ itself made the referral, and then aggressively (and successfully)
defended the referral all the way to the Eighth Circuit. I won’t go into the
complicated Tucker facts here -- they can be found at 78 F.3d 1316 and 1319-
1320 -- but it is difficult if not impossible to perceive a principled basis upon
which our requested referral could be opposed while the Tucker referral is
supported. The only real distinction between the two is that DOJ made the Tucker
referral but was bypassed in the decision-making process for our referral.

Thus, the real reason for DOJ’s strident opposition to this referral
appears to have been a turf war -- it simply could not concede that the Special

Division could make a referral of which it did not approve. DOJ was, in effect,

trying to preserve an earlier decision of the Special Division, I re Olson, 818 F.2d
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34,47 (D.C. Cir., Special Division for the Purpose of Appointing Independent
Counsel, 1987), which had at least suggested the Special Division could not make
a referral without DOJY’s acquiescence. However, following the Olson decision,
Congress had amended section 594(e) expressly to establish that either DOJ or the
Special Division could make such referrals. (The Special Division reviewed this
legislative history at 80 F.3d 504 to 506). DOJ’s opposition thus was just an
attempt to convince the Special Division not to exercise the power that Congress
had affirmatively given it.

As I have already indicated, the Special Division was unpersuaded,
and it granted the referral. This was, I submit, in keeping with the whole
philosophy of the independent counsel act, which after all is designed to minimize
DOJ’s control over the independent counsels’ investigations. As Chief Judge
Edwards of the D.C. Circuit Court of Appeals perceptively noted, “the ‘entire
purpose’ of the independent counsel statute was to provide independence from the
Executive Branch . .. .”" (In re Charge of Judicial Misconduct or Disability, 39
F.2d 374, 382 (emphasis in original). |

Nevertheless, although the referral was ultimately granted, DOJ’s
refusal to refer -- and its opposition to our application to the Special Division --

significantly delayed our efforts. Aside from the considerable delay involved in

is
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clarifying our ability to proceed -- in excess of eight months -- DOJ’s opposition is
continually raised by defendants as a means of resisting prosecutions. In both the
Five M and the Blackley prosecutions, defendants vigorously argued against our
jurisdiction to proceed, almost solely on the basis of DOJ’s opposition. Not
surprisingly, the courts just as vigorously shot this defense down, but not without
a considerable expenditure of time and resources on our part to defend the referral
yet again. Indeed, as of today, Secretary Espy is actively opposing our pending
prosecution of him on this very same ground, even though his indictment is totally
unrelated to the referral. On November 5, 1997, Espy filed a motion to dismiss his
Indictment for “Defects in the Institution of the Prosecution.” The motion is
predicated on the claim that “the Special Division acted in violation of the Ethics
In Government Act and exceeded the constitutional limits of the Special
Division’s authority, by conferring additional prosecutorial jurisdiction upon the
Independent Counsel over the objection of the Attorney General,”

Defendant Blackley's pretrial motion to dismiss his indictment on
jurisdictional grounds gave the district court occasion to reflect on the need fér the
independence of the independent counsel. In denying Blackley’s motion to
dismiss, Judge Lamberth stated, in his Memorandum Opinion filed November 12,

1997 (copy submitted as Exhibit 7):
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[1]f an Independent Counsel is supposed to operate as
nothing more than the identical twin of the Department
of Justice, with no permissible variance in prosecutorial
discretion, then the need for the Independent Counsel
structure becomes highly questionable. Underlying the
Attorney General's decision to proceed under 28 U.S.C.
§ 592 and invoke the Independent Counsel statute is a
presumption that the executive branch is an ineffective
prosecutor of high ranking federal executive officials
and national campaign committee officers, and where
conflicts of interest may affect the Department of
Justice’s objective exercise of prosecutorial

discretion . . . . For the Independent Counsel to play a
meaningful role, he or she is necessarily expected to act
in a manner different from, and sometimes at odds with,
the Department of Justice . . . . (emphasis added).

Id. at 15-16.

Blackley claimed that his prosecution for false statements was
contrary to DOJ policy which, according to him, proscribed prosecution of 18
U.S.C. § 1001 violations unless the non-disclosure concealed significant
underlying wrongdoing. He asserted that, under § 594(f)(1) of the Ethics in
Government Act, an Independent Counsel is required to comply with the
established policies of DOJ and. therefore, his prosecution was invalid. Judge
Lamberth, in rejecting that claim. stated:

The question ultimately presented by this challenge to

the indictment is whether the charges against Ronald

Blackley present a case where adherence to DOJ policies

would be inconsistent with the purposes of the

17
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Independent Counsel statute, and therefore permissible
under section 594(f)(1). The court’s answer is in the
affirmative, as it is this court’s conclusion that these
alleged violations of 18 U.S.C. § 1001, which involve
either “knowing” or “willful” false statements by
Blackley, involve the type of ethically-based offenses
which the section 594(f)(1) “to the extent possible”
exception anticipates. Therefore, the Independent
Counsel may prosecute this case, even if said
prosecution is contrary to the general prosecutorial
policies of DOJ.

In this court’s view, adherence to an executive branch
policy that directs a prosecutor to not pursue
indictments against executive branch employees for their
criminal ethical violations is in direct contravention with
the task with which an Independent Counsel is

charged . . .. For this reason, to follow the policy of
DOJ would be “inconsistent with the purposes of this
chapter [the Independent Counsel statute]” and,
therefore, departures from the policy are not only
permissible, but expected.

. ... Potential criminal ethical violations that may be
too.small to concern the Department of Justice are
nonetheless properly within the purview of the
Independent Counsel because the Independent Counsel
is, in a sense, charged with the responsibility of ensuring
that public officials have maintained the highest
standards of ethical conduct. Following an executive
branch policy concerning 18 U.S.C. § 1001 could
prevent an Independent Counsel from performing the
exact task that the executive branch, the Special
Division, and by implication, the public, have asked him
or her to perform. (emphasis added)

18
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Although it lost the referral fight more than a year and a half ago,
DO itself has been other than totally passive in this matter. Two recent
articles -- in the New York Times -- have cited high DOJ officials as criticizing my
office for pursuing these matters, in the larger context of disparaging statements
that describe the current independent counsels as “overzealous amateurs who have
tried repeatedly to expand jurisdiction,” and then attempting to blame them for
Attorney General Reno’s decision whether or not to appoint an Independent
Counsel in current matters. For example, the New York Times of November 25,
1997 (Exhibit 8) reported:
Ms. Reno’s unwillingness to seek an independent prosecutor in
the campaign finance case appears to be shaped by her
experiences -- almost all bad from her point of view -- with other
outside counsels appointed at her request since she took over in

1993....

[I]n recent years, top advisors to Ms. Reno have complained
bitterly about the quality of independent prosecutors. . . .

[Some Justice Department] officials regard four of the five
independent prosecutors appointed under Ms. Reno as overzealous
amateurs who have tried repeatedly to expand jurisdiction . . ..

[Slome lawyers who have worked with the Attorney General in

recent years have said she seems to impose a higher standard as
dissatisfaction with the counsels has increased.

19
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These remarks are particularly unsettling because the overwhelming
majority of the attorneys in the independent counsel offices are detailed from DOJ
and the United States Attorey offices, and a significant portion of the remainder
are former DOJ employees or AUSAs. Similarly, most of the investigators in the
independent counsel offices are on detail from the FBI or other federal
investigative agencies. Disparaging the quality of personnel in the independent
counsel offices brings disrepute upon the Department of Justice and those
enforcement services from which they are drawn.

In a similar vein, the New York Times of November 29, 1997
reported:

{Alfter repeated clashes with independent prosecutors, Ms.

Reno and her advisors have grown disillusioned with many aspects of
the independent counsel law, say Justice Department officials, current
and former.

Ms. Reno’s disputes with independent prosecutors, waged

largely in closed arguments and sealed court documents, are
emerging as a sobering experience that is shaping her views. . ..

Mr. Smaltz has aggressively urged Ms. Reno to broaden his

jurisdiction since his appointment in 1994 . . .. He tangled with her
once over whether he could expand his charter to investigate Tyson to
see whether it had given unlawful gratuities to other officials. Ms.

Reno barred a broader inquiry.

(Submitted as Exhibit 9).
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Finally, in addition to these recent news reports, the December 1,
1997 New Yorker magazine article “Janet Reno, Alone,” which relies in part on
interviews with the Attorney General and others at DQOJ, states: “Reno,
meanwhile, has quietly -- and unsuccessfully -- made an effort to rein in some of
those far flung prosecutions. Some suggest that this setback to Reno’s authority
may be affecting her current decisions.” (p. 45) (emphasis added). Such
statements, coming as they do from federal prosecutors and apparently sanctioned
at the highest level, are nothing less than shocking. They threaten to undermine
not only the efforts of the independent counsels in the already difficult job of
prosecuting public corruption, but also the fair administration of justice.

Amazingly, these statements were made to the press at a time that
allowed them to be published while the jury was hearing the Blackley case. The
potentially devastating effect of such statements on the prosecution, had they been
read by the jurors and given credence, is apparent.

The Independent Counsel statute commands the Special Division, in
defining an Independent Counsel’s scope of prosecutorial jurisdiction, to: |

assure that the Independent Counsel has adequate

authority to fully investigate and prosecute the subject
matter with respect to which the Attorney Genera!l has
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requested the appointment of the Independent Counsel,
and all matters related to that subject matter.”

28 1U.S.C. § 593(b)(3). The Special Division accepted verbatim the jurisdictional
grant proposed by Attorney General Reno in her August 8, 1994 Application
(Exhibit 1). In that Application, she specifically acknowledged:

In order to ensure that prosecutive decisions are made
without any possible appearance of conflict of interest,
the Act places significant constraints on the
Department’s ability to exercise its customary
prosecutorial discretion when investigating a person
under the Act. The Department must apply for the
appointment of an Independent Counsel whenever
information in the Department’s possession presents a
potential violation of federal criminal law other than a
Class B or Class C misdemeanor or an infraction, and
“there are reasonable grounds to believe that further
investigation is warranted.” 28 U.S.C. § 592(c).... It
should be left to the Independent Counsel to exercise
prosecutorial discretion and to determine whether
additional investigation and/or prosecution is warranted
in this marter. (emphasis added)

Id. atpA4.

Accordingly, the jurisdictional grant authorized me not only to
investigate and prosecute whether Espy “committed a violation of any federai
criminal law . . . relating in any way to the acceptance of gifts by him” from
USDA-regulated individuals or companies, but also to investigate and prosecute

other violations of any federal criminal laws “developed during {any]

22
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investigation . . . and connected with or arising out of that investigation.” The
Independent Counsel statute, § 594(e), authorized the procedure of applying to the
Special Division; the courts have held that the Blackley prosecution was four-
square within that jurisdictional mandate; and DOJ’s unwarranted efforts to
control the scope and course of my investigation significantly delayed our
investigation.

Thank you.

I would be pleased to answer any follow-up questions from the

Committee.

(5]
(")
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Mr. BURTON. I'm going to have Mr. Bennett ask some questions,
and then I'll follow him. Mr. Bennett.

Mr. BENNETT. Thank you, Mr. Smaltz. Nice to see you here
today. I think, for the record, I notice that you’ve brought four obvi-
ously very hard-working members of your staff with you. I won-
dered if you want an opportunity to introduce those people to us
here today?

Mr. SMALTZ. Certainly. Immediately to my left is Charles Bakaly,
who’s been with my office since I've been sworn in. Next to him is
my right and left hand, Jan Drake. She is my personal secretary
and who worked very hard to get this opening statement and the
submitted statement typed. Next is Rocsoe Howard, one of our lead
trial attorneys. Mr. Howard is a professor of law at the University
of Kansas, and he has taken a sabbatical from there to come and
work in my office on behalf of some prosecutions. And next to him
is Nathan Muyskens, who is a young lawyer who worked in the
Senate for a while and decided to come over and see how a prosecu-
tor’s office functions and is doing a very, very fine job.

Mr. BENNETT. Welcome to all of you here.

Mr. Smaltz, I don’t believe you and I ever met until today; is that
correct?

Mr. SMALTZ. That is correct.

Mr. BENNETT. In fact, I think we've only spoken on the telephone
maybe three times for I believe less than 10 minutes. Would that
be an accurate statement?

Mr. SMALTZ. That’s accurate.

Mr. BENNETT. Have you been particularly politically active, sir,
prior to arriving here today?

Mr. SMALTZ. No.

Mr. BENNETT. What political activity have you engaged in going
back from college forward?

Mr. SMALTZ. Well, when I was in college, I was president of the
young Democrats.

Mr. BENNETT. You mean the young Republicans?

Mr. SMALTZ. No, I mean the young Democrats. I was a very, very
die-hard Democrat for many years. And I had almost an apolitical
political life outside of making an occasional contribution to one
candidate or another. I have never sought any elected public office.

Mr. BENNETT. Have you ever held any appointive office in any
Republican administration?

Mr. SMALTZ. No.

Mr. BENNETT. I believe Chairman Burton indicated that your
wife is a judge in Los Angeles; is that correct?

Mr. SMALTZ. She is.

Mr. BENNETT. And with respect to your professional background,
Mr. Smaltz, I should note, in addition to the strong résumé recited
by chairman, that the Director of the FBI, as Mr. Lantos aptly
notes, the very distinguished Director of the FBI Louis Freeh, paid
Kou high compliments here early this morning. I'm not sure you

eard those compliments, but he was quite complimentary of your
outstanding reputation, and we are pleased to have you here.

Mr. SMALTZ. Glad to hear that. Thank you.

Mr. BENNETT. Let me just go into the matter of your original ap-
pointment by the Special Division of the U.S. Court of Appeals with
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Eespect to the investigation of former Secretary of Agriculture
Spy.

Did you actively seek that appointment?

Mr. SMALTZ. No. I put my name in—my name had been put in
consideration for—as a possible candidate for an independent coun-
sel if the need would ever arise. I didn’t even know it was put in
originally until I was subsequently told. I sent in my résumé and
sat back and waited, and the next thing I know, I got a call from
the Special Division, who told me they were looking for someone
to act as independent counsel in connection with the application
the Attorney General had filed.

Mr. BENNETT. And I believe that you have brought a series, I
think, of nine exhibits with you here today; is that correct?

Mr. SMALTZ. Yes, sir.

Mr. BENNETT. Mr. Chairman, I would perhaps move that those
exhibits, which I think are numbered Smaltz 1 through 9, be made
part of the record.

Mr. LANTOS. Does staff have authority to make motions at the
committee, Mr. Chairman?

Mr. BENNETT. I will withdraw that, Mr. Lantos, and would note
that the Chair ask that they be marked as exhibits.

Mr. LanTos. I think it is appropriate to differentiate between the
functions. I chose not to object to staff beginning the questioning,
which I have felt all along is an inappropriate procedure, but there
is a line beyond which you really transgress upon your position as
staff attorney, Mr. Bennett. _

Mr. BENNETT. And, Mr. Lantos, I meant no offense, and I apolo-
gize to you, sir.

Mr. BURTON. The Chair would note that, under the protocol
which was passed by the committee early on, the chief counsel to
the committee has tKe right to question f};r up to 30 minutes with
the consent of the chairman. And you are correct, Mr. Lantos, how-
ever, that he can’t make any kind of a motion like that.

So I will make the motion that those be included in the record.
And without objection, so ordered.

[The information referred to follows:]
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Fox the Distrc of Colomil Oy
UNITED STATES COURT OF APPEALS -
POR THE DISTRICT OF COLUMBIA cxnm AUG 08 1994
INDEPENDENT COUNSBEL DIVISION
RON GARvVIN

, CLERK
In re ALPHONSO MICHAEL (MIKE) ZSPY ) Alwe. o4z
)

APPLICATION TO THE COURT PURSUANT TO 28 U.8.C. § 592(c) (1)

In accordance with the Independent Counsel Reauthorization
Act of 1994 ("the Act”), I hereby apply for the appointment of an
Independent Counsel to investigate whether any violations of
federal criminal law were committed by Secretary of Agriculture
Alphonso Michael (Mike) Espy, and to determine whether
prosecution is warranted.

Background. On March 17, 1994, there was a press report
that Tyson Foods, Inc., a major poultry processing corporation
headquartered in Arkansas, was receiving lenient treatment from
the Department of Agriculture on a number of pending regulatory
issues. The article also described a number of alleged
gratuities received by Secretary Espy. Based on the article, the
Department of Agriculture Office of Inspector General conducted
an inquiry into the alleged gratuities, and subsequently, on
April 19, 1994, referred to the Department of Justice allegations
that Secretary Espy may have violated 21 U.S.C. § 622, the anti-
gratuity provision of the Meat Inspection Act, by accepting gifts
from Tyson Foods.

At the time of the Department's receipt of thess
allegations, the Independent Counsel Act had not yet been

reauthorized, following its lapse in December 1992. The



83

-2 -
Department's Public Integrity Section investigated the
allegations. I have revieved the investigative findings in light
of the strictures and procedurss of ths Act, as signed into law
on June 30, 1994, and I conclude, within the meaning of the Act,
that "there are reasonable grounds to bslieve that further
investigation is warranted” of allegations that Secretary Espy
violated a federal criminal law other than a Class B or C
aisdemeanor or an infraction.' 28 U.S.C. § 592(c) (1) (A).

gifts Accepted by Secretary Espy. Investigation developed
_evidence that Secretary Espy accepted gifts from Tyson Foods in
the course of two separats trips, one to Arkansas in May 1993 and
one to Texas in January 1994. The gifts fall into the categories
of entertainment, transportation, lodging and meals. In total,
the gifts amount to at least several hundred dollars in value.

In addition to the alleged gifts from Tyson Foods, the
Department's investigation also included preliminary reviews of
other instances in which Secretary Espy allegedly received gifts
from organizations and individuals with business pending before
the Department of Agriculturae.

! The Act permits the Department to take up to 30 days
before commencing a preliminary investigation, 28 U.s.cC.
§ 591(d)(2), and to conduct a preliminary investigation for up to
90 additional days before determining whether the appointment of
an Independent Counsel is required, id, § 592(a)(1). However,
the Act does not require the De; t to wait until the end of
the 90-day preliminary investigation period before seeking the
appointment of an Independent Counsel. In this case, based upon
the current status of the Departmant's investigation, the
Department has concluded that the matter requires "further
é::::tiqation," within the meaning of the Act, by an Independent

el,
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Applicable Statutes. The facts established by the
Department's investigation represent potential violations by
Secretary Espy of 21 U.S.C. § 622 and 18 U.S.C. § 201(c).

Title 21, United States Code, Section 622 is a strict anti-
gratuity statute which prohibits any Department of Agriculture
employee or officer with responsibilities under the Meat
Inspection Act from accepting any gift from any person engaged in
commerce, without regard to the intent of the donor or the donee.
Subsequent judicial interpretation of this law, and a Memorandum
of Understanding reached between the Department of Justice and
‘the Department of Agriculture in July 1976, have limited scmewhat
the broad sweep of the law. It is now clear that a gift does not
violate the statute if it is motivated by ; personal or family
relationship, or if it is trivial in value, such as soft drinks,
coffae, pencils and coffee cups. However, the acceptance of non-
trivial gifts of entertainment, transportation, lodging and meals
by a Department of Agriculture official who has responsibilities
under the Meat Inspection Act, from an entity that is subject to
regulation by the Department of Agriculture, falls within the
purview of the statute.

The other statute at issue is Title 18, United States Code,
Section 201(c), tha general gratuity statute. Section 2oikc)
requires proof that a gift was given for or because of official
acts. No evidence has been developed during the investigation
suggesting that Secretary Espy accepted the gifts as a reward

for, or in expectation of, his perforsance of official acts.
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However, under the Independent Counsel Act, the Department of
Justice may not decline to seek the appointment of an independent
counsel on the ground of a lack of evidence of the requisite
state of mind "unless there is clear and convincing evidence that
the person lacked such state of mind." 28 U.S.C.

§ 592(a) (2)(B) (ii).

Strictures of the Act. In order to ensure that prosecutive
decisions are made without any possible appearance of conflict of
interest, the Act places significant constraints on the
Department's ability to exercise its customary prosecutorial
discretion when investigating a person under the Act. The
Department must apply for the appointment of an Independent
Counsel whenever information in the Department's possession
presents a potential violation of federal criminal law other than
a Class B or Class C misdemeanor or an infraction, and "there are
reasonable grounds to belisve that turth;r investigation is
warranted.” 28 U.S.C. § 592(¢). " The Act removes from the
Department the power to use traditional investigative tools such
as the grand jury to further develop the facts. Seg 28 U.S5.C. §
592(a) (2) (A). It should be left to the Independent Counsel to
exercise prosecutcrial discretion and to determine whether
additional investigation and/or prosecution is warranted in this
matter.

A:sg:nsz_ﬁgngillil_zinﬂins- In light of the strictures and
procedures of the Act, I hereby apply for the appointment of an
Independent Counsel because I conclude, under the Act, that



86

-5 =
"there are reasonable grounds to believe that further
investigation is warranted” of allegations that Secretary Espy
violated a federal criminal law other than a Class B or C
misdemeanor or an infraction. 28 U.S5.C. § 592(c) (1) (A).

The Department of Justice is in possession of investigative

materials and relevant documentation which it will make available
to the Independent Co! 1.

Recommended Jurisdiction. Pursuant to 28 U.S.C.
§ 593 (b)(3), I recommend and request that the Special Division

of the Court grant the Indepandent Counsel jurisdiction to
investigate Secretary Espy's possible violation of federal
criminal laws such as 21 U.S.C. § 622 and 18 U.S.C. § 201, by
accepting gifts from organizations or individuals regulated by
the Department of Agriculture, and to determine whether
prosecution is warranted. The Independent Counsel should be
given all the powar, authority and obligations outlined in 28
U.S.C. § 594. 1In this connection, I have appended hereto a

recommended statement of the scope of prosecutorial jurisdiction

"for the Independent Counsel.
Respectfully submitted,

Attgfney General of the United States

vATED: w
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RECOMMENDED STATEMENT OF JURISDICTION OF INDEPENDENT COUNSEL

The Independent Counsel shall have jurisdiction and
authority to investigate to the maximum extent authorized by the
Independent Counsel Reauthorization Act of 1994 whether Alphonso
Michael (Mike) Espy, Secretary of Agriculture, has committed a
violation of any federal criminal law, other than a Class B or C
misdemeanor or infraction, relating in any way to the acceptance
of gifts by him from organizations or individuals with business
pending before the Department of Agriculture.

The Independent Counsel shall have jurisdiction and
authority to investigate other allegations or evidence of
violation of any federal criminal law, other than a Class B or C
misdemeanor or infraction, by any organization or individual
developed during the Independent Counsel's investigation referred
to above, and connected with or arising out of that
investigation.

The Independent Counsel shall have jurisdiction and
authority to investigate any violation of 18 U.S.C. § 1826, or
any obstruction of the due administration of justice, or any
material false testimony or statement in violation of federal
criminal law, in connection with any investigation of the matters
described above.

The Independent Counsel shall have jurisdiction and
authority to seek indictments and to prosecute any organizations
or individuals involved in any of the matters described above,
who are reasonably believed to have committed a violation of any
federal criminal law arising out of such matters, including
organizations or individuals who have engaged in an unlawful
conspiracy or who have aided or abetted any federal offense.

The Independent Counsel shall have all the powers and
authority provided by the Independent Counsel Reauthorization Act

of 1994.
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7Or ™O Disiish of Cotumbia
UNITED STATES COURT OF APPEALS - "
FOR TEE DISTRICT OF COLUMBIA cIrcorr  FIED SEP G2 1994
Division for the Purpose ot RO SARYViN
Appointing Independent Counsels CLERK

Ethics in Government Act of 1978, As Amended
In re: In re Alphonso Michael Division No. 94-2
(Mike) Espy
order Appointing

Independent Counsel

Before: SkwtrLlE, Presiding, and BUTINER and SN¥ED, Senior Circuit
Judges.

Upon consideration of the application of the Attorney General
pursuant to 28 U.S.C. § 592(c) (1) (A) for the appointment of an
independent counsel with authority to exercise all the power,
authority and obligations set forth in 28 U.S.C. § 594, to
investigate whather Alphonso Michael (Mike) Espy, Secretary of
Agriculture, has committed a viplation of any federal criminal law,
other than a Class B or C misdemeanor or infraction, relating in
any way to the acceptance of gifts by him from organizations or
individuals with business pending befora the Department of
Agriculture; it is

ORDERED by the Court in accordance with the authority vested
in it by 28 U.S.C. § 593(b) that ____Donald C, Smaltz - ,
Esquire, of the Pennsvivania and california bars, with offices at
Smaltz & Anderson, 333 South Grand Ave.. Suite 3580, Los Angeles,
California 90071, be and is hereby appointed Independent Counsel
with full power, independent authority, and jurisdiction to

investigate to the maximum extent authorized by the Independent
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Counsel Reauthorization Act of 1994 whether Alphonso Michael (Mike)
Espy, Secretary of Agriculture, has comnitted a wviolation of any
federal criminal ‘law, other than a Class B or ¢ misdemeanor or
intriction, relating in any way to the acceptance of gifts by him
from organizations or individuals with business pending before the
Department of Agriculture.
The Independent Counsel shall have jurisdiction and authority
“to investigate other allegations or evidence of violation of any
federal criminal law, other than a Class B or C misdemeanor or
infraction, by any organization or individual developed during the

Independent Co l’s investigation referred to above and connected

with or arising out of that investigation.

The Independsnt Counsel shall have jurisdiction and authority
to investigate any violation of 28 U.S.C. § 1826, or any
obstruction of the dus administration of justice, or any material
false toltinogy or statement in violation of federal criminal law,
in connection with any investigation of the matters described
above.

The Independent Counsel shall have jurisdiction and authority
to seek indictments and to prosecute any organizations or
individuals involved in any of the matters dﬁscribod above, who are
reasonably believed to have committed a violation of any gcdcral
criminal law arising out of such matters, including organizations
or individuals who have engaged in an unlawful conspiracy or who
have aided or abatted any federal offense.

The Independent Counsel shall have all the powers and
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authority provided by the Independent Counscl Reautnczi:atioﬂ/}\\ci
of 1994. It is T

FURTHER ORDERED by the Court that the Indspenaent (ounsei, as
authorized by 28 U.S.C. § 594, shall have prosecutorial
jurisdiction to fully investigate and prosecutes the subject matter
with respect to which the Attorney General reguested the
appointment of independent counsel, as hereinbefore set forth, and
all matters and individuals whose acts may be related to that
subject matter, inclusive of authority to investigate and prosecute
federal crimes (other than those classified as Class B or C
misdemeanors or infractions) that may arise out of the above
described matter, including perjury, obstruction of jutic.c,
destruction of evidence, and intimidation of witnesses.

It further appearing to the Court in light of the Attorney
General’s motion heretofore made for the authorization of the
disclosurs of her application for this appointment pursuant to 28
U.S.C. § 592(e) and of the ongoing public proceedings and interest
in this matter, that it is in the best interests of justice for the
igontity and prosecutorial jurisdiction of the Indepsndent Counsel
to. be disclosaed,

IT IS SO ORDERED.

Per Curiam

For e Coz: H

Ron Garvin, Clerk
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(Appointed September 9, 1994)

UPDATE OF PROSECUTORIAL MATTERS

As of December 8, 1997

L. STATUS OF PROSECUTIONS

Indictments,
Information(s) and
_. .Complaint(s)

Verdict/Charges

Sentencing/Appeal

1. James H. Lake

Information: 10/23/95

Guilty Plea: 10/25/95

Court: Hon. Judge Ricardo M.
Urbina-Washington, D.C.

Guilty of one count of wire fraud relating to
$5,000 illegal campaign contribution scheme
and two counts of Federal Election Campaign
Act (“FECA”) violations resulting from $4,000
in illegal campaign contributions to Henry Espy
for Congress.

Sentencing: 1/16/98

2. 5M Farming Enterprises,
Inc., Brook K. Mitchell, Sr.,
and Brook K. Mitchell, Jr.

Indictment: 5/22/96

Guilty Plea Mitchell, Sr. and
5M Farming: 11/13/96

Court: Hon. Judge Thomas
Penfield Jackson-Washington,
DC.

Guilty of one count of conspiracy to illegally
obtain $770,000 in USDA subsidy payments,
two counts of false statements to USDA and

one count of false entries on USDA forms to
illegally obtain the subsidy payments.

SM Farming Enterprises,
Inc., Brook K. Mitchell, Sr.
Sentencing: Not yet
scheduled

Brook K. Mitchell. Jr.: 1-
yr. pretrial diversion

3. Crop Growers Corporation

Indictment: 5/30/96

Nolo contendere plea: 1/21/97
Court: Hon. Judge Gladys
Kessler-Washington, D.C.

Guilty of one count of conspiracy to defraud
Federal Election Commission (“FEC”)
resulting from $46,000 in illegal campaign
contributions to Henry Espy for Congress and
one count violation of Foreign Corrupt
Practices Act resulting from falsification of
corporate books and records to conceal the
illegal campaign contributions.

Sentence: $2,000,000 fine

4. John J. Hemmingson and
Gary A. Black

Indictment: 5/30/96

Trial: 1/27/97

Verdict: 2/13/97

Court: Hon. Judge Gladys
Kessler-Washington, D.C.

Not guilty of one count of conspiracy to
defraud FEC resulting from $46,000 in illegal
campaign contributions to Henry Espy for
Congress and two counts of false statements to
FEC to conceal the illegal campaign
contributions.
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Indictments,
Information(s) and
Complaint(s)

Verdict/Charges

Sentencing/Appeal

5. Sun-Diamond Growers of
California

Indictment: 6/13/96

Trial: 9/9/96

Verdict: 9/24/96

Court: Hon. Judge Ricardo M.
Urbina-Washington, D.C.

Guilty of one count of providing illegal
gratuities worth $14,287 to Secretary Espy and
others, two counts of committing mail fraud
resulting from $5,000 illegal campaign
contribution scheme and five counts of making
illegal campaign contributions to Henry Espy
for Congress worth $4,000. Not guilty of one
count of providing illegal gratity worth $3,100
to Secretary Espy’s girlfriend;

Sentence: $1.5 Million
fine; 5 yrs. probation
wi/special conditions

-Def. appealing conviction
-Appeal not yet under

submission to D.C. Circuit
Court of Appeals

6. Alvarez Ferrouillet

Indictment: 7/9/96

Trial: 12/2/96

Verdict: 12/19/96

Court: Hon. Judge Edith
Brown Clement-New Orleans,
LA.

Guilty of one count of interstate transportation
of stolen property resulting from $20,000
illegal campaign contribution to Henry Espy for
Congress, seven counts of money laundering of
the $20,000 illegal campaign contribution, and
two counts of false statements to government
agents to conceal source of the $20,000 illegal
campaign contributions.

Sentence: One year
imprisonment$10,000 fine

-Def. appealing conviction
-OIC appealing sentence
-Appeal not yet under

submission to Fifth Circuit
Court of Appeals

7. John Hemmingson

Indictment: 7/9/96

Trial: 12/2/96

Verdict: 12/19/96

Court: Hon. Judge Edith
Brown Clement-New Orleans,
LA.

Guilty of one count of interstate transportation
of stolen property resulting from $20,000
illegal campaign contribution to Henry Espy for
Congress and two counts of money laundering
of the $20.000 illegal campaign contribution.
Not guilty of one count of money laundering of
the $20,000 illegat campaign contribution.

Sentence: One year
imprisonment; $30,000
fine; $20,000 restitution

-Def. appealing
conviction

-OIC appealing sentence
-Appeal not yet under

submission to Fifth Circuit
Court of Appeals

8. Alvarez Ferrouillet,
Municipal Healthcare
Cooperative, Inc and
Ferrouillet & Ferrouillet

Indictment: 7/9/96
Transferred: 11/6/96
Guilty Plea: 2/24/97
Court: Hon. Judge L.T.
Senter, Jr.-Oxford, MS

Guilty of one count of conspiracy to make false
statements to federally insured bank to induce
and extend repayment deadline on $75,000 loan
and to make false statements to FEC to conceal
$46,000 in illegal campaign contributions to
Henry Espy for Congress and five counts of
false statements to a federally insured bank.

Ferrouillet sentencing
consolidated with no. 6
above;

Municipal Healthcare
Sentence: S-year term of
inactive probation , and

Ferrouillet & Ferrouillet
Sentence: $10,000 fine
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Indictments, Verdict/Charges Sentencing/Appeal
Information(s) and
Complaint(s)
9. Henry Espy Not guilty of one count of conspiracy to make

Indictment: 7/9/96
Transferred: 11/6/96
Trial: 2/24/97
Judgment: 3/4/97
Court: Hon. Judge L.T.
Senter, Jr.-Oxford, MS.

false statements to federally insured bank to
induce and extend repayment deadline on
$75,000 loan and to make false statements to
FEC to conceal $46,000 in illegal campaign
contributions to Henry Espy for Congress and
not guilty of five counts of false statements to a
federally insured bank.

10. Jack L. Williams
Indictment: 9/17/96

Trial: 3/17/97

Verdict: 3/21/97

Defense Motion For New
Trial Granted: 6/4/97

Court: Hon. Judge James
Robertson-Washington, D.C.

Guilty of two counts of false statements to
government agents concealing knowledge of
(1) gratuities worth $1,119 given to Secretary
Espy and others, (2) scholarship to Secretary
Espy’s girlfriend and (3) nature of his
relationship with Secretary Espy and girlfriend.

11. Richard Douglas

Guyjlty of one count of providing gratuities

Sentencing: To be

waorth $7,600 to Secretary Espy and others. scheduled
Indictment: 10/16/96 Hung jury on one count of providing gratuity
Trial: 10/28/97 worth $3,100 to Secretary Espy’s girlfriend.
Verdict: 11/24/97 Not guilty of one count mail fraud violations
Court: Hon. Judge Thelton E. | relating to $5,000 illegal campaign contribution
Henderson-San Francisco, CA | scheme and five counts of FECA violations
resuiting from $4,000 in illegal campaign
contributions.
12. Norris J. Faust, Jr. Not gujlty of three counts of perjury before a
Federal Grand Jury concealing the
Indictment: 11/19/96 cir es surrounding the change in a
Trial: 2/12/97 Mississippi state USDA regulation in 1993.
Verdict: 2/14/97
Court: Hon. Judge William H.
Barbour, Jr.-Jackson, MS
13. Ronald H. Blackley Guilty of three counts of false stat to S ing: 2/12/98

Indictment: 4/22/97

Trial: 11/17/97

Verdict: 12/1/97

Court: Hon. Judge Royce C.
Lamberth-Washington, D.C.

government agencies to conceal receipt of
$22,025 from prohibited sources while serving
as Secretary Espy’s Chief of Staff.
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Indictments,
Information(s) and
Complaint(s)

Verdict/Charges Sentencing/Appeal

14. Smith Barney, Inc.

Complaint: 7/29/97
Settlement Agi

Liable for procuring a breach of a fiduciary
duty and interference with Secretary Espy's
agency relationship with the USDA and the

Fine: $1,050,000

ive Branch and unlawfully

7/29/97
Court: Hon. Judge Thomas A.
Flannery-Washington, D.C.

supplementing the salary of a federal
government official with gift of $2,200 ticket to
Super Bowl to Secretary Espy.

1L STATUS OF CASES AWAITING TRIAL

Indictments

Charges

15. Richard Douglas

Indictment: 10/16/96

Trial: To Be Scheduled

Court: Hon. Judge Thelton E.
Henderson-San Francisco, CA

Charged with nine counts of wire fraud resulting from false statements on
$416,000 mortgage application.

16. Alphonso Michael Espy

Indictment: 8/27/97

Trial: To Be Scheduled
Court: Hon. Judge Ricardo M.
Urbina-Washington, D.C.

Charged with twelve counts of deprivation of honest services by mail and
wire fraud, thirteen counts of accepting gratuities worth $25,458, three
counts of accepting gifts in violation of Meat Inspection Act worth.
$4,221, five counts of traveling in interstate commerce to violate Meat
Inspection Act and federal gratuity statute, one count of false statements
to USDA regarding travel involving gifts received from prohibited
sources, one count of directing a subordinate to falsify travel itinerary in
response to request from USDA investigators, one count of false
statements to government agents concealing source of gifts, two counts of
false statements resulting from failure to disclose $12,752 in gifts on
financial disclosure form, and one count of false statements to the Office
of the President concealing gifts received.

17. Jack L. Williams

Superseding Indictment: 9/30/97
Trial: 2/2/98

Court: Hon. Judge James
Robertson-Washington, D.C.

Charged with two counts of violating Meat Inspection Act by providing
$1.216 in gifts to Secretary Espy and others and

two counts of false statements to government agents concealing his
knowledge (1) of gifts worth $1,119 for Secretary Espy and others, (2)
scholarship to Secretary Espy’s girlfriend, and (3) nature of his
relationship with Secretary Espy and girlfriend.
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IIL STATUS OF APPELLATE CASE AWAITING DECISION

Indictment

Charges

Status of Appeal

18. Richard Douglas

Indictment: 10/16/96
Charges Dismissed by Court:
472197

Court: Hon. Judge Thelton E.
Henderson-San Francisco, CA

Two counts of false statements to federal agents
concealing nature of relationship with Secretary
Espy and source of tickets for Secretary Espy to
attend NBA Championship Game.

Under submission to
Ninth Circuit Court of
Appeals




, United Stités Court of Appeals
IN THE UNITED STATES COURT OF APPEAKS e District of Coiumbia Circuit

FOR THE DISTRICT OF COLUMBIA CIRCLﬁ’[ED
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Division for the Purpose of 20

Appointing Independent Counsels
CLERK

Division No. 94-2
IN RE ALPHONSO MICHAEL
(MIKE) ESPY

— et e e

OPPOSITION OF THE UNITED STATES TO APPLICATION FOR
REFERRAL OF RELATED MATTERS

The United States of America hereby opposes the Application
by Independent Counsel Donald C. Smaltz for referral of certain
matters pursuant to 28 U.S.C. § 594(e), the referral provision of
the Independent Counsel Reauthorization Act of 1994 (the Act).!

FEFst, the matters involved here ;re not ”relaé;d" to
Mr. Smaltz's prosecutorial jurisdiction within the meaning of
section 594(e). This Court appointed Mr. Smaltz to investigate
whether former Secretary of Agriculture Alphonso Michael Espy
“committed a violation of any federal criminal law ... relating
in any way to the acceptance of gifts by him from organizations
or individuals with business pending before the Department of
Agriculture.”" Under section 594 (e), additional matters can be
referred to Mr. Smaltz as "related" if they are necessary to
support investigation of this core jurisdiction or when they are
factually intertwined with the events underlying his core

jurisdiction. The matters as to which Mr. Smaltz now seeks

! The Independent Counsel Reauthorization Act of 1994 is
codified at 28 U.S.C. §§ 591-599.
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referral -- alleged fraud by two farmers in connection with farm
subsidy applications -- do not meet this test. They are not
factually intertwined with his core jurisdiction, but are
factually distinct. Furthermore, Mr. Smaltz's contention that he
should be permitted to prosecute these matters because they will
permit him to advance his underlying investigation is based
solely on conjecture. A section 594(e) referral based on this
rationale requires clear factual support, not mere speculation.

Second, to avoid constitutional issues of Separation of
Powers, section 594 (e) should be read to require the concurrence
of the Attorney General before this Court will refer matters to
an independent counsel. Any contrary interpretation would raise
grave constitutional guestions of Separation of Powers, by
transferring fundamental Executive Branch functions to the
Judicial Branch, and would undercut the key premise based upon
which the Supreme Court sustained the Independent Counsel Act in
Morrison v. Olson, 487 U.S. 654 (1988). Furthermore, this
Court's decision in In re Olson, 818 F.2d 34 (D.C. Cir. 1987);
particularly when read in light of the Supreme Court's decision
in Morrison, makes clear that the concurrence of the Attorney
General is required. 1In this case, it is the conclusion of the
Attorney General that the matters at issue are not related to the
jurisdiction of Mr. Smaltz, but are instead matters that can and

should be pursued by the Department of Justice.
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BTATEMENT

Following the application of the Attorney General for the
appointment of an independent counsel, this Court on September 9,
1994, appointed Mr. Smaltz as Independent Counsel to investigate:

whether Alphonso Michael (Mike) Espy, Secretary of
Agriculture, has committed a violation of any federal
criminal law, other than a Class B or € misdemeanor or
infraction, relating in any way to the acceptance of
gifts by him from organizations or individuals with
business pending before the Department of Agriculture.

The Court further gave Mr. Smaltz jurisdiction to:

prosecute the subject matter with respect to which the
Attorney General requested the appointment of
independent counsel, as hereinbefore set forth, and all
matters and individuals whose acts may be related to
that subject matter, inclusive of authority to
investigate and prosecute federal crimes ... that may
arise out of the above described matter, including
perjury, obstruction of justice, destruction of
evidence, and intimidation of witnesses.

In addition, since the appointment of Mr. Smaltz, on its own

initiative the Department of Justice has referred three related

matters to him pursuant to 28 U.S.C. § 594(e). _

2 Independent Counsel Smaltz notified this Court of his

acceptance of this referral by letter dated October 14, 1954.
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Independent Counsel Smaltz did not make a formal request to
the Attorney General for referral of the matters now at issue.
Instead, prior to the filing of the present Application,
£;éresentatives of the Independent Counsel's Office met with
representatives of the Justice Department's Criminal Division,
informally described the facts now before the Special Division,
and asked for the Department's views as to whether these were
related matters that could be referred to Mr. Smaltz. The Office
of Independent Counsel was informally advised that, because its
explanation of why these allegations were related to _the
underlying investigation appeared to be based solely on
speculation and conjecture, referral as a related matter pursuant
to section 594(e) likely would be inappropriate, and:that the
matter instead should be handled by the Departmerit#s¥fJustici¥.
As it has.with respect to other matters, it was made clear that
the Departﬁent would cooperate with Mr. Smaltz and would inform
him should the investigation of this matter develop any
information relevant to his inquiry.

Thereafter, without formally regquesting that the Attorney
General refer this matter to him, Mr. Smaltz filed the
Application now under consideration by this Court, seeking

referral pursuant to 28 U.S.C. § S94(e) of the following matters:

3 Independent Counsel Smaltz notified this Court of his
acceptance of this referral by letter dated November 10, 1994.
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- The jurisdiction and authority to investigate and
prosecute any violation of any federal law, other than
a class B or C misdemeanor, by any organization or
individual, related to any application, appeal, or
request for subsidy made to or considered by the United
States Department of Agriculture, for which Secretary
of Agriculture Michael Espy and/or his Chief of staff
Ronald Blackley intervened in the application,
approval, or review process.
Application at 4.
ARGUMENT
The referral sought by Independent Counsel Smaltz is
improper for two reasons. First, the matters at issue are not
"related" to his original jurisdiction, as required for referral
under 28 U.S.C. § 594(e). Second, to avoid constitutional
infirmities, section 594 (e) should be interpreted to require the

concurrence of the Attorney General before the Court Ban refer a

matter.
I. THE REQUEST DOES NOT CONCERN A "“RELATED MATTER"
THUS C. [o] REFERRE _
T P COUNS S I8 COURT

A. The Jurisdiction of an Independent Counsel is Limited:
An independent counsel holds a unique office within the federal
government. His power is at once extraordinarily broad, in that
he is entitled to exercise "all investigative and prosecutorial
functions and powers of the Department of Justice," 28 U.S.C.
§ 594(a), and simultaneously sharply limited in scope. 1In the
words of the Supreme Court, "[n]ot only is the Act itself
restricted in applicability to certain federal officials
suspected of certain serious federal c¢rimes, but an independent

counsel can only act within the scope of the jurisdiction that
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has been granted by the Special Division pursuant to a request by
the Attorney General." Morrison v. Olson, 487 U.S. at &72.

Thus, the Act contemplates that an independent counsel will
exercise vast power but within an extremely narrow scope; any
steps taken must be validated by reference to his original
jurisdictional mandate. He is not an ordinary federal
prosecutor, free to explore wherever the evidence might lead.

The statutory system that removes day-to-day responsibility
for investigation and prosecution of federal crimes from the
realm of the Department of Justice is an extraordinary procedure
designed to address a difficulF but limited problem: the
apparent conflict of interest that would exist should the
Department seek to investigate allegations Against hiah—level
Executive Branch officials. As this Court has observed, "The
highly limited duties of the Independent Counsel are 'fixed
according to sense and the inherent necessities of the
governmental [problem].' See Hampton & Co. v, Unjted States, 276
U.5. 394, 405-406 (1928)." In re Olson, 818 F.2d 34, 44 (D.C.
cir. 1987).

As this Court and others have recognized, there are
substantial constitutional pitfalls in and practical drawbacks to
permitting an independent counsel to investigate apy matter --
risks both to the federal criminal justice system and to
individuals. 1In the words of this Court:

The legislative history of the Act demonstrates
that Congress appreciated the unigue nature of the

Independent Counsel office it created and the dangers
the law posed to all touched by an investigation. The
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critical feature of the Act is that an independent

counsel, because he investigates high ranking members

in the Executive Branch, has a very large measure of

independence from the executive.

This Court went on to guote the legislative history, which
jidentified the same problem:

One of the serious problems with the aPpointment of a

truly independent special prosecutor [°} is that there

is no one [except, in limited circumstances, the court]

supervising the activities of the special prosecutor.

Inherent in such a situation is the possibility of a

runaway prosecutor or a special prosecutor who does not

bring the prosecutions that should be brought.
In re Sealed Motion, 880 F.2d 1367, 1370 (D.C. Cir. 1989) (quoting
S. Rep. No. 178, 95th Cong., 1lst Sess. 70 (1977) (1977 Senate
Report)). Acceptance of the risks posed by the independent
counsel procedure is only justified by the conflict of interest
that would otherwise exist. The rationale necessary to support
this extraordinary procedure weakens and eventually crumbles when
the investigation wanders from its focus on the person covered by
the provisions of the Act.

The limited scope of an independent counsel's jurisdiction
is thus of central importance to the statutory scheme. An
independent counsel's investigative and prosecutorial authority
is built around a core jurisdiction, which is the "subject matter
with fespect to which the Attorney General has reguested the
appointment of the independent counsel,” 28 U.S.C. § 593(b)(3).

These are the particular allegations involving a covered person

“The original title "special prosecutor" was changed to
"iridependent counsel"™ in the course of the 1982 Reauthorization
of the Act. :
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that were the focus of the preliminary investigation that led to
the appointment of the independent counsel. Depending on the
nature of the allegations, as well as the number of subjects and
their alleged roles, that core jurisdiction can be very broad,
involving a number of institutions and individuals and their
dealings with each other over a period of time, as was the case
with the Iran/Contra investigation, or it can be quite narrow, as
is the matter entrusted to Independent Counsel Smaltz.

In addition, when this Court is defining the original
jurisdiction of a newly appointed independent counsel, the
statute directs this Court to describe his or her authority
broadly enough to cover "related matters,” but only to the extent
necessary to ensure that the independent counsel has "adeqguate
authority to fully investigate and prosecute the subject matter
with respect to which the Attorney General has reguested the
appointment of the independent counsel." 28 U.S.C. § 593(b)(3).
"Reiated matters" covered by this Court's original grant of
jurisdiction thus include such matters as the possible
participation of suspected coconspirators, efforts by the subject
of the investigation to hide or disguise participation in the
alleged crime, and additional potential crimes arising from the
same facts described in the Attorney General's request for
appointment, such as a tax violation arising from a bribe that is
the subject of the referral.

B. Btatutory Framework for Referral of Related Matters:

Following appointment of an independent counsel, the statute also
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recognizes that additional "related matters" may arise that will
need to be and appropriately should be handled by the independent
counsel. The procedures established by Congress for referral of
these additional "related matters" are based on a recognition
that there is no clearcut boundary demarcating a criminal
investigation; the borders are hazy and may require adjustment as
an investigation progresses. See United States v. Wilson, 26
F.3d 142, 148 (D.C. Cir. 1994)("[s)ince the relationship between
ongoing DOJ investigations and OIC inquiries may not be apparent
from the very beginning of any given investigation, the Act
provides a mechanism through which the OIC and the DOJ may
clarify and fine-tune their respective jurisdictions,” citing
section 594(e)). The statute recognizes and the Department
agrees that in order to fully investigate and prosecute the core
offense -- the particular allegation against the covered person
that led to the appointment of the independent counsel -- the
independent counsel must have some authority to inguire into and
perhaps even prosecute other allegations against other
individuals.

The provision regarding referral of related matters is
section 594 (e), which provides in pertinent part:

(e} Referral of other matters to an independent
counsel.-- An independent counsel may ask the Attorney
General or the division of the court to refer to the
independent counsel matters related to the independent
counsel's prosecutorial jurisdiction, and the Attorney

General or the division of the court, as the case may be,
may refer such matters.
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Although section 5%4(e) does not define "related,"
assessment of whether a particular matter is "related” to an
independent counsel's core jurisdiction should be informed by
congress's use of the same term in section 593(b)(3), which
directs this Court to define an independent counsel's original
jurisdiction broadly enough to ensure that he or she is able to
"fully investigate and prosecute" his or her core jurisdiction.
Moreover, even if a matter is "related” to an independent
counsel's jurisdiction, the Attorney General is vested with
discretion in determining whether it should be referred. The
statute uses the permissive auxiliary "may" rather than "shall,"
and the legislative history makes it clear that the provision is
intended to permit a flexible, cooperative accommodation between
an independent counsel and the Department on matters outside an
independent counsel's core jurisdiction:

The Committee expects that there will have to be

coordination between the special prosecutor and the

Attorney General to sort out the jurisdiction of the

special prosecutor as it relates to the ongoing

investigations of the Department of Justice. If these

adjustments require the referral of related matters

from the Department of Justice to the special

prosecutor, there is no need to involve the division of

the court other than te inform the division of the

court that such an arrangement has been reached.
1977 Senate Report at 68-69. The Senate Report later points out,
"As was discussed with respect to section 594(e), there will have
to be a certain amount of coordination and cooperation between a
special prosecutor and the Department of Justice so that the

lines of jurisdiction between the Department and the special

prosecutor are clear and adequately encompass any peripheral
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matters related to the special prosecutor‘s jurisdiction."™ Id.
at 76.

Congress's prediction was correct. Over the years, the
Department of Justice has on many occasions analyzed requests for
referral of related matters and decided whether referral would be
appropriate. The Department carefully weighs all such requests,
giving great deference to the views of the independent counsel.
Each matter under consideration for referral is assessed on its
own merits, to determine whether it is necessary to support the
independent counsel's investigation of his core jurisdiction, or
whether the matter is so intricately intertwined with the
prosecutorial jurisdiction of the independent counse% that it
cannot reasonably be handled by the Department of Justice.

In the vast majority of cases, the relationship of the
matter to the independent counsel's investigation has been self-
evident. In such cases, the Department has been able either to
grant the independent counsel's request, or to work out a
mutually acceptable resolution, such as handling a matter
jointly, gee, e.g., Wilson, 26 F.3d at 151 (joint prosecution),
or retaining responsibility for handling the matter but keeping
the independent counsel fully informed as to its progress. The
Department has no desire to delay or disrupt any independent
counsel investigation, as evidenced by its substantial record of
cooperation and referring related matters when appropriate to

Mr. Smaltz and to other independent counsels.
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However, it is the Attorney General's concurrent
responsibility not to abdicate the Department's obligation to
handle all federal criminal investigations, unless a particular
investigation should be handled by an independent counsel. It is
that responsibility that the Department is fulfilling here.

C. These Matters are Not Related to Mr. Smaltz's
Jurisdiction: Independent Counsel Smaltz has an important, but
limited, assignment. His mandate, as requested by the Attorney
General and granted by this Court, is to investiéate whether
former Secretary Espy committed a federal criminal violation
"relating in any way to the acceptance of gifts by him from
organizations or individuals with business pending before the
Department of Agriculture."®

Mr? Smaltz has now requested that this Court vastly expand
that specific and limited assignment -~ both as to scope and to
persons. He requests that the Court give him authority to
investigate and prosecute any criminal violation "by any
organization or individual, related to any application, appeal,
or request for subsidy made to or considered by the United States
Department of Agriculture, for which Secretary of Agriculture
Michael Espy and/or his Chief of Staff Ronald Blackley intervened

in the application, approval, or review process.™
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On its face, then, Mr. Smaltz's requested referral goes far

beyond the two specific matters he describes and claims are

5 Because Mr. Smaltz is conducting his investigation
independently from the Department of Justice, we have limited
independent knowledge of the underlying facts he represents to
this Court, and thus, for purposes of this Opposition, accept the
facts Mr. Smaltz sets out in his request.
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“related." His request would be improper for that reason alone,

if no other. But even a more narrowly drawn request would not

pass the relatedness test of section 594(e).

Such speculation, imn the view of the Department of Justice,
is not enough. Before the normal wheels of justice can be

derailed by referring a potential criminal case to an independent

counsel, the Attorney General should be satisfied that the case

y allegation would have to be referred to
.the Department of Justice for a determination of how it should be
handled. -

28 U.S.C.
591(b) (7), and the Independent Counsel Act no longer is
triggered by allegations against him.

such a
matter would in the ordinary course be handled by the Department.
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directly relates to the matter within the jurisdiction of the
independent counsel, or is nec-ssiry to advance resolution of the
matter that has been entrusted for handling to the independent
counsel.” If an independent counsel could assume control over
criminal matters otherwise entrusted to the Department of Justice
merely by conjecture about what might be discovered if granted
permission to explore such matters, there would exist no
princibled limits to an independent counsel's jurisdiction and

unbridled power.®

7 We note that even if this matter arguably were a related
matter, it is within the Attorney General's discretion to
determine whether referral is appropriate in light of all the
circumstances; the statute provides that she "may" refer such
matters to the independent counsel, but does not mandate
referral. The legislative history expressly recognizes that
there may be "peripherally related" matters as to which
jurisdiction will have to be "sorted out” between the Department
and the independent counsel. 1977 Senate Report at 69. There
may well be practical concerns why such a matter should be
handled by the Department rather than by an independent counsel,
see jinfra at 36-38, or vice versa, and the Act permits the
Attorney General to take such concerns into account in
determining whether referral in each case is appropriate.

B ¢critics of the Independent Counsel Act have repeatedly
expressed concern over the significant potential for abuse of
power by an independent counsel. They have observed that the
absence of the normal checks on conduct and exercise of
discretion that are built into the organizational structure of
the Department of Justice invites potential problems. As
emphasized by the Congress that originally passed the Act in
1978, "the prosecutorial jurisdiction of the special prosecutor
is one of the most important devices for the control of the
special prosecutor and the accountability of such a special
prosecutor."® 1577 Senate Report at 56. The expansive view of the
jurisdiction of an independent counsel advocated by Mr. Smaltz
would virtually eliminate that protection, as it would permit the
independent counsel to bring the full power of federal law
enforcement to bear, unrestrained by effective supervision or
budgetary constraints, wherever his or her speculation might
lead.
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A decision to grant an independent counsel authority to
investigate individuals who are not covered persons for crimes in
which the covered person did not participate is at the outer
limits of the underlying rationale for the independent counsel's
appointment; while proper in appropriate cases, such grants of
authority should be invoked with care and based on a firm factual
showing.' At the very least, approval of a referral of related
matters based on this rationale should be firmly based in a
factual showing supporting a conclusion that the particular
individual whom the inczcendent counsel seeks to investigate will
be able to provide substantial information concerning the subject
of the investigation -- here, alleged illegal gifts to former
Secretary Espy.

When the request concerns an individual who is twice removed
from the core jurisdiction, as is the case here, that solid
foundation in investigative facts should be clearer still.
Otherwise, there are no logical or principled limits on the
jurisdiction of an independent counsel. He is simply granted a
roving license to prosecute any individual whose path may have
crossed that of the covered person -~ and all individuals in turn
connected to that individual -- in hope that if criminal charges

can be brought, these individuals may have some relevant

, United States v. Tucker, 898 F.Supp. 654 (E.D. Ark.
1995)(appea1 pending). Although we do not agree with the

conclusion reached by the district court in Tucker that such
matters are per se unrelated and cannot under any circumstances
be referred to an independent counsel, we recognize the
legitimacy of the concern expressed by that court over the
potential for abuse posed by such referrals.
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information that they can be persuaded to offer. A wide range of
persons would thus be swept within the potential scope of an
independent counsel's prosecutorial jurisdiction simply because
they are friends, neighbors, family members or business
acquaintances of the subject of the independent counsel's
investigation.

This does not mean, of course, that any information
Mr. Smaltz develops cannot be pursued. He represents that he has
evidence of a fraud against the government committed by two
farmers in Mississippi. The Department is always interested in
specific, credible evidence of federal crimes, and stands ready
to investigate and, if appropriate, prosecute any such offenses.
Furtﬁermore, as is routinely done in such matters, if these
farmers have in fact committed federal crimes warranting
prosecution,’ and their cooperation can be obtained, we would
inform the independent counsel and afford him the opportunity to
interview the farmers, so that he can seek to add some substance
to what is now only speculation. Cooperation on such matters
between the Department and independent counsels is routine and
has a long and successful history.

D. Mr. Bmaltz’'s reguest does pot come within the factors
outlined in the Tucker amicus brief: Citing the Department of
Justice's amicus brief in the appeal of United States v. Tucker,
898 F.Supp. 654 (E.D. Ark. 1995), Mr. Smaltz attempts to persuade

1 We can express no view on the merits of the case
Mr. Smaltz claims to have developed until we have reviewed the
investigative record.
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this Court that there exist Justice Department "“guidelines"
concerning referral of related matters. He contends that these
guidelines consist of "eight factors" that are to be "weighed in
deciding whether a matter is related to an independent counsel's
prosecutorial jurisdiction,” and that his reguest meets that
test. Application at 3, 20-21. In fact, there are no fixed
"guidelines" governing referral of related matters, and the
Department does not "weigh eight factors" in deciding whether to
refer such matters. Rather, each request is analyzed
individually, on its own merits, with all the unique
circumstances of the particular investigation and its needs taken
into account.

In Tucker, the independent counsel obtained jurisdiction
over the defendant by referral as a related matter from the
Attorney General. That referral was later confirmed by an Order
of this Court granting the independent counsel jurisdiction.
Nevertheless, the defendant sought dismissal of the charges
against him, arguing that the allegations against him were not
related, and that the referral was not proper. The Department of
Justice entered the litigation as amicus, argquing that the
district court lacked jurisdiction to consider a challenge to the
discretionary decision by the Attorney General to refer a related

matter to an independent counsel.

" The district court in Tucker rejected the arguments both
of the Attorney General and of the independent counsel, and
dismissed the indictment. That holding is currently on appeal.
The holding of the district court, if followed here, would bar
referral of the matters sought by Mr. Smaltz. Taking an
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In the course of its amicus brief, the Department explained
why it would be impractical and inappropriate for the court to
attempt to revisit, long after the original decision had been
made, the discretionary determination by the Attorney General
that referral was warranted. Such review, it was suggested,
would require the district court, in the context of an open
adversary proceeding, to delve into the details of the
investigative strategy of the independent counsel, and would
involve second-guessing the Attorney General on her assessment of
whether and how investigation of a related matter would in the
future facilitate an independent counsel in the investigation of
the matters encompassed by the core jurisdiction. To illustrate
how difficult and inappropriate such a reassessment would be, the
Department described for the district court several of the myriad
factors that might be considered by the Attorney General in
deciding whether a particular matter should be referred.

This sampling of factors, misdescribed by Mr. Smaltz as a

set of “guidelines," is by no means a "test" which results in

extremely narrow view of what can be considered "related," the
district court concluded that since the defendants were not among
those named in the independent counsel's original grant of
jurisdiction and the conduct described in the indictment was not
part of the original grant of jurisdiction, the matter could not,
by definition, be "related."™

Although this Court should deny Mr. Smaltz's request, it
should not be for the reasons articulated in Tucker. Tucker was,
we believe, wrongly decided. The concept '‘of related matters,
though not nearly so boundless and far-ranging as Mr. Smaltz
would suggest, is considerably more flexible and responsive to
the needs of a criminal investigation than the Tucker court was
willing to recognize.
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automatic referral if a certain percentage of factors are
satisfied. Rather, it is a partial catalogue of issues that the
Attorney General could choose to take into account in assessing a
matter under consideration for referral. Thus, Mr. Smaltz's
reliance on these factors is misplaced; they were not offered in
the Tucker matter as a framework for decisionmaking.

Even were it appropriate to rely on these factors as
guidelines for decisionmaking, Mr. Smaltz's request satisfies few
if any of the factors described in the Tucker brief:

(1) Same subiject or target: Mr. Smaltz's request involves
two farmers, not former Secretary Espy.®

(2) Allecation involves "kev witnesses: (NN

SRR
L
e

(3) Extensive overlap of potentjal witpnesses: There is no
apparent overlap of potential witnesses between the matter
Mr. Smaltz is requesting be referred, which involves alleged
fraud in an application for government benefits and turns on the
facts of how a farm was managed, and the allegations that former
Secretary Espy accepted illegal gratuities.

(4) Efficiencies and economies of prosecution: It is a rare

case in which efficiency and economy argue in favor of an

17
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independent counsel handling a matter. By every measure, turning
a matter over to an independent counsel inevitably results in
substantial costs and burdens to our justice system.13 Should
this apparently straightforward fraud matter warrant prosecution,
the Department is staffed with prosecutors capable of efficiently
and economically handling this matter.

(5) wWhether the independent counsel discovered the crime
in the course of his jinvestigation: While Mr. Smaltz did run
across this matter in the course of his investigation, he
concedes that it was a matter that had already been looked into
by the Inspector General and the Department of Justice wholly
independently. Application at 9 n.6. This negates the
supposition that it is a matter so factually intertwined with
Mr. Smaltz's investigation that handling by him is warranted.

(6) Same legal issues involved: The reference in the
Tucker brief to "the same legal issues" involved an example
wherein the independent counsel's potential prosecution turned on
a complex statutory analysis and its application to a particular
set of facts; the related matter presented many of the same
issues, and it was therefore particularly appropriate that a
consistent analysis and legal position be developed. No such

unusual circumstances exist here.

3 A simple comparison of the monthly expenditures of any
independent counsel'’s office with a similar sized prosecutorial
office within the Department of Justice provides a graphic
illustration of that reality.
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(7) i same_s
underlving facts as did the core jurisdiction: The underlying
facts of Mr. Smaltz's jurisdiction relate to whether former
Secretary Espy accepted illegal gifts from Tyson Foods and other
companies regulated by the Department of Agriculture. S
<P
b

(8) Parallel conduct: The final factor is whether the
requested referral concerns conduct that parallels that of
individuals already under investigation. m
R
“ To the best of our knowledge, ncne of

the matters under investigation by Mr. Smaltz pursuant to the
appointment made following this Department's preliminary
investigation involves such fraud, and Mr. Smaltz has identified
none.

Having rebutted Mr. Smaltz's argument that his request fits
within the factors set out in Tucker, it should be reiterated
that these factors are not a “test" which if met results in
referral. To the contrary, the question to be considered by the
Attorney General is whether the particular matter, in light of
all the circumstances of the case, warrants referral as a related
matter because it will advance the resolution of the independent
counsel's core jurisdiction, or because it is inextricably

intertwined with the facts of the underlying case. This is the
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test, and it simply is not met by the facts of Mr. Smaltz's
request.

E. This Matter Does Not “Arise Out Of" Mr. Smaltz's
Investigation: In his argument that this request to prosecute
two farmers for fraud is "related" to his responsibility to
determine whether to prosecute former Secretary Espy for
accepting gifts, Mr. Smaltz repeatedly makes reference to his
jurisdiction to investigate matters that "arise out of" his
investigation. Application at 4, 12-14. It is clear that the
Act intends and the jurisdiction granted by this Court makes
explicit that Mr. Smaltz has such jurisdiction. Mr. Smaltz seems
to suggest, however, that this language means that he has
juriédiction over any potential federal crime which he happens to
discover in the course of his investigation. This is a serious
misreading of the Act.

The straightforward language of both the Act and
Mr. Smaltz's jurisdictional grant from this Court makes it clear
that this grant of authority permits him to investigate crimes
stemming from efforts to stall, interfere with or obstruct the
investigation itself, such as perjury, destruction of documents,

or witness intimidation.' It has nothing to do with previous

“ The Act provides, at 28 U.S.C. § 593(b) (3):

[(The Independent Counsel's) jurisdiction shall also
include the authority to investigate and prosecute
Federal crimes ... that may arise out of the
investigation or prosecution of the matter with respect
to which the Attorney General's request was made,
including perjury, obstruction of justice, destruction
of evidence, and intimidation of witnesses.
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crimes discovered in the course of the investigation; to fall
within the scope of this grant of jurisdiction, it is the grime
that must “arise out of" the investigation, not the evidence of
the crime.

II. RENCE
FOR R

Even apart from the question of whether Mr. Smaltz's request
involves related matters, referral by this Court must be denied
when, as here, the Attorney General does not concur in the
referral. 1In order for section 594(e) to avoid constitutional
infirmities, it must be interpreted to reguire the concurrence of
the Attorney General at some point in the referral process.

As set out above, section 594(e) provides:

(e) Referral of other matters to an independent
counsel.-- An independent counsel may ask the Attorney

General or the division of the court to refer to the

independent counsel matters related to the independent
counsel's prosecutorial jurisdiction, and the Attorney

If this language were not sufficiently clear, the legislative
history makes explicit that this additional authority deals with
crimes that arise out of the independent counsel's investigation.
The 1987 House Report states that the language is intended to
ensure that the Independent Counsel has authority over "“any
allegations relating to obstruction of the investigation itself.”
H.R. Rep. No. 316, 100th Cong., 1st Sess. 37 (1987). The 1987
Senate Report points out that the language

. clarifies the scope of an independent counsel's
prosecutorial jurisdiction by providing that it
automatically includes the authority to investigate and
prosecute federal crimes which may arise out of the
investigation or prosecution itself. Such crimes
include but are not limited to perjury, obstruction of
justice, destruction of evidence and intimidation of
witnesses.

S. Rep. No. 123, 100th Cong., lst Sess. 20 (1987).
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General or the division of the court, as the case may be,
may refer such matters.

The previous version of section 594(e) (as originally enacted in
1978, amended in 1982 only to change original title "special
prosecutor" to "independent counsel"), provided in pertinent
part:

(e) A[n) independent counsel may ask the Attorney

General or the division of the court to refer matters

related to the independent counsel‘'s prosecutorial

jurisdiction.

As is clear from the statutory language, Congress did intend
that an independent counsel could request referral of matters
related to his original jurisdiction from the Special Division.
While this provision permits an independent counsel to obtain the
greater formality of a court order, as opposed to a simple letter
of referral from the Department of Justice, section 5%4(e),
properly interpreted, requires that such an order be issued only
after consultation with and concurrence of the Department of
Justice.

Interpreting the original version of section 594(e), in
In re Olson, 818 F.2d 34 (D.C. Cir. 1987), this Court considered

the proper interpretation of section 594 (e).' After exploring

% In Qlson, Congress had sent to the Department of Justice
a lengthy study of the Department's handling of a dispute among
Congress, the Department and the Environmental Protection Agency
(EPA) concerning Congress's right to access to documents
concerning enforcement of the Superfund Law. Among other
criticisms, the study alleged that numerous individuals in the
Department and EPA had violated federal criminal law by making
false or misleading statements to Congress or by obstructing the
congressional investigation.
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the central importance of the active role of the Attorney General
in the entire statutory scheme, to provide both practical and
constitutional support to the functioning of the Act, the Court
held that it lacked power to refer prosecutorial jurisdiction
over a matter to an independent counsel in a situation where the
Attorney General had already determined that the matter should

not be referred to the independent counsel.'

Following a preliminary investigation, the Attorney General
requested the appointment of an independent counsel to
investigate allegations against former Assistant Attorney General
Theodore Olson, but declined to seek appointment with respect to
other covered persons named in the report. After a period of
investigation, the independent counsel regquested that the
Attorney General refer the allegations against the other covered
persons as related matters; the Attorney General declined,
stating that his previous conclusion that the allegations did not
warrant further investigation was final. The independent counsel
then turned to this Court, requesting that it refer the matters
pursuant to section 5%4(e). This Court held that it was without
power to refer a matter to an independent counsel when the
Attorney General had previously declined to do so.

' The Department does not take the position that the
informal consultation that occurred between the Independent
Counsel's Office and the Department in this case by itself brings
this matter within the scope of the holding in Qlson that a
previous rejection by the Attorney General bars the Court from
referring a matter. To conclude that the QOlsopn bar is triggered
by informal consultation such as occurred here would be
destructive to the necessary working relationship between the
Department and independent counsels; such a result would both
discourage such informal consultation and encourage future ex
parte filings with the Court. The Act should not be interpreted
in any way that would discourage cooperation and communication
between the Department and independent counsels or encourage
independent counsels to bypass the Department. Rather, as is
discussed in more detail later, the underlying logic of Olson
leads to a holding that should an independent counsel seek
referral of a related matter from the Court, the affirmative
concurrence of the Attorney General is a necessary part of the
process. This interpretation of the Act will encourage a
responsible dialogue between independent counsels and the
Department to resolve jurisdictional issues and promote
cooperation.
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Although the Qlson Court relied on statutory construction to
reach its conclusion, that analysis went hand in hand with the
Court's immediately preceding constitutional discussion
emphasizing the "broad power and authority of the Attorney
General {which is}) closely interwoven into the statutory scheme."
Id. at 45. Thus, the Court's holding that section 594 (e) does
not permit such a referral should be read as reflecting the
Court's recognition of the serious constitutional problems that
would be created by a scheme that would permit judicial
allocation of prosecutorial jurisdiction over the objection of
the Executive Branch; as the Court held, the Act's procedures "do
not by any means constitute an assumption of the constitutional
field of action of the Executive Branch in enforcing the criminal
law." Id. at 44.

While the narrow ruling of Qlson was that a referral of a
related matter could not be made by the Court over the previous
refusal by the Attorney General to refer the matter, the logic of
QOlson leads clearly to the conclusion that the affirmative
concurrence of the Attorney General is required before a related
matter referral can or should be granted by this Court. The
decision cannot and should not be read to suggest that an
independent counsel could be permitted to sidestep the
restrictions imposed in Qlsop by going directly to this Court for
authority over additional criminal matters without consultation
with and the approval of the Department of Justice at some point

in the process. E}iminating the vital role of the Department
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would create grave constitutional tensions and the potential for
institutional conflict between two investigative and
prosecutorial entities which can and should be avoided in every
case.

The ruling by this Court in Olson, properly read as
requiring the concurrence of the Attorney General, would seem te
settle this matter; as set out above, the Attorney General has
informed this Court of her conclusion that these matters should
not be referred. Mr. Smaltz apparently agrees that Qlson stands
for the proposition tha:t referral of a related matter by the
Court "would be proper only at the specific request of the
Attorney General." Application at 15. Mr. Smaltz argues,
however, that a change was made by Congress in 1987 En the
wording of section 594 (e), which essentially overruled the

holding of this Court in Qlson.

A simple comparison of the wording of the two provisions, as
set out above, demonstrates the fallacy of this argument; while a
final clause is added for clarity, the facial meaning of section
594 (e) as amended in 1987 differs not at all from the earlier
version. Surely if Congress intended to override the ruling in

Olson, and felt that it could do so within constitutional limits,

it would have done so clearly.

In any event, the legislative history illuminates the error
Mr. Smaltz is making. In 1987, Congress was concerned about the
decision of the Department and the Court's ruling in Qlson --

some in Congress felt the Attorney General had erred in his
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decision on referral -- and considered the problem of
jurisdictional disputes between the Department and an independent
counsel. Legislative proposals were offered ~-- but not passed --
which would have removed or limited the .authority of the Attorney
General over an independent counsel's reguests for referral of
additional matters or expansions of jurisdiction.

In the end, however, Congress recognized that the authority
of the Attorney General over the management of criminal
investigations, and her assessment and corncurrence that matters
should be handled by an independent counsel, are necessary to
support the delicate constitutional balance achieved in this Act.
S. Rep. 123, 100th Cong., 1lst Sess. 24 (1987). Therefore, while
Congfess differentiated between the concepts of expansion of
jurisdiction (section 593(c)) and referral of related matters
(section 594 (e)); established new, stricter procedures for
expansions of jurisdiction; and rewrote the section on referrals
slightly, it in no way changed the standards governing section
594 (e) "related matter" referrals. The new section 594 (e) as
passed by Congress was the version contained in the House Bill,
and, as the Conference Committee observed:

The House Bill also changes the wording of the referral

provision set forth in Section 594(e) to glarify but

o ange jts scope.
:::‘The conference agreement ... follows the House
language on the procedures to be followed by an

independent counsel in seeking referral of a related
matter(.]}
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H.R. Conf. Rep. 452, 100th Cong., lst Sess. 28-29 (1987) (emphasis
added). Thus, this Court's opinion in Qlson continues as settled
precedent with respect to section 594(e).

Any contrary view would raise grave constitutional issues.
The President has primary constitutional responsibility for
ensuring that the laws are faithfully executed and that
allegations of criminal conduct are properly investigated and, if
appropriate, prosecuted on behalf of the United States; this
authority in turn has been vested in the Attorney General.
Absent a reqguirement of consultation and concurrence, this
constitutional role, part of the executive power reserved to the
President by the Constitution, would be shifted impermissibly to
the judiciary.

Thus, this Court should not read the referral provisions
to permit the judiciary to remove authority for the investigation
and prosecution of a federal criminal matter from the Department
of Justice and assign it to an independent counsel without the

concurrence of the Attorney General.'” Even when such matters

V7 The Department understands that in one previous instance,
this Court referred a matter involving a covered person to an
independent counsel without consultation with the Department.
Insofar as the record reflects, this Court did not consider the
issues raised here when that referral was made, and because it
was not consulted, the views of the Department were not available
to the Court.

It is noteworthy that even in the hypothetical event of
allegations of serious criminal misconduct by the Attorney
General herself -- in theory the strongest case for not involving
the Department ~- the Act acknowledges the Department's critical
role, proceeding under normal recusal procedures, in assessing
the allegation and determining whether it should be investigated
by an independent counsel. 28 U.S.C. § 591(e)(1). In any event,
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involve covered persons, as to whom there is a statutory
presumption of a conflict of interest, that decision is left to
the unreviewable discretion of the Attorney General. 28 U.S.C.
§§ 592(f) and 593(d). An interpretation that the opposite result
can be obtained through the referral provision is wholly
unnecessary, would result in serious practical problems, see
discussion infra at 36-38, and would gravely unbalance the
efforts by the drafters of the Independent Counsel Act to
accommodate the Separation of Powers concerns created by the
participation of this Court in the independent counsel

process.'®

»
in this case there are not even any such extraordinary prudential
concerns that could be used to support a failure to obtain the
concurrence of the Department.

8 The tripartite structure of separate executive,
legislative and judicial power is at "the heart of the
Constitution.”™ Buckley v. Valeo, 424 U.S. 1, 119 (1976). See,
@.d., The Federalist No. 47 at 301 (Madison), No. 48 at 308
(Madison), No. 72 at 435 (Hamilton). The Framers made it clear
that the three Branches were to "be largely separate from one
another." Buckley, 424 U.S. at 120. Their objective was not only
to diffuse power, but also to focus responsibility and
accountability for the exercise of the powers of government.

The management of a criminal investigation is indisputably
an "executive® -~ as opposed to a "legislative" or "judicial" --
function. See, e.g., Heckler v. Chaney, 470 U.S. 821, 832
(1985). See alsgQ 1977 Senate Report at § ("The responsxbxlxty
for law enforcement is placed upon the executive branch of the
Federal Government™).. The decision whether to bring a
prosecution in a particular case has long been recognized to lie
within the discretion of the Executive Branch and not to be
subject to judicial control. See Upjted States v. Nixon, 418
U.S. 683, 693 (1974); United States v. Thompson, 251 U.S. 407,
415 (1920); Unjited States v. Cox, 342 F.2d 167 (Sth Cir.) (en
banc), cert. denjed, 381 U.S. 935 (1965); see also Ullman v,
gn;;_g_ssgggg, 350 U.S. 422 (1956) (immunxty decisions); Ex_parte

United States, 287 -U.S. 241 (1932).
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Indeed, the logic of the decision of the Supreme Court in
Morrison v. Olson, 487 U.S. 654 (1988), compels the conclusion
that consultation with and the concurrence of the Attorney
General are required when referring related matters. In
Morrison, the Court rejected the argument that the Act was

—“unconstitutional, but recognized the fragility of the
constitutional balance struck by the drafters of the Act and the
threat that would be posed by an overbroad interpretation. Key
to the Court's decision was its conclusion that the role of the
Special Division as speszified in the Act was "not a significant
encroachment"™ upon executive power. Morrison, 487 U.S. at 680~
685. After holding that the Special Division could
constitutionally appoint independent counsels based on the
Appointments Clause of the Constitution, U.S. Const., Art. II,
§ 2, cl.2, the Court went on to consider the argument that the
additional later duties entrusted to this Court in the Act,
including referrals pursuant to section 594(e), violated the
constitutional Separation of Powers.

The Supreme Court rejected that argument. It found that
this Court's additional duties are merely passive, such as
receiving reports, or, to the extent they reguire the exercise of
"some judgment and discretion ... are themselves essentially
ministerial," jid. at 681, and thus not a significant encroachment
on Executive Branch responsibilities. Therefore, the Supreme
Court held, there was no violation of Separation of Powers in the

Act, so long as the Act is properly and narrowly interpreted.
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The Court's discussion of one of these additional duties is
particularly illuminating here. The Court regarded the Special
Division's power to terminate the office of an independent
counsel, 28 U.S.C. § 596(b) (2), as the most "doubtful"” of the
additional powers granted to this Court, and the one that came
the closest to crossing the Separation of Powers line. However,
the Court concluded that, narrowly interpreted, that authority
too was within constitutional bounds:

We think that the Court of Appeals overstated the matter
when it described the power to terminate as a "broadsword
and ... rapier" that enables the court to "control the pace
and depth of the independent counsel's activities." The
provision has not been tested in practice and we do not mean
to say that an adventurous special court could not
reasonably construe the provision as did the Court of
Appeals; but it is the duty of federal courts tg construe a

ve i corstl k TREfirmitic
... and to that end we think a narrow construction js
appropriate here. ... As we see it, "termination" ({by the
court] may occur only when the duties of the counsel are
truly "completed"™ or "so substantially completed"” that there
remains no need for any continuing action by the independent
counsel. ... S0 construed, the Special Division's power to
terminate does not pose a sufficient threat of judicial
intrusion into matters that are more properly within the
Executive's authority to require that the Act be invalidated
as inconsistent with Article III.

Morrison, 487 U.S. at 692-693 (emphasis added; citations
omitted). The Court therefore concluded that while a broad,
expansive reading of the Act might suggest that both the Attorney
General and the Court have power to remove the independent
counsel, in fact that power is vested solely with the Attorney
General. Similarly, while section 594 (e) conceivably could be
read to permit this Court alone to refer matters, it is the "duty

of federal courts to contrue a statute in order to save it from
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constitutional infirmities," Jd., and thus it must be read to
require the concurrence of the Attorney General.

Morrison also makes clear that referral of matters by this
Court without the concurrence of the Attorney Gene{al would be
improper for another reason. In addition to the role of the
Eéécial Division, the Court examined the office of the
independent counsel itself under the Act, to determine whether

the Act was rendered unconstitutional "by prevent{ing] the

Executive Branch from accomplishing its constitutionally assigned

functions." JId, at 695 (gquoting Nixon v. Administrator of
General Services, 433 U.S. 425, 443 (1977)). The Court concluded

that while the Independent Counsel Act undeniably reduces the
amount of control or supervision the Attorney General'exercises,
the Attorney General nevertheless retained several means of
supervising or controlling the prosecutorial powers that may be
wielded by an independent counsel, sufficient to pass
constitutional muster.

Chief among these was the removal power, but of nearly equal
weight was the Attorney General's power to decline to refer
matters to an independent counsel, and to establish the facts
which will form the boundaries of the independent counsel's
jurisdiction:

No independent counsel may be appointed without a specific

request by the Attorney General, and the Attorney General's

decision not to request appointment if he finds "no
reasonable grounds to believe that further investigation is
warranted" is committed to his unreviewable discretion. The

Act thus gives the Executive a degree of control over the

power to initiate an investigation by the independent
counsel. In addition, the jurisdiction of the independent
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counsel is defined with reference to the facts submitted by
the Attorney General{.]

Id, at 696. In contrast to this control exercised by the
Attorney General, Morrison also makes clear that beyond the power
to appoint and define the independent counsel's original

—Jjurisdiction based on the facts provided by the Attorney General,
this Court "has no power to supervise or control the activities
of the counsel.®" JId. at 695.

Were an independent counsel to have the power to seek
referral of additional matters without the concurrence of the
Attorney General, these clear principles at the heart of the
Morrison decision would be viclated. The Attorney General would
play no role in deciding whether a particular investigation
should be conducted by the independent counsel or in developing
the facts that should serve to sketch out the parameters of his
or her jurisdiction, and this Court would be pl;ced in the
position of supervising the independent counsel in his
fecommendations as to whether particular matters should be
handled by his office because they are related.

Thus, the constitutionality of the Act would be fatally
undermined by an interpretation of section 594(e) that tﬁis Court
has the power to refer matters to an independent counsel without
consultation with and the concurrence of the Attorney General.
Such extraordinary power and authority to unilaterally allocate
responsibility for the investigation and prosecution of fedéral
crimes, a core executive function, could hardly be described as

"passive" or "ministerial." This Court should follow the
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guidance of the Supreme Court in Morrison and interpret section
594 (e) narrowly and prudentially, recognizing the authority and
responsibility of the Attorney General in this area. See, In re
Sealed Motion, 880 F.2d at 1376 n.13 (Special Division will
observe Supreme Court's admonition to interpret Independent
Counsel Act narrowly).

Practical considerations demonstrate the wisdom of these
constitutional limitations on this Court's power. This is not
simply an abstract issue of power and authority; there are also
numerous practical ramifications to the decision to refer a
related matter. It should be kept in mind that the subject of a
potential referral to an independent counsel need not be a
covered person, and need not be directly involved in any
wrongdoing with a covered person.'” Absent a consultation
requirement, the Attorney General would have no ready means even
to know that an independent counsel had authority over a

particular matter.

¥ Tucker, supra, apparently would hold that this sort of
direct link to the original jurisdiction is required before
referral can be made; however, it has always been the view of the
Department that with an adequate factual basis, matters involving
other individuals and other alleged crimes can be considered
related and properly referred by it to an independent counsel, as
it did with respect to the matter under dispute in Tucker. The
Department has filed an amicus brief in the independent counsel's
appeal of the Tucker decision, in support of the position that
the Attorney General's decision to refer a related matter is not
reviewable. The weak link with respect to Mr. Smaltz's request
is the lack of a sufficient factual showing to support a
conclusion that the matter over which he has requested
jurisdiction is related.
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The negative consequences could be substantial. For
example, a subject of an investigation proposed by an independent
counsel, unknown to the independent counsel and to the Court, may
be a critical witness in an important ongoing investigation, and
the sudden unanticipated intervention by the independent counsel
could seriously disrupt that investigation. Similarly, if the
referral the independent counsel has requested from the Court is
already under investigation by the Attorney General, an untimely
referral could imperil years of careful investigative work.
Likewise, if that subject, again unknown to the independent
counsel and the Court, were serving as a confidential informant,
participating in a sensitive undercover investigation, an
untimely intrusion by the independent counsel could destroy the
investigation.

On another front, the Department devotes considerable
resources to careful review and selection of appropriate cases in
which to seek to advance theories of the law it believes to be in
the public interest. A single case brought by an unsupervised
independent counsel without consideration for its impact on
future prosecutions can prove the saying, "bad facts make bad
law,* which will bind federal prosecutors in the future.

There could be serious repercussions to the independent
counsel's investigatﬁon as well if he or she could begin
investigation of a new matter without consultation with the
Department. For example, if the Departmeﬁt were investigating

the same matter, plea bargains could be negotiated, witnesses
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interviewed or immunities granted without the Department's
knowledge that the independent counsel was also interested in the
matter. While these negative consegquences are to some extent a
risk inherent in the independent counsel system, they are
minimized by strictly observing the limits of an independent
counsel's jurisdiction, by encouraging ongoing consultation with
the Department concerning Departmental policies, see, 28 U.s.C.
§ 594 (f) (requiring ongoing consultation between an independent
counsel and the Department), and by requiring consultation with
and the concurrence of the Attorney General before additional
matters can be referred to an independent counsel.

If this Court were to make such referrals without
consultation and approval, the Court would be usurping the role
and responsibility of the Attorney General, so carefully
acknowledged in the structure of the Independent Counsel Act and
in the words of both this Court and the Supreme Ccurt, to assess
the merits of every allegation and determine whether further
investigation of that allegation is warranted. Allegations
against covered persons, as to whom there is a statutory
assumption that the Department has a conflict of interest,
require a preliminary investigation by the Attorney General to
assess their merits, followed by an unreviewable decision by the
Attorney General as to whether or not to refer the matter to an
independent counsel. Given this carefully balanced structure, it

would be odd indeed if allegations against ordinary citizens
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could be assigned to an independent counsel without the consent
or even the knowledge of the Attorney General.

This Court can, and should, avoid all the practical and
constitutional issues lurking in section S594(e) simply by
interpreting that provision to require the Department be
consulted and its concurrence obtained before referral of related
matters will be approved by the Court.

CONCLUSION
For the reasons stated above, Independent Counsel Smalt2's

Application should be denied by this Court.

Respectfully submitted,

~ ) ;
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IN RE: Alphonso Michael
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APPLICATION FOR REFERRAL OF RELATED MATTERS

L Introduction

The Department of Justice vigorously opposes any referral to the
Independent Counsel for which it is not the definitive jurisdictional gatekeeper.
This desire to maintain what it sees as its singular prerogative to oversee the
course of an Independent Counsel investigation has led it to seriously misstate
both the factual predicate behind the Application and the law upon which the
Special Division’s decision must be based. However, prior to a detailed discus-
sion of the errors in the Opposition, it might be helpful to consider some of the

points on which the Department and the Independent Counsel are in agreement.
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The Independent Counsel does not dispute that his jurisdiction is
limited, and that it ultimately derives from the jurisdictional grant set forth in his
appointment. Nor does he dispute that before pursuing a matter outside his
defined jurisdiction he must obtain an expansion of jurisdiction under 28 U.S.C.

§ 593(c) or, depending upon the breadth of the jurisdictional grant, the referral of a
related matter under § 594(e). He also does not dispute that such a referral can be
made only if the matter to be referred relates to his “prosecutorial jurisdiction.”

Although they start with this same understanding of the fundamental
law, the Department and the Independent Counsel obviously do not agree on
whether the Application for referral should be granted. The Depaftment maintains
that it must keep control over the Independent Counsel’s investigation by setting
itself up as the final arbiter of whether this or any referral should be made. To
campel this conclusion, it radically misstates the facts behind the Application and
the law that govemns referral of related matters to an independent counsel.

In the end, the Department seeks to achieve the result that the
independent counsel statute was specifically designed to prevent: Justice Depart-
ment control over the investigation of a high-level executive branch official. The
Special Division should resist the Department’s insistence that control over the
course of the investigation be turned over to it, and should consider the requested

referral on the merits. The merits dictate that the referral be granted.

2
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II.  The Requested Referral Is Related to the Independent Counsel's
Prosecutorial Jurisdiction

A.  The Opposition Misstates the Independent
Counsel’s Jurisdiction

As a preliminary matter, we must note that the Opposition repeatedly
misstates the scope of the Independent Counsel’s existing jurisdiction. For
example, at pages 1 and 3 of the Opposition, small portions of the jurisdictional
grant are quoted as if they state the entirety of the jurisdiction, while the other
broader clauses of the grant are ignored. (The grant is set out in full at Exhibit 1 to
the Application.) The Opposition ignores some of the broadest clauses of the
grant, despite the fact (or perhaps because of the fact) that these were primarily
drafted by the Department of Justice (save for the last paragraph) in its request for
appointment of the independent counsel and adopted verbatim by the Special
Division in the Order of Appointment.

To hammer home this attempted limitation of the Independent
Counsel’s mandate, the Opposition includes at pages 23 t0 24 a gratuitéus and
grudging elucidation of his jurisdiction. The purpose of the Department’s exposi-
tion is to assert that certain clauses of the mandate are far more limited in scope
than they appear. Thus, the Department argues that the clauses of the jurisdic-

tional mandate that include the words “arises out of”’ can only grant him authority
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to investigate crimes committed in the course of the investigation. This leads the
Department to an irrelevant discussion of the legislative history behind 28 U.S.C.
§ 594(e) -- irrelevant because it is the words of the mandate that are at issue, not
the words of the statute. The mandate on its face is quite clearly not so limited. It
not only gives the Independent Counsel the power to investigate Espy’s receipt of
gratuities, as the Department acknowledges, but it also gives the Independent

Counsel the power to:

(1) “investigate other allegations or evidence of violation of
any federal criminal law . . . by any organization or
individual developed during the Independent Counsel’s
investigation . . . and connected with or arising out of
that investigation;”’

(2) “seek indictments and to prosecute any organizations or
individuals involved in any of the matters described
above, who are reasonably believed to have committed a
violation of any federal criminal law arising out of such
matters, including [anyone who has] engaged in an un-
lawful conspiracy or who has aided and abetted any
federal offense;” and

'This provision is identical to a provision appearing in the order appointing Mr.
Starr in the Madison Guaranty matter. Mr. Starr’s initial jurisdictional grant was
identical to that the Attorney General gave the Department’s Special Prosecutor, Mr.
Fiske. This provision may well have been the basis for a § 594(e) referral of the
Tucker, Hubbell, Branscum. Hill and other matters by this Court. We request the
Court judicially notice that this broad jurisdictional grant “to investigate other
allegations or evidence of violations of any criminal law . . . . by any organization or
individual developed during the Independent Counsel’s investigation referred to
above and connected with or arising out of that investigation” does not appear in the
jurisdictional grants in the Olson, Deaver, Cisneros, and Brown matters.

4
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(3) “fully investigate and prosecute the subject matter with
respect to which the Attorney General requested the
appointment of independent counsel, as hereinbefore set
forth, and all matters and individuals whose acts may be
related to that subject matter, inclusive of authority to
investigate and prosecute federal crimes . . . that may
arise out of the above described matter, including per-
jury, obstruction of justice, destruction of evidence, and
intimidation of witnesses.”

The Department acknowledges none of these provisions.

Clearly these provisions are not simply limited to the prosecution of
crimes committed in the course of the investigation, as the Department argues at
page 24 of its Opposition. In fact, the mandate has an entire separate paragraph
devoted exclusively to such crimes:

The Independent Counsel shall have jurisdiction

and authority to investigate any violation of 28 U.S.C.

§ 1826, or any obstruction of the due administration of

justice, or any material false testimony or statement in

violation of federal criminal law, in connection with any

investigation of the matters described above.

Under the Department’s narrow view of the law, this paragraph is obviously
nothing but entirely redundant surplusage.

In appointing the Independent Counsel, the Special Division clearly
gave him full authority to pursue his investigation to the maximum extent contem-

plated by the statute. The Department’s misreading of the mandate cannot change

this fundamental fact.
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B.  The Opposition Mischaracterizes the Matter to Be Referred
Perhaps the most telling aspect of the Justice Department’s
Opposition to the pending Application is its stubborn insistence on repeatedly, and

seriously, misstating its substance. According to the Department, the Independent

Counsel-wants simply to prosecute two “farmers in Mississippi” for fraud.

Opposiion a pp.12-13. GRS

The Independent Counsel gave the Department of Justice the Application and
accompanying declarations, in draft form. in advance of its filing with the Special
Division. It is simply inaccurate for the Department to suggest, as it does at footnotes

3 and 10 of the Opposition. that the Department is not conversant with the facts
underlving this Application.
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C.  The Matter to Be Referred Clearly Relates to the Independent
Counsel’s Prosecutorial Jurisdiction

The Department’s fundamental argument is that the requested referral
simply is not related to the Independent Counsel’s prosecutorial jurisdiction
within the meaning of § 594(e). The Department is purposely vague about what it

would take to find a matter related. since it views this as a question within its own
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sole discretion and does not want to share its decision-making process with
anyone else, including the Special Division.

Some of its suggestions clearly do not comport with the statute. For
example, the Department would require that the matter referred “directly relates”
to the matter within the independent counsel’s jurisdiction, or is necessary to

‘advance the resolution of that matter. Opposition at pp.14-15. While for its own
purposes the Department would transmute “related to the independent counsel’s
prosecutorial jurisdiction” into “directly related to the subject matter,” it is worth
noting that in 1993 Congress considered and rejected a proposed amendment to
the Act (the so-called Hyde Amendment) that would have limited the power of the
Special Division, in defining jurisdiction, to includihg only matters “directly
related” to the crimes with which the subject is charged. See 140 Cong. Rec.
H419-07 at pp.433-435 (February 10, 1994) (statement of Rep. Hyde).

The Department is particularly careful to distance itself from the list
of eight factors it articulated in the Tucker brief* for evaluating a referral, now
claiming that these are merely a “sampling” and a “partial catalogue” from a

“myriad” of factors that it declines to identify. Opposition at pp.19-20. Still, one

*Amicus Curiae Brief of the United States Department of Justice, United States
v. Tucker (8th Cir. 1995) (No. 95-3268).

10
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suspects that the Department would not have listed these factors in Tucker unless
it considered them fairly important.

Nevertheless, the Department at no time suggests what factors,
whether from the Tucker list or not, the Special Division should be considering in
weighing this Application. Instead, it goes to great lengths to try to show that the
present Application satisfies none of the eight factors that, in its view, might or
might not have any relevance to the determination. The Department’s arguments
on these points are so far removed from the facts behind the Application that they
merit only brief discussion here.

[1]  Whether the same subject or target is involved.

[2]  The nature of the new allegations against a person who may be a
key witness in an Independent Counsel’s investigation.
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[31 Whether there is an overlap in potential witnesses, and a resulting
potential for interference with an Independent Counsel’s
investigation.

,
ﬂl

[4] Which prosecutorial body can most efficiently investigate and
prosecute the matter.

According to the Department, it is always the more efficient and
economic body, which leads to the question of why this is a factor to be consid-
”

ered at all. In truth, this boast appears to be little more than bureaucratic turf

protection. VN

[5] Whether the Independent Counsel discovered the crime during

the course of his investigation of the principal matter referred to
him.

The Department concedes that the Independent Counse! did discover

the crime during his investigation. but responds with the non-sequitur that the
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Inspector General and the Department had already looked at the same matters
(without, apparently, finding the indictable offenses that the Independent Counsel
found). The 't"acg that others had stumbled on some of the same facts, without
discovering their significance, does not suggest in the least that these matters are
unrelated to the Independent Counsel’s prosecutorial jurisdiction.

[6] Whether the same legal issues are likely to be involved.

The Department wants to rewrite this factor so that it now refers only
to “unusual” legal issues. It gives no guidance on how to make this distinction.
The Application identifies a multitude of overlapping issues which, from all
appearances, are at least as “unusual” as those presented in the Tucker prosecu-
tion.

{71 Whether the additional matters arise out of the same underlying
facts as the original jurisdiction.

The Department is correct in noting that the offense that is the subject
of the requested referral arises out of different operative facts than the original
appointment, a circumstance candidly admited in the Application. Thc. Depart-
ment is not correct, however, in ignoring the substantial overlap in the background
facts of the Espy administration, which set the stage for both favoritism to big

agribusinesses and favoritism to the smaller farmers in Espy’s immediate circle.
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[8] Whether there has been similar conduct by some of the parties
already being investigated.

The Department’s analysis focuses on the obvious differences
between fraud and bribery, but it carefully ignores the obvious parallel when both
result in favoritism in the bestowal of government benefits upon those close to the
top of the Department of Agriculture hierarchy.

In view of the above, it is not at all surprising that the Justice Depart-
ment now wants to distance itself from the eight factors it articulated in Tucker.
There, it specifically identified these as among “the factors that the Attomey
General ordinarily considers in determining whether a matter is ‘related to’ the
independent counsel’s original grant of authority.” Department of Justice Amicus
Brief (No. 95-3268) at 13-14. In the Opposition, it disingenuously disclaims any
reliance on the factors. Opposition at p. 18.

Certainly, the Department suggests no distinction between the Tucker
referral and the referral requested here in terms of relatedness to the independent
counsel’s prosecutorial jurisdiction. (See also, the Special Division’s Order dated
September 1, 1994, referring to the Whitewater Independent Counsel the
investigation of Webster Hubbell.)

The Department. in its opposition, now articulates a new and simpler

test for deciding whether a referral should be made:

14
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[wihether the particular matter, in light of all the circumstances of the

case, warrants referral as a related matter because it will advance the

resolution of the independent counse!’s core jurisdiction, or because

it is inextricably intertwined with the facts of the underlying case.
The Department does not even attempt to analyze the requested referral under this
standard; it merely concludes summarily that the standard has not been met.
Opposition at pp. 22-23. While the Department gives no support for its assertion
that this is the standard to be applied, it should be clear from the factual showing
in the Application that it has been met here.

Unquestionably, the referral will advance the resolution of the

Independent Counsel’s core jurisdiction. See Greenberg Decl. at 1|'9 (-
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Moreover, the requested referral is inextric;bly intertwined with the
facts of the underlying case. The overlapping facts of the two matters are detailed.
in the Widup Declaration., see particularly ¢ 22-31. See also Greenberg Decl. at
9 5-8.

Consequently, whether the Special Division chooses to focus on the
eight factors the Department articulates in Tucker, or the two new factors into
which it has now distilled the test, the inescapable conclusion is that the Applica-
tion should be granted. Indeec. we would suggest that the one key test upon
which the Special Division should focus is the one stated in the statute: whether

the proposed referral is “related to the Independent Counsel’s prostcutorial

jurisdiction.® 28 US.C. § 594(c). M EAERSASINNSRN.
|
.
R
III. The Special Division Is Empowered to Make the Requested Referral,
Regardless of Whether the Department of Justice Concurs
The premise behind the Department’s constitutional argument is that
dire consequences might resuit someday if the Special Division referred a related
matter to an independent counsel without the Attorney General’s knowledge.
Thus, the Department a}gues that “absent a consultation requirement, the Attorney

16
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General would have no ready means even to know that an independent counsel
had authority over a particular matter,” Opposition at p.36, and that “it would be
odd indeed if allegations against ordinary citizens could be assigned to an inde-
pendent counsel without the consent or even the knowledge of the Attorney
General.” Opposition at pp.38-39

A.  The Department’s Abstract Objections Do Not Apply to the
Present Application

This notion that the Independent Counsel might pursue a referred
matter of which the Attorney General is unaware leads the Department to unleash
a parade of possible horrioles, which it articulates at pages 37 and 38 of its
Opposition. The independent counsel’s investigation might, it is argued, interfere
with an ongoing Justice Department investigation. Or it might conflict with a
Department program to advance certain theories of law. Or there might be an
overlap with an ongoing Department investigation.

What is conspicuously absent from the Department’s entire argument
is any discussion of how these possible horribles apply to the present matter. Here
the Department is fully apprised of the referral the Independent Counsel seeks: it
was served with a copy of the Application and given the opportunity to present its
comments. Indeed, the Department was informed of the Independent Counsel’s

intention to seek a referral, and of the investigative facts behind the request. well

17
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in advance of the filing of the Application. While there might be a question as to
whether and when it would be appropriate for an independent counsel to seek a
referral from the Special Division without notice to the Attorney General, there is
no occasion to address that question now because that is not what has happened.
Even more to the point, the Department’s strident concem that dire
consequences might result from a referral of which it does not approve has no
relevance here. It has no relevance because the Department is totally unable to
identify a single difficulty that would be caused by the specific referral now
requested of the Speci... .-ivision. Nowhere in its nearly 40 pages of briefing does
the Department suggest for one moment that this referral would ifiterfere with an
ongoing Justice Department investigation or that this referral would establish the
wrong theory of law or that this referral might overlap an ongoing Department
invest{gation. While the Department argues most vigorously that it must be given
a veto over any referral because it ;lone might know of the dire consequences that
would flow from the referral, it defeats that very argument by its own failure to

articulate a single negative consequence that might flow from this referral.’

5If, on another occasion, an independent counse] were to request a referral, and

if, on that occasion, the Attorney General were to present a substantial objection
specific to that referral, the Special Division could accord that objection all due
respect, and heed it if appropriate. Similarly, if an independent counsel were to seek
a referral without informing the Attorney General, the Special Division could give
(continued...)

18
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Interestingly, according to footnote 17 of the Opposition, the Special
Division has at least on one other occasion referred a matter to an independent
counsel without the Department’s knowledge or approval. The Department does
not suggest that this referral occasioned any of the dire consequences catalogued

"in the Opposition.
B.  The Statute Must Be Interpreted According to Its Plain Meaning

Because of its inability to identify any actual difficuity flowing from
the requested referral, the Department is forced to argue that the statute is
unconstitutional on its za .. But, “[a] facial challenge to a legislative Act is, of
course, the most difficult challenge to mount successfully, since tHe challenger
must establish that no set of circumstances exists under which the Act would be
valid.” United States v. Salerno, 481 U.S. 739, 745 (1987). The Department does
not begin to meet this burden here.

Nevertheless, to remedy a perceived constitutional infirmity on the
face of the statute, the Department asks the Special Division to rewrite the statute

by inserting a new provision requiring Attomney General approval of any referral.

5(...continued)
consideration to whether the Attorney General should be consulted, and could seek
consultation from the Attomney General unless there were a compelling reason not to
do so. However, neither of these is the case at hand.

19
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Since § 594(e) is clear that the Attorney General can make a referral without the
Special Division’s approval, one is left to wonder under the Department’s rewrit-
ten version of the statute why Congress would have bothered even to include the
option of going to the Special Division. However, beyond the fact that the
"Department’s proposed rewrite of the statute makes no sense, “[c]ourts are not free
to rewrite a statute because they might deem its effects susceptible of improve-
ment.” Badaracco v. Commissioner of Internal Revenue, 464 U.S. 386, 398
(1984).

While th -artment insists that it is only asking for the statute to
be “properly interpreted,” Opposition at p.25, the fact remains that'the requirement
of Attorney General concurrence appears nowhere in the statute. The Depart-
ment’s request that its veto power over referrals be interpreted into the statute is
nothing more than a demand for the Special Division to legislate into the statute a
provision that Congress was at pains to exclude, as the legislative history of the
amendments following In re Olson, 818 F.2d 34 (D.C. Cir. 1987) clearly demon-
strates.

The Department argues that the 1987 amendments to the Act were not
intended to overturn the holding in /n re Olson that the Special Division cannot
make referrals in the face of the Attorney General’s refusal, and cites legislative
history to make its poini. Of course, the language of a statute is far more reliable

20
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evidence of legislative intent than the legislative history, United States v. Turkerte,
452 U.S. 578, 593 (1981), and here the plain meaning of the statute is apparent on
its face. See also Park ‘N Fly, Inc. v. Dollar Park and Fly, 469 U.S. 189, 194
(1984) (“Statutory construction must begin with the language employed by
Congress and the assumption that the ordinary meaning of that language accu-
rately expresses the legislative purpose.”) Nevertheless, it is worth noting that the
Department’s reading of the legislative history is simply wrong; overtumning the
result in Olson was both the intent and the effect of the amendments, as demon-
strated below.

As the Department notes, legislative proposals that would remove the
authority of the Attorney General over an independent counsel’s requests for
referral or expansion were introduced in 1987, on the heels of the Olson decision.
Opposition at p.29. Indeed, while the proposed amendments were pending, the
Justice Department wrote to the House Judiciary Committee, objecting to the new
language proposed in H.R. 2939, the House version of the amendments:

Sections 593(c) and 594(e) appear to provide that the jurisdic-

tion of an independent counsel may be expanded by the court in the
absence of a request by the Attorney General. We have very strong
constitutional objections to giving any court such power, and we
believe it would be inconsistent with the court's recent decision in /n
re Olson, Div. No. 86-1 (D.C. Cir. Apr. 2, 1987). That decision made
clear that the Attorney General's refusal to refer matters to the juris-
diction of the independent counsel is conclusive on both the court and

the independent counsel. We believe that the constitutional principle

2
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underlying this decision also leads to the conclusion that the court has
no power to refer matters to the independent counsel . . . in the
- absence of a request from the Attorney General that it do so.
... To permit a court to refer related matters to an independent

counsel without the approval of the Attorney General would trespass

on a core executive branch function, and therefore is not constitution-

ally permissible.
Letter of John R. Bowiton, Assistant Attorney General, to Hon. Peter W. Rodino,
Jr., accompanying H.R. Report No. 100-316, at pp.47-48.

The language of H.R. 2939 amending § 594(e), which Justice so
vigorously protested as changing the law to take the Attorney General out of the
reterral process, is the . ...ge that Congress enacted. It is the language of the
law today, which the Department now claims “in no way changed the standards
governing section 594(e) ‘related matter’ referrals.” Opposition at p.29.¢

By the time the 1987 amendments went to conference, the Senate
version required Attorney General approval of both a § 594(e) referral and a
§ 593(b)(3) expansion of jurisdiction, while the House version required Attorney

General approval for neither. The resulting statute was a compromise, adopting

the Senate version of the expansion power (Attorney General request required)

SMoreover, when the statute was re-enacted in 1994, the present Attorney
General supported its re-enactment, including the language of § 594(e), apparently
not endorsing her predecessor’s disapproval of Special Division referrals without
Attorney General acquiescence. See Senate Committee on Governmental Affairs:
Hearings on S.24 at 11-32 (1993) (Statement of the Attommey General, May 14, 1993).

niel
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and the House version of the referral power (Attorney General participation not

required). The Conference Report makes this point crystal clear:

* ¥ *

SECTION (C): JURISDICTION OF INDEPENDENT COUNSELS

Current law

Current iaw permits the special court to expand the
prosecutorial jurisdiction of an independent counsel upon the
request of the Attorney General. In a separate provision,
upon the request of either the Attorney General or the inde-
pendent counsel, the special court is permitted to refer to an
independent counse! matters which are related to his or her
original jurisdiction. Under current law, it is unclear
whether, in the case of a referral requested by an independ-
ent counsel, the special court must solicit the Attorney
General's views on the request. It is also unclear whether
the special court may refer a matter to the independent
counsel who asked for it, if such referral is opposed by the
Attorney General.

House bil!

The House bill makes it explicit that the special court
may expand the jurisdiction of an independent counsel upon
the counsel's request, as well as in response to the request
of the Attorney General. . ..

The House bill also changes the wording of the referral
provision set forth in Section 594(e) to clarify but not
change its scope.

Senate armendment
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The Senate amendment substantially re-drafts the
provision on referral of matters to independent coun-
sels. . ..

In such circumstances, the Senate amendment requires
the independent counsel to submit the information to the
Attorney General.

Conference agreement

The conference agreement includes provisions from
both the Senate amendment and the House bill. It follows
the House language on the procedures to be followed by an
independent counsel in seeking referral of a related matter
under that independent counsel’s jurisdiction or by the
Attorney General in referring such matters to an independ-
ent counsel. . ..

Thus, when an independent counsel is confronted with
new information about a criminal allegation involving a
covered individual, depending upon the extent to which the
matter may or may not fall within the independent counsel's
original grant of jurisdiction, he or she must follow one of
two procedures. For refated matters, he or she must apply
to the special court or ask the Attorney General for a referral
of such matter pursuant to the jurisdiction originally set by
the special court {or the Attorney General may refer such
matter to the independent counsel on the Attorney Gen-
eral's own initiative). . . .

House Conference Report No. 100-452, 1987 U.S. CODE CONG. & ADMIN. NEWS at
p-218S (emphasis added).

As the highlighted language in the above quotation makes clear, the
legislative history shows exactly what it is that Congress was “clarifying” when it
modified § 594(e). It was clarifying the previously unclear principle (unclear at

24
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least in light of In re Olson) that Attorney General approval is not required for a §
594(e) referral.
C. The Statute As Written Is Constitutional
There is no question then that Congress intended for the Special

“Division to make § 594(e) referrals without Attorney General approval, exactly as

the statute states, The Department argues that this raises “grave constitutional

issues.” Opposition at p.30. This ipse dixit lacks legal and factual support. To the

contrary, there are no constitutional problems, grave or otherwise, presented by

the referral requested in the present application.

The decision in Morrison v. Olson, 487 U.S. 654 (1988), leaves no
doubt that Congress acted within constitutional bounds in empowering the Special
Division to define the independent counsel’s jurisdiction in the first instance. 487
U.S. at 679. When it does so, it is supposed to define the independent counsel’s
jurisdiction so that it relates to the subject matter of the Attomney Gen. s
request. 28 U.S.C. § 593(b)(3). The Attorney General’s role is to decide whether
an independent counsel is needed, and to lay out the facts upon which the appoint-
ment is to be based. 28 U.S.C. §§ 592(c)(1) and (d). However, she is given no
power to second-guess the Special Division’s definition of jurisdiction. Id. at
§§ 593(b)(1) and (b)(3). As the Morrison decision makes clear, the Constitution is
not offended by the Special Division's exercise of power, even though the Attor-

25
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ney General is afforded no opportunity to pass on it, and even though the Antorney
General might vehemently disagree with the Special Division’s definition of
jurisdiction.

In other words, when the Attorney General applies for the appoint-
ment of an independent counsel, and the Special Division makes the appointment,
the Attorney General has no power to review either the Special Division’s
selection of the Independent Counsel or its definition of his prosecutorial jurisdic-
tion. 28 U.S.C. § 593(b). The statute relies on the integrity of the Special Divi-
sion to ensure the appointment of a qualified person and that his jurisdiction is
indeed related to the “subject matter” of the Attorney General’s réquest “and all
matters related to that subject matter.” Id. at § 593 (b)(3). According to the
Supreme Court, there is nothing wrong under the Constitution with this procedure.
How then can it be unconstitutional for the Special Division later to determine that
a matter is related to the independent counsel’s prosecutorial jurisdiction, even
though the Attorney General has no power of review and the statute instead relies
on the integrity of the Special Division to ensure that the referral is indeed related
to the prosecutorial jurisdiction? In neither instance does the Attorney General
have any recourse if she disagrees with the Special Division’s definition. Never-
theless, according to the Department, one exercise of power is constitutional and

the other is not.
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Indeed, as the Court noted in Morrison, the referral power is much
more limited than the power to define the jurisdiction in the first instance because
the referral is circumscribed by the independent counsel’s prosecutorial jurisdic-
tion. 487 U.S. at 680 n.18. In this sense, the referral power “require{s] the court
to exercise some judgment and discretion, but . . . [is] essentially ministerial.”
Id at 681. Consequently, the Constitution cannot be offended when the Special
Division exercises that power without giving the Attomey General a veto.

The heart of the Department’s constitutionality argument is devoted
to the proposition that a referral without its approval would encroach upon
executive powers. See Opposition at pp.34-36. This argument, however, is based
on a misreading of Morrison. The Supreme Court’s concern over usurpation of
executive powers did not relate to the Special Division’s power to allocate
jurisdiction between the Department and the independent counsel; this power is
inherent in the statute and expressly approved by the Court. Rather, the Morrison
Court was concerned with whether the Special Division might encroach on the
independent counsel's executive powers by controlling his investigation too
rigidly. 487 U.S. at 682-683, 695.

Finally, as we noted above, the present Attorney General endorsed

the re-enactment of the Act, including § 594(e), in 1994. Her support is difficult
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to understand if the plain words of the statute provoke what the Department now
describes as “grave constitutional issues.”

Obviously, the requested referral would not encroach upon the
executive’s powers to investigate; it would merely allocate those powers between
the Department and the Independent Counsel. This is a process set in motion by
the Attorney General’s original request for an appointment, and it is no more an
encroachment at the time of referral than it is at the time of the initial request. All
that changes is that, after a period of investigation, there is a clearer picture of
what matters are related to the Independent Counsel’s prosecutorial jurisdiction,
and the Special Division is being asked to sharpen its jurisdictional definition to
respond to this reality.

D. The Statute Cannot Be Rewritten to Give the Justice Department
Control Over An Independent Counsel Investigation

What is most obviously missing from the Justice Department’s

Opposition is a recognition that, under the statutory scheme, it is supposed to be
largely removed from the enforcement scheme once an independent counsel is
appointed:

[T)he 'entire purpose’ of the . . . [Act is] to provide independence from

the executive branch . . . . The legislative history of the Ethics Act

shows a clear emphasis on establishing a prosecutorial office free of

any conflict of interest that might arise where officials of the Execu-

tive Branch are called upon to investigate their colleagues or superi-

ors. See Senate Report 170 at 5-7, reprinted in 1978 U.S.C.C.A.N. at

28
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4221-23. In addition, Congress sought in the Ethics Act to protect the
independent counsel from interference at the hands of Executive
Branch officials . . . . (Emphasis added).
In re Charge of Judicial Misconduct or Disability, 39 F.3d 374, 382 (D.C. Cir.
1994).

Likewise, the Supreme Court in Morrison noted that the unusual
power of an interbranch appointment is justified, in part, because "Congress . . .
was concerned . . . with the conflicts of interest that could arise in situations where
the Executive Branch is called upon to investigate its own high-ranking officers."
487 U.S. at 676. For the same reason, once the Independent Counsel's prosecuto-
rial jurisdiction is defined under § 593(b)(1), the policy behind the statute de-
mands that the Department of Justice not be allowed to circumscribe the effective
exercise of that jurisdiction through a veto over the pursuit of matters related to
that jurisdiction.

The Department makes a lengthy abstract argument to the effect that,
in principle, the independent counsel might encroach on an existing Department
investigation or prosecution; it just cannot identify any encroachment. However,
the reciprocal problem is all too evident. The Justice Department demands a veto
over a course of action that the Independent Counsel has identified as vital to the

prosecution of his core subject matter. This would give the Justice Department
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precisely the power — the power of interference -- that the statute was designed to
prevent.

The Constitution cannot be read to require that the Attomey General
be given this power. The Attorney General's power to remove the independent
counsel for cause is adequate to satisfy the constitutional requirement of separa-
tion of powers, as the Court explained at length in Morrison. 487 U.S. at 693-696.
The Constitution cannot and should not be read to give the Attorney General more

power than this to interfere with an ongoing investigation and prosecution.

IV. Conclusion

The Justice Department has attempted to cast a straightforward
request for referral, one which follows a procedure squarely within the language of
the applicable statute, as some type of constitutional crisis. It identifies no
deleterious consequences that would result if the referral is granted, but insists that
the Application should be denied on principle -- the principle being that the
Attorney General should have complete control over whether a request for referral
is granted. This is not the law, and should not be the law, because the entire
premise of the Independent Counsel statute is that the Attorney General is not
supposed to control the course of the investigation. The Special Division should
reje;t the Attorney General’s bid to assert a veto power over the Application, and

30



170

should consider it on the merits. The merits dictate that the request should be

granted.

DATED:

February 26, 1996
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Division for the Purpose of
Appointing Independent Counsels

Ethics in Government Act of 1978, As Amended

)
) Division No. 94-2
IN RE: Alphonso Michael )
(Mike) Espy ) (UNDER SEAL)
)
)
CERTIFICATE OF SERVICE

1 hereby certify that on this 26th day of February, 1996, [ caused a
true and correct copy of the OFFICE OF INDEPENDENT COUNSEL’S REPLY
IN FURTHER SUPPORT OF ITS APPLICATION FOR REFERRAL OF
RELATED MATTERS to be served by hand on:

John C. Keeney

Deputy Assistant Attorney General
U.S. Department of Justice

Criminal Division, Room 2107 Main
10th & Constitution Avenue, N.W.
Washington, D.C. 20530
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James L. Brochin
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UIlied dlaws Luui i 0T ADPEIIL
For the Dising of Columpn Cuc.

UNITED STATES court oF appEats  FILED- MAY 22 1996
POR THE DISTRICT OF COLUMBIA CIRCUIT

Division for the Purpose of
Appointing Independent Counsels

Ethics in Government Act of 1978, As Amended

Inre: Alphonso Michael (Mike) Espy Division No. 94-2
Before: SENTELLE, Presiding Judge, and BUTZNER and FAY, Senior Circuit Judges.
ORDER

Upon consideration of Independent Counsel Donald C. Smaltz's notice of indictment
obtained pursuant to the order filed under seal in the above-captioned matter on April 1. 1996.
and the requirement of 28 U.S.C. § 593(b)(4) that the identity and prosecutorial jurisdiction of
the independent counsel be made public when any indictment is returned pursuant to the
independent counsel's investigation, it is

ORDERED that, upon the return of the indictments, Independent Counsel Smaltz is
authorized to make public his prosecutorial jurisdiction set forth in the order filed under seal on
April 1, 1996. Itis

FURTHER ORDERED that the Clerk unseal the April 1, 1996, order.

For the Court:
Mark J. Langer. Clerk N

T LA

. Man’lyn R. Sargent
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IN RE ESPY

501

Cite as 80 F.3d 501 (D.C.Cir. 1996}

workers considered particulariy onerous, re-
quired the employee to lift heavy boxes and
bags all day. Even though the employer
cannot lawfully consider Kussair’s Union ac-
tivity as a justification for denying him a
position, the particular facts in Kussair's case
do not justify the Board’s determination that
Diamond discriminated against Kussair,
Kussair did not initially ask to be a loader:
he was not a loader at the time he went on
strike; he was told he could transfer into a
loader spot and he refused: and the employ-
er could not have known that he would have
preferred a strenuous job over a tedious one.
Since there was no discriminatory treatment
to begin with, the fact that the ALJ rejected
the employer's Fleetwood defense is irrele-
vant; there has been no NLRA violation.

In the growers’ department, Kussair had
trouble meeting his 17,000 grams/day quota.
and received oral reprimands three times
during his first two weeks. After the third
reprimand, he hollered at his supervisor and
was given a written reprimand. The Board
ordered that the written reprimand be re-
moved from his files, because it “was the
product of the unlawful job assignment.”
J.A. 18. Since the evidence does not support
the conciusion that the assignment was un-
lawful, the order regarding the reprimand
must be reversed as well.

HI. ConcLusioN

Contrary to established legal precedent.
the majority today approves penalties leveled
at returning workers based on mere specula-
tion that the workers—whom the employer
admits had good records with the company
and about whom the employer had no. indi-
vidualized concerns—will sabotage the com-
pany’s product or themselves become the
victims of co-worker violence. Unlike the
majority, I believe that the Board correctly
applied the law to the facts when it decided
that Diamond had violated the NLRA. The
record amply supports the Board's conclu-
sion that these workers did not pose a sen-
ous threat to the purity of Diamond brand
walnuts or to the safety of either themselves
or their fellow employees. We should there-

fore deny Diamond’s petition for review of
the Board's order.

In re Alphonso Michael (Mike) ESPY.
Division No. 94-2.

United States Court of Appeals,
District of Columbia Circuit.

(Division for the Purpose of Appointing In-
dependent Counsels Ethies in Govern-
ment Act of 1978, as Amended).

April 1, 1996.

Independent counsel appointed to inves-
tigate alleged improper receipt of gifts by
Secretary of Agriculture filed application for
referral of related matter under Ethics in
Government Act. The Court of Appeals held
that: (1) provision of Ethics in Government
Act stating that either Attorney General or
court may refer related matter to indepen-
dent counsel permitted court to refer related
matter without concurrence of Attorney Gen-
eral; (2) under provision, court is interpret-
ing, but not expanding, independent coun-
sel's original prosecutorial jurisdiction; (3)
relatedness under provision depends upon
procedural and factual link between Office of
Independent Counsel’s (OIC) original prose-
cutorial jurisdiction and matter sought to be
referred; and (4) alleged receipt of gifts by
associates of Secretary of Agriculture in re-
turn for favorable treatment by Department
of Agriculture was sufficiently related to in-
dependent counsel's original investigation of
Secretary’s alleged acceptance of gifts from
parties with business pending before Depart-
ment to permit cowrt to refer matter to
independent counsel as “related matter.”

Application granted.
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502

1. United States ¢=40

Provision of Ethics in Government Act
stating that either Attorney General or court
may refer related matter to independent
counse] permitted court to refer related mat-
ter without concurrence of Attorney General
28 U.S.C.A. § 594(e).

2. Constitutional Law ¢=48(3), 70.1(2)

Cowrt is bound to construe statute to
save it from constitutional infirmities; how-
ever, this canon of construction does not give
court prerogative to ignore legislative will in
order to avoid constitutional adjudication,
and court must not carry this precept to
point of judicially rewriting statute.

3. Statutes ¢=197

Canons of construction ordinarily sug-
gest that statutory terms connected by dis-
Jjunctive be given separate meaning, and
statute written in disjunctive is generally
construed as setting out separate and dis-
tinct alternatives.

4. Constitutional Law ¢=70.1(12)
United States <=40

Under provision of Ethics in Govern-
ment Act permitting court to refer related
matter to independent counsel without con-
currence of Attorney General, court is inter-
preting, but not expanding, independent
counsel’s original prosecutorial jurisdiction,
thus permitting court to make explicit inde-
pendent counsel’s jurisdiction over matter
that was implicitly included in original grant
of prosecutorial jurisdiction. 28 US.CA
§ 594(e).

5. Constitutional Law ©=70.1(12)
United States &40

Court of Appeals’ referral power under
Ethics in Government Act provision permit-
ting Court to refer related matter to inde-
pendent counsel without concurrence of At-
torney General does not exceed boundaries
of Court’s power to define independent coun-
sel’s jurisdiction and avoids constitutional dif-
ficulties that arise when executive duties of
nonjudicial nature are imposed on Article I11
judges. U.S.C.A Const Art 3, § 1 et seq.;
28 US.C.A § 594(e).

80 FEDERAL REPORTER, 3d SERIES

6. Constitutional Law ¢=70.1(12)
United States =40

Relatedness under Ethics in
ment Act provision permitting Court of Ap-
peals to refer related matters to indepengey
counsel without concurrence of
General depends upon procedural and factus]
link between Office of Independent Counsel’y
(OIC) original prosecutorial jurisdiction ang
matter sought to be referred. 28 USCyx
§ 594(e).

7. United States ¢=40

Alleged receipt of gifts by associates of
Secretary of Agriculture in retwrn for faver.
able treatment by Department of Agriculture
was sufficiently related to independent coun-
sel’s original investigation of Secretary’s ol
leged acceptance of gifts from parties with
business pending before Department to per-
mit Court of Appeals to refer matter to
independent counsel as “related matter” un-
der Ethics in Government Act. 28 USCA
§ 594(e).

See publication Words and Phrases
for other judicial consuructions and def-
initions.

On Application for Referral of a Related
Matter.

Before: SENTELLE, Presiding, and
BUTZNER and FAY, Senjor Circuit Judges.

Opinion for the Special Court filed PER
CURIAM.

PER CURIAM:

Independent Counsel Donald C. Smaltz
submits an application for referral of a relat-
ed matter under section 534(e) of the Ethics
in Government Act of 1978, as amended, 28
US.C. § 591-599 (1994) (“the Act”). For the
reasons set forth below, the application i

granted.

INTRODUCTION

This court appointed Donald C. Smaltz a8
Independent Counsel (*IC™) in the matter /»
ve Alphonso Michael (Mike) Espy, No. %2
on September 9, 1994, in response to the
Attorney General's application under section
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592(¢)(1XA) for the appointment of an inde-
pendent counsel with the authority to investi-
gate whether Alphonso Michael (Mike) Espy,
Secretary of Agriculture, committed a viola-
tion of any federal criminal law relating in
any way to the acceptance of gifts by him
from organizations or individuals with busi-
ness pending before the Department of Agri-
culture. The order appointing IC Smaltz set
forth his jurisdiction as foliows:

Donald C. Smaltz ... is hereby appoint-
ed Independent Counsel with full power,
independent authority, and jurisdiction to
investigate to the maximum extent autho-
rized by the Independent Counsel Reau-
thorization Act of 1994 whether Alphonso
Michael (Mike) Espy, Secretary of Agricul-
ture, has committed a violation of any fed-
eral criminal law, other than a Class B or
C misdemeanor or infraction, relating in
any way to the acceptance of gifts by him
from organizations or individuals with
business pending before the Department of
Agriculture.

The Independent Counsel shall have jur-
isdiction and authority to investigate other
allegations or evidence of violation of any
federal criminai law, other than a Class B
or C misdemeanor or infraction, by any
organization or individual developed during
the Independent Counsel's investigation
referred to above and connected with or
arising out of that investigation.

The Independent Counsel shall have jur-
isdiction and authority to investigate any
violation of 28 U.S.C. § 1826, or any ob-
struction of the due administration of jus-
tice, or any material false testimony or
statement in violation of federal criminal
faw, in connection with any investigation of
the matters described above. .

The Independent Counsel shall have jur-
isdiction and authority to seek indictments
and to prosecute any organizations or indi-
viduals involved in any of the matters de-
scribed above, who are reasonably believed
to have committed a violation of any feder-
al criminal law arising out of such matters,
including organizations or individuals who
have engaged in an unlawful conspiracy or
who have aided or abetted any federal
offense.

The Independent Counsel shall have all
the powers and authority provided by the
Independent Counsel Reauthorization Act
of 1994. Itis

FURTHER ORDERED by the Court
that the Independent Counsel, as autho-
rized by 28 U.S.C. § 594, shall have prose-
cutorial jurisdiction to fully investigate and
prosecute the subject matter with respect
to which the Attorney General requested
the appointment of independent counsel, as
hereinbefore set forth, and all matters and
individuals whose acts may be related to
that subject matter, inclusive of authority
to investigate and prosecute federal erimes
(other than those classified as Class B or C
misdemeanors or infractions) that may
arise out of the above described matter,
including perjury, obstruction of justice,
destruction of evidence, and intimidation of
witnesses.

IC Smaltz has filed an application for re-
ferral of a related matter pursuant to section
594(e). This section provides

An independent counsel may ask the At-

torney General or the division of the court

to refer to the independent counsel mat-
ters related to the independent counsel’s
prosecutorial jurisdiction, and the Attorney

General or the division of the court, as the

case may be, may refer such matters. If

the Attorney General refers a matter to an
independent counsel on the Attorney Gen-
eral's own initiative, the independent coun-
sel may accept such referral if the matter
relates to the independent counsel’s prose-
cutorial jurisdiction. If the Attorney Gen-
eral refers any matter to the independent
counsel pursuant to the independent coun-
sel's request, or if the independent counsel
accepts a referral made by the Attorney
General on the Attorney General's own
initiative, the indeperid 1 shall so
notify the division of the court.
28 U.S.C. § 594(e). In the application, IC
Smaitz states that, during the course of his
investigation, he has developed substantive
evidence of violations of federal criminal law
by associates of Secretary Espy in matters
related to the original grant of jurisdiction
wherein the persons involved, patterns of
conduct, witnesses, underlying facts, and ap-
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plicable law overlap with his investigation of
whether Secretary Espy accepted gifts from
organizations or individuals with business
pending before the Department of Agricul-
ture.

The Department of Justice (*DOJ”) oppos-
es IC Smaltz’s application for referral on two
grounds. First, DOJ argues that section
594(e) must be read to require the concur-
rence of the Attorney General before this
court can refer related matters to an inde-
pend ).  Second, DOJ ins
that the new matter is not sufficiently con-
nected to IC Smaltz's original grant of juris-
diction to meet section 594(e)’s requirement
that the matter to be referred be related to
the ind d I’s current pr

P

rial jurisdiction.

DISCUSSION

A. Can the court refer a related matter
under section 394(e)?

f1] As noted above, section 594(e) gives
an independent counsel a choice between
asking the Attorney General or the special
division for referral of a related matter and
further states that either the Attorney Gen-
eral or the court may refer such matters.
Reminding the court that “it is the duty of
federal courts to construe a statute in order
to save it from constitutional infirmities,”
Morrison v. Olson, 487 U.S. 654, 682, 108
S.Ct. 2597, 2614, 101 L.Ed.2d 569 (1988),
DOJ maintains that the section must be in-
terpreted as requiring the concurrence of
the Atworney General in such a referral to
avoid the constitutional problems that would
be created by permitting judicial allocation
of prosecutonrial jurisdiction over the objec-
tion of the Executive Branch. See eg.
United States v. Nixon, 418 U.S. 683, 693,
94 S.Ct. 3090. 3100, 41 L.Ed.2d 1039 (1974)
(noting that the Executive Branch has exclu-
sive authority to decide whether to prose-
cute a case); Mormson t. Olson. 487 U.S. at
680, 108 S.Ct. at 2613 (observing that one

1. The previous version of section 594(c) (1982)
read as follows. “A{n] independent counsel may
ask the Attornev General or the division of the
court 1o refer maticrs related to the independent
counsel’s prosecutonal jurisdiction.  Aln] inde-
pendent counsel mav accept referral of a matter

80 FEDERAL REPORTER, 3d SERIES

purpose of prohibiting a court’s exercise of
executive or administrative duties of a nop.
judicial nature is to maintain the separation
between the Judiciary and the other branch.
es of government by ensuring that judges 4o
not encroach upon executive or legislative
authority). In Morrison v. Olson, the Court
considered the various powers the Act be.
stowed on this court and concluded that they
“do not impermissibly trespass upon the ap.
thority of the Executive Branch.” 487 s
at 680-81, 108 S.Ct. at 2613. This, in tum,
lead the Court to the conclusion that the At
as a whole “does not violate the separation.
of-powers principle by impermissibly inter.
fering with the functions of the Executive
Branch.” /Id at 696-97, 108 S.Ct. at 2622
DOJ argues that construing section 534(e) as
IC Smaltz urges, however, would constitute
a significant encroachment on executive pow-
er and would therefore violate the separs-
tion-of-powers principles elucidated in Mor.
rison v. Olson.

In In re Olson, 818 F.2d 34, 47 (D.C.Cir.
1987), the court considered a previous ver-
sion of section 594(e) ! and concluded that it
could not refer a matter that the Attorney
General had already determined under sec.
tion 592(bX1) should not be pursued
Though recognizing that Olson does not
plainly dispose of the instant question be-
cause the Attorney General has not aiready
determined under section 592(b)X1) that the
instant matter should not be pursued, DOJ
argues that Olson’s logic leads to the eonch-
sion that the affirmative concurrence of the
Attorney General is required before the
court can refer any matter to an independent
counsel. Otherwise, DOJ asserts, an inde-
pendent counsel, going directly to the ecourt
for authority over additional matters, as IC
Stnaltz has done, could sidestep the restric-
tions imposed by Olson and implied by the
overall structure of the Act. See id at 47
(observing that to permit the court to refer
allegations to the IC when the Attorney Gen-
eral has specifically determined under sec-

by the Attorney General. if the matter relates 10 8
matter within such independent counsel’s prose-
cutonial jurisdiction as established by the division
of the court. If such a referral is accepted, the
independent counse! shall notify the division of
the court.”
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tion 592(b)1) that those allegations should
pot be pursued would undercut the intent of
section 592(b)(1) and “permit the accomplish-
ment by indirect means of a result that the
statute prohibits being accomplished by di-
rect means”),

IC Smaltz responds that the statute must
be interpreted in accordance with its plain
meaning, noting that “{ejourts are not autho-
rized to rewrite a statute because they might
deem its effects susceptible of improvement.”
Badaracco v. Commissioner of Internal Rev-
enue, 464 U.S. 386, 398, 104 S.Ct. 756, 764, 78
LEd2d 549 (1984). The requirement of the
Attorney General’s affirmative concurrence
in a referral appears nowhere in the statute,
and IC Smaltz argues that DOJ's request
that the statute be interpreted to include
such a requirement is no more than a de-
mand that this court legislate into the statute
a provision that Congress was at pains to
exclude, as evidenced by the legislative histo-
ry of the amendments to section 594(e) fol-
lowing the decision in Olson. Specifically, IC
Smaltz argues that in 1987, after Olson, Con-
gress proposed amendments to section
594(e), with the Senate version requiring the
Attorney General's approval both for a refer-
ral under section 534(e) and for an expansion
of jurisdiction under section 593(c) and the
House version not requiring the Attorney
General's approval under either section. IC
Smaitz characterizes the resulting amend-
ment as a compromise, under which the At-
torney General's approval was required for
section 593(c) expansions but not for section
594(e) referrals. See H.R.Conf.Rep. No. 452,
100th Cong., 1st Sess. (1987, reprinted in
1987 U.S.C.C.AN. 2150, 2195. Accordingly.
IC Smaltz maintains that when Congress
amended section 534(e), it clarified that the
Attorney General's approval is not required
for referrals under that section.

[2,3] It is certainly true that a court is
bound to construe a statute to save it from
constitutional infirmities. Morrison v. Ol-
son, 487 U.S. at 682, 108 S.Ct. at 2614. “It is
equally true, however, that this canon of
construction does not give a court the pre-
rogative to ignore the legislative will in order
to .avoid constitutional adjudication.” Com-
modity Futures Trading Commission v.

Schor. 478 U.S. 833, 841, 106 S.Ct. 3245,
3251, 92 L.Ed.2d 675 (1986), and a court
must not carry this precept to the point of
judicially rewriting a statute. Aptheker v.
Secretary of State, 378 U.S. 500, 515, 84 S.Ct.
1659, 1668, 12 L.Ed.2d 992 (1964). The plain
language of section 594(e) in no way suggests
that the concurrence of the Attorney General
is required before the court can refer a relat-
ed matter to an independent counsel upon
the counsel's request; rather, it plainly con-
templates the opposite. The section states,
“An independent counsel may ask the Attor-
ney General or the division of the court to
refer to the independent counsel matters re-
lated to the independent counsel’s prosecuto-
rial jurisdiction, and the Attorney General or
the division of the court, as the case may be,
may refer such matters.” 28 US.C. § 5%4(e)
(emphasis added). “Canons of construction
ordinarily suggest that terms connected by a
disjunctive be given separate meanings,”
Reiter v. Sonotone Corporation, 442 U.S.
330, 339, 99 S.Ct. 2326, 2331, 60 L.Ed.2d 931
(1979), and a statute written in the disjunc-
tive is generally construed as “setting out
separate and distinct alternatives.” United
States v. Behnezhad, 907 F.2d 896, 898 (9th
Cir.1990). Thus, Congress' use of the dis-
Jjunctive “or” in this section (twice) indicates
it gave the independent counsel a choice be-
tween going to the Attorney General or to
the court for a referral and that the Attorney
General or the court could grant such a
referral.

Notably, the section also carefully specifies
that if the Attorney General refers a related
matter to the independent counsel pursuant
to the counsel's request or the independent
counsel accepts a referral from the Attorney
General on the Attorney General'’s own initia-
tve, “the independent gpunsel shall so notify
the division of the ‘cdurt” 28 US.C.
§ 594(e). It is simply too great a stretch to
believe that Congress would explicitly spell
out the independent I's relatively mi-
nor duty of notifying the court when he or
she receives a referral from the Attorney
General but then, in the same section, im-
plicutly impose on the court the major duty
of conferring with the Attorney General and
getting her concurrence before referring a
related matter.
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The previous version of section 594(e) stat-
ed that the independent counsel “may ask
the Attorney General or the division of the
court to refer matters related to the indepen-
dent counsel’s prosecutorial jurisdiction.” 28
US.C. § 594(e) (1982). Congress amended
this sentence by adding “and the Attorney
General or the division of the court, as the
case may be, may refer such matters.” 28
U.S.C. § 594(e) (1994). In short, by its plain
meaning, the amendment to section 594(e)
after this court’s decision in Olson clarified
that the section permits the court to refer a
related matter to an independent counsel
without the concurrence of the Attorney Gen-
eral. See H.R.Conf.Rep. No. 452, reprinted
in 1987 US.C.C.AN. at 2194-95 (explaining
that for related matters, the independent
counsel “must apply to the special court or
ask the Attorney General for a referral” and
that for “matters outside the scope of the
independent counsel's jurisdiction, he or she
must forward the information to the Attor-
ney General for the conduct of a preliminary
investigation which could resuit in the expan-
sion of that independent counsel’s jurisdiction
or the appointment of a new independent
counsel”). The amendment addressed the
concerns raised by Olson regarding an inde-
pendent counsel’s ability to gain by indireet
means a grant of jurisdiction that was pro-
hibited by direct means. It did so by clarify-
ing-that to obtain expanded jurisdiction over
unrelated matters not covered by the original
grant of prosecutorial jurisdiction, an inde-
pendent counsel must follow the require-
ments of section 593(cX2) and submit the
information to the Attorney General, who
then conducts a preliminary investigation. *
Matters that are related to the independent
counsel’s prosecutorial jurisdiction, however,
are governed by section 5%4(e) and the IC
may either ask the Attorney General or the
court for a referral and “the Attorney Gener-
al or the division of the court, as the case
may be. may refer such matters.”

In sum. we conclude that to construe the
statute as DOJ urges would amount to judi-
cially rewriting it. and this we will not do,
even to avoid constitutional difficulties.

80 FEDERAL REPORTER, 3d SERIES

B. What is a referral of a related magier
by the court under section 594(e)? hj
Having determined that under the An
wmmmfa-arelatedmmrtomﬁ’i&'
pendent counsel under section 594(e) W!'bom
the concurrence of the Attorney Genenl;'“'
must consider how to determine what consti
tute related matters. In this inquiry we wm
address some of the constitutional concerny’
raised by DOJ in the previous dlscu.smu_

When the court in Olson decided that n,
could not refer to the Independent Counse] 3’
matter the Attorney General had already
twice refused to pursue, it then considered
whether IC Morrison’s original grant of jur-’
isdiction already covered the matter over
which she sought the referral. 818 F.2d st
47-48. After reviewing the Independent
Counsel's original grant of jurisdiction, the
court concluded that the Attorney General's
failure to refer certain allegations against
specific parties alleged to have conspired
with Olson “simply cannot impinge upon the
Independent Counsel's current jurisdiction,®
which included the power to investigate other
allegations arising out of the investigation,
such as whether Olson conspired with others
to withhold information. Id. Thus, the
court could not amend the I1C's jurisdiction m
permit investigation of the specific parties n

“separate subjects,” but it could clarify that
the IC had the authority to investigate those
parties as part of an alleged conspiracy that
inciuded Olson. Id In Morrison v. Olsom,
the Supreme Court reviewed whether this
court in Olson had the power to expound on
the reach of IC Morrison's original grant of
jurisdiction and determined that it did, m—'
soning that “the power to ‘reinterpret’ ar,
clanfytheonguulmntmaybemnu
incidental to the court's referral power. Af-
ter all, in order to decide whether to refer a_
matter to the counsel, the court must be able_
to determine whether the matter falls within
the scope of the original grant™ 487 U.S. at
685 n. 22, 108 S.Ct. at 2615 n. 22. The Court
also observed that section 594(e) does not
empower this cowrt to expand an indepen-
dent counsel's jurisdiction, but rather, to re-’
fer matters that are related to his or ber.
prosecutorial jurisdiction, “as already de-
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fined.” [Id. at 680 n. 18, 108 S.Ct. at 2613 n.
18.

{4,51 The plain language of section
594(e), the structure of the amended Act, and
the legisiative history of the amendment to
the section discussed above, along with the
Court's observations about the section in
Morrison v. Olson, lead us to the following
understanding of what constitutes a referral
of a related matter by this court under the
Act. In referring a related matter, this court
is mterprenng but not expanding, the inde-

t I's original pr ial juris-
dlctlon. thus permitting the cowrt to make
explicit the independent counsel’s jurisdiction
over a matter that was implicitly included in
the original grant of prosecutorial jurisdic-
tion.? Accordingly, this court's referral pow-
er under section 594(e) does not exceed the
boundaries of our power to define an inde-
pendent counsel’s jurisdiction as delineated
in Morrison v. Olson, 487 U.S. at 679, 108
S.Ct. at 2612-13, and avoids the constitution-
al difficulties identified by DOJ that arise
when executive duties of a nonjudicial nature
are imposed on judges holding office under
Article III of the Constitution. See Buckley
v. Valeo, 424 U.S, 1, 123, 96 S.Ct. 612, 684-
85, 46 L.Ed.2d 659 (1976). This construction
is bolstered by the requirement in section
593(b)3) that the court, when defining an
independent counsel’s prosecutorial jurisdic-
tion, “assure that the independent counsel
has adequate authority to fully investigate
and prosecute the subject matter with re-
spect w which the Attorney General has

q d the app of the indepen-
dent counsel, and all matters related to that
subject matter.” 28 US.C. § 593(bX3) (em-
phasis added); see also United States v. Wil-
son. 26 F3d 142, 148 (D.C.Cir.1994). cert.
denied. — U.S. —, 115 S.Ct. 1430, 131
L.Ed.2d 311 (1995). This is why the scope of
an independent counsel’s jurisdiction “can be
both wide in perimeter and fuzzy at the
borders.” Wilson, 26 F.3d at 148.

2. While one might ask why a referral bv the
court is even necessary if it merely explicates
matters already under an independent counsel's
jurisdiction. such clarifications can streamline
threshold jurisdictional inquirtes. For example.

[6] We must next consider what qualifies
as a related matter under the statute and
within the confines of this court's power to
define an independent I's jurisdi
In Morrison v. Olson, the Court stated that
Congress could not give this court unlimited
discretion to determine the independent
counsel’s jurisdiction and held that “filn or-
der for the Division's definition of the coun-
sel's jurisdiction to be truly ‘incidental’ to its
power to appoint, the jurisdiction that the
court decides upon must be demonstrably
related to the factual circumstances that gave
rise to the Attorney General's investigation
and request for the appointment of the inde-
pendent counsel in the particular case.” 487
U.S. at 679, 108 S.Ct. at 2613 (footnote omit-
ted). This contrasts with the Attorney Gen-
eral’s broader referral power, which is not
constrained by separation-of-powers con-
cerns. In United States v. Tucker, 78 F.3d
1313, the Eighth Circuit observed that the
limitation on this court’s authority to define
an independent counsel’s jurisdiction is the
result of constitutional concerns, and it con-
cluded that the Attorney General is not simi-
larly subject to the “demonstrably related”
fimitation. Based on the overlap in wit-
nesses and in defendants between the origi-
nal prosecutorial jurisdiction and the referral
jurisdiction at issue, and the relationship be-
tween the originally named parties and those
named in the referral, the court held, “We
have no difficulty in concluding that the re-
quired relatedness between original and re-
ferral jurisdiction is present here.” Id at
1313. Although a matter referred by this
court, rather than by the Attorney General,
has to meet an apparently higher standard of
being “demonstrably related,” see Morrison
v. Olson, 487 US. at 679, 108 S.Ct. at 2613,
Tucker still provides useful guidance for sec-
tion 594(e) referrals, and we will follow its

lusion that “related: for purposes of
referral under § 59%4(e) depends upon the
procedural and factual link between the
OIC's original pmsecutorial jurisdiction and

ion

the jurisdiction of the [ d Counsel in
the Espv matter has llrendv been tested in dis-
trict court by forty-three motions. See also Unit-
ed Stares v. Tucker, 78 F.3d 1313 (8th Cir.1996).
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the matter sought to be referred.” Tucker.
78 F.3d 1313.

C. Is the new matter sufficiently related
to the IC’s prosecutorial jurisdiction?
{7} It remains only for us to apply our
analysis to the facts before us to determine
whether the new matter is demonstrably re-
lated to the factual circumstances underlying
the Attorney General's original investigation
and request for appointment of an indepen-
dent counsel, such that it was implicitly in-
cluded in IC Smaltz's original prosecutorial
jurisdiction.? In making this determination,
we bear in mind that section 594(e) indicates
that the independent counsel has a role in
deciding whether a referral matter relates to
his or her prosecutorial jurisdiction. The
section provides, “If the Attorney General
refers a matter to an independent counsel on
the Attorney General's own initiative, the
independent counsel may accept such refer-
ral if the matter relates to the independent
counsel’s prosecutorial jurisdiction.” 28
US.C. § 5%4(e) (emphasis added). As noted
in Tucker. 78 F.3d 1313, the independent
counsel, because of his “intimate knowledge
of the course of the investigation, including
witness statements, and of other proceedings
that may be ongoing before the grand jury,”
is well-situated to make the relatedness de-
termination. as is the Attorney General when
referring a matter to an independent counsel
on his or her own initiative.

IC Smaltz maintains that the referral mat-
ter directly overlaps his current jurisdiction
in terms of persons involved, witnesses. pat-
terns of conduct. and applicable law, and that
the factual basis of the referral matter arose
directly from his investigation of whether

law relating in any way to the acceptance of
gifts by him from organizations or individuals
with business pending before the Depart-

80 FEDERAL REPORTER, 3d SERIES

foundation of allegations of improper influ-
ence exerted in connection with items pend-
ing before the Department of Agriculture in
return for favors or gifts to Secretary Espy
or those close to him, suggesting an ongoing
pattern of such dealings, and that certain
close associates of Secretary Espy are deeply
involved in all of these matters.

DOJ asserts that the matter for which IC
Smaltz seeks referral is not sufficiently relat-
ed to his current prosecutorial jurisdiction
because the connection between the alleged
wrongdoing by Secretary Espy’s associates
and the improper acceptance of gifts by Espy
is too speculative. In DOJ's view, a referral
matter must ‘directly reiate to the indépen-
dent counsel’s current jurisdiction or be nec-
essary to.advance the resolution of the mat-
ter already entrusted to the independent
counsel. DOJ maintains that to permit re-
ferral in other circumstances gives an inde-
pendent counsel unlimited jurisdiction and
power to prosecute anyone whose path may
have crossed that of the named subject of the
investigation. The proper course in DOJ's
view is.for IC Smaltz to allow DOJ to investi-
gate the new matters and determine whether
to prosecute any federal offenses it may dis-
cover.

IC Smaltz's original prosecutorial jurisdic-
tion covers the receipt of gifts by Secretary
Espy from individuals or companies having
business before the Department of Agricul-
ture. Obviously, the concern motivating such
an investigation is that a cabinet Secretary
may have been influenced improperly to fa-
vor or intervene in the gift-givers’ causes
pending before his or her Department. The

* original jurisdiction also included the authori-
Secretary Espy violated any federal criminal |

ty to investigate other allegations or evidence
of eriminal violations “by any organization or
individual developed during the Independent
Counsel’s investigation referred to above and

ment of Agricuiture. While he des that

d with or arising out of that investi-

the original jurisdictional mandate makes no
specific mention of the precise factual mat-
ters underlying his referral request. IC
Smaltz explains that they share the common

3. This discussion will necessanly be in general
terms to preserve confidennality. See 28 U.S.C.

gation.” IC Smaltz has described the factual
and procedural basis connecting his original
jurisdiction and the referral he seeks and
supported his arguments with the affidavits

§ 592(e).
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of the agents who uncovered the new matters
during their investigation.

We conclude IC Smaltz has shown that the
new matter is demonstrably related to the
factual circumstances that gave rise to the
Attorney General's initial investigation and
request for appointment of an independent
counsel. He has identified evidence alleged-
ly showing a pattern of conduct involving
payments or gifts to Espy and his close
associates in return for favorable treatment
by the Department of Agriculture, which was
developed during the IC's original investiga-
tion of Secretary Espy’s acceptance of gifts
from parties with business pending before
the Department of Agriculture and which
arose out of that investigation and is connect-
ed with it. Accordingly, we grant the appli-
cation for referral of a related matter under
section 594(e).

CONCLUSION

The application of Independent Counsel
Smaltz for referral of a related matter under
section 594(e) of the Ethics in Government
Act of 1978 is granted. The matter shall be
referred to Independent Counsel Smaltz by
way of the attached, sealed order.

Isabel ARIAS, et al., Appellants
v,

UNITED STATES SERVICE
INDUSTRIES, INC.,
Appellee.

No. 95-7138.

United States Cowurt of Appeals.
District of Columbia Circuit.

Argued March 8. 1996.
Decided April 5, 1996.

Employees brought action against em-
ployer alleging violation of Fair Labor Stan-

dards Act (FLSA) and District of Columbia
wage laws. The United States District
Court of the District of Columbia, Harold H.
Greene. J., entered judgment for employer
and employees appealed. The Court of Ap-
peals held that: (1) employees met their
burden of proof of showing overtime hours
and wages which they had worked and which
employer had failed to pay in violation of
FLSA and overtime regulations under Dis-
trict of Columbia law, and (2) employee was
entitled to $1,866.75 in actual and $1,866.75 in
liquidated damages for unpaid premium
wages for split shifts she worked for employ-
er under District of Columbia law.

Reversed in part, vacated and remand-
ed. :

1. Labor Relations 1533

Employees met their burden of proof of
showing overtime hours and wages which
they had worked and which employer had
failed to pay in violation of FLSA and over-
time regulations under District of Columbia
law and employer failed in its burden of
coming forward with counter estimates of
employees’ overtime hours and wages, given
evidentiary difficulties that employees faced
as result of employer’s failure to maintain
accurate time and payment records by work-
week and to denominate clearly number of
hours being compensated by some payments.
Fair Labor Standards Act of 1938. § 7(aX1),
29 USCA §207ax1); 28 CF.R
§ 5162(a); D.C.Mun.Regs. title 7, § 999.2.

2. Labor Relations &=1544, 1545

If court fails to find good faith and rea-
sonable grounds for actions under FLSA.
employees allegifg #"LSA violation are enti-
tled to both actual and liquidated damages
equal to actual damages. Fair Labor Stan-
dards Act of 1938, § 16(b), 29 US.CA
§ 216(b), Portal-to-Portal Act of 1947, § 11,
29 US.CA § 260.

3. Labor Relations 1550

Employee was entitled to $1.866.75 in
actual and $1,866.75 in liquidated damages
for unpaid premium wages for split shifts she
worked for employer under District of Co-
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, )
)
)
v, ) Criminal No. 96-0175 (TPJ)
)
FIVE M FARMING ENTERPRISES, ) F ' L E D
gh al' , )
) 00
Defendants. } 0CT 28 1956
) CLERK, U.$. DISTRICT COURT.
LILIRICT OF COLUNIIA
MEMORANDUM AND ORDER

Defendants move to dismiss the indictment in its entirety,
arguing that Independent Counsel Donald Smaltz lacks jurisdiction
to investigate and prosecute the violations alleged therein. The
Division for the Purpose of Appointing Independent Counsels of
the D.C. Circuit Court of Appeals (the “Special Division”)
initially ordered the appointment of Smaltz to investigate former
Secretary of Agriculture Mike Espy’s possible violation of
federal criminal laws, and later granted -- over the Attorney
General’s objection -- Smaltz’s application for referral of this
case as a “related matter” pursuant to 28 U.S.C. § S94(e).
Defendants challenge the Special Division’s statutory and
constitutional authority to make the referral without the
Attorney General’s consent. The Special Division ditself

—considered-all-the-relevant—issues-and-held that it may — —

@
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constitutionally refer matters under § 594 (e) that are implicitly
covered by the original grant of prosecutorial jurisdiction. In

re Espy, 80 F.3d 501, 507 (D.C. Cir. 1996). Defendants ask this

Court to overturn the Special Division’s holding.

Assuming without deciding that the Court has the power to
review the Special Division’s referral decision,? the Court
agrees that the Special Division acted within its authority,
primarily because the Five M Farming case is “demonstrably
related” to the Espy investigation Smaltz was appointed to

oversee. Morrison, 487 U.S. at 679 (establishing “demonstrably

: In light of the presumption in favor of reviewability,
see Abbott Laboratories v. Gardper, 387 U.S. 136, 141 (1966), the
Independent Counsel is not convincing in asserting that the
unreviewability of a referral by the Attorney General
necessitates the same result for a referral by the Special
Division. Relatedness determinations made by the Attorney
General are shielded from review in accordance with Congress’s
express wishes. See Upnited States v. Tuckexr, 78 F.3d 1313, 1319
(8th Cir. 1996). Congress was silent, however, regarding the
reviewability of referrals by the Special Division. The
distinction is not arbitrary: the Attorney General, clothed with
Article II prosecutorial discretion, and the Special Division, an
entity with some executive and some judicial attributes, stand on
different constitutional footing. Moreover, courts at least .
implicitly have recognized their power to review the Special
Division’s jurisdictional determinations. See Morrison v, Olson,
487 U.S. 654, 684 n.22 (1987) (stating in dicta that the Court
“saw no impropriety in the Special Division’s actions” with
regard to its referral of matters under § 594 (e)); United States
Y. Secord, 725 F. Supp. 563, 565 (D.D.C. 1989) (“[Tlhe question
remains whether the Special Division was justified-under the Act
in conferring such jurisdiction.”).

2
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related” standard). The Court has reviewed in camera the
evidence of relatedness before the Special Division, and has no
doubt that referral of this case did not impermissibly expand the
Special Division’s original grant of jurisdiction.

For the reasons stated above, it is, this z’,%ay of
October, 1996,

ORDERED, that defendants’ motion to dismiss is denied; and
it is

FURTHER ORDERED, that trial will proceed as scheduled on

November 12, 1996.

ErceeT

C::;/’f::;Tﬁgmas Penfield Jackson
U.S. District Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA NOV 7 1997

Clerk, U.S. Districy Col
- . uﬂ
District of Columpis

Crim. Action No. 97-166
(RCL)

UNITED STATES OF AMERICA
V.
RONALD HENDERSON BLACKLEY,

Defendant.

MEMORANDUM OPINION
This matter comes before the court on defendant's Motion to
Dismiss Indictment of Ronald Henderson Blackley pursuant to Fed. R.
Crim P. 12(b). For the reasons stated in this Memorandum Opinion,

defendant's motion is denied.

I. BACKGROUND

A. The Chronology Leading Up to the Motion to Dismiss

On August 8, 1994, Attorney General Janet Reno applied for the
appointment of an Independent Counsel under 28 U.S.C. § 592(c) (1)
“to investigate whether any violations of federal criminal law were
committed by Secretary of Agriculture Alphonso Michael (Mike) Espy,
and to determine whether prosecution is warranted.” On September
9, 1994, the Special Division for the Purpose of Appointing.
Independent Counsels of the United States Court of Appeals for the
District of Columbia ("Special Division") appointed Donald C. Smaltz
as Independent Counsel with the power, authority and jurisdiction
to investigate:

whether Alphonso Michael (Mike) Espy, Secretary of

Agriculture, has committed a violation of any federal

criminal law, other than a Class B or C misdemeanor or

infraction, relating in any way to the acceptance of

gifts by him from organizations and individuals with
business pending before the Department of Agriculture.
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other allegations or evidence of violation of any federal

criminal law, other than a Class B or C misdemeanor or

infraction, by any organization or individual developed
during the Independent Counsel's investigation referred

to above and connected with or arising out of that

investigation.

any violation of 28 U.S.C. § 1826, or any obstruction of

the due administration of justice, or any material false

testimony or statement in violation of federal criminal

law, in connection with any investigation of the matters

described above.

[and] to seek indictments and to prosecute any

organizations or individuals involved in any of the

matters described above, who are reasonably believed to

have committed a violation of any federal criminal law

arising out of such matters, including organizations or

individuals who have engaged in an unlawful conspiracy or

who have aided and abetted any federal offense.

Under the authority of 28 U.S.C. § 594, the Special Division also
granted the Independent Counsel the prosecutorial jurisdiction to
fully investigate and prosecute “all matters and individuals whose
acts may be related to that subject matter, inclusive of authority
to investigate and prosecute federal crimes (other than those
classified as Class B or C misdemeanors or infractions) that may
arise out of the above described matter, including perjury,
obstruction of justice, destruction of justice and intimidation of
witnesses.’

On January 25, 1996, the Independent Counsel filed under seal
an Application for Referral of a Related Matter with the Special
Division. This application was opposed by the Attorney Genefal.
Pursuant to 28 U.S.C. § 5%4(e), the Special Division granted the
Independent Counsel's application on April 14, 1996, ordering
referral of the related matter, and granting the following

investigative and prosecutorial jurisdiction:
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The Jjurisdiction and authority to investigate and
prosecute any violation of any federal law, other than a
Class B or C misdemeancr, by any organization or
individual, related to any application, appeal or request

for subsidy made to or considered by the United States

Department of Agriculture, for which Secretary of

Agriculture Alphonso Michael (Mike) Espy and/or his Chief

of Staff Ronald Blackley intervened in the application,

approval, or review process.

In support of its grant of referral jurisdiction, the Special
Division noted that Independent Counsel Smaltz had shown that the
new matter was ‘demonstrably related to the factual circumstances
that gave rise to the Attorney General's initial investigation and
request for appointment of an independent counsel.” In re Espy, 80
F.3d 501, 509 (D.C. Cir. 1996). Specifically, the Special Division
noted "He [IC Smaltz] has identified evidence allegedly showing a
pattern of conduct involving payments or gifts to Espy and his
close associates in return for favorable treathent by the
Department of Agriculture.” I4,

Oon April 22, 1997, a federal grand jury in the District of
Columbia returned a three-count indictment against defendant Ronald
Henderson Blackley, former Chief of Staff to Secretary of
Agriculture Mike Espy. Specifically, it is alleged that Charles
Fuller, a longtime friend and business associate of Mr. Blackley,
caused to be made payments in the amount of $21,025 to Mr. Blackley
and his wife Sharon Blackley between the dates of January 5, 1993
and December 15, 1953. Also, on or about May 22, 1993, Charles
("Buddy”) Cochran, the owner and operator of a farming operation
known as °‘Coco Planting Company” gave defendant Blackley and/or

Sharon Blackley a check for $1,000 payable to Ron Blackley Jr.,

which was later deposited into the joint checking account of Ronald

3
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and Sharon Blackley. Both Fuller and Cochran sought and received
monetary subsidies from the Department of Agriculture (“USDA") in
1993, the former receiving $63,000, and the latter $284,000.

In the first count of the indictment, the grand jury charged
Blackley with knowingly and willfully making false, fictitious and
fraudulent statements and representations for his failure to report
the receipt of the $22,025 on his Public Financial Disclosure
Report for 1993 (“Form SF 278"), in violation of the Ethics in
Government Act, 18 U.S.C. § 1001. In the second count, it is
alleged ﬁhat Mr. Blackley signed a sworn declaration as part of the
Department of Agriculture's Office of Inspector General's (“USDA-
OIG") investigation of him that contained a false statement
concerning his alleged receipt of aforementioned payments, also in
violation of 18 U.S.C. § 1001. 1In the third count, M¥. Blackley is
again charged with a violation of 18 U.S.C. § 1001 for a false
statement regarding his alleged receipt of the aforementioned
payments in a sworn declaration taken as part of a United States
Agency for International Development Office of Inspector General
{"US AID-OIG") investigation as to whether he should retain his Top

Secret security clearance.

B. The Motion to Dismiss

Mr. Blackley asks this court to dismiss the indictment,
contending that the Independent Counsel is without jurisdiction to
prosecute the aforementioned charges. He asserts that his
prosecution is not about illegal gifts to Mike Espy, nor about

improper intervention into the application, approval or review of

4
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Department of Agriculture subsidies. Therefore it does not charge
misconduct cognizable under “the limited prosecutorial authority
granted to the Independent Counsel.” Supplemental Memorandum in
Support of the Motion to Dismiss Based on Lack of Jurisdiction
("Supplemental Memorandum") at 2. He contends that the charges
against him involve nothing more than the completeness of his 1993
financial disclosure statement, a matter he claims to be completely
outside of the purview of the Special Division's jurisdictional
grant, which is limited to charges concerning intervention in
subsidy applications, appeals, and requests and federal criminal
violations related to such interventions.

Defendant offers three specific challenges in support of his
motion to dismiss the indictment., First, he alleges that there is
not a sufficient connection or the requisite degree of relatedness
between the offenses charged in the indictment and the Special
Division's grant of jurisdiction. Second, he contends that this
prosecution is statutorily impermissible because it is contrary to
established Department of Justice policy proscribing prosecution of
alleged violations of 18 U.S.C. § 1001, “unless the nondisclosure
conceals significant underlying wrongdoing.” Defendant claims that
under section 594(f)(1) of <the Ethics in Government Act, an
Independent Counsel is required to comply with the written and
established policies of the Department of Justice respecting the
enforcement of the criminal laws. This prosecution, Blackley
claims, contravenes that DOJ policy and therefore the indictment
must be dismissed as violative of section 594(f) (1). Finally,

defendant's original Motion to Dismiss challenges the
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constitutionality of the Special Division's referral order.
Defendant essentially argues that a referral of a related matter
under section 59%4(e) is unconstitutional in cases in which the
Attorney General specifically opposes the Independent Counsel's

reguest. Each of these challenges will be addressed in turn.

II. ANALYSIS
A. The Argument That The Indictment Itself Fails to Demonstrate

a Connection Between the Offense Charged and the Independent

Counsel's Jurisdiction.

Mr. Blackley contends that there is no demonstrable causal or
logical connection between the 18 U.S.C. § 1001 false statement
violations alleged in the indictment and either the scope of the
original mandate or the subseguent referred matter. Defendant
argues that, °[i)f the alleged false statements charged in the
Indictment fall within this aspect of the mandate [intervention in
subsidy applications, appeals or review], the Indictment certainly
does not allege it" and “if gifts to Secretary Espy are the
predicate for Mr. Blackley's allegedly false statements, there is
no indication of it in the Indictment.” Supplemental Memorandum at
5. Defendant essentially argues that the relationship between the
jurisdictional mandate and the charges brought by the Independent
Counsel must be demonstrated in the language of the indictment,
with something tantamount to a “statement of relatedness”
establishing the required connection. Restated, Mr. Blackley
contends that the failure to facially demonstrate the logical
relationship between the charges brought and the 1limited

prosecutorial scope of the Special Division's order is fatal to the

[
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indictment.

As a threshold matter, the scope of the phrase ‘related to" in
the context of the connection that must exist between an indictment
and the jurisdictional mandate has been addressed by this district.
In Dnited Sstates v. Secord, 725 F. Supp. 563 (D.D.C. 198%8), the
Independent Counsel obtained an indictment against General Richard
V. Secord for perjury and obstruction arising out of Secord's
testimony before Congress in connection with the Iran-Contra
hearings. As in the instant case, Secord argued that the
prosecution of perjury counts fell outside the jurisdiction granted
to the Independent Counsel. The question before then-Chief Judge
Aubrey E. Robinson, Jr. was whether the alleged perjury was
“related to in any way" to the gvents specified in the Special
Division's ®rder. Id, at 564. The court answered the question in
the affirmative, stating, “Clearly, the answer is yes. It cannot
be denied that the congressional investigation itself “arose from'
the events constituting the Iran-Contra initiative.” Id. Because
General Secord's congressional testimony was on the topic of Iran-
Contra, and because his alleged perjury might have been motivated
by a desire to conceal his role in the Iran-Contra affair, the
court found the requisite degree of relatedness between the charges
in the indictment and the subject matter of the Independent
Counsel's jurisdiction to conclude that prosecutorial jurisdiction
was proper. Significantly, the Poindexter court also noted that
“[t]o demonstrate that one occurrence is “related' to another, [the
0IC]) need only show that there is reasonable causal or logical

connection between the two, some tenable correlation between

7
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events.” Id, at 566.

At least two prosecutions brought by Independent Counsel
Smaltz in conjunction with the Mike Espy inve‘stigation have been
challenged on jurisdictional grounds, with defendants claiming in
both instances that the charges in the indictment were
insufficiently related to the authority granted the Independent
_Counsel by the Special Division. 1In uni_tgd_s_t_n;gs_y_._gm_quxﬁ

Am, 954 F. Supp. 335, 341-42 (D.D.C. 1987), the court found a
legally sufficient relationship Dbetween illegal campaign
contributions to Mike Espy's brother Henry and the Independent
Counsel's mandate. Applying the above-cited Secord standard for
‘relatedness,” (“a reasonable causal ’and logical connection”) the
court d_etermined that ‘allegations that an organization with
business pending before the Department of Agriculture made an
illegal campaign contribution to Secretary Espy's brother to curry
favor with the Secretary falls within the mandate of that
Appointment Order.” Id, at 342. The court concluded that a
contribution to Henry Espy's campaign by one who had business
before the Department of Agriculture could poteﬁtially influence
the Secretary to intervene on bbehalf of the gift-giver.
Consequently, the charged conduct — the campaign contribution — was

causally and logically connected to the Special Division's

jurisdictional grant — improper influence on the Secretary of
Agriculture — and defendant's challenge to the indictment was
denied.

Similarly, in United States v, Sun-Diamond Growers of
California, 941 F. Supp. 1262 (D.D.C. 1996) defendants argued that

8



193

seven counts in their indictments alleging a scheme to make
unlawful corporate contributions to Henry Espy did not relate
specifically to the subject of gratuities, and therefore exceeded
the Independent Counsel's jurisdiction. Id. at 1272. The court
rejected this claim, holding that the counts in gquestion were
related to the original subject matter of the investigation, noting
that “[t)he factual predicate is intertwined with the original core
subject matter of the Attorney General's original investigation as
well as the subsequent related referral . . . * Id, at 1274.
Again, the court found the requisite "causal and logical connection”
between individuals or organizations who helped retire Henry Espy's
campaign debt via allegedly illegal contributions and the potential
for improper influence upon Secretary Espy such that the
Independeni'COunsel's jurisdiction over the challenaad counts was
properly exercised.

Significantly, in making these determinations of relatedness,
neither the Secord nor Sun-Diamongd Growers nor Crop-Growers courts
required what defendant appears to be calling for here — that the
text of the indictment provides the demonstrable causal and logical
connection between the charged violations and the subject matter of
the Independent Counsel's investigation. None of the case law even
remotely suggests that the grand jury's failure to facially
demonstrate relatedness is fatal to the sufficiency of the
indictment. In fact, at least one of the aforementioned cases
implies the opposite. *The relationship must be °demonstrable,”
that is, something that is evident initially and without great
steps of logic. The courts are routinely called upon to draw

9
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725 F. Supp. at 567 (emphasis added). In each instance, the courts
considered the Special Division's order, the challenged counts, and
reached a conclusion as to whether the requirement of relatedness
was satisfied. This court will now do the same in determining
whether the language of the original order and/or the referred
matter supports the Independent Counsel's prosecutiop of charges
arising exclusively under 18 U.S.C. § 1001.

Though the Blackley prosecution is arguably within the scope of
the Special Division's original Jjurisdictional grant, the
connection is more easily demonstrated by reference to the referred
matter; conseguently, this court will limit its consideration to
that order. The April 1996 referral order permits the Independent
Counsel to ‘investigate and prosecute any violation &6f any federal
law “related to any application, appeal, or request for subsidy
. . for which . . . Chief of Staff Ronald Blackley intervened in
the application, approval or review process.” Each count in the
indictment contends that Ronald Blackley made a false statement by
failing to disclose his receipt of payments totaling $22,025, first
on his Form SF-278, then pursuant to the USDA-OIG sworn
declaration, and finally, pursuant to the US AID-0IG sworn
declaration. The background section of the indictment explains
that this income was allegedly received from Mr. Fuller & Mr.
Cochran, who both sought and received subsidies from the Department
of Agriculture in 1993, the same year in which the alleged payments
were received by Blackley. Though defendant cannot discern the

‘reasonable causal or logical connection” between the alleged false

10
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statements and the jurisdictional mandate, this court can. An
endeavor to conceal payments received from a Department of
Agriculture subsidy applicant could be a causal consequence of
possible intervention in the application process on behalf of those
frdm whom he received payment. It is both logical and reasonable
to surmise that if Ronald Blackley improperly intervened in either
Fuller and/or Cochran's subsidy application, approval or review,
and received payments in anticipation of or as a result of that
intervention, he would not report such “income” on financial
disclosure forms, or answer truthfully as to whether he received
such payments when interviewed by USDA or US AID investigators.

A finding of relatedness based upon this type of inference is
not without precedent this in district. 1In finding that General
Secord's iﬁéictment was within the scope of the Special Division's
jurisdictional mandate in Secord, Judge Robinson concluded that
“[d}efendant's alleged perjury could well be construed as part of
a gontinuing effort to conceal the extent and detail of the
“enterprise,” Secord, 725 F. Supp. at 566 (emphasis added). If one
substitutes the words "falsification of financial statements” for
the word “perjury” in the above excerpt, the similarities between
Secord and the instant case become patently apparent. If Mr.
Blackley did, in fact, attempt to intervene in subsidy applications
or reviews on behalf of Fuller or Cochran, the alleged
falsifications on his financial disclosure form and on the two
sworn declarations could logically be part of a ‘continuing
enterprise” to conceal his intervention. That nexus is sufficient

to provide the “reasonable causal or logical connection” and the

11
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“tenable correlation between events” that is required to support the
Independent Counsel's prosecution of these charges.

This court is satisfied that the three 18 U.S.C. § 1001
charges against Ronald Blackley are sufficiently related to the
Special Division's jurisdictional grant in the referred matter.
Therefore, this court will not grant defendant's motion to dismiss
the indictment on the basis that the Independent Counsel has acted

in excess of its defined jurisdiction.

B. The Argument That The Prosecution of this Case By the
Independent Counsel Circumvents Established Department of
Justice Policy.

Under section 594 (f) (1) of the Ethics in Government Act, an

Independent Counsel:
shall, except to the extent that to do so would be
inconsistent with the purposes of this chapter, comply
with the written or other established policies of the
Department of Justice respecting enforcement of the
criminal laws. To determine these policies . . . the
independent counsel shall, except to the extent that
doing so would be inconsistent with the purposes of this
chapter, consult with the Department of Justice.

The rationale underlying the promulgation of this addition to the

Independent Counsel statute was to ensure that an Independent

Counsel's prosecutorial jurisdiction is subject to some safeguards

against overreaching and abuse. “The intent of this change is to

cCreate a presumption that the special prosecutor will follow
prosecutorial guidelines unless extenuating circumstances exist.

Sen. Rep. No. 97-496, at 16 (1982), reprinted in 1982 U.S.C.C.A.N.

3537, 3552. At the same time, it also alleviates some of the

concern that the Independent Counsel law may be unconstitutional

12
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because it violates the doctrine of separation of powers. See
Morrison v. Olson, 487 U.S. €54, 696 (1988) (noting that adherence
to Justice Department policies unless not possible to do so does
“give the Attorney General {[a] means of supervising and controlling
the prosecutorial powers that may be wielded by an Independent
Counsel”).

Defendant contends that his indictment cannot be sustained
because it is in contravention of DOJ policy and therefore violates
section 594 (f)(1). The Department of Justice Manual directs its
prosecutors ‘not to prosecute an EIGA [Ethics in Government Act)
violation under section 1001 unless the nondisclosure conceals
significant underlying wrongdoing.” Department of Justice Manual
at 9-85A.304. Mr. Blackley argues that because it is contrary to
DOJ policy to bring an 18 U.S.C. § 1001 indictment for a financial
non-disclosure in the amount of $22,000, the Independent Counsel is
statutorily proscribed from doing so. 1In other words, defendant
contends that section 594(f) (1) gives DOJ prosecutorial policy the
force of law when applied to the Independent Counsel, even though
it is conceded that the same policies are merely discretionary when
applied to executive branch prosecutors. See United States v,
Poindexter, 725 F. Supp. 13, 38 (D.D.C. 1989) (citing United States
¥, Busher, 817 F.2d 1409, 1411-12 (9'" Cir. 1987) (holding that the
decision tﬂ prosecute a violation of the law cannot be deemed
flagrant misconduct, and noting that “The U.S. Attorney's Manual
. . "is not intended to, does not, and may not be relied upon to
create any rights, substantive or procedural, enforceable at law by

any party in any matter, civil or criminal. Nor are any
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limitations hereby placed on otherwise lawful litigative
prerogatives of the Department of Justice.")).

A section 59%4(f) challenge to an Independent Counsel
indictment has been raised in this district at least once before,
and rejected. In United States v, Poindexter, 725 F. Supp. 13, 38
(D.D.C. 1989), defendant John M. Poindexter sought to have charges
dismissed because the indictment was inconsistent with the
prosecutorial policies of the Department of Justice. The court
found this claim to be without merit, explaining:

The very nature of the Independent Counsel's

responsibilities suggests that it may not always be

possible for him to follow those policies, and it is for

that very reason that the Independent Counsel statute

explicitly provides that he is required to follow

Department of Justice policies “only to the extent

possible.”

Id4. (footnbies omitted) . Poindexter therefore holds that while
there is a general presumption that an Independent Counsel should
follow the policies and procedures of DOJ, the plain text of section
594(f) (1) indicates that it 1is not an absolute, lock-step
reguirement. In some circumstances, it is expected that the
- Independent Counsel will depart from the guidelines and seek
indictments that would not normally be brought by a United States
Attorney.

This court agrees with both the Poindexter holding and the
logic underlying it as to whether an Independent Counsel is bound
by statute to follow established DOJ policy in all cases. It is
undeniable that Congress's addition of section 594(f) to the

Independent Counsel statute in 1982 created somewhat of a paradox

between thatvprovision's purpose and the rationale underlying the
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overall Independent Counsel framework. On the one hand, through
section 594(f) (1), Congress is ensuring that there are not two
different standards of justice depending on the prosecutor; that
*treatment of officials is egual to that given to ordinary citizens
under similar circumstances.” Sen. Rep. No. 97-496, at 16 (1982),
reprinted in 1982 U.S.C.C.A.N. 3537, 3552. To prevent against
_public officials being subject to potentially. capricious
prosecutorial conduct, an Independent Counsel needs to be tethered
to some quantifiable standard, and the Department of Justice policy
guidelines provide arguably the most complete, detailed and time-
tested standards available. Furthermore, as explained above,
adherence to the executive branch's established prosecutorial
guidelines helps to guard against constitutional separation-of-
powers challenges to the Independent Counsel statute. See Morrison,
487 U.S. at 696.

Oon the other hand, if an Independent Counsel is supposed to
operate as nothing more than the identical twin of the Department
of Justice, with po permissible variance in prosecutorial
discretion, then the need for the Independent Counsel structure
becomes highly questionable. Underlying the Attorney General's
decision to proceed under 28 U.S.C. § 592 and invoke the Independent
Counsel statute is a presumption that the executive branch is an
ineffective prosecutor of high ranking federal executive officials
and national campaign committee officers, and where conflicts of
interest may affect the Department of Justice's objective exercise
of prosecutorial discretion. See 28 U.S.C. §§ 591 (b)), (c)

(describing the persons for whom and situations under which
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invocation of the Independent Counsel statute is applicable). For
the Independent Counsel to play a meaningful role, he or she is
necessarily expected to act in a manner different from, and
sometimes at odds with, the Department of Justice. As noted in
Poindexter., “(tlhe Independent Counsel, as the very name suggests,
is to be independent of the Attorney General.” Poindexter, 725 F.
Supp. at 38.

In recognition of the need to have safeguards against potential
abuse while at the same time recognizing the special role of the
Independent Counsel, section 594(f) includes the crucial qualifier
“to the extent possible” in requiring adherence to DOJ policies.
“ITlhe Committee does not intend that independent counsels comply
with Department policies which would undermine their independence
or hinder their mission.” Sen. Rep. No. 103-101, at 32 (1993),
reprinted in 1994 U.S.C.C.A.N. 748, 777. The gquestion ultimately
presentea by this challenge to the indictment is whether the charges
against Ronald Blackley present a case where adherence to DOJ
policies would be inconsistent with the purposes of the Independent
Counsel statute, and therefore permissible under section 53%4(f)(1).
The court's answer is in the affirmative, as it is this court's
conclusion that these alleged violations of 18 U.S.C. § 1001, which
involve either “knowing” or ‘willful” false statements by Blackley,
involve the type of ethically-based offenses which the section
594 (f) (1) “to the extent possible” exception anticipates. Therefore,
the Independent Counsel may prosecute this case, even if said

prosecution is contrary to the general prosecutorial policies of
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poJ.*

The Independent Counsel statute was promulgated in the wake of
the Watergate scandal, at a time when the nation's confidence in
public officials was at an historical nadir. The aspirational goal
of the Independent Counsel lay was to give the public confidence
that crimes committed by government officials would be fully and
fairly investigated and prosecuted by an entity with some measure
of independence from the individuals he or she must investigate and
prosecute. Whenever the Attorney General applies to the Special
Division for the appointment of an Independent Counsel, he or she
is necessarily addressing a situation in which the integrity of
public officials has either been called into gquestion or may soon
be called into question. In essence, the Attorney General is
charging thé Independent Counsel not only with the responsibility
of investigating and prosecuting government officers, but also, by
implication, with maintaining and/or restoring public trust in
government. In this court's view, adherence to an executive branch
policy that directs a prosecutor to not pursue indictments against
executive branch employees for their criminal ethical violations is
in direct contravention with the task with which an Independent:
Counsel is charged. To statutorily proscribe an Independent Counsel
from seeking indictments under ethically oriented statutes is a

restriction at odds with the “mission” of an Independent Counsel,

‘Because this court resolves defendant's challenge on the
grounds that proscribing this prosecution would be inconsistent
with the purposes of the Independent Counsel statute, it will not
address the question as to whether this prosecution is, in fact,
contrary to the policies of the Department of Justice.
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namely, to ensure that government officials are being properly
investigated and prosecuted for alleged breaches of the public
trust. For this reason, to follow the policy of DOJ would be
“inconsistent with the purposes of this chapter [the Independent
Counsel statute]” and, therefore, departures from the policy are not
only permissible, but expected. .

While there is no doubt both a reasonable and logical rationale
that supports the Department of Justice's policy to not pursue an
alleged Ethics in Government Act violation under section 1001 unless
that violation “conceals significant underlying wrongdoing,” that
rationale cannot be applied to the particular task with which an
Independent Counsel is charged. Potential criminal ethical
violations that may be too small to concern the Department of
Justice are nonetheless properly within the purview of the
Independent Counsel because the Independent Counsel is, in a sense,
charged with the responsibility of ensuring that public officials
have maintained the highest standards of ethical conduct. Following
an executive branch policy concerning 18 U.S.C. § 1001 could prevent
an Independent Counsel from performing the exact task that the
executive branch, the Special Division, and by implication, the
public, have asked him or her to perform.

Because one of the purposes of the Independent Counsel statute
is to maintain public confidence in the conduct of government
officials, an Independent Counsel needs to have significant latitude
to investigate and prosecute alleged criminal violations that call
into question ethical conduct. Mr. Blackley has been charged with

three violations of 18 U.S.C. § 1001 for allegedly making knowing
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or willful false statements. As these charges raise guestions
concerning Mr. Blackley's ethical conduct, these prosecutions, for
the reasons stated above, are properly pursued by the Independent
Counsel. Therefore, this court holds that, even if bringing these
charges against Ronald Henderson Blackley is inconsistent with
written and established DOJ policy (an issue this court declines to
address, see FN 1), the indictment nonetheless does.not viclate
section 594 (f) because the charges fall under the “inconsistent with
the purposes of this chapter” exception to the requirement that the
Independent Counsel follow DOJ prosecutorial policies. This court
will therefore not grant defendant's motion to dismiss on the basis
that the prosecution of this case circumvents established DOJ policy

and is therefore prohibited under section 594 (f) (1).

C. Did the Special Division have the Power to Refer This Matter to
the Independent Counsel?

Defendant's original Motion to Dismiss the Indictment alleges
that the Special Division exceeded its constitutional powers when
it referred a related matter under section 594(e) over the express
objection of the Attorney General. That mdtion asserts that the
exercise of prosecutorial jurisdiction by the Independent Counsel
that is not pursuant to a specific request by the Attorney General
viclates Article II, Article III, and Morrison v, Olson. Notably,
defendant ‘s Supplemental Memorandum largely abandons this challenge

to the validity of the indictment.?

* Defendant's original counsel, who filed the initial Motion
to Dismiss, was disqualified. gSee United States v. Blackley, ---
F. Supp. --- (D.D.C. August 22, 1997). The supplemental
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To properly address this argument, this court would have to
determine whether the modification of the jurisdictional mandate
should have been done under the referral power of section 594 (e)
(which does not regquire a request by the attorney general) or the
expansion power of § 593(c)(2) (which does), and whether this
particular section 594 (e) referral was unconstitutional because it
permitted the creation of prosecutorial jurisdiction over the
express objection of the Attorney General, arguably infringing upon
the executive branch's exclusive power to enforce the laws of the
United States.

However, this court is not jurisdictionally situated such that
it may consider these claims as these issues were considered,
analyzed and definitively answered in In re Espy, 80 F.3d 501 (D.cC.
Cir. 1996).>.Congress designated the Special Division :-'division of
the United States Court of Appeals for the District of Columbia
Circuit.” 28 U.S.C. § 49. For this court to review the
constitutionality of the referral jurisdiction granted ln re Espy
would require it to sit in an appellate capacity over the D.C.
Circuit, which it cannot and will not do. If the Special Division
concluded that “the new matter is demonstrably related to the
factual circumstances that gave rise to the Attorney General's
initial investigation and request for appointment of an independent
counsel,” In re Espy, 80 F.3d at 509, this court is not empowered

to disturb those findings. Nor may this court substitute its own

memorandum was filed by new counsel, who entered their appearance
on September 22, 1997.

20
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constitutional analysis of § 594(e) and conclude that the
concurrence of the Attorney General is required before the Special
Division can refer related matters. The Espy court determined that
under the Act the court can refer a related matter to an Independent
Counsel under section 594 (e) without the concurrence of the Attorney
General. Id. at 504-06. To the extent defendant is challenging the
—3Jjurisdiction of the Independent Counsel based upon arguments already
asserted by DOJ and resolved by the Special Division, defendant's

motion to dismiss cannot be granted.

A separate order shall issue this day.

PRGN

R¥yce C. Lamherth
United States District Judge

Date: //-/;. -7

21



740, B

LN
ayl uyp 'ssadoad ayr ddwangjul K14
«doxduuy 01 Pats BUIYD 1BYE 18Y) SUOLL
-J95S Y3 Jo asnedaq suopedwi A1
111338 [BUOHIBY YuM 1y3nel) sj Lanb
-up ddueuy) udiedwed ay e 1340

‘auywexd Afjenseduy
0] JeJaua0 A3UI0NY 5,U0IYED AW 10)
AP ANUIaYY) 318 IBY) LD
Tenuapisaad 9661 Iy inoqu suoned
-3)[e Assaw ays aysInisoau) K[qipald
uBd 201n29503d apysino ue Ko Jeyy
Buindue ‘A|prosq asow sanss] Y
13pISU0D 0} J3y Padin aawy o) pres
) 'pUBY 13410 A U0 ‘Y3 IW

+ bl 'ST oegwaneN

ﬂ,d,omu«F
SOWIL YO A M FUL

auoyd as09-unpD oW wINSaAN)
01 12SUNOD JUIPUICIPUY LB HIIS Jou
PINOYS aYs Y1 3upnjound Yoom st
fedauan Lauiony oy 10) pasedaad
SOWAW 01U] PAILIodiodnt 10U D1am
SMOIA J12Y) PIUS S|TIOj0 ‘T8 INg
‘pres jepdi)je uswiied
-5Q 2SN 3UD ,,'SNOJIIPNY SE LD
<1aedag 3dNSNL 3Y) O} UMOUY SMIIA
21341 ajewt 01 WeRNAL ST
U3 10 YadI4 AN 1eYs BIPI YL,
‘uoNEENSIAU| IPIS
<IN0 UE PIPUBLLAP JATY OYM SIdYTW
-mef uedignday Jo Yitdm Y ploAe
0} [asunod juapuadapuy ue Isuede

“muj pue ays Jjo
3oy v U0 paseq aJe sjuawdpnf
134 18Y) Juap(AI uaaq sey I} ‘Sjdwexa
10} WIPISAI Y1 Yum S3aYJ0D S0
ASNOH YA 31 1 shers 1yBjusaa0
,$10UOP 1o SI0IN23s0.d IPISING HII5
01 10U SYIUOW JU3D34 UJ SUDISIIIP J3Y
Bujupeidxa ssa18u0) 0) s1anay Ul
*$N20J [839] MOIIBU J3Y UO PAIAUID
$9Y WSIINIIID VIR STH 9OUIPIAS B
jo suopeiadiaiu} S,0u3y ‘S YiM
peasdus)p jou sey ‘93pnf (e1apag pue
0In03s02d J9WI0f B ‘YAIg W
‘pres
eye rd'd ue [ ‘usddey 1upip
1snf 3 ‘sawed Juifeld 1ou aie ap,,
L]

€ Wo1) Yadlg I duRSp
0} BuiA1) aq 0} pPawdds T'A’d AR
pres s{etonjo wawedag aansof
du
~HOW-UoISIDap Ayl out paddnid uaaq

Fuaedaad 20om s20Amep Jumued
QW e (AAJ] u Jeyy poutejd
WY DALY SopI SOdL I
“Aepo) uonuuiwIdn
Jeun) € apew 10U pey ing Avpsang
UO ONXOW 40} )9 OYS DJOJOY OIS
-}29p © yaras 0y padoy pry Aoyl pies
sopie 49y ‘saomdasosd uapuadop
Ut 01 SuONEARSIARLIIVD-UoMILD aY)
12J34 0] JOYIIYM U0 UOISIIIP ¥ LW
Ul 7 23Qg [nun sey ays c.u-:::_<
Jusunaed
-2 921SDL Y1 Ul DJLINDALD 03 PInuL}
102 SILNNDUT DIOH-UIUIED ) PUI 01
onay s Swstape sowow ‘Aepol
‘$I)TI20SSE I50|D pue
[UIPI03 UIUAL Y(IJI ] I UL oudy
SW eyl ples yiog 0] sapie ynoyipe
o1 dIRyS 01Ul UMOIY) UG dALY

pey adueulj
sAade ay ey Sulkes ‘siueld
“wod SIg’d Ay e pajjods s(ep
“1Jjo wawwdag sansnf ‘Aepoy,
*33UIIINIU0D 6,494 W
moynm Lagnbus jo Julf Aue 3sa(d lou
PInom aus eyl oudy ‘s Aq 28pard ¢
andsop ‘wedy aaveur) udedwed s.ou
-2y 'SW U0 $100u3NSIAUY '@’ Ay
Bunnsuod Ajdrenbape moyim siou
-op jo suontidnes auoydad) don
~UDIUE) Y} INOQE SUOHILPUIUIIODDL

UOLEFNSIAUL JO NLdINg |LIPI YL
pue wownsedag donsng 3y ‘210D
AN PUR V0D I A SINIANIR
Fuisjea-punj dwos oy salambuy dyy
VY PINOM IR UDISIIOP € IYEW O)
Pasiod Swaas auay ‘S ST mou ing
‘PALMIO) PIAGW
2100 4N PUT uOWL) I O LAl
-edusaau; oyl se Juoj se ‘oudy SW
10} JudWISSEIIEGUID pllw ¢ )21
POUILLUAL INSST DI3 Jng 'SYILUORL 10)
UAOUY D3 S eI J0 WUNUIDI0]

-ud mel npomod Isow §,£3un0d
ay) Jo omi uaamiaq ds ayl ‘oudy
‘S PUR Y323 I UIIMIIQ MAA OJU(
Ageap Juiwod s ey wawndie ue
1O 3001 3Y) 18 34T SMDIA OM] DSOL,
‘uonsanb e yons A1oexa
st 1123 Suoam ay) Joj duoyd Suoim oY)
POSN UOIUND "IN JIYIdYM pue 'Kjas1d
-2J8 PIIIMSUT 2Q O} DARY SUONSIND
1e33; ‘prus sey ays ‘ased Aue uf
‘sanssy
apis uo Susndof dn spua sawpawos
puE SJIEOP JO SUOHIW SISOD 'SILAL
10] SISE| UAIJO HIOM ISOUM ‘010D
-s01d SpISING UE 0) asBD T $12JI AYS
220j2q paJinbaz Jooud jo pavpuels 3y
dn 3upaysel aq o) SWYIS ‘|RIDUDD
AQUIONIY §,U0IUILD SN ‘oudy 18ueS
“3SNOY
ANYM 3} 1e duoyd Suoim Y1 wouf
{1ea 3uistea-puny e spew £jeda)yy uoy
“u1D WapIsAId taylaym
J0 anss] aelpaww ayy
punoasns Jey) suepapgjod
Injaamod pue S1U0AD Amo
-pegs Jo aj8ue) ayl ajedi
524U} 01 J0INJ3S0Id IPISINO UL SIUEM
Y3314 °f SMOT 401dNg 1'8’d WYL
*ased ddueul) udedwed gl jo ey
a3 e wdlgead ¢ dn swns wawadse
104l — ¥Z 'AON ‘NOLONIHSVM

NOLSNMOT QIAVa 49

sishleny
SMAN

SnNooY h@%ﬁ‘m ojuJ SaWwIo;)

Anmbug uojur) 19A() 3d3( oo.uw.:\ JB 9ndsI(y



The investigation involves dozens
of politically infiuential Democratic
fund-raisers and top officials like Mr.
Clinton, Mr. Gore and Cabinet offi-
cers like Interior Secretary Bruce
Babbitt and former Energy Secre-
tary Hazel R. O'Leary.

On the other hand, Ms. Reno’s un-
willingness to seek an independent
prosecutor in the campaign finance
case appears to be shaped by her
experiences — almost all bad from
her point of view — with other out-
side counsels appointed at her re-
quest since she took over in 1993.

Early in her tenure, she expressed
broad support for handing off inquir-
ies that seemed to cast even a shad-
ow of conflict over the department’s
ability to fairly investigate high Ad-
ministration officials.

But in recent years, top advisers to
Ms. Reno have complained bitterly
about the quality of independent
prosecutors, who are picked by a
panel of three appellate judges head-
ed by David B. Sentelle of the Dis-
trict of Columbia Circuit.

Democrats have complained that
Judge Sentelle, an appointee of Pres-
ident Ronald Reagan, is 2 North Car-
olina political supporter of Republi-

207

can Senator Jesse Helms.

And in recent days, some Justice
Department officials have derisively
dismissed the suggestion that the
outside prosecutors selected by
Judge Sentelle's panel are in fact any
more independent than Ms. Reno.

These officials regard four of the
tive independent prosecutors ap-
pointed under Ms. Reno as overzeal-
ous amateurs who have tried repeat-
edly to expand jurisdiction. The
name of the fifth has never been
made public.

Ms. Reno’s aides have said she has
applied the same standards to each
appointment decision, but some law-
yers who have werked with the At-
torney General in recent years have
said she has seemed to impose a
higher standard as dissatisfaction
with the counsels increased.

Only one prosecutor appointed at
Ms. Reno's request has closed down:
Daniel 8. Pearson, who was named to
investigate possible financial impro-
prieties by former Commerce Secre-
tary Ronald H. Brown, ended his
work after Mr. Brown was killed ina
plane crash.

The New York Times
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Experience Sours a Once-Enthusiastic Reno on Applying

the Independent Counsel Law

208

By STEPHEN LABATON

WASHINGTON, Nov. 28 — When
Janet Reno became Attorney Gen-
eral, she championed the independ-
ent counsel law as a way to assure
the impartiality of investigations
into top Administration officials. Not
anymore.

Nearly five years later, after re-
peated ciashes with independent
prosecutors, Ms. Reno and her advis-
ers have grown disillusioned with
many aspects of the independent
counsel law, say Justice Department
officials, current and former.

In recent months, when reporters
have asked what she thinks of the
Iaw, the Attorney General has point-
edly declined to comment.

Ms. Reno's disputes with inde-
pendent prosecutors, waged largely
in closed arguments and sealed court
documents, are emerging as a sober-
ing experience that is shaping her
views as she nears the deadline of
next Tuesday. By then, she must
decide whether to seek the appoint-
ment of a new counsel to investigate
fund-raising telephone calls in the

After clashes with
the prosecutors,
disillusionment.

White House by President Clinton
and Vice President Al Gore.

While her aides have recommend-
ed that she not seek such a counsel,
Ms. Reno has shown no sign that she
is close to a decision. She has been
spending her Thanksgiving holiday
in Florida with her family and rest-
ing after a brief trip to Mexico,
where she was briefly hospitalized
ecarlier this week after complaining
of nausea and dizziness.

Justice Department lawyers have
had many complaints about inde-
pendent counsels, and they are
acutely aware of bitter White House
complaints that Ms. Reno has turned
to the statute too often, and at times,
for seemingly trivial matters.

Those counsels appointed at Ms.
Reno's request have run up expenses
into the tens of millions of dollars
and forced relatively peripheral fig-
ures — in some cases Government
employees — to spend t of

brought charges against his main
investigative subject, former Agri-
culture Secretary Mike Espy. An-
other, Kenneth W. Starr, has won
several significant convictions and
plea bargains, including against
James B. and Susan McDougal, the
former business partners of the Clin-
tons; Webster L. Hubbell, the former
Associate Attorney General, and Jim
Guy Tucker, the President’s succes-
sor as Governor of Arkansas.

Only two outside prosecutors
sought by Ms. Reno have actually
completed their work. The first is a
stifl unidentified counsel who de-
clined to prosecute Eli J. Segal, the
former head of President Clinton’s
Corporation for National Service.
The other, Daniel S. Pearson, re-
ferred his inquiry back to the Justice
Department after the focus of his
investigation, Commerce Secretary
Ronald H. Brown, was killed last
year in a plane crash near Dubrov-
nik, Croatia.

Some of Ms. Reno's aides have
denied that her approach to the law
has hardened because of her exper:-
ence. They said that she approached
each counsel decision on its own
merits and added that the d-part-
ment lawyers were accustom.ed to
enforcing statutes passed by Con-
gress that they did not fully supyort

But a shift in the Attorney Gener-
al’s thinking about independent pros-
ecutors seems apparent in her own
words. On May 14, 1993, two months
after she took office but many
months before she sought her first
independent counsel, Ms. Reno said:
*‘The reason that | support the con-
cept of an independent counsel with
statutory independence is that there
is an inherent conflict whenever sen-
ior executive branch officials are to
be investigated by the department
and its appointed head, the Attorney
General. The Attorrey  General
serves at the pleasure of the Prest-
dent.”

Contrast that statement to Ms. Re-
no's remarks last Aprif, when she
turned down requests for an inde-
pendent counsei to examine whether
Mr. Clinion or Mr. Gore violated
Section 607 of the Federal criminal
code, which makes it a crime for
Federal officials to raise mwoney on
Government property.

“First,” she said, “the law applies .

specifically only to contributions as
technically defined by the Federal
Election Campaign Act (F.ECA) —

dollars in legal fees. Yet not one of
the independent prosecutors appoint-
ed during Ms. Reno’s tenure has yet
won a conviction against the princi-
pal Clinton Administration figure
they were originally appointed to in-
vestigate. -

One counsel, Donald C. Smaltz, has

funds ly referred to as ‘hard
money." The statute orginally ap-
plied broadiy to any potlitical fund-
raising but in 1979, over the objec-
tions of the Department of Justice,
Congress narrowed the scope of Scc-
tion 607 to render it applicable only to
F.E.C.A. contributions.”

One former Justice Department
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Mr. LANTOS. Parliamentary inquiry, Mr. Chairman.

Mr. BURTON. The gentleman will state his parliamentary inquiry.

Mr. LANTOS. Have you instructed all members of your staff that
when they are given the privilege of the microphone, they are not
to make motions?

Mr. BURTON. I have not to this point, but I will so do right now.

Mr. LANTOS. It is long overdue, Mr. Chairman.

Mr. BUurRTON. Well, thank you, Mr. Lantos, for bringing that to
our attention.

You can't do that.

Mr. BENNETT. I promise you, Mr. Lantos, I will not let that hap-
pen again. I will promise you.

Welcome to the hearing, Mr. Smaltz.

Mr. SmaLTz. Thank you.

Mr. BENNETT. To the extent that you need to refer to any of
ghose exhibits during your testimony here today, please feel free to

0 so.

In that regard I would ask, if we can, to have Smaltz exhibit 3,
which I think is Exhibit 296, placed on the Elmo if we can.

[Exhibit 296 follows:]



Independent Counsel Donald C. Smaltz
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In Re Secretary of Agriculture Espy
(Appointed September 9, 1994)

UPDATE OF PROSECUTORIAL MATTERS

As of December 8, 1997

L STATUS OF PROSECUTIONS

Indictments, Verdict/Charges Sentencing/Appeal
Information(s) and
— Complaint(s)
1. James H. Lake Guilty of one count of wire fraud relating to Sentencing: 1/16/98

Information: 10/23/95

Guilty Plea: 10/25/95

Court: Hon. Judge Ricardo M.
Urbina-Washington, D.C.

$5,000 illegal campaign contribution scheme
and two counts of Federal Election Campaign
Act (“FECA™) violations resulting from $4,000

for Congress.

in illegal campaign contributions to Henry Espy

2. 5M Farming Enterprises,
Inc.. Brook K. Mitchell, Sr.,
and Brook K. Mitchell, Jr.

Indictment: 5/22/96

Guilty Plea Mitchell, Sr. and
5M Farming: 11/13/96
Court: Hon. Judge Thomas
Penfield Jackson-Washington,
D.C.

Guilty of one count of conspiracy to illegally
obtain $770.000 in USDA subsidy payments;
two counts of false statements to USDA and

one count of false entries on USDA forms to
itlegally obtain the subsidy payments.

5M Farming Enterprises.
Inc., Brook K. Mitchell, Sr.
Sentencing: Not yel
scheduled

Brook K. Mitchell. Jr.: 1-
yr. pretrial diversion

3. Crop Growers Corporation

Indictment: 5/30/96
Nolo contendere plea: 1/21/97
Court: Hon. Judge Gladys

Guilty: of one count of conspiracy to defraud
Federal Election Commission (“FEC™)
resulting from $46.000 in iliegal campaign
_contributions to Henry Espy for Congress and
one count violation of Foreign Corrupt

Kessler-Washi D.C.

Practices Act resulting from falsification of
corporate books and records to conceal the
illegal campaign contributions.

Sentence: $2,000.000 fine

4. John J. Hemmingson and
Gary A. Black

Indictment: 5/30/96

Tria): 1/27/97

Verdict: 2/13/97

Court: Hon. Judge Gladys
Kessler-Washington, D.C.

Not guilty of one count of conspiracy to
defraud FEC resulting from $46.000 in illegal
campaign contributions 10 Henry Espy for
Congress and two counts of false statements to
FEC to conceal the illegal campaign
contributions.

2 EXHIBIT
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Indictments,
Information(s) and
Complaint(s)

Verdict/Charges

Sentencing/Appeal

5. Sun-Diamond Growers of
California

Indictment: 6/13/96

Trial: 9/9/96

Verdict: 9/24/96

Court: Hon. Judge Ricardo M.
Urbina-Washington, D.C.

Guilty of one count of providing illegal
gratuities worth $14,287 to Secretary Espy and
others, two counts of committing mail fraud
resulting from $5,000 illegal campaign
contribution scheme and five counts of making
illegal campaign contributions to Henry Espy
for Congress worth $4,000. Not guilty of one
count of providing illegal gratuity worth §3,100

Sentence: $1.5 Million
fine: 5 yrs. probation
w/special conditions

-Def. appealing conviction

-Appeal not yet under
submission to D.C. Circuit

to Secretary Espy’s girlfriend; Court of Appeals
6. Alvarez Ferrouillet Guilty of one count of i portation | S One year
of stolen property resulting from $20,000 imprisonment$ 10,000 fine

Indictment: 7/9/96

Trial: 12/2/96

Verdict: 12/19/96

Court: Hon. Judge Edith
Brown Clement-New Orleans,
LA.

illegal campaign contribution to Henry Espy for
Congress, seven counts of money laundering of
the $20,000 illegal campaign contribution, and

-Def. appealing conviction

two counts of false 1o go'
agents to conceal source of the $20,000 illegal
campaign contributions.

-OIC appealing

-Appeal not vet under
submission to Fifth Circuit
Court of Appeals

7. John Hemmingson

Indi¢tment: 7/9/96

Trial: 12/2/96

Verdict: 12/19/96

Court: Hon. Judge Edith
Brown Clement-New Orleans.
LA.

Guilty of one count of &

<

of stolen property resulting from $20,000
iliegal campaign contribution to Henry Espy for
Congress and two counts of money laundering
of the $20.000 illegal campaign contribution.
Not guilty of one count of money laundering of
the $20.000 illega! campaign contribution.

One vear
imprisonment: $30.000
fine: $20,000 restitution

-Def. appealing
conviction

-OIC appealing sentence
-Appeal not yet under

submission to Fifth Circuit
Court of Appeals

8. Alvarez Ferrouillet, -

Municinal Heaith
I

Guilty of one count of conspiracy to make false
10 federally insured bank to induce

Cooperative. Inc and
Ferrouillet & Ferrouillet

Indictment: 7/9/96
Transferred: 11/6/96
Guilty Plea: 2/24/97
Court: Hon. Judge L.T.
Senter. Jr.-Oxford. MS

and extend repayment deadline on $75,000 loan
and to make false statements to FEC to conceal

Ferrouillet sentencing
consolidated with no. 6
above;

$46.,000 in itlegal gn contributions to
Henry Espy for Congress and five counts of
false statements 10 a federally insured bank.

Municinal Health
F

Sentence: 5-year term of
inactive probation , and

Ferrouillet & Ferrouillet
Sentence: $10,000 fine
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Indictments, Verdict/Charges Sentencing/Appeal
Information(s) and
Complaint(s)
9. Henry Espy Not guilty of one count of conspiracy to make

Indictment: 7/9/96
Transferred: 11/6/96
Trial: 2/24/97
Judgment: 3/4/97
Court: Hon. Judge L.T.
Senter, Jr.-Oxford, MS,

false statements to federally insured bank to
induce and extend repayment deadline on
$75,000 loan and to make false statements to
FEC to conceal $46,000 in illegal campaign
contributions to Henry Espy for Congress and
not guilty of five counts of false statements to a
federally insured bank.

10. Jack L. Williams

Indictment: 9/17/96

Tria): 3/17/97

Verdict: 3/21/97

Defense Motion For New
Trial Granted: 6/4/97

Court: Hon. Judge James
Robertson-Washington. D.C.

Guilty of two counts of false statements to
government agents concealing knowledge of
(1) gratuities worth $1,119 given to Secretary
‘Espy and others, (2) scholarship to Secretary
Espy’s girlfriend and (3) nature of his
relationship with Secretary Espy and girlfriend.

11. Richard Douglas

Guilty of one count of providing gratuities

Sentencing: To be

worth $7.600 to Secretary Espy and others. scheduled
Indictment: 10/16/96 Hung jury on one count of providing gratuity
Trial: 10/28/97 worth $3.100 to Secretary Espy’s girlfriend.
Verdict: 11/24/97 Not guilty of one count mail fraud violations
Court: Hon. Judge Thelton E. | relating to $5.000 iliegal campaign contribution
Henderson-San Francisco. CA | scheme and five counts of FECA violations
resulting from $4,000 in illegal campaign
contributions.
12. Norris J. Faust. Jr. Not guiley of three counts of perjury before 2
Federal Grand Jury concealing the
Indictment: 11/19/96 circumstances surrounding the change in a
Trial: 2112/97 Mississippi state USDA regulation in 1993.
Verdict: 2/14/97
Court: Hon. Judge William H.
Barbour, Jr.-Jackson. MS
13. Ronald H. Blackley Guilty of three counts of false to S ing: 2/12/98
government agencies to conceal receipt of
Indiciment: 4/22/97 $22,025 from prohibited sources while serving
Trial: 11/17/97 as Secretary Espy’s Chief of Staff,
Verdict: 12/1/97
Court: Hon. Judge Royce C.
Lamberth-Washington, D.C.
4 EXHIBIT

296--2

[}
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Indictments,
Information(s) and
Complaint(s)

Verdict/Charges Sentencing/Appeal

14. Smith Barney, Inc.

Complaint: 7/29/97
Qanet A

Liable for procuring a breach of a fiduciary Fine: $1.050.000
duty and interference with Secretary Espy's

agencv relationship with the USDA and the

Branch and ful

7129197
Court: Hon. Judge Thomas A.
Flannery-Washington, D.C.

wy
supplmentlng the salary of a federal
government official with gift of $2,200 ticket to
Super Bowl to Secretary Espy.

IL STATUS OF CASES AWAITING TRIAL

Indictments

Charges

15. Richard Douglas

Indictment: 10/16/96

Trial: To Be Scheduled
Court: Hon. Judge Thelton E.
Henderson-San Francisco. CA

Charged with nine counts of wire fraud resulting from false statements on
$416.000 mortgage application.

16. Alphonso Michae!l Espy

Indictment: 82797

Trial: To Be Scheduled
Court: Hon. Judge Ricardo M.
Urbina-Washington. D.C.

Charged with twelve counts of deprivation of honest services by mail and
wire fraud. thirteen counts of accepting gratuities worth $25.458, three
counts of accepting gifts in violation of Meat laspection Act worth
$4.221. five counts of ling in i to violate Meat
Inspection Act and federal gratuity statute, one count of false statements
to USDA regarding travel involving gifts received from prohibited
sources. one count of directing a subordinate to falsify travel itinerary in
response to request from USDA investigators, one count of false
statements to government agents concealing source of gifts. two counts of
false statements resulting from failure to disclose $12.752 in gifts on
financial disclosure form. and one count of false statements to the Office
of the Presid ling gifts d.

17. Jack L. Williams

Superseding Indictiment: 9/30/97
Trial: 2/2/98

Court: Hon. Judge James
Robertson-Washington, D.C.

Charged with two counts of violating Meat Inspection Act by providing
$1.216 in gifis 10 Secretary Espy and others and

two counts of false agents g his
knowledge (1) of gifts worth Sl 1 l9 for Secretary Espy and others, )
scholarship to Secretary Espy’s girlfriend, and (3) nature of his
relationship with Secretary Espy and girlfriend.
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1IL STATUS OF APPELLATE CASE AWAITING DECISION

Indictment

Charges

Status of Appeal

18. Richard Douglas

Indictment: 10/16/96

Charges Dismissed by Court:
42197

Court: Hon. Judge Thelton E.
Henderson-San Francisco, CA

Two counts of false statements to federal agents

ling nature of relationship with Secretary
Espy and source of tickets for Secretary Espy to
attend NBA Championship Game.

Under submission to
Ninth Circuit Court of
Appeals
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Mr. BURTON. If the gentleman will suspend. We'd like to have
copies of this. It cannot be read very easily. And I'd like for Mr.
Lantos, the acting ranking minority member on this committee at
this time—let’s suspend while we get this information.

Mr. SMALTZ. If it please the Chair, we have extra copies here if
you need any.

Mr. BENNETT. To my knowledge, we have copies to distribute.
But if we could perhaps—they are being distributed, I believe.

Mr. BURTON. Proceed.

Mr. BENNETT. Referring to exhibit 296, this is a status review of
the various prosecutions which your Office of Independent Counsel
has conducted, as well as any pending cases; is that correct, Mr.
Smaltz?

Mr. SMALTZ. Yes, that’s correct, sir.

Mr. BENNETT. What are the total number of indictments and/or
convictions which have been brought by your office over the past
few years? '

Mr. SMALTZ. We have indicted and convicted seven individuals,
four corporations, one law firm, and brought a civil proceeding with
a penalty and a fine against one major broker dealer.

Mr. BENNETT. And with respect to fines which have been as-
sessed in connection with your successful prosecutions payable to
the U.S. Government, what has been the total amount of the fines
which you have won in those convictions?

Mr. SMALTZ. In excess of $4.5 million.

Mr. BENNETT. Now, with respect to the matter of the recent suc-
cessful prosecution of Ron Blackley, which you addressed earlier in
your statement, and you certainly can make reference now to other
portions of your statement you have not yet had an opportunity to
refer to, what was the reason for your reference in the opening
statement? I believe you had previously alluded to the fact that
you're not sure if there was a principal basis on the part of the Jus-
tice Department in opposing your implementation of the independ-
ent counsel statute. Could you expound on that for us, please?

Mr. SMALTZ. Sure. In 1987, Congress amended the independent
counsel statute, and one of the things—one of the things that it did
is it provided that—it made clear that whenever there’s an issue
of a referral of a related matter, as opposed to expansion of juris-
diction, that the Special Division or the Attorney General, on re-
quest of independent counsel, can grant that application. And that
was passed in 1987 over the objection of the Department of Justice,
which had proposed that it control, it be the gatekeeper, for any ei-
ther expansion of jurisdiction or referral of a related matter.

Mr. BENNETT. In fact, that was the Reagan Justice Department
that took that position at that time; is that correct?

Mr. SMALTZ. I believe so.

Mr. BENNETT. And in a nutshell, then, that statute and imple-
mentation is such that it not only needs a referral from the Depart-
ment of Justice, there can be referral or approval directly from the
three-judge panel, correct?

Mr. SMaLTZ. That’s correct. And that’s found, sir, in section
594(e), that is the referral of a related matter, and should be con-
trasted with the expansion of jurisdiction which is found in a dif-
ferent section.
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Mr. BENNETT. Now, with respect to the matter of Blackley and
the Justice Department’s opposition to your seeking an indictment
in that case, with whom were you dealing with at the Department
of Justice when you were experiencing these problems initially in
trying to get departmental approval for the prosecution?

Mr. SMALTZ. Well, the person we dealt with, we deal primarily
with Public Integrity, and then the chain of command goes up from
there.

Mr. BENNETT. And who was the head of the Public Integrity Sec-
tion at that time?

Mr. SMALTZ. It is the same person that’s head now. It's Lee
Radek.

Mr. BENNETT. Had you had any prior professional dealings with
Mr. Radek prior to these problems?

Mr. SMALTZ. Yes, uh-huh. We had a series of ongoing discussions,
I think as all independent counsel do, with Public Integrity.

Mr. BENNETT. Were there any other individuals you dealt with
at the Department of Justice apart from Mr. Radek?

Mr. SMALTZ. On this matter?

Mr. BENNETT. Yes.

Mr. SMALTZ. 1 dealt briefly with Jack Keeney, who is the Acting
Assistant Attorney General in charge of the Criminal Division.

Mr. BENNETT. And just for the record to clarify, that is Mr.
Keeney, Sr., not Mr. Keeney, Jr., who's on record as representing
John Huang, correct?

Mr. SMALTZ. I dealt with Mr. Jack Keeney, Sr. He’s been with
the Justice Department for a long time.

Mr. BENNETT. Just to make sure there is no confusion on that.

Approximately how much time and at what cost was this delay
which took place as a result of the arguing with the Department
of Justice over the process?

Mr. SMALTZ. We figured that we were delayed about 8 months
in connection with these two prosecutions. But we never attempted
;c_o qluantify the cost of that delay because it just is very, very dif-

1cult.

Mr. BENNETT. And this dispute ultimately wound its way into
the courts in terms of a ruling by the courts on the applicability
of the statute; is that correct?

Mr. SMALTZ. It did. We filed our application with the Special Di-
vision in January 1996, and the matter was decided in April 1996,
and we brought the first indictment in May 1996. That was the in-
dictment against Five M Farming.

Mr. BENNETT. So is it safe to say, then, that the Department of
Justice fought with you on this matter from January 1996 until
April 1996 through the court process?

Mr. SMALTZ. Yes. Our dialog with them began I want to say in
October 1995. So we had discussions October, November, December
1995. In January, we decided we weren’t getting anywhere, so we
filed the application with the Special Division.

Mr. BURTON. Let me just ask you. When you were having these
discussions and running into these impediments with the Justice
Department, did you have a sense of why this was taking place?
Was it strictly because of a jurisdictional thing where they wanted
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to keep control, or was it because there were some possible political
pressure?

Mr. SMALTZ. I never got the sense in connection with Blackley
that it was so much an issue of political pressure, sir. My sense
was that it was a question of controlling the independent counsel,
because, as I understood it, no independent counsel, I was told, had
ever gone directly to the Special Division over the objection or over
the—and bypassed the Attorney General.

I don’t think that's correct. I later found out that at least on one
other matter the independent counsel went directly to the Special
Division and got a referral of a related matter.

Mr. BURTON. So it is your sense that they wanted to just keep
control of everything?

“Thank you.

Mr. BENNETT. Picking up if I can.

Mr. SMALTZ. Excuse me. If I might, I misspoke. If I said we filed
the application in January 1995, that was incorrect. We actually
filed the application in January 1996.

Mr. BENNETT. Picking up on the chairman’s question with re-
spect to going around the Department of Justice and seeking ap-
proval of the three-judge panel. In fact, there was a case in which
the Department of Justice had agreed on an interpretation by inde-
pendent counsel as to a prosecution, and that involved, I believe,
Mr. Tuck—Jim Guy Tucker; is that correct?

Mr. SMaLTz. It did.

Mr. BENNETT. Former Governor of Arkansas?

Mr. SMALTZ. Yes.

Mr. BENNETT. And as to that matter and decided opinion, had
the Department of Justice approved that prosecution?

Mr. SMALTZ. The Department of Justice, yes, it had. It had also
referred as a related matter to the independent counsel Mr. Starr.
And then Mr. Starr had sought also the approval of the Special Di-
vision to exercise that jurisdiction.

Mr. BENNETT. Were you ever able to get to the distinction be-
tween Kenneth Starr’s investigation and the approval by the De-
partment of Justice as to the prosecution of Mr. Tucker and the
distinction that would be drawn between that and the prosecution
of Mr. Blackley, who was the chief of staff for Secretary of Agri-
culture Espy? Do you see any distinction in those cases?

Mr. SMALTZ. No. We never did see the distinction. And it was a
matter that was argued in the papers filed with the Special Divi-
sion. And you can see what it was we wrote and what the Depart-
ment of Justice wrote in exhibits 4(a) and 4(b), 4(a) being the oppo-
sition of the Department of Justice to our application for referral,
4(b) being our reply to that.

Mr. BENNETT. And the Tucker case in those legal materials in
terms of the distinction that the Department of Justice was seeking
to draw, that was ultimately rejected by the courts, correct?

Mr. SMALTZ. Yes, it is. There is some discussion. One of the
things that we did, when the district judge in Arkansas dismissed
the prosecution that was brought by Mr. Starr against Jim Guy
Tucker and others, he did so on the basis that Jim Guy Tucker was
not named in the referral order—in the jurisdictional order, pardon
me. And when the case went up, the Department of Justice filed
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an amicus brief, and they listed eight factors which they said were
relevant whether or not the Attorney General would exercise her
jurisdiction to declare that the matter was related.

When we filed our application with the Special Division, we
noted these eight factors. When DOJ filed its opposition, they at-
tempted to repudiate those eight factors.

Mr. BENNETT. The Department of Justice did?

Mr. SMALTZ. Yes. And the matter that we were arguing, while it
was somewhat arcane and a lot of legal words involved, the entire
matter is laid out in exhibit 4(b).

Mr. BENNETT. And, essentially, the Department of Justice found
itself taking the exact opposite position in the matter of Blackley
that it had taken with respect to Mr. Tucker?

Mr. SMALTZ. We thought it did. In our judgment, in light of the
clear language of the statute, which clearly grants the Special Divi-
sion the power to refer a related matter, in light of that and the
arguments in opposition to our application that were made by DOJ,
we thought it was outrageous that they filed that kind of paper.

Mr. BENNETT. Mr. Chairman.

Mr. BURTON. Did you talk to Lee Radek about this?

Mr. SMALTZ. We did, yes. We had informal discussions, I would
say, from sometime late October up through——

Mr. BUrTON. Did you ask him about the inconsistencies between
the Tucker case and this one?

Mr. SMALTZ. I'm not sure we discussed all of that. I cannot recall.

Mr. BURTON. I mean, but if he was opposing your being able to
prosecute this individual for the very reasons that the court de-
cided that Tucker could be prosecuted under the independent coun-
sel statute, did he have any explanation for his opposition or did
anybody try to explain that to you other than just oppose it?

Mr. SMALTZ. Well, generally what came out of my discussions
with the Department of Justice was their explanations and their
contentions that the matters didn’t seem to be factually related suf-
ficiently, No. 1; and No. 2, that the independent counsel statute, to
the extent it granted the Special Division the power to refer a re-
lated matter without the approval of the Department of Justice,
would be an unconstitutional infringement on the executive office.

Mr. BUrTON. Did you get the impression from Mr. Radek that he
just generally opposed what you were trying to do in its entirety
or just this one aspect?

Mr. SMALTZ. I'm not sure, sir. The discussions occurred; they
went on in good faith, I thought. The Tucker decision didn’t actu-
ally come down until March 1996, while the matter was pending
before the Special Division, although we had received a copy the
Department’s amicus brief in Tucker. So we knew what factors the
Justice Department was citing to the Eighth Circuit as defining
when a matter is related or not. So I can’t answer the question any
better than that, sir.

Mr. BENNETT. Attorney General Reno, yesterday, I think, essen-
tially said that she had just heard about your concerns within the
last few days since the Blackley conviction. I believe that was the
nature of her testimony yesterday.

Have you had any discussions with the Attorney General about
these concerns and the opposition during the Blackley approval?
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Mr. SMALTZ. No, I have not.

Mr. BENNETT. Do you have any knowledge as to who at the De-
partment of Justice would have been speaking with her about the
concerns you voiced, and particularly those you expressed that
were quoted widely in the papers within the last week to 10 days?

Mr. SMALTZ. Is your question, sir, do I have any idea who it was
%}at vy)as making the statements that appeared in the New York

mes?

Mr. BENNETT. I'm going to lead to that, I guess, because, clearly,
in response to your comments and your frustrations dealing with
the Justice Department as an independent counsel, there have
been some fairly harsh words which have been attributed to
unnamed officials at the Department of Justice. I think some were
quoted in the New York Times.

Have you talked with anyone there about those kind of com-
ments coming from the Department of Justice?

Mr. SMALTZ. I've not spoken with them, no.

Mr. BENNETT. I think you addressed those matters in your open-
ing statement in terms of some of those actually coming during the
pendency of yet another matter being prosecuted by your office; is
that correct?

Mr. SMALTZ. That’s correct. Some of these remarks—first of all,
the Blackley case was still open, and I can’t recall if it had gone
to the jury and was in the hands of the jury when the New York
Times articles were published.

Mr. BENNETT. I believe they are included in your exhibits; are
they not?

Mr. SMALTZ. They are. And then the New Yorker Magazine arti-
cle came out. It is dated December 1, but it came out a week before
that. And we had a case out in San Francisco that was before the
jury. That was United States v. Douglas, who was a Sun Diamond
lobbyist who had given Espy about $6,000 worth of gratuities. And
the jury was out, I think, when that statement—when that publica-
tion came out. So it was cause for concern.

What is the jury supposed to think when the Attorney General
and her senior representatives are out calling the independent
counsel a bunch of off-the-wall zealots who don’t know what they
are doing and who are seeking to overexpand their jurisdiction, and
then turning around and making the link that that’s the reason a
decision can’t be made now with regard to independent counsel
matters? I mean, I think that can have a very significant effect on
a jury, even a judge.

Mr. BENNETT. Needless to say, you felt that you were under-
mined in your efforts as a result of this cross blitz of these com-
:;r}er;ts to the press by unnamed officials at the Department of Jus-

ice?

Mr. SMALTZ. I certainly thought we were undermined. I thought
it was terribly unfair. And most importantly, it was untrue.

Mr. BENNETT. Do you have any knowledge as to whether or not
the Attorney General is looking into the matters of these leaks at
the Department of Justice attacking you?

Mr. SMALTZ. I don’t know.

Mr. BENNETT. That would probably lie within the province of the
Office of Professional Responsibility, wouldn’t it?
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Mr. SmALTZ. I would expect so, yes.

Mr. BENNETT. With respect to the nature of the original referral
that triggered the Espy independent counsel statute as it applies
to former Secretary of Agriculture Espy, do you have any knowl-
edge as to the original nature of the referral from the Inspector
General of the Department of Agriculture as to how it relates to
your charge as independent counsel?

Mr. SMALTZ. Do you mean Blackley, or do you mean Espy?

Mr. BENNETT. Espy initially. And then in terms of the expansion,
Blackley, to include Blackley.

Mr. SMALTZ. Well, what happened was the jurisdiction that I was
given in the Espy matter was very, very broad, and that jurisdic-
tion was proposed initially by the Department of Justice to the Spe-
cial Division.

You see, under the statute, the independent counsel statute,
after the Attorney General files an application with the Special Di-
vision asking that an independent counsel be appointed to inves-
tigate the matter further, it is up to the Special Division to define
the scope of the jurisdiction that’s granted to that particular inde-
pendent counsel.

Now with regard to my case, the Attorney General proposed a
grant of jurisdiction that was attached to the application submitted
to the Special Division. That’s part of the exhibits. It is a part of
exhibit 1. The Special Division accepted that jurisdiction and
adopted it and only added one paragraph. So the scope of my origi-
nal jurisdiction was actually recommended by the Justice Depart-
ment and accepted by the Special Division.

Mr. BENNETT. Then, essentially, Mr. Smaltz, in your view, is
there any distinction between the nature of the charge for which
Mr. Blackley was ultimately convicted and the initial referral?

Mr. SMALTZ. The Blackley matter?

Mr. BENNETT. Yes.

Mr. SMALTZ. You mean to the Attorney General?

Mr. BENNETT. Yes.

Mr. SmaLTZ. OK.

Mr. BENNETT. The reason I ask that is apparently there was
some comment late yesterday by someone at the Department of
Justice trying to respond to your anticipated testimony, trying to
say that the conviction is somehow distinguishable from the origi-
nal referral. I'm giving you an opportunity to respond to that.

Mr. SMALTZ. I don’t think it’s distinguishable from the original
referral, and let me tell you why. I should tell that you we have
two courts now that—well, at least one court, the Special Division.
Here’s what they said. They said as follows. They said,

IC Smaltz’s original prosecutorial jurisdiction covers the receipt of gifts by Sec-
retary Esfy from individuals or companies having business before the Department
of Agriculture. Obviously the concern motivating such an investigation is that a
Cabinet Secretary may have been improperly influenced to favor or intervene in the
gift-giver's causes pending before his or Ker gepartment.

This is the Special Division.

The original jurisdiction also included the authority,

To investigate other allegations or evidence of criminal violations by any organiza-

tion or individual developed during the independent counsel’s investigation, related
to and connected with or arising out of that jurisdiction.
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And they say,

IC Smaltz has described the factual and procedural basis concerning his orignal
jurisdiction and the referral he seeks and supported his arguments with the affida-
vit of the agents who uncovered the new matters during their investigation. We con-
clude that Smaltz has shown that the new matter is demonstrably related to the
factual circumstances that gave rise to the Attorney General’s initial investigation
and request for the appointment of an independent counsel.

Mr. BENNETT. So, essentially, the court in its opinion has already
responded perhaps to the response that the Department of Justice
is placing on this matter as of yesterday?

Mr. SMALTZ. It has. The answer is a rhetoric response, and the
rejoinder to the things that have been said are contained in the
Special Division’s opinion and In re Espy.

Mr. BENNETT. Mr. Chairman?

Mr. BURTON. I think that a lot of the legalese that’s being dis-
cussed here is being lost upon people who do not have the legal
background that you gentlemen have.

I would like to ask a very direct question. Do you believe the
leaks from the Department of Justice are impeding the prosecution
of justice?

You have cases that are now pending; is that correct?

Mr. SMALTZ. I do. We have three cases awaiting trial.

Mr. BURTON. Now, these leaks that are coming out about you
and the way you are handling these cases that you said you think
might have an impact on the judges and on the juries——

Mr. SMALTZ. I said I think it certainly could have an impact on
the juries and maybe even the judge.

Mr. BURTON. So the Justice Department, in your opinion, and I
don’t want to put words in your mouth, but the Justice Depart-
ment, in your opinion, is deliberately—some people over there are
deliberately trying to impede your ability to prosecute justice in a
fair and efficient way?

Mr. SMALTZ. That’s the effect.

Mr. BURTON. That is the effect. I do not want to put words in
your mouth, but I think it is very important, especially when we're
talking about an independent counsel being necessary in other
areas.

Mr. SMALTZ. Well, may I respond to that?

Mr. BURTON. Yes, I wish you would.

Mr. SMALTZ. Here is my concern. Independent counsels are an
endangered species, perhaps. I mean, they are publicly attacked for
a whole variety of reasons.

When the chief law enforcement officer and her officials——

Mr. BURTON. The Attorney General.

Mr. SMALTZ [continuing]. Takes or makes statements that sug-
gest that the independent counsels and their staffs are not acting
in good faith and that they are a bunch of zealots and only inter-
ested in expanding their jurisdiction, and that then turns and is
used as a basis for her decision not to appoint an independent
counsel in current matters, that effectively undermines all the
independent counsels who are out there prosecuting cases.

Not only that, it also has an effect on the Department of Justice
generally, because at the Independent Counsel Offices, we utilize
the same investigators. They are detailed from the FBI, from the
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Inspector General’s Office. They are Department of Justice people.
We use Department of Justice attorneys.

Mr. BURTON. I understand.

Let me also say one thing, and I think this needs to be clear. It
also undermines the intent of the independent counsel statute as
passed by Congress, and that’s something that I think should be
made very clear to my colleagues, because if this is going to lead
to no more independent counsels being appointed or their minimiz-
ing that, especially in cases like the one that we’ve been talking
about the last couple of days, then it sounds to me like this is un-
dermining the intent of the statute.

Mr. Bennett.

Mr. BENNETT. Just picking up on the chairman’s point. Mr.
Smaltz, there was a similar problem you had with the Department
of Justice, was there not, that was reported, I think, in the Legal
Times of Washington about 2 years ago and has been addressed by
the Wall Street Journal, and that is your efforts with respect to
Tyson Foods; is that correct?

Mr. SMALTZ. There have been ongoing dialogs between Justice
and me concerning Tyson Foods. Certainly that was true back in
1995.

Mr. BENNETT. And indeed, to show the bipartisan flavor of this
perhaps for Mr. Lantos, indeed the opposition there apparently
came from not only the Clinton administration, but also a Repub-
lican Member of Congress in terms of your efforts as independent
counsel in that regard; isn’t that correct?

The Wall Street Journal reported that you were called on the
carpet by someone at Justice. Have you seen the references to your
being called on the carpet by the Department of Justice?

L(Iir. SMALTZ. I'm familiar generally that those statements were
made.

Mr. BENNETT. And were you called on the carpet by the Depart-
ment of Justice in terms of your efforts to perform your duties as
independent counsel?

Mr. SMALTZ. Well, I don’t like to think that 'm the kind of per-
sonality that can be called on anybody’s carpet and made to ac-
count, but I did engage in a dialog. The answer is yes, and was I
unhappy. The answer is yes.

Mr. BENNETT. And what was the result of the dialog that caused
your unhappiness?

Mr. SMALTZ. Well, we changed direction somewhat.

Mr. BENNETT. And did not proceed as you had perhaps desired;
is that correct?

Mr. SMALTZ. Well, we weren’t going in the direction I thought it
was appropriate to go. But let me say this: Two minds can differ
over such things. And, so, we just changed direction.

Mr. BENNETT. Did you have occasion to see the testimony of the
Attorney General yesterday?

Mr. SMALTZ. I did not. I heard portions of it, but very few.

Mr. BENNETT. And how would you define, sir, your present rela-
tionship with the Department of Justice, specifically with the At-
torney General, as you continue to proceed with your duties?

Mr. SMALTZ. I've only met the Attorney General twice. The first
time is shortly after I was sworn in, I made a courtesy call just to
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say hello to her; and the second time was when we were at a meet-
ing in 1995. I haven’t seen her since then. And, so, I don’t even
have a relationship with the Attorney General.

There are times that I deal with the Department of Public Integ-
rity from time to time, and sometimes things go smoothly. Some-
times they don’t always agree with us. So it is an ongoing matter
of discussion.

Mr. BENNETT. And have you discussed—just a followup as I wind
up here, Mr. Chairman—have you discussed with Mr. Lee Radek
the recent public discourse in the newspapers over the last 2
weeks, not only your comments, but the comments by unnamed De-
partment of Justice officials criticizing you?

Mr. SMALTZ. I have not.

Mr. BURTON. If I asked this earlier, I apologize. Have you dis-
cus%ed that with anybody in particular at the Department of Jus-
tice?

Mr. SMALTZ. No, sir, I have not.

Mr. BENNETT. Mr. Chairman, I yield back the balance of my
time.

Mr. BURTON. The fgentleman yields back the time.

I have a couple of questions. I just didn’t want to interrupt you
any further.

e Tyson Foods case, is there any way you could elaborate fur-
ther on your discussions or negotiations on that? Because Tyson
Foods has been tied very close to a number of significant people in
Arkansas, including the President. So if you could elaborate a little
bit on that, I'd appreciate it. '

Mr. SMALTZ. Mr. Chairman, with all due respect, the Tyson mat-
ter is still part of our ongoing investigation, and I would respect-
fully decline to talk about that at this time.

r. BURTON. I understand.

Does anyone want the rest of this time?

Mr. Horn.

Mr. HORN. Thank you, Mr. Chairman.

No. 1, let me ask you, who can remove you as special independ-
ent counsel?

Mr. SMALTZ. The Attorney General can fire me, and the Special
Division can terminate my investigation.

Mr. HORN. Just to get the definition of Special Division, it's the
group, when the formal filings of the courts, it is an application to
the court for—an Independent Counsel Division is the same as the
Special Division, part of article 3, separation of powers, judiciary,
when they are making these decisions. You've got three judges at
the appellate court level?

Mr. SmALTZ. Yes, sir, three judges who are all circuit court
judges, and they are referred to as the Special Division, and they
pass on the applications of the Attorney General.

Mr. HORN. Now given the situation of your feelings toward the
turf problems within the Department of Justice, why haven’t you
requested a meeting with the Attorney General to say, what’s going
on here? Or do you think the Attorney General is responsible for
the turf? I think a lot of that is a corporate culture that exists in
every ﬁgrganization, and the Department of Justice isn’t an excep-
tion from it.
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Mr. SMALTZ. My sense, sir, is that the Attorney General has her
coterie of legal advisors that she looks to for advice and direction,
particularly in connection with the independent counsel matters.
And they know where I stand, and I know where they stand, and
I don’t think there would be any chance to successfully talk them
in or out of a particular position.

Mr. HORN. Well, have you ever told the Attorney General face to
face what the problem is?

Mr. SMALTZ. I did on one occasion.

Mr. BURTON. My time has expired.

Mr. Lantos.

Mr. LANTOS. Thank you very much, Mr. Chairman.

Mr. Burton started out this hearing, Mr. Smaltz, by saying you
remind him of Jimmy Stewart. And I must say, after the initial di-
alog between Counsel Bennett and yourself, you remind me of the
late and unlamented Secretary General of the United Nations,
Kurt Waldheim, who also had a lapse in memory. He conveniently
forgot several years when he was a Nazi, and this came out after
he left office.

Mr. SMALTZ. I'm sorry, are you suggesting that I'm a Nazi?

Mr. LANTOS. No. Allow me to finish.

Mr. SMALTZ. Let me tell you, I take umbrage at being compared
with anyone affiliated with the Nazi party, sir.

Mr. LANTOS. No. No. If you'll allow me to finish, you’ll under-
stand where I'm going.

When you were asked about your political affiliation, you had a
delightful interplay with Mr. Bennett concerning your presidency of
the college young Democrats, as I recall.

What college was that?

Mr. SMALTZ. That was Penn State University.

Mr. LanTOS. And what year are we talking about?

Mr. SMALTZ. 1957, 1958. .

Mr. LANTOS. 1957 and 1958. I want to commend you for your
good judgment in 1957 and 1958 for leading the young Democrats
in Penn State.

But now we are in 1997, so we are 40 years beyond that, and
I'm wondering if you would care to make some comments about
your political affiliation, about your political contributions, in the
intervening 40 years. That was my reference to Mr. Waldheim. It
was not a political reference. It was a reference to your evading the
statement of what your political affiliations are in the last 40
years.

When did you first register as a Republican?

Mr. SMALTZ. I would say 1967—when Lyndon Johnson was Presi-
dent and we had the problems with Vietnam. I think it was 1967.

Mr. LANTOS. So for about 30 years you have been a registered
Republican?

Mr. SMALTZ. I have.

Mr. LANTOS. I'm sure you are very proud of it. And you ought
to be. It is a great political party. But when you are asked about
your political affiliation, how old are you now?

Mr. SMALTZ. How old am 1? I'm 60.

Mr. LAaNTOS. You’re 60. You really should not respond to what
your political affiliation was as a 21-year-old college kid; you
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should just state publicly what your political affiliation is. So let
me move on.

Mr. SMALTZ. Well, let me respond.

Mr. LANTOS. I am the one who is asking the questions.

Mr. SMALTZ. I would like to respond.

Mr. Cox. Mr. Chairman, could the witness be allowed to answer
the question?

Mr. LANTOS. There was no question.

Mr. BURTON. The gentleman from California has the time, and,
unfortunately, he can use it however he chooses.

Mr. LANTOS. I will appreciate the witness answering my ques-
tions when I ask questions. I do not wish to be interrupted by the
witness.

So between 1967 and 1997, you have been a registered Repub-
lican; is that correct?

Mr. SMALTZ. I have.

Mr. LANTOS. How about your wife?

Mr. SMALTZ. What about her?

Mr. LANTOS. Is she a registered Republican?

Mr. SMALTZ. She is.

Mr. LANTOS. Very good.

Was she appointed as justice by the Republican Governor of Cali-
fornia, my friend Pete Wilson?

Mr. SMALTZ. No.

Mr. LaNTOS. By whom was she appointed?

Mr. SMALTZ. Governor George Deukmejian.

Mr. LANTOS. By the former Governor of California, Governor
Deukmejian?

Mr. SMALTZ. Yes.

Mr. LANTOS. It would be helpful, for the sake of accuracy, if the
witness responds in a chronologically meaningful manner to ques-
tions.

Now let me ask about political contributions. You made an obser-
vation, an offhand observation, Mr. Smaltz, at the beginning that
you have occasionally made some contributions to various political
candidates; is that correct?

Mr. SMALTZ. I have.

Mr. LaNTOS. Very good. I commend you for it. I wish more Amer-
icans would participate in the political process.

Can you list for me Democratic candidates to whom you've made
contributions?

Mr. SMALTZ. Well—

Mr. LaNTOS. If you haven’t, that’s all right. I'm just asking.

Mr. SMALTZ. I have, as a matter of fact.

Mr. LaNTOS. Good.

Mr. SMALTZ. I made political contributions to President Kennedy.

Mr. LanToOs. That was during your Democratic period?

Mr. SMALTZ. It was.

Mr. LaNTOs. OK. And then?

Mr. SMALTZ. I'm not sure when the next political contributions
I made were. I made some political contributions to Senator Wil-
son, Pete Wilson, when he was running for the Senate.

Mr. LaNTOS. He's a Republican.
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Mr. SMALTZ. He is. And I made some political contributions or a
political contribution to a fellow who ran for the Senate, a Repub-
lican who lost; I want to say his name was Hers——

Mr. LaNTOS. Hershenson.

Mr. SMALTZ. Thank you. Correct. And I made a variety of con-
tr:ailbutions to various judicial candidates. But they were not politi-
cal.

Mr. LanTOS. Right. So Pete Wilson and Mr. Hershenson were the
only political candidates?

Mr. SMALTZ. Well, other than——

Mr. LaNTOS. Other than judicial candidates.

Mr. SMALTZ. And other than President Kennedy. 1 may have
mailed other ones, sir; I don’t recall.

Mr. LaNTOS. But I think we now have a more accurate and
chronologically more relevant description of your political affili-
ation, because obviously your most recent political affiliation was
not that of being president of young Democrats at Penn State.

Mr. SMALTZ. Let me just tell you.

Mr. LaNTOS. I have not asked a question, Mr. Smaltz. So allow
me to continue, and when I ask questions, you answer them.

Mr. BURTON. Will the gentleman suspend for just a moment?

Mr. LANTOS. T'll be happy to.

Mr. BURTON. I just want to say to my colleague from California,
it is your time and we are not going to interrupt you, but there
have been a number of times when I and people on our side have
asked hard questions and we did not allow the courtesy that you
thought we should, and I heard a number of Members hollering at
us saying, “Let them answer, let them answer.” And we did.

Now, you have the time, and I'm not going to interrupt, but rath-
er than badgering the witness, I think that if you can allow him
the courtesy of an answer, I think you should.

Mr. LANTOS. Mr. Burton, I will not only allow him the courtesy
to answer, I will expect him to answer questions.

What I did not appreciate was this interplay of joviality between
Counsel Bennett and the witness discussing his political affiliation.
Now, people who watched that interplay came away with two state-
ments. I wish to repeat those two statements. No. 1, he was presi-
dent of college young Democrats; and, No. 2, occasionally he made
political contributions. That was the only information Mr. Smaltz,
an attorney, gave in response to Mr. Bennett’s question.

To my questions, he now revealed that for the last 30 years he
was not president of young Democrats at Penn State, and his polit-
ical contributions, with the exception of President Kennedy—which,
I take it, was, you know, during the Presidential campaign, the
Nixon-Kennedy campaign I presume—your contributions went to
two Republican senatorial hopefuls.

That’s perfectly legitimate. But you did not state that in response
to Mr. Bennett’s question.

Let me move on. I'm puzzled at this whole hearing, because
clearly what we are dealing with is a turf fight between Mr.
Smaltz, an independent counsel, and the Department of Justice.
And T thought it would have been proper to have a representative
of the Department of Justice present at this hearing, because I per-
sonally would like to hear from the Department of Justice concern-
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ing their view of the turf fight. I understand we have the Attorney
General here, but this was a very small segment of her testimony.

Let me begin by asking you, Mr. Smaltz, comments concerning
some media views of your performance. Allow me to finish the
quotes that I will read, and then I will give you all the time you
need to answer them.

Time magazine, on June 16 of this year, said the following:

What do you call someone who works in secret with a2 multi-million-dollar budget,
pressures wives to testify against their husbands, compels State agencies to turn
over the names of thousands of workers who miillxt have a grudge against their em-
ploxer, all in order to learn whether a Cabinet Member got some free football tick-
ets? The answer: Independent Counsel Donald Smaltz, who has become a walking,
tglllging argument for changing the way this Nation investigates its high public ofi1-
cials.

In the same article, Time magazine says:

Smaltz has the distinction of making even the most neutral lawyers argue that
Attorney General Janet Reno should think twice before trigigring any more such
appointments. After spending more than $9 million, Smaltz has compiled a record

at shows the perils of prosecutorial passion.
End Time magazine.

Let me move to the Legal Times. Stewart Taylor of the Legal
Times, who is a legal analyst deeply respected by both conserv-
atives and liberals alike, has said—I'm quoting; this is from the
Legal Times of May 22, 1997—*“Smaltz has seized the o 1portunity
to muckrake wildly through Arkansas while improperly blabbing—
improperly blabbing—to the press about his interest in unsubstan-
tiated allegations.”

Now let me move on to the Press Enterprise of Riverside, CA,
July 27, 1997. The Press Enterprise in Riverside is not exactly a
bastion of liberalism. This is their quote: “Your probe is another in-
dication of how unruly the independent counsel process has become
since the 1978 Ethics in Government Act.”

Chicago Tribune, August 29, 1997:

The indictment of Espy 3 years after he left office raises questions about the fail-
ure of the independent counsel law to allow rational judgments about the relative

value of investigation and prosecution. Smaltz has spent more time investigating
Espy than Espy spent as Agriculture Secretary.

The Sacramento Bee, April 27, 1997: “Your investigations” they
say—I quote—

Now run longer than all of the Watergate investigations or the combined civil and
criminal trials of O.J. Simpson. This investigation into former iculture Secre
Mike Espy, now in its 31st month, has touched innocent and guilty alike. Independ-
le;mt: Counsel Donald Smaltz’s work has also cost the taxpayers more than 8%z mil-

on.
More than 8%2 million.

The Arkansas Democrat Gazette says, Smaltz has taken up resi-
dence in Fayetteville, barged into the U.S. Attorney’s office space
there, leased a fleet of cars and brought in six lawyers and eight
FBI agents. He says he has outgrown the Espy investigation.
Among other things, he is looking into hundreds of workers’ com-
pensation claims filed against Tyson. He’s spattered grand jury
subpoenas all over the State and national landscape.

I would be grateful if you would comment on these.

Mr. SMALTZ. Certainly. I am not sure I can recall all of the
quotes——
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Mr. LaNTOs. I would be happy to refresh your memory.

Mr. SMALTZ [continuing]. That you have referred to, but let me
tell you how it works, Congressman. I was appointed to investigate
the Secretary of Agriculture who was accused of accepting gifts
from businesses and entities he regulated. The Secretary of Agri-
culture is a very important position. He is a steward of the Nation’s
food supply. The purity of the food that is sold to the public is the
responsibility of the Secretary of Agriculture. The loans that are
given out to farmers and the subsidies is the responsibility of Agri-
culture. Whenever you have allegations that the Secretary is tak-
ing things of value from sources he regulates, that creates a signifi-
cant problem.

Shortly after the Secretary took office in 1993, there was an out-
break of the E. Coli bacteria in the western United States. Shortly
after I was appointed, there were allegations that there were chick-
ens in Puerto Rico that somehow were sitting in the dock and that
the Secretary intervened because Tyson Foods had a substantial in-
terest in those chickens, and if they had been in any way tainted,
they would have gone to the—they would have been sold to the
residents and who knows what else could have occurred.

Mr. LANTOS. I do not mean to stop you. I just want to ask you
to answer the question I asked. I asked about your comment con-
cerning the quotations from the spectrum of media. I understand
the case. I understand the Espy case. We stipulate the Espy case.
It was a case that should have been investigated, was investigated.
We all are pleased that it was investigated. We do not want to get
into that case. I am asking you to comment on the media comments
of your work.

Mr. SMALTZ. I am prepared to do that.

Mr. BURTON. If the gentleman would suspend for just one mo-
ment. Mr. Smaltz, if your answers are interrupted, I will guarantee
you at the conclusion of Mr. Lantos’ questioning, I will give you
adequate time to respond.

Mr. SMaLTZ. All right. May I continue, sir? All right.

When you have the sworn duty to conduct an investigation to de-
termine the nature and extent of the things of value that are given,
that is a solemn responsibility. And you investigate two things. You
investigate the givers as well as the receiver. In this case there
were a number of agribusinesses that gave Mr. Espy things of
value, and it was not an easy thing to root out the information. The
entities under investigation were quite resistant to producing the
information, and it required a lot of time and effort. And it re-
quired an effort in Arkansas. It required an effort in Louisiana. It
required an effort in Washington, DC, and it required an effort in
San Francisco, CA because that is where the source of the corrupt
acts occurred.

So to the extent that these media don’t understand or do not ap-
preciate what it is that we are investigating or understand the
prosecutions that we are bringing, I submit that that is, that is
their problem, not mine. We have proved that the Secretary of Ag-
riculture, while he was a sitting Secretary, has gotten substantial
gratuities from a variety of different businesses that were regu-
lated by his Department.
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Mr. LANTOS. Mr. Smaltz, what you are saying, I take it, and I
am more than happy to let it go at that, that Time magazine, the
Legal Times, the Press Enterprise of Riverside, the Chicago Trib-
une, the Sacramento Bee, the Arkansas paper, they were all just
brainwashed and incomprehending of your work; that all of this
criticism was unwarranted. I understand that.

Now, let me move on to the jurisdictional issue case.

Mr. SMALTZ. That is not quite what I have said. I am sorry you
misunderstood me.

Mr. LaNTOS. Well, please expand on it then.

Mr. SMALTZ. With regard to the Time magazine article, if you
would like to see a copy of the letter that I sent to Time, since they
omitted to state a substantial number of factual matters that they
overlooked, I will be ha%py to provide a copy for you.

Mr. LANTOS. We will be happy to receive it. I appreciate that.

[The information referred to follows:]
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OFFICE OF INDEPENDENT COUNSEL

DONALD C. SMALTZ
In re Secretary of Agriculture Espy

PO. Box 26356

103 Oronoco Street, Suite 200
Alexandria, VA 22313

(703) 706-0010

(FAX) 7060076

June 19, 1997

Via Facsimile Transmission

10 212/522-0601 and U.S. Mail

Letters To The Editor

TIME Magazine

1271 Avenue of the Americas
New York, NY 10020

Dear Editor:

The first sentence of your June 16, 1997 story, The Peril of Prosecutorial
Passion, states | was appointed to learn "whether a Cabinet member [former
United States Department of Agriculture Secretary Mike Espy] got some free
football tickets and a few other gifts." Following a slurry of misleading
observations, your reporter asserts, as the primary point of her piece, that "so far
he’s turned up little in his costly probe.” TIME's unfounded conclusion of course
fails to reference the criminal convictions of three corporations, five individuals
and one law firm, and the imposition and collection of in excess of $3.5 million in
criminal fines.

TIME's reporter is entitled to her opinions but not to her own set of facts.
For example, she falsely reported that Kenneth Starr "had to tell Smaltz to back off
in delving into issues involving Clinton." This never happened in any form, at any
time, at any place. Moreover, TIME’s story is also inaccurate because it fails to
report relevant facts, thereby conveying misleading impressions.

Contrary to TIME 's assertion that this investigation is about “some free
football tickets and a few other gifts,” this investigation is in fact about big
business and powerful individuals illegally buying and attempting to buy access to
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TIME Magazine

June 19, 1997

Page 2

a member of the President’s Cabinet who regulates their industry. The 44 offenses
involved in the convictions noted below, in substantial part, involved gifts to
Secretary Espy or contributions given to Secretary Espy's brother because the
givers wanted to influence decisions and/or obtain and maintain access to

Secretary Espy:

1.

James Lake - well-known Washington lobbyist, representing Sun-Diamond
Growers in matters before the USDA

* GUILTY of wire fraud and violations of the Federal Election Campaign
Act in making $4,000 in illegal campaign contributions to Henry Espy for
Congress.

Five M Farming Enterprises & Brook K. Mitchell, Sr. - friends of Secretary
Espy

* GUILTY of conspiracy, false statements and false entries involving a
$700,000 USDA commodity price support program.

Crop Growers Corporation - major publicly-owned crop insurance
company, regulated by and dependent on the USDA

* GUILTY of conspiracy and concealing and disguising $46,000 in illegal

corporate contributions to the Henry Espy for Congress campaign. The $2
million dollar fine, which has been paid, is the largest fine secured by any

Independent Counsel to date.

Sun-Diamond Growers of California - 1arge California agricultural
cooperative regulated by the USDA

* GUILTY of illegally giving more than $6,000 worth of gratuities to
Secretary Espy and $4,000 in illegal campaign contributions to Secretary
Espy's brother. Sun-Diamond was fined $1.5 million and is on five years'
probation.
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5. Alvarez T. Ferrouillet, Jr. - New Orleans lawyer and Chairman of the effort
to retire Henry Espy's campaign debt

» GUILTY of conspiring to defraud the Federal Election Commission,
money laundering, illegal monetary transactions, defrauding a federal bank,
lying to federal investigators, and participating in interstate transportation of
stolen property. Fined $10,000 and sentenced to one year imprisonment.

6.  John Hemmingson - Chairman of the Board and largest shareholder of Crop
Growers Corporation, who used Henry Espy to obtain access to Secretary
Espy

* GUILTY of interstate transportation of $20,000 taken by fraud and
laundering that money into the Henry Espy campaign debt retirement
account. Fined $30,000, sentenced to one year imprisonment, and $20,000
restitution.

7. Municipal Healthcare Cooperative, Inc. - Louisiana corporation that
participated in defrauding a Mississippi bank in connection with the Henry
Espy $75,000 campaign debt retirement loan

» GUILTY of one count of conspiracy and five counts of making false
statements to a federal bank in connection with the $75,000 loan.

8. Ferrouillet & Ferrouillet - Louisiana law firm that guaranteed the illegal
$75,000 Henry Espy campaign debt retirement loan

* GUILTY of conspiracy to defraud a federal bank. Fined $10,000.



Letters To The Editor
TIME Magazine

June 19, 1997

Page 4

9. Jack L. Williams - Washington lobbyist for Tyson Foods, Inc.

» GUILTY of making false material statements to two Special Agents of the
USDA Office of the Inspector General and to Special Agents of the Federal
Bureau of Investigation to conceal his role in providing a $1,009 airline
ticket and $1,200 scholarship for Secretary Espy’s girifriend, Patricia
Dempsey. (The trial court judge granted and set a new trial for August 11,
1997. We expect the outcome of the second trial also to be a guilty verdict.)

Contrary to TIME's reporter’s suggestion, these prosecutions and
convictions are hardly trivial:

« First, Sun-Diamond’s conviction represents the first person or entity
convicted in approximately 100 years for giving a gratuity to a sitting
Cabinet member. Corporate misconduct in connection with payments and
gratuities to Cabinet secretaries is a pernicious act that pervades not only the
official, but also the agency, and the public trust.

« Second, the dispositions against Crop Growers and Sun-Diamond are
fundamental to the concept of corporate accountability. Crop Growers' plea
to a violation of the Foreign Corrupt Practices Act and the Court's
imposition of special conditions of probation on Sun-Diamond to ensure
corporate responsibility highlight the importance of maintaining integrity in
the corporate board room.

» Third, this office is the first prosecuting agency to charge and convict
individuals for money laundering in connection with illegal campaign
contributions. Senator Arlen Specter recognized the significance of this
approach when he recently described as a "clear-cut evidentiary pattern of
illegal conduct of laundering money" the reimbursed contributions to a
Democratic National Committee fundraiser at the Hsi Lai Buddhist Temple
in April 1996.
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There are, in addition, two other prosecutions pending -~ one concerning
Richard Douglas, former Vice President of Governmental Affairs for Sun-
Diamond Growers for illegal gratuities to the Secretary, mail fraud, illegal
campaign contributions and mortgage fraud, and another against Ronald Blackley,
former Chief of Staff to Secretary Espy for false statements. The investigation of
other criminal conduct is ongoing, and there may well be other indictments.

TIMEs article also referenced comments from the lawyer of the indicted
former Chief of Staff to Secretary Espy and a suggestion of inappropriate use of
support staff. Legally, I am prohibited from commenting about grand jury matters
and cannot now answer Blackley's lawyer's claims about what did or did not
occur. I am, however, conversant with all the facts and the prosecutors in my
office conducted themselves properly. With regard to your statement that a junior
staff member was required to be in the place where I was living when an outside
cleaning service came, you are absolutely right. I have and will continue to take
appropriate measures to ensure the security of all locations where my office
conducts business.

Upon application of the Attorney General of the United States, the Special
Division of the United States Court of Appeals appointed me to determine whether
Secretary Espy violated any federal criminal law "relating in any way to the
acceptance of gifts by him from organizations or individuals with business
pending before the Department of Agriculture;” and also to determine whether
“any organization or individual . . . connected with or arising out of that
investigation" violated any federal criminal laws. Federal law has long prohibited
regulated persons and companies from buying access to public officials who
regulate them. That is the essence of this investigation, not a few football tickets
as your article proclaims.
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GPEN o, OFFICE OF INDEPENDENT COUNSEL
= 2 DONALD C. SMALTZ
- "' In re Secretary of Agriculture Espy
l¢) ~
Ouns® PO. Box 26356

103 Oronoco Street, Suite 200
Alexandria, VA 22313

(703) 706-0010

(FAX) 706-0076

June 19, 1997

FOR IMMEDIATE RELEASE

Independent Counsel Donald C. Smaltz responded today to a June 16, 1997
Time Magazine opinion piece that he described as containing “a slurry of
misleading observations” and "inaccurate.” In his Letter to the Editor, Mr.
Smaltz criticized Time's reporter for adopting her own set of erroneous facts to
fit a pre-determined slant to her story. Mr. Smaltz wrote that "7ime's reporter is
entitled to her opinions, but not to her own set of facts.”

Mr. Smaltz's letter details and corrects the false and misleading statements
in the article, including:

® Starr has had to tell Smaltz to back off from delving into issues involving

Clinton. This never happened -- in any form, at any time, at any place.

® So far, he's turned up little in his costly probe. The article completely

ignored and did not mention:

(1) the imposition of more than $3.5 million in criminal fines,

including a $2 million fine from Crop Growers Corporation, the
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Notwithstanding 7IME's unfounded criticism and efforts to trivialize this
investigation even before its conclusion, I will continue to perform the duties for
which [ was appointed fairly, vigorously and expeditiously.

Sincerely,

S)en [ fmit
Donald C. Smaltz 7
Independent Counsel

Copy: Ms. Viveca Novak

h:\data\deswime3.618
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]argest fine secured by any Independent Counsel to date;

(2) convictions of three corporations and five individuals for 44
offenses involving gifts and gratuities to former Secretary of
Agriculture Michael Espy and contributions to his brother Henry's
failed Congressional campaign in an effort to influence decisions by
and obtain access to Secretary Espy;

(3) the first conviction in approximately 100 years for giving a
gratuity to a sitting cabinet member (Sun-Diamond);

(4) the first indictment and conviction by an Independent Counsel of
a publicly-held company (Crop Growers); and

(5) the first prosecution to charge and convict individuals for money
laundering in connection with illegal campaign contributions

(Ferrouillet and Hemmingson).

In his letter, Mr. Smaltz reminded Time that the Special Division of the

United States Court of Appeals defined his investigative mandate as whether

Secretary of Agriculture Espy violated any federal criminal law "relating in any

way to the acceptance of gifts by him from organizations or individuals with

business pending before the Department of Agriculture.” Describing the giving

of illegal gratuities and gifts to Cabinet Secretaries as a "pernicious act that

2
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pervades not only the official, but also the agency and the public trust,” Mr.
Smaltz reasserted his commitment to completing the investigation "fairly,
vigorously and expeditiously.”

The Letter to the Editor accompanies this press release.

#HER



240

Mr. SMALTZ. But—well, I don’t want to say anything beyond that,
thank you.

Mr. LANTOS. OK. Now, you say that the Department of Justice
impeded your prosecution of Mr. Blackley. That, of course, is not
the case. Yesterday one of our colleagues asked Attorney General
Reno to explain why the Department of Justice preferred to litigate
with you over the Blackley case, and she explained that the De-
partment of Justice was concerned about the process by which the
independent counsel takes on new matters and that the Depart-
ment was concerned that the matter was not sufficiently related to
your jurisdiction.

So what we are really dealing with here is a fairly common dis-
pute between various legal entities, typically described as a turf
fight. As a matter of fact, the written opinion of the court shows
that the Department of Justice tock the position before the court
that Attorney General Reno described yesterday. Let me read to
you what the court said the Department of Justice position was. I
am now quoting from the court: “The proper course in Department
of Justice’s view is for Independent Counsel Smaltz to allow DOJ
to investigate the new matters and determine whether to prosecute
any Federal offenses it may discover.”

So the Department of Justice took a position that they could do
that job. It is obvious to everybody they would have done it at a
far lower cost than you did and you preferred to do it yourself.

Now, let me move on to the notion of what other independent
counsels say about the law, the independent counsel law.

Mr. SMALTZ. I am sorry; is there a question pending? Did you
want me to respond to what you said from the Special Division?

Mr. LaNTOS. No, there is no question pending.

Let me point out that some distinguished attorneys who have
served as independent counsels do not share your views at all. Let
me take Joseph diGenova, who, as you, is a staunch Republican
and served as independent counsel in the inquiry into allegations
that the Bush administration misused passport files during the
1992 Presidential campaign. Parenthetically, he is also Chairman
Burton’s personal attorney.

Mr. diGenova told the New York Times, and I quote, “I do not
believe for one moment that Reno or anybody in the Department
is motivated to protect the President. They are in this to show that
the career people can do it and she backs them.” New York Times,
July 6, 1997.

Mr. diGenova is also a very harsh critic of the independent coun-
sel statute as it is currently written. This is what he said in the
Christian Science Monitor on March 5, 1996. I quote. “This is a bad
law and it needs to be changed.” In the New York Times July 6,
1997: “Too much unreviewable power is in the hands of a prosecu-
tor. That is a dangerous thing. It is a dangerous thing.”

In USA Today, November 14, 1997: Mr. diGenova, because of the
way the independent counsel statute works, thinks a U.S. Attorney
would never investigate—get investigated under the statute be-
cause the independent counsel has one and one case only. And then
Mr. diGenova goes on to say, this is a structural problem with the
statute.
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On National Public Radio on November 30, he says that in his
view the statute should be used only with regard to the President
and his family, the Vice President and his family and the Attorney
General and his or her family. It seems to me that if one looks at
the cost of independent counsel investigations, the figures become
absolutely mind-boggling.

Your investigation is one of those investigations that fuel a great
deal of public concern. Mr. Kenneth Starr’s investigation so far has
cost about $30 million. Mr. Barrett’s investigation has cost almost
$4 million, attempting to find out whether Mr. Cisneros made a
false statement.

It seems to me we need to find some way to take a more realistic
view of the value of independent counsel operations. As one looks
across the board, these operations are clearly the least cost-effec-
tive and most inefficient operations of the U.S. Government.

I will give you an example. I would like you to comment on it
when I am finished. The most recent figures I have, March 1996
to March 1997, independent counsel investigations cost $21 million.
Now, in a similar period, fiscal 1996, the six active independent
counsels, including you, brought a total of 13 indictments. During
the same period, the U.S. Attorney’s Office for Massachusetts, cov-
ering the entire State, filed over 1,050 cases and spent only $17
million. So in bringing 1,050 cases, the U.S. Attorney brings 1,050
cases.

One might argue your cases may be more complex, but clearly
the present formula that you can stay in office, apparently indefi-
nitely, spend without any budget, is a unique phenomenon in
American Government. The former Republican Senator of New
Hampshire, Warren Rudman, said that independent counsels are
like kings in a country that does not like kings.

Speaking of the length of these investigations, you were quoted,
Mr. Smaltz, in the Los Angeles Times on November 23, 1994, as
follows. You say that your probe will take 6 months. That was on
11/23/94. Then you say your investigation will take a year. In De-
cember 1997, your investigation still continues. Mr. Espy resigned
his position 3 years ago. You were named independent counsel, I
believe, in September 1994, if that is correct, and we are still at
it. Do you have any thought about the cost and unlimited time
span of these investigations?

Mr. SMALTZ. Yes.

Mr. LANTOS. We would like to hear them.

Mr. SmALTZ. Well, in the first instance, I am not sure you are
comparing apples with apples when you attempt to contrast the
cost of an independent counsel investigation with the cost of a U.S.
Attorney’s office. There is no way that when you are talking about
the function of a U.S. Attorney’s office or Department of Justice,
that in the figures that you look to you are taking into account the
space the U.S. Attorney’s office is occupying. You are taking into
account the staff the U.S. Attorney’s office is utilizing. You are tak-
ing into account a whole lot of fixed costs that suddenly, when you
have an independent counsel, you are able to quantify. I am not
sure that it is fair to try and tag independent counsel with all
those costs. For instance, let me tell you that 51 percent, I think,
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or thereabouts of my costs last year went for payroll, payroll-relat-
ed items.

Now, most of the agents that I have are detailed to me from
some other agency. So they would be getting paid, working on cases
in their agency, if they weren’t working under my direction. The
only thing that happens is they are working under my direction.

Mr. LaNTOs. But they would be doing the work for which they
were initially hired.

Mr. SMALTZ. And that work is prosecuting criminal acts. When
you deal with the criminal prosecutions at the senior executive
level, which is what independent counsel investigations are all
about, you are dealing with prosecutions that are extremely dif-
ficult. You are dealing with situations where witnesses have no
memory. You have seen that in some of the hearings that have oc-
curred, if not here, before Senator Thompson’s committee.

You are seeing where everybody is running for cover and you are
seeing where there is a political campaign that is out to demonize
the prosecutor. That almost never happens in investigations in any
other criminal cases. The prosecution, when it is investigating, is
not publicly attacked. When the independent counsel comes to
town, he is publicly attacked and accused of being partisan, almost
from the time he is appointed.

And so when you talk about costs, I am not sure that you are
comparing apples with apples and I don’t know that I agree with
Mr. diGenova. And even if you are correct on costs, and I do not
think you are, when you are dealing with corruption at the highest
level of government, I think it is worth the price.

Mr. LanTOs. Well, Mr. Blackley was not at the highest level of
government.

Mr. SMALTZ. May I respond to that?

Mr. LaNTOS. No, that was not a question.

Mr. SMALTZ. That is an inaccurate statement.

Mr. LaNTOS. That was not a question.

Now I come to what I think is perhaps the most serious issue I
would like to raise with you. Implicitly you are criticizing the ethics
of our Attorney General, Janet Reno, when you claim that she
somehow obstructed your investigation. Of course, your ethics have
been criticized richly and repeatedly.

In the mid-1980’s, when you were a private lawyer in the case
of Mills Land and Water Co. versus Golden West Refining Co., a
California court disqualified you from a case due to your conduct.
You were disqualified for violating California Rule of Professional
Conduct 7-103, which prohibited any member of the State bar from
communicating with a person whom he knows to be represented by
a lawyer, without the permission of that person’s lawyer.

The trial court found that you improperly met with a witness
named Mr. Wynn, without getting permission from his lawyer, and
the court disqualified you from the case. You appealed and you
made a number of arguments to the appellate court. However, the
appellate court upheld your disqualification stating, and I quote:
“We conclude that Smaltz’s contact with Wynn was improper.
Smaltz, at a minimum, violated the letter of rule 7-103, at least
insofar as he failed to seek leave of the court to interview Wynn
without the participation of Wynn’s counsel.”
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Moreover, the court said that it was not unfair to your client to
disqualify you from the case because, the court said, quote, “Smaltz
directly created the predicament of which he and his clients now
comglain. Consequently, we see no unfairness in prohibiting his
further participation in this litigation.”

Was this accurate?

Mr. SMALTZ. No.

Mr. LANTOS. Then please respond?

Mr. BURTON. He did respond. The gentleman’s time has expired.
Did you have any further comments you would like to make about
the statements made by Mr. Lantos?

Mr. SMALTZ. Sure; just this. The situation that you just referred
to was a case where Mr. Wynn was a lawyer who was president
and chairman of the board of a company. There was an internal
disagreement and he, Mr. Wynn, was a member of the out group,
not the in group. When I talked to Mr. Wynn, it was in his capacity
as a member of the out group, and he did not believe he was rep-
resented by the company’s lawyer. It was as simple as that. That
is what led to the proceedings.

Mr. BURTON. I will take my 5 minutes now. Let me just say, Mr.
Smaltz, anyone who conducts an investigation into this administra-
tion or into people who are in the administration I have found are
attacked again and again and again and again, and I know one of
them personally. It is the chairman of this committee—me. And so
I know what you are going through right now. Let me just com-
ment on a few things that Mr. Lantos has mentioned.

He indicated that you were everything but incompetent and that
you have been overstepping your bounds. I want to read to you a
few things.

DOJ sided with the White House and opposed Independent
Counsel Ken Starr in the 8th Circuit Court of Appeals case regard-
ing attorney-client privilege. He is an independent counsel. They
lost. But they opposed the independent counsel in that case.

DOJ sided with the White House and opposed Independent
Counsel Don Smaltz—you—in the D.C. Circuit Court of Appeals
case regarding executive privilege, and they lost in a unanimous
decision.

DOJ opposed Independent Counsel Don Smaltz’s application for
referral of a related matter pursuant to the Independent Counsel
Act so that he could prosecute former Secretary of Agriculture
Mike Espy’s former chief of staff Ron Blackley, indicted on three
counts of lying to hide $22,000 he received in 1993, from a Mis-
lsissippi agribusiness in violation of 18 U.S.C. 1001. Again, they
ost.

DOJ sided with President Clinton and argued before the Su-
preme Court that he was immune from a civil suit arising out of
events that occurred before he took office regarding the Paula
Jones case. Again, they lost. Nine to zero in the Supreme Court.

Now, for them to continue to impugn your integrity and say that
you are expanding your authority in an unwarranted manner sim-
ply does not wash. I think it goes along with the strategy of the
opposition to try to discredit everyone who is involved in this inves-
tigation, myself included. I am not going to be intimidated, and
thank God you are not being intimidated.
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I congratulate you on changing from Democrat to Republican, as
I did when I was a little younger.

Now, let me just say one more thing. I hope I didn’t hurt myself
with my colleagues. Let me just say a couple of other things. Louis
Freeh, the head of the FBI, appointed by the President of the
United States and supported by Janet Reno before this committee,
said iwy:lou were a man of impeccable character. So I apologize to you
for the scurrilous attacks on you and your credibility and your
character and your integrity before this committee today because
I think it was totally unwarranted.

With that, I will be happy to yield to my colleague Mr. Cox.

Mr. Cox. Thank you Mr. Chairman. I would like to welcome you,
Mr. Smaltz, on behalf of myself and most of my California col-
leagues. I would like also to apologize for the way you have been
treated here this morning. The truth is that the country has a
great deal that it owes to you for having convicted 12 individuals
and companies successfully. And I would just like to ask you, be-
cause there is a newfound sense of fiscal responsibility among some
of my colleagues who have been some of the biggest spenders in the
history of this Congress when it comes to discovering wrongdoing
and finding it out and prosecuting it, I would like to ask you
whether or not when you convicted Sun Diamond Growers of giving
the Secretary of Agriculture thousands of dollars in gifts, whether
or not they were fined, and to whom they paid the fine, and how
much was the fine?

Mr. SMALTZ. The fine was $1.5 million. It was paid to the Treas-
ury of the United States.

Mr. Cox. So probably we are not taking into account some of the
revenues that you are collecting on behalf of the U.S. Government
when you win these convictions. When you convicted Smith Barney
of unlawfully supplementing the salary of a Federal Government
official, the Clinton administration’s Secretary of Agriculture, how
much did Smith Barney pay in fines? .

Mr. SMALTZ. They paid a total of fines, let us see, fines, pen-
alties, $1,050,000.

Mr. CoXx. So just in those two convictions out of a dozen, we have
got a couple million dollars that have gone directly into the Treas-
ury of the United States that my colleague neglected to mention.
And in fact, I won’t go through the rest of them but there are oth-
ers, because you have been routinely sending people to prison and
collecting fines.

I might state the obvious as well. I believe that the gentleman
who was putting those questions to you has occasionally gotten
some bad press. He read a bad press clip on you. Have you ever
gotten any good press?

Mr. SMALTZ. I believe I have.

Mr. Cox. I know you have. I am reading some of it right here.
One of the things that it says, after recounting the fact that you
have won all these convictions, is that you have also won a grand
jury indictment of the Secretary of Agriculture himself on 39
counts, including accepting illegal gratuities, witness tampering
and mail fraud, and that s.7.ce several individuals and companies
have already been convicted by you, by the courts, with you as
prosecutor, of giving illegal gifts to Secretary of Agriculture Mike
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Espy, “Smaltz is widely expected to win his case against the former
Clinton Cabinet secretary.”

Do you think that might provide a reason for the Clinton admin-
istration to be unhappy with what you are doing?

Mr. SMALTZ. It may well, may well.

Mr. Cox. I did not mean that to be a hard question but you are
conﬁjigi under some very, very unfair character attacks here, and
I think it is delightful that somebody who was for a long part of
his career a Democrat can see things from both sides, and I am
happy that you are a Republican. But I find it rather outrageous
that only a Democrat member of the Clinton administration is
thought sufficiently independent to investigate the Clinton admin-
istration.

Mr. BURTON. My time has expired. Let me just state to all the
Members that the rule of the committee is that there will be 5 min-
utes given on this round to each individual and we will adhere
strictly to that rule.

Mr. Lantos, you are recognized for 5 minutes.

Mr. LANTOS. Thank you, Mr. Chairman.

The recoveries that my friend from California referred to do not
begin to cover the enormous costs that you have run up, Mr.
Smaltz. The record clearly shows that.

I want to return to the ethical problems, because I did not ask
you to agree with me or not to with me. I was quoting from
the papers of the court, the appeflate court in California. So I will
read the statement again and I would like to ask you whether you
think the court was wrong.

This is what the court stated. “We conclude that Smaltz’s contact
with Wynn was improper. Smaltz at a minimum violated the letter
of rule 7-103 at least insofar as he failed to seek leave of the court
to interview Wynn without the participation of his counsel.” That
is what the court said. Do you agree with that statement?

Mr. SMALTZ. No, because——

Mr. LaNTOS. This is the appellate court.

Mr. SMALTZ. I understand that. But I am telling you that
Wynn’s—the counsel they are referring to is the company counsel.
And Wynn considered himself to be as part of the out group and
as not represented by that counsel. I remember the situation very
well. Mr. Wynn was a lawyer with some considerable experience.

Mr. LANTOS. Well, let me deal with another ethical problem
which is more recent. I am dealing with these because I feel very
deeply that your attack on the Attorney General questions the eth-
ics of a person of impeccable integrity. She at no time attempted
to obstruct justice.

Mr. SMALTZ. I don’t think I ever said that she attempted to ob-
struct justice.

Mr. LANTOS. Mr. Smaltz, more recently your prosecution team
has had another ethical problem when the U.S. District Court here
in the District of Columbia held that you violated the constitutional
rights of a defendant and overturned the defendant’s conviction.
Your prosecutors convicted a man for making two false statements
to investigators in the course of your investigation. When your
prosecutors tried and convicted this man, a key issue was whether
the false statements were material, whether they really mattered.
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The only witness that testified for your team that statements were
material was a certain FBI agent.

What your prosecutors did not tell the defendant during the trial
was that the FBI agent who testified for your team earlier in his
career forged several signatures of informants on witness state-
ments and lied about doing so. The agent had received a letter of
reprimand for this conduct, which amounts to forgery and perjury.
After the jury verdict, the judge overturned the conviction because
your prosecutors had violated the defendant’s constitutional rights
in not providing him with this information. Is this correct?

Mr. SMALTZ. No.

Mr. LANTOS. Excuse me?

Mr. SMALTZ. No.

Mr. LaNTOS. Well, then explain why it is not correct. Did the
judge overturn the conviction?

Mr. SMALTZ. The judge granted a new trial but it was——

Mr. LaNTOS. He overturned the conviction.

Mr. SMALTZ. The judge granted a new trial. But it wasn’t because
the prosecutors hid anything. It was because the prosecutors were
unaware of certain things. And on a motion made by the defense,
very, very close to the end of the trial, our office caused a request
to the FBI to undertake a review of individual’s files. And that re-
view came back and we advised the judge, and at that point in
time the defense said well, they did not want to go into the matter
now. They will wait until a verdict is returned and take it up then.

It was at that point in time that the matter came to light, and
after the verdict they decided that they wanted to move for a new
trial based upon the fact that the individual FBI agent who testi-
fied only on materiality had had previous allegations made against
him of misconduct. That was, according to the judge, a factor which
the defense, had it known about, may have been able to develop
and may have changed the jury’s verdict.

We have subsequently reindicted the defendant in that case—Mr.
Williams—and he is awaiting trial in February for those counts of
false statements as well as giving gratuities to Secretary Espy in
violation of the Meat Inspection Act of 1907.

Mr. LANTOS. The court basically found that your team violated
Mr. Williams’ constitutional rights by not providing him with excul-
patory evidence that you had. This was a clear violation of his con-
stitutional rights.

Mr. SMALTZ. I do not believe the court put the blame on the pros-
ecutors that prosecuted that case.

Mr. BURTON. The gentleman’s time has expired.

Mr. Horn.

Mr. HORN. Thank you, Mr. Chairman. Welcome to the world of
American politics, Mr. Smaltz. We find when we are campaigning
every 2 years sometimes your opponents are lacking in ideas and
they are also lacking in good analogies. And so what do they do?
They resort to a negative campaign to try to destroy you. That is
why a lot of people do not even go to the polls. They are so fed up
with that kind of behavior.

Let us talk about behavior. You got a pretty good reference yes-
terday and today when the Director of tlge FBI said that all deal-
ings with you have been professional and when he said he had
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great respect for you and he said that the view of Mr. Smaltz as
an attorney and prosecutor is extremely high. So I think you come
before this committee with some pretty good references and nega-
tive campaigning won’t destroy that.

Now, let me get into a few issues here. Tyson Foods has been
named a couple of times by some of my colleagues. We had an ex-
tensive hearing of this full committee a few years ago on the frozen
chicken rule of the U.S. Department of Agriculture. So I hope when
you get into this in agriculture that you take a look at the forces
that led to the Federal frozen chicken rule remaining the same
against what the law in California is, which is more stringent, has
a higher standard to protect the public health, and the U.S. De-
partment of Agriculture wouldn’t change it.

When I listened in that hearing that this committee held, the fin-
gerprints of Tyson Foods were all over that particular position of
the Department of Agriculture. Whether you can trace it to exact
money buying in campaigns and all the rest, I don’t know. But you
might want to look at that.

Now, let me get into a few other things.

We got into a discussion with the Attorney General, I think all
of us, on what is a conflict of interest. And she said that Justice
has tried to take care of that situation by having different teams
and so forth and so on and gave me the prison guard analogy, that,

es, there might be a case against a prison guard and there might
e a different interest, so forth.

The point is, she is not a prison guard. She is an appointee of
the President of the United States. He doesn’t appoint prison

ards. You don’t have to worry about the prison guard that much.

ou do have to worry when the Attorney General is the appointee
of the President and, as you said, there is a real problem here with
Justice and a lot of the independent counsels. Do you have any
feeling on how it is in Justice? Do they try to prevent these con-
flicts of interest from going on as to who represents whom?

Mr. SMALTZ. Congressman, I can only speculate as to that. I
would prefer not to do so. I am not that familiar with the internal
workings of the Justice Department except to the extent as it re-
lates to me and specific issues and items of discussion that I have
had with them.

Mr. HORN. Let me ask you then, moving on, the Department of
Justice’s opposition to the Blackley prosecution was not the first
time that the Department of Justice had actively opposed or im-
peded your investigation, was it?

Mr. SMALTZ. It was not.

Mr. HORN. What kind of opposition did you get from the Depart-
ment of Justice before?

Mr. SMALTZ. Well, when we had thought that we had sufficient
evidence and facts to justify looking at particular other matters
that we thought we should investigate, Justice opposed that. And
we asked them either for a referral of the matter as a related mat-
ter or alternatively as an expansion of our jurisdiction and they de-
clined to do either. And so we just deviated from that course and
directed our attentions elsewhere. :

Mr. HORN. When I listened to some of my colleagues both yester-
day and today compare the U.S. Attorney’s Office in Massachusetts
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to an independent counsel, the thought that crossed my mind, the
U.S. Attorney’s Office in Massachusetts doesn’t have to pry docu-
ments out of the White House. Isn’t it true that the Department
of Justice supported the White House position not to turn over 86
documents that were material to your investigation?

Mr. SMALTZ. I do not—I am not certain that the Department of
Justice took a position in that. I think that perhaps the White
House Counsel’s Office took a position, but I do not believe, I be-
lieve DOJ stayed out of that fight.

Mr. HORN. And the result of that opposition, be it by the counsel
to the President or the Department of Justice, was, what, when it
went to the court?

Mr. SMALTZ. Let me tell you this, and the matter was argued be-
fore the circuit and the circuit ruled, I think, in June and the cir-
cuit ruled that we were entitled to certain information and we
would have to make an additional showing as to other information.
As I sit here today, we still don’t have that information the circuit
said we should have back in June. And this is now December.

Mr. HORN. And then some wonder why you take so long to con-
viet when you have this type of obstacle that is put up before you
every step of the way.

Mr. SMALTZ. There are a lot of obstacles that are placed in the
way of these types of prosecutions. I mentioned some of them in a
speech I gave not too long ago that was reported among other
places in the Wall Street Journal. So there is a number of obstacles
that independent counsel particularly face.

Mr. HoRrN. I think this case is known as the In re Sealed case
for reference.

Mr. SMALTZ. The D.C. Circuit case, yes.

Mr. BURTON. Mr. Mica.

Mr. Mica. Thank you, Mr. Chairman. I want to congratulate you
on the work you have done on this whole matter, the Espy matter.
1 served on this committee as a freshman on a subcommittee that
dealt with the question of meat and poultry standards. I remember
after getting elected, I just pulled some copies of our hearings, the
administration said the meat and poultry standards are coming.
The new rules are coming and we held a hearing.

In fact, the hearings were November 4th and 19th, 1993. We had
the E. coli problems. They were coming and coming. This is an-
other hearing we held. They never got there. I always wondered
why they never got there. I raised questions about Tyson’s inter-
ference. It is all documented. It is public record. It is great reading.
But I found out what happened to the meat and poultry regula-
tions. It is all documented there. You did great followup.

I think the public, and your job is the health and public safety,
the job that you are responsible for ensuring took place and you did
a commendable job. So it is there. It is great reading. You can read
how the Department of Justice intervened in a case after Tyson
Keighed in in California. Unprecedented fashion. It is all detailed

ere.

What I want to get into is a couple of things. First of all, you
discussed the turf war with the Public Integrity Section, I think,
of the Department of Justice briefly. I heard Louis Freeh tell us the
chain of command. We have heard that there is already problems
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there in the Department of Justice with his task force. It is my un-
derstanding that Mr. La Bella is now in charge. You have said you
have had problems with DOJ. Specifically, who have you had prob-
lems with? Have you had any problems with Mr. Radek, the head
of Public Integrity Section?

Mr. SMALTZ. Well, we have because it was the Public Integrity
Section that opposed our exercising our jurisdiction over Mr.
Blackley and farming enterprises.

Mr. Mica. So that opposition would have been by Mr. Radek.

Mr. SMALTZ. Yes, by him and his division.

Mr. Mica. And as I understood the chain of command today, I
guess that Mr. La Bella, who has now been put in charge, is under-
neath Mr. Radek.

Mr. SMALTZ. I don’t know. I don’t know how the present task
force is set up.

Mr. MicA. That is what the FBI Director testified to so that
raises some concern. Now, there has also been a report that you
may have talked to David Barrett, I guess, was the HUD special
counsel and Ken Starr, the Whitewater special counsel. They may
have expressed similar concerns about DOJ interference. Could you
describe any conversations you have had or concerns they may
have expressed?

Mr. SMALTZ. Well, I really would prefer not to do that, Congress-
man,

Mr. MicA. We should call them in separately.

Mr. SMaLTZ. I wish you would. As you know, there have been
statements in the press concerning various efforts to extend juris-
diction or have things referred to as a related matter by other inde-
pendent counsel, but they are in the best position to tell you.

Mr. MicA. But they have expressed concern to you that they have
had similar problems?

Mr. SMALTZ. I am not prepared to say that they have. I think one
of the two has.

Mr. MicA. One of the two has. Let me also express some concern
about the organized attacks that you have noted, that there are
media attacks and DOJ attacks that have been orchestrated by the
White House. I find that disturbing. Could you describe more in de-
tail how these attacks may undermine your investigations and
prosecution?

Mr. SMALTZ. Well, any time that an independent counsel, any
prosecutor is attacked and portrayed as some zealot who is not al-
together there or who is overly aggressive, there is what I call the
ripple effect. First of all, to the extent they can be painted as some
aberration, witnesses are less likely to come forward and be forth-
coming. Targets are less likely to come in to admit their criminal
culpability because they believe that the press and the efforts of
those who are attempting to pillar the independent counsel may
sufficiently discredit them so that the independent counsel will
never get to complete his prosecutorial efforts.

Mr. Mica. Wouldn’t it just force you to learn that they formed
a committee, back to business committee, which solicited money
from some of the folks we are investigating, Johnny Chung, to at-
tack Mr. Starr and other investigations and some of these folks are
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Iﬁow, like Ann Lewis and Lynn Cutler, operating out of the White
ouse.

Mr. SMALTZ. I am not aware of that. I have to tell you the truth.
I have enough problems in my own investigation and prosecutions.
I have not been keeping myself totally current with all the endeav-
ors and efforts of the ongoing investigation.

Mr. Mica. Mr. Chairman, a unanimous consent request. Yester-
day Mr. Lantos, to this committee, made a statement which said
that I would like the record to show that President Reagan made
fund-raising calls from both the White House and from Camp
David. These calls included direct solicitation of Richard DeVos,
president of Amway, asking him to raise $3.350 million. Mr. DeVos
has sent a letter in response. I would like that to be made a part
of the record and it does correct it, that that is inaccurate, and he
has the accurate information. I would be glad to read it, if I was
given the time.

Mr. BURTON. We will submit that for the record without objec-
tion. I will be glad to give Mr. Lantos a copy of it so he can review
it. Without objection.

[The information referred to follows:]
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Amway Corporation 7575 East Fulton Stset Ada, Michigan 49355

December 10, 1997

The Honorable Dan Burton

Chairman

Committee on Government Reform & Oversight
U.S. House of Representatives

2157 Raybum House Office Building
Washington, DC 20515

Dear Mr. Chairman:
It is my understanding that yesterday Congressman Tom Lantos (D-CA) made the following statement:

I would like the record to show that President Reagan made fundraising calls from both the
White House and from Camp David. These calls included a direct solicitation of Richard
DeVos, President of Amway, asking him to raise $3,350,000.

1 would like to correct the record. Like most Americans, I certainly remember a telephone call from the
President of the United States. The telephone call, that I believe Mr. Lantos is seferring to, was not to
soficit any money from me personally. President Reagan called to ask me to serve as Chairman of
Republican Party's Finance Committee which I was very honored to do. During this telephone call, I do
not remember his mentioning any amount of money the Committee needed to raise.

Over the years, I have supported the Republican Party b I believe that every citizen should
participate ' the political system, in whatever way they are most able, whether it be through
volunteering one’s time or through contributions.

Respectfully,

RICHARD M. DEVOS, SR.
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Mr. BURTON. Mr. Barr.

Mr. BARR. Mr. Smaltz, following up both on the conversation
with Mr. Mica and, I think that you touched on this also in an
interchange with the chairman earlier, with regard to statements
made by Government officials about an independent counsel and
what effect that can have. I think you used the word earlier that
it could have the effect of impeding a proceeding, a prosecution; is
that correct?

Mr. SMALTZ. I did. Yes. That is correct.

Mr. BARR. I suspect that you used the word, your words very
carefully, that that is the effect that it would have because if we
look at it a different way, it puts us square into 18 U.S.C. 1505,
the obstruction of proceedings before departments, agencies and
committees, obstruction of justice statute, which makes it a Federal
crime for any person, not just a Government official, that would in-
clude, for example, somebody like a James Carville, who is on
record repeatedly making very, very vicious and very pointed at-
tacks on independent counsels and particularly Mr. Starr, that if
they corruptly, and it defines the word corruptly, not in the sense
that in different statutory settings we might think of a payment in
return for something, but simply acting with an improper purpose.
If somebody corruptly impedes an investigation or prosecution or
other proceedings, very broadly defined, which would clearly in-
clude an independent counsel, that they are, they have violated the
corruption, the obstruction of justice statute.

So we are talking about matters here that are very, very serious,
that go, I believe, and I suspect you would agree, to the integrity
of not just an independent counsel, but our judicial system and the
ability of prosecutors, whether they are appointed prosecutors,
elected prosecutors or independent counsels to carry out their law-
ful mandates; is that correct?

Mr. SMALTZ. Well, yes, Mr. Barr. 1 agree with much of what you
say. But let me make it clear that I at no time have accused any
person of violating either 1503 or 1505 and obstructing justice.

Mr. BARR. I understand. I am glad. I tried to make that clear.
You chose your earlier words, very, very carefully. I am character-
izing the process somewhat differently and saying that it could
vt(-l:;y well get us into 1505, but I understand that you have not said
that.

Mr. SMALTZ. I have not and I would never suggest that of Public
Integrity. My concern with the opposition that Pu%)lic Integrity filed
was I didn’t think it had a principled basis. First of all, the statute
was clear, No. 1, and No. 2, it was clearly a related matter because
of the broad scope of my jurisdiction, as I previously mentioned and
read. And there is just no basis. There may have been other bases,
but nonetheless they came forward as is their right. I think they
have a right to litigate their position, but I didn’t think it was a
principled position.

Mr. BARR. I understand. Speaking of Public Integrity at the De-
partment of Justice, Mr. Chairman, I think it might be worthwhile
to take Mr. Lantos up on one t}ﬁni;:hat I think he did say that
was appropriate today and that is that we ought to hear from the
DeBirtment of Justice on this, perhaps Mr. Lee Radek, the head
of Public Integrity; Mr. John Hogan, the Attorney General’s chief
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of staff; Mr. Bob Litt, the Deputy Assistant to the Attorney General
on this matter because I think it is very, very important.

Mr. Smaltz, again, with regard to another matter that has al-
readgebeen touched on today, according to what I believe was an
October 8, 1997, report in the Wall Street Journal, you were quote,
“called on the carpet,” as we have discussed, earlier at Justice in
July 1995 in order to stop investigating Tysons Foods. Would you
please explain in a little bit of detail that meeting and the cir-
cumstances surrounding it?

Mr. SMALTZ. Well, first of all, let me point out that Tyson Foods
is still under investigation. I can only say this about the meeting.
At the meeting that I was at, the following people were present
from the Department of Justice: the Attorney General; the Deputy
Attorney General, who was then Jamie Gorelick; JoAnn Harris,
who was Chief of the Criminal Division; Jack Keeney; Lee Radek,
and I believe JoAnn Farrington. And (Present with me was my dep-
uty at the time, Ted Greenberg. And that sort of set the param-
eters for the meeting. I do not think it would be appropriate at this
time for me to go into what was said given the sensitivity of the
matter.

Mr. BARR. Could you indicate to us whether or not the character-
ization made in this particular article by Mr. Morrison in October
1997 was essentially accurate in the gist of the meeting being to
stop investigating Tysons Food? Obviously if that was, it did not
work, but was that the gist of the proceed)i’ngs generally as he has
laid them out in his article?

Mr. SMALTZ. Let me just say that it concerned our investigation
of Tyson Foods.

Mr. BARR. Thank you, Mr. Chairman.

Mr. SMALTZ. May I ask a question, Mr. Chairman?

Mr. BURTON. Of myself?

Mr. SMALTZ. No, of Mr. Barr.

Mr. BURTON. Of course.

Mr. SMALTZ. What was the source of that article? Was it two Jus-
tice officials or do you recall? The record will speak for itself.

Mr. BARR. I have some references to it here. I do not recall the
exact sources, but I remember it was. It seemed to be, as always,
by the Wall Street Journal, a well-written piece by Mr. Morrison.

Mr. BURTON. The gentleman’s time has expired. Mr. McIntosh.

Mr. McINTOSH. Thank you, Mr. Chairman. I would yield my time
to Representative Cox.

Mr. Cox. I thank my colleague for yielding. Before I proceed with
a line of questions, Mr. Smaltz, you and I discussed the fines that
you had recovered in consequence of winning 12 separate convic-
tions. That is, as we established, multimillions of dollars. I have to-
taled it up myself and the only reason I did so, after you and I dis-
cussed it, is that my colleague from California asserted that the
fines that you have collected “do not begin,” if I am quoting him
correctly, and I think I am, “do not begin to cover the expenses that
you have generated as an independent counsel.”

First of all, I have never thought that law enforcement was any-
thing but a cost. I mean the cops on the beat, excreaft to the extent
we give them quotas for tickets and so on, generally don’t return
enough revenues to cover their investigation of murder cases. The
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U.S. Attorneys cost money. We have to pass a DOJ appropriation
bill around here because the Department of Justice costs billions
of dollars over time. So I do not think it is your job to be a profit
center. But the truth is that not only do the fines that you have
rﬁcaovered begin to cover the total costs, but they do far more than
that.

To use my colleague’s number, I believe he said that you have
run a tab up so far of $8.4 million. I don’t know if that is correct.
I know that you have said other costs that the Department of Jus-
tice is engendering are being included in your total. My calculation
of the amount of fines that you have collected, which need to be
offset against the cost of the independent counsel, in your case is
%%.5 kllm lion not counting the fine that you may get against Ron

ackley. :

And I note that since it is $250,000 a count and that he has been
punished on three counts, that that is another three-quarters of a
million dollars potentially. He may not be good for that so we won’t
count that. But a $2 million fine was awarded against Crop Grow-
ers Association; is that correct?

Mr. SMALTZ. That is correct.

Mr. Cox. A $1.5 million fine was awarded against Sun Diamond
Growers. ' :

- Mr. SMALTZ. That is correct.

Mr. Cox. A $1 million plus fine was awarded against Smith Bar-
ney. o
Mr. SMALTZ. That is correct.

Mr. Cox. And I have got $60,000 in other fines for a total of
$4.560 million in fines that are to be paid directly to the U.S.
Treasury. I hope that that puts to rest this notion that we should
be :Eposed to an independent counsel because we can’t afford it. I
think that is a foolish assertion and people should be embarrassed
to make it. I would permit you to comment on it, if you wish.

Mr. SMALTZ. Thank you. Those fines have, in fact, been paid. We
have collected that amount. It is not just outstanding. I would
make a comment. We are not in the quota business, and you are
right, you can’t put a price tag on law enforcement. But let me just
emphasize, since one of these cases resulted in a $2 million fine,
the Crop Growers case, that was a case where a public corporation,
Crop Growers Insurance Co., contributed $46,000 in illegal cam-
paign contributions to Henry Espy, the brother of Secretary Mi-
chael Espy, when the Secretary of Agriculture was sponsoring a
major bill that could affect how crop insurance was written.

And those kinds of cases, they are not easy to dig out. Crop
Growers was located up in Montana. The campaign was down in,
for Henry Espy, was down in Mississippi. There was money laun-
dering involved that occurred in Louisiana. That takes time, effort
and money to ferret out. I think it is an unfortunate hit when peo-
ple try to say, well, the investigation cost this much and what do
you have to show for it, because we are trying to make the Govern-
ment better, weed out the corruptive sources. That takes time, ef-
fort, and a lot of money. But law enforcement is expensive.

Mr. Cox. Mr. Smaltz, just a few days ago you won three convic-
tions against the chief of staff to the Secretary of Agriculture in the
Clinton administration. The convictions obviously couldn’t have
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been obtained if there were not a prosecution. Justice did not want
to prosecute the chief of staff to the Secretary of Agriculture and
it also went further and went to court to stop you from doing so.
Is it fair to say that if Janet Reno had had her way that Mr.
Blackley would have gotten off scot-free?

Mr. SMALTZ. Well, Justice had looked at the Blackley matter. It
had much of, but not all the same evidence we had, and it had de-
clined in March 1995 to prosecute Mr. Blackley. So if we had not
prosecuted him, I don’t know who would have.

Mr. CoX. And of course if he were not prosecuted, he would have
gotten away scot-free with the crimes for which he was convicted
a few weeks ago.

Mr. SMALTZ. That is correct.

Mr. Cox. I thank the chairman. I am sorry. I yield to the gen-
tleman from Georgia, Mr. Barr.

Mr. BARR. Just a quick question, Mr. Smaltz. With regard to the
length of time it takes to successfully conclude one of your prosecu-
tions, is that entirely a function of what you and your staff do? Or
would it also be somewhat dependent on delays occasioned by op-
posing counsel, the courts and so forth?

Mr. SMALTZ. It is a multiparty problem. It is not only what we
do. We can try and investigate as rapidly and thoroughly as we
can. But when the entities that we are seeking information from
or subpoenaing documents, whatever, won’t cooperate or won’t turn
it over, then we have to go to court. We have to do, when we have
to go to court, we have to wait for the court process to take its
time. That involves some considerable delays. .

I think we factored in at one time that it takes about 15 weeks
when a motion is contested at the grand jury level because of the
number of motions that have been filed, about 15 weeks often for
material to come forth after the subpoena has demanded, about 15
weeks later before we get it. That is very disruptive on the inves-
tigation. That is just the investigation.

Then you get to the prosecution. Once the indictment is returned,
Government does not control how quickly the case proceeds. In all
our cases we have told the court we are ready to go. On the date
of the indictment we are ready to go. The court has its problems
with its calendars. It is going to look to defense counsel. The courts
are usually deferential to the defense counsel and despite the fact
that we have tried to get cases to trial as rapidly as possible, the
best we have done is about 65 days. And that was here in the dis-
trict.

We have had one case in California that lingered more than a
year before we got it to trial after it was indicted, although we kept
asking for a trial and asking for a trial. So the Government doesn’t
have the ability to control that pace. That is where a lot of the
delay, that is where they come from.

Whenever you have a delay, your costs are going to go up. Be-
cause you have the staff in place, you are prepared to go, you are
waiting to go. What are you supposed to do? Fire the lawyers and
say, I do not need you now? Come back in 3 months or 4 months
when we get a trial date. You can’t do that. You can’t tell the in-
vestigators to go home.
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Mr. BURTON. The gentleman’s time has expired. Mr. Cox has his
time now, 5 minutes.

Mr. Cox. I thank the chairman. I yield to the chairman.

Mr. BURTON. I just wanted to point out, there have been some
questions about the cost of the investigation and I think my col-
league, Mr. Cox, has very clearly stated why this has not been an
overly expensive investigation. I wanted to compare that to the
Iran Contra investigation which lasted from 1986 to 1993, the total
cost was $48 million. The investigation of HUD Secretary Sam
Pierce was $27 million. The Whitewater investigation, I think, has
been about $27 million. So there have been some substantially
more expensive investigations than this one. As Mr. Cox said, you
have garnered some substantial results. Mr. Cox, thank you for
yielding.

Mr. Cox. I thank the chairman. Mr. Smaltz, if I may, I would
like to ask you about the independent counsel statute. You are a
lawyer. You have been appointed by a three-judge panel as an
independent counsel. Certainly, you understand the law. It is not
long and you work under it. We had a chance to talk to the Attor-
ney General about the statute as well and the standard that she
uses to determine whether an independent counsel is in order.

Under section 591(c), an independent counsel for a covered per-
son, like the Vice President, whom she was investigating under the
independent counsel statute up until recent days, is mandatory if,
quote, there are reasonable grounds to believe further investigation
is warranted, close quote.

We have learned from our hearings in recent days that, despite
the fact that the Attorney General, at the expiration of the time of
the preliminary investigation, did not make application to the 3-
judge panel to consider appointing independent counsel, the FBI is
continuing its investigation into the matter of telephone calls, and
fund-raising phone calls, made from the White House by Vice
President Al Gore.

The way I read the statute, if the investigation is continuing, of
course there must be reasonable ground to do so. And if there are
reasonable grounds to do so, an independent counsel is mandatory.
Therefore, on the face of the statute, it would appear that the At-
torney General is violating independent counsel law.

Could you give us your understanding of the way the independ-
ent counsel law works and whether or not you agree that if there
are reasonable grounds to continue investigation after the prelimi-
nary investigation expires, one must, if you are the Attorney Gen-
eral, apply to the 3-judge panel to appoint an independent counsel?

Mr. SMALTZ. Congressman Cox, you're a fellow Californian and
I have the greatest respect for you. You worked in the White House
at one time, I believe. You're a lawyer. I think I would be overstep-
ping the purpose for which I'm here if I began to opine on the At-
torney General’s present decisions whether or not to appoint an
independent counsel. I really don’t think that it would be appro-
priate for me to do that. I mean, I've got enough problems of my
own. And besides, I'm trying to get this investigation done. I want
to get back to California.

Could I be excused from that question, please?
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Mr. Cox. I permit you to demur. Although, frankly, all I am ask-
ing for is a fair reading of the law. It is the face of the statute that
I am concerned with. But I understand that you do not want to
stick your neck in that wringer.

Mr. SMALTZ. I can tell you what I said publicly in a speech I gave
about the independent counsel, how I viewed how the independent
counsel statute works, if you gave me a moment. But it had noth-
ing to do with whether or not the Attorney General was acting
properly. If you would like to hear it, I will see if I can find it.

Mr. Cox. Well, you are certainly welcome following the hearing
to submit it for the record. And we will be sure to see that it is
included. And I ask unanimous consent for that purpose at this mo-
ment.

Mr. BURTON. Without objection, so ordered.

Mr. Cox. I thank you.

[The information referred to follows:]
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Speech by Don Smaltz, Independent Counsel, at the “Corporate
Crime in America” conference presented by the Corporate
Crime Reporter, Washington, D.C., October 16, 1997

“Independent Counsel Matters Take Too Long”
Compared to What?

“Independent Counsel matters take too long” is a
never-ending criticism made about almost every Independent Counsel.
The statute creating the Independent Counsel directs him to perform four
separate, but inter-related, functions: investigate, prosecute, handle
appellate matters, and prepare a detailed Final Report. Which of these
functions takes too long? Some? All? Intimately involved in each
function are at least two other players - the subject/defendant, and the
court. If Independent Counsel matters take too long, who , if anyone,
should bear responsibility?

“Independent Counsel matters take too long” is a criticism
that's pregnant with condemnation, but short on specifics -- like too
long -- compared to what? The only other institution I know that has a
similar mission and offers a basis for comparison is the Department of
Justice.
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1 believe the Independent Counsel’s investigators and
prosecutors do not take any longer — or are any less efficient - than their
DOJ counterparts. In fact, all things considered, you may find they are
actually more cfficient and take less time. I say "all things considered”
because today I want to discuss some impediments to Independent
Counsel investigations not encountered by their DOJ counterparts.

One time clock setting the maximum limits for investigation
and indictment of federal offenses is the federal statute of limitations
which, for most federal felonies, is 5 years; although, for certain
financial institutional crimes, the statute is 10 years.

The Independent Counsel's usual focus is on public
corruption -- a species of white collar crime at the highest levels of
government. This conference is discussing a variety of “white collar”
crimes, and mauny of you are very experienced. Ask yourselves how
long it takes just to investigate, and then to prosecute these offenses.

In a Wall Street Journal story in May 1995, entitled “The
Bad Guys Are Winning ” the author concluded the Justice Department
“takes far Jonger to bring white collar criminals to justice than
perpetrators of other crimes.” While the article did not quantify the
entirety of the process, based on Justice Department statistics, it did note
that “it takes more than 10 months for a white collar criminal case to be
filed in court from the time it is referred to the federal prosecutor’s
office.” Before referral to the prosecutor, there are three other pieces to
the investigative equation that were not quantified in the article:

1.  The length of time to discover the alleged crime;

2.  The length of time to investigate; and

3.  The length of time after investigation to refer to the
prosecutor.
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I kriow of no statistics that compute mean times for these
other three periods, but your experience will confirm that the time to
complete each will vary significantly depending upon the crime, the
investigative agency, and a variety of other factors.

I asked you earlier to reflect on how long, in your experience,
it took to investigate white collar matters. What time-period came to
mind? In my experience, from the inception of the investigation to the
indictment a “generic” white-collar case runs from a minimum of about
12 months upward to 48 months, with the norm being about 3-1/2 years.
Whatever your belief of the average length, is it inappropriate to expect
an Independent Counsel to complete the investigation phases of public
corruption cases any more quickly than DOJ ?

While Independent Counsel investigations can often mobilize
more investigative and lawyer firepower on particular factual issues than
their DOJ counterparts, there are a variety of obscure statutory
requirements and unique circumstances which lengthen the Independent
Counsel investigations. These have received scant attention, but should
be considered when deciding whether Independent Counsel matters
really take too long.

From the get-go, the newly appointed Independent Counsel
encounters some real impediments to even starting his investigation.
Consider that, upon assuming office, a newly-appointed United States
Attomney steps into a fully-functional DOJ office, complete with
security-cleared staff, agents and Assistant U.S. Attorneys possessing a
base of institutional knowledge. Conversely, the Independent Counsel
starts from ground zero. He has only the piece of paper evidencing his
appointment and jurisdiction. He has no telephone, no office, no staff,
no lawyers, no agents, no books, no computers - not even a FAX
machine.
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While the 1994 amendments to the Act obligate GSA to
“promptly provide office space for the Independent Counsel,” that is
easier said than done. If experience is any guide, the newly-appointed
Independent Counsel is provided “temporary” space - a closet in the
basement of some federal office building — from which he must begin
the process of attempting to recruit qualified people. The conversation

with the potential] staffer will include:
Q. ‘“How long will this job last?"
A.  "Idon't know."
Q. "Is this where you'll office?
A. "lIdon'tknow."
Q. "When will you know?"
A.  "I'mnot sure."

The explanation to the experienced lawyer candidates is even
more difficult. They aren’t as concerned about where they’ll be working
as they are about how many cases they’ll try.

Lawyer: "I graduated 5th in my law school class. I was editor of the
Law Review; clerk to a federal circuit judge; served 10 years
as an AUSA, the last § as head of the fraud unit, and tried 17
cases to verdict. For the past three years Fve been in private
practice doing litigation. How many trials can I expect to be
assigned?”

IC. “1 don’t know -- there may well be no indictments. Out of a
total of 17 Independent Counsels appointed under the statute,
10 brought no indictments. Until we complete our
investigation, we won’t know about trials.”
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Despite their unknown duration and destination, Independent
Counsel investigations have been able to attract tremendously talented,
able and experienced staff, agents and lawyers from private practice,
U.S. Attorneys Offices, and DOJ.

My intent is not to burden you with the Independent
Counsel's travails of locating, equipping and staffing the office, or
complying with never-ending inane GSA regulations. I simply note that,
starting from ground zero, it generally takes anywhere from three to 12
months before the organization is integrated fully and adequately
equipped to function efficiently.

So, when do you start the clock on the Independent
Counsel -- when he is appointed, or when his office is effectively up and
running? If your standard of comparison is his DOJ equivalent,
consistency suggests you use the date the Independent Counsel is fully
operational.

A second impediment not encountered by DOJ in its
prosecutions, and which has a dramatic impact on an Independent
Counse], are the unintended consequences of the Attorney General's
“preliminary investigation.”

The Independent Counsel Act provides that when the
Attorney General receives information sufficient to constitute grounds to
investigate allegations of federal criminal conduct by a "covered -
person,” she must conduct a preliminary investigation within 90 days.
28 U.S.C. § 592(a)(1). If after the preliminary investigation she
concludes "there are reasonable grounds to believe further investigation
is warranted," she files an application for appointment of an Independent
Counsel with the Special Division. 28 U.S.C. § 592(c). )
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In making the determination whether or not further
investigation is warranted, the Attorney General may consider only the
specificity of the alleged criminal conduct and the credibility of the
source of that information. 28 U.S.C. § 591(d)(1). This is a very low
threshold, indeed, that Congress has set, tilting the process in the
direction of appointment of an Independent Counsel. Moreover, in
making the determination, she is limited to questioning witnesses who
voluntarily agree to interviews, and reviewing documents voluntarily
produced.

The Attorney General does not have any of the basic
prosecutorial tools so necessary for thorough investigation because she
is statutorily forbidden “to convene Grand Juries, plea bargain, grant
immunity, or issue subpoenas.” 28 U.S.C. § 592(a)(2). How in the world
can you ever get to the bottom of things if you can’t use compulsory
process ?! If that’s not bad enough, according to recent news reports,
DOJ apparently construes its limited investigation charter so narrowly
that "you can't ask someone if a covered person committed a crime."

If, and I say if this “don’t ask -- don’t tell” restriction is
imposed by DOJ, it’s small wonder that the press accurately reported
long before an Independent Counsel was sought in the Espy and the
Cisneros matters, that the Public Integrity Section was of the opinion
there should be no Independent Counse] in either matter.

While the Attorney General’s "limited preliminary
investigation” canmnot, under the terms of the statute, meaningfully
develop the facts underlying the accusations, it does, however, walk all
over the supposed crime scene, leaving indelible footprints. Those
prints portend a variety of mischief for the Independent Counsel. First
it alerts the subjects of the investigation where the investigation is
coming from and who it’s heading toward. Second, this alert causes

td
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them and others to "lawyer up," with the inevitable exchange of
information among lawyers and their clients concerning whose client
remembers what, whose client cannot recall what, and whose client
believes he was absent that day. Third comes the lawyer's public
espousal of his strategy - often complete with a public relations advisor,
followed by statements from the subjects’ surrogates in the media, to the
effect “there was no intent to violate the law,” “the law is too old,” “the
law has never been enforced,” “he was only being treated as family,”
“there is no controlling legal authority,” “this is a witch hunt,” etc., etc.

Thus, while few white collar criminal cases take on a public
persona at the investigative stage, it is the exceptional Independent
Counsel investigation that does not become a media curio, transforming
the Independent Counsel into an instant political figure. Once this
transformation is established, then by definition the
investigation -- according to some -- becomes a political vendetta against
the subject of the investigation.

The media then no longer reports the matter as a government
investigation, but rather as a political event which in turn causes the
subjects, and those politically aligned with the subject, to deride the
"vendetta" Clever and politically-astute defense counsel are keenly
aware that investigations suffering public approbation are less likely to
obtain evidence from reluctant or neutral witnesses. Some may ascribe
great wisdom to the observation: “you can indeed fool all of the people
all of the time if the P.R. is right and the budget big enough.”

So while the intent of the Act's provision for a limited
preliminary investigation is understandable, the effect is to interject
myriad problems that delay and impede the Independent Counsel’s
investigation.
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Other factors contributing to the length of Independent
Counsel investigations not apparently encountered to the same extent in
DOYJ investigations are lying, perjury, and plain old obstruction of
justice, which I’ll collectively refer to as “false statements.” If indeed
conspiracy charges are the darling of the prosecutor’s nursery, for
Independent Counsel investigations “false statement” charges occupy a
most-favored cradle there.

‘When federal agents question a witness, the witness has only
two choices: answer the question truthfully; or decline to answer. Lying
is not an option and, if he lies, he is subject to - and should
be — prosecuted. The false statement statute, 18 U.S.C. § 1001, is a
relatively straightforward statute. It provides, in essence:

“whoever . . . knowingly and wilfully makes any materially
false . . . statement” to a federal investigator is guilty of a felony.

The regularity and frequency (more than one-third of all
Independent Counsel prosecutions have been for false statements,
perjury, and obstruction) with which these charges appear is not because
they are easy to prove. Quite the contrary. False statements are often
charged as violations of 18 U.S.C. § 1001. These prosecutions are
difficult to prove because, usually, it’s the word of the investigator
against the word of the defendant — usually a person who is )
well-educated, erudite and without apparent criminal blemish, who was
lying to the investigator in the hope he could steer the mvestxgatxon
away from himself; or his boss, or his friend.

Another difficulty with Section 1001 prosecutions is that,
despite the plain language, since 1962, a number of federal courts have
read the plain language of Section 1001 as containing an “exculpatory
no” defense. So, when a witness provides false testimony, these courts
say no crime was committed. The various courts that recognize this

8
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defense can’t seem to agree with others on the rationale. However,
according to the Ninth Circuit Court of Appeals, a “good investigator
will expect the accused to lie . . . .” Therefore, the false statements “will
not impair the agency’s criminal investigation.” United States v. Myers,
878 F.2d 1142, 1143 (9th Cir. 1989).

This whole matter of countenancing lies to federal agents is
fundamentally wrong and way out of hand. It now even extends,
according to the Court of Appeals, to a due process right for federal
employees to lie. King v. Erickson, 89 F.3d 1575 (Fed. Cir.), cert.
granted, 117 S. Ct. 2506 (1997). The deleterious impact of a due-
process right to lie is staggering!

Remember, in the Attorney General's preliminary
examination to determine whether to seek an Independent Counsel, she
is limited to interviewing witnesses and reviewing documents
voluntarily provided. If witnesses have a right to lie with impunity, the
Attorney General's preliminary investigation is illusory and may defeat
the appointment of the Independent Counsel.

The bright spot on the horizon may be on December 2, 1997,
when the Supreme Court will hear back-to-back arguments on whether
there is an "exculpatory no" doctrine in 18 U.S.C. § 1001, Brogan v.
United States, 104 F.3d 350, cert. granted, 117 S. Ct. 2430 (1997) and
on whether the due process clause gives federal employees a right to lie,
King v. Erickson, 89 F.3d at 1575. I have high hopes that the Supreme
Court will set it right.

Lying not only misleads the investigation - it impedes and
delays ongoing investigations. In a case I tried in New Orleans entitled
United States v. Ferrouillet, et al., we were able to quantify the
impeding effect of the defendant’s lies. It was 8 months. Ferrouillet was

9
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a New Orleans lawyer who had managed the efforts to retire Henry
Espy’s campaign debt. Our investigators approached him about six
months into our investigation to inquire about the source of $20,000
cash that had been deposited in the Henry Espy campaign debt
retirement account.

Ferrouillet told our investigators about some fundraisers he
held, and said the cash came from various individuals who gave varying
amounts of cash -- between $250 and $500. He gave us a list of 46
names and amounts. We had no reason to disbelieve Ferrouillet, and
accepted his explanation for the moment and turned our attention
elsewhere. It was not until eight months later, after a considerable
amount of effort looking into lots of dry holes, and while examining
campaign contributions from Crop Growers Insurance Corp., a Montana-
based company with matters before the USDA, that we learned the true
source of the $20,000 cash was a $20,000 check from Crop Growers to
Ferrouillet, recorded as a legal retainer. That “retainer” check did not
appear on the law firm’s books. Neither Ferrouillet nor his firm ever
performed any legal services. Ferrouillet cashed this check at a grocery
store in Algiers, Louisiana, which did not file 2 CTR, then “smurfed” the
money into the campaign account in three separate cash deposits. We
indicted Ferrouillet and Crop Growers’ Chairman John Hemmingson
for -- and convicted them of ~- taking the $20,000 by fraud, and money
laundering. Ferrouiliet was also charged with — and convicted of - false '
statements to our investigators concerning the source of the cash.

The career prosecutors and agents in my office, including
those acting in an advisory capacity, are uniformly of the belief that
there is more lying, perjury, and obstructive behavior in the investigative
stage of Independent Counsel cases than in ordinary white collar cases.
One can only speculate as to the reasons, but one explanation might be
that, in Independent Counsel investigations, the witnesses are often

10
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people whose entire existence revolves around the swirl of politics, and
in an environment where it is far too tempting to put a glib, self-serving
spin on responses to questions. Whatever the reason, the lie translates to
more delay, more false trails, and more and greater investigative effort
and time.

Another factor contributing to the delay of Independent
Counsel investigations, absent from most DOJ prosecutions, is that
persons resisting an Independent Counsel investigation see the question
of the Independent Counsel’s jurisdiction as a productive avenue for
delaying tactics.

DOJ investigations are rarely resisted on jurisdictional bases
at the grand jury Jevel, while Independent Counsel investigations are
frequently challenged. Where the challenge is to a grand jury subpoena
duces tecum, that means the documents are not produced until that
challenge is resolved. Where the ruling is not made promptly, but
lengthens into weeks and/or months, the ability to conduct an orderly
and deliberate examination is destroyed. Without the documents,
witness interviews are delayed. Agents and lawyers assigned to review
the subpoenaed materials, and who were anticipating their immediate
receipt, now need to turn their attention and efforts elsewhere. When,
after court order, the documents are ultimately obtained, those agents
who had the learning curve on this area may have been reassigned to
some other project and not available. Now, new agents and lawyers may
have to be assigned to start from ground zero. If there is a jurisdictional
dispute between the Independent Counsel and DOJ, and that dispute
becomes public, the problem is exacerbated.

11
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As the Special Division noted in its published decision in /#
re Espy, 80 F.3d 501 (D.C. Cir. 1996), in the space of about 14 months,
through February 1996, my office's jurisdiction in grand jury matters had
been tested by 43 jurisdictional motions. Since then, and through today,
the chalienges continue and number far beyond the 43 mentioned by the
Count.

Given the volume of such motions filed in the investigatory
phase of an Independent Counsel’s activities, it is not at all surprising
that the district courts have experienced delays in deciding pending
motions conceming the grand jury's investigation. The delays have
averaged around 15 weeks.

One example: Five weeks after my appointment as
Independent Counsel, my office, on October 15, 1994, served a grand
jury subpoena duces tecum on the White House. The White House
issued a press release on the subpoena, saying "We will cooperate.”
Three years later, we still do not have all the documents, even those the
Court of Appeals ruled on June 17, 1997 should be turned over to us.

Up to this time, my observations have concerned exclusively
the investigative stage. I would now like to briefly mention the
prosecutive stage, which is the time between filing of the mdlctment
through trial and completion of appeals.

Once an indictment is returned, there is little the government
attorney can do, whether DOJ or Independent Counsel, beyond
requesting as early a trial date as the court’s calendar permits. The
prosecutor is captive to the court’s calendar, and the court is usually
deferential to defense counsels’ requests.

12
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It is the rare white collar case indeed that meets the Speedy
Trial Act’s command for a trial commencing within 70 days of
arraignment. Setting of the trial date is delayed at defense counsel’s
request because of his stated intention to file numerous dispositive
motions. The trial court needs time to consider and decide these matters,
and that means delay. The ultimate responsibility, however, for the
elapsed time the delay creates, is beyond the control of the prosecutor. It
is only in Independent Counsel prosecuted matters that responsibility is
cast at the feet of the Independent Counsel. His DOJ counterpart is
seldom, if ever, tagged with responsibility.

Delays in trial exact another toll from the Independent
Counsel which DOJ doesn’t pay. Since the office of the Independent
Counsel is a temporary one, its personnel are by definition temporary
also. Some of the employees come from within federal service and some
come from without. Virtually all the attoreys and investigative agents
working on these cases have plans to return somewhere, and their desire
is to return sooner rather than later. Consequently, if a case isn't tried
expeditiously, there is likely to be turnover in personnel rendering the
prosecution not only highly inefficient but significantly more costly.
Sometimes the trial court's postponement of trial results in the
Independent Counsel’s trial team being disbanded. Restaffing the trial
team requires redundancy of effort, which adds to the mounting expense.
One example: We have a case on the West Coast that was indictedon
October 18, 1996. Despite our requests for an early trial at the October
1996 arraignment, and again in February 1997, and again on April 9,
1997, it was not until April 30, 1997 that the court set a trial
date -- September 16, 1997. The September 16, 1997 trial date has since

13
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slipped to October 21, 1997 and, again, to October 28, 1997. Letme
mention briefly the effect of these delays. First, the original lawyer who
we sent to the West Coast in November 1997 to oversee the office we
opened for the upcoming trial -- which we then expected would be
January 1997 — was subsequently married. She left the office in July of
this year to raise a family. She was an integral part of the trial team in
the companion case previously tried in September 1996 here in the
District, and she was intimately conversant with the factual and legal
issues in the West Coast case.

Because of the trial delays, I had to recast the trial team on
three different occasions. If the case delays another month, I may have
to do it a fourth time because two different U.S. Attorneys from two
different jurisdictions who consented to the detailing of their Assistants
to this office want them back. This is understandable — at the time they
consented to the detail, I stated the trials (there are two, as the court
severed the indictment) would be finished in October. Now, they may
not even start until November. In the meantime, since late July 1997, in
preparation for the September trial date, we’ve had a team of lawyers,
agents, and support staff standing at the ready in anticipation of the
imminent trial date.

Just as a prosecutor is unable to control the trial’s duration
and time of sentencing, he is similarly unable to control, or even
meaningfully influence, the appellate process. -Whether the prosecutor is
DOY or Independent Counsel -~ outside of moving for expedited
treatment and promptly meeting the briefing schedules - the number of
appeals defendants file and the time to resolve them is something over
which the prosecutor has absolutely no control at all.

14
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The difference between DOJ and Independent Counsel is that
the latter is charged with somehow being responsible for that time. This
is a double-whammy because the Independent Counsel cannot prepare
and release his Final Report until the appeals are resolved, and release of
the Final Report can be a complicated and time-consuming process.

The Final Report process adds another eight months to two
years to Independent Counsel matters. I describe it as a process because
the Independent Counsel’s statutory obligation to prepare a “final”
report setting forth fully and completely a description of the work,
including the disposition of all cases brought, is only the first step. 28
U.S.C. § 594(h)(1)(b)

The Special Division is charged with reviewing that report
and identifying those individuals who should have the opportunity to
comment. 28 U.S.C. § 594(h)(2). After comment, the Independent
Counsel then revises the report ~ now in final, final form, and gives it to
the Government Printing Office. After printing, it is released to the
public.

But the matter doesn’t end there. After the Final Report is
published and released, parties who wish to claim attorneys fees are
given 30 days to file applications which, when filed with the Court, are
served on the Independent Counsel and on the Attorney General, who
separately consider, evaluate, and report their respective findings to the
Court within 90 days. 28 U.S.C. § 594(f)(1). Eventually, the issue.of
attorneys fees is resolved 28 U.S.C. § 594(f)(2). Lastly, the Independent
Counsel must package and transfer the office’s records to the Archives
of the United States in accordance with the procedures of 28 U.S.C.

§ 594(k). Only then can the office be closed.

‘When considering whether Independent Counsel matters

15
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really take too long, reflect on these additional tasks not encountered by
DOJ before you automatically respond that Independent Counsel
investigations take too long.

Conspicuously absent from my remarks today is any
discussion about costs of Independent Counsel investigations. The costs
of these investigations are tracked and publicly reported on a six-month
basis, and they produce some very, very substantial numbers. My topic
is tough enough without also trying to explain the very substantial costs
that accompany these investigations. That’s for another day. I do want
to note that costs are a linear extension directly proportional to the
length of the investigation. The more delays, the longer the
investigation and the greater the costs.

Independent Counsel investigations explore alleged
corruption at the highest levels of government because of the perception
that the Executive Branch cannot be trusted to investigate itself. These
are important investigations — and they do take a long time — but, given
the myriad tasks required, and the number of players, do they take too
long? In 1993, Attorney General Reno testified before the Senate in
support of the reenactment of the Independent Counsel Statute, which
bad then lapsed. I agree with her observations:

“The reason that I support the concept of an
Independent Counsel with statutory independence
is that there is an inherent conflict whenever
senior Executive Branch officials are to be

16



274

investigated by the Department and its appointed
head, the Attorney General. The Attorney
General serves at the pleasure of the President.”

T0 REAUTHORIZE THE INDEPENDENT COUNSEL LAW FOR AN ADDITIONAL 5
YEARS, AND FOR OTHER PURPOSES: Hearing on S. 24 Before The
Committee On Governmental Affairs, United States Senate, 103rd Cong.
103-437 (1993) (Statement of Hon. Janet Reno, Attorney General, U.S.
Department of Justice)

Thank you.
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Mr. Cox. And at this point I would yield to my colleague from
California, Mr. Horn.

Mr. HORN. Thank you, Mr. Cox.

As we closed out the last interrogatories, I mentioned In re
Sealed case—and I wasn’t quite clear whether you received any of
the ?86 documents involved in this case from the White House; have
you?

Mr. SMALTZ. No, not yet.

Mr. HORN. And when was that court decision made?

Mr. SMALTZ. I want to say June 1997.

Mr. HORN. So we are almost a half a year now. We are at the
half-year mark. What can you do to compel the White House to
agree and submit to a ruling of the Article III judiciary?

Mr. SMALTZ. I think we've done everything we can. And we have
motions pending before the appropriate tribunal and we're just
waiting for rulings.

Mr. HORN. Now, is that the Supreme Court?
| er SMALTZ. No, sir, it is not. It is back down at the trial court
evel.

Mr. HORN. The decision required you to retry that?

Mr. SmaLTZ. No, we don’t have to retry it. The circuit said we
were entitled to certain information, we have yet to receive that in-
formation, and that we’re entitled to make a showing as to the
other documents, which we have not done yet because we're wait-
ing the documents or the information the circuit said we're entitled
to.

Mr. HorN. The U.S. District Court of Appeals is probably the
second most highest court in the land. And your treatment reminds
me of what Andrew Jackson said about John Marshall when Mar-
shall and the Supreme Court sided with the Cherokees. He said,
“Marshall made his decision. Let him try to enforce it.” You are to-
tally dependent upon the executive branch to enforce a court order.

Now, here we have the highest level, the executive branch, the
White House. They lost the case 3-0 at the appellate level. They
have not turned over the documents. They are in defiance of the
law and in defiance of the Constitution; are they not?

Mr. SMALTZ. We think we're entitled to the information that the
circuit said we are so that then we can attempt to make the req-
uisite showing to obtain the rest.

Mr. HORN. And it is essential to your case; is it not?

Mr. SMALTZ. Well, until we see it, we think it is but we haven’t
seen it, so we don’t know.

Mr. HORN. You would think they would quit protecting their po-
litical appointees when they were found with their hand more than
in the cookie jar.

Mr. BURTON. The gentleman’s time has expired. Mr. Sununu has
arrived I see. He has 5§ minutes.

Mr. SUNUNU. Mr. Chairman, I would be happy to yield my time
to Mr. Horn.

Mr. HORN. Well, I think we have covered it. I guess I don’t know
what else you can do except have the frustration we all have when
we are stiffed.

As I said earlier today, this committee has been stiffed for 5 solid
years on documents. Whether it be Democratic or Republican, the
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White House simply hasn’t produced. And yet the law is very clear,
when so many members of the committee and the minority, they
can demand records out of the executive branch. Well, they just
thumbed their nose at that in the 103d Congress. We are now in
the 105th and we are still dragging along here.

And if you have any insights as an independent counsel, we
would sure welcome them on what process we need to do to get the
law obeyed by lawyers in the White House. Do we get the Amer-
ican Bar to say, gee, fellas, you are not professionals anymore; let’s
yank your law, whatever? Except those are handled at the State
level generally. Or could the Federal court say, deliver that stuff
or you can’t practice before us?

bWhgg unique little options can you think of to get the law
obeyed?

Mr. SMALTZ. Ordinarily, when the court issues an order to
produce documents and the party doesn’t do so, the option is to
move to hold the party in contempt.

Mr. HORN. Do you plan to do that?

Mr. SMALTZ. I'm not sure. I'm not sure. We’re trying to wrap up
our investigation. We have three prosecutions. We have some more
avenues to pursue. And I'm not sure what we’re going to do with
that at this point in time. But that is an option.

Mr. HORN. My last question would be, do any of you ex-independ-
ent counsels and you current independent counsels ever get to-
gether and share war stories, and can we learn something from
that as to the culture within the Department of Justice regardless
of administration?

Mr. SMALTZ. The answer to your question is before I—right after
1 was sworn in, I spoke to four—three independent counsels, or
former independent counsels, and was trying to get their sense of
what the problems were, No. 1.

No. 2, I think it is important that independent counsels, to the
extent they can, exchange information to see what common issues
or problems they are facing. No. 3, at some point in time, and I'll
probably do this in our final report, I think we’re going to rec-
ommend that there be something—there be a body of knowledge,
institutional knowledge, on independent counsel and independent
counsel problems so that when somebody is sworn into the inde-
pendent counsel jobs he or she knows the nature of the problems
they might well be facing. So I think it is probably a good idea if
the independent counsels among themselves discuss those common
problems that they have and possible solutions to them.

Mr. HORN. It would make an excellent law school panel that C-
Span could cover and you could get a book out of it.

Mr. SMALTZ. I don’t have time to write a book.

Mr. HORN. I know. But you might some day if you can convict
the rest of them. Thank you.

Ml‘; BURTON. Does the gentleman yield back the balance of his
time?

Mr. SuNUNU. }Pg'ield back the balance of my time.

Mr. BURTON. The gentleman yields back the balance of his time.
We have concluded.

1 tl}’ink, Mr. Lantos, I believe you have a unanimous consent re-
quest?
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Mr. LaNTOS. Yes, Mr. Chairman.

A few moments ago Mr. DeVoss of Amway sent a letter via Mr.
Mica, which is part of the record. I would like to request that a
White House memorandum from Michael Dever to the President,
dated March 2, 1981, be made part of the record, which spells out
the $3.350 million Mr. DeVoss was asked to raise.

Mr. BARR. Reserving the right to object, may I see the document?

Mr. BURTON. He reserves the right to object. May he see the doc-
ument, please?

Mr. LANTOS. Yes, he may see the document.

Mr. BURTON. Here is an addition to that document if you would
like to look at it, Mr. Barr.

Mr. LANTOS. They are from the Reagan archives.

Mr. BARR. Does the gentleman have information indicating
where the phone call was to be made?

Mr. BURTON. You mean where it was made from?

Mr. BARR. Well, this is recommending that a phone call be made.

Mr. LaNTOS. Yes. If I may answer my colleague, Mr. Chairman.

Mr. BURTON. Without objection.

Mr. LANTOS. The letter that Mr. Mica submitted on Amway let-
terhead, dated December 10 and signed by Richard M. DeVos,
reads as follows:

“Dear Mr. Chairman,” this is to Mr. Burton,

It is my understanding that yesterday Congressman Tom Lantos, Democrat Cali-
fornia, made the following statement: “I would like the record to show that Presi-
dent Reagan made fund-raising calls from both the White House and from Camp
David. These calls included the direct solicitation of Richard DeVos, President of
Amway, asking him to raise $3,350,000.”

I would like to correct the record. Like most Americans, I certainly remember a
telephone call from the President of the United States. The telephone call, that 1
believe Mr. Lantos is referri;ito, was not to solicit any money from me personally.
President Reagan called to me to serve as Chairman of the Republican Party’s
Finance Committee which I was very honored to do. During this telephone call, I
do not remember his mentioning any amount of money the Committee needed to
raise.

Et cetera.

The memo from Mr. Dever to President Reagan tells the Presi-
dent that he should ask DeVos to get another 335 Eagles. Eagles
i:.ontribute $10,000. If my arithmetic is correct, that is $3.350 mil-

ion.

Mr. Cox. Would my colleague yield, Mr. Barr?

Mr. BARR. Yes.

Mr. Cox. Because I have that memo in front of me and it does
not say anything about 335 Eagles.

Mr. LANTOS. Yes, it does.

Mr. Cox. Is it the other document?

Mr. LANTOS. Well, there are two documents and I think my col-
league has them both.

Mr. BURTON. Would the gentleman yield?

Mr. Cox. I thank the gentleman.

Back to your original question, Mr. Barr.

Mr. LANTOS. If I may read the memo to help my friend.

Mr. CoXx. The question I think is pending on Mr. Barr’s time, is
whether or not you have any information about from where the call
was made?
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Mr. LANTOS. Well, my understanding is that these calls were
made from the White House. I do not recall-——

Mr. BARR. As I recall, the answer is “no.”

Mr. LanTOS. No, the answer is not “no.” This is on White House
stationery.

Mr. Cox. That was recommending the calls should be made, not
where it should be made from.

Mr. BARR. I object to the introduction.

Mr. BURTON. Mr. Barr objects. The objection is heard. The docu-
ment will not be included.

That may cause me a little problem with this next request. I
have a unanimous consent to add two documents to the record.

Mr. LANTOS. I object.

Mr. BURTON. I have a sneaking suspicions that I am not going
to get that done. Since we do not have a quorum here, we will have
to deal with this at a later date.

I want to thank you, Mr. Smaltz, very much for your patience
and for being able to comfose yourself as you have under some
pretty dire circumstances. I think you are a credit to your profes-
sion, and I think you have given us a great deal of information that
is going to be useful in our investigation. And I want to thank you
for being with us.

Mr. Cox. Mr. Chairman.

Mr. BURTON. Mr. Cox.

Mr. Cox. Mr. Chairman, before you bang the gavel, might I make
another unanimous consent request that all the documents that
you and the ranking member have just referred to be admitted for
the record?

Mr. LANTOS. I am sorry, I didn’t hear.

Mr. BURTON. He is asking that all the documents, including
yours, be submitted for the record.

Mr. BARR. Reserving the right to object, if the gentleman could
just enlighten me as to the purpose of that? Does the gentleman
f(;romd(‘;alifomia want the documents that we just referred to intro-

uced?

Mr. Cox. Yes. We have all read them and discussed them on the
record. I see no reason not to include them.

Mr. BARR. If our side does not object, I certainly will not impose
an objection.

Mr. BURTON. Is there objection?

Mr. LANTOS. No objection.

Mr. BURTON. Without objection, so ordered.

[The information referred to by Hon. Tom Lantos and Hon. Dan
Burton follows:]
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PRESIDENTIAL TELEPHONE CALL 2 MARCH 1981

TO:
VIA:
FROM1?
SUBJ:

THE PRESIDENT \\°>

MICHAEL K.

DEAVER

GREGORYAX NEWELL

RECOMMENDED TELEPHONE CALL.

TO:

DATE:

PURPOSE:

BACKGROUND :

Rich: DeVos, Sr.
President of Amwa rporation
~1603

Monday, 2 March, 1981

Thank him for accepting the position
RN ance irman, a challen
rease of Faqgles

($10.000-a-year contrihutaorxs).

As chairman of the Republican Congressional
leadership Council, DeVos helped raise
over $785,000 in six months in 1980 for
Republican House candidates.

Also during the campaign DeVos and his
partner, Jay VanAndel, spent over -
$160,000 in private expenditures.

You met DeVos and his partner VanAndel
on June 14, the day after the California
unity dinner.

Former Finance Chairman Joe Rodgers has
done an excellent job in building the
program. We now have about 865 Eagles.
DeVos, a superb salesman, would enjoy
being challenged by you to increass the
number of Eagles to 1,200,

ce: J. Canzeri



PRESIDENTIAL TELEPHONE CALL

TO:

FROM:
VIA:
SUBJ:

THE PRESIDENT
GREGORY J. NEWELL
SALLY MONTGOMERY

RECCMMENDED TELEPHONE CALL

TO: Richaxd M, DeVos, Sr.
President of Ammy (616) 676-6222

DATE: 27, 1981  (after 2:30)
PURPOSE: Thank you for accepting the position of RNC Finance Chairman

BACKGROND: Devos is an excellent salesman and would anjoy a challenge
from the President to increase the munber of Eagles
($10,000 a year contributors)

Pormar Pinance Chairman, Joa Rodgers, has done a supurb job
of building the program. We now have about 865 Eagles.
with your skill we know you could increase the mmber of
PEagles to 1200 (or 1600).
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MEMORANDUM TO: --- The President

FROM:

DATE: February 26, 1981

SUBJECT: Telephone Call to Rich Devos

616-676~6222

BACKGROUND: I have asked Richard (Rich) M. Devos, President
and Co-founder of Amway Corporation, and presently Chairman
of the Republican Congressional Leadership Council, to re-
place Joe Rogers who has resigned as Chairman of the National
Republican Pinance Committee.

As you know, the Finance Committee and its chairman are re-
spongible for all the fund-raising activities of the National
Republican Committee. This is a most important position.

As Chairman of the RCLC, Rich and RCLC members raised over
$785,000 in six months last year for Republican House candi-
dates. Also during the election, Mr. DeVos and his partner,
Jay VanAndel, spent over $160,000 in private expenditures.
You met Mr. DeVos at a meeting with him and his partner, Mr.
VanAndel, on June 14, the day after the California unity
dinner. :

RECOMMENDATION: Recommend that you call Rich Devos and ask
him to accept the position as Chairman of the National Re-
publican Finance Committee.
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iy

February 26, 2145 p.m.

Dick Richards called with information about the
Richard DeVos phone call.

Whos

Richard M. DevVos Sr., president of Amway, (616) 676-6222
Background:

DeVos has already agreed to sarve as RNC finance chairman.
President has traditionally phoned the finance chairman.
DeVos is a super salesman and would enjoy getting a
challenge from the President to increase the number

of Eagles (who contribute $10,000 a year).

Suggested Talking Points:

Thank yoq for accepting.

Joe Rogers has done a superb job of building the
program. We now have about 865 Eagles. With your
skill we know you could increase the numbexr of Eagles
to 1200 (or 1600).

Pollowup:
Richards would like to be notified after the call

is made so that the RNC can put out a release. (Re
thinks it's- sppropriate they issue it.)

If yow have any questions, call Dick Richards, 484-6700.

W crnsnmiad v the Romald Reoren 1 brary
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I ask unanimous consent to amend yesterday’s unanimous consent regarding
the release of depositions to include the depositions of John Philips and
Mickey Kantor to be made part of the record. These depositions will also be
forwarded to the appropriate law enforcement agency.
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NORA AND GENE LUM

We have some questions for the Attorney General and Director
Freeh on Nora and Gene Lum that we want to submit for the record
and make the attached records part of the public record. As you
will recall earlier this year we received a proffer from the Lums
and as we have developed new information on the Lums we would
like to get more input from the Justice Department on these
matters.
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NORA AND GENE LUM INVESTIGATION

BACKGROUND

During 1994 and 1995, under the leadership of former Chairman William F. Clinger, this
Committee conducted an extensive investigation of the financial affairs of then Secretary
of Commerce Ronald H. Brown. That investigation developed sufficient information to
cause Attomey General Reno to initiate a Department of Justice investigation under the
Independent Counsel Act and to subsequently recommend the appointment of an
Independent Counsel (Daniel Pearson).

Following Mr. Pearson’s appointment, the Committee cooperated fully with the
Independent Counsel’s investigators, including allowing them to review and copy most of
the evidentiary documents developed during the Committee’s investigation. Included in
those documents was information pertaining to alleged questionable activities, and
possible illegal acts, committed by Nora and Gene Lum.

Following Secretary Brown’s tragic death, the work of the Independent Counsel was
referred to the Department of Justice. Finally, just this past summer , the Lums entered a
guilty plea to conspiracy to defraud the United States and to cause the submission of false
statements in a matter within the jurisdiction of the Federal Election Commission, in
violation of 18 U.S.C. 371. The Lums were sentenced to 10 months of confinement and
fined $30,000 each. In exchange for their future cooperation with DOJ’s ongoing
campaign finance investigation, the Lums were given limited immunity covering other
itlegal acts then known by DOJ, except for any tax-related offenses and certain wire
transfers of funds in December 1994 or January 1995.

The Committee is also investigating the Lums activities, in particular, those activities
involving possible vialations of the campaign finance statutes. As you know, the Lums,
through their attorneys, have given the Committee a hypothetical proffer that outlines
several areas that they would be willing to discuss under a grant of immunity from future
prosecution. The Department of Justice has notified the Committee that it opposes the
granting of immunity to the Lums, despite the fact that the Department immunized the
Lums in order to obtain their guilty plea last summer.
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QUESTIONS FOR THE ATTORNEY GENERAL:

1. The Lums were sentenced on September 9, 1997. Are they currently serving in
confinement pursuant to that sentence? If so, where are they serving? If not, why?
When will they begin to serve their sentence?

2. The Committee is particularly interested in the Lum’s activities with regard to an
organization they founded in late California in late 1992 called the Asian Pacific
Advisory Council (APAC). APAC was created with the encouragement and support of
former Democratic National Committee Chair Ron Brown. Then-presidential candidate,
Bill Clinton sent a letter of support. Indeed, APAC was publicly touted to be an affiliate
of the Democratic National Committee. [ have summaries of the APAC bank account
that seems to show that most of the funds raised by APAC were converted to the Lums
personal use.

a. Is the Department of Justice looking at this matter?

b. Does the DOJ have these documents? If so, when did you receive them? If you do
not have these documents, we will be happy to share them with you.

c. Is the Department of Justice aware that most of the money raised by APAC was from
donors who thought they were contributing to the Clinton-Gore campaign and were in the
form of contributions made payable to the Democratic National Committee? (At least
102 contributors donated less than $1,000. Most of these donations were for $125 or
less).

d. Is DOJ aware that checks totaling at least $159,990.21 written on the APAC account
that were payable to a Lum owned companies -- CPI, Inc. and Akahi Joint Venture?

e. Will the grant of immunity provided by DOJ to the Lums exempt them from
prosecution should it be determined they did in fact convert the APAC funds to their
personal use?

f. The APAC funds were held in a bank account entitled Democratic National Committee
-- Asian Pacific Advisory Council. All of the contributions appear to be made payable to
the “Democratic National Committee”. If the DNC here in Washington had no
knowledge of this activity, would it be a violation of law to use its name for the purpose
of soliciting political contributions? Conversely, if the DNC here in Washington was
aware of this activity and permitted the establishment of this special “off the record”
account, would that be a violation of law?
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g. Why are you opposed to the Committee providing immunity to the Lums that would be
identical in scope to that already provided by DOJ?

h. Did you ever have any discussions with former Assistant Attorney General Hubbell about
Nora and Gene Lum? If so, when did this occur and what was said? Do you know if anyone else
at the Department had any such contacts?

i. Did you ever have any discussions with the White House Counse!l or any other employee of
the White House regarding Nora and Gene Lum? If so, with whom? When did that occur and
what was said?

QUESTIONS FOR DIRECTOR FREEH

1. Isn’t it true that the Lums were investigated by the FBI in 1992 and 1993 as a part of the
Bureaus investigation into allegations of political corruption in Hawaii? What was the
disposition of that investigation with regard to the Lums?

2. Isn’t it true that the Bureau’s Hawaii investigation was ongoing at the time the Lums set
up APAC? Did you or anyone at the FBI notify the Attorney General, Ron Brown, or anyone at
the Clinton-Gore 1992 campaign and Democratic National Committee of this fact?

3. Isn’t it true that the Lums were also investigated as a part of the Bureau’s investigation
into political corruption in Oklahoma during 1993 and 1994? What was the disposition of that
case with regard to the Lums?

4. Did you ever have any discussions with former Assistant Attorney General Hubbell about
Nora and Gene Lum? If so, when and what was said?

5. Did you ever have any discussions with the Attorney General, White House Counsel. or
any employee of the White House regarding Nora and Gene Lum? If so, with whom? When did
this occur and what was said? Do you know if anyone else at the FBI had such contacts?

6. When do you expect to be finished with the Lum investigation? How many agents are
assigned to this investigation?
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ASIAN PACIFIC ADVISORY COUNCIL (APAC)

SUMMARY OF BANK ACCOUNT AT SANWA BANK

DEPOSITS:

SUBTOTAL: Contributions of less than $1,000
(102 separate donations)

Contributions of $1,000 or more:

Mary Rose J. Ezpeleta and/or Mariano L. Ezpeleta
Steve Sakane Enterprises

Cal Kona Group, Inc. (dba: Travel Be)
Audio Motoring Accessories Co.
Metrosound

J.H. Lee andor B.S. Lee
Respiratory Care Practitioners, Inc.
Steve Sakane Enterprises

Caltek Electronics

Caltek Electronics

Acoustic Design Inc.

Meterosound

John Huang

Kyu Hyum Kim and/or Woon Jin Kim
Brian Sung Yun Kim

David C. Tseng

Audio Motoning Accessories Co.
Shan Thever

Yang U. Kim

Metrosound USA

Larry Wong

SUBTOTAL: Contributions of $1,000 or more (21

separate donations)

TOTAL DEPOSITS:

PAGE ONE

$11,630

$5,000
$1,000

$1,250
$1,000
$30,000

$1,000
$1.000
$25,000
$3,000
$1,000
$10,000
$1,000
$2,500
$10,000
$2,500
$1,000
$1,000
$1,000
$25.000
$25.000
$1.000

$149,250

$160,880

Check made out to Larry Wong and
endorsed to APAC.

Payable to Nora and Gene Lum,
deposited in APAC account.

Cashiers check.
Cashiers check.
Cashiers check.

Based on data known as of
December §, 1997.
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ASIAN PACIFIC ADVISORY COUNCIL (APAC)

SUMMARY OF BANK ACCOUNT AT SANWA BANK

DISBURSEMENTS:

SUBTOTAL: Less than $1.000 (18 separate
disbursements) $9,732.53

Disbursements of $1,000 or more:

GTE $1,637.72

Holiday Inn $2.426.71

Larry Wong $2,010.00 “Printing and car rental”

Radisson Plaza Hotel $10,850.32 Endorsed by hotel to David Tseng

David Tseng $3,500.00 On 10/27/92

David Tseng $3,500.00 On 11/2/92

David Tseng $1,008.78 “Airfare & Hotel in SF

Stationery Place $1,991.80

CPI $20,000.00 10/27/92 -- CPI, Inc. is a company
owned by the Lums.

CP1 $9,303.00 11/2/92

CPI $14,285.00 11/2/92

CPI $12,500.00 11/10/92

CPI $14.00000 11/16/92 “repayment”

CP1 $23.000.00 12/1292

CPI $3.100.00 12/15.92 “Inaugural Banquet™

Nora Lum $1.500.00

Akahi Joint Venture $30.000.00 1:14.93 “Presidential Inaugural”

' Akahi Joint Venture is a Lum

company.

CPI $30.000.00 1/26/93

CPI $202.21 2/10/93 Account closed with this

disbursement.
SUBTOTAL: Disbursements of $1.000 or more:  $186,915.54

TOTAL DISBURSEMENTS: $196.648.07 Based on data known as of 12/5/97

NOTES:
Total disbursements to the Lums or Lum owned companies -- $159,990.21

According to data received as of December 5, 1997, disbursements exceed deposits by
$35.768.07. Sanwa Bank is double checking the accuracy of their document production.

PAGE TWO
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