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MEDICARE AT RISK: EMERGING FRAUD IN
MEDICARE PROGRAMS

THURSDAY, JUNE 26, 1997

U.S. SENATE,
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS,

OF THE COMMITTEE ON GOVERNMENTAL AFFAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 9:03 a.m., in room
SD–342, Dirksen Senate Office Building, Hon. Susan M. Collins,
Chairwoman of the Subcommittee, presiding.

Present: Senators Collins, Glenn and Durbin.
Staff Present: Timothy J. Shea, Chief Counsel and Staff Director;

Mary D. Robertson, Chief Clerk; Ian T. Simmons, Counsel; Rena
M. Johnson, Counsel; Don Mullinax, Investigator, John Frazzini,
HHS–IG Detailee; Lindsey Ledwin, Staff Assistant; Andrew Mac-
Donald, Intern; Jeffrey S. Robbins, Minority Chief Counsel, and
Rachael Sullivan, Staff Assistant.

Other Staff Present: Andrew Weiss (Senator Thompson); Anne
Rehfuss (Senator Cochran); Len Weiss (Senator Glenn); Gale Per-
kins (Senator Levin); Chris Stanek, Marianne Upton, and Rebecca
Yee (Senator Durbin); and Kevin Franks (Senator Cleland).

OPENING STATEMENT OF SENATOR COLLINS

Senator COLLINS. The Subcommittee will please come to order.
Good morning. This is the first hearing in the 105th Congress of

the Permanent Subcommittee on Investigations and the first hear-
ing that I have called since being appointed Chairwoman earlier
this year. Let me say at the outset that it is an honor and a privi-
lege to serve as Chairwoman of this Subcommittee—a panel with
a long and distinguished history.

PSI was first authorized by the Senate almost 50 years ago, in
January of 1948. It was established as a permanent Senate Sub-
committee as a result of the work of the famous ‘‘Truman Com-
mittee.’’ During World War II, then-Senator Truman used this Sub-
committee to ferret out waste, fraud and abuse in the National De-
fense Program.

Continuing this tradition, PSI has exposed problems in numerous
government activities, including military procurement, health and
welfare programs and Federal student aid programs. Exposing and
eliminating waste, fraud and abuse will continue to be the Sub-
committee’s priority during the 105th Congress.

The American people deserve honest and effective government.
By shining a spotlight on mismanaged programs, corrupt practices
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and wasteful policies, PSI can help prevent the theft and misuse
of taxpayers’ hard-earned money.

This morning, we launch a new health care initiative focusing
first on the Medicare program. Medicare reaches virtually every
American family. Approximately 38 million older Americans are en-
rolled in this program, which costs taxpayers almost $200 billion
each year. In fact, about 14 percent of all Americans receive health
care services from Medicare. In my home State of Maine, the per-
centage is even higher—approximately 17 percent of the State pop-
ulation was enrolled in Medicare in 1995.

As the baby boomer generation reaches retirement age, the cost
of and the population served by Medicare will only explode. It is
appropriate, therefore, that PSI begins its work in the 105th Con-
gress with an investigation of this critical health care program.

Today’s hearing is the beginning of a new effort to expose emerg-
ing fraud and abuse in Medicare, with the twin goals of protecting
the taxpayer from unscrupulous individuals who steal literally bil-
lions of dollars from Medicare and of protecting elderly and dis-
abled Americans who rely on this important program for their
health care needs.

As the General Accounting Office, from which we will hear later
today, has repeatedly warned, Medicare is a high-risk program, es-
pecially vulnerable to waste, fraud, abuse and mismanagement. Ac-
cording to several reports and audits, between 5 and 10 percent of
Medicare spending is lost each year to waste, fraud and abuse.

In a program funded at about $200 billion, that means between
$10 billion and $20 billion is bilked each year from Medicare. And
even that startling estimate may actually be too low. We have seen
recent newspaper reports that an unpublished audit by the Depart-
ment of Health and Human Services indicates that the amount of
improper payment is much higher than previously thought. HHS
told our staff during a closed briefing that the unpublished audit
indicates that an estimated 14 percent of Medicare spending is the
result of improper payments. That amounts to an astronomical $23
billion. And, even more troubling, that is only the mid-range esti-
mate. HHS told the Subcommittee that the high range was 17 per-
cent, or $27 billion annually, in improper payments.

Unfortunately, as those of us who have recently been through the
debate on the budget know, there is no line item in the budget en-
titled, ‘‘Medicare Waste, Fraud and Abuse’’ that we can simply
strike to eliminate this problem. The task of ferreting out wasteful
and fraudulent spending is a difficult one made more complicated
by the ingenuity of scam artists, coupled with our limited enforce-
ment resources.

The Subcommittee’s preliminary review indicates that no part of
Medicare is immune from waste, fraud and abuse. There are far too
many instances of fraud and wasteful spending in home health
care, for example, leaving the elderly with inferior or nonexistent
services as unscrupulous providers get rich picking the taxpayers’
pockets.

Home health care is designed to give the elderly the opportunity
to receive health care at home instead of in a hospital or a nursing
home. It is a compassionate and preferred alternative for many el-
derly Americans, and it makes good fiscal sense as well. But far
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too often, this wonderful idea is abused by unscrupulous health
care bandits who abuse the home health care program to raid the
Federal Treasury and to steal billions through improper billings.

Let me just give you a couple of examples of the audacious
schemes to defraud Medicare. For example, one Florida home
health care agency billed Medicare for $84,000 for gourmet pop-
corn, $140,000 for an airplane, $14,000 in company logo emery
boards, and $5,000 to lease a BMW for the owner’s son. In another
case, the chief executive officer of ABC Home Health Services, Inc.,
one of the Nation’s largest home health care chains, was convicted
of billing Medicare for more than $14 million in false expenses, in-
cluding jewelry and a luxury beach house.

Similar fraud can occur in the nursing home setting as well,
where unscrupulous providers have access to patients who each
have valuable Medicare beneficiary numbers. These numbers are
as good as gold and can be used to fraudulently bill Medicare. Indi-
viduals with access to these numbers can open the floodgates for
Medicare payments, illegally draining the Treasury of billions of
dollars each year.

Fraud in the nursing home setting, as you will hear today, can
take several forms. Some simply charge for services never rendered
or equipment not provided. Others charge Medicare for expensive
medical equipment while providing the elderly with inferior prod-
ucts. This fraud not only shortchanges the taxpayer, but it also
hurts our most vulnerable senior citizens, who are not given qual-
ity services and equipment paid for by Medicare.

Today’s hearing will also examine the problem of up-coding,
fraud in the durable medical equipment industry, marketing
abuses in the HMO sector, and the adequacy of current civil and
criminal enforcement measures. I realize that is a very tall order
to explore all of these issues, but the intent of this hearing is to
be an overview hearing which will establish a framework for the
Subcommittee’s ongoing investigation into the Medicare program.

The Subcommittee is very pleased to first hear this morning from
our Senate colleagues. We are going to begin with Senator Grass-
ley, the Chairman of the Special Select Committee on Aging who,
as I understand it, will be submitting a new GAO report on durable
medical equipment; as well as from Senator Harkin, who has a
longstanding interest and expertise in this area.

We will then hear from a panel of law enforcement witnesses as
well as a final panel that will give the Subcommittee an overall as-
sessment of the fraud problem in the administration of the Medi-
care program.

This hearing is the Subcommittee’s first step in shedding light on
Medicare fraud, an epidemic that poses a serious risk to the pro-
gram’s fiscal integrity. I am determined to investigate and expose
fraud and abuse in this critical program, and I am confident that
our investigation will help lay the groundwork for legislative and
administrative reforms. Our senior citizens, and indeed all tax-
payers, deserve no less.

Finally, let me emphasize one important and perhaps obvious
point. The vast majority of health care professionals are caring,
dedicated providers whose top priority is the welfare of their pa-
tients. They, too, are appalled at the unscrupulous providers who
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take advantage of weaknesses in Medicare to bleed billions of dol-
lars from the program.

I look forward to working on this important investigation with
the Ranking Minority Member of this Subcommittee, who is also
the Ranking Member and former Chairman of the full Committee,
the distinguished Senator from Ohio, John Glenn. Senator Glenn
has had a long history of working very hard to improve the effi-
ciency of all government programs and to eliminate waste, fraud
and abuse in Federal programs and services.

It is now my distinct honor to recognize Senator Glenn for any
statement that he may wish to make at this time.

OPENING STATEMENT OF SENATOR GLENN

Senator GLENN. Thank you very much, Madam Chairwoman. I
want to commend you and your staff for the fine job you have done
in organizing this overview hearing.

We want to apologize not only to the audience that was here yes-
terday, or was planning to be here yesterday, and to our witnesses
because we got caught in a marathon voting session yesterday, and
it just did not work out that we could have a hearing at the same
time. We may get into some of the same problems today. The last
word I had was that we might even be starting votes as early as
9:40 this morning—I have not yet heard.

Senator COLLINS. That may be the case.
Senator GLENN. So we may have to be shuffling back and forth

to keep the hearing going today.
As you say, we have had a long history on this Committee, going

way, way back, and even in the time I have been on the Com-
mittee, we have focused on health care and health care problems
dating back to 1981, so the Committee does not come at this as a
complete novice.

We have pointed out ways in which unscrupulous health care
providers and institutions have bilked the Medicare system to the
detriment of patients or taxpayers, or both at the same time, and
reports of this Subcommittee following those hearings have over
the past 16 years contained recommendations for both the Execu-
tive and Legislative Branches on how fraud and abuse afflicting
our health care systems could be deterred, detected, or targeted for
prosecution.

Some of those recommendations have been taken. One of our wit-
nesses this morning, Ms. Bucy, points out in her written statement
that some of the recommendations that we have made have been
taken, and some have not yet been adopted for reasons that are not
always clear. What is clear is that in the case of Medicare fraud,
Chairwoman Collins has not overstated matters in calling this
hearing ‘‘Medicare at Risk.’’ I think it is that serious.

We have now reached a point where of the approximately $200
billion paid out last year under Medicare, approximately $25 bil-
lion—I think your figures were $27 billion, but it is in the same
general area—$25 billion to $27 billion of taxpayer money was
washed down the drain—or, to pick a more precise metaphor, was
diverted into the wallets of Medicare system participants guilty of
fraud and abuse.
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According to a recent report of The Wall Street Journal about an
internal audit at HHS, the best evidence is that not 5 percent or
10 percent, but now up to 12 percent of all Medicare dollars are
lost to fraud and abuse. The Chairwoman mentioned the high-risk
list. That originated in this Subcommittee, the request for GAO
and the administration to get together and set up a list of those
areas in our government expenditures that are at the highest risk
of fraud, abuse and mismanagement. And this is certainly on that
list, and those are brought up-to-date for every Congress, and there
are about 10 pamphlets that GAO has put out that are very, very
good. This is one of the areas that has continually been on the
high-risk list, and we just cannot continue that way.

In the face of the evidence that the problem of Medicare fraud
is worsening and not improving, it is not enough to say, as one
HCFA was quoted as saying just 2 weeks ago, that the Federal
Government is making good progress in the battle against Medi-
care fraud, because the best evidence is that we are not. And I do
not single out the Executive Branch to the exclusion of Congress.
Clearly, there is enough blame to go around.

It is an enormous problem. We have some 822 million claims
filed with Medicare each year. There are about 34 million Ameri-
cans on Medicare and I think that figures out very roughly to
about a claim from each Medicare recipient every 21⁄2 weeks. That
is an enormous job just to keep up with that, and I think included
in that are individual prescriptions, so if somebody has a prescrip-
tion filled ever 2 or 3 weeks, that would be one claim, so maybe
it is not quite as big as it would appear at first blush. But it is
an enormous job, and only a fraction of these claims are being sub-
jected to any kind of meaningful review to determine if services
were in fact provided as represented or provided in a way that was
appropriate.

It surprises no one that the Medicare program is on that high-
risk list I mentioned a moment ago as being ‘‘highly vulnerable to
waste, fraud, abuse and mismanagement.’’

No wonder, where the review is so inadequate, the risk of being
caught and punished so negligible, that as the administrator of
HCFA recently told a House Subcommittee, fully one-fourth of
home health claims may be spurious. That is, as many as one-
fourth of home health claims may be spurious.

No wonder, when so little meaningful scrutiny is given to nurs-
ing home treatment and billing practices, the GAO recently found
that fraudulent and abusive billing practices, such as billing Medi-
care for unnecessary or undelivered services or misrepresenting
services to obtain reimbursement, are ‘‘frequent and widespread,’’
to use their words.

It is no wonder that the Inspector General admitted in Sep-
tember of 1996 that the durable medical equipment, or DME, in-
dustry, another section of the Medicare system we are going to
speak about today, ‘‘has consistently suffered from waves of fraudu-
lent schemes in which Medicare is billed for equipment never deliv-
ered, totally unnecessary equipment or supplies, or equipment de-
livered in a different State than billed in order to obtain higher re-
imbursement.’’
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1 The prepared statement of Senator Grassley appears on page 61.

Put simply, despite the fact that we have known about this prob-
lem for a long time, the Federal Government continues to do a poor
job of protecting our elderly citizens and the American taxpayers
from those who fraud and abuse the Medicare system.

This hearing, initiated by the Permanent Subcommittee on In-
vestigations and the Chairwoman, is an extremely important and
timely tool for pressing the Federal Government into the kind of
intelligent and focused attack on Medicare fraud that has been too
slow in coming. I know we will be able to point out many instances
of fraud and abuse that should never occur.

I am also interested in these hearings, though, to find out what
we can do about it, and for our witnesses and anyone who wants
to contact the Subcommittee, to give us a better handle on this.
Can we use whistleblowers, since we cannot get in and inspect ev-
erything that happens with every claim; people who see a lot of
fraud within the system themselves and people who do not want
to see taxpayers’ dollars wasted can be of valuable help to the Com-
mittee in pointing out some of these things for us.

Should we get into asset forfeiture as we have done with some
of the drug cases, and seize property, and can we put some of that
asset forfeiture money back into more investigation to cut out more
fraud, things like that? Can we contract outside and allow outside
contractors to go in and find some of this fraud and abuse? Can we
expand the role of the IG? The IGs have been a real success story.
That is another one that was started by this Committee. As a re-
sult of the expansion a few years ago, we now have IGs in 61 dif-
ferent agencies and departments of government, doing a good job.
Can we expand the IG role internally to find some of these things?

I think these are some of the things that we would like to have
in addition to pointing out all the horror stories that I am sure we
are going to hear.

Madam Chairwoman, that is a little longer statement than I had
planned to make, but thank you very much.

Senator COLLINS. Thank you very much.
I am delighted that our first panel of witnesses, our colleagues

Senator Grassley and Senator Harkin, could rearrange their sched-
ules in view of the postponement yesterday; I know that it is a sign
of your deep commitment and interest in this area, and we look for-
ward to taking advantage of your expertise.

Senator Grassley, if you will proceed.

TESTIMONY OF HON. CHARLES E. GRASSLEY,1 A U.S. SENATOR
FROM THE STATE OF IOWA, AND CHAIRMAN, SENATE SPE-
CIAL COMMITTEE ON AGING

Senator GRASSLEY. Senator Harkin and I do not claim that you
have to be from Iowa to know about health care fraud, but——

Senator COLLINS. It helps.
Senator GLENN. It does not hurt.
Senator GRASSLEY [continuing]. He has been active in it a very

long time—not active in fraud, but active in ferreting out fraud—
and I appreciate very much being invited to testify as Chairman
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1 Exhibit No. 1 appears on page 169 in the Appendix.
2 Exhibit No. 2 appears on page 179 in the Appendix.

of the Special Committee on Aging and appreciate your member-
ship on that Committee as well, Senator Collins.

Thank you for holding this hearing and, more importantly, using
this very important Subcommittee, which has the name of ‘‘Perma-
nent Subcommittee on Investigations,’’ but I call it the ‘‘Sub-
committee on Good Government’’ because of its decades of history
of keeping government responsible and making sure we get our
taxpayers’ dollars’ worth. And the fight that you are launching
today is going to continue in that tradition, I know.

I also apologize that after my short statement, I have another en-
gagement, so I would beg to answer questions in writing if you
have any questions that you want to follow up on with me.

Fraud, waste and abuse are, of course, enemies of our health
care system. It is a disease that is taking health care services from
our children, our spouses and our elderly parents, but most impor-
tantly, it is going to deprive future generations of the social safety
net that we have had for our seniors if we do not do something
about it very quickly. It is costing us unnecessary millions of dol-
lars, money that could and should be put to better use.

As Chairwoman of the Special Committee on Aging, it is a pleas-
ure to bring to your attention the findings of a General Accounting
Office (GAO) report 1 that you have already referred to that was re-
leased to me just a few days ago. This is a report regarding the
prices that we taxpayers pay for medical equipment and supplies,
as well as the fact that Medicare often overpays large-volume sup-
pliers—just exactly the type of people you would think we would
not be overpaying if they were doing that much business with the
government and could get the special rates.

In 1996, the Medicare system paid out about $4.3 billion for med-
ical equipment and supplies used in 1996—that is $4.3 billion. I
brought a few examples of the medical equipment and supplies,
and you know, there are thousands of these items, but we have
brought a walker, we have catheters, we have glucose strips.2

What the GAO had to say in its most recent report, of course,
is alarming and troubling to all of us. Specifically, the GAO said
that the Health Care Financing Administration, which we know as
HCFA, does not know specifically—now, get this—does not know
specifically what products it is paying for when it pays for medical
equipment and supplies.

Could you ever imagine paying someone for supplies that they
are delivering to your patients, clients or agents, and not knowing
exactly what you are paying for? If that were a private business,
I would presume you would not be in business for a very long pe-
riod of time.

It is interesting. This situation reminds me of the unmatched
disbursements of the Department of Defense, which you have heard
me talk about for the last several months on the floor of the Sen-
ate, where the Department of Defense does not want to do account-
ing work as a transaction occurs, like other businesses do.

Of course, the very next question one would ask after learning
that HCFA does not know exactly what medical equipment or sup-
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plies it pays for is, Why doesn’t it know that? The reason is that
HCFA does not require suppliers to identify specific products on
their Medicare claims. Instead, suppliers use HCFA billing codes
that usually cover a broad range of products of different types,
quality, and market prices. Because Medicare pays suppliers the
same amount for all the products covered by a single billing code,
the supplier has a financial incentive to provide the cheapest prod-
uct covered by that billing code.

Perhaps an example would be helpful, and that is why I have
three different types of catheters with me as an example. For the
long-term one, you have a price of $17.90; for a medium-term one,
a price of $5.19; and for the short-term, a price of $1.09.

Well, let us say that I am a supplier of these catheters, and I
have a catheter that costs $1, and I have some that go all the way
up to $17. But what does HCFA pay? Well, as you can see there,
it pays between $9.95 and $11.70, so about $10 is what they pay
under that billing code that covers all catheters. So that if you are
a supplier, you are crazy to supply the expensive catheters when
you could supply the cheaper ones, and it means a great deal if you
are a supplier. But what a bad deal it is if you are one of the mil-
lions of taxpayers who pays into the Medicare system, and you are
getting the cheap one, and you are paying for at least the medium
price one or even more than that, as an example.

This example of the catheters demonstrates vividly to me that
the $4.3 million that we are spending annually for medical equip-
ment and supplies is higher than it need be. It also tells me, like
it or not, that we have a payment system here that is ‘‘just plain
broke.’’

I would like to shift for a moment to what can we do about some-
thing like this, that is ‘‘just plain broke.’’ We all as legislators, as
parents, as taxpayers, have a responsibility and a commitment and
a duty toward improving this situation.

In its report, the GAO said that the billing code system that
HCFA uses provides insufficient information for properly identi-
fying and paying for products billed to Medicare, and this need not
be the case. It is very simple.

The Department of Defense, for example, and some health care
purchasing groups are beginning to require their suppliers to use
product-specific codes called universal product numbers, not dif-
ferent from what you find on your grocery supplies that you buy
at the supermarket. Here is an example, just use the specific ones,
like on this glucose box.

These universal product numbers identify the individual product.
In this manner, you get what you pay for, plain and simple—not
you pay for what you do not get.

I say that HCFA should be required to do the same, and in that
vein, I will introduce legislation that I hope Senator Collins and
the other Senators here today will join me in introducing, to ensure
that HCFA immediately begins an intensive effort to initiate uni-
versal billing codes for medical equipment and supplies that are
billed to the Medicare program.

In this way, we will dramatically improve the system. Then we
can redirect those savings to other areas in need of attention.
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In closing, I would be remiss if I did not say that citizens have
an involvement in this as well, maybe following on what Senator
Glenn said. We want to get people to be a part of this system; we
want the average citizen to see himself or herself as a policeman
of this system or even as a prosecutor of this system. So I would
bring to your attention some legislation that I got passed 10 years
ago for the False Claims Act. Qui tam was passed because of the
problems in the Department of Defense, but it is now being used
more in health care than any place else, and I would ask that in
this legal, whistleblower-type action, where a citizen can file a civil
claim on behalf of himself or herself and the government for viola-
tion of a statute that provides a specific penalty for wrongdoing. If
the case works out, the individual may keep part of any resulting
penalties.

So I thank you for this opportunity to bring this GAO report and
the coding system to your attention, and hopefully we can turn
some of this around.

Thank you very much.
Senator COLLINS. Thank you very much, Senator Grassley, for

your excellent testimony. Your full statement and any reports or
anything else you would like to submit will be published in our
hearing record.

Senator Harkin, we look forward to hearing from you.

TESTIMONY OF HON. TOM HARKIN,1 A U.S. SENATOR FROM
THE STATE OF IOWA, AND RANKING MINORITY MEMBER,
SUBCOMMITTEE ON LABOR, HEALTH AND HUMAN SERV-
ICES, EDUCATION AND RELATED AGENCIES, SENATE COM-
MITTEE ON APPROPRIATIONS

Senator HARKIN. Thank you, Madam Chairwoman, and I thank
my colleague Senator Grassley for his work in this area. We have
worked together very closely in trying to ferret as much of this
waste and abuse as possible, and I thank him very much for his
work in this area.

Several years ago, a woman by the name of Shirley Pollack, from
Atlantic, IA, wrote to me. It turned out that her mother-in-law had
been in a nursing home, and she had received a statement after
she got out for bandages. The statement said that Medicare had re-
imbursed the supplier $5,000 for bandages for 3 weeks.

Shirley said, ‘‘This is impossible. I know my mother-in-law did
not use that many bandages.’’ So she went back to the nursing
home, and she was told, ‘‘This is not a bill. Your statement says
‘This is not a bill.’ ’’ And she was told, ‘‘Do not worry about it; you
do not have to pay it anyway.’’

She said, ‘‘Well, somebody has got to pay it.’’ So she started going
around to different places, and came to my office, and we looked
into it and found, of course, that indeed, her mother-in-law had not
received $5,000 worth of bandages in 3 weeks, but that is what
Medicare had paid for because of the types of billing problems that
they have that Senator Grassley just spoke about.

I started having hearings when I was Chairman of the Sub-
committee on Appropriations for HHS. In 1989 I had my first hear-
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ing, and we have been having them ever since. Here are all the re-
ports that we have right here—reports from GAO, HHS, IG, and
all of our hearing records.

Now, Senator Glenn, you want an answer to what we can do
about it. I have been advocating for years that only one thing is
going to solve this—good old free enterprise competitive bidding.

I was shocked to learn that under Medicare, going clear back to
the beginning of Medicare, pays on a fee basis that was set up
years ago and is adjusted for inflation. And it just goes on year
after year after year after year, and nothing is done about it.

So we started comparing—I do not know if you can see my chart
over there, Madam Chairwoman—what the Veterans Administra-
tion was paying compared to Medicare. For instance, for this little
syringe, Medicare was paying $2.93; the Veterans Administration
paid $1.89 for exactly the same syringe. For that walker that Sen-
ator Grassley was talking about, Medicare paid $75, and the VA
paid $25—for exactly the same walker. For a commode chair—
which I do not have here, obviously, but I do have a picture of it
right here—a simple device—Medicare paid $99.35, and the Vet-
erans Administration for the same commode chair—I am not talk-
ing about different things; the same one—paid $24.12.

This is saline solution—Medicare paid $7.90; the Veterans Ad-
ministration paid $2.38—and on and on and on. These are items
that we looked at just about 2 years ago, and the potential savings
that could come from them.

Why is it that Veterans Administration pays that much for the
same item, and Medicare pays that much more? The Veterans Ad-
ministration engages in competitive bidding. They put it out and
say: If you want to supply it, give us a bid.

That is the answer to it. Now, why haven’t we gotten it? Well,
you said it, Madam Chairwoman—$23 billion they estimated last
year—it was higher than what we had thought before. We had
thought it was more like $18 billion a year. If you take $23 billion
a year, and you look at the budget, where we are trying to make
all these cuts in Medicare to save the Medicare system, if you could
just reduce the waste and the abuse—forget about the fraud—the
waste and abuse by 50 percent, you would go a long way toward
saving the Medicare system without making all the cuts and doing
all the things we think we have to do around here.

Why don’t we do it? There is only one answer—powerful lobbies.
Look at oxygen, for example. I have been on this oxygen kick for

several years—I am not taking it—but on going after the reim-
bursement for oxygen. We found—and these are round figures—
that the Veterans Administration was paying $120 per month, and
Medicare was paying $270 per month.

So we had hearings on this. We had the oxygen people in and
the Medicare people in. The oxygen supply people said, ‘‘Well, there
is a difference, you know. We supply all these services and all these
things that add up to more money than what the Veterans Admin-
istration paid for.’’

Fine. I asked GAO to do an investigation into this and find out
what was going on.1 Do you know what they found? No. 1, the
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same city, the same group of people, one veteran, one Medicare,
Medicare paying over 21⁄2 times as much, and actually, the vet-
erans were getting better service than what Medicare was doing—
better—at that price.

So this argument that somehow they were providing better serv-
ice for Medicare is nonsense. Well, we did take a step to solve it
in this budget we passed. As you know, there is going to be a cut
in reimbursement for oxygen by 37.5 percent. My question is why
does it take 2 years? The first year is a cut of 20 percent, and the
next year, another 17.5 percent. My observations are: First, that it
should have been done in 1 year. There is no reason to wait 2
years. It could have been done in 1 year. And second, why only 37.5
percent? It should have been a lot more than that. I think it should
have been up in the 50 percent range, as a matter of fact. From
all the evidence that we have heard, why isn’t it cut more than
that?

So we are just throwing money away. We are throwing it away,
and there are people out there making a lot of money on this sys-
tem. What I have found is that most of it is not fraud; most of it
is simply a lax system out there that invites this kind of abuse. It
is abuse. Competitive bidding will do it. If we had competitive bid-
ding, look at the money we could save.

In this chart, Madam Chairwoman, last year, we reviewed 18
items. How many items is Medicare reimbursed for? Tens of thou-
sands. But we looked at 18 items. Medicare just this year alone,
if they had competitive bidding—if they paid the same as the Vet-
erans Administration—could have saved $236 million this year—in
1 year—$1.6 billion over the next 7 years, if they had just paid
what the Veterans Administration paid. That is for just 18 items.

As a matter fact, we went out and found out what the retail
prices were. Those are not on there—well, yes, we do have some
retail prices on there. We have wholesale and retail prices. We
found out that if Medicare just went down to the local drugstore
and bought retail, they could have saved $371 million over the next
7 years just by paying retail for them.

So again, I do not need to go through all of these, but again, a
big part of the answer is competitive bidding. Well, good news, bad
news. And finally, we got Medicare, about 3 years ago, to testify
that by gosh, in fact, they could use competitive bidding. They
fought it for a long time, but they finally admitted that, yes, they
could use it, and yes, it would save money, after we got all this evi-
dence and documentation on it.

The good news is that, in the bill that we passed yesterday, the
budget reconciliation act, we are ‘‘permitting’’ HCFA to engage in
competitive bidding. We ‘‘permit’’ them to do it. I think we should
have mandated them to do it as we do the Veterans Administra-
tion. But we permit it.

And hopefully, Madam Chairwoman, with your strong support—
and again, I thank you for having your first hearing on this issue,
because I do not think there is a more important issue than Medi-
care, no more important issue than getting a handle on this—with
your strong support, we can really hold HCFA’s feet to the fire and
get them to engage in competitive bidding right away, not down the
road.
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Just a couple of other things. On the itemization that Senator
Grassley talked about, this always astounded me, too, because
someplace, they do keep an itemized list, obviously. Then they put
it all together, they bundle it and pass it on.

Several years ago, we asked about the differences between com-
mercial technology and what the technology was at HCFA. HCFA
was using outdated computers and outdated systems to look at
these billings codes. I invite your attention to this GAO report that
came out in May of 1995, which basically said that if HCFA just
used commercial software that was out on the market, that was
being used by Blue Cross, Aetna, Prudential, and all these other
companies, they would save in the first year over $600 million, just
catching these kinds of billing codes. Try to get them to do it—you
talk about pushing on a mountain and not getting anywhere.

Well, now, finally, they are changing. But I invite your attention
and also your staff to look into this because HCFA really is not
moving ahead aggressively and adopting the kind of commercial
technology that will catch these kinds of billing errors that Senator
Grassley talked about. If you want more, I can get you more infor-
mation on that.

Finally, back to the Shirley Pollack example. I know you go to
senior citizens, as we all do. We go to congregate meal sites, senior
citizen centers. Any time you go into one of these centers just ask:
Has anyone here who has gone to the doctor or been in the hospital
or received a treatment ever received a statement where there
were things on there that you thought maybe should not have been
on there or that you had questions about? Watch the hands go up.

The fact is that when they get it, it says ‘‘This is not a bill,’’ so
human nature being what it is, when it says ‘‘This is not a bill,’’
you do not pay much attention to it. Plus, it is not itemized. So if
an elderly person gets this, and it looks like it is too much, first
of all, it says, ‘‘This is not a bill,’’ and you do not even know what
is in there—what can they do about it?

There are two things. There is an amendment that I offered that
is in the reconciliation bill yesterday, and I hope it stays, that re-
quires first of all that the statements include the toll-free hotline.
There is a toll-free hotline for seniors to use to make sure this is
put on the statement. And second, if an elderly person gets a state-
ment and wants an itemized list, they can call that hotline, ask for
an itemized list, and they have to receive that itemized list within
30 days. That will tend to start putting a damper on this stuff.

The other thing that we did, that we funded last year, and it is
starting this year, under the Appropriations Committee, we put a
couple million dollars into what we call a ‘‘Medicare Waste Patrol.’’
There are a lot of retired people out there, Madam Chairwoman,
who are retired doctors, nurses, accountants, lawyers, teachers,
and professional people who could be very helpful in this. There are
12 pilot projects going on around the country—I do not know ex-
actly what States they are in—to enlist the aid of the elderly in
helping to ferret out this kind of waste using their expertise so that
they can look at these statements. They can go to congregate meal
sites and senior citizen centers to start to work with the elderly to
help them get a handle on these bills. And that is just taking place
this year, as I said, in 12 sites around the country.
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Again, I am not going to go through any more of these examples;
you have hundreds of thousands of them. All I will say is that I
just hope that, first, we can continue to push on competitive bid-
ding, and I ask for your help in doing that and for this Subcommit-
tee’s help. Second, to make sure we get the kind of commercial
technology at HCFA that will help them catch these fraudulent—
not fraudulent—abusive practices; more often than not, abusive
practices, rather than fraudulent. And third, to ensure that the ox-
ygen cuts at least go into effect, and if we can collapse it, I would
hope we could do it in less than 2 years.

Thank you very much, Madam Chairwoman.
Senator COLLINS. Thank you very much, Senator Harkin. We ad-

mire your commitment to this issue and the expertise that you
have developed, and we appreciate your willingness to share it with
the Subcommittee.

Senator HARKIN. Thank you very much, Madam Chairwoman.
Senator GLENN. Could I ask a question, Madam Chairwoman?
Senator COLLINS. Yes.
Senator GLENN. Tom, is competitive bidding somehow discour-

aged in the law now? Is it actually forbidden?
Senator HARKIN. Oh, it is forbidden. The law forbids HCFA from

engaging in competitive bidding. That is true. It is amazing. It is
the craziest thing you have ever seen.

Senator GLENN. So it is actually in the law that they cannot go
out on competitive bid to get cheaper prices?

Senator HARKIN. They have to do it on the established fee basis
adjusted for inflation every year, and if new items come on, they
look at what the market is like out there for these items, they set
up a basis for that, and they plug that in; and they cannot engage
in competitive bidding. I think that is right—yes, my staff says
that is right. They are absolutely forbidden from engaging in com-
petitive bidding.

Senator GLENN. Well, that is something we are going to want to
ask about in a little while and see what we can do on that one,
too.

Senator HARKIN. What you will hear is that—here is what you
will hear, because I have heard it so many times, and you have got
to be prepared for it. They are going to say, well, you see, if you
get engaged in competitive bidding, you will not get the quality.

Well, as you know, I have been a strong advocate of disability
policy, and there are a lot of people with disabilities who get wheel-
chairs and things like that who will say, ‘‘We will get an inferior
product.’’

Well, my response to that is that what HCFA can do is set up
quality standards. That is what the Veterans Administration does.
They set up a quality standard, and they say, OK, here are the
standards you have to meet for durable medical equipment, sup-
plies and other things—now competitively bid for it.

Senator GLENN. Is the billing code issue that Senator Grassley
asked about a major problem, too, in that they lump things to-
gether? That sounds to me like you pay for a Lincoln Continental,
and you get the cheapest Ford.

Senator HARKIN. Yes. You have got to read this report, John. It
is incredible. We have all kinds of examples. Here is an example
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of unbundling, where a physician was paid for two x-ray exams on
the same date of service—he is showing being paid for one—HCFA
allowed $98, when they should only have allowed $75—$23 less.

Here is an example of fragmentation; an example of mutually ex-
clusive procedures, and on and on and on and on—every one of
them because of the problem that Senator Grassley spoke about in
catching these.

Senator GLENN. Thank you.
Senator COLLINS. Thank you very much.
Senator HARKIN. Thank you very much, Madam Chairwoman.
Senator COLLINS. Our second panel is a panel of law enforcement

witnesses. The first witness is Michael Mangano, who is the prin-
cipal deputy for the Office of Inspector General at the Department
of Health and Human Services. In that capacity, he directs the
day-to-day operations of the Office of the Inspector General and
oversees reviews that provide the Secretary with independent find-
ings and recommendations.

The second witness on this panel is Charles Owens, who is chief
of the Financial Crimes Section for the Federal Bureau of Inves-
tigation. As chief of the Financial Crimes Section, Mr. Owens has
the national management responsibility for all types of financial
crimes investigations, including health care fraud, financial institu-
tions fraud, and insurance fraud. He also serves as the national
program manager for the White Collar Crime Program, the FBI’s
largest investigative program.

Pursuant to PSI Rule 6, all witnesses who testify before the Sub-
committee are required to be sworn, so I would ask that you stand
and take the oath at this time. Please raise your right hand.

Do you swear that the testimony that you will give before this
Subcommittee is the truth, the whole truth, and nothing but the
truth, so help you, God?

Mr. MANGANO. Yes.
Mr. OWENS. I do.
Senator COLLINS. I want to thank our witnesses for accommo-

dating the Subcommittee’s need to change the hearing from yester-
day to today. I appreciate your willingness to accommodate us and
assist us in this problem area.

I am going to ask you in the interest of time to confine your oral
testimony to 10 minutes each. The lights will cue you. At 8 min-
utes, the yellow light will go on, telling you that you have 2 min-
utes remaining, and when the red light comes on, we will ask you
to wrap up so there will be time for questions.

I want to emphasize that your full testimony will be included in
the record as well as any other materials that you want to provide.

Mr. Mangano, we will proceed with you at this time. Thank you.

TESTIMONY OF MICHAEL F. MANGANO,1 PRINCIPAL DEPUTY
INSPECTOR GENERAL, U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Mr. MANGANO. Thank you very much, Madam Chairwoman.
I am very pleased to be here with you this morning to talk about

some of the work that we have been carrying out in the Medicare
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area. Medicare no doubt is one of the most important social and
health programs in this country. With expenditures exceeding $190
billion this year, it is no wonder that it is an inviting target for
those who want to unfairly abuse that system for their own profit.

As evidence of that, so far this year, we have completed 700
criminal and civil investigations that will return about $1 billion
to the Medicare Trust Fund from those who have abused the pro-
gram. We have also excluded about 980 health care providers who
have been committing fraudulent or abusive practices in the pro-
gram. In my testimony, I identify eight program areas that we
think are most commonly abused today and a couple of manage-
ment vulnerabilities that we think need to be closed off. But I will
confine my remarks here this morning to four program areas that
the Subcommittee seems to be most interested in with this hear-
ing—home health, nursing homes, durable medical equipment, and
hospital double billing.

With regard to home health services, this is probably one of the
fastest growing areas of the Medicare program today, doubling the
number of visits per episode per beneficiary in the last 6 years.
From 1990 to 1996, the program increased from 36 visits per bene-
ficiary to 76. Medicare paid for about 250 million visits by home
health aides in the last year. The program’s financial costs have
really been sky-rocketing, from $3.5 billion in 1990 to almost $17
billion last year. The Congressional Budget office estimates that if
we do not do anything to put the brakes on this program, it will
be a $31 billion program by the year 2002. So action is clearly war-
ranted.

We believe some of this increase reflects the aging of the popu-
lation and technology increases. But unfortunately, I have to tell
you here this morning that fraud and abuse are also clear culprits
in some of the increases going on with this program.

In audits that we have conducted across many of the States of
this country, we found individual home health agencies guilty of
violations of the law with 19 to 64 percent being the range of ineli-
gible services that have been billed to Medicare. In reviews we
have done on a statewide basis in four of the largest States in the
country, we have found that the rate of improper payment tends
to be around 40 percent. I think that was mentioned by either Sen-
ator Grassley or Senator Harkin. That is a very disturbing result.

We think the vulnerabilities of the program are fourfold. One is
the service is delivered at home; so there is very little supervision
of this service. Two, there is no limit to the number of home health
visits that a beneficiary can receive. Three, there is no beneficiary
copayment, so there is not that natural break by the beneficiary to
question the provider about whether additional home visits are
really needed. And finally, I have to harken back to a Committee
report here that was done in 1981, which focused on the cost-based
nature of this benefit, which really prevents the home health agen-
cy from having any incentive to reduce their costs.

I want to give you an example of a recent case that we had in
the District of Columbia that will give you a quick glimpse of what
this process is like. The chart here on the right was used before
a jury to explain how home health care visits were paid for. You
have a couple of handouts which are copies of that chart as well
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as a blow-up of the first two notices on the left. Basically, what
happens is the home health care nurse goes out and delivers the
service at site, come back and fills out, in this case, a time slip that
goes back into their accounting office which pays that nurse for
that visit. The form at the bottom is called a ‘‘Skilled Nursing Visit
Report,’’ and it gives the details on what was wrong with the pa-
tient, who he went to, all the details of it.1

Now, if this is a Medicare bill, those forms will go to the Medi-
care agency. The contractor for the District of Columbia was Inde-
pendence Blue Cross. The contractor will pay that bill. If it is Med-
icaid, it goes into the Medicaid agency for the District, which was
First Health Services Corporation. Then the District pays that bill.

What we found in this particular case was that over 1,400 home
visits lacked any documentation that a visit was made. That is,
those first two sheets were not completed. You might be surprised
to find out that some of those visits were to beneficiaries who were
in hospitals, which would clearly be illegal. That home health care
owner was fined $100,000 in restitution to the program and sent
to jail for 2 years; his co-owner has fled sentencing.

The key here, we think, in home health is with the physician.
The physician is really the gatekeeper of the system. Some of our
audits have found that the physicians ordered home health care
visits without even knowing the patients or examining those pa-
tients.

We think there are a few solutions to this problem. In order to
protect the benefit and seal it off from some of these abusive prac-
tices, we think a couple of things have to happen. One, the law
needs to be changed so the physician must be required to actually
examine the patient and then do so on a periodic basis thereafter
to ensure that the patient really needs those home health care ben-
efits.

The second solution is very much in concert with the report that
was completed by this Subcommittee in 1981. That is, we should
increase focused reviews by the Medicare contractors to zero in on
those providers that we think are most abusive, and we should do
more periodic audits of their records.

And finally, a move to the prospective payment system will, we
think, put some brakes on this process.

Nursing homes are also a fairly growing segment of the Medicare
and Medicaid budgets, last year accounting for about $46 billion.
Our chief concern here is a growing movement to cost-shift from
Part A, which most people consider the nursing home bill, to Part
B—that is, having service providers and product providers like du-
rable medical equipment salesmen coming into the nursing homes
and billing the Medicare program directly, not through the nursing
home.

One of the consequences of this is that the beneficiary then has
to pay a copayment. Just as a couple of examples of that, we found
$17 million in mental health services being billed to the Medicare
program that were inappropriate; that is 24 percent of all mental
health services in a nursing home setting. We found psychological
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services being billed as group therapy when in fact they are really
social events.

In this area, we think a prospective payment system is needed
for Medicare Part A, and for those bills that fall outside of Part A,
we think a consolidated bill ought to be put together and sent from
the nursing home, not from the disparate service and equipment
suppliers.

A lot of discussion occurred in the last panel on durable medical
equipment. This really has become a nagging problem that consist-
ently harms the Medicare program—services not delivered; prod-
ucts charged that were more expensive than the services that were
provided; unbundling, that is, taking a piece of equipment apart
and billing it separately so that the reimbursement is at a much
higher rate; unnecessary services; excessive prices—you name it.

Whenever we see a big spike-up in a particular product, that
causes us to say something may be going wrong here; that causes
us to get involved with doing our audits and investigations. Some
of those products that we have spent a lot of time with over the
years deal with incontinence supplies, lymphoedema pumps, power-
operated vehicles, seatlift chairs, orthotic body jackets, and the list
goes on and on. This is a high-profit industry for a number of rea-
sons, including ease of entry, and the safeguards are really not as
strong as they need to be.

I want to give you one example of an abuse that really has sort
of a happy ending that shows what we can do when we really put
our effort to it. We have testified a number of times on inconti-
nence supplies. These are supplies dealing with persons who have
incontinence problems. In 1994, Medicare paid $260 million for
these incontinence supplies. We found abuses in two areas—one,
where persons were billing for urinary collection pouches at about
$7.38 apiece, but actually delivering 33-cent diapers, which are
never reimbursable in the Medicare program. We also found de-
vices that were being billed that were not being billed in concert
with a prosthetic device, like a catheter, and that is not covered by
the Medicare program. So $260 million was billed in 1994.

Because of the reviews that we did, the investigations, which
have brought back about $45 million—and I have to say the very
prompt action of HCFA in instructing their carriers to pay a great
deal more attention to those bills—we were able to reduce the in-
continence bill that Medicare pays by $100 million in just 1 year.
That is a dramatic drop, but it shows you the abuse that was going
on in that system.

We think that one of the things that we can do to clean up this
industry is to require surety bonds on the part of the salespersons.
We think that there ought to be onsite visits at the beginning when
suppliers apply to bill the Medicare program. We think that there
ought to be some more generalized recommendations to deal with
some of the systemic problems. We clearly endorse the rec-
ommendation of Senator Harkin that there ought to be more com-
petitive bidding here and to increase the ability of Medicare to re-
duce a price when it becomes inherently unreasonable, when they
are clearly paying too much money.

The last area I want to mention is the hospital double-billing.
Medicare reimburses for inpatient care on the basis of the diag-
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1 The prepared statement of Mr. Owens appears on page 77.
2 Exhibit No. 5 includes charts (a) through (e) appears on pages 200–204 in the Appendix.

nosis of the patient. That is the prospective payment system. All
the services that are delivered to that patient for that inpatient
stay are supposed to be included in that. One of the regulations
they have is that any related nonphysician service delivered within
72 hours of that visit ought to be encompassed by that.

What we have found, though, is that a number of hospitals have
been billing outside of that 3-day (72-hour) window, primarily for
nonphysician outpatient services, and typically, laboratory services
that get billed. In our reviews, we found about 4,600 hospitals that
were billing this extra or duplicate bill for that. This is a problem
that equated to about $100 million. We are now doing our fifth re-
view. After the fourth review, we went back and told the industry
that this billing practice was abusive, and even after Medicare had
collected about $100 million, they were still doing it. We engaged
with the Department of Justice and are pursuing these cases under
the Civil False Claims Act. We believe we will recover about $100
million there.

Madam Chairwoman, I thank you for the opportunity once again,
and I would be happy to answer any of your questions.

Senator COLLINS. Thank you very much.
I want to welcome Senator Durbin, who has joined us. I also

want to explain that unfortunately, we are going to have votes all
morning. Senator Glenn and I are going to switch off voting to try
to keep the hearing going, since it is likely to be a busy day.

I am going to ask Mr. Owens to proceed now, and then we will
question the whole panel after your testimony.

TESTIMONY OF CHARLES L. OWENS,1 CHIEF, FINANCIAL
CRIMES SECTION, FEDERAL BUREAU OF INVESTIGATION

Mr. OWENS. Thank you. I appreciate the opportunity to be here
today representing the FBI in this important hearing.

As the Subcommittee is well aware, the FBI has identified health
care fraud as a top priority in recent years and is increasingly de-
voting more resources to it and conducting more investigations.
The Health Insurance Portability and Accountability Act of 1996,
with dedicated funding for several years, a Federal health care of-
fense, and other provisions was a shot in the arm to this effort.
Federal law enforcement is in a better position to combat this seri-
ous financial crime problem today, and we greatly appreciate the
support of Congress with the passage of this Act.

This appears to be chart day, and we too have brought some
charts, although I think ours are the only ones that have a purple
background. I would like to refer to them very briefly, and there
is a total of five. I think they will give you a good summary of what
the FBI is doing in our efforts to combat health care fraud.

The first chart, which is the one on the left, reflects the commit-
ment of our agents to health care fraud investigations.2 Our real
emphasis in this area began in 1992, at which time we were using
approximately 112 agents to investigate health care fraud matters.
And you can see that incrementally, we have increased that effort
to the point where, at the end of the second quarter of this fiscal
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year, we were using in excess of 350 agents to combat health care
fraud. We are now close to the end of the third quarter, and that
number is up in the range of 370 agents. And of course, with the
funding that is provided from the HIPAA, that will continue to in-
crease over the next several years.

The second chart reflects the caseload that we have had during
the same time period. Again in 1992, we had 591 investigations
open at the end of that fiscal year, and that number as of the sec-
ond quarter has increased to in excess of 2,300 investigations,
about a 290 percent increase during that period of time. And frank-
ly, that is an extremely high number of investigations. These are
very complex investigations, and although our commitment of
agents may continue to go up, I would expect that our caseload
would not increase dramatically from that level because of the com-
plexity of the investigation.

The next chart reflects the number of convictions that have been
obtained. Many of these are from multi-agency investigations—
from 116 convictions of both individuals and corporations in 1992,
as of the end of the second quarter this year, we have achieved 284
convictions, and if you annualize that, you can see that at the end
of this year, we should achieve well over 500 convictions in the
health care fraud investigations.

The fourth chart reflects the breakdown of the total health care
expenditure, which is about $1 trillion, and of course, the FBI in-
vestigates not only frauds against Medicare and Medicaid and the
other Federal programs, but frauds against the private payers as
well. That breakdown reflects 56 percent of the costs are with pri-
vate payers, 44 percent with government programs. But the inset
in the left corner reflects that of the 2,300-plus cases we are inves-
tigating, 60 percent of them involve fraud against some Federal
program. And again, we tend to classify our cases either as private
or Federal, and many times the unscrupulous individuals are de-
frauding both the private payers as well as the Federal programs,
and in the instance where the Federal programs are defrauded, we
would classify it that way.

The final chart which we will put up here I think shows the di-
rect impact of the HIPAA legislation and the funding associated
with that. Our emphasis in our larger field offices that are experi-
encing the greatest problems has been to try to get dedicated
squads, full squads, to investigate health care fraud, so the agents
are not diverted to a multitude of white collar crimes but can con-
centrate just on health care fraud. And of course, it is a very com-
plex area that requires a lot of training of our agents to make them
competent to investigate these areas.

Prior to the enactment of HIPAA, we had dedicated squads in a
number of field offices reflected in the chart here—Boston, Chicago,
Dallas, Miami, Newark, New Haven, New York, and WFO. As a re-
sult of the additional funding and the additional agents we were
able to apply to this, we have added squads in Cleveland, Los An-
geles—in Miami, we have added another squad, so we actually
have three squads investigating health care fraud in Miami now—
as well as New Orleans, New York to a second squad, Phoenix and
Tampa.
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I think that shows the direct impact of the legislation that has
better enabled us to fulfill our responsibilities in this area.

As a result of FBI investigations and our assessment of the vul-
nerability of the health care system to fraud, as has been stated
here previously, no segment of the health care system is immune
to fraud. In my statement, I have summarized a number of signifi-
cant accomplishments in areas such as laboratory billings, home
health care and durable medical equipment, and many of these ac-
complishments resulted from joint and multi-agency investigations,
which I think are really important that we do in this area.

Much has been said about the substantial penalties levied
against several large corporations operating independent clinical
laboratories, and this is only one area of health care fraud. But in
the Midwest, five individuals defrauded Medicare of more than $25
million in marketing durable medical equipment to nursing homes
and were charged in that case with the RICO statute, which I
think is an important development and a statute that we can con-
tinue to utilize to make more significant impact in health care
fraud.

And in another case, a Pennsylvania man who established bogus
companies not only in Pennsylvania but also in Florida and Texas
obtained a provider number and caused losses to Medicare of over
$12 million by billing for noninvasive laboratory services when in
fact his company had no employees and no one was ever tested. He
and two others have pled guilty and are scheduled to be sentenced
in the month of July.

Health care fraud is causing a serious financial drain on this
country, and we must continue our collective efforts to combat it.
The FBI is working closely with the Inspector General of the De-
partment of Health and Human Services, the Defense Criminal In-
vestigative Service, and other Inspectors General, the Health Care
Financing Administration, State Medicaid Fraud Control Units,
and the United States Attorneys throughout the country, often in
task forces, to address this problem. We are using the full array
of investigative techniques including undercover operations and are
increasingly using civil as well as criminal remedies in this effort.
We are hopeful that through our continued collaborative efforts, we
can begin to reduce the level of health care fraud.

That concludes my initial statement, and I will be happy to an-
swer any questions.

Senator COLLINS. Thank you very much, Mr. Owens.
Mr. Mangano, I would like to go back to an example that you

gave in your testimony about the home health care provider who
actually billed HCFA for over 1,400 skilled nursing visits for which
there were neither time slips nor nurses’ notes documenting that
the visits were made. Could you tell us more about this individual,
what was his background, and how easy is it for someone to be-
come a home health care provider?

Mr. MANGANO. I do not have information on that particular pro-
vider, but it is fairly easy to become a provider in this program,
and that is why we and HCFA together believe we ought to do
some things to make it harder to become a home health services
provider in this area.
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One of the problems with this benefit is that under current law,
a home health agency could actually provide one service, like bath-
ing a home-bound patient, and subcontract everything else out.
Then you get into problems with abusive subcontractors.

I will give you one example that occurred in Florida which I
think really gets to your question. In Florida, the Medicaid agency
asked providers to resubmit their applications because they
thought people were doing abusive things both in the durable med-
ical equipment area and I believe in the home health area. Only
half of the providers resubmitted applications. So we think there
is a lot of abuse here. People get into this program easily. We had
one case where a person who was an ex-felon applied to be a home
health provider. He had a friend who was a nurse who really be-
came the front for the organization. As soon as the person got his
provider number, the nurse left, but he had the business.

One of the legislative fixes that we are supporting is for Medi-
care to have the opportunity to exclude people from ever entering
into the program if they have prior criminal convictions. We think
that will go a long way toward excluding some of these nefarious
persons.

Senator COLLINS. I would note that the staff has informed me
that the person you cited in your testimony had no background in
home health care, and indeed had been a D.C. cab driver before
getting into home health care; so I think that does suggest that
perhaps we do need more screens in that area.

I am going to have to leave to vote, and I do not know whether
Senator Durbin wishes to go and vote now also. We have 4 minutes
remaining.

Senator DURBIN. Could I ask a question before we leave?
Senator COLLINS. That would be great, and Senator Glenn will

Chair the hearing until I get back.
Thank you.

OPENING STATEMENT OF SENATOR DURBIN

Senator DURBIN. I will only be able to stay for a few minutes,
but I wanted to ask a question. I read over the testimony from Mr.
Mangano and Mr. Owens, and it seems like the problem in home
health care is that there are no onsite visits and reviews of records,
and there are not a lot of whistleblowers out there. I can under-
stand if a person is frail and elderly, they are not watching every
move made by a home health care provider carefully auditing the
equipment that is being delivered against what is being charged.
That is probably more than we can ask.

I believe in home health care. You can look at it in terms of cost
and where people would like to be to receive their care, and it
seems like something we should move toward. How do we build
into this system some safeguards to avoid the kinds of abuses that
you are all reporting today?

Mr. MANGANO. Well, I think one of the problems is that with
home health services, since the beneficiary does not have a copay-
ment, the Medicare program does not send them an explanation of
medical benefits. If a beneficiary could see that explanation of med-
ical benefits, it would indicate the services that they have received.
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One of the problems we have found is that services that are
being billed are not actually being provided, so a beneficiary would
see that they did not get that service on that particular date.

Senator DURBIN. What is to stop that statement from being sent
whether or not there is a copayment—I mean, the copayment we
are talking about is $5.

Mr. MANGANO. OK, yes. Medicare right now is doing an experi-
mental program where they are actually sending the explanation
of medical benefits. We expect to hear the results of that fairly
shortly. I believe they are doing that in Florida, and we think that
will prove to be efficacious for the program. We think that it then
ought to be mandated across the entire program.

Senator DURBIN. Let me tell you what we did this week. We just
voted in the Senate to raise the eligibility age for Medicare from
65 to 67. It is estimated that over 5 years, that will save us $10
billion. It is very controversial because it means that some 7 mil-
lion Americans at age 65 have got to have their own health insur-
ance when this is fully implemented and that Medicare will not
cover them. I opposed it and had an amendment which lost in an
effort to stop it.

But I look at this, and we have a situation where we are report-
ing up to $18 billion a year that we are losing in Medicare fraud
and waste, and I am thinking to myself, we are going to toss 7 mil-
lion people out of Medicare eligibility and tell them: Go and find
your own health insurance because Medicare cannot afford you
anymore. And we have $18 billion—do you think that is a fair esti-
mate, Mr. Mangano, of the amount of waste and abuse each year
in Medicare?

Mr. MANGANO. Well, the $23 billion figure that was mentioned
a little earlier was for improper payment. That included everything
from fraud, waste and abuse to mistakes that providers made.
However, it did not look at the entire range of fraud and abuse.

So there is clearly fraud, waste and abuse in the system, and we
have to do a better job at trying to find it. If I could go on just a
little bit with home health services, we took a look in one of our
other reviews at what the cost of home health services was in
Medicare risk HMOs. The HMOs actually have to provide their
own home health benefits, and most of them do it on a contract
basis. They were paying about one-fourth of what the fee-for-serv-
ice Medicare program was paying. The reason that was so much
less is they had somebody managing the benefit; so there was
somebody determining whether the beneficiary should actually re-
ceive the services or not. The HMO is a prudent purchaser of those
services. When it is left primarily to the home health agency to de-
termine or to affect the number of visits, you have this dramatic
increase. Many of the old line home health agencies, the ones that
we all remember from our youth, were averaging about 33 visits
per beneficiary in the time that we reviewed it. But the newer, un-
affiliated for-profits are averaging about 102 visits. I think that
says a lot.

Senator DURBIN. I am sorry to have to leave. I am told I have
12 seconds to get to the floor. So we will have a brief recess at this
point until Senator Glenn returns.

Thank you very much for your patience.
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[Recess.]
Senator GLENN [presiding]. The hearing will be in order.
I apologize for the truncated nature of things here, but it is be-

yond our control. We have votes on the floor, and they are going
to be running about every 20 to 25 minutes or something like that,
I am afraid. So that is just the way it goes.

According to this past February’s High-Risk Report on Medicare,
fewer than 1 percent of all Medicare-certified home health agencies
received on-site, comprehensive reviews. That was as of 1994. Now,
it is difficult to detect something if it is not going to get checked
often and on a bigger percentage than that, of course, to really get
into this thing.

The GAO’s quote in their report was: ‘‘Comprehensive medical re-
views are an essential component of post-payment reviews of home
health agencies.’’ Mr. Mangano, is that 1 percent rate of on-site in-
spections still about the rate today, do you know?

Mr. MANGANO. I think it is somewhere between 1 and 3 percent
that actually get reviewed. Now, these are full audits of the benefit.
This would involve somebody taking a look at the medical record
and determining whether the beneficiary needed the service, what
physician ordered them, and so on.

But it points out a problem with the program. Back around the
mid-eighties, they were doing reviews of about 60 percent of the
claims in home health. Home health has grown from a $3.5 billion
program in 1990 to just under $17 billion last year.

The Medicare program is just inundated with so many claims—
over 800 million claims for all services across the program—that
they are really unable to spend enough time with any individual
claim.

For Medicare program safeguard activities—these are the kinds
of things that would be included in audits and more detailed looks
at providers—from about 1988 to just last year, they have only in-
creased that budget by about 11 percent; but the number of claims
has increased probably 70 percent in that time frame. Last year,
under the leadership of persons like yourself, with the Kassebaum-
Kennedy bill, you turned that around and are now giving HCFA a
more definite increase in program safeguard activities. This year,
they will have about $440 million.

As they get more money to do that, we think they will be more
effective, but the bottom line problem is they did not have the
money; they did not do the reviews; and if they do not do the re-
views, people will abuse the program.

Senator GLENN. Mr. Owens, is the FBI geared up to take this on?
Do you have enough manpower to get into this thing? What I mean
is that, as Mr. Mangano points out, we have had an explosion over
the past 5 years in this area, and I do not think that our number
of people have kept up with it. Are we able to really monitor this
in a meaningful way?

Mr. OWENS. I think the criminal matters that have come to our
attention—we have shown in the charts that we have submitted a
dramatic increase in both the number of agents committed to it
and the number of cases. But we are having to be selective in the
cases that we work, to try to work the most egregious cases where
we can make the most impact.
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Senator GLENN. I will ask you both about this. How much of this
is just pure, old fraud, crooked dealing, crooked billing, as opposed
to systemic problems as billing codes and things like that that Sen-
ator Grassley mentioned a little while ago? Is the billing code thing
a major problem?

Mr. MANGANO. It is a major problem in some areas, particularly
in the durable medical equipment area, where some of the codes
are broader than they should be. They encompass several different
kinds of pieces of equipment that fit that code. When people decide
to abuse the program—and I have to emphasize it is their decision
to abuse it—they know what they are doing. When they supply
something that is less expensive—when they do that, it is very dif-
ficult to catch.

We find coding problems also in other areas of the program—hos-
pital admissions, for example, where we find some evidence of hos-
pitals charging for a higher diagnosis code than was actually deliv-
ered. In physician offices, we find those problems as well.

I have to echo what the Chairwoman said earlier this morning,
that most providers are honest, decent people, who play by the
rules in this program, but there are others who do not do that, and
they want to enrich themselves at the expense of this program

Senator GLENN. Is your IG staff adequate to take all this on? I
am a big supporter of the IGs; it was my legislation that expanded
the IGs here, so I have worked very closely with the IGs, and I
think that in general, they do an excellent job. I think it is one of
the real success stories in government. But do you have enough
people to get into this, and could you really make a major dent if
you had more people or more resources?

Mr. MANGANO. Clearly, we could do far better with more re-
sources. That is why last year, the Kassebaum-Kennedy bill was
such a welcome addition for us in that it will give us increases over
the next 7 years and will help us do our job far better.

Let me give you one statistic which I think may get to your ques-
tion. Our office is made up of evaluators, investigators and auditors
by and large, in addition to some of our legal staff. We now have
about one investigator for every $1 billion in Medicare expendi-
tures. Now, we are going to be growing over the next few years,
and we are going to do a better job, but it shows you where we are
starting from.

Senator GLENN. Has asset forfeiture ever been applied in this
area like it is in some other criminal areas, Mr. Owens?

Mr. OWENS. Certainly.
Senator GLENN. Is that an effective tool?
Mr. OWENS. I believe it is, sir, yes. We attempt to use that as

a remedy in this area to the full extent that we can.
Senator GLENN. Are there any cases you can tell us about where

that has worked, where you really went after people and got a lot
of money back on asset forfeiture?

Mr. MANGANO. I can give you one example.
Senator GLENN. Good. Mr. Mangano, go ahead.
Mr. MANGANO. Down in Florida, we had a durable medical equip-

ment salesman who had stolen $70 million from the program. We
were able to attach his assets and get back about $34 million that,
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under other circumstances, if we had not had asset forfeiture, may
have been very difficult to get.

Mr. OWENS. I am told that in the one example I cited of the
Pennsylvania man who created a company that virtually had no
employees and did no testing that we did apply asset forfeiture
there, and that we are going to recover in the range of $1 million
in that particular case, too.

Senator GLENN. Good. And the asset forfeiture laws do apply in
this area as well as other areas, I gather; is that correct—we do
not need additional legislation, then?

Mr. MANGANO. That is correct, and one of the provisions of the
Health Insurance Portability and Accountability Act last year was
that the asset forfeiture seizures would be returned to the Medi-
care Trust Fund. So I think it will help improve that situation.

Senator GLENN. Senator Harkin says he thinks competitive bid-
ding is going to solve much of this problem. In your view of this,
having worked up close with it, do you think that is a correct anal-
ysis?

Mr. MANGANO. Absolutely. We have done any number of reviews.
We and the General Accounting Office have looked at this oxygen
issue for the last 5 years, and it just proves so clearly that competi-
tive bidding would help. In all the durable medical equipment
areas, competitive bidding will help.

Now, it is going to be a little different than what the Veterans
Administration does, because the VA will competitively bid for all
of its business across the country, or bid for regions of the country.
Since Medicare is dealing with individual beneficiaries, the com-
petitive bidding process has got to be a little different. But they can
do more localized competitive bidding, allowing companies to bid
for contracts on those products for those areas. It clearly will bring
the price down.

Senator GLENN. Mr. Owens.
Mr. OWENS. Yes, I would agree. I think one of the problems that

is occurring here is that the profit potential is so great for these
companies that it encourages people to come in and bilk the sys-
tem, and if the profit levels were brought down with competitive
bidding, I think that would discourage a lot of people from coming
into the business.

Senator GLENN. Do you get much help from whistleblowers, from
people who feel the bill they have gotten is not correct, and they
let you know about it, or other people who work in the system
somewhere, in HMOs or in doctors’ offices or equipment suppliers
or whatever, who see these things happening and, just out of plain
good citizenship let you know? How often does that occur? Do we
need more hotlines, fewer hotlines, more encouragement in that
area? Would that help?

Mr. MANGANO. We do have a hotline, and we have been oper-
ating it in its current mode for about the last 2 years. In that time
frame, we have been able to recover just under $8 million. These
tend to be very small claims—individuals looking at their bills and
finding problems with them. So we have found it to be useful in
that it has brought that kind of money back.
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There are also a number of cases that we are doing right now
that we have not completed which could bring substantially larger
amounts of money back to the Medicare program.

There is also another activity called the qui tam provision, which
is really for whistleblowers who file with the Department of Jus-
tice. In the last 3 years, we have had an explosion in the number
of qui tam suits. Private citizens bring suit against a provider for
abusing the program and ask the Department of Justice to join
that suit.

Three years ago, we investigated 40 of those cases. This year, we
will probably do 200. So I think that shows you the explosion in
that area. We have already brought back well over a quarter billion
dollars through qui tam suits over the last 5 years.

Senator GLENN. Has the Department tried any outside con-
tracting with people who would do the policing, in effect, and would
do the analysis of billing and so on, and bring those cases to you?
Has that ever been done?

Mr. MANGANO. Well, the one project that Senator Harkin talked
about that was put into legislation just this past year creates a sys-
tem of senior citizens who will work in their local communities as
educators and resources. They will work with senior citizens at
local places, senior centers and the like, to help them understand
what is fraud and abuse and how to report it. That has just been
created. I think the grants that were given out are being managed
by the Administration on Aging, and we are working with them in
that. Over the next year, we will have an opportunity to see how
that works.

Senator GLENN. That is one direction, but what I was thinking
more about was some private group that would be like a private
investigator that would investigate these things and bring them to
your attention. Has that ever been done on a full-time basis? In
other words, they would be somewhat the same thing you do in
your shop, I guess, except by contract outside.

Mr. MANGANO. Well, over the last several years, the qui tam pro-
vision has enabled a number of law firms to start hiring private in-
vestigators. That is one of the reasons we are seeing such an explo-
sion in the qui tam suits.

Mr. OWENS. Senator, if I could just comment briefly on your
question about cooperating individuals, while we have not seen a
lot of individual beneficiaries come forward with relatively small
individual claims, we have a number of cooperating individuals
who are people operating within the health care industry who have
been extremely helpful to us. I mentioned that we have several on-
going undercover operations, and we have used this technique in
the past to address areas of fraud here, and a number of people op-
erating in the industry have worked with us and are assisting us
in this effort.

Senator GLENN. Our end of this whole thing is to make sure that
the legislation end of it is taken care of, that we have the proper
laws on the books that will address this and then go for enforce-
ment on it.

Do we need any additional laws, or is it adequate out there right
now?
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Mr. MANGANO. Well, we are endorsing a few of them. One of
them is not to apply the bankruptcy provisions to persons who de-
fraud the Medicare program or other health care programs and try
to immediately declare bankruptcy.

We have in a number of situations had small firms that have de-
frauded our program. Once we find out about them and realize that
this could be a substantial fine and penalty for them, they declare
bankruptcy. Under the bankruptcy laws, we cannot then get that
money back. We are asking that bankruptcy protections not be ap-
plied to the Medicare and Medicaid programs. At some point in the
future when that provider has the money, we want to be able to
get that money back.

We also find some scams like, once we get on their trail, they will
give the business to a family member or to a close friend who will
operate it, and they actually stay in the business themselves. We
think that is important. Most important, we are asking Congress
to allow the Medicare program to collect Social Security numbers
for the health care providers. This will enable us to track them
over time. When somebody gets in trouble with us one time, if we
have the Social Security number, and they get involved with the
business somewhere else, we can track them more easily.

Senator GLENN. Does the Privacy Act prevent that now?
Mr. MANGANO. Yes. We believe that there are problems with

being able to collect it right now, and that is why HCFA and we
are asking for a legislative change. We think that if a State can
get the Social Security number for our driver’s license, Medicare
ought to be able to get it for its health care providers.

Senator GLENN. Yes, I tend to agree with you.
Mr. OWENS. Senator, in that area also, if I might, both the De-

partment of Justice and the FBI recognize a few areas where we
think there could be some improvement. One is that under the Fed-
eral Rules of Criminal Procedure for the grand jury proceedings,
currently, we can only use information gathered pursuant to grand
jury subpoena in criminal cases. We have increasingly begun to
work more and more civil cases in this arena, and it would be help-
ful to us if we could use information gathered in the grand jury
process in civil proceedings.

In another area, the kickback statute currently applies only to
the public-sponsored programs. It would be helpful to us if there
were a kickback provision which applied to the private insurers as
well.

The third area would be that pursuant to the Kassebaum-Ken-
nedy Act, the Department of Justice was given the authority to
issue investigative demands to obtain records, and that process is
only useful now—we can only apply it in criminal cases. That also
would be appropriate, we believe, in civil cases, and that would be
helpful.

Senator GLENN. All right, good. With the Chairwoman’s permis-
sion, we might want to have staff work with you on the proposals
that you think we should be making here to strengthen what you
are able to do. I think that would be a good idea and that is some-
thing positive that could come out of this.

Mr. OWENS. We would be happy to do that.
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Senator GLENN. Madam Chairwoman, if I might just ask one
more question. We have some 822 million claims a year. That is
an enormous job. And just to separate it down into one area, it is
only 1 percent within home health care, let alone the whole 822
million, where there is enormous possibility for fraud and abuse.

Now, you have coming online eventually the MTS, or Medicare
Transaction System, but there are still problems with that, and I
will tell you, like the old job, it is ‘‘deja vu all over again’’—we have
been through this with tax system modernization on this Com-
mittee with the IRS, where we have about $3.5 billion in computers
and so on over there now, and the system has just never come to-
gether yet.

I have a couple of questions—first, your opinion of this, and is
it going to work, will it help you if it really comes on? And a second
question is are you working with IRS to make sure that some of
the same mistakes are not made here that were made over there?
They have an even larger problem over there with the hundreds of
millions, or trillions, or whatever it is, of pieces of information they
have to process every year. But in this 822 million claims you have,
it would seem to me that some sort of an information system like
this is going to be critical to really getting control over this; but you
have to make sure you do not make some of the mistakes they
made over there.

I guess that is a statement as much as a question, but would you
comment on that?

Mr. MANGANO. Sure, and I think that is probably a question that
would most properly be dealt with by the HCFA representative,
who will be testifying a little later. But I do know that they are
working within the Department and looking at examples of other
organizations that have put systems up.

Eventually, when the MTS system is in place, I think it is going
to be a great help in this area, because it is going to be able to con-
solidate bills across Part A and Part B, so they can see where the
glitches are. It is awfully important to find out all the bills that
providers are issuing for an individual beneficiary, and the same
thing for the beneficiary side. We really need to know how this
thing works.

I know the Health Care Financing Administration is also spend-
ing a lot of time these days on developing information systems that
will help them in the fraud area. For example, they contracted a
year ago with Los Alamos Labs to develop some logic systems that
will help them to identify aberrances that would cause them to
then get involved in and to take a more detailed look at it. They
are developing a number of information systems that will help
them do a better job in this area.

Senator GLENN. Thank you.
Thank you, Madam Chairwoman.
Senator COLLINS [presiding]. Thank you very much, Senator

Glenn, for your questions and for presiding.
Mr. Owens, I would like to turn to the issue of how much pene-

tration there is by organized crime in the area of Medicare fraud.
Last fall, the Miami Herald reported that health care fraud was
not only growing, but that it was becoming increasingly violent and
organized; and indeed, one of the local FBI agents in Florida,



29

speaking at a fraud seminar, said that seven local kidnappings and
14 homicides had been linked to health care fraud. Similarly, the
article in the Miami Herald went on to report that the growing
payoffs and violent punishments are just two signs that medical
fraud is increasingly controlled by well-organized rings headed by
kingpins experienced in directing criminal enterprises. And he
went on to say that there were actually cases where drug traf-
fickers had gotten out of that illegal enterprise because they found
health care fraud to be more lucrative and easier to commit.

To what extent has violent and organized crime entered the
world of health care fraud? How much of a problem do you think
this is? Is it growing, or was this just an isolated incident?

Mr. OWENS. I think we should break it down into two categories.
There has been some discussion in the past about the level of tradi-
tional organized crime elements involved in health care, and I
think that is fairly limited. We have had just a handful of in-
stances where that has occurred. When it does occur, we certainly
give it priority.

On the incidents referred to in Miami, we spoke at length with
our supervisor there, and he insists he was misquoted as to specific
numbers, but I think the underlying theme there is true—there
have been a number of incidents of violent crime in the Miami area
involving health care industry participants, and that has caused us
some concern. There is a Violent Crime Task Force in Miami that
has worked a number of these cases, and they have prosecuted a
number of people for it. But that is a trend that we have seen
there, and we are looking at it.

To the extent that we could ever identify organized rings in-
volved in health care fraud as well as violent crime, such as
kidnappings or murder or extortions, we would be very aggressive
in attempting to apply the RICO statute there. We have had dis-
cussions with the U.S. Attorney’s office in Miami and the Depart-
ment of Justice about doing that very thing.

But at this point in time, we really have not been able to develop
a tremendously close link there, although there are incidents where
a number of violent criminals have infiltrated the health care in-
dustry. And in some instances, as the article indicates, we know
that prior convicted drug felons have entered the industry.

So it is a problem, and we are looking at it, but I think it is fairly
isolated. We have not seen it to a large extent in other areas of the
country. We see ethnic groups involved in systemic types of fraud
in the industry, but we have not seen the violence associated with
it in other areas as much as we have in the Miami area.

Senator COLLINS. Why is Miami such a center for Medicare
fraud? I noticed the concentration of your FBI health care squads
in that area. Is it just that the percentage of elderly people living
in Florida makes it a tempting target? Is it tied to the drug trade?
Why the problems in Southern Florida?

Mr. OWENS. It is probably a combination of things. One of the
things we did when we started to allocate the additional resource
that we got from last year’s legislation was that we looked at the
expenditures of Medicare and Medicaid around the country, and we
determined, I believe, that 10 percent of the expenditures are in
just Dade and Broward Counties, obviously because of the elderly
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population there. But there has been a tremendous explosion in the
number of health care providers that have located in that area, and
as I said, we do have instances of other criminals infiltrating the
industry there. So I think it is really a combination of factors. And
we have three full squads dedicated to health care fraud, probably
30 to 35 agents investigating health care fraud in Miami.

Senator COLLINS. In view of the magnitude and scope of the
fraud, abuse, wasteful practices, the combination of the factors we
have been talking about, I want to follow up on the questions that
Senator Glenn has asked you previously: What can we do about
fraud in the Medicare program? To understand what remedy is
most appropriate, we have to understand more about the
vulnerabilities of the system, and I would be interested in having
both of you identify the primary weak link in the Medicare chain,
that is, what is the primary reason why the system is so vulnerable
to the kinds of abuses that we have talked about today?

If we could start with you, Mr. Mangano.
Mr. MANGANO. Well, it really differs by the service area itself. In

the home health area, the specific vulnerabilities are that it is a
cost-based system, there are no limits on the benefits, there is no
requirement that a physician actually see a patient and diagnose
the patient for the plan of care. The physician has to write the plan
of care but does not have to see patients or diagnose them.

Those are some very powerful vulnerabilities in this system, and
we have to reverse that. We have to have the physician playing a
more important role, like requiring the physician to actually see
the patient and diagnose the patient before he writes the plan of
care.

We think that the cost-based system is just plain wrong. There
ought to be an incentive on the provider’s part to keep costs reason-
able. Moving toward a prospective payment system, a cap on the
number of services, or a cap on the dollars of services would all be
good methods.

In the nursing home area, we have this split between Medicare
Part A and Medicare Part B. Medicare Part A is a cost-based sys-
tem, where the nursing home determines what its costs are and
then bills the Medicare program for that. Then they start to split
out services that they can bill under the Medicare Part B program.
But the nursing home is not actually billing it themselves. You will
have service providers come in from the outside and say, ‘‘We can
take care of your patients’ psychological problem; we will come in
three times a week and visit your patients.’’ Now, from that outside
provider’s point of view, this is wonderful, because they have a cap-
tive audience of a lot of people whom they can bill for.

The same thing happens with durable medical equipment sup-
pliers. They will come in and see this vast array of potential per-
sons they can bill against. Well, the nursing home never even sees
those bills, so there is nobody in charge of really seeing what the
total cost of care is for that beneficiary.

We think we need to go to prospective payment here to cover all
the Medicare Part A costs and really fold it together with Medicaid
and then, for the Part B side, have one consolidated bill that comes
from the nursing home, not from the durable medical equipment
suppliers or the other persons who deliver services in that setting.
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With the hospital problem of double billing under Part A and
Part B, we think a solution here is to implement compliance pro-
grams. One of the things that we are spending a lot of time on
these days is to develop a voluntary compliance program for each
industry that we are working with. We released in February a vol-
untary compliance plan for the laboratory industry. The lab indus-
try in the last 3 to 4 years has been subject to over $800 million
in recoveries in the Medicare and Medicaid programs because of
abuses that they have perpetrated out there in their community.

So what we have basically done is say, ‘‘Here are the things that
we think you ought to do as an industry to stay in compliance. You
have to do things like give somebody in your organization responsi-
bility for fraud and abuse, train your staff, have periodic audits to
make sure that you are billing properly, and reporting billing
abuses to appropriate authorities when they are discovered, and so
on.’’

We work with the industry to develop that; so it is a cooperative
arrangement. We are now moving into the hospital area, and we
will be moving through each of the major industries. We think in-
dustry has just as much at stake in coming up with effective com-
pliance programs.

Senator COLLINS. Mr. Owens.
Mr. OWENS. Just very briefly, obviously, there are a number of

factors that play into it, but certainly, the growth in the amount
of expenditures in the program as well as the growth in the num-
ber of claims have made it very difficult, I am sure, for HCFA to
keep up with that.

But I think one of the primary problems is the level of controls
that can be instituted into the system, from the way provider num-
bers are obtained to systems of looking for aberrant payment pat-
terns, things of this type.

This is a little bit beyond our area, of course, because we just do
investigations, but what I think is important and plays into the ef-
fort here is that whenever we complete an investigation and convic-
tions are obtained, we disseminate a memorandum to the Depart-
ment of Health and Human Services as well as the U.S. Attorney’s
offices, indicating what our investigation uncovered, and hopefully,
those serve to help them identify areas where they might want to
make improvements.

Senator COLLINS. I have a few more questions. First, I would like
to know how each of you would evaluate the performance—and per-
haps this is really more of a question for you, Mr. Mangano—of the
fiscal intermediaries with which Medicare contracts? How effective
are they in protecting the Medicare program against fraud and
abuse, particularly in the home health care industry? You have
given us disturbing statistics based on your audits and investiga-
tions for a number of questionable claims or improper payments.
That suggests to me that somebody is not watching the store very
well, that someone is not doing an effective job of checking.

Mr. MANGANO. Well, I think I have to answer it in this way. The
Medicare contractors get paid on the basis of the number of claims
they process and on how quickly they process them. There is a cost
per claim that I believe is under $1 or $2 for each claim they re-
view. So we have to think about what is possible to review with
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less than $2 per claim. That means that you are going to be doing
a very cursory review to see if the services were provided.

Unfortunately, those claims will merely state the service that
was delivered. The contractors do not receive the medical record
that goes with that to determine whether the service was needed,
how it was delivered by a physician, and so on.

On the program safeguard side, the amount of money that has
been given to the contractors has really been stagnant since 1988,
except for the big change that occurred in last year’s legislation.
We think they will do a better job in the future because they will
have more money to spend on those kinds of activities. As they do
that, their job will get better.

They also need better edits. When they see claims, there ought
to be ways to institute edits on the basis of the investigations that
the FBI and ourselves have undertaken and on things that HCFA
knows about the kinds of abuses that are being perpetrated. If we
can spot some characteristics, some profiles of abusers, we can in-
stitute those as edits in the system. Now, some of them exist al-
ready, and where they are used, that is very useful; but we need
more.

Senator COLLINS. Are repeat offenders a problem in this pro-
gram? Is it easy for an individual to simply go out of business in
one State and show up in another State as a home health care pro-
vider, for example?

Mr. MANGANO. Once a provider is convicted of something crimi-
nally, we will exclude them not only from Medicare, but from all
other Federal health care programs. They have to spend at least
5 years outside the program depending on the period of time that
we exclude them. Then they can come back into the program, and
there is no prohibition against them.

Even though people have been excluded, we have found instances
where they actually have come back into the system in another
State, and maybe the Medicaid agency in a new State did not real-
ize that these persons have been excluded.

I mentioned earlier the problem we have when people get in
trouble with us, then transfer the business to a relative or a friend,
but actually, they are still running the business. Those are the
kinds of problems that exist out there.

Senator COLLINS. One final question for you, Mr. Mangano, and
it deals with the unpublished audit that several of us have referred
to and that was reported in The Wall Street Journal.

In the staff briefing, the Inspector General’s office indicated, as
I mentioned in my opening statement, improper payments are
higher than expected—perhaps 14 percent, or $23 billion—a really
staggering figure. All of us in the Senate this week have been de-
bating fundamental changes in Medicare program in order to re-
store the fiscal solvency of the program. It is very disturbing for us
to make tough decisions to, for example, means-test the premiums
paid by elderly beneficiaries when we are losing $23 billion a year
in waste, fraud or abuse.

Could you tell us, first of all, what you mean by improper pay-
ments? How is that term defined? Also, when this new audit will
be publicly available?
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Mr. MANGANO. In answer to the last question, we will complete
the review probably around the middle of July and actually issue
a final report.

What we are talking about in that $23 billion is anything from
mistakes of the provider in terms of how they billed the product all
the way up to fraud and abuse. But every one of these claims
should not have been paid. Where there is an underpayment, we
take that into account, along with overpayments.

These are the net results of improper payments. This could be
like a physician who billed for something by mistake but actually
did not provide it. When we went back to check the record, the
physician realized he made a mistake and said, ‘‘No, I should not
have submitted the bill.’’

For our sample, Medicare is going back and collecting the money
that was misspent during this time frame. It is everything from
mistakes all the way through fraud and abuse.

Senator COLLINS. It is, in any event, a staggering estimate, and
we look forward to working with both of you as our investigation
continues. We are trying to get a handle on not only the scope of
this problem but, as Senator Glenn and others have stressed, the
solutions for it.

I want to thank you very much for your testimony and coopera-
tion with us this morning.

I will now ask our next panel to come forward. The next panel
of witnesses includes Leslie Aronovitz, who is currently the man-
ager of GAO’s Chicago field office and Dayton sub-office. With a
combined staff of 120 evaluators, these offices conduct studies in a
variety of civilian and defense programs. Ms. Aronovitz also serves
as the associate director in the health financing and systems issues
area, where she directs research on a variety of health issues. That
is obviously of particular interest to the Subcommittee.

We will also be hearing today from Professor Pamela Bucy, who
is the Bainbridge Professor of Law at the University of Alabama
Law School, and who has written a number of articles on health
care fraud. Prior to joining the world of academia, Professor Bucy
was an Assistant U.S. Attorney for the Eastern District of Mis-
souri, where she established and served as coordinator of the
Health Care Fraud Task Force.

We are particularly pleased that both of you were able to juggle
your schedules and accommodate the Subcommittee’s need to post-
pone the hearing yesterday.

Again, pursuant to Rule 6, I am going to ask you to stand and
be sworn in. Do you swear that the testimony you will give to the
Subcommittee will be the truth, the whole truth, and nothing but
the truth, so help you, God?

Ms. ARONOVITZ. I do.
Ms. BUCY. I do.
Senator COLLINS. Thank you.
Again, because of the time restrictions, I am going to ask each

of you to limit your oral testimony to 10 minutes, but I will assure
you that your testimony, which in both cases is excellent and ex-
tensive, will be made part of the Subcommittee record.

We will start with you, Ms. Aronovitz, please.



34

1 The prepared statement of Ms. Aronovitz appears on page 85.

TESTIMONY OF LESLIE G. ARONOVITZ,1 ASSOCIATE DIREC-
TOR, HEALTH FINANCING AND SYSTEMS ISSUES, HEALTH,
EDUCATION AND HUMAN SERVICES DIVISION, U.S. GENERAL
ACCOUNTING OFFICE
Ms. ARONOVITZ. Thank you, Madam Chairwoman.
I am pleased to be here today to discuss the problem of fraud and

abuse in the Medicare program. At the risk of repeating points
from other witnesses, I will try to be brief and highlight a few im-
portant issues.

Medicare is an inherently high-risk program because of its size,
complexity and rapid growth. In addition, HCFA’s efforts to fight
Medicare fraud and abuse have not been adequate to prevent sub-
stantial losses because the tools available over the years have been
underutilized or not deployed as effectively as possible.

Let me discuss a few examples which illustrate my point. First,
I am going to talk about funding for program safeguards. Due to
budget constraints, the number of reviews of claims both on the
Part A and Part B side have dwindled significantly.

Let me focus your attention on our first graphic showing the de-
clining rate of claims reviewed since 1989. As you can see, while
the volume of claims has increased to over 800 million in 1996, the
actual number of claims reviewed has stayed relatively stable, so
the effect is that the percentage of claims being reviewed is now
down to about 9 percent as compared with 1989 when about 17
percent of claims were reviewed.

As others have indicated, the deterioration of Medicare’s controls
over home health payments also exemplifies the effect of the inad-
equate funding of payment safeguards. As noted on our second
graphic, between 1988 and 1996, Medicare spending for home
health grew from $2.1 billion to $18 billion, and by the year 2000
is projected to exceed $21 billion. Along with increasing expendi-
tures, the number of home health agencies has also increased from
about 5,800 to over 9,000. However, as we reported in 1996, Medi-
care’s review of home health claims plummeted from 62 percent in
1987 to 3 percent or less in 1996, despite the dramatic rise in home
health care expenditures.

Independent of the question of adequate funding is the issue of
whether available safeguard dollars are being used as effectively as
possible. HCFA has not taken full advantage of the controls con-
tractors could use to screen for inappropriate claims. One chronic
problem is that HCFA has not coordinated contractors’ payment
safeguard activities, and as a result, the opportunity to avoid sig-
nificant Medicare expenditures has been lost.

Let me focus on my third graphic, which shows that many con-
tractors do not screen claims for costly services. In 1996, we re-
ported that of the 29 contractors processing Part B claims in 1994,
17 of them—only 17—could give us information identifying their
medical policies and the pre-payment screens they used to ferret
out obviously inaccurate claims.

Of the 17 contractors, only 41 percent screened for echocardio-
grams, despite the fact that Medicare spent $850 million that year
for that one test. If you look down the list, less than 50 percent of
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the contractors that we studied had prepayment screens for Medi-
care’s most common and costly services.

Let me give you an example for an eye exam claim. If a con-
tractor had a medical policy explaining under what conditions an
eye exam would be acceptable, a claim would come in, and the di-
agnosis should match or in some way justify that particular claim.
We found cases where a claim for an eye exam was justified by a
diagnosis of indigestion or something that silly. So there is a tre-
mendous opportunity for contractors to better screen the claims
and develop medical policy, because until you develop a medical
policy, you cannot enforce it with a prepayment screen.

In addition to HCFA’s management of its claims processing con-
trols, its automated information systems have been unsatisfactory.
As a result, Medicare’s information systems and the staff moni-
toring claims have been less than effective at spotting indicators of
potential fraud, such as suspiciously large increases in reimburse-
ments over short periods of time, improbable quantities of services
claimed, like the $5,000 claimed for bandages for a 3-week period
of time for one nursing home resident, or duplicate bills submitted
to different contractors for the same service or supply.

The system that HCFA is trying to develop would combine Part
A and Part B and, as Mr. Mangano said, a very important feature
would be that all the claims submitted on behalf of a particular
beneficiary would be in one place, and it would be a little bit easier
to be able to determine whether those claims were justified.

However, because of acknowledged system weaknesses, HCFA is
in the process of acquiring this new, multi-million-dollar automated
system, which is intended to replace Medicare’s multiple auto-
mated systems and enhance significantly its fraud and abuse detec-
tion capabilities. However, HCFA has not effectively managed the
process for acquiring this system. Now, schedule delays and grow-
ing cost projections from a $151 million estimate in 1992 to about
a $1 billion estimate this year have forced HCFA to halt much of
system’s development while the agency reassesses its acquisition
plans.

Finally, less than adequate oversight has also resulted in little
meaningful action taken against Medicare HMOs found to be out
of compliance with Federal law and regulations. This is an impor-
tant area that I would like to talk about a little bit, because it has
not really been mentioned heretofore.

Many people feel that the problems associated with fee-for-serv-
ice claims are ameliorated when you go to HMOs. However, HMOs
in the risk contract program brings its own set of vulnerabilities
and concerns that we have done some work on and are very con-
cerned about.

Other than requiring corrective action plans, HCFA has not sanc-
tioned poorly performing HMOs using the tools it already has.
These include excluding noncompliant HMOs from the program,
prohibiting continued enrollment until deficiencies are corrected, or
even notifying beneficiaries of the HMOs cited for violations.

Accumulated evidence of in-home sales abuses coupled with the
high rates of rapid disenrollment for certain HMOs also indicates
that some beneficiaries are confused or are being misled when they
enroll and are dissatisfied once they become plan members.
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In addition, consumer information that could help beneficiaries
distinguish the good plans from the poor performers is not made
publicly available.

Senator COLLINS. Excuse me. I am going to have to interrupt you
so we can take a very brief recess until Senator Glenn returns;
then he will resume the hearing, and I will return from the Senate
floor as quickly as I can. There are only 4 minutes remaining for
the vote.

I apologize for having to interrupt, but I am sure Senator Glenn
will be back shortly, and he will preside until I return.

Thank you.
[Recess.]
Senator COLLINS. The Subcommittee will come back to order.
We will catch our breath while Ms. Aronovitz completes her

statement. Thank you.
Ms. ARONOVITZ. Thank you.
I was talking about the chart that you see here, although I know

it is very tough for you to see, and I will try to describe it.
It shows that in 1995, the disenrollment rates—and we are talk-

ing about HMOs in the Medicare program risk contracts—the
disenrollment rates of Medicare beneficiaries in various HMOs in
Miami. As you can see, the percent of members disenrolling in a
single year, 1995, ranged from about one in ten to about one in
three for different HMOs within the same market. Although there
may be several explanations for this, this type of information would
certainly be valuable to beneficiaries in their ability to make more
informed choices about competing plans. That information is not
routinely disseminated to beneficiaries, and instead, they have to
on their own obtain information from all the plans, try to see if
they can get some consistency in the plans, and try to compare on
their own. It is a very arduous and long and involved process.

You have heard about recent proposed legislation, chiefly, the
Kassebaum-Kennedy legislation and the budget reconciliation legis-
lation currently being considered by the Congress, that would
refocus attention on various aspects of Medicare fraud and abuse.
The implementation of the enacted provisions, such as the addi-
tional funding for special anti-fraud initiatives and the promise of
proposed legislation such as the authority to prevent all convicted
felons from being Medicare providers, offer the potential to reduce
Medicare losses attributable to unwarranted payments.

But there must be judicious changes in Medicare’s day-to-day op-
erations involved HCFA’s improved oversight and leadership, the
mitigation of system acquisition risks and HCFA’s appropriate ap-
plication of new anti-fraud and abuse funds to reduce substantial
future losses.

Moreover, as Medicare’s managed care enrollment grows, HCFA
must work to ensure that beneficiaries receive sufficient informa-
tion about HMOs to make informed choices and that the agency’s
authority to enforce HMO compliance with Federal standards is
used. To adequately safeguard the Medicare program, HCFA needs
to meet these important challenges promptly.

How HCFA will use the funding and authority provided under
the Kassebaum-Kennedy Act to improve its vigilance over Medicare
has not yet been determined. The outcome is largely dependent on
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how promptly and effectively HCFA implements the Act’s provi-
sions.

As we have highlighted today, weak monitoring, poor coordina-
tion and delays have characterized HCFA’s past efforts to oversee
fee-for-service contractors, the system acquisition process, and
Medicare managed care plans. Thus, even with the promise of the
Kassebaum-Kennedy Act and the potential enactment of additional
legislation, the prospects for HCFA’s success in combatting Medi-
care fraud and abuse remain uncertain.

Madam Chairwoman and Senator Glenn, this concludes my pre-
pared remarks, and I would be happy to answer any questions.

Senator COLLINS. Thank you very much.
Professor Bucy.

TESTIMONY OF PAMELA H. BUCY,1 BAINBRIDGE PROFESSOR
OF LAW, UNIVERSITY OF ALABAMA SCHOOL OF LAW

Ms. BUCY. Madam Chairwoman, Senator Glenn, I appreciate the
opportunity to be here, and I applaud this Subcommittee’s atten-
tion to the issue of health care fraud in the Medicare program.

I would like to touch on three themes, two of which have been
discussed somewhat here. The first is that if we really want to do
something about health care fraud, we must make systemic
changes in the payment system. That is really the major way to af-
fect health care fraud.

The second theme I would like to address is privatizing the fraud
cops; how do you marshal the private resources that are out there
to detect fraud.

The third thing that has not yet been mentioned but I would like
to touch on is the danger of overcriminalization.

Last, if I have time, I would like to touch on fraud that will occur
as we move more toward a managed care reimbursement system.

First, systemic changes in the payment system. As a prosecutor
I often felt like indicting HCFA. It was difficult to understand why
the payment system worked as it did. There have been very, very
good suggestions here, and I would echo a couple of those.

First, the billing system has to be simplified. Subtitle F of the
Health Insurance Portability and Accountability Act (HIPAA) actu-
ally directs HCFA to do this, but it gives HCFA 18 months to do
it. That is not realistic. Nor should HCFA be allowed to take the
16 years that it has apparently taken on a recommendation made
by this Subcommittee in 1981. But that would be the primary thing
that could be done to affect the amount of fraud and abuse that is
going on.

Second, we should have stronger credentialing of health care pro-
viders. There are horror stories about the quality of some of the
providers entering the health care field. Some are in the written
statements by witnesses today. Three things ought to be examined
in credentialing health care providers. First, the training of the
people who are providing the services. Second, the fiscal viability
of the entity that is providing the service, to make sure it is not
going to go belly up or that it is not on shaky ground. Often, a le-
gitimate provider can turn to fraud because it just does not have
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the financial resources to do what it has undertaken. Third, every
health care provider ought to demonstrate that it has a plan in ef-
fect to monitor the fraud internally; a compliance plan.

The third systemic suggestion I have to ensure that the new
army of ‘‘fraud cops’’ are adequately trained. As I think both of the
gentlemen on the last panel testified, there are tremendous re-
sources going into health care fraud prosecution. I have two stories
about cases with which I have been involved that demonstrate why
it is essential that we adequately train the army of health care
fraud investigators and prosecutors that HIPAA has mobilized.

The first case is one that I was involved with when I was a pros-
ecutor in St. Louis. It involved an obstetrician who was also a co-
caine addict, who had cash flow problems. When he was running
out of money, he would go through his patient files and see who
was a few weeks, maybe 5 or 6 weeks away from her delivery date.
He would call them up and say, ‘‘I have been reviewing your file,
I see some complications, and you need to come on in and let me
deliver that baby.’’ None of it was true; there were no complica-
tions.

Well, we prosecuted him and convicted him for felonies. Not only
was he hurting his patients, but he was doing every kind of billing
fraud you could imagine. He was upcoding, he was billing for serv-
ices that he was not providing, and he was billing for unnecessary
services.

He was convicted of felonies, he was excluded from the program,
and he lost his medical license. And now, with the asset forfeiture,
all the eligible assets he had could be forfeited. That is exactly the
kind of case that ought to be criminally prosecuted.

The other case that I would like to tell you about is one that in-
volves a physician in upstate New York whose name is Naveed
Siddiqi. He is 60 years old. He is board-certified in internal medi-
cine, oncology and hematology. In 1989, HHS opened an investiga-
tion on him. In 1991, he was convicted of five felony counts of
Medicare fraud. He was acquitted on 72 counts. He was excluded
from Medicare for 5 years. He went before the New York Licensing
Board. He ended up with only a reprimand; he did not lose his li-
cense.

Prior to his conviction, he was making about $825,000 a year as
an oncologist. After his conviction, he secured a job at the VA,
worked full-time and earned about $80,000—still a good salary, but
obviously substantially less than he was making.

In 1996, on Halloween of last year, the Second Circuit on Dr.
Siddiqi’s habeas corpus petition, set aside his conviction. The court
said that his trial had been a ‘‘trial by ambush’’; the Court said
that it was setting aside his conviction because it had been a mis-
carriage of justice. Dr. Siddiqi had billed for two patients who re-
ceived chemotherapy while he was out of the country. Now, that
looks like pretty blatant fraud. I can tell you as a prosecutor that
I would have looked at that, and I would have thought: This is
pretty blatant fraud.

Dr. Siddiqi submitted a billing code of 96500. Code 96500 allows
billing for ‘‘supervising the administration of chemotherapy.’’ And
as the Second Circuit went through in its opinion, the prosecution
never understood what 96500 meant. The prosecution constantly
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changed its theory of the case as the trial went on. The prosecutor
said that Dr. Siddiqi had billed for administration of chemotherapy
when he did not provide it. The prosecutor said that Dr. Siddiqi
had double-billed. Finally, the prosecutor argued, well, he did bill
for supervision, but he did not supervise.

Part of what the Siddiqi case demonstrate is why we need to
have simplified billing—there were eight different sources of what
96500 could mean. The Second Circuit concluded that it was very
clear that 96500 was ambiguous. It also concluded that was prob-
ably OK for Dr. Siddiqi to bill as he did—that was all they could
say—because he set the dosage amount before he went out of town.
These were patients who had to have their chemotherapy while Dr.
Siddiqi was out of the country. I am not an oncologist, but from
what I understand, to set the dosage amount of chemotherapy re-
quires extensive testing of the patient and calibrating the amount
of toxin that you are going to give to the patient. Dr. Siddiqi set
that amount after evaluating the patients, and he arranged for a
physician to cover for him and gave the physician directions for
what to do. So in fact, if that is supervision, then he had super-
vised.

I think these two cases show two things. First, there are bad
health care providers out there, and when we find them, we need
to throw the book at them—the obstetrician in the first case is ex-
actly the kind we should vigorously prosecute.

The other thing that these cases show is that health care fraud
is very difficult to prosecute. Something that looks like blatant
fraud may not be. It takes a tremendous amount of understanding
about billing codes and a good sense of what is criminal and what
is not, to distinguish a crime from an error.

The cost of the Siddiqi case is not just the cost to Dr. Siddiqi,
but it is the cost of wasted resources. The prosecution and judicial
resources that went into prosecuting Dr. Siddiqi should have gone
to something else, and they did not; they were wasted.

Also, an unfair prosecution hurts the criminal justice system.
People look at it and ask, what has gone on here—are the prosecu-
tors nuts? It cheapens the entire criminal justice system to have
a prosecution of non-criminal acts.

Thus, the third suggestion I have, in terms of just systemic
change is to train our new army of prosecutors and investigators
so they know what is fraud and what is not.

Now, in terms of privatizing the effort against health fraud,
privatizing has tremendous advantages. Obviously, it does not take
government resources; it does not cost the government anything.
The qui tam provisions which were tremendously enhanced in 1986
have had a very interesting development; they have created a
group of expert private fraud cops. There are law firms out there
that have outstanding talent to ferret out fraud and prove it. There
are accounting firms that are able to do that. Those resources
ought to be marshalled better in the fight against health care
fraud. I have a couple of suggestions on how to do that.

First, there has already been discussion of the role of the carriers
and the intermediaries. In my opinion, carriers and intermediaries
have no business being fraud cops; they should not have the re-
sponsibility of examining their claims for fraud. They get paid for
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the number of claims they process. If they do a very good job of
processing their claims, they are not going to be able to look for
fraud. For this reason, they have an inherent conflict of interest.

Second, when carriers and intermediaries do find fraud, look
what it tells us about how they have been processing their claims—
that they are doing a poor job of it. Furthermore, the more fraud
they find, the more obvious it is that they have been doing a bad
job of processing their claims.

The third thing is that for carriers and intermediaries to have
their contracts renewed as carriers and intermediaries, they have
to show that they have a viable fraud detection program. Well,
when they want to cover up the fact that they do not have a fraud
program, you have more fraud. Blue Cross/Blue Shield of Michigan,
for example, just paid a $27.6 million settlement because it con-
cealed its bad efforts in detecting fraud.

In summary, my first suggestion of privatizing the fight against
health care fraud is to take away the fraud detection obligation
from the carriers and intermediaries and give it to private entities
which are qualified to do it.

Now, the Health Insurance Portability and Accountability Act,
(HIPAA), which just passed, provided that HCFA can contract with
eligible entities to provide this fraud detection services, but it also
provided that the carriers and intermediaries are deemed to be eli-
gible entities to do this. I think the presumption ought to be oppo-
site—that carriers and intermediaries are deemed to be ineligible
entities because of this conflict of interest.

I see that my time is about up, so I will touch on one of my re-
maining suggestions quickly. RICO ought to be amended to include
the new criminal offenses that are in HIPAA so that they will be
RICO predicate acts. This will permit greater use of civil RICO for
class actions. That is a good way to mobilize the private bar.

My written materials cover the rest of my suggestions.
Senator COLLINS. Thank you very much. Both of your testimonies

were very helpful to the Subcommittee.
Ms. Aronovitz, I want to follow up on something the professor

just said. She said that the fiscal intermediaries have ‘‘no business
being the fraud cops, that there is an inherent conflict.’’ First of all,
do you agree with that statement, and if you do, who should have
this responsibility, and how can we get a handle on this?

I was very concerned about the chart that you showed where the
number of claims filed is over 800 million, and the percentage re-
view has dropped, I believe, 9 percent. It has dropped substantially.
So whose job is it? Who can most effectively do this job?

Ms. ARONOVITZ. I think that whomever can do it needs to do it.
Mr. Mangano was talking earlier about the fact that right now,
contractors have to do many things, and they get paid to do many
things, but their most important responsibility is to process claims
and do it quickly.

Once they do that, they also have responsibilities to do safeguard
activities, and there is a lot of discussion about their ability to do
that well. And I think some contractors that we visited do a won-
derful job in certain areas, so in our opinion, it is not across the
board that they should be excluded except for the fact that they do
not have the same incentive right now or, admittedly, the same ex-
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pertise as they do in their first job, which is to process claims, to
do safeguard activities.

I think the Kassebaum-Kennedy Act, which gives HCFA the au-
thority to contract with separate utilization review companies for
safeguard activities is a really good step. I think Professor Bucy
would say that fiscal intermediaries and carriers should not even
be qualified to be able to do that. I do not particularly have an
opinion on that except that if they did get that separate contract,
they would have to prove to HCFA that they had the expertise and
the will to do a good job. Currently, the funding for safeguard ac-
tivities has gone down per claim. They have a lot less money now
per claim to do safeguard activities, and it has taken the back
burner to their claims processing activities.

Senator COLLINS. Professor Bucy, I appreciate the fact that you
gave us two examples in your testimony, one of clearly fraudulent
activity and the other where it was eventually found that it was
not a case of fraud.

One of the issues that I was discussing with Senator Glenn on
the way back from the last vote is that we have this massive num-
ber of improper payments made each year, amounting to $23 bil-
lion. We are trying to determine if some of these improper pay-
ments are being made by providers who are honest but who do not
understand the regulations or the paperwork. In other words, are
there some honest errors that are being included in this figure?

Based on your experience, could you comment—and actually, I
would like to hear from both of you on this issue—on how much
of a problem you think can be attributed to a lack of understanding
by providers, or to the complexity of the regulations? Or do you
think the problem is mainly one of true waste, fraud and abuse?

Ms. BUCY. I think there is an awful lot of misunderstanding. I
think some of the national initiatives, like the 72-hour DRG initia-
tive and the PATH initiative, are running into that problem, that
basically, what they are calling ‘‘abuse’’ has been done by every-
body, based upon fairly ambiguous regulations. So how can you say
that is fraud?

So yes, there is a lot of honest misunderstandings, even sloppi-
ness; not all billing errors are fraud. I do think that if Subtitle F
of HIPAA goes into effect, and there is administrative simplifica-
tion, a lot of the misunderstandings will wash out of the system,
and we will no longer have to have this debate about how much
is just an honest misunderstanding because of ambiguous regula-
tions. And I hope that will be done because that ought to be out
of the debate.

Senator COLLINS. Ms. Aronovitz.
Mr. ARONOVITZ. I think there is a lot of discussion about the com-

plexity of program rules, and that is absolutely true—they are very
complex, and depending upon how you bill and under what condi-
tions you are supplying a service, it could get somewhat confusing
in terms of how you could properly bill.

There is a lot of discussion that these program rules inhibit more
aggressive enforcement because you have that exact excuse, that I
made an honest mistake, I had no intention of hurting or ripping
off the system. However, it is very, very frustrating to find pro-
viders who repeatedly, over and over again, commit the same bill-
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ing errors and the same ‘‘mistakes’’ without ever having to answer
to any kind of justification.

We have seen, for instance, in the home health program, when
the regional home health intermediaries asked for documentation
to support a particular claim or set of claims, that very often the
home health agency will not even submit the documentation be-
cause in their minds—I do not know exactly what is in their
minds—but what we see is that it is probably cost-effective for
them to have those particular claims disallowed as they continue
to bill the program for additional and future claims.

So if you have repeated billing problems of the same type, and
you have a total lack of fear about anything happening to you in
this program, it is very, very hard to imagine that this is totally
an accidental mistake. So we do worry about this a lot.

Also, one thing that we have been thinking a lot about to remedy
this is that providers should be held responsible for subsequent
mistakes that they make. So that if you could manage to measure
the cumulative problems that somebody has, if in fact they make
a mistake the first time, and let us say 2 or 3 percent of their
claims that you looked at were bad, but then this continues to hap-
pen, and their cumulative mistakes add up, then you could say,
look, you are no longer exempt because you say you are confused;
you clearly have been educated, and now it is time to do something
to either exclude you or to take more drastic action. And that is
not typically done at all.

Senator COLLINS. Thank you.
I am, unfortunately, going to have to go vote again, but Senator

Glenn should be back in just one moment. Let me give you a ques-
tion to think about during the brief recess. With Medicare moving
more from a fee-for-service system to a managed care system, some
have said that will reduce the ability of providers to engage in
wasteful practices or outright fraud because of the incentives in
managed programs. Others have said it will just create new oppor-
tunities. And while I go to vote, I would like you both to think
about that question so that we can pursue it when I return.

Thank you. We will take a brief recess.
[Recess.]
Senator GLENN [presiding]. We will reconvene the hearing, and

I apologize for the inconvenience.
You say there has been pretty good progress made in improving

Medicare integrity—or that is one of the statements that has been
made—yet we see that the estimate of the Medicare payments pro-
cured through fraud and abuse has gone from about 10 percent up
to 12 percent, and that comes to about $23 or $24 billion worth of
money here. How are we measuring this? Are we measuring better
so the fraud is going up, or are we really making progress? We can-
not be making progress and still have the percentages going up.
What is your estimate on that?

Ms. ARONOVITZ. We have been estimating that from 3 to 10 per-
cent would be attributable to fraud and abuse in the health care
system, and you could then extrapolate that to Medicare. That is
an estimate.

I am not that familiar with the OIG report since it has not been
issued yet, but from the articles that I have read, I have noticed
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that their methodology includes amounts or claims that in fact
should not have been paid. But the reason why those claims should
not have been paid has not been actually identified, so in fact some
of those could be mistakes or unintentional errors or lack of docu-
mentation where, if documentation could be obtained, then there
would be—so it is hard to really compare those two numbers until
we know more about what the OIG study says.

Senator GLENN. The Health Insurance Portability and Account-
ability Act that was passed last year is a rather complex thing in
some ways—Jeff, you have done a lot of work on that, so go ahead
and ask a question on that.

Mr. ROBBINS. The Department of Justice Health Care Fraud and
Abuse Control Program and Guidelines which were approved in
January of 1997 by Secretary Shalala and the Attorney General set
forth a series of relatively uncontroversial goals for a coordinated
health care fraud and abuse program, and among the goals with
which nobody can take issue are ‘‘coordinating Federal, State and
local law enforcement efforts, conducting investigations, audits,
evaluations,’’ and so forth, ‘‘facilitating the enforcement of all crimi-
nal, civil and administrative statutes, providing industry guide-
lines, and establishing a national databank.’’

So the question that occurs is where the problem of massive
waste, fraud and abuse is not a new one, these would not seem to
necessarily represent fresh new ideas however laudable they are.

What, therefore, I wonder if you can tell us, is the substantive
difference that you expect under the HIPAA-mandated program,
and what is the difference between what has been mandated under
that program and what has been tried before without apparently
making a significant dent in the amount of health care money lost
to fraud and abuse. And second, I think in the GAO statement at
page 8, there is a reference to an annual evaluation of the pro-
gram’s effectiveness. I wonder if there is in place a set of specific,
concrete, meaningful measuring tools that you expect of the GAO
to hold the program up to every 12 months or so in order to test
in a meaningful way whether the program is achieving real results.
If so, what are those measuring tools?

Ms. ARONOVITZ. We are in the process—actually, we have been
mandated by Congress to evaluate the implementation of HIPAA
by all the parties, and we are in the process of developing a meth-
odology to do that. So we are not yet in a position to be able to
state exactly how we are going to go about measuring that. But one
thing that we are very concerned about, which gets to your first
question, is the actual implementation of some of the programs
that are now being discussed.

In Operation Restore Trust, which you are all probably very fa-
miliar with, the OIG and HCFA and the Department of Justice and
others have talked a lot about some of the successes in that pro-
gram and how they were able in five States to do a very focused
effort to try to look at fraud in the DME, nursing home and home
health areas.

But what has been interesting is that one of the biggest things
that comes from ORT is the fact that up until that point, there was
not a lot of coordination between different law enforcement entities,
so that in fact even though it might sound very strange, there was
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not a lot of coordination between what was happening in the OIG
and also in the Department of Justice, where they would get to-
gether and share information and work on cases together. The
State is asked in the home health program to certify home health
agencies; they typically look at the conditions of participation,
which deal very strongly with quality issues. However, the certifi-
cation people were not that well-trained to be able to identify po-
tential overpayments or billing errors or coverage problems or
whatever, and now they are beginning to learn how to do that, so
they will then be able to go back to the home health intermediaries
and say, you know, we went out on the certification, and we have
a concern about this home health agency; you might want to look
at it from a fiscal standpoint.

So one of the things that is very interesting is that some of these
efforts that are being announced have not been all that well done
in the past, and now, hopefully, because it is considered to be a
project that is well-funded, and we will be evaluating it, we are
hoping that some of these projects will get implemented more com-
pletely—and that pertains to some of the other projects that you
mentioned also.

Mr. ROBBINS. Ms. Bucy.
Ms. BUCY. I do not think HIPAA goes far enough. I can give you

several examples. First of all, HIPAA does give HCFA the author-
ity to contract with ‘‘eligible entities’’ to serve as fraud cops on the
Medicare claims, but it also ‘‘deems’’ the carriers and inter-
mediaries to be eligible entities. So I would change that presump-
tion so they are deemed to be ineligible entities.

Second, I do not think the forfeiture provision that was added to
the criminal provisions goes far enough. Section 249 allows for for-
feiture of proceeds of the fraud and property that has been involved
in the fraud. It does not allow for forfeiture of property that has
facilitated the fraud, which some of the forfeiture statutes do.

In addition, the new criminal offenses that were created are not
made predicate acts under RICO. I think this is a serious omission
which limits RICO’s use by private attorneys in class actions or
other civil RICO lawsuits.

Lastly, qui tam provisions should be expanded to include the
anti-kickback statute, and that was not added.

So I do not know that there is everything that ought to be in
HIPAA.

Senator GLENN. Thank you.
Professor Bucy, you have written—and I gather you have written

this in a number of Law Review articles also—you make some in-
teresting recommendations. One of them is to require Medicare
providers and Medicaid providers as well to certify that they have
provided all necessary services. In other words, they have certain
responsibilities, and I guess it is your feeling or your experience
that they have not lived up to these things and that they should
be prosecutable as well for not living up to this. This is particularly
important as we move into more of a managed care thing, with
HMOs and so on. Is this a major problem now that they are mak-
ing their money, or is fraud just by under-providing and saving
money and not providing services—I would think that would be
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much harder to define and to get at than just mispricing of certain
pieces of equipment.

Ms. BUCY. You are exactly right, it will be hard to prosecute. My
suggestion is to make prosecution easier when it is appropriate.
And again, I have concerns about overcriminalization. But as we
move to managed care, which uses a capitation type of payment,
providers lose money if they provide too many services. So that ob-
viously, there is a financial incentive to underprovide services.

If there is a certification, say, annually—I think the best way to
do it would be annually, at the end of the year—by HMOs, whether
they are Medicare, whether they are private pay, whatever—that
certifies that the HMO has provided all necessary services, a pros-
ecutor can go back, show a sufficient pattern of underutilization.
The certification becomes the false statement that the HMO can be
prosecuted for.

Certification, may of course, remind providers of their obligation,
but it also will make prosecution of appropriate cases easier, be-
cause then you have a false statement.

Senator GLENN. Do you need additional legislation, or do current
laws cover that?

Ms. BUCY. Current laws would certainly allow for prosecution
once you show a pattern of underutilization; that would be a
scheme or artifice to defraud to fail to provide the services that as
HMO is contracted to provide. But it is difficult to prosecute as an
implicit obligation. It is much easier if a prosecutor can go in,
present a piece of paper that says, ‘‘I certify this,’’ and that is
signed by somebody. So it would make the prosecution easier in
those egregious cases, and I think it should be reserved for the
egregious cases. That is why I think a certification would be help-
ful.

Senator GLENN. I would think that would be covered now. Most
of these places have to be licensed, anyway. I guess everybody has
to be licensed by the State, do they not?

Ms. BUCY. The HMO providers do, but the licensing is not stand-
ard, and to my knowledge, there is not a certification when you are
qualified, say, as a Medicare HMO, that says we have provided all
necessary services.

Senator GLENN. But there would not be a presumption that just
because people are in that particular business that they would
have the responsibility to provide the minimum services of that
business?

Ms. BUCY. There would be that implicit presumption, but what
I am saying is that to prosecute somebody, it will be helpful to
have an explicit certification. It would be exactly like the Form
1500 where providers certify that they have provided all medically
necessary services.

Senator GLENN. It is my understanding that since 1994, HCFA
has revoked approximately 1,500 billing numbers for providers. Is
that a tough process? Is that very difficult to do?

Ms. BUCY. I think HCFA would be able to tell you that better
than I.

Senator GLENN. OK. Have you looked into that, Ms. Aronovitz?
Ms. ARONOVITZ. Yes. We have done some work where we have

looked at the process that HCFA would have to go through to ex-
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clude a provider, and it is a very arduous process, and it is also
one that the OIG has a major role in and needs to do a much better
job. A lot of it has to do with obtaining information from the States
about Medicaid providers that have been excluded by the States
and even taking that information and passing it along to the HCFA
regional offices and then to headquarters, so that action can be
taken on those same providers.

What we found in our last study was that very often, a provider
could be excluded from the Medicaid program and still be billing
Medicare, because there was not good enough communication, and
the program was not working well enough. When you are excluded
from any Federal health program, you are excluded from all of
them, and that communication is something that is very tricky and
was not very well done, and it is something that we are still con-
cerned about and will continue to look at.

Senator GLENN. Just one additional question, Madam Chair-
woman, if I could. Across the board, do we need to do anything in
legislation to help get into this area? Is it mainly a matter of
money and putting more money into enforcement and so on? Do we
have all the laws on the books that would enable us to really get
at this thing, or do we need some additional legislation?

Go ahead, Ms. Aronovitz.
Ms. ARONOVITZ. I think there are always aspects of legislation

that could be useful. As a matter of fact, I am thinking of one par-
ticular situation that would require congressional consideration,
and it has to do with the home health agencies. It was a report
that we issued to Senator Harkin last week about ways that you
could assess home health agencies once they have proven that they
are abusive billers to have to pay or contribute to the cost of doing
a more comprehensive study on those agencies if they want to stay
in the program.1

There is legislation that we could talk to you about that would
help, but what I always get back to and what is very disconcerting
to me is that we feel that there is still a lot that HCFA could do
within the money they already have and within the regulations
and law that already exists.

And I think that until we get to a point where HCFA takes the
opportunity and shows the leadership to assure that there is a com-
prehensive strategy for monitoring claims processing, that HCFA
makes sure that its acquisition system is properly obtained and
built and designed, and that other kinds of actions are taken, that
they use the tools of enforcement that they already have to enforce
some of the problems that we have noted over and over again, it
is hard for me to assume that more money and more legislation
would be the answer.

Senator GLENN. OK. We might want to have staff work with you,
and you ideas might help in some legislation in this area.

Ms. ARONOVITZ. Certainly.
Senator GLENN. Ms. Bucy.
Ms. BUCY. I would echo what Ms. Avonoritz has said, that right

now, there are more than enough resources, and we just need
HCFA to do a better job with the resources. In addition to the com-
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ments that I have already made about increasing the forfeiture au-
thority, adding the HIPAA new offenses as predicate acts to RICO,
adding qui tam to the anti-kickback statute, and making sure that
carriers and intermediaries cannot serve as ‘‘fraud cops’’ claim they
process, I would suggest that the qui tam False Claims Act provi-
sions be amended so that government employees are not eligible to
serve as relators when the fraud deals with their particular duties.
I think that is an issue that has been brought up numerous times
before Congress.

I would suggest that the standard for corporate criminal liability
needs to be addressed by Congress. It has been formulated by the
courts. It is much too broad. I think it is a good example of allow-
ing overcriminalization. We need to be able to prosecute corpora-
tions, but under a more reasonable standard.

I suggest that main justice should be required to approve all in-
vestigations of publicly held companies. This would be across the
board, whether for health care fraud or any white collar crime. The
experience with Columbia HCA, whose stock plummeting with the
recent investigation in Texas—and the investigation may be com-
pletely warranted, and I am not getting into that—but just in the
instances where that may not be the case, I think that share-
holders deserve that kind of protection.

The last thing—and I believe there is some leadership from this
Committee on this already—is to make sure that we have ways of
monitoring the quality of HMOs. This is where we will see abuse
and fraud in the future. We need enlightened taxpayers who are
able to judge the quality of HMOs. This will be increasingly impor-
tant as we switch more to a managed care system.

Senator GLENN. Thank you, and we hope that maybe you would
be willing to work with staff on this if they contact you for your
ideas in this area. We would appreciate it very much.

Thank you, Madam Chairwoman.
Senator COLLINS [presiding]. Thank you, Senator Glenn.
Your final statement, Professor, brings us full circle back to the

issue I raised before I had to go vote. I would like each of you to
comment briefly on whether you do see a potential for different
kinds of fraud or increase fraud as we move from a fee-for-service
environment in Medicare to greater use of HMOs.

Professor, perhaps you would like to expand a little bit on what
you were just saying.

Ms. BUCY. There will continue to be fraud in health care. There
will be different kinds of fraud because the financial incentives for
the types of fraud will change as the method of payment changes.
But I think we are fortunate in the sense that some of the States
have had experience with managed care already including experi-
ence with fraud. Some of these States have already developed, on
a smaller basis, the systems that will work as managed care ex-
pands nationwide.

For example, there will be an incentive to enroll fictitious em-
ployees once we have managed care, and Arizona, in particular, has
developed some good methods for handling this problem. Medicare
could use Arizona’s model.

False cost reporting is another example. This type of fraud will
be an issue in managed care. As long as we set capitation rates
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based on cost, there will be an incentive to falsely inflate costs. To
counteract this, I would suggest that all cost reporting entities be
required to hire independent ‘‘fraud cops.’’ Certification of accurate
cost reporting by an independent auditor who is familiar with
health care fraud would go a long way in deferring and detecting
false cost reporting. False cost reporting is one of the most difficult
types of fraud to detect and prosecute, so to try to prevent it up
front by having a good audit done by outside folks would be help-
ful.

Also, with managed care marketing scams are going to increase.
There is current authority to prosecute these scams, but the ‘‘pay
and chase’’ approach is not helpful. What we really need are pre-
ventive measures. Further education of Americans will help pre-
vent marketing scams as will collecting and publicizing quality con-
trol information on HMOs.

There have been instances, especially out in California, of ‘‘kiting
patients,’’ where Medicaid patients are assigned to an HMO; the
HMO delays reporting the patient to the primary care provider.
The HMO thereby basically gets a 30-day float where it does not
have to pay the primary care provider for taking care of this pa-
tient. If the patient needs something in the 30 days, they just kind
of get ‘‘lost in the shuffle’’; otherwise nobody knows the difference,
and the HMO gets to keep the amount.

What they found in California is that when the 30 days was up,
the HMO would reassign the patient to another primary care pro-
vider and get another 30-day float. One HMO had 24 percent of its
patients at any one time not registered with a primary care pro-
vider.

I think some very simple things could be done to prevent this
kind of fraud, such as a certified letter going to the patient indi-
cating that they have been referred to the primary care provider.
This would be a copy of the letter that goes to the primary care
provider.

To conclude, there will be fraud in managed care. Some of the
States, notably Maryland, Tennessee, and Arizona have had a fair
amount of experience with managed care and have worked out sys-
tems to prevent some of these problems. Consulting their Medicaid
Fraud Control Units for guidance would be helpful.

Senator COLLINS. Ms. Aronovitz, in addition to addressing that
generally, since this will be my last question, could you also com-
ment on the disenrollment rates, that is whether they are an indi-
cator of where HCFA should look for trouble? I am astonished by
a disenrollment rate of more than 35 percent in 1 year. To me, that
is a real red flag indicating that there is either a quality or a serv-
ice or some other problem with the HMO. Please comment on that
as well?

Ms. ARONOVITZ. Absolutely, and what you say is exactly correct,
and it raises eyebrows to the extent that we feel that something
has got to be done to look at those.

In fact, some of the work that we have done—reporting these
disenrollment rates, we did have evidence to show that HCFA had
a lot of information about violations or quality problems that were
occurring in some of the HMOs that have high disenrollment rates.
So we think there could be a very close correlation between people
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getting in and getting disenchanted for some reason, and then get-
ting out.

But to get back to your basic question, clearly, there will be an-
other whole set of incentives, as Professor Bucy said, when you
have a capitation-type set-up. Actually, the temptation could be
even greater, because in a provider’s case, when they provide an in-
dividual service, they might get a certain amount of money for pro-
viding an office visit or whatever, but in an HMO, it is so competi-
tive to try to get as many beneficiaries as possible, because for each
one you get, you get several hundred dollars from HCFA to cover
all the care of that particular beneficiary, and if you do not do a
very good job, then you could make a lot of money every month on
having these people enrolled.

We have done a lot of work, and I think it is way too complex
at this point or at this time in the hearing to talk about it at
length, but we would be happy to come and talk to you later, about
looking at resetting the proper payment rate for HMOs. Right now,
we believe they are receiving too high a capitation rate, and the
formula that HCFA uses to try to decide or figure out how much
to pay HMOs is too high in terms of what we think the elements
of the formula should be; so that needs to be adjusted.

There is definitely a strong incentive to underserve. It would ex-
tend to individual physicians who take on some of the risk, who
would be paid by the HMO to take on some of the risk and serve
a patient. So patients are very vulnerable under this system, and
there need to be very strong protections, quality assurance systems
that need to be looked at, not just on paper, but actually, people
need to go out into the field and make sure that the quality assur-
ance systems and also the process by which people could appeal a
denial of coverage or other types of complaints—all those types of
issues certainly need to be investigated much more closely, espe-
cially when you have information that is occurring.

So there are tremendous vulnerabilities in this approach, and
they have got to be dealt with.

The last thing I want to say is that very often, the marketing
abuses that we find really come when beneficiaries have no basis
to make a selection about what HMO to get into. And right now,
HCFA collects a lot of information that would be extraordinarily
helpful to a beneficiary to decide what plan to go into.

On this chart, if you wanted to choose a plan just based on this
one piece of information in 1995, I think you would probably want
to choose one of those with a lower disenrollment rate, just be-
cause, without even knowing why, you would think maybe it is a
little safer because fewer people are leaving.

So it is those kinds of questions that I think HCFA needs to be
more aggressive in helping the beneficiaries work out.

Senator COLLINS. Thank you very much.
I want to thank you both for your testimony and cooperation. We

look forward to working with you further on this important issue.
Ms. BUCY. Thank you.
Ms. ARONOVITZ. Thank you.
Senator COLLINS. Our final witness today is Bruce Vladeck, Ad-

ministrator of the Health Care Financing Administration, or
HCFA, which is the agency charged with managing the Medicare
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1 The prepared statement of Mr. Vladeck appears on page 154.

program. Since his appointment by the President in 1993, Mr.
Vladeck has been responsible for the delivery of health care serv-
ices to 70 million Americans who are served by the Medicare and
Medicaid programs.

We very much appreciate your being here today. I know it took
considerable juggling of your schedule, and we appreciate your ef-
forts.

Pursuant to Rule 6, requiring all witnesses who testify before the
Subcommittee are required to be sworn, I would ask that you
please stand and raise your right hand.

Do you swear that the testimony that you are about to give to
the Subcommittee will be the truth, the whole truth, and nothing
but the truth, so help you, God?

Mr. VLADECK. I do.
Senator COLLINS. Thank you.
If you would proceed, we would ask that you attempt to limit

your oral testimony to 10 minutes.

TESTIMONY OF BRUCE C. VLADECK,1 ADMINISTRATOR,
HEALTH CARE FINANCING ADMINISTRATION, U.S. DEPART-
MENT OF HEALTH AND HUMAN SERVICES

Mr. VLADECK. Thank you very much, Madam Chairwoman and
Senator Glenn. I am pleased to be here to have the opportunity to
talk about our efforts to fight fraud, waste and abuse in Medicare
and Medicaid. We have a prepared statement, and I will, in keep-
ing with your suggestion and the other scheduling difficulties we
have had today, to try to keep my opening remarks quite brief.

We understand how important it is to our programs and to our
beneficiaries that we do everything that we can to ensure the integ-
rity of the program, to make sure that every Medicare and Med-
icaid dollar is well-spent, and that goals of efficiency and cost-effec-
tiveness do not compromise the quality of health care.

It is also important to emphasize that remedying a very signifi-
cant and pervasive set of problems that have grown up over a pe-
riod of years and suffered from years of neglect is necessarily a
process that takes time and requires a stepwise set of changes.
When I arrived as HCFA’s administrator at the beginning of this
administration, there was not a single senior official at the Health
Care Financing Administration whose full-time job was program
integrity activities. Many of the issues that have been identified by
earlier witnesses today obviously involve matters that have gone
back for quite a number of years.

Since 1993, we have taken a number of new and aggressive steps
regarding HCFA’s internal organization, the way in which we con-
duct business, and work with our partners in the Office of the In-
spector General, the FBI, the Department of Justice, and the
States. Operation Restore Trust, which began in 1995, became the
focus for a lot of our experimentation with development of new
techniques and new approaches to detecting, combatting and pros-
ecuting fraud and abuse against the programs. We learned a lot in
that process. The provisions related to fraud and abuse in the
HIPAA, previously the Kennedy-Kassebaum legislation, were large-
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ly the result of proposals that we had been making for several
years. These fraud and abuse provisions provide us with very im-
portant tools and, perhaps most importantly, with new resources in
which to pursue some of the problems, which we have identified.
In two sets of legislation this year, the President’s budget bill and
his supplementary anti-fraud and abuse legislation which he an-
nounced in March, proposed a number of other specific policy
changes growing out of our experience of the last several years. We
believe that the President’s proposals will contribute importantly to
our continuing anti-fraud efforts. We are delighted that, as the rec-
onciliation process has proceeded in both chambers a large propor-
tion of the administration’s recommendations and proposals have
indeed been incorporated into the legislation, passed by the House
and Senate.

Just a few other observations, if I could make them very quickly.
The first is that our underlying philosophy relative to fraud and
abuse in Medicare and Medicaid should ensure that we need to do
as much prevention as possible. This prevention philosophy is also
applicable to health care generally. We have to prevent problems
from arising, rather than retrospectively engaging in what we have
come to call ‘‘pay and chase’’ after the fact when problems emerge.

There are two major components to a philosophy of paying right
the first time. The first is identifying policies or problems that are
inherently subject to abuse or inherently awkward in a variety of
ways. Previous witnesses have suggested a number of examples.
The second component involves changing the policy to achieve a
number of objectives, such as reducing opportunities for certain
kinds of fraud and abuse.

Therefore, this year’s legislative proposals involving prospective
payment skilled nursing facilities under Medicare require consoli-
dated billing for all ancillary and other professional services ren-
dered to nursing home residents. When implemented, the prospec-
tive payment provisions will eliminate a major area that has been
identified by the Inspector General as an area of fraud and abuse.
This was a subject of the GAO’s testimony. Prospective payment for
home health care will change very dramatically the issues involved
with program integrity.

Similarly, we need the tools, such as competitive bidding for du-
rable medical equipment and other Part B services to drive out the
excess profits built into the pricing structures in many parts of the
Medicare program which make those services particularly attrac-
tive for people whose motives are less than entirely pure. We are
delighted that the Senate reconciliation legislation grants HCFA
the authority, which we have sought for many years, to use the
mechanism of competitive bidding as a way of setting prices for
Part B services rather than requiring HCFA to continue to follow
very cumbersome payment determination methods that are cur-
rently established in statute in excruciating detail.

Finally, I wish to emphasize the administration-wide commit-
ment to anti-fraud efforts. While it may seem to most to be a com-
mon sensical approach, how significant a change it has been in the
last 3 or 4 years, as one of the previous witnesses suggested, to
find an Administration-wide commitment in anti-fraud efforts. For
instance, the Attorney General, the Director of the FBI, the Sec-
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retary of Health and Human Services, and the Inspector General
of the Department of Health and Human Services, and the Inspec-
tors General of a number of other agencies with important health
care responsibilities, such as the Office of Personnel Management
and the Department of Veterans Affairs, have come together on a
regular basis to have a single administration-wide steering Com-
mittee on efforts to combat health care fraud and abuse. These en-
tities are sharing a common database about investigations for the
first time in history, are exchanging detailed investigative informa-
tion for the first time, and the benefits of such cooperation have al-
ready begun to emerge in identifiable cases, prosecutions, convic-
tions, and exclusions of fraudulent individuals from the program all
across the country.

Cooperation among Federal entitles was strengthened by the lan-
guage in the Kennedy-Kassebaum legislation. This cooperative
structure was put into place recently, and we believe that it is
going to pay significant dividends in years to come.

That is a very brief summary of much material, and I am obvi-
ously happy to answer any questions that you might have about
any of these issues, and again, I appreciate the opportunity to be
with you today.

Senator COLLINS. Thank you very much.
One of my major concerns, which I know Senator Glenn shares

from a conversation we just had, is that the amount of improper
Medicare payments are not going in the right direction. They seem
to be going up with each new report that we get from the GAO or
the IG’s office. We now have the latest report, which suggests that
improper payments may be as high as 17 percent, annually. The
mid range estimate is 14 percent. First, let me ask you whether
you agree that the problem is getting worse, and if you do not
agree, how do you account for the findings of the GAO and IG?

Mr. VLADECK. I do not agree that the problem is getting worse.
I think we do have some evidence that it is getting less bad—I will
not say ‘‘better,’’ but that it is getting less bad. The study you cite,
which was reported in The Wall Street Journal and which will be
made public in the next month or 6 weeks represents the first ever
statistically valid national sample audit of Medicare claims pay-
ment. There is no comparable data available historically with
which to compare those findings.

All of the other numbers that have been cited before, involving
the numbers estimated and the documents from which the figures
originate, are recognized to be much rougher estimates based on
much less systematic and much less complete data. Therefore, the
estimates that will be contained in the Inspector General’s audit of
HCFA’s fiscal year 1996 financial statement is the first time a na-
tionally replicable, statistically valid estimate on Medicare claims
has ever been conducted.

Senator COLLINS. I guess I am not comforted by that fact in that
this new estimate of fraud is higher than the estimates described
in previous studies. This is the first study that shows an improper
payment rate of approximately 14 percent. We have a $23 billion
problem on our hands.

Mr. VLADECK. We have a very considerable problem. However,
consideration of other indicators of changes over time, involving



53

categories of billings for the Medicare program where HCFA has
been most concerned about fraud and abuse and has focused its in-
vestigative and other efforts over the last 2 or 3 years, we have
found in the last 18 months or so, a significant reduction in the
rate of growth of payments for durable medical equipment in Medi-
care. We would be happy to share the specifics of these findings
with the Committee. There has been an actual reduction from 1
year to the next in the dollar volume of laboratory claims which
HCFA has paid in certain parts of the country. There has also oc-
curred a significant flattening in the growth of home health care
claims. We are seeing changes in the trend line in these areas and
jurisdictions in which HCFA has concentrated its investigative and
prosecutorial resources. This is why we are seeking to expand these
efforts performed over the last 2 or 3 years.

Senator COLLINS. You mentioned durable medical equipment and
that you are seeing some progress in that area. I do not know
whether you were here earlier when some of the witnesses were
doing comparisons of the amount that the Veterans Administration
was spending for the same items and citing competitive bidding as
the reason for the difference. Has HCFA actually been precluded
from using competitive bidding? I understand the reconciliation bill
permits you to do so, but in the past have there been legal obsta-
cles to your using competitive bidding to help control the costs of
commonly available items?

Mr. VLADECK. Let me be very careful about this because this is
very important, and the answer is that except for the possible ap-
plication of HCFA’s demonstration authority on an experimental
and trial basis, we have not legally been permitted to use competi-
tive bidding for setting prices for durable medical equipment. The
one time in the past in which HCFA publicly announced its inten-
tion to conduct a demonstration of competitive pricing for durable
medical equipment, we were specifically forbidden by the Congress
from proceeding with that demonstration.

Senator COLLINS. From your answer, can I assume, now that
Congress is giving you a green light, that you will aggressively pur-
sue competitive bidding in this area?

Mr. VLADECK. Aggressively.
Senator COLLINS. Let me ask you a question about the auto-

mated information systems that are being used to process Medicare
claims. It is my understanding that HCFA now is in the process
of replacing those systems with a single, unified system which is
referred to as the Medicare Transaction Systems. GAO, as I am
sure you know, issued a report last month which concluded that
the success of implementing the Medicare transaction system de-
pends upon HCFA correcting very fundamental managerial and
technical weaknesses in the program, and one area that I found
particularly troubling was the cost growth in this project.

I know that all of us who have tried to implement new computer
systems find that it frequently costs more than we think, but in
this case, the estimated cost had increased, I am told, from $151
million to $1 billion. That is a 600 percent increase in 5 years.
Could you explain the significant growth in the cost estimate and
also give us some update or assurances that these problems are
under control, because clearly, if we cannot get an automated sys-



54

tem that we have confidence in and that works well, that is going
to undermine the efforts that you are undertaking.

Mr. VLADECK. I am happy to respond. Let me say first that we
have informed the GAO through our testimony presented during
other committees in the past that we believe the GAO’s contention
indicating the costs have grown from $150 million to $1 billion is
simply wrong. The GAO is comparing cost estimates that estimated
two dissimilar things, and there have been increases in the esti-
mated costs over the life of the project. The design of the project
has evolved considerably.

The fact is, Madam Chairwoman, without getting into a long
technical argument, we are now spending approximately $1.5 bil-
lion a year operating the current Medicare claims processing sys-
tem. For instance, over a 10-year period, much of the cost of in-
stalling a new system is implementing it at the sites at which
claims are processed. In determining the estimated costs, the incre-
mental or differential cost of operating a claims processing system
with the old system and the new system must be considered. This
is how we obtained our billion dollar estimate. The $150 million es-
timate, that was made earlier in this decade, was made on an en-
tirely different basis. Therefore, we simply disagree with GAO re-
garding their cost estimate comparison.

Senator COLLINS. What is your estimate, then?
Mr. VLADECK. Well, we are estimating that over the life cycle of

the project, the total development and implementation costs of the
program will be in the range of $1 billion.

Senator COLLINS. It will be $1 billion?
Mr. VLADECK. Yes, that is correct.
Senator COLLINS. It is my understanding that is what GAO esti-

mated.
Mr. VLADECK. Well, again, we are not disagreeing with the esti-

mate. We are disagreeing with GAO’s use of the earlier figure as
a comparison figure.

Senator COLLINS. As the comparison.
Mr. VLADECK. In keeping with recent Congressional legislation

and the directive of the Office of Management and Budget, we have
adopted, through the strategy for the development of the Medicare
Transaction System, a so-called investment management strategy.
The principal objective of this strategy is to minimize the risk to
taxpayers of excessive costs in the development of a system or in
unsuccessful development activities. We are proceeding on this
basis, and that is frankly one of the reasons why the costs have in-
creased. What we have done is to slow down the development of
the system and have broken it into more incremental pieces. We
have adopted a strategy that is much longer terms and it is going
to take much more separate steps. The risk of wasting money as
part of that strategy will be significantly reduced, but it will take
us much longer to put the new system fully into place. Full imple-
mentation will be later in the future, at which point we will begin
to generate the savings that a single, unified database will achieve.
However, we are currently proceeding in an especially cautious and
stepwise fashion with the system development.

Senator COLLINS. One final question before I turn to Senator
Glenn for his questions. Some of our witnesses this morning essen-
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tially said that HCFA now has the resources and the tools that it
needs as a result of the Kassebaum-Kennedy Act and other legisla-
tion that is going to be enacted now to get a handle on this prob-
lem. Do you agree with that, or are there further legislative steps
or resources that you believe you need in order to tackle this prob-
lem effectively?

Mr. VLADECK. Well, again, we do believe that there are a number
of provisions in the HIPAA when implemented which will be of
enormous benefit. As I suggested in my opening statement, we
have had a number of proposals as part of the budget reconciliation
process that are quite important to us in this regard.

If we can all continue to be optimistic about the conferencing of
the budget reconciliation legislation and its emergence in the very
near future, we would not be currently suggesting significant addi-
tional legislative authorities. We believe that we will then have
most of the tools in place. It will be quite appropriate for HCFA
to return to Congress in a year and a half to report on HCFA’s
progress in implementing new anti-fraud provisions contained in
the HIPAA and budget reconciliation legislation.

Senator COLLINS. Thank you. Senator Glenn.
Senator GLENN. Thank you, Madam Chairwoman.
I know it is getting late, and we appreciate your sticking with

us for all this time, but we have had problems this morning, obvi-
ously.

According to The Wall Street Journal, Medicare home health care
outlays have tripled over the past 5 years and are now at about
$22 billion and apparently are still going up. Now, that was by in-
tent to some degree, because we thought that might be saving hos-
pital costs and other things. Are there any studies that show what
offset there is for this? As we have moved into this and gone to
more home health care, have we seen the savings that were sup-
posed to occur from some of this?

Mr. VLADECK. Probably the most useful recent analysis of this
has been the work done by the Prospective Payment Assessment
Commission. This Commission advises the Congress on Medicare
Part A activities. In ProPAC’s June report of last year, the Com-
mission considered this issue in great detail and suggested that not
only has there not been a substitution effect by the growth in home
health, but that in fact, the events over the last half dozen years
have led to Medicare increasingly paying twice for the same service
rather than paying somewhat less for the same services.

Much of the legislation that we have been working on having to
do with payment reform in Medicare, involving not only home
health, but payment to hospitals, has been very much in response
to ProPAC’s studies.

Senator GLENN. If I understand you correctly, then, the offsets
that we thought might occur are just not evident yet.

Mr. VLADECK. No; if anything, the opposite—instead of paying
less, we are paying twice.

Senator GLENN. The March report—this is a year-old GAO report
now—said that controls over the Medicare home health benefit re-
main essentially nonexistent. Have you been able to put anything
into place in the last year now to start monitoring that?
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Mr. VLADECK. Well, we have done a lot of monitoring. I think one
of the things—and to pick a small quarrel with the GAO testi-
mony—that has been ignored in the discussion of this issue in the
testimony is that in the early 1980’s, after the 1981 GAO report,
HCFA put into place a number of very aggressive controls on home
health care claims. As a result of HCFA’s controls, a coalition of
consumer and provider groups brought a lawsuit against HCFA
which was adjudicated in the District Court in the District of Co-
lumbia in 1988. This lawsuit resulted in one of the most blistering
decisions which I have ever read attacking an administrative agen-
cy by the judge. Subsequent to which my predecessors entered into
a consent decree to settle the litigation, and it largely gave away
HCFA’s ability to effectively review individual home health claims.

Included in the new legislation are provisions which we hope will
soon be enacted. These provisions provide for a number of changes
in the underlying statute. For the first time, proposed changes will
supersede the consent decree and permit HCFA to have a much
better handle on many home health claims which we have been un-
able to effectively review over the last 7 or 8 years.

Senator GLENN. You talked about additional legislation and the
competitive bidding a little bit. How about this idea of the billing
codes? I was not aware of that until this morning—that was a new
wrinkle for me—where you have certain equipment provided for
under a billing code, and it can be either good stuff or poor stuff,
and there is a big difference according to the charts we had dis-
played here earlier this morning, which I think you saw.

Are you moving in that area—it is apparently a real problem, be-
cause we are paying three times in some areas what we should be
paying, compared to what the VA is paying. Is that a major prob-
lem, and are we breaking those billing codes down in some way,
or how are we taking care of that problem?

Mr. VLADECK. I believe that the current statutory requirements
for how we set prices for durable medical equipment are causing
HCFA to overpay very, very significantly. There is no question, and
we have——

Senator GLENN. And that is required by law.
Mr. VLADECK. That is required by law and it is specified in sig-

nificant detail in the statute. We do believe that competitive bid-
ding will often be the best approach. Expansion of our ‘‘inherent
reasonableness authority,’’ which is also in the Senate legislation,
would be helpful for services for which competitive bidding is in ap-
propriate, involving circumstances where there is only one supplier
in a rural community or only one supplier of an esoteric item.

With respect to the narrower issue of billing codes, we currently
require a particular item code for each durable medical equipment
bill. The suggestion, as I understand it today, was that we use the
uniform product identifier number code rather than the coding sys-
tem which we have been using. I believe that this idea is a very
intriguing and positive suggestion.

In accordance with the administrative simplification require-
ments of HIPAA, we are obligated to lead a national public-private
participative process to get agreement on standardization of all this
kind of coding and other information. Standardization is very much
on the agenda for that process.
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Senator GLENN. Professor Bucy brought up the issue of under-
providing. Is that a problem that you are monitoring, and how do
you monitor that?

Mr. VLADECK. It is potentially a very serious problem. We have,
effective this past January 1st, required all HMOs participating in
the Medicare program to participate in the data and reporting sys-
tem that is commonly referred to as HEDIS, the Health Care Em-
ployers Information Set. The National Committee on Quality As-
surance has used HEDIS as the first effort to measure the actual
provision of service by HMOs. All of our HMOs will be reporting
to us on the frequency of mammographies and other kinds of proce-
dures. There are 26 different items in the HEDIS dataset, and we
will have independent audits of the accuracy of that data as a first
step, but by no means a complete and systematic effort to begin re-
solving this issue of under-provision.

We will also be administering a public opinion survey to Medi-
care HMO enrollees this fall that will have a sufficiently large sam-
ple size to ensure a statistically representative sample of each plan.
This survey will permit us to report on patient satisfaction scores
involving issues like access, availability of physicians, and avail-
ability of procedures. These are the first two steps in a multi-year
effort and a multi-year plan to address these particular concerns.

Senator GLENN. OK. Are you doing any contracting with outside
firms for utilization review, and what has your experience been in
that area?

Mr. VLADECK. We require our providers to, in many instances,
contract with outside firms for utilization review. In accordance
with the statute, we contract in every State with a peer review or-
ganization to do the basic utilization review for a range of identi-
fied Medicare services. These relationships are statutory.

We have invested a lot of time and effort into the efforts of the
PROs over the last several years, and we are learning how to do
it considerably better. We are beginning to find measurable im-
provements in some areas involving patterns of care.

We believe that under the new HIPAA authority, we will be con-
tracting with a much broader range of organizations to perform
specified kinds of program integrity reviews in the Medicare pro-
gram. We are examining a number of potential participants in that
process and involvement.

Senator GLENN. We are talking mainly about fraud and abuse
and all those things in the Medicare programs, but just to touch
on one of the other problems for a moment—I do not know whether
it is still a problem or not—but at least some time back, you were
having problems getting a lot of doctors to sign up under Medicare.
They did not like the paperwork; it was too much hassle, and they
were just running in their own direction. So in some places, a lot
of doctors were not accepting Medicare patients, or they preferred
not to and would make a decided effort not to have Medicare pa-
tients. Is that still a problem?

Mr. VLADECK. It is in some isolated pockets of the country, Sen-
ator Glenn. On average nationally, the proportion of all physicians
participating in the Medicare program in 1995 is the highest that
it has ever been. We anticipate having the 1996 data available
soon. Well more than 90 percent of all physicians licensed to prac-



58

tice in the United States are now participating in the Medicare pro-
gram.

The other Congressional advisory committee, the Physician Pay-
ment Review Commission, has identified 15 communities around
the country in which they are concerned about problems of access
to practitioners for Medicare beneficiaries. We are conducting spe-
cial reviews of these communities. On average, the proportion of
physicians in practice who do not see Medicare patients is at an
all-time low.

Senator GLENN. Just one other thing. You talked about the ex-
pense of the MTS system and how much it is going to cost. I am
concerned that we not just go from fraud on paper to fraud by com-
puter once we get there. I hope you are building some protections
into that system, and I do not know whether similarities are
enough between our experience with IRS and what you are design-
ing that would be something you should have some meetings on
over there.

We have been at the tax system modernization here, and we are
some $3.5 billion into it. I do not know how many hearings I have
personally conducted in this room on IRS and tax system mod-
ernization, but it is quite a batch, as well as GAO studies and so
on. As you move into this area, I would just implore you to talk
to them at least about some of the problems they have had in try-
ing to implement a great big system like this. You have 822 million
claims a year, and that is fairly small compared to what IRS has,
I think, in the number of things they have to process. But I hope
you are talking to them over there so you can perhaps avoid some
of the pitfalls they encountered, because we had a sad experience
with that.

The question is: Are you consciously building into this protec-
tions against fraud and abuse in some way—and I do not know
how you do that; I am not enough of a computer whiz to know how
you do it—but are your people considering that as they design this
system and move into it? If not, they should be.

Mr. VLADECK. I am glad you ask that, Senator, because it per-
mits me to mention a computer project of which we are particularly
proud. We have contracted with Los Alamos National Laboratories
to apply some of the very super-computer pattern recognition tech-
nology which were first used in national defense applications as a
technique for detection of patterns of fraud and abuse in Medicare
and Medicaid billing.

Los Alamos National Laboratories has actually already had a
great deal of success with the commercialization of this technology
for the protection of credit card fraud. For instance, anyone who
has received a call from his credit card company lately, asking if
they went to Hawaii last week or whatever, because the company
found some unusual charges, may be familiar with this new tech-
nology.

We are not waiting for the new computer system to put in place
this kind of technology. We are pilot-testing it in two States al-
ready. The new system will plug into this kind of very highly so-
phisticated pattern detection fraud and abuse technology as well as
some of the more old-fashioned kinds of editing processes.
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Senator GLENN. And while you are building it in, too, you want
some of the protections against hackers getting in and fouling up
the system, like the one that NSA has done a lot of work on, how
to prevent things like that with people hacking into Pentagon codes
and command circuits.

There was a Russian—if I could digress a little bit for 30 sec-
onds—a Russian hacker a couple of years ago who got into one of
the big investment house computers in New York and transferred
a million or two out to an account of his in Los Angeles and some
more to a bank account in Switzerland. And it is a new way of
making warfare if you want to consider it that, because if you had
500 or 1,000 trained hackers to go into transferring Merrill Lynch
accounts to the Fed and your bank account to the Fed and the Feds
to you—and you would probably come out ahead on that detail—
but you transfer these things around, and you foul up the economic
system of the whole country. It is to that level of importance now.

So the point is where you are setting up a brand new system like
this, and where there has been fraud and abuse, you may want to
contact the NSA people and have them give you some advice on
how you can set this up to prevent people from getting into your
system. There has been fraud and abuse in here, and there is going
to be more as you go to computers if you do not do it right.

Thank you much. That is all.
Senator COLLINS. Thank you.
Thank you very much, Mr. Vladeck. We look forward to working

with you. This is going to be an ongoing investigation.
I want to thank Senator Glenn for his participation in this hear-

ing.
We will have some additional questions for the record that we

would ask your cooperation in answering.
Mr. VLADECK. I would be delighted.
Senator COLLINS. And all the charts of our witnesses will be

made a part of the record, which will be left open for 10 days.
I want to thank everyone for coming today. I particularly want

to thank my staff for an excellent job in putting together this hear-
ing, led by Tim Shea, our Chief Counsel. The PSI staff, including
Ian Simmons, Don Mullinax, John Frazzini, Mary Robertson and
Lindsey Ledwin, worked very hard on this hearing. Medicare fraud
is going to be an ongoing effort of the Subcommittee. And I want
to thank Senator Glenn’s staff as well for their cooperation.

This hearing is now adjourned.
[Whereupon, at 12:40 p.m., the Subcommittee was adjourned.]
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