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ELECTRIC RESTRUCTURING LEGISLATION

THURSDAY, JUNE 17, 1999

HOUSE OF REPRESENTATIVES,
COMMITTEE ON COMMERCE,
SUBCOMMITTEE ON ENERGY AND POWER,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2123, Rayburn House Office Building, Hon. Joe Barton (chairman)
presiding.

Members present: Representatives Barton, Bilirakis, Stearns,
Largent, Burr, Whitfield, Rogan, Shimkus, Shadegg, Pickering,
Bryant, Ehrlich, Bliley (ex officio), Hall, McCarthy, Sawyer, Mar-
ke})r, Pallone, Gordon, Rush, Wynn, Strickland, and Dingell (ex offi-
cio).

Staff present: Joe Kelliher, majority counsel; Cathy VanWay, ma-
jority counsel; Donn Salvosa, legislative clerk; and Sue Sheridan,
minority counsel.

Mr. BARTON. The subcommittee will come to order.

We want to welcome the Secretary of Energy, the Honorable Wil-
liam Richardson.

Today we will have a hearing on electricity competition, the ad-
ministration’s bill, Comprehensive Electricity Competition Act of
1999. This is our seventh day of hearings on electricity restruc-
turing. The question before the Congress is whether retail markets
should be opened, how best to open them.

Today we see a very tangible sign of momentum as we hear from
the Secretary of Energy, Bill Richardson, about the Clinton Admin-
istration’s plan for a comprehensive electricity competition restruc-
turing bill. But before we start to discuss the bill, I have some good
news. The Texas legislature recently passed a restructuring bill
and I talked to George W. Bush yesterday on the telephone, that
he plans to sign that bill into law tomorrow in Austin, Texas. I am
very pleased that the Texas legislature voted so overwhelmingly to
give Texas consumers a choice in their electricity supplier. When
Governor Bush signs the bill tomorrow, it will be a banner day for
Texas and a major step in promoting choice for electricity con-
sumers across the United States.

Here in Washington, the action which just happened in Texas
should be helpful, as myself and Ralph Hall, the ranking member,
begin to craft a comprehensive consensus bill for the subcommittee
to consider in the near future. The bill is supported by a broad coa-
lition. The coalition will consist of business groups, labor unions,
utilities, environmentalists and many other groups. We hope that
it will show at the Federal level we can do the same things that

(D



2

Texas and other States have done in creating consensus at the
State level.

On April 15, 1999 the Clinton Administration issued its com-
prehensive electricity competition plan. The plan addresses retail
competition, consumer protection, transmission system reliability,
promotion of public benefits, and clarification of Federal and State
authority. It also examines what the scope of Federal legislation
should be with respect to reliability in transmission.

Many of us on the subcommittee had the pleasure of meeting
with Secretary Richardson several weeks ago in the first meeting
of our Tuesday working group which is being co-chaired by Con-
gressman Pickering and Congressman Sawyer. At that time we
were very encouraged by the administration’s willingness to work
together on the issue before us today. Myself and others on the
subcommittee and at the staff level have had a chance to study the
administration’s bill closer since it was introduced. I am heartened
to see that we agree on many of the same goals, although in some
cases perhaps there will be some disagreement about the means of
reaching those goals, especially with respect to the Renewable Port-
folio Standard and the Public Benefits Fund; but there are many
more issues of consensus than not, including the Federal and State
jurisdiction issue, the reliability standard issue, and PUHCA and
PURPA repeal, among others.

Utility competition benefits all consumers and electric utility re-
structuring should save American consumers up to $20 billion an-
nually. It is also noteworthy that billions of dollars in savings
should realize for Federal spending. Since the U.S. Government is
one of the largest consumers of electricity, it would stand to reason
that the Federal Government would realize enormous savings from
competitive electricity markets.

In 1997, the Federal Government used 53.6 billion kilowatt
hours, 55 percent of which was used by the Department of Defense.
At this rate for each 1 cent per kilowatt hour saved through com-
petition, the government saves half a billion dollars. In fact, the
GAO has estimated that Federal spending on electricity could de-
crease by as much as $8 dollars over several years if it purchased
its electricity competitively. That is a savings that even those of us
in Washington can appreciate.

I look forward to hearing from Secretary Richardson this morn-
ing on how the administration hopes to work with the Congress to
proceed on a comprehensive bipartisan electricity restructuring bill
to allow consumers in the United States to realize these savings.

Mr. Secretary, we welcome you.

[The prepared statement of Hon. Joe Barton follows:]

PREPARED STATEMENT OF HON. JOE BARTON, CHAIRMAN, SUBCOMMITTEE ON ENERGY
AND POWER

Today we gather for our seventh day of hearings on electricity restructuring. The
question before Congress has shifted from “whether” retail markets should be
opened to “how” best to open them. Today we see a very tangible sign of momentum
as we hear from Secretary of Energy Bill Richardson about the Administration’s
plans for a comprehensive electricity restructuring bill.

But before we start to discuss the Administration’s bill, I have some good news
to report. The Texas legislature has passed a restructuring bill and I have it on good
authority that Governor George W. Bush will sign that legislation into law tomor-
row.
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I am very pleased that the Texas legislature voted so overwhelmingly to give
Texas consumers a choice in their electricity supplier. When Governor Bush signs
the bill tomorrow it will be a banner day for Texas and a major step in promoting
choice for electricity consumers across the United States.

Here in Washington, this Texas action will be very helpful for me and Ranking
Member Ralph Hall in working to craft a comprehensive consensus bill in the Sub-
committee. The bill is supported by a broad coalition. This coalition consists of busi-
ness groups, labor unions, utilities and environmentalists, and has shown us at the
Federal level that broad consensus is possible.

Now back at the Federal level, on April 15, 1999, the Clinton Administration
issued its Comprehensive Electricity Competition Plan. This plan addresses retail
competition, consumer protection, transmission system reliability, promotion of pub-
lic benefits, and clarification of federal and state authority and examines what the
scope of Federal legislation should be with respect to reliability and transmission.

Many of us on the subcommittee had the pleasure of meeting with Secretary Rich-
ardson several weeks ago in the inaugural gathering of our Tuesday afternoon meet-
ings co-hosted by Congressman Pickering and Congressman Sawyer. At that time
we were encouraged by the Administration’s willingness to work together on this
critical issue. Now that I have had a chance to study the Administration’s bill closer,
I am heartened to see that we agree on many of the same goals, although in some
cases we disagree on the means of getting there, especially with respect to a renew-
able portfolio standard and a public benefits fund. But there are more issues of con-
sensus than not, including Federal/State jurisdiction, reliability standards, PUHCA
and PURPA repeal, among others.

Utility competition benefits all consumers and electric utility restructuring saves
American consumers $20 billion annually. Also noteworthy is the billions of dollars
in savings for Federal spending. As the largest consumer of electricity, the Federal
Government stands to realize enormous savings from competitive electricity mar-
kets. In 1997, the Federal government used 53.6 billion kilowatt hours, 55% of
which was used by the Department of Defense. At this rate, for each $.01 per kilo-
watt hour saved through competition, the government saves half a billion dollars.
In fact, the Government Accounting Office has estimated that federal spending on
electricity would decrease by as much as $8 billion over several years, if it pur-
chased that electricity competitively.

I look forward to hearing from Secretary Richardson how the Administration
hopes to proceed on electricity restructuring to allow consumers to realize this sub-
stantial savings.

Mr. BARTON. Does the gentleman from New Jersey wish to give
an opening statement?

Mr. PALLONE. Yes.

Mr. BARTON. The gentleman is recognized.

Mr. PALLONE. Thank you, Mr. Chairman, and I also want to wel-
come Secretary Richardson before our subcommittee once again. I
wanted to start by commending the administration for substan-
tially improving its restructuring bill since last year and, just by
example, I noticed improvements in the Renewable Portfolio Stand-
ard and inclusion of incentives for combined heat and power sys-
tems and distributed power technologies.

I also would applaud the inclusion of a Public Systems Benefits
Fund. Further, the bill includes stronger liability language, and
while the aggregation provision may leave some room for improve-
ment, it certainly is an important component of any comprehensive
restructuring bill and one which is important to protect consumers,
municipalities and cooperatives in all States.

In addition, I am glad that the administration has included emis-
sions trading in its bill. However, the bill does not go far enough,
in my opinion, to protect the environment. The administration’s cap
and trade program only applies to NOx emissions.

Shortly I will be reintroducing a bill that includes environmental
and consumer protection provisions, the heart of which is a multi-
pollutant emissions trading program. Addressing NOx emissions
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alone I don’t think will sufficiently reduce greenhouse gas emis-
sions. My bill will include trading for NOx, sulfate particulate mat-
ter, and carbon dioxide, and will address mercury emissions, as
well.

According to a study by the Alliance to Save Energy, the Union
of Concerned Scientists and others, “the U.S. electric sector alone
is responsible for about 8 percent of total global carbon dioxide
emissions,” and we must do our part to reduce these emissions. In
addition, if utilities act to reduce NOx emissions now, and then
have to retrofit to reduce other pollutants later, they will experi-
ence exorbitant costs. So, many utilities are supportive of the ap-
proach taken in my bill to simultaneously address multiple pollut-
ants.

Further, I think it makes practical sense to include all power
plants—old and new—in a trading program, as we restructure the
electric utility sector to level the playing field. Otherwise, con-
sumers would have an incentive to purchase cheaper or dirtier
power, and trading is the most cost-effective way for utilities to
achieve emissions reductions.

I look forward to hearing Secretary Richardson’s perspectives on
these and other provisions.

Thank you, Mr. Chairman, for holding this important hearing.

Mr. BARTON. Thank you, Congressman Pallone.

The gentleman from Kentucky, Mr. Whitfield, is recognized for
an opening statement.

Mr. WHITFIELD. Thank you, Mr. Chairman. All of us are anxious
for this 7th hearing this year on this important subject, and we are
particularly pleased that Secretary Richardson is with us today. He
has a wide breadth of experience in a lot of different areas and we
welcome his testimony.

I am focused on Section 701 of the administration’s bill, the NOx
cap and trade provision. When this legislation started out, all of us
were focused on a public policy discussion of deregulation of the
electrical industry, but as we explore these bills, we find more and
more environmental provisions in there. All of us are committed to
the environment, but we want to make sure we have a balanced
approach that is based on sound science and that is one of the pro-
visions that I particularly want to look this morning. I look forward
to the Secretary’s testimony and I yield back the balance of my
time.

Mr. BARTON. We thank you. The gentleman from Tennessee, Mr.
Gordon, is recognized for an opening statement.

Mr. GORDON. Thank you, Mr. Chairman. I just want to welcome
the Secretary back and say that in my memory I can’t think of any
member of the Cabinet who has inherited more long-festering,
high-profile issues than you, Mr. Secretary. To your credit, you
have stepped up to the plate, time and time again, to put a good
starting point with the administration and I hope that some of
these issues which have lingered can now move forward and I ap-
preciate your initiative.

Mr. BARTON. Does the gentleman yield back the balance of his
time?

Mr. GORDON. I yield back the balance of my time.
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Mr. BARTON. Does the gentleman from California, Mr. Rogan,
which to make an opening statement?

Mr. ROGAN. No opening statement. I look forward to the testi-
mony. Thank you, Mr. Chairman.

Mr. BARTON. And we recognize the gentleman from Florida, Mr.
Bilirakis for an opening statement?

Mr. BILIRAKIS. Thank you, Mr. Chairman. I have no opening
statement, and I thank you for this hearing. It is always good to
see Secretary Richardson who was an awfully good colleague when
he was with us here, and I trust will remain one. It is good to see
you, Bill.

Mr. BARTON. Does the gentleman from Michigan, Mr. Dingell,
wish to be recognized for an opening statement?

Mr. DINGELL. Thank you, Mr. Chairman. I ask unanimous con-
sent that my full statement be inserted into the word.

Mr. BARTON. Without objection, so ordered.

Mr. DINGELL. First, welcome back to the committee, Bill.

Second of all, I believe there are some questions that need to be
explored with regard to the administration’s bill.

First, how will these proposals affect the States? More than 20
States have enacted retail competition plans in one form or an-
other. Is it necessary for the Congress to micromanage these? What
burdens would the administration’s bill impose on the States and
which State prerogatives would be foreclosed? Does the bill transfer
to State utility commissions, authority normally exercised by legis-
latures of the States? If so, is this good? What kinds of proceedings
would States have to conduct?

How much would they cost? What would be the result with re-
gard to established policies of the State, including taxation? Which
States have already considered competition and would they have to
hold extensive new proceedings to conform with the bill’s opt-out
requirement?

Second, are we talking about deregulation or are we talking
about more regulation? The administration’s bill would confer
broad new authorities on FERC. FERC has a difficult and impor-
tant job to perform in seeing the electric utility industries are able
to function properly during a period of rapid change. Many of these
authorities are new. Are they within the capability of FERC? Will
their establishment require new authorities being given to FERC?

Congress gave FERC substantial new authority in the Energy
Policy Act of 1992, and since then the Commission has issued a
number of important transmission orders. Some of these are still
under review of the courts. Only last month FERC issued a major
proposed rule on regional transmission organizations. In the midst
of this rapid change it is imperative that the committee understand
the extent and the status of FERC’s current authority before decid-
ing whether to amend the power act again.

Third and last, what other policies are covered under the utility
restructuring umbrella? The administration bill includes a number
of noteworthy miscellaneous provisions that may or may not be re-
lated to the core issues in the electric restructuring bill. The legis-
lation would promote a number of social and environmental policies
with somewhat tenuous connection to the central debate, including
a renewable energy portfolio that recognizes some but not all re-
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nevgable resources. Why are we excluding some and including oth-
ers’

The NOx trading program to help EPA carry out an initiative
has been struck down by the courts. How will this work and why
is it there? Have we considered this in connection with air pollution
problems?

The next item is a public benefits program to provide matching
grants to the States which is apparently intended to cushion the
impact of retail competition. This is very interesting because it is
a brand new Federal fund which is going to have to be funded by
consumers. It appears to be susceptible to the same kind of raids
as the Nuclear Waste Fund which has been a play thing for the
budgeteers and for the appropriations people.

While these matters may have merits, I want to know how they
are going to work and why they are there and I want to know what
they are going to do and whether they are in the public interest.
I know, Mr. Richardson, my old and cherished friend, is going to
help us understand all of these questions. Welcome, Mr. Richard-
son.

Mr. BARTON. Does the gentleman yield back the balance of his
time?

Mr. DINGELL. I yield back the balance of my time, and I thank
you, Mr. Chairman.

[The prepared statement of Hon. John D. Dingell follows:]

PREPARED STATEMENT OF HON. JOHN D. DINGELL, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MICHIGAN

I welcome my friend and former Commerce Committee colleague Bill Richardson
to this hearing. The Secretary has brought us a very comprehensive legislative pro-
posal on electric utility restructuring, reflecting several years of work within the Ad-
ministration and the expertise of a number of interested agencies. I expect the hear-
ing to be informative and look forward to the Secretary’s testimony.

Mr. Chairman, as we examine the Administration’s bill and the other bills on elec-
tric utilities, three general areas should be pursued.

First, how will these proposals affect the states? More than twenty states have
enacted retail competition plans in one form or another. Does Congress need to
micromanage their activities?

What burdens would the Administration’s bill impose on the states, and which
state prerogatives would it foreclose? Does the bill transfer to state utility commis-
sions authority normally exercised by state legislatures—and if so, is this desirable?
What proceedings would states have to conduct—and how much will they cost?
Would states which have already considered competition have to hold extensive new
proceedings to conform with the bill’s “opt out” requirement?

Second, are we talking about deregulation or more regulation? The Administra-
tion would confer broad new authorities upon the Federal Energy Regulatory Com-
mission (FERC). The FERC has a difficult and important job to perform in over-
seeing the electric industry during a time of rapid change. It is possible that, after
thorough examination, the Committee may determine that new grants of regulatory
authority such as the Administration bill proposes are in fact warranted.

However, there is some irony in the suggestion implicit in this bill that, in order
to make markets more competitive, Congress must more closely regulate various as-
pects of industry behavior. Congress gave FERC substantial new authority in the
Energy Policy Act of 1992, and since then the Commission has issued a number of
important transmission orders. Some of these are still under review in the courts,
and only last month FERC issued a major proposed rule on regional transmission
organizations. In the midst of such rapid change, it is imperative that the Com-
mittee understand the extent and status of FERC’s current authority before decid-
ing whether or not to amend the Power Act again.

Third and last, what other policies are covered under the umbrella of utility re-
structuring? The Administration bill includes a number of noteworthy miscellaneous
provisions which may or may not be related to the core issues in any electric re-
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structuring bill. The legislation would promote a number of social and environ-
mental policies with varying degrees of connection to the central debate, including:

* a renewable energy portfolio that recognizes some, but not all, renewable sources;

* a NOx trading program to help EPA carry out an initiative which has been struck
down by the courts;

e a public benefits program to provide matching grants to states, which is appar-
ently intended to cushion the impact of retail competition. It is of particular
concern to me that this new federal fund, which will ultimately be financed by
consumers, appears to be susceptible to the same budgetary diversion as has
afflicted the Nuclear Waste Fund. This is not a path the Committee should
lightly tread again.

While it may be that these provisions have some merit, they have a uniformly reg-
ulatory cast which warrants our close attention in the context of a bill designed to
promote the operation of the free market.

I look forward to hearing the Secretary’s testimony, and to asking him questions
about the very significant legislative proposal he has brought before the Committee.

Mr. BARTON. Before we introduce Mr. Largent for an opening
statement, the Chair wants to make a point of personal privilege.
Susan DeLay, who is my senior district representative from Arling-
ton, Texas, recently married, is standing in the back of the room
and we welcome you, and if you want to sit down, we do have a
chair for you. We just can’t let you sit where the Secretary of En-
ergy is sitting. That is reserved for special people.

The Chair would recognize Mr. Largent.

Mr. LARGENT. Thank you, Mr. Chairman. I too want to welcome
the Secretary here today and thank him for his leadership at the
Department of Energy on this important issue.

I think that this particular issue presents a lot of opportunities
for the entire country that we will have the opportunity to benefit
in many, many ways, other than just seeing our electric bills go
down. I think the opportunities for job creation, economic growth,
improved environment, are many and so I want to thank him for
his leadership.

I think the ranking member raises a number of important ques-
tions and I hope that he will take the time to listen to the re-
sponses in this meeting, and I think he will get some satisfactory
answers to the questions that he raised as a result of the Sec-
retary’s testimony here today and I yield back the balance of my
time.

Mr. BARTON. The Chair would recognize the distinguished rank-
ing member of the subcommittee, Mr. Hall, for an opening state-
ment.

Mr. HALL. Thank you, Mr. Chairman. Of course I welcome Mr.
Richardson. The bill that they sent us this spring I think has
served pretty well to advance the debate. It frames the issues for
the subcommittee very well. Since you were here last, Mr. Richard-
son, the Texas legislature has passed a very comprehensive utility
restructuring bill that is going to be signed into law by President—
Governor Bush tomorrow. We will have some important questions
to ask you and we thank you again for your presence.

Mr. BARTON. I thank the gentleman for that opening statement.
Does the gentleman from Tennessee, Mr. Bryant, wish to make an
opening statement?

Mr. BRYANT. Thank you, Mr. Chairman. I am not sure that I can
top that. I may just let that lay out there to be taken into consider-
ation by all those here.
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Welcome, Mr. Secretary, and I thank you for being here today.
I certainly out of great respect for you and your office will limit my
remarks. We are all looking forward to hearing from you today on
these very important issues. I am sure that we certainly miss you
at third base as we approach that very important game next
Thursday.

Mr. BARTON. The Chair recognizes Mr. Markey for an opening
statement.

Mr. MARKEY. Thank you, Mr. Chairman, very much. I thank you
for holding this hearing. I have been, as you know, developing
ideas in this area as well, based upon my earlier discussions with
President Dukakis, I mean President Tsongas—as a former future
Cabinet officer in several administrations, I have learned to keep
my own enthusiasm for future administrations very low. However,
when there is a future administration, I am sure that Secretary
Richardson will continue his streak of the largest number of Cabi-
net posts ever held by a single American, and that is because he
is one of our great Americans.

And I thank you, Mr. Secretary, for your leadership in all of the
areas, not just here at the Department of Energy, but when you
were here on this committee and at the U.N. You have been one
of the most distinguished Americans of this decade and I thank
you. I think you will be remembered for that.

You know, here we are, I am up to my lifetime 100th hearing on
the restructuring of the electric utility industry. I was thinking of
missing it, but like Cal Ripken I thought that I would keep it going
for a while longer. Perhaps there is an end in sight.

You have had every question posed and every conceivable answer
that could be given, given. But out here there is still the remainder
of the monopoly segment of the utility industry, and I appreciate
their rabid enthusiasm for keeping monopolies in place. The same
group of cable and local telephone and long distance telephone and
wholesale electric monopolists sat here over the last 10 years, and
this final group of monopolists sit here, continuing to hope that
they can beat back the path of progress that will lead to lower elec-
tric rates and more job creation for our country. I understand that.

There are swimming pools and wings being built onto their
homes even as we sit here right now, and they clearly don’t want
this bill resolved for yet another Congress. That is their only goal.
They have no other goals. It is a natural instinct that all lobbyists
have, and there are an infinite number of questions that they can
raise about any bill, and I am sure that they are going to continue
to do so, sitting out there.

The gentleman from Oklahoma and I have done our best in intro-
ducing a comprehensive piece of legislation to answer many of the
questions that have been raised. Let me briefly discuss some of the
key elements of our compromise. Rather than a date certain Fed-
eral mandate, our bill provides for a flexible mandate that allows
States, municipal utilities, and co-ops the choice to opt out of retail
competition if they conclude that moving to competition will have
a negative impact on consumers, or if their monopolies just tell
their States that they don’t want any more competition, whichever
is a more powerful influence on the State.
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We have included provisions on reciprocity and PUHCA which
are intended to further incentivize States to move toward competi-
tion. Our bill also gives the FERC new authority to take action to
curb market power, which is absolutely critical as we move from
the old world of rate-regulated utility monopolies to a competitive
marketplace.

Under our bill FERC would be able to force utilities to mitigate
their market power. If the utility failed to take appropriate action,
FERC would be able to impose cost-based rather than market rates
on the utilities’ wholesale or retail sales, and could order a utility
to turn over its transmission facilities to a regional transmission
organization.

In addition, the Largent-Markey bill contains a number of impor-
tant provisions to protect consumers and the environment. It gives
the FTC the authority to mandate uniform consumer disclosure re-
quirements, including information regarding prices, generation
sources, and generation emissions. It prohibits cramming or slam-
ming and protects privacy, and it contains a number of provisions
aimed at ensuring that restructuring does not degrade environ-
mental protections. We have new tax credits for renewables and
energy efficiency which are aimed at incentivizing investment in
and expansion of renewables generation and efficiency. We have
net metering and interconnection provisions aimed at fostering the
growth of cleaner distributed power generation.

We took the administration’s bill as a working document. We
modified some of the sections trying to bridge the gulf between the
various philosophies and regions on this committee in an effort to
produce something that ultimately may be passable. I don’t think
that either of us contend that it is necessarily the Magna Carta but
it is a working, living document that has tried to deal with the
times——

Mr. BARTON. Would the gentleman from Massachusetts under-
stand that opening statements, with the exception of the ranking
members of the full committee and the chairman and subcommittee
chairman are normally 3 minutes.

Mr. MARKEY. I yield back the balance of my time, Mr. Chairman.

Mr. BARTON. We appreciate the opening statement. The gen-
tleman from Massachusetts has done yeomen’s work and is one of
many informed members of the subcommittee on this issue.

The chairman of the full committee has just arrived, and the
Chair would be happy to recognized the distinguished gentleman
from Richmond for an opening statement.

Chairman BLILEY. Thank you, Mr. Chairman. I apologize for
being late. I want to commend you not only for holding this hearing
on H.R. 1828, the Comprehensive Electricity Competition Act, but
also your leadership on this issue.

I know that the success of Congressman Pickering’s working
group is in no small part attributable to your hard work. I want
to personally thank you, Secretary Richardson, for your appearance
today and for your tireless efforts in championing a competitive
electric power market. Your participation, Mr. Secretary, I am con-
fident will make this hearing most useful.

“Retail competition will be good for consumers, good for the econ-
omy and good for the environment.” Those are your words, Mr. Sec-
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retary, but they could have as easily been mine. I am a Republican
and you a Democratic, but we both agree that a true competitive
electricity power market at both wholesale and retail levels bene-
fits all Americans. To its credit the Department of Energy’s leader-
ship in producing credible administration-wide analysis of competi-
tion’s impact on the economy makes clear that every customer,
urban and rural, wins with competition. And it highlights the fact
that efforts to short-circuit the process by going to other depart-
ments that have no expertise in energy are futile and lead to short-
lived and incorrect conclusions.

I believe it is fair to say that we both believe that competition
will lower all consumers’ electricity bills. Choice leads to a more ef-
ficient and leaner industry. It sparks innovative technologies and
services whose benefits will reach far. We both also share a strong
resolve that without comprehensive Federal restructuring legisla-
tion, all the benefits of competition will not accrue and those bene-
fits will not reach all consumers. This is an issue that is vital to
our national economy and impacts businesses across the country.
I hope the next time groups like the Chamber of Commerce con-
sider this issue, they listen to all of their members and call for con-
gressional action to spur retail markets.

While there are still several details on which we disagree, I am
confident with hard work and cooperation we will overcome any
and all obstacles to a comprehensive Federal electricity bill ush-
ering in competition and consumer choice. We must work together
to reach our mutual goal of a truly competitive electricity power
market.

Again, Mr. Chairman I commend you for holding this hearing. I
look forward to hearing the Secretary’s testimony and I thank you,
and I yield back the balance of my time.

Mr. BARTON. We thank you. Let me say, Mr. Chairman, your
willingness to support an open process and allow full participation
in a thorough series of hearings, if we get a bill, it is the reason
that we are going to get a good and comprehensive bill. It is your
leadership that is moving this forward in conjunction with the ad-
ministration; it is the reason that we are at this stage today.

The Chair would recognize the gentleman from Ohio, Mr. Saw-
yer, for an opening statement.

Mr. SAWYER. Thank you, Mr. Chairman. I am not going to take
full advantage of the time that you have allotted for opening state-
ments, but let me emphasize that I am convinced that the path
that we are on is something that will take place at this juncture
in our experience, a 100-year experience with the electric industry,
not because it is so long overdue, but because finally at long last
it can happen.

At the heart of that change is, I believe, a transmission system
that is the backbone of what will make retail competition possible.
That transmission system in order to be an effective medium for
competition has to be large and strong enough, interconnected
enough, flexible enough and sufficiently capable of attracting the
kind of capital that it will take to maintain itself and to grow in
response to the commercial and residential needs of the Nation.

I note in particular that the administration proposes mandating
transmission owners to join a regional transmission organization.
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I think that is one potential model but it is clear at least to me
that we need a flexible framework that is adaptable to many dif-
ferent conditions in many different parts of the country. I am inter-
ested in hearing your thoughts on that flexibility.

I suggested it before, but let me emphasize again, the ability to
maintain and raise capital to grow the grid, I think, is a critical
element in real retail reform.

In closing, let me mention that in some ways we are really in the
same condition that the U.S. highway system was at the end of the
Second World War. You could get from any place in the country to
any place in the country, but on that system you ran into many
roadblocks, bottlenecks and a lot of backed-up traffic. It took the
thoughtful design of an interstate highway system along a con-
sistent Federal model that recognized differences in various parts
of the country and that was capable of meeting the growing
changes of the country that led us to have the commercially impor-
tant transportation system that we have today.

In no small way, the transmission system of an electric grid rep-
resents the same critical element in the commercial future of the
Nation. I look forward to hearing your comments. Thank you, Mr.
Chairman.

Mr. BARTON. Thank you, Congressman Sawyer. The gentleman
from Illinois, Mr. Shimkus, is recognized for an opening statement.

Mr. SHIMKUS. Thank you. When the ranking member went
through his list of questions, I saw, Mr. Secretary, you called up
Rich Glick to the table to help you be prepared to answer those
questions, and I appreciate and I want to thank you for being in-
volved in the working group and allowing Rich to sit in, on a week-
ly basis, the working group headed by Congressman Sawyer and
Congressman Pickering. I think it is going to be the foundation for
movement on this issue and I think it has been very valuable and
we have covered a lot of issues. I hope Rich is taking back all of
the good information that we are discussing. I want to thank you
for being part of that process. You were the first one who came be-
fore the working group and I want to thank you for that.

Mr. BARTON. We thank the starting catcher for the congressional
baseball team for that statement.

We welcome the opening statement from the gentleman from
Chicago, Mr. Rush.

Mr. RusH. Thank you, Mr. Chairman. After weeks and months
of hearings on electricity restructuring, it appears that this sub-
committee is finally moving toward legislative hearings and mark-
ing up a bill. As you know, in 1997 my home State of Illinois began
the process of electricity competition by passing its own consumer
choice bill. The State’s law provides for a phased-in schedule for
customer choice beginning October 1, 1999 through May 2002.

In the State law, however, electric co-ops and municipal systems
may elect to enter the competitive marketplace to offer their cus-
tomers choice, but they are not required to participate. Currently
my district does not have any cooperatives. However, I am curious
as to how the administration’s bill will effect how Illinois has cho-
sen to treat cooperatives.

Furthermore, in light of what can be a trend started in New
York city of intercity cooperatives, I have further interest in how
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smaller cooperatives which might possess few transmission lines
migfl‘}t be affected by new FERC regulations such as transmission
tariffs.

Additionally, Mr. Chairman, I want to ensure that we get a bill
that will truly produce competition and not simply establish great-
er regulation and thus stifle what we originally set out to do. I sup-
port greater competition, greater reliability and most of all greater
consumer protection. To the extent that a bill comes before this
committee that provides these elements and also is in accordance
with what the State of Illinois has begun, that bill will have my
support.

Mr. Chairman, I look forward to today’s hearing and I thank the
Secretary for joining us today.

Thank you, Mr. Chairman, and I yield back the balance of my
time.

Mr. BARTON. We recognize Mr. Burr for an opening statement.

Mr. BURR. Thank you, Mr. Chairman. I would use that time to
welcome the Secretary and I yield back the balance of my time.

Mr. BARTON. The Chair recognizes the gentleman from Mary-
land, Mr. Wynn, for an opening statement.

Mr. WyYNN. Thank you, Mr. Chairman. I would like to thank you
for your hard work. This is obviously a very difficult and complex
issue and you have done a lot of good work on the issue. I too am
looking forward to hearing from the Secretary and specifically his
comments in a couple of areas.

First, consumer savings for the retail customer. I think it is
abundantly clear that large wholesale customers will do very well
under a deregulated scheme. It is less clear that consumers at the
neighborhood level will achieve those savings. I would certainly
like to hear the Secretary’s comments on that.

Second, my State of Maryland has also entered the deregulation
business. We have our own program in place which I think is a
very sound one. I would also like to hear the Secretary’s comments
with respect to what the appropriate Federal role should be in light
of the fact that so many States have already moved in this area,
and specifically what role the Federal Government should play on
the question of stranded cost.

I welcome you, Secretary Richardson, and I look forward to your
comments. Thank you, Mr. Chairman. I yield back the balance of
my time.

Mr. BARTON. Thank you, Congressman Wynn.

Before I introduce Congressman Pickering, coming into the hear-
ing room are 47 Girl Scouts from my district down in Fort Worth,
Texas. Welcome to Congress and welcome to Washington, DC. With
that, we would welcome Mr. Pickering for an opening statement.

Mr. PIiCKERING. Thank you, Mr. Chairman, I want to welcome
the Secretary and thank him for his commitment. I kind of feel like
I am hidden over here.

Mr. BARTON. They can hear you.

Mr. PICKERING. I want to thank you for your leadership and
Chairman Bliley for his leadership. I do think that we are reaching
critical mass in the working group and the different individuals
and committee members that have worked hard putting proposals
together. Again, I just thank you for your leadership and the point
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where we are today; I think we are close to reaching an agreement
that can give us the momentum to move forward on this very crit-
ical issues. Thank you, Mr. Chairman.

Mr. BARTON. I would ask the young ladies if you can go out in
the hall. As soon as I recognize Secretary Richardson, I will come
out and visit with you.

Seeing no other members

Mr. PICKERING. We still extend the invitation to the Secretary to
join us next Thursday on the baseball field.

Mr. BARTON. We are working on that.

[Additional statements submitted for the record follow:]

PREPARED STATEMENT OF HON. KAREN MCCARTHY, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MISSOURI

Thank you Mr. Chairman. I welcome the opportunity to continue the dialogue on
electricity deregulation. As the last major industry to approach deregulation in cur-
rent history I think it is important that we carefully consider all options and act
with measured reason.

Our states are the incubators of change and progress. In conjunction our actions
at the Federal level should compliment their successes and be mindful of the poten-
tial negative impacts which might occur through a federal mandate. I represent a
district in a low cost state—Missouri. My concern is that consumer’s in my district
a]rolld state are not paying more for power supplies that potentially could be less reli-
able.

There are some good items in this measure and our challenge is to refine them
and develop a consensus on the matter. One which I view as a positive step deals
with the renewable energy provisions. Employing these green technologies make
sense and in the long-term yields a comparative advantage through competition and
for our environment. Affording incentives for utilities to pursue a strategy utilizing
renewable sources is positive and a provision which should be enhanced.

When I am home in my district each week, I visit with constituents in a number
of settings both formal in community meetings and informally at the City Market
or car wash. In my conversations with these individuals they express opinions on
a variety of issues. Every time the subject of electricity deregulation comes up—they
as a consumer assume that their rates will go down and their service will remain
the same. Our experiences from other industries suggest that improvements can
occur but the next step of better rates and service does not always follow.

Our challenge is to make this perception among the citizens a reality. In order
to accomplish this the consumers both residential and commercial must be foremost
in our mind as we continue to move forward on deregulating electricity. When look-
ing at stranded costs we ask how will this effect the consumer. In deciding if the
state regulatory body or state legislature should determine “opting out” of retail
competition—we ask how will this effect the consumers. As the evolution of FERC’s
authority is refined—we ask how will this effect the consumers.

I welcome today’s dialogue as another step toward a measured approach for ad-
dressing electricity deregulation. Ultimately we are talking about people’s light and
heat—we have to get it right—errors could make the difference between life and
death.

I yield back, the balance of my time—thank you.

PREPARED STATEMENT OF HON. TED STRICKLAND, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF OHIO

Thank you Mr. Chairman. I would like to take tins opportunity to thank the Sec-
retary for appearing before us today to respond to questions about the Administra-
tion’s proposal for restructuring the electric industry. I welcome you and I look for-
ward to your testimony.

Briefly, I will mention some of my concerns for rural southern Ohio as we consider
electricity restructuring legislation. I represent fourteen counties in southern Ohio,
twelve of which are Appalachian Counties. The southern part of Ohio enjoys very
reasonable, low-cost electricity. This is not the case in the northern part of the state
of Ohio. I am concerned that under retail competition, my constituents will see their
rates increase over time and they will not be part of the $20 billion annual savings
assured consumers under H.R. 1828. These low energy costs help us compete for
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jobs and economic development that are so desperately needed in this region, which
faces unemployment rates of nearly 12%.

At this subcommittee’s March 18, 1999 hearing, the Chairman of the Public Utili-
ties Commission of Ohio, Mr. Glazer, testified that: “Ohio has high electric costs in
the northern part of our state (up to 12 cents per kWh), and much lower costs in
the southern part of the state.” Given this statement, I asked him how he thought
electric restructuring could result in a reduction of electric costs in the southern
part of the state. He responded that states surrounding Ohio, such as Kentucky and
West Virginia, have rates below those of southern Ohio and therefore, my constitu-
ents could expect to see lower electric rates if retail competition were implemented.
While that may be possible, I wonder what happens if West Virginia and Kentucky
do not adopt retail competition plans. I am very interested in hearing your testi-
mony on both the “opt-out” and reciprocity provisions included in H.R. 1828.

I am also concerned about the impact the environmental provisions of H.R. 1828
will have on the economic well-being of southern Ohio which is dependent upon
coal-fired power plants.

Finally, Mr. Secretary, it is my pleasure to welcome you here today to discuss a
very complicated issue and I thank you for coming to the Hill to answer our ques-
tions. Although, I have outlined some of my general concerns and interests, I look
forward to your entire testimony.

Mr. BARTON. Mr. Secretary, you are going to be recognized for
such time as you may consume as soon as the Girl Scouts and their
sponsors leave.

Mr. Secretary, we do welcome you to the subcommittee, and you
are recognized for such time as you may consume. Your entire writ-
ten statement, which was on time and we appreciate that, is in the
record in its entirety. We welcome you to the subcommittee once
again, and you are recognized for your opening statement.

STATEMENT OF HON. BILL RICHARDSON, SECRETARY OF
ENERGY

Mr. RICHARDSON. Thank you very much, Mr. Chairman and
members of the committee. It is good to be back in the House and
in m)(li old committee, the best committee in the House, I am con-
vinced.

Let me also thank many of our colleagues for the gracious re-
marks they have made. I wanted to commend your process. We
have worked together with the Pickering group, we have partici-
pated in many hearings. We have been engaging in a good dialog.
I hope that continues, and we are ready to work with you as we
move ahead with a bill.

I was particularly pleased that Congressmen Largent and Mar-
key and Burr attended the administration’s unveiling of our bill
and I then attended Congressman Largent’s and Markey’s bill un-
veiling, and I think it is the spirit of cooperation that is working
so well. I want to commend Congressman Pickering’s group for
bringing many important issues to our attention.

Mr. Chairman, the Clinton Administration supports restruc-
turing because we believe that retail competition, as provided for
in the administration’s bill, will be good for consumers, good for the
economy, and good for the environment. Companies that had no in-
centive to offer lower prices, better service or new products are now
going to compete to earn your business. Twenty-two States have al-
ready acted on restructuring proposals to allow consumers to
choose among competing power suppliers; Texas, I believe, being
the last one. Almost every other State is considering it.

Clearly States are leading the way, as they should be, but if
State programs are to reach their full potential, Federal action is
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necessary. Electrons do not respect State borders. Electricity mar-
kets are becoming increasing regional and multiregional. Actions in
one State can and do affect consumers in another. States alone
can’t ensure that regional power and transmission markets are effi-
cient and competitive. They can’t ensure the reliability of the inter-
state power grid. They can’t remove the Federal statutes that im-
pede competition, and they can’t provided for meaningful competi-
tion in regions served by Federal utilities.

Mr. Chairman, the absence of Federal legislation is having a real
impact. Utilities have postponed making important decisions until
they learn from both State and Federal Governments what the new
rules of the road will be. As a result, generating capacity reserve
margins are being squeezed in some places, and that is evident by
some of the opening statements today.

Last summer we saw what can happen when decisions are de-
layed. A combination of hot weather, severe storms and tight gen-
erating and transmission capacity produced serious power short-
ages that caused huge price spikes in the Midwest. Just last week
it took only a brief heat wave to stretch power supplies in New
England to the limit. While major power outages were avoided, the
fact remains that insufficient transmission and generating capacity
was the chief culprit and it will be again unless the rules are made
clear, and soon.

In April I delivered to Congress the administration’s plan for
these rules of the road. This legislation includes provisions we feel
are needed to make the most of State and retail competition plans.
Our proposal would save consumers in all 50 States at least $20
billion per year, and I notice that Congressman Dingell raised some
very important issues and questions. And as a result of the ques-
tions that he asked me recently, we ordered a full economic study
to try to answer those questions. The study has been completed
and I would be pleased to respond to some of those questions relat-
ing to the economic and environmental and competitive impact of
this legislation.

Our legislation would reduce greenhouse gas emissions by the
year 2010 by the equivalent of that generated to power 30 million
American homes. At the same time, it offers State and local flexi-
bility, which I think is essential to make legislation work. Nearly
half of the States have already adopted retail competition pro-
grams. Eighteen of this subcommittee’s 31 members represent
States that have taken action. We believe all States should, but we
are not advocating a “one size fits all” solution.

In our legislation, all consumers could purchase power from the
supplier of their choice by January 1, 2003. However, individual
States and non-regulated utilities could opt out from this require-
ment if they find that their consumers would be better served by
another policy or the current monopoly system. This approach rec-
ognizes that individual States and non-regulated utilities may face
unique challenges, and they need the leeway to deal with it.

Mr. Chairman, let me take a moment to outline what the admin-
istration bill does. First it empowers all consumers to reap the full
benefits of competition.

Second, it makes the electric grid more reliable.
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Third, it promotes more efficient and competitive interstate mar-
kets.

Fourth, it removes Federal roadblocks to State competition plans.

Fifth, it allows Native Americans, tribes and others living in re-
mote areas to participate in the competitive marketplace.

Sixth, it removes roadblocks to competition in the regions served
by the Tennessee Valley Authority and the Federal Power Mar-
keting Administration. They should compete like everybody else.

And last, it enhances the environmental benefits associated with
competition, which includes making renewable energy and con-
servation part of the mix. This is why we have increased the re-
newable portfolio standard. Yes, to make the bill greener.

When we unveiled the administration’s bill in April, I was joined
by 3 members of this subcommittee, by several members of the
Cabinet, and more than 20 representatives from diverse interests,
from investor-owned utilities to consumer groups, to power market-
ers, to independent power producers. While they did not necessarily
all agree on the administration bill or on any one single approach,
their message was loud and clear: The time for Federal legislation
is now.

As I said, Mr. Chairman, we want to work with you and the
other members of the full committee, on a bipartisan basis. I too
commend Chairman Bliley’s initiative in setting forth a dialog to
get a bill passed this session to get the job done, and I would be
very pleased to answer any questions any member of the sub-
committee would have. Thank you.

[The prepared statement of Hon. Bill Richardson follows:]

PREPARED STATEMENT OF HON. BILL RICHARDSON, SECRETARY, DEPARTMENT OF
ENERGY

INTRODUCTION

Mr. Chairman, thank you for inviting me to testify today on the Clinton Adminis-
tration’s Comprehensive Electricity Competition Act (CECA).1 This legislation lays
out our vision for the role the Federal government should play in the transition to
retail competition.

The Clinton Administration supports electric restructuring because we believe
that retail competition, as provided for in the Administration bill, will be good for
consumers, good for the economy and good for the environment. Companies that had
no incentive to offer lower prices, better service, or new products will now compete
to earn your business. Consumers will save money on their electric bills. Lower elec-
tric rates will also make businesses more competitive by lowering their costs of pro-
duction. By promoting energy conservation and the use of cleaner and more efficient
technologies, greenhouse gas emissions will be reduced.

The rules and regulations that, since the New Deal, defined and directed the de-
livery of electricity to consumers are disappearing. Twenty-two states have already
approved restructuring proposals to allow consumers to choose among competing
power suppliers. Almost every other state has the matter under active consider-
ation. What once appeared to be an experiment by a few high cost states, is now
a trend that is sweeping the nation.

States are, and should be, leading the way, but Federal action is necessary for
state restructuring programs to achieve their maximum potential. Electrons do not
respect state borders. The fact is that electricity markets are becoming increasingly

1The Administration transmitted CECA to Congress in two separate parts. The first part,
which was introduced by Congressmen Bliley and Dingell (upon request) as H.R. 1828 on May
17, includes all of the non-tax-related provisions in the Administration’s proposal. The portion
of the legislation which would amend the tax code has not yet been introduced in the House
of Representatives. Both parts of the bill were introduced in the Senate by Senators Murkowksi
and Bingaman (upon request)—S. 1047 and S. 1048—on May 13.
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re}glional and multi-regional. Actions in one state can and do affect consumers in an-
other.

States alone can’t ensure that regional power and transmission markets are effi-
cient and competitive. And they can’t provide for the continued reliability of the
interstate bulk power grid. Moreover, states can’t remove the Federal statutory im-
pediments to competition and enable competition to thrive in the regions served by
Federal utilities.

The fact is that retail competition can’t and won’t reach its full potential without
comprehensive Federal electricity restructuring legislation. Neither state nor Fed-
eral regulators have the necessary tools to ensure that electricity markets operate
as efficiently as possible without complementary action by Congress.

Significant uncertainty remains. Utilities have deferred making important deci-
sions on new generation and transmission resources because of the uncertainties
over the rules of the road they will be operating under. As a result, generating ca-
pacity reserve margins have tightened. Last summer, we witnessed the impact of
the delay in decision making when a combination of hot weather, severe storms and
a shortage of generating capacity led to significant power shortages that caused
large price spikes in the Midwest. Just last week, during a brief heat wave, power
supplies in New England grew very tight. While, fortunately, major power outages
were avoided, the fact is that insufficient generation and transmission capacity was
a contributing factor. Because the New England states are proceeding with restruc-
turing programs, major capacity additions are being planned for that region and ca-
pacity shortfalls should be avoided in the future. Unfortunately this is not the case
everywhere. Utilities and other market participants need to know what rules and
regulations they will be operating under in order to respond to generation and
transmission capacity shortages. Legislation laying out the Federal regulatory
framework for restructuring would go a long way towards eliminating the uncertain-
ties that exist.

Comprehensive Electricity Competition Act

On April 15, I transmitted the Administration’s Comprehensive Electricity Com-
petition Act to Congress. This legislation contains the provisions which we believe
are necessary to maximize the benefits associated with state and local retail com-
petition programs. The Department of Energy’s Office of Policy recently released its
Supporting Analysis for the Administration’s proposed legislation, copies of which
have been made available to the Committee. This analysis estimated the economic
and environmental benefits associated with retail competition and the Administra-
tion’s legislation and concluded that (1) annual savings of at least $20 billion per
year would be achieved; (2) residential consumers in all states would benefit from
retail competition and (3) greenhouse gas emissions would be reduced by an esti-
mated 40 to 60 million metric tons annually by 2010.

Mr. Chairman, I would like to take a few minutes to outline many of the key pro-
visions included in the Administration’s bill.

Removing Statutory Impediments to Competition

The existing Federal regulatory framework for the electric power industry was es-
tablished with the enactment of the Federal Power Act and the Public Utility Hold-
ing Company Act (PUHCA). This framework does not readily accommodate state ini-
tiatives to institute competition among retail suppliers. In fact, certain Federal stat-
utes may prove unworkable in restructured markets.

CECA includes several provisions designed to remove these impediments. For in-
stance, the Federal Energy Regulatory Commission (FERC) would be provided with
clear authority to enable retail transmission access to complete an authorized retail
sale. In addition, the bill would repeal PUHCA, but provide for increased access to
holding company books and records for state regulators and FERC.

State and Local Flexibility

As I mentioned earlier, the Administration supports restructuring and retail com-
petition, as provided for in the Administration’s bill, because it is good for con-
sumers, the economy and the environment. While nearly half of the states have al-
ready adopted retail competition programs, we believe that all States and non-regu-
lated municipal and cooperative utilities should be encouraged to embrace the bene-
fits of retail competition. Our legislation establishes a target date of January 1,
2003, by which all consumers would be able to purchase power from the supplier
of their choice. However, individual states and non-regulated utilities could opt-out
from this requirement if they find, on the basis of a public proceeding, that con-
sumers would be better served by an alternative policy or the current monopoly sys-
tem.
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This approach, while establishing a preference for competition, recognizes that in-
dividual states and non-regulated utilities may face unique challenges and should
have some discretion. Those states and unregulated utilities that have already im-
pleménted competitive programs would be grandfathered-in by filing a notice with
FERC.

Promoting Competitive Interstate Markets

Enacting a statute declaring that “there shall be competition” is not enough.
Eliminating monopoly franchises and cost-of-service regulation still leaves in place
the gaditional vertically-integrated structure not suited for efficient and competitive
markets.

Access to transmission facilities which remain a monopoly function must be avail-
able to all potential suppliers on a non-discriminatory basis. FERC’s Order Nos. 888
and 889 took critical steps in opening electricity markets to competition by requiring
jurisdictional utilities to file open access transmission tariffs. However, effective
competition requires that electricity suppliers have access to all necessary trans-
mission facilities, regardless of ownership. The Administration’s bill would subject
the transmission facilities of all utilities, including those owned by Federal, munic-
ipal and cooperative utilities, to FERC jurisdiction to provide for greater and more
efficient competition. CECA would also codify FERC’s authority to impose open ac-
cess requirements on jurisdictional utilities.

While open access reduces a transmission owner’s ability to discriminate in the
provision of transmission service, the separation of the operation and control of
transmission facilities from generation through participation in an independent Re-
gional System Operator (RSO) structure would greatly reduce the risk that oper-
ation of the transmission system could be distorted to favor some generators or cus-
tomers over others. An efficiently dispatched and properly priced bulk-power system
might not develop absent the establishment of independent regional system opera-
tors. CECA would provide FERC with the authority to require that a transmission
ovgéer relinquish operational control over transmission facilities to an independent
RSO.

In certain instances utility companies may have the ability to exercise market
power by virtue of high concentrations of ownership of generation facilities in a par-
ticular region. The Administration’s bill would also provide FERC with the author-
ity to remedy concentrations of market power in wholesale power markets. In addi-
tion, FERC would be able to remedy retail market power problems upon the request
of a state implementing retail competition.

Consumer Protection

While we expect retail competition to benefit all classes of consumers, we are
mindful that small consumers must be adequately protected. The Administration’s
legislation contains a variety of provisions designed to ensure that consumers have
adequate purchasing power and access to information and that electricity suppliers
don’t engage in fraudulent practices.

One way that consumers can increase their purchasing power and access to low
cost electricity in a competitive marketplace is through aggregation. Aggregation is
the process whereby electric consumers join their loads in order to leverage buying
power. While most State competition programs will encourage aggregation, it is es-
sential that State and Federal laws not impose barriers for an entity to participate
in aggregation. The Administration’s bill would make it clear that no State or Fed-
eral law can be applied to impede aggregation in a competitive market.

Consumers will also need reliable information so that they can compare the prod-
ucts and prices offered by electricity suppliers and make informed choices. The Ad-
ministration’s bill would enable DOE to require all electricity suppliers to disclose
in a uniform, easy to read “label”, basic information on the price, terms and condi-
tions of service, the type of generation source and generation emissions characteris-
tics.

Certain service providers in the competitive long distance and emerging competi-
tive local telephone markets have engaged in fraudulent practices, such as slam-
ming and cramming2. There is a concern that slamming and cramming could also
occur in a competitive retail electric market. As a result, CECA would empower the
Federal Trade Commission to establish and enforce anti-slamming and anti-cram-
ming provisions against unscrupulous power providers and marketers.

2“Slamming” is the practice of changing a customer’s service provider without that customer’s
knowledge. “Cramming” is the practice of billing a customer for unauthorized or fictitious serv-
ice.



19

Reliability

The electric utility industry, through a tradition of voluntary self-regulation and
cooperation, has performed admirably in maintaining reliability of the transmission
grid over the past thirty years. However, in a highly competitive market environ-
ment, a different mix of incentives will be at work. There will be pressures to cut
costs and to drive the power grids harder, to squeeze as much economic value out
of them as possible. Moreover, since many transmission owners will also be in the
power generation and marketing business, there may also be an incentive to exer-
cise control over strategic parts of the transmission system for economic purposes,
perhaps using reliability concerns as a pretext.

CECA implements the recommendations of the DOE Task Force on Electric Sys-
tem Reliability, chaired by Phil Sharp, and adopts almost all of the legislative pro-
posal offered by the North American Electric Reliability Council (NERC). FERC
would be given the authority to approve and oversee an organization that will pre-
scribe and enforce mandatory electric reliability standards. FERC would review all
mandatory reliability standards developed by the organization to ensure that they
are in the public interest and reflect an appropriate level of reliability.

It is also essential that both states and the Federal government develop tools to
minimize both the occurrence and impact of power outages. DOE has traditionally
been relied on to evaluate power system failures and develop recommended actions
to minimize recurrences. However, without a dedicated in-house capability, it would
be difficult for DOE to carry out this function in an increasingly complex competi-
tive market. As a result, we are proposing that an independent Electricity Outage
Investigation Board be created to investigate major incidents and report its findings
to DOE to prevent future outages.

In addition, we are proposing to approve interstate compacts for regional trans-
mission planning among the states. Such compacts will enable states to address
transmission capacity issues to avoid power outages.

Renewable Energy

Retail competition has the potential to increase the amount of renewable energy
generated because it will allow environmentally-conscious consumers to purchase
“green” energy packages from suppliers. However, the inherent uncertainty of the
transition to competition, the recognition of important environmental and energy di-
versification benefits from renewables, and the fact that existing Public Utility Reg-
ulatory Policies Act (PURPA)3 requirements related to renewable energy are incom-
patible with competition suggests that Federal policy towards renewable energy
should be revisited in the context of restructuring.

CECA would establish a Federal Renewable Portfolio Standard (RPS) that re-
quires all electricity sellers to cover 7.5% of their electricity sales with generation
from non-hydroelectric renewable sources such as wind, solar, biomass or geo-
thermal energy by 2010. Retail sellers could meet the proposed RPS requirement
by generating sufficient renewable electricity or by purchasing tradeable renewable
electricity credits from those sellers that exceed the RPS requirement, or by some
combination of these strategies. The RPS would also provide for double credits for
non-hydroelectric renewable power generated on Indian lands.

To hold program costs down, the Administration’s proposal would allow electricity
sellers to purchase credits from the Department of Energy at a cost of 1.5 cents/
kwh. As a result, sellers would not be forced to pay excessive amounts for credits
that are sold by other electricity providers that exceed the 7.5% RPS requirement.

The Renewable Portfolio Standard—together with the Public Benefits Fund, provi-
sions regarding the use of combined heat and power and distributed power tech-
nologies, and consumer information about generation source and emissions charac-
teristics—make up an important package of environmental provisions. This com-
prehensive group of measures will ensure that the economic benefits of restruc-
turing are achieved in a manner that also benefits the environment.

Public Benefits

The Administration is concerned that retail competition could lead to reduced sup-
port for electricity-related programs that provide important public benefits. Under
cost-of-service regulation, programs supporting and promoting renewable genera-
tion, energy efficiency and low-income assistance were supported in part through
utility rate structures, and utilities recovered the costs of approved programs within
their monopoly service area as a part of the overall cost of service. In a competitive

3PURPA requires utilities to purchase the electricity generated at certain renewable and co-
generation facilities at the utilities’ avoided cost. CECA proposes to repeal the “must buy” provi-
sion of that Act, prospectively.
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environment, utilities may be unwilling to include in their rates the cost of pro-
grams not included in the rates of their competitors.

We support the creation of a public benefits fund (PBF) to provide matching funds
to States for low-income assistance, energy efficiency programs, consumer education
and the development and demonstration of emerging technologies, particularly re-
newables. The PBF would be funded through a generation or transmission inter-
connection fee on all electricity capped at 1 mill per kwh. No more than $3 billion
annually could be provided to the states for these programs.

Rural and Remote Areas

While our analysis concludes that rural America will benefit from electric restruc-
turing, we recognize that some have expressed concerns about the impact of com-
petition on rural areas. As a result, the Administration has proposed that a “rural
safety net” be available should expectations associated with competition not be real-
ized. Under the safety net provision, a national wires charge of up to .17 mills per
kwh would be available to generate funds if the Secretary of Energy determines that
competition has adversely impacted rural consumers.

The Administration’s Comprehensive Electricity Competition proposal is projected
to provide significant benefits to electricity consumers connected to the three major
power grids that serve the continental United States by accelerating the transition
to competitive electricity markets. However, the situation of remote communities
that may not be connected to the major power grids or that have transmission con-
straints merits particular attention. These communities, which may not have access
to competing suppliers, also face high costs which can pose a significant barrier to
economic development. The Administration bill would authorize grants programs for
persons living in remote communities and Indian tribal land to address their elec-
tricity needs.

Federal Utilities

Three of the four remaining Federal Power Marketing Administrations 4—Bonne-
ville Power Administration (BPA or Bonneville); the Western Area Power Adminis-
tration (WAPA); and the Southwestern Power Administration (SWPA)—own trans-
mission lines in the regions they serve. In fact, Bonneville is the major transmission
owner and operator in the Pacific Northwest; with over 75% of the region’s high
voltage transmission capacity, with major links to Canada and other regions of the
United States.

As I discussed earlier, we believe it is important that FERC’s open access author-
ity extend to transmission facilities owned by the PMAs. We also believe it is essen-
tial to the proper development of competitive markets that Federal transmission fa-
cilities be subjected to other regulatory requirements in a manner similar to those
of other utilities. Therefore, CECA proposes to subject PMA transmission facilities
to Federal Power Act regulation. Our legislation does, however, recognize that the
unique obligations of the PMAs require slightly different regulatory treatment than
that accorded other utilities. For instance, FERC, in setting transmission rates for
the PMAs, would be required to ensure that amounts collected are sufficient to cover
costs so that the PMAs can repay what they owe the Treasury. In addition, our pro-
posal would allow FERC to allow the PMAs to impose transmission surcharges in
limited instances in order to pay for certain other costs, such as fish and wildlife
remediation.

CECA would also subject The Tennessee Valley Authority’s (TVA’s) transmission
facilities to Federal Power Act jurisdiction. However, Federal legislation needs to go
further in order to enable competition to occur in the Tennessee Valley.

TVA supplies power to 159 retail distributors in a region including almost all of
Tennessee and parts of six surrounding states. TVA also sells directly to 67 large
industrial and Federal customers. Due to statutory and contractual restrictions,
TVA is essentially the sole power supplier in the TVA region, and may only sell
power elsewhere under very limited circumstances.

The Administration’s bill would authorize competing utilities to sell power into
the Tennessee Valley beginning January 1, 2003 and require TVA to renegotiate its
contracts with existing customers on several matters, including the ability to pur-
chase power from others after 2002. At the same time, TVA would be permitted,
for the first time, to sell wholesale power outside of the Tennessee Valley in order
to mitigate its stranded costs.

4The Southeastern Power Administration (SEPA) does not own transmission facilities and,
therefore, is not subject to the provisions of CECA.
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Efficient Distributed Power and Combined Heat and Power

The Administration believes that retail competition will spur the development of
efficient distributed power (DP) and combined heat and power (CHP) technologies
that will make our electric system more cost effective, reliable and environmentally
friendly. However, there are currently certain statutory and regulatory barriers that
act to impede the effective deployment of these technologies. Given the significant
benefits associated with DP and CHP technologies, we have proposed actions to re-
duce these barriers.

For example, interconnection standards vary widely from utility to utility, thereby
discouraging widespread use of distributed generation. CECA proposes to establish
and implement national, uniform, and non-discriminatory technical interconnection
standards to facilitate the hookup of distributed power generation systems to dis-
tribution utilities.

In addition, we are concerned that present tax code treatment of DP technologies
may have the effect of discouraging their use in many types of applications. We are
proposing to amend the tax code to clarify that the depreciation schedule for all DP
equipment is 15 years. We are also proposing to establish an 8 percent investment
tax credit for qualified CHP systems placed in service in calendar years 2000
through 2002.

Municipal Tax-Exempt Debt

We fully expect that public power systems will participate in restructured envi-
ronments that allow competing, private generators of electricity to sell to customers
who formerly had no option but to be supplied by those public systems. Currently,
municipal utilities may finance their capital expenditures through the use of tax-
exempt debt. The tax-exempt status of the debt would be jeopardized if a municipal
utility participates in a competitive market. We believe that efficient, competitive
markets depend upon leveling the playing field with respect to capital costs. At the
same time, it is important that the tax-exempt status of debt previously issued by
public power systems for existing facilities not be put in jeopardy if a municipal util-
ity engages in competition.

Accordingly, the Administration is recommending that existing facilities financed
with outstanding tax-exempt bonds should be free from the tax code’s limitation, but
that new generation and transmission facilities should be ineligible for tax-exempt
bond financing. Municipal utilities would still be able to finance new distribution
facilities with tax-exempt debt.

CONCLUSION

When we released the Administration’s bill on April 15, several cabinet officials
and three members of this Subcommittee (Congressmen Markey, Largent and Burr)
and I were joined on a stage by more than 20 people representing a diverse set of
interests, including investor-owned utilities, municipal utilities, consumer groups,
power marketers and independent power producers. While they did not necessarily
all agree on the Administration bill, or any other single approach, their message
was loud and clear—the time for Federal legislation is now.

Mr. Chairman, we are pleased that the Subcommittee on Energy and Power is
holding hearings on electric restructuring. The Administration believes that Federal
restructuring legislation is needed sooner, rather than later, and we want to work
with you and the members of the Commerce Committee and staff, on a bipartisan
basis, to get the job done. I would be glad to answer any questions which you or
the other Committee members may have.

Mr. BILIRAKIS [presiding]. Thank you, Mr. Secretary. I am ad-
vised that probably within 20 minutes we are going to have 4 to
5 votes on the floor. Obviously you are accustomed to that. Would
you please identify the gentleman to your right?

Mr. RICHARDSON. Yes, this is Richard Glick. He is the Energy
Department’s point man on the electricity restructuring bill.

Mr. BILIRAKIS. Thank you. I would advise all members of the
subcommittee that all questions should be directed to the Secretary
and not to the counsel, although the counsel obviously will be coun-
seling Mr. Richardson.

I am going to yield to Mr. Hall to start off our questioning.

Mr. HALL. Mr. Secretary, as you have stated, 22 States have
committed themselves to retail choice, and I guess by the time Con-
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gress passes electric industry restructuring legislation, hopefully a
majority of States will already have acted to restructure their in-
dustries. A lot of these States will have addressed issues like sup-
port for renewable energy, net metering, consumer information dis-
closure, and a lot of other things.

I guess my question is: Does the administration support
grandfathering existing State plans that address these issues even
if thled}; don’t address them in the same way that the administration
would?

Mr. RiCHARDSON. Congressman Hall, the answer is yes. A State
public service commission or an unregulated municipal or coopera-
tive utility that proceeds with retail competition by our deadline,
which is January 1 of 2003, simply has to file a notice with FERC
and is exempt from the bill’s requirements to hold the proceeding
to consider whether to implement competition. No State, however
is grandfathered from any of the bill’s other provisions that are re-
lated to transmission access, market access and market power, re-
newable energy and public benefits. We think that these issues are
more interstate in nature and that everyone should participate.

Mr. HALL. I notice in your bill you create at least 15 new Federal
regulatory powers over retail sales, local services, and generation
in all of the 50 States, and these areas were traditionally regulated
by the States. I could list the powers or give you a list of them if
you would like. Among other powers, they included retail consumer
aggregation rules, a section set out in the notation that I will give
you, Federal requirements regarding State retail supply regula-
tions; it goes on to FTC rules barring slamming and cramming and
so on and so forth.

Do these new regulatory powers preempt the State in your bill?

Mr. RICHARDSON. No, they don’t.

Mr. HaLL. Will States that have already acted to restructure
their industries, like my State has, be forced to change their laws
in order to be in compliance with your requirements?

. Mr. RiICHARDSON. No, they would not be required to change their
aws.

Mr. HALL. Does the administration have a grandfather clause
that protects the 22 newly opened States like Texas from these
Federal regulatory regulations; yes or no?

Mr. RICHARDSON. Yes.

Mr. HaLL. Okay. That sounds like good news to me. I expected
a “no” from you on that. I yield back the balance of my time, Mr.
Chairman. I thank you.

Mr. Secretary, I am going to send you these 15 areas where it
appears that the Feds have taken over powers that belong to the
States and have you give me an answer in writing on that. And I
thank you.

Mr. RICHARDSON. We will do that.

Mr. BARTON. We thank the gentleman from Texas. The Chair
would recognize the distinguished full committee chairman for
questions, Chairman Bliley.

Chairman BLILEY. Thank you, Mr. Chairman. Does the adminis-
tration oppose enactment of stand-alone electricity legislation such
as the stand-alone PUHCA bill?

Mr. RICHARDSON. Yes, Mr. Chairman.
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Chairman BLILEY. Do you want to deal with electricity legislation
in a comprehensive manner?

Mr. RicHARDSON. That is correct. We feel if we made it stand-
alone, we would preclude our options to have a comprehensive bill.

Chairman BLILEY. Your testimony points out uncertainties over
the rules of the road as discouraging electric suppliers from invest-
ing in generation and transmission. Has that uncertainty contrib-
uted, in your opinion, to tight reserve margins in some regions?

Mr. RICHARDSON. Yes it certainly has, Mr. Chairman.

Chairman BLILEY. Do you think congressional action will spark
investment?

Mr. RICHARDSON. Yes, we think congressional action will spark
investment, spark the need for capital and increase competition
that is needed to get this process moving.

Chairman BLILEY. The Federal Government is the largest elec-
tric consumer in the United States. Do you have any estimate as
to how much the Federal electric bill paid by taxpayers could be
cut if we had nationwide retail competition?

Mr. RICHARDSON. We don’t have estimates, but we know that it
would be substantial. You are correct, the government is the larg-
est energy consumer. Our analysis that was completed recently,
which I would like to submit for the record, did not examine the
impact on government electric bills, but it suggests that retail com-
petition would produce significant savings for the Federal Govern-
ment.

Mr. BARTON. Are you actually submitting that document?

Mr. RICHARDSON. If I could, Mr. Chairman.

Mr. BARTON. Without objection, so ordered.

[The following was received for the record:]

Supporting Analysis for the Comprehensive Electricity Competition Act (DOE/PO-

0059, May 1999).—a paper copy has been provided to the Committee. It is also
available on the Internet at www.doe.gov/policy/ceca.htm.

Chairman BLILEY. Mr. Secretary, how much currently is the Fed-
eral Government spending on electricity? Do you have figures for
that?

Mr. RICHARDSON. $8 billion a year for total energy consumption.

Mr. BARTON. Our number is 55 billion kilowatt hours a year.

Mr. RICHARDSON. Including State and local governments, it is
about $20 billion per year for electricity. And I believe that the
Federal Government figure is $4 billion.

Chairman BLILEY. Thank you very much.

The administration bill has a flexible mandate and permits
States to opt out if they find implementation of the retail competi-
tion requirement will have a negative impact on a class of con-
sumers. How high a hurdle is that?

Mr. RICHARDSON. Mr. Chairman, what we want to do is make it
feasible, make it easy for the opt-out to take place. Here is the
standard. In other words, if a State regulatory commission decides
to opt out of competition, can a court overturn that decision? The
answer would be that our bill requires a State or nonregulated util-
ity to make a finding, after holding a proceeding, that a class of
consumers would be adversely affected before opting out.
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What the bill does is it further prohibits a person from seeking
a review of the State opt-out decision in Federal court. These deci-
sions would be subject to State court review under State laws.

Mr. Chairman, while the State statutory language is ambiguous,
we don’t intend to allow a court to substitute its judgment for that
of a State utility commission or a cooperative or a municipal utility.
So we would only envision a court to opt-out or to disapprove of an
opt-out decision if the procedural requirements weren’t complied
with.

Chairman BLILEY. Thank you. Thank you, Mr. Chairman.

Mr. BARTON. I thank the gentleman from Richmond. The Chair
would recognize the gentleman from Michigan, Congressman Din-
gell for 5 minutes.

Mr. DINGELL. Thank you, Mr. Chairman. I would like to welcome
my old friend, Mr. Richardson, back to his committee. Let’s look at
TVA and Bonneville. Both of these entities would continue their
tax subsidies and their tax-exempt status. Both of them would con-
tinue their exemptions from antitrust laws under the administra-
tion bill; isn’t that so?

Mr. RICHARDSON. That is right, Mr. Chairman.

Mr. DINGELL. And they then would be able to go in and sell
under such terms as they felt were appropriate outside their re-
gion, would they not?

Mr. RiICHARDSON. That is correct.

Mr. DINGELL. But it doesn’t necessarily follow that they would
sell in all parts of the country. For example, it wouldn’t make
available to the people, let’s say of New York or Texas or Michigan,
access to those cheap subsidized powers at TVA or at Bonneville,
would it?

Mr. RICHARDSON. That is correct. But TVA is subject to antitrust
laws. I wanted to point that out.

Mr. DINGELL. TVA is; but Bonneville is not?

Mr. RICHARDSON. Correct.

Mr. DINGELL. Let’s talk about the Public Benefits Fund. Some
States would pay more into this fund than others; isn’t this true?

Mr. RICHARDSON. Yes.

Mr. DINGELL. Why?

Mr. RICHARDSON. Size, population, competitive markets.

Mr. DINGELL. Not all States would get equal benefits back, would
they?

Mr. RICHARDSON. The distribution is based on population and
other economic indicators.

Mr. DINGELL. Now, your bill also authorized FERC to order utili-
ties to divest generation if the utility has market power in sales of
electric energy for resale in interstate commerce?

Mr. RiCHARDSON. That is correct.

Mr. DINGELL. Now, that has been built for the benefit of the util-
ity and for the benefit of its customers over time, subject to the ap-
proval of the State regulatory agencies, is it not?

Mr. RicHARDSON. That is correct.

Mr. DINGELL. And so FERC is now going to come in and instruct
the utility that they are going to have to divest that power without
considering any of the questions that might be related to the needs
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of the people in the area served? They will just come in and say
sell this facility? Why?

Mr. RICHARDSON. Mr. Chairman, only in limited circumstances.
FERC does not have unlimited power.

Mr. DINGELL. It says, it says, Mr. Secretary, that they can order
to divest generation if the utility has market power in sales of elec-
tric energy for resale in interstate commerce.

Mr. RICHARDSON. Only if the utility has sufficient market power
in the region.

Mr. DINGELL. Where is that in the bill?

Mr. RICHARDSON. That is in that provision that you just men-
tioned. In other words, it is not an unlimited authority. It is a spec-
ified authority that would be, we envision, exercised only in limited
circumstances.

Mr. DINGELL. And the only defense that the utility has or the
consumers of that particular State have is to go to court?

Mr. RICHARDSON. They can go to court. They can go to their con-
sumer commission within the State.

Mr. DINGELL. The consumer commission has no authority under
this to review the findings of FERC.

Mr. RICHARDSON. They primarily would have to go to court, but
they would still have their legal options in that court.

Mr. DINGELL. That is all?

Mr. RICHARDSON. Yes.

Mr. DINGELL. And the court would be interpreting a statute of
the United States and giving preferential consideration to the find-
ings of FERC under the traditional rules of regulatory interpreta-
tion, would they not?

Mr. RICHARDSON. Yes. But——

Mr. DINGELL. Yes. Now, Mr. Secretary, I have limited time, and
I am so much enjoying your answers that I have to move on. The
bill also has a Federal mandate that all the utilities are going to
open up retail competition by January 1 of 2003?

Mr. RICHARDSON. That is right.

Mr. DINGELL. And if they don’t make that date, what happens?

Mr. RICHARDSON. Well, if they don’t make that date—that is a
very flexible date. That is several years from now.

Mr. DINGELL. No, no, no. It may be several years from now, but
there is no flexibility. If they don’t meet that, they have problems.
What would happen?

Mr. RICHARDSON. The consumers would have the right to choose
if they didn’t meet that date.

Mr. DINGELL. So FERC would come in and issue an order?

Mr. RiCHARDSON. No, FERC would not have that authority.

Mr. DINGELL. Who would then enforce this matter?

Mr. RICHARDSON. The State court would.

Mr. DINGELL. State court would?

Mr. RICHARDSON. What we are doing is giving the States the
prime opt-out option to deal with any deadline, to deal with many
of the provisions in the legislation. The States would have, in our
judgment, more power than FERC to determine decisions like what
you mention.

Mr. DINGELL. But there are two very narrow questions under
which they could opt out. Just two. What are they?
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Mr. RICHARDSON. They can opt out if there is a determination
that the consumer is financially harmed. And they can opt out if
their State legislature takes that position.

‘17\/11'. DINGELL. The State legislature or the State regulatory agen-
cy?

Mr. RICHARDSON. The State regulatory agency.

Mr. BARTON. This will have to be the gentleman’s last question
for this round.

Mr. DINGELL. Thank you, Mr. Chairman. I appreciate that.

In some States, the State regulatory agency makes those deci-
sions, and under State law in others it is the legislature which has
not delegated those responsibilities. You are then going to run
roughshod over the State legislature which chose to make those de-
cisions itself, are you not?

Mr. RICHARDSON. State regulatory authority, if you look at 22
States who have already taken action by their legislature

Mr. DINGELL. That is not my question. You are going to ride
roughshod over the legislators of the States who choose to take a
different course?

Mr. RICHARDSON. I would think that the State-regulated entities,
many are elected and many are responsive entities. We don’t want
the Federal Government making those determinations.

Mr. DINGELL. And you are going to ride roughshod over the State
legislatures that have come to a different decision.

Thank you, Mr. Chairman.

Mr. BARTON. The Chair would recognize himself for 5 minutes.

Mr. Secretary, while we are on the point of date certain, there
are different ways to do date certain. You can have a hard date cer-
tain; a State has to act by date certain or Federal law would pre-
empt. The administration does not support a hard date certain; is
that correct?

Mr. RICHARDSON. That is correct.

Mr. BARTON. You could also go exactly the opposite and not have
any date certain. We could do what is in the Federal domain in
terms of interstate commerce and certain transmission issues and
just be totally silent so that States that have acted, obviously we
would accept that if it didn’t violate the Federal interstate com-
merce clause; but States that didn’t want to act wouldn’t have to,
so you could go from a very hard date certain to no date certain.
A})ld the administration does not support that approach either, does
it?

Mr. RICHARDSON. That is correct. We think that to encourage
competition, you want to have a date. Now, we are ready to discuss
f\1vith you flexible responses to achieving the goal within that time-
rame.

I think if you don’t have a date certain, you are not necessarily
stimulating the competitive process and that is what we want to
do. I believe that the reason that we have had such conclusive ac-
tion by almost half of the legislatures and many more coming is be-
cause they see the prospect of competition. They want to get ahead
of the curve on that.

Mr. BARTON. Because of some of the concerns that Congressman
Dingell raised about requiring some finding of fact that consumers
would be harmed, what would the administration’s position be if
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we had a date but there was no question of fact if the State wanted
to opt out, you simply required that the Governor of the State sub-
mit a letter to the President, the Secretary of Energy, that the
State did not choose to engage in retail competition, so you had a
soft, soft date certain, what would the administration’s position be
to something like that?

Mr. RiICHARDSON. We would have difficulty with that. We think
that there should be some type of a finding. If you leave it up to
the Governor, the State legislatures, you get into the arguments
that I got into with Congressman Dingell: Is the State entity more
viable than the Governor or the legislature? This is why I think a
proceeding with a conclusive answer with at least the process mov-
ing forward is the best way to go.

Mr. BARTON. So you wouldn’t trust the Governor of a State to
simply submit a letter and we would just trust their judgment?

Mr. RICHARDSON. Well, I do trust Governors, but we want to
have a proceeding of some kind. We want to keep talking to you
about this.

Mr. BARTON. My next question is a personal question. What is
your travel schedule for July and August? There is a reason that
I am asking this.

Mr. RicHARDSON. Well, I will be traveling a lot.

Mr. BARTON. Do you think that it is important that this sub-
committee actually produce a bill and try to have an open markup
sometime this summer?

Mr. RICHARDSON. I think definitely, Mr. Chairman. I think that
the Senate is looking toward this committee to take action. I think
the competitive markets are aching for movement.

We want to get engaged in a process soon. We worry that the
electoral season next year might preclude us from acting. If it
means my staying in town to work with you, I will do that.

Mr. BARTON. I think it is very helpful to have the administra-
tion’s point person on electricity restructuring in Washington when
the subcommittee is marking up an electricity restructuring bill.

Mr. RICHARDSON. I will stay when you schedule your markup.

Mr. BARTON. Congressman Hall and I are discussing various pro-
posals which have already been introduced, other members are
going to be introducing proposals, and I am going to be meeting
with Chairman Bliley, and Congressman Hall is going to be meet-
ing with ranking member Dingell, and we have a working group
established and so we are about to stop talking and start acting,
I hope.

We would need your guidance and participation, or your des-
ignee. And so I would think that the next 2 months are going to
be critical times and I would hope that you would try to be avail-
able if we give you enough notice.

Mr. RICHARDSON. I will be available, Mr. Chairman. What you
just said is indeed music to my ears; that you might move in July
for markup.

Mr. BARTON. Well, saying it and doing it, as you know, are not
the same. I want to assure the audience that there is no bill that
you haven’t seen because we haven’t put it together yet, but we are
beginning to work in that direction. My time has expired.
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The gentleman from New Jersey, Mr. Pallone, is recognized for
questions for 5 minutes.

Mr. PALLONE. Thank you, Mr. Chairman. I wanted to ask the
Secretary if he could clarify, under his bill or the administration
bill, if the intention is for disclosure information or the labeling, so
to speak, is to remain intact with every sale and resale of electric
energy, even under an emissions trading program; and my question
is whether that is the intent?

Mr. RICHARDSON. That is the intent.

Mr. PALLONE. Your bill allows electricity suppliers to sell inter-
ruptible power at certain times during the day to residential con-
sumers. I wanted to ask, first, should utilities be allowed to sell in-
terruptible power to residential consumers? What is your opinion?
Obviously that is what the bill says, but what is the theory there?

Mr. RICHARDSON. We leave that up to the State to decide wheth-
er that should be interrupted. We, the FERC or any Federal entity,
would not make the decision. So it would be up to the State.

Mr. PALLONE. Are there any protections in the bill to protect con-
sumers from having their service interrupted if that is allowed?

Mr. RICHARDSON. The consumer protection entities within each
State. Congressman, we feel that the State consumer entities are
doing an adequate job of doing that.

Now, within the Department of Energy, we have talked about ex-
panding our role without causing concern in the Congress to be
able to ensure that consumers are protected, and we would find
ways, once this legislation starts being implemented, to ensure
those consumer protections. We would be open to additional advice
from you on how we might do that.

Mr. PALLONE. There is nothing specific in the bill in that respect?

Mr. RICHARDSON. No, there isn’t, but there is a perception that
State regulatory agencies will do a good job.

Mr. PALLONE. The bill requires payments to the Public Benefits
Fund to be collected by a non-Federal fiscal agent. Based on what
has happened in the past, my question is whether the administra-
tion is confident that these funds, if held outside of the Treasury,
will be available for their proposed purposes, without appropriation
and without being subject to budget caps and sequestration?

Mr. RICHARDSON. We think that the money will be available. It
is not subject to appropriation. We believe that it will serve the
noble purposes that you mentioned in the opening statement for
conservation, to help low-income people pay for their utility bills,
provide for research and development of emerging clean tech-
nologies.

Mr. PALLONE. Currently States may block aggregation attempts
by local entities, particularly local governments. I want to know
whether the administration’s bill provides sufficient flexibility for
local entities to aggregate as cheaply and as efficiently as possible.

Mr. RICHARDSON. Well, here is an area where we do preempt the
States because we want to encourage aggregation.

Mr. PALLONE. Does the bill have an explicit grandfather for
States that have already passed and have enacted restructuring
legislation?
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Mr. RICHARDSON. It is not in the bill, but it is implicit, so that
you can make that assumption. In other words, it is not drafted in
the legislation, but it is implicit.

Mr. PALLONE. How is it implicit?

Mr. RICHARDSON. Well, if a State goes to competition, it has to
file a petition with FERC. Perhaps if you think it should be a little
more explicit, maybe we can work together to achieve that.

Mr. PALLONE. Okay. What about securitization of stranded costs.
Do you think that the bill would encourage securitization of strand-
ed costs?

Mr. RICHARDSON. We leave all recovery and securitization of
costs issues to the States. We are just saying this is your issue and
you decide.

Mr. PALLONE. Thank you.

Mr. BARTON. The gentleman actually stopped right on time.

The gentleman from Kentucky, Mr. Whitfield, is recognized for
questions for 5 minutes.

Mr. WHITFIELD. Thank you.

Mr. Secretary, in the explanation of the administration’s bill re-
lating to section 701, it starts out that it will clarify EPA’s author-
ity to require a nitrogen oxide trading authority. Does that mean
it is the position of the administration that they do not have that
authority now?

Mr. RICHARDSON. This is our position. We clarify that EPA has
authority to impose a cap and trade program for NOx emissions.
We do clarify that. However, this language does not alter existing
EPA authority to determine things like the geographic coverage or
level of reductions required to address several regional transport
considerations.

Mr. WHITFIELD. I am trying to determine if you feel the authority
is there right now for them to do that.

Mr. RICHARDSON. We think that EPA does have that authority.
We just want to clarify it.

Mr. WHITFIELD. This is just affirming it then?

Mr. RICHARDSON. That is right.

Mr. WHITFIELD. Second of all, it is my understanding that one in-
terpretation is that this will preempt the State implementation
plans and will broaden the control region beyond the 22 States that
are involved in the SIP call that was issued in last fall’s provisions.

Mr. RICHARDSON. It wouldn’t do that. It would reflect the original
premise. It would not go beyond that.

Mr. WHITFIELD. If this provision passes and it is determined that
one State is violating the Ambient Air Quality Standards, then
EPA would be required to issue new regulations that might pre-
empt State law?

Mr. RICHARDSON. I think the answer is yes, but I want to get
back to you with a definitive response, if I could for the record.

[The following was received for the record:]

Our proposal is designed solely to clarify EPA’s existing authority to require a
cost-effective interstate trading system for nitrogen oxide (NOx) pollutant reductions
addressing the regional transport contributions of this ozone precursor needed to at-
tain and maintain the National Ambient Air Quality Standards (NAAQS) for ozone.
We do not propose changes to existing EPA authority to determine the geographic

coverage, or the level, of reductions required to address regional transport contribu-
tions. In addition, our proposal does not include any changes to or clarification of



30

in section 184, which addresses addressing the establishment, authorities and oper-
ations of ozone transport commissions.

The proposal should assuage any misgivings States may have regarding partici-
pating in the optional market-based interstate allowance trading system permissible
under EPA’s 1998 rules. The proposal does not expand EPA’s responsibility, which
has existed under the Clean Air Act since 1970, to assure that each State implemen-
tation plan addresses not only the impact of its source emissions on air quality with-
in its borders, but also any significant contribution of those emissions to air quality
in other States.

The 1998 rules are the subject of ongoing litigation in the U.S. Court of Appeals
for the District of Columbia. The proposal does not provide any directives that
would modify the 23-jurisdiction coverage, or the State-by-State NOx budgets, pro-
vided in the challenged rules.

Mr. WHITFIELD. Okay. Then it seems like if that is the case, it
also would preempt the interstate transport regions and transport
commissions that were established under the Clean Air Act.

Mr. RICHARDSON. Congressman, that is not the intent. I think
your questions are in the direction are we moving ahead to ratify
the Kyoto treaty before going to Congress on climate change. That
is not our policy. We are not going to back-door the Congress, the
Senate on this.

We have stated on numerous occasions that we are not going to
seek to cap emissions of carbon dioxide and other greenhouse gases
until such time that the work in progress in the Kyoto Protocol is
completed and you and the Congress have ratified it. So that is not
our intent to set new policy.

Mr. WHITFIELD. I don’t think you are trying to do anything with
Kyoto, but there are significant changes here on nitrogen oxide. I
just wanted to clarify that in my mind, and I look forward to work-
ing with you.

One other question. The recent decision of the American Truck-
ing Association on the Ambient Air Quality Standards in which the
court said that EPA had in essence exceeded their legal authority,
does that decision in any way change the administration’s view of
the necessity of section 701?

Mr. RICHARDSON. I don’t believe so. We are sticking with our pol-
icy.

Mr. BARTON. Mr. Secretary, you need to either sit forward or
move the microphone.

Mr. WHITFIELD. Thank you, Mr. Chairman. I yield back the bal-
ance of my time.

Mr. BARTON. The gentleman from Massachusetts, Mr. Markey, is
recognized for 5 minutes.

Mr. MARKEY. Thank you, Mr. Chairman. My mother always said
to me that the most important question to answer in all situations
is, compared to what? The monopolists sitting out here have a se-
cret bill that they all are holding very close, they don’t want people
to know about it, but they actually call it the “monopolist phantom
menace bill,” and it is subtitled “the utility empire strikes back.”

Mr. BARTON. We want the monopolists to stand up.

Mr. MARKEY. The monopolists all believe in competition, but—ev-
erybody wants to go to heaven, but nobody wants to die. Everybody
wants competition, but no one wants to give up their monopoly. I
actually have the provisions in their bill and I would like to read
it to you and see if the administration would sign this bill.
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The first provision is that it forces consumers to pay $20 billion
more annually than they would under competition.

Second, it would prevent a reduction in greenhouse gas emissions
of 40 to 60 metric tons annually by 2010.

Third in their plan, it degrades the reliability of the Nation’s
electricity grid by failing to establish any Federal oversight over
the National Electricity Reliability Council or the various regional
reliability councils, failing to create a sound legal basis for regional
transmission organizations needed to assure reliable transmission
and elimination of existing transmission constraints.

The fourth thing their secret bill does is it allows inefficient gov-
ernment-sponsored utilities like the TVA to continue to enjoy spe-
cial privileges and immunities from competition, from antitrust
lawsband from meaningful Federal oversight and regulation by the
FERC.

Then it promotes protracted and expensive legislation by failing
to properly clarify Federal and State jurisdictional boundaries.

Sixth, it undermines environmentally sustainable renewable gen-
eration sources by failing to replace outdated Federal mandates
such as PURPA with up-to-date incentives such as a renewable tax
credit and a renewable portfolio standard.

Seventh and finally, it ignores the threat of excessive utility mar-
ket power by relying on PUHCA to restrain utility pyramids when
the FTC already has amply demonstrated that it will not enforce
PUHCA’s restrictions and is willing to grant broad exemptions
from PUHCA to any utility who wants one, without any significant
limits, when what we should be doing is actually transferring some
of that authority to an agency like FERC which might in fact pro-
tect consumers and ensure that we have competition.

So this secret bill is out here and when we actually begin a
markup, every one of these provisions is either going to be put out
as the full bill, or what they might try to do is give amendments
to individual members so it actually has a virtual presence.

Could the administration ever sign a bill like that, Mr. Secretary,
or would you recommend a veto?

Mr. RICHARDSON. We couldn’t sign a bill like that. In fact, we
like our bill and we also like the bill that you and Congressman
Largent have proposed, with a few modifications.

Mr. MARKEY. Thank you. I appreciate that. You are the big
cheese on the block, and we are willing to work with you, Mr. Sec-
retary. That is all I really wanted to know. I think that is the most
important issue before the committee.

Mr. BARTON. We thank the gentleman from Massachusetts.

The gentleman from Florida, Mr. Bilirakis, is recognized for 5
minutes.

Mr. BiLrRAKIS. Thank you, Mr. Chairman. You know, Mr. Sec-
retary, at the outset of your remarks you made a comment that
States are leading the way, as they should. Then, you went on to
say how very significant it is that there be Federal legislation, and
you talked about the 22 States that are already doing this. I think
you basically indicated that every other State is considering ad-
dressing to do so, et cetera.

So, I just really have to wonder why, particularly when you have
an opt-out arrangement—whether or not it is in fact the true opt-
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out that I like to think you intend it to be when you use words
such as “reasonably mitigated,” which does nothing except create
lawsuit after lawsuit. But I guess what I am wondering, since you
are providing for an opt-out, you are providing for the lack of the
uniformity that I suppose you would mean is necessary to have
Federal legislation when in fact progress is being taken by the
States. Any comment?

Mr. RICHARDSON. Yes. First of all we think that our bill, and I
am not going to recite the litany, is good for the economy, the envi-
ronment and consumers. But the reason that we think that we
should have Federal legislation is that there are still a number of
statutory Federal impediments.

I think you still have to provide for an efficient competitive
transmission system. The Federal Government can do that. And
then you have to deal with some of the Federal power markets that
exist, the TVAs, the Bonnevilles that are in essence Federal enti-
ties. What you want to do with those Federal entities is promote
competition.

I have had some utility representatives from your area tell me
what they want is open competition, but there are still laws on the
books, there is still bureaucracy that prevents them from achieving
the full benefits of competition.

Mr. BILIRAKIS. I have heard the same thing and you are quite
right, Mr. Secretary. I guess if we are talking about the Federal
impediments, that is what I think we should be concentrating to-
ward rather than in effect almost forcing competition. I just wonder
if we are really concentrating on what we should be concentrating
on these Federal impediments that you referred to.

But I would also suggest to you and maybe through you to
Messrs. Largent and Markey, that the words “reasonably miti-
gated” to me do not connote or equal to, if you will, a true opt-out
because of the hoops that one would have to jump through when
in fact the Public Service Commissions of the State, opt out rather
than having to go through the hoops of particularly the words “rea-
sonably mitigated.” Let me jump to another subject, but I would
like to say that my support would be subject to maybe a re-
addressing of that particular area.

On the renewables, your bill sets up the standard, et cetera, et
cetera. For instance in Florida, I am going to be parochial here, but
there are a lot of other States in the same category, they would
have a tough time meeting that standard because of the geography
of the State and the resources available. Solar energy is the one re-
newable energy source that Florida has an abundance of, but it is
so very, very expensive so it is not really that practical. I would
suggest that be taken a look at.

Mr. RiCHARDSON. Well, Congressman, you have a lot of coal in
Florida, coal-fired plants.

Mr. BILIRAKIS. All right.

Mr. RICHARDSON. And while there may not be enormous poten-
tial of solar and wind in parts of the Southeast, some coal plants
can take advantage of using biomass. That is one of the four, solar,
wind, geothermal, and biomass, that we have as a renewable
standard for coal-firing purposes. This is clean and this counts as
a renewable.
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So we think that this 7.5 percent is reasonable. It would promote
renewable energy production. We are doing a lot of good research
on solar and wind in the Department of Energy will make them
more commercially viable, technologically more advanced. So we
think that this is a modest number and we think that your region
would benefit, especially with—well, with solar and all of the sun
that you have.

Mr. BILIRAKIS. My time has expired. I can’t respond.

Mr. BARTON. If you would like to respond?

Mr. BILIRAKIS. No, that is all right.

Mr. BARTON. The gentleman’s time has expired. The Chair would
recognize Mr. Sawyer.

Mr. SAWYER. Thank you, Mr. Chairman. I have just been sitting
here trying to imagine scuba-equipped coal miners in Florida or
strip mining the Everglades. It is all very interesting.

Let me turn back to the subject of transmission that was talked
about a little earlier. The administration bill gives FERC the abil-
ity to establish independent RTOs and to order utilities to turn
over control of its transmission to such entities. It looks now, al-
though I don’t claim to be an authority on it, that the FERC NOPR
stops short of mandating that an entity join an RTO.

Do you believe that FERC has the authority, absent Federal leg-
islation, to order utilities to turn over transmission systems to an
RTO, and can you describe for me what you think the NOPR’s im-
pact on the language included in the administration bill would be?

Mr. RICHARDSON. Congressman Sawyer, I haven’t read the notice
of proposed rulemaking, but what I understand that it does is that
it encourages but doesn’t require utilities to join regional trans-
mission organizations. I think one of the reasons that FERC—and
I would encourage you to ask the chairman of FERC this ques-
tion—that they may have stopped short of requiring utilities to join
regional organizations is the lack of clarity in FERC’s authority to
do so. Now we give FERC this authority. In addition we give
authority——

Mr. SAWYER. Do you give them the authority or——

Mr. RICHARDSON. We give them the authority. And we do so also
for Federal utilities, the TVAs, the PMAs, to turn over the oper-
ational control of their facilities to some of these regional trans-
mission operators. So we do give them that clarity. The 8th Circuit
Court of Appeals raised some questions about FERC’s statutory au-
thority, so we are clarifying it.

Mr. SAWYER. Is it your belief that particular format is the ideal
one across the country, or is there enough diversity in the kinds
of circumstances that generators and transmitters might face to
provide for alternative government structures over transmission?

Mr. RICHARDSON. We are not prescribing a “one size fits all” solu-
tion. What we are saying is this should be perhaps the way we
grant operational control over transmission facilities. But we recog-
nize also that FERC can approve a TRANSCO instead. Our only
concern is that a regional system or TRANSCO be independent of
any operating company generation entity in a region so that you
ensure that you don’t manipulate some of this transmission access,
so that you have full competition, so that you don’t favor one gener-
ator over the other.
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Mr. SAWYER. One of the biggest transmissions that we are trying
to work our way through is moving from an era in which trans-
mission lines were used for a very different purpose than we see
them used for today; from the internal generating capacity of a
service territory rate of return utility to the point of distribution,
today being used for a vastly more complex set of demands that is
only going to get more complicated.

As we face the need to grow that system, where do you see the
siting authority to address questions that may not be of direct ben-
efit to the communities through which new transmission would
have to be located? Or across whole State jurisdictions, for that
matter?

Mr. RICHARDSON. There has to be sufficient transmission capac-
ity. That is No. 1.

The States have traditionally taken the lead in the siting and the
approval process. I think it would be unwise to preempt the States
in this activity.

Mr. SAWYER. What would you do, Mr. Secretary, in the event
that we needed to get from point A to point B, and in between was
State C who had no direct benefit from that, and yet it would be
a geographic place against which a siting decision

Mr. RICHARDSON. We encourage regional solutions and compacts
among the States. We think that is the best way to go.

Our legislation, and this is something that I like, allows the Sec-
retary of Energy to convene a joint meeting of the affected States
to decide this issue. I am just kidding.

Mr. SAWYER. You do like those controversial things, don’t you?

Mr. RicHARDSON. We think that States can resolve this on their
own through regional compacts. That is what we would encourage.

Mr. BARTON. Would the gentleman yield.?

Mr. SAWYER. Yes.

Mr. BARTON. Mr. Secretary, the question that Congressman Saw-
yer just asked, I think, is the question if we are going to get an
electricity restructuring bill that works in the market. If you have
A that is generating and B that is consuming and you have to cross
C, and C sees no benefit, I would really encourage you to give that
quite a bit of thought and speak to your experts because when we
do go to markup, the transmission element of the bill—and when
Congressman Dingell was here, he was expressing some concerns
about this, too. That is a complex question, but in my opinion of
all of the questions that we have heard in our hearings and the
working group, that is the one that we still don’t have a satisfac-
tory answer for.

Mr. RICHARDSON. I think we can work something out. We recog-
nize that a State might not have the incentive to set up a trans-
mission line that benefits consumers in another State. However, we
still think that having regional compacts would be the way to go
to resolve a difficulty with that. But we will work with you on that.

Mr. SAWYER. Sort of like in low-level nuclear waste sites.

Mr. BARTON. The gentleman’s time has expired. Mr. Largent to
inquire.

Mr. LARGENT. Thank you, Mr. Chairman. In the administration’s
bill as well as the Largent-Markey bill, there is a provision that
provides for a regional transmission planning organization different
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from an RTO, a planning organization that specifically is charged
with the responsibility of siting new generation and transmission
that would address these issues that you were just talking about
with Mr. Sawyer and Mr. Barton.

I want to make a couple of comments. One is that there has been
some expressed reticence about why we are doing this. We have an-
swered that question whether we should be deregulating electricity
and what are the benefits. By deregulating airplanes, trains, gas
transmission, telecom, we have all seen that it is the right thing
to do and that there are tremendous benefits. So the question that
we are trying to answer now is not whether we should or how we
should, but when we should. And my hope is that it is sooner than
later.

I want to get into some of the questions that the ranking mem-
ber, Mr. Dingell, brought up. One of the questions: Are we not run-
ning roughshod over State legislatures? And I think the simple re-
sponse is no, absolutely not. We clearly give States the opportunity
to opt out, both in the administration and in the Largent-Markey
bill. You don’t want to compete, you show that a class of customers
are going hard, and you don’t have to compete. So you clearly have
the opportunity to avoid competition if you want to.

And the premise and the reason why this is a more workable so-
lution that you, Mr. Secretary, have seen and we have seen as well,
is that we believe that the market works and that market pressure
gill force people into competition and that the government doesn’t

ave to.

I want to get to my questions here, and that is a couple of points.
One is on the grandfathering provision. I think this is an area that
the administration needs to look at. Mr. Shimkus, from Illinois—
the State of Illinois has moved competition in sort of a piecemeal
fashion. On some of their entities they have said on a date certain,
it is not until 2007, without specific language on grandfathering in
your bill, you would order competition in Illinois and override the
Illinois legislature, and so there are some areas that I think you
need to look at that. We have addressed that in our bill and I think
looking at that would be important to bring some of these States
that already have gone on board.

I want to get to the renewable portfolio and the whole environ-
mental issue. My first question is, and we have had numerous peo-
ple testify before this committee, do you believe that competition,
the net effect of competition—forget renewable portfolio—will be
better for the environment and will be providing more reliable elec-
tric grid than we currently have?

Mr. RICHARDSON. Congressman, the answer is yes. It would be
better for the environment. It would reduce greenhouse gas emis-
sions. Let me also say to you that we would be prepared to accept
your explicit grandfather clause. We have an implicit grandfather.
We think that it is clear. But given what I have heard here, we
would be prepared to accept the explicit grandfathering clause that
is part of your bill.

The first point that you made, those organizations, those are
some of the compacts that I was trying to explain. On the renew-
able portfolio, one of the reasons that we are stimulating the re-
newable portfolio is not just for conservation and clean energy and
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promote energy renewables, but also some of these solar, wind, bio-
mass, they are not what are called mature technologies yet. So
what we are trying to do is stimulate them.

Was that the nature of your question?

Mr. LARGENT. No. If you want to stop right there, you will be
doing good. I understand what you are saying.

The issue that I would like to raise is that I think by moving to
competition, it is going to really spur a lot of innovation in a lot
of areas. You are going to have more combined cycle and types of
generation, even using fossil fuels, gas, coal, there will be cleaner
and more efficient generation of electricity as a result of going to
competition that will be better for the environment.

My question is—and we have not figured this out either—how do
we incentivize that type of innovation that may not be renewable;
it may be gas or coal, but the net effect is that it is very positive
for the environment?

Mr. RICHARDSON. We agree. We think that our bill and your bill
gives better incentives for better fuel use, greater opportunities to
market green power and competitive markets. We talked about re-
newable portfolio standards. The Public Benefits Fund promotes
conservation, and both of our bills contain measures to remove bar-
riers to stimulate combined heat and power and distributed power
technologies that are very conducive to the goals that you and I
have.

I would urge you, Congressman, to consider in your bill to raise
the renewable portfolio from 3 to 7.5. That would be my only con-
structive suggestion.

I think there will be some members of this subcommittee, but
certainly of the full committee, that will be wanting to get into the
Clean Air Act on the electricity bill. Is it your position that opening
up that can of worms will be a poison pill for ever getting an elec-
tricity restructuring bill?

Mr. RICHARDSON. Yes, it would be a poison pill.

Mr. LARGENT. Thank you.

Mr. WHITFIELD [presiding]. We are going to have a series of votes
coming up.

What I would like to propose and do, Mr. Rush, if you would like
to proceed with your questions and then when you finish, we will
adjourn until 12:45.

Mr. RusH. Thank you, Mr. Chairman. I really appreciate your
recognizing me.

Let me just say, Mr. Secretary, I am heartened by your ex-
pressed comments regarding accepting Largent-Markey’s explicit
language on grandfathering. It means a lot to me, as I do represent
a district in Illinois.

The administration’s legislation allows electric co-ops, munis and
States to opt out of electricity restructuring if they can show after
notice and hearing that retail competition will have a negative im-
pact upon a class of customers that cannot be reasonably mitigated.

Can you further elaborate? And I think you started with the
questions and your answer to the questions from Mr. Bilirakis, but
what is exactly meant by negative impact that cannot be reason-
ably mitigated?
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Mr. RICHARDSON. We probably should have clarified that lan-
guage. It basically means that we are trying to preclude consumer
rates and pricing from going up.

Mr. RUsH. Preclude them from going up?

Mr. RICHARDSON. Yes.

Mr. RUsH. You also indicated that the administration’s bill would
subject the transmission lines of all utilities, including those owned
by cooperatives and municipal utilities, to FERC jurisdiction. The
stated purpose is to ensure greater competition. That said, it is
often the case that cooperatives own very few miles of transmission
lines but, under the bill, would be subject to FERC order 888 and
its tariff-filing requirements.

It seems that by subjecting cooperatives that own so few miles
of transmission lines to tariff-filing requirements will be overly
burdensome and may put cooperatives at a distinct disadvantage.
Could you explain how competition would be compromised if co-
operatives that own few miles of transmission lines are exempted
from the tariff filing requirement?

Mr. RICHARDSON. Congressman, we want to make sure that co-
op facilities are treated fairly. We think that this bill does. We rec-
ognize that some of the small co-ops don’t own some of the inter-
state transmission lines as defined by FERC; and, therefore, those
that don’t own those transmission lines would not be subject to
FERC competition.

Those co-ops that do own transmission facilities, we think that
they should not be treated differently than other transmission own-
ers. However, let me just say that FERC can exempt those co-ops
and other utilities which only own small amounts of transmission
which are considered not essential to competitive markets.

So I know how deeply you care about some of those co-ops, espe-
cially in an urban area, but we believe that the bill is fair to them.
Basically the smaller ones have a protection and that is what we
are trying to do.

Mr. RusH. Have you developed cost burdens, projected cost bur-
dens, on smaller municipal and cooperatives under your bill?

Mr. RICHARDSON. Congressman, we have broken it up by cus-
tomers, not by utilities, but I have got my—if you want to hear, I
have an expert.

Mr. RusH. We don’t have enough time. Will you get that to me?

Mr. RICHARDSON. I will.

[The following was received for the record:]

The vast majority of smaller municipals and cooperatives do not own transmission
facilities and would therefore bear no cost burden under our proposal. We believe
that FERC already has authority to exempt utilities that have small amounts of
transmission which are not considered essential to competitive markets, and we
would expect FERC to provide such exemptions. We would also support an explicit

clarification of FERC authority to provide such exemptions. Given the above, we en-
vision virtually no cost burden for smaller municipal and cooperative utilities.

Mr. RusH. Thank you. Mr. Chairman, I yield back the balance
of my time.

Mr. BARTON. Mr. Secretary, we are going to give you a personal
convenience break. The committee is in recess until 12:45.

[Brief recess.]

Mr. STEARNS [presiding]. The Subcommittee on Energy and
Power will reconvene. The chairman has asked me as vice chair-
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man to start at 12:45; he will return at 1. And we also want to
thank the Secretary for his patience. I understand that he would
like to leave at 1:15 or thereabouts. So without further ado, we will
continue our questions with Mr. Shimkus recognized for 5 minutes.

Mr. SHIMKUS. Thank you, Mr. Chairman. Mr. Secretary, I will
get right to brass tacks on some of these questions. One response
that we need to understand about the Midwest power spikes is that
it did send a market signal out to industry, and this year there is
increased generation. So that unique event, the market has re-
sponded by creating new generation in the Midwest and has eased
a lot of the tensions that many of us were fearful we would see
again this year.

On your testimony on page 10, you list a concern for rural co-
ops and I was interested in hearing my colleague, Bobby Rush from
Illinois, and the fact regarding New York City and the urban co-
ops that are forming. This was addressed in the meeting that we
had on Tuesday.

I think you all are saying that you don’t see regulation of the
smaller co-ops. In Mr. Rush’s case, that would be with very little
transmission lines or none, in essence.

In my area there are rural co-ops who are at the end of the line,
and I think we are going to be looking for some maybe stronger
language that says we are not going to regulate the rural co-ops
that have no—that are not in the major transmission grid, they are
at the end of the lines or bounded. Can you expand on your posi-
tion a little more?

Mr. RICHARDSON. Yes. Congressman, we would prefer to give
FERC that flexibility and I think we have given the rural co-ops—
and we want them to be happy with this bill. I had a meeting with
our former colleague, Glenn English; we want them as part of this
bill to feel that not only are they protected but they can flourish.
We first have that rural safety net which we have calculated based
on national wire charges of up to 1.7 mills kilowatt per hour would
be available if I determine that competition has adversely impacted
rural consumers.

What I told Mr. Rush is that we want to give FERC this ability
to make those decisions, but what we have is a differentiation be-
tween the small distribution cooperative utilities that own lines as
defined by FERC and the ones that don’t. So we believe that co-
ops that do own transmission facilities should not be treated dif-
ferently than other transmission owners. So we are trying to say
to the co-ops that we want to be protective of their objectives.

Mr. SHIMKUS. But obviously based upon my question, they don’t
have that surety, and I guess the more precise question would be
is there anywhere that there is exemption of co-ops with de mini-
mis transmission? And I think that is something that has to be ad-
dressed.

Mr. RiICHARDSON. We don’t have a specific exemption but FERC
has that authority. And I think FERC has enough guidelines and
enough sense to recognize that rural co-ops that may not be posi-
tioned properly deserve some type of protection.

Mr. SHIMKUS. And where do you think FERC has that authority
stated now?
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Mr. RICHARDSON. I am told that it is order 888 that gives them
this existing authority.

Mr. SHIMKUS. I am being told 888 does not refer to distribution
CO-0pSs.

Mr. RICHARDSON. What this does is, this is a clause that gives
FERC authority on some of these distribution clauses. That is my
understanding.

Mr. SHIMKUS. So maybe we need to work in the working groups
to try to

Mr. RICHARDSON. I want to work with you on the rural co-ops.
(Iikn}(l)w that they are important. They are essential. I think we can

o that.

Now, I do think that they will benefit from competition. I think
there may be a little bit of concern that they won’t, but I do think
that they can.

Mr. SHIMKUS. I agree with you, too. I am a big proponent, and
I think eventually they will see the great benefits. And I know that
Mr. Largent mentioned Illinois—and I guess my biggest concern,
and the chairman would be really upset if I didn’t trumpet the
horn for the State bills, the grandfathering—and of particular in-
terest to Illinois is the severability clause that is in our language,
and we have to be very careful that if—and I am having this fight
with the chairman—that if there is something in the Federal lan-
guage that changes the Illinois bill, the Illinois bill by definition
tumbles down and they have to restart the process. And we want
to make sure that does not happen.

Mr. RICHARDSON. Congressman, on the first issue, you may not
have been here, and I know that you have talked to me about this,
I have agreed to a specific grandfathering clause, an explicit. Ours
was implicit. And I know your State and I applaud your State. I
talked to your Governor about it. This is a very good bill and we
are ready to say that we accept an explicit grandfather.

Mr. SHIMKUS. God bless America. Thank you.

Mr. STEARNS. The gentleman’s time has expired. The Chair rec-
ognizes Mr. Burr for 5 minutes.

Mr. BURR. Thank you. Has DOE met with Wall Street to get
their response to your bill?

Mr. RICHARDSON. I have had meetings with Wall Street people,
yes.

Mr. BURR. Did they feel that your bill would generate a flight of
capital to this industry?

Mr. RICHARDSON. Yes, I think they felt that this is a bill that has
potential to generate capital, to give them investment opportuni-
ties. I addressed a Wall Street group, I think it was about 3 weeks
ago, and the response that I got was quite positive.

Mr. BURR. The working group, I think, is going to do the same.
Doeg the administration’s bill increase or decrease Federal regula-
tion?

Mr. RICHARDSON. Well, we decrease Federal regulation. We con-
sider our bill—this is a discussion I had with Congressman Dingell.
We think that we restructure rather than deregulate. We are not
adding more regulations. What we are doing is we are moving
ahead with reducing Federal impediments to promote competition.
I would say that is the basic objective of the bill.




40

Mr. BURR. Let’s suppose for a second that a co-op chooses to opt
out under your opt-out provision.

Mr. RICHARDSON. Right.

Mr. BURR. Let me ask you, would they still be required to meet
DOE, FERC, EPA, FTC rules on retail consumer information dis-
closure of rates and terms found in your bill?

Mr. RICHARDSON. Yes, they would.

Mr. BURR. Would they be under the DOE and FTC subpoena and
enforcement authority covering retail data, notwithstanding juris-
dictional limitations of the FTC Act?

Mr. RICHARDSON. Yes.

Mr. BURR. FTC rules barring slamming and cramming?

Mr. RICHARDSON. Yes.

Mr. BURR. DOE residential electric consumer data base and re-
lated DOE power to request any appropriate information?

Mr. RICHARDSON. Yes.

Mr. BURR. From electric retail suppliers, $3 billion in Federal tax
generation to the public fund?

Mr. RICHARDSON. Yes.

Mr. BURR. Even if they opted out, they would have to pay?

Mr. RICHARDSON. Yes.

Mr. BURR. Federal limitations on State retail wire charges for
public benefits?

Mr. RICHARDSON. Yes.

Mr. BURR. 7.5 percent renewable standards?

Mr. RICHARDSON. Right.

Mr. BURR. Even if they opted out, the local grid net metering?

Mr. RICHARDSON. That is right.

Mr. BURR. Local interconnection rules?

Mr. RICHARDSON. Yes.

Mr. BURR. Retail market competition effects?

Mr. RICHARDSON. Yes.

Mr. BURR. The FERC advanced review over generation-only
mergers, they would actually expand FERC’s merger from genera-
tion to generation only?

Mr. RICHARDSON. That is correct.

Mr. BURR. It would give FERC the authority to order an end to
ISO entities?

Mr. RICHARDSON. Yes.

Mr. BURR. It would give the authority to regulate co-ops or
munis under the system?

Mr. RICHARDSON. Yes. And our objective there is to promote
wholesale competition.

Mr. BURR. It would also increase DOE’s authority over worker
safety which is already covered under OSHA, wouldn’t it?

Mr. RICHARDSON. I don’t believe we do. What we talk about in
the bill is model codes, but I don’t believe we over take OSHA’s ju-
risdiction.

Mr. BURR. As you and I both know, we are both headed to the
same place, and that is a bill.

I think we attempt to get there in a little bit different way. Let
me ask you just one last thing. Define market power for me? I have
heard everybody in the world use it.

Mr. RICHARDSON. Market power.
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Mr. BURR. Because we are proposing that market power will be
regulated by FERC. And to my knowledge there is no current Fed-
eral agency that regulates market power.

Mr. RICHARDSON. The ability to control a price in a volatile mar-
ket.

Mr. BURR. But your bill extends the jurisdiction, I think, to
FERC to force divestiture when they have determined that market
powers exists to a degree that is threatening, without market pow-
ers or threatening being defined?

Mr. RiCHARDSON. I think the objective here, Congressman, is to
give FERC the ability and the authority to prevent utilities from
abusing their market power in a manner that manipulates prices
in a specific region. Additionally, FERC’s authority over mergers
would be extended to mergers between holding companies and
FERC to—we would want to look at the impact of a merger on re-
tail competition.

Mr. BURR. So through the administration’s bill, do we increase
regulation or decrease regulation?

Mr. RICHARDSON. I think we decrease regulation, but there has
to be a role for a Federal entity that not only is reducing regula-
tion, getting statutes that promote retail competition, but I think
there has to be some oversight, and I think you and I can work to-
gether to deal with that. But FERC has been a good agency. It is
active. It has a new chairman.

Mr. BURR. I think the first thing that Wall Street would tell me
and you and every member, if all we do is reregulate or increase
regulation, we create new things for FERC, and capital will not see
this as a great opportunity. So I look forward to working with you,
as you well know, to try to make sure, because in the end my final
test is how does capital respond to what we do.

Mr. RICHARDSON. And I think your objective and mine are the
same, to develop competition, and we are heading in very much the
same direction.

Mr. BURR. Are the co-ops on board with the administration’s
plan?

Mr. RICHARDSON. I can’t speak for them. I would sense they are
moving in our direction. But they still have some provisions that
they want clarified. But in general, I think they are supportive.
They are fearful of some types of competition, especially from some
of the bigger utilities. And we are ready to work with them. I rep-
resented many co-ops over many years, and I think they are very
much moving in our direction. And I think competition is good for
them. And this is something that I believe will make them strong-
er.
Mr. BURR. As you know, there is a proposal on the table for no
date certain, but a firm use of reciprocity. Do you see that person-
ally as an effective tool or does it not create the incentive that you
have talked about earlier?

Mr. RICHARDSON. I think, Congressman, I think we need both. I
think you need a date certain and you need reciprocity. You need
a date certain because you want to be able to have language and
timeframes so that competition is stimulated. But we are ready to
work with you on both of those.
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Mr. BURR. I would ask the chairman for unanimous consent if we
have dadditional questions that we could include those into the
record.

Mr. BARTON. Without objection.

That completes the first round. We are going to kind of a general
free-for-all. Congressman Hall has some questions and I have ques-
tions, and Mr. Whitfield. You have to leave at 1:15; is that correct?

Mr. RICHARDSON. Yes.

Mr. BARTON. Let me ask the first question and then other mem-
bers that wish to, just join in.

The electricity bill that you sent to the Congress was actually
two bills. You have an authorization bill and you have a tax bill.
We don’t have jurisdiction on tax issues, so do you view the com-
bination of the two bills as inextricably linked? And, if so, what do
we need to do with the Ways and Means Committee?

Mr. RiICHARDSON. Well, we need to obviously respect the jurisdic-
tion of the Ways and Means Committee, but we think that the pol-
icy is set by this committee and we think that it is essential that
the policy framework that we are seeking be first approved by this
committee.

You are right, Mr. Chairman, we need to work with the Ways
and Means Committee. We have gotten generally good responses
from them, but my sense is that everybody is looking to you to
move because you are the main policy committee that has to deal
with it.

Mr. BARTON. Your bill, the administration bill also has a Public
Benefits Fund provision in it, and quite honestly, talking to mem-
bers on both sides of the aisle, I don’t see a lot of support for that
in a national bill. Every State that has legislatively done something
has included a Public Benefits Fund in their State legislation, and
in most States they have increased the amount of money going into
that fund. Given that fact, don’t you think that that lessens the ne-
cessity of including a Public Benefits Fund provision at the Federal
level?

Mr. RICHARDSON. Here is our concern, Congressman. We think
that with the advent of competition, that utilities might not be will-
ing to recover these costs from their customers. Therefore, we think
that it makes sense—this is a very modest amount. And the goals
are noble. It helps low-income persons pay for their bills. It pro-
motes renewable energy.

Mr. BARTON. We know all of the good things that it proposes to
do, Mr. Secretary. But do you know of any State that is active that
hasn’t included a Public Benefits Fund? We are not aware at the
committee level that the States haven’t done exactly what you are
wanting them to do.

Mr. RICHARDSON. But I think the worry is that the utilities will
not take these steps when competition takes place.

Mr. BARTON. But do you agree that the States have taken care
of the problem?

Mr. RICHARDSON. I will provide you a breakdown, but I think
some States have transitioned these Public Benefit Funds and are
ending them. This is what worries us. We think that there should
be this safety net.

[The following was received for the record:]
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Information on recent trends in spending for two types of public purpose programs
(demand-side management/energy efficiency and low-income assistance) is readily
available.

Data collected by the Energy Information Administration indicates that total util-
ity expenditures on demand-side management fell by 50 percent between 1994 and
1998. The American Council for an Energy Efficient Economy has also compared
peak spending for demand-side management programs to State public benefits fund-
ing in the fourteen States that have decided on public benefit fund amounts for en-
ergy efficiency. Comparing 1993 actual spending amounts to average public benefits
fund amounts in these States, the average net change is a decline in spending of
$61 million/year. Eight States increased funding over 1993 levels while 6 States de-
creased funding.

With respect to low-income assistance, a July 1997 report by Oak Ridge National
Laboratory, Low-Income Energy Assistance in a Restructuring Electricity Industry:
An Assessment of Federal Options (ORNL/CON-443), reviewed national spending on
low-income energy assistance. The report estimates that support for low-income elec-
tricity services in 1996 was between 5400 and $600 million with a Federal contribu-
tion of roughly $300 million. Total low-income energy assistance for all fuels, includ-
ing oil and natural gas used for heating, was $1.8 billion. A review of state-level
information suggests that during the transition to restructured electricity markets,
States have generally provided for low-income assistance at levels roughly com-
parable to those provided prior to restructuring. during the transition to restruc-
tured electricity markets

Two additional points applicable to all types of public purpose programs are im-
portant. First, public benefit funds at the State level are typically established for
a limited period, usually 3 to 5 years. The program offered in the Administration
proposal would encourage States to continue their programs in order to qualify for
the matching funds. Second, while many States have acted, most have not yet re-
structured or have yet to determine funding mechanisms and levels for public pur-
pose programs. The national public benefits fund offers an incentive for these States
to provide public purpose programs.

Mr. BARTON. I am just asking questions because I wanted to get
the ball rolling. Mr. Shimkus, did you have a question?

Mr. SHIMKUS. Of course, Illinois does have a very strong one. Of
the 22 States, these are new legislation. This is all new legislation,
so I didn’t understand the comment that you are fearing that they
are ending when—these are all new pieces of legislation that are
dealing with deregulation.

Mr. RiCHARDSON. Well, I think the worry, some of the States that
have passed competition bills only have it for a few years so they
are ending them. This is what worries us. We think that there
should be a little pot there. It is not that big and it is not going
to hurt the utilities. We think that it is money that comes back in
many other good forms.

Mr. SHIMKUS. I would yield back but that is not my question, Mr.
Chairman.

Mr. BARTON. Mr. Hall?

Mr. HALL. I have been away and I don’t know if this has been
asked, I know that you are aware for the last 30 years the United
States and Canada have been electrically divided into so-called reli-
ability regions, and one of these regions is called the Electric Reli-
ability Council of Texas called ERCOT. You have heard that every
time that we have been here, and it is completely contained within
the State of Texas.

All transmission owners within ERCOT are already regulated by
the Public Utility Commission of Texas or by FERC, and that is for
purposes of open access, transmission service; and by State law,
utility commission rules for open access have to be consistent with
FERC open access regulations.
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While I understand the need for FERC to extend the jurisdiction
for major transmission owners across the U.S. to close any gaps—
there might be a jurisdictional gap in an open access area—
wouldn’t you agree that there are no jurisdictional gaps to be filled
within ERCOT within the State of Texas? If there are, I am not
aware of them.

Mr. RICHARDSON. I think, Congressman, I want to work with you
on that. We know the unique status of Texas on this and many
other aspects, and we want to work with you. We have the North
America Reliability Council, which we think that concept works
well. T will tell you, though, I just met with a number of western
Governors of western States who wanted to make sure that their
input into this bill and this future transmission process is taken
into account, and we will do that. If I can work with you to see how
we can deal with the unique status of:

Mr. BARTON. Would the gentleman yield?

Mr. HALL. Yes.

Mr. BARTON. Do you know who the current chairman of the
NERC is?

Mr. RICHARDSON. He is a Texas guy.

Mr. BARTON. Yes, Erle Nye of Texas. So Texas is part of NERC,
and we will be very happy for ERCOT to continue to work within
the NERC framework.

Mr. HALL. And Erle Nye has indicated a willingness to meet with
you any time to advise you on this.

Mr. BARTON. And you do know that Congressman Hall is from
Texas. You do know that the chairman of this subcommittee is
from Texas, so you know that we are going to be very concerned
when we look at things in Texas.

Mr. HALL. I sat right by and supported the gentleman from the
West for 12 years.

Let me ask you to accept the fact that—a little more Texas brag-
ging here—the first operational independent system operator ISO,
as they are commonly called, in the country was the ERCOT ISO.
If you accept all of these, I have a question that I want to ask you.
The ISO was formed by ERCOT market participants at the direc-
tion of the utility commission, and the ISO ensures fairness and
governance with a balanced stakeholder board, using a Democratic
one-person, one-vote system. Since ERCOT already has the major
attributes FERC is looking for nationwide—and don’t tell him to
disagree with me, we set your pay, you know, he doesn’t. Since
ERCOT has already had the major attributes that FERC is looking
for nationwide, reasonable rates and a working ISO that generally
meets FERC’s transmission organizational principle, what can
FERC jurisdiction possibly add to it?

Mr. RicHARDSON. Well, Mr. Ranking Member, we do give FERC
that flexibility. We got into this discussion with Congressman Burr.
I just think that you have to have some oversight. You have to
have some standards and I think that is what we are trying to do.

Mr. HALL. Well, I must say that you have been very reasonable
and available for us to talk to and negotiate with.

Mr. BARTON. Would the gentleman yield?

Mr. HALL. Sure.
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Mr. BARTON. We had this same discussion on Tuesday in our
working group with Chairman Hoecker and Commissioner Hebert
of the FERC, and the way I put it to them, as long as the State
conforms with to give the FERC the authority to set the guidelines,
and then you have to require conformity, the bottom line is to
make sure that there is oversight.

M% HALL. Anybody not satisfied, Mr. Chairman, has recourse to
FERC.

Mr. BARTON. So it is not a question of either/or; it is a question
that you set the rules. But if you wanted State PUC, if it is totally
intrastate, they should have that authority. Do you have a problem
with that?

Mr. RICHARDSON. Well, you know, we give FERC that authority,
but that is something that we can discuss, given the dramatic in-
terest of Texas in this process.

Mr. BARTON. The gentleman from North Carolina, Mr. Burr, and
then the gentleman from Illinois, Mr. Shimkus.

Mr. BURR. Thank you, Mr. Chairman.

Mr. Secretary, Chairman Hoecker also made a statement at this
subcommittee. He said that FERC would be unable to ensure the
availability of open access transmission unless electric co-ops, along
with other utilities, became subject to agency jurisdictions under
order 888.

Let me ask you, given that that is clearly the sign of the direc-
tion the FERC wants to go is to cover everybody under 888, I am
concerned in your bill with the expansion of their control for trans-
mission, that a distribution co-op that generates their power and
then gets that power to their distribution network to distribute to
their retail customers, would in fact have to file under a trans-
mission company if they met the

Mr. RICHARDSON. Well, Congressman, it would not if it had inter-
state transmission facilities. If it didn’t, that is the differentiation.
We basically try to differentiate between the larger and the small-
er, the more powerful and the less powerful.

Mr. BURR. It is based on the amount of kilowatts moved over
that transmission, and given the fact that they are rural, the likeli-
hood is that we have a number of co-ops who would have to, one,
pay a $25,000 filing fee, would come under all of the rate and tariff
reporting and review of FERC, where they are currently regulated
by FERC for open access, but don’t fall under any of these specific
requirements.

Mr. RICHARDSON. We don’t think that these are very burdensome
requirements. Now again, we want them to feel that by entering
into this competition market, that they will get a chance to get
more customers. Their prices are competitive, their technology is
competitive.

Mr. BURR. As you and I both know, co-ops today utilize for their
lowest generated power hydro. It is not included in the 7.5 renew-
able requirement that they would fall under even if they opt out.
And I guess one has to figure, are the co-ops actually going to see
an increase or a decrease in what they are able to pass on to their
customers?

Mr. RICHARDSON. I think they will do well. Now, on the hydro
issue, I think we have discussed this before. Hydro is clean, it is
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efficient, it is also a mature technology. It is not a technology that
we felt was in the same category as others that still need a little
help and more technology, that haven’t access to as much commer-
cialization. That is why we did not include it.

Mr. BARTON. The gentleman from Illinois.

Mr. SHIMKUS. I know when you were a member here, you signed
letters in support of bio-diesel. My question is simple. Does your
definition of biomass include bio-diesel? And for the agricultural
ravaged sector of the United States, it ought to consider soybeans
and corn.

Mr. BARTON. He wouldn’t show me that question, Mr. Secretary.
He hid it from me.

Mr. RICHARDSON. I remember signing a letter about bio-diesel.

Mr. SHIMKUS. Yes, it helped me pass that legislation last year.
I appreciate that.

Mr. RiICHARDSON. Therefore that is our policy; it is included, bio-
diesel.

Mr. SHIMKUS. Amen.

Mr. BARTON. What does that have to do with electricity restruc-
turing? Does any other member wish to ask a question. Mr. Shad-
egg, do you wish to ask questions?

Mr. SHADEGG. I pass.

Mr. BARTON. Mr. Secretary, we will have other questions for the
record. I have three or four, but you said that you wanted to leave
by 1:15.

We are very serious about drafting a comprehensive bipartisan
bill, and we want to thank you for your strong leadership and sup-
port on this issue and for appearing before our subcommittee. We
will be in contact very soon.

Mr. RICHARDSON. Thank you very much.

Mr. BARTON. This hearing is adjourned.

[Whereupon, at 1:20 p.m., the subcommittee was adjourned.]
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Mr. BARTON. The subcommittee will please come to order. We
have a large number of witnesses today. We have a fairly signifi-
cant number of bills to review. The Chair is going to ask unani-
mous consent that his written statement be put into the record. I
am going to dispense with the reading of it in the interest of time.

[The prepared statement of Hon. Joe Barton follows:]

PREPARED STATEMENT OF HON. JOE BARTON, CHAIRMAN, SUBCOMMITTEE ON ENERGY
AND POWER

I'd like to welcome everyone to today’s hearing in which we examine electricity
restructuring bills which have been introduced in the 106th Congress and referred
to this Subcommittee.

When I took the helm of this Subcommittee at the beginning of this Congress, one
of the goals we set for this Subcommittee was to pass comprehensive Federal elec-
tricity legislation that lowers electric prices for consumers by promoting competition
in retail markets. Towards this end, today we are going to examine a number of
bills which have been introduced to restructure the electricity industry in this coun-
try. There are many elements common to each of these bills: promoting retail com-
petition, assuring consumer protection and clarifying federal and state authority as
well as the scope of what Federal legislation should be with respect to reliability
and transmission.

Now that I have had a chance to study many of these bills more closely, I am
heartened to see that we agree on many of the same goals, although in some cases
we disagree on the means of getting there. But in general, there are more issues
of consensus than not, which gives me great hope that a comprehensive electricity
bill can be reported out of this panel with large support. Surely we won’t all agree
on every point, but the wide range of members who see comprehensive restructuring
legislation as a positive and inevitable trend is encouraging.

For anyone who hasn’t seen the writing on the wall and still believes they can
avoid competition, I have a message for you: its too late. Don’t waste your time and
energy trying to stop it and instead join in on the effort. Competition is coming. It’s

47)
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been proven over and over again competition leads to lower prices, improved cus-
tomer service, and greater innovation. Federal and State legislators and regulators
alike recognize that market forces and customer choice—not monopoly control and
government regulation—should determine the prices that consumers pay for electric
service. All we are doing now is working out the details and I invite everyone to
constructively engage in the process.

I believe there is a Federal role in assuring that utility competition benefits all
consumers and electric utility restructuring saves American consumers $20 billion
annually, and I am going to endeavor to pass a bill as expeditiously as possible.

In this hearing I look forward to listening to the interests represented here today
and work towards a restructured electricity markets.

Mr. BARTON. I welcome everybody to the hearing.

This is a review of several bills that have already been intro-
duced on electricity restructuring. We hope in the very near future
to have a comprehensive bill that this subcommittee introduces on
a bipartisan basis. We will hold a number of legislative hearings
on that particular bill.

Before we do that, we want to take a look at H.R. 667, the Power
Bill; H.R. 971, the Electric Power Consumer Rate Relief Act; H.R.
1138, the Ratepayer Protection Act; H.R. 1486, the Power Mar-
keting Administration Reform Act; H.R. 1587, the Electric Energy
Empowerment Act; H.R. 1828, the Comprehensive Electricity Com-
petition Act; H.R. 2050, the Electric Consumer’s Power To Choose
ﬁct of 1999; and H.R. 2363, the Public Utility Holding Company

ct.

I would like to recognize either Mr. Hall or Mr. Brown for an
opening statement. Mr. Hall, would you like to be recognized?

Mr. HALL. Defer to Mr. Brown.

Mr. BARTON. We will defer to Mr. Sherrod Brown of the great
State of Ohio for what, I hope, is a brief opening statement.

Mr. BROWN. It is pretty brief, Mr. Chairman. Thank you and I
thank both the gentlemen from Texas for the time. I will be intro-
ducing in the next week or 2, Mr. Chairman, the Community
Choice For Electricity Act. The bill would ensure that individual
electric consumers can aggregate, can join together to form buying
groups to obtain better electricity rates and services than they
could on their own.

The legislation would apply only to States in which retail com-
petition for electricity is already in effect. It would neither encour-
age nor discourage electric utility deregulation at the State or the
Federal level. In addition to encouraging aggregation generally,
this bill would give local governments the option to pursue a par-
ticular type of aggregation known as community choice.

Through a City Council vote or a referendum, citizens could de-
cide that their local government will negotiate an electricity con-
tract for all consumers within the boundaries of the community.
Participation is completely voluntary. Cities, towns, or counties
must pro-actively decide to exercise community choice.

Consumers in those communities who prefer to select their own
electricity suppliers can opt-out with no penalty. Communities can
join together and form larger buying groups. Electric utilities would
continue to own and maintain the polls. In this type of aggregation,
residents and small business consumers will be able to obtain lower
electricity rates.

Communities could also negotiate with electricity suppliers to in-
clude renewable energy generation, energy efficiency services, and
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programs to assist low-income customers. Community choice can
relieve customers of the difficulty of evaluating competing offers
from electricity suppliers, and the annoyance of responding to tele-
marketers; something with which we are all too familiar in the
telecommunications industry.

For an electricity supplier, a local government can provide a bal-
anced electric load. Again, Mr. Chairman, this is all voluntary.
Communities would need to make a decision to exercise community
choice for electricity. The individual consumers who want to make
their own choices would always be free to opt-out.

I ask my colleagues to consider these ideas as you review the
range of proposals for changes in the electricity sector in this hear-
ing today, and in subsequent hearings and markups.

Mr. Chairman, I thank you for your time. Mr. Hall, I thank you
for yielding.

Mr. BARTON. Thank you, Congressman Brown. We recognize the
distinguished ranking member of the full committee, Mr. Dingell
for an opening statement.

Mr. DINGELL. Mr. Chairman, I thank you. My remarks will be
brief this morning. I am sure that will please you greatly. This is
an appropriate and convenient time to hold the legislative hearings
on the sundry bills pending before the House, which would relate
to electric restructuring.

The breadth of these proposals underscores the complexity of the
issues. The witness list indicated to me that a number of parties
with keen interests and the committee’s will be heard. It should be
noted as well that this is the first hearing since Chairman Bliley
and you, Mr. Chairman, released an outline of your joint legislative
proposal.

Since this proposal appears to reflect concepts embodied in the
bills’ notice for this morning’s hearings, I believe that the testi-
mony today will be timely. I understand that you, Mr. Chairman,
also plan to hold separate hearings on the legislative language for
your proposal, and also for Chairman Bliley’s joint proposal. I be-
lieve that is a good idea.

If the goal of the legislation is to achieve something other than
mandating competition, the question remains, should the Congress
enact restructuring legislation and for what purpose? We might
also ask when?

Indeed the question why is not an inappropriate one. Is the goal
to provide federally managed competition for this industry, to redi-
rect, or to direct competitive forces set free by the States? Are we
in the business then of directing the States to take particular ac-
tion?

Does this mean that FERC will achieve what appears to be their
ambition, to play the role of manager? I note that a number of
FERC’s proposals would confer upon them a number of new au-
thorities, some of which would be cataloged as being clarifications
of authorities, which they do not have; a very interesting thought
I would observe to you.

The question before us can also be should a State jurisdiction of
their transmission system be preempted then in order to clarify
Federal-State jurisdiction which seems to be quite clear at this
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time? If so, how would this work in States which choose not to
adopt rate competition for the foreseeable future?

Of course, the question again remains at what cost would such
Federal reforms be secured as events played out in the political
arena and other legislative issues come to the fore? One of the curi-
ous things I think we should ask is just how much do we want to
load this legislation with new green proposals?

How many of our environmental laws do we wish to amend, ex-
pand, or change? In any event, Mr. Chairman, I commend you. I
am please to see the committee begin legislative hearings. This
should help the members get their bearings on the issues. Perhaps
we can consider matters, other than mandates, and better assess
the need for time limits, and the prospects for moving legislation
in the near-term, or whether we ought not move any legislation at
all until such time as the States have carried out their proper re-
sponsibilities.

In any event, Mr. Chairman, I thank you. I look forward to the
testimony this morning.

Mr. BARTON. We thank you, Congressman Dingell. I think your
questions that you illucidate in your opening statement are, as you
put it, also very timely. I think those are the questions we need
to take a look at.

The gentleman from Illinois, Mr. Shimkus is recognized for an
opening statement.

Mr. SHIMKUS. Thank you, Mr. Chairman. It is a pleasure to be
here and at this hearing, as we come to a culmination, I think, of
a lot of stuff that we have been working on for at least the 2%
years that I have been a Member of Congress, and really fevently,
this Congress, with the working group.

I am very interested in hearing the testimony from the witnesses
on the multitude of bills that have been introduced. I am going to
focus on comments that deal with market power, consumer protec-
tion; particularly, since my State addressed these issues in its stat-
ute or by Commission’s ruling.

I hope to try to gleen from this whether Federal regulation is
needed or will it create a duplication? In that duplication, will it
hinder competitiveness? Of course, everyone knows my position is
ensuring that no harm is done to especially the bill. I look forward
to these hearings and the process as we move forward. I commend
the chairman for his great leadership. I think there are exciting
times ahead. I yield back my time.

Mr. BARTON. We thank you.

What thank you. The gentleman from Texas, Mr. Hall, is recog-
nized for an opening statement.

Mr. HALL. Mr. Chairman, thank you. We are moving into the
next phase, maybe in one of the, not the last phase, but a very im-
portant phase of consideration of our electricity legislation with
this hearing here today. While we have had other legislative hear-
ings earlier on the administration’s bill, I think this is the first one
that the witnesses have really gotten down to the nitty-gritty.

Thank you for submitting your statements ahead of time to
where we could read it. The chairman would get after you if you
did not do that. You have done it. We have read them. I think you
have addressed the specific legislative language in the specific bills.
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I am glad to see Glenn English, who was a long-time Member of
this Congress; always known as a work horse and not a show
horse. He is pretty enough to be a show horse, but he chose to by-
golly do the work. I want to thank all of the witnesses that are
here today. The quality of your testimony is, I think, extraor-
dinarily high, extraordinarily helpful, and extraordinarily thought-
ful.

For you, I thank you for that and I am sure the chairman does.
Of course, what we have missing from us today is the one bill that
is yet to emerge. That is Mr. Bliley’s bill. We are all anxious to see,
on this side, are anxious to see that bill. The outline released last
week has given us a slight peek at what it is going to contain. We
are grateful for that. The subcommittee chairman, Mr. Barton, has
really worked tirelessly to open the bill development and drafting
process. He has assigned to both Democrats and Republicans posi-
tions on committees.

He has brought in everyone from the administration, Bill Rich-
ardson and others knowledgeable and gleaned, I think from just
about everybody he can, information with which I hope we are
going to be able to write a bill. Joe, I appreciate your efforts to
work on this bill, and to work in a collaborative basis as you work
with Chairman Bliley to develop the best bill that you all think can
be developed over there.

I think your approach is the best way to seek consensus. I like
your questionnaire that you sent out. I hope that you and your
group will really read the answers to that questionnaire as you
come up with a bill to submit over here; a bill that we hope we can
help you with and work with you on.

In the time remaining, I want to recognize a couple of Texans,
if you do not mind, who are appearing before us today. They are
not any of your kin folks. We usually have some of your family out
there.

Mr. BARTON. We did not sob the audience today.

Mr. HALL. We got to have a hearing in Ennis, Texas some of
these times.

Mr. BARTON. My sister is in town. She is not in the audience
today.

Mr. HALL. If you have a picture of her——

On first panel, welcome to Steve Kean, who is with Enron of
Houston; a friend of ours. On the second panel it is good to see
Dick Brooks, who is Chairman of Central and Southwest Corpora-
tion. I might add, welcome to Marty Kanner, who is proud to say
he was born in Houston, Texas. So, we are glad to have you here
today and look forward to getting your insights and wisdom on the
task we are faced.

What that, Mr. Chairman, I yield back my time. I thank you.

Mr. BARTON. Thank you, Mr. Hall. We did invite a constituent
of full committee Chairman Bliley’s, so that we have him covered,
and that is Ms. Price-Davis. She is from Richmond. So, we do not
have any of my relatives, but we do have the chairman’s constitu-
ents. That is probably even better, I think, for progress. I will bet
she is going to give us some good information when we get to that
point.
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The distinguished vice chairman of the subcommittee, Mr.
Stearns, who has a bill that we are reviewing today.

Mr. STEARNS. Thank you, Mr. Chairman. Perhaps we want to
give the floor to Mr. Hall again. He has done such a great job here
this morning. I, of course, want to thank you, with my colleagues,
for holding this hearing.

The issue before us today, and of course the past several years,
is one that affects every constituent in everyone’s district. So, I
think we must be mindful of the decisions we make in this sub-
committee, which will affect all businesses across this country. It
is for this reason that we should continue the pragmatic, thought-
ful, and inclusive approach that Chairman Barton, Mr. Hall, Mr.
Pickering, and Mr. Sawyer have sought in addressing this complex
issue.

We have before us a number of bills designed, in one way or the
other, to regulate this industry. In looking at these bills, I believe
there is some consensus among all of the bills. Mr. Chairman, I
thought I might just take a crack at outlining the consensus here.
Repeal of PURPA, and providing for PURPA-mandated cost recov-
ery is one.

Repeal of PUHCA. Application of FERC authority over non-juris-
dictional entities, including Federal utilities, ensuring reliability as
proposed by NERC consensus language, authority for States to
order retail competition. Last, of course, to encourage competition
through State reciprocity. So, there are number areas that almost
all of the bills agree upon.

Of course, there are a number of issues that remain that we
must address. I am sure with this panel, with these witnesses, we
will be able to talk about them. So, I look forward to the continu-
ation of this hearing and others, Mr. Chairman, as well as what
my colleagues will offer in the ensuring discussion. Thank you.

Mr. BARTON. Thank you, Congressman Stearns.

We would now like to hear from Congressman Pallone, who has
also introduced a bill. We do not have it on our agenda because it
was not introduced on the date that we noticed this hearing, but
he did introduce a very comprehensive bill earlier this week, I be-
lieve. I recognize Mr. Pallone for an opening statement.

Mr. PALLONE. Thank you, Mr. Chairman, and thank you for ref-
erencing the bill. It was introduced Tuesday, H.R. 2569. It contains
environmental and consumer protection provisions that I believe
are critical to the restructuring debate. I am pleased to note that
my bill has support from a large spectrum, if you will, the environ-
mental community, consumer groups, utilities, and others.

Secretary Richardson attended our press conference Tuesday to
lend his support to the importance of including environmental and
consumer protections as we continue through this restructuring de-
bate. The core of my bill is designed to reduce emissions from all
power plants, not by mandatory regulations, but by using a mar-
ket-based approach to achieve environmental and human health
benefits in a cost-effective manner.

As the Natural Resources Defense Council reiterated, energy and
environmental sustainable development issues are intricately
linked. Other provisions that I have included in my bill, such as
the renewable portfolio standard, net metering, a Public Assistance
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Benefit Fund, and anti-slamming and anti-cramming protections
are in the Administration’s bill, as well as other bills, some of
which are before us today.

I think that shows the wide range of support for these type of
provisions. I know that in the testimony today by AARP, and we
will hear that, it is mentioned that we cannot create disadvantages,
nor unfair competitive advantages, particularly for consumers as
we consider restructuring the electric utility sector on the Federal
level. A Public Benefit Fund is one way to ensure universal service
for all customers.

To ensure transparency, my bill includes information disclosure
or labeling provisions that will be similar to food labels, so the con-
sumers can choose their electricity suppliers with complete knowl-
edge, because they will have generation and emissions data in an
easy-to-read and easily understandable format.

Again, AARP is supportive of full disclosure of information, in-
cluding whether power is interruptible, which my disclosure provi-
sion also would ensure. In addition to the anti-slamming and anti-
cramming provisions, my bill ensures consumers privacy by prohib-
iting the release of confidential information without explicit per-
mission of the consumer. Now, we all know that Americans spend
over $215 billion each year on electr1c1ty

So, we must take extreme care in thoroughly examining all of the
issues pertaining to this debate. If we are to enact Federal restruc-
turing legislation, we must make sure we get it right the first time.
So, I will be interested in hearing from our witnesses on a variety
of issues.

For example, reliability I think is very central to this debate. It
has been a major issue in my home State of New Jersey during the
past several weeks and in the Northeast, in general. As I am sure
you know, we have experienced various rolling blackouts. As more
States move toward restructuring, we must remove barriers to
competition in a manner that is equitable.

We must determination what issues need to be handled at the
Federal level versus the State level, and clarify State versus Fed-
eral authority. So, I look forward to hearing from our witnesses on
these and other issues. Thank you, Mr. Chairman.

Mr. BARTON. Thank you, Congressman Pallone.

We would now like to hear from Mr. Burr of North Carolina for
an opening statement.

Mr. BURR. I thank the chairman and would also thank the chair-
mgn for allowing the full committee chairman to have a witness
today.

Mr. BARTON. We ran out of Texans, you know.

Mr. BURR. Clearly, we now know the population of Texas, at
least those willing to come testify. We have learned a lot from the
Texans who have come up here. Certainly the ones today, I am
sure, will have a wealth of knowledge, not only about what Texas
has done, but how the Texas experience so far might guide us as
to what we do. I think that is very, very important; from Texas and
other States that have started on it.

We are here to review 8 or 9 bills. I am not sure, based upon
the information that Mr. Pallone has a bill. That number is only
surpassed by the number of witnesses we have to testify today. So,
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if quantity is an indication of quality, this will certainly be a
knowledgeable day that we are started into. I am sure that it will
be somewhat long.

Let me take this opportunity to welcome all of the witnesses. I
think that 90 percent of them will now go on my Christmas card
list, as much time as we have spent together. Clearly, I welcome
that because I think we will spend a lot more time over the next
short-term trying to work out some of the differences.

Clearly with 8 or 9 bills and one general outline introduced, this
committee has a wealth of options to choose from. A wealth of op-
tions does not suggest that we automatically get it right. I think
that the one plea that members of this subcommittee have made,
at least this calendar year, is that our No. 1 interest is to get it
right.

To get it right means that we have to urge all of our witnesses,
whether it is this hearing today, past hearings that we have had,
and future hearings that we might have, to level with us; to tell
us what it is that gets us to the right bill. I do not think that it
is in total any one of the eight or nine bills. After my review of the
outline, I do not think that it is in fact the answer in total.

It may be a mixture of all nine and the outline. It may in fact
be a new document that we have yet to think about. Clearly, that
is the responsibility that lies on our shoulders. It is also the re-
sponsibility that lies on the shoulders of the individuals who rep-
resent the consumers around this country.

I am confident that no witness has ever come before this com-
mittee and talked about electricity restructuring without con-
sumers first and foremost in mind. Clearly, when you talk about
this industry, in total, we do talk about an industry that is in a
major shift. I have one very big principle in this. That is to see that
if we introduce a deregulation bill, that it in fact deregulates elec-
tricity. I am not interested in substituting a new regulatory author-
ity into the industry, but to call it something different.

The challenge for this committee is to make sure that what we
do is predictable, understood by all segments of the industry, wel-
comed by Wall Street, but, more importantly, welcomed by con-
sumers around this country. I, for one, and I believe Mr. Barton,
Mr. Hall, and many of the colleagues that I serve with, will not
quit until we reach that point. It will not be a Republican bill. It
will not be a Democratic bill. It will be a bipartisan bill that at-
tempts to find the balance that is best for the country.

I think for that reason, there is a great deal of optimism that we
will reach that agreement. We will come as close to perfect as we
possibly can from the information that is shared with us by wit-
nesses. Mr. Chairman, I thank you for the opportunity to highlight
these bills that have been introduced.

Mr. BARTON. One of which is your bill.

Mr. BURR. One of which is my bill. I am not concerned with au-
thorship. I am more concerned with the final product. I think that
is the case with everybody who has introduced a bill. I would only
urge our witnesses today to tell us what we need to do to get it
right. That is the most important thing you can share with us.
With that, I yield back.
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Mr. BARTON. If you just said, it will take care of Texas, you
would have had a perfect opening statement.

Mr. BURR. Mr. Chairman, clearly with an ovation from Texas, I
have said something wrong.

Mr. BARTON. Let me be serious for just a moment. That was a
great presentation and opening statement, that all us are proud of
and would be proud of. How about that?

The gentleman from the great State of Tennessee, the Volunteer
State, Mr. Bryant, is recognized for an opening statement.

Mr. BRYANT. Thank you, Mr. Chairman. It is a difficult act to fol-
low. I do not intend to try to compete with that. In one hearing yes-
terday where Mr. Burr and I sat together, I associated myself with
his remarks. I will do the same thing here. Again, I thank you for
convening this panel and the second panel as we move toward
what may be a final product.

I commend you for your efforts and your ranking member here,
Mr. Hall, for keeping this an open process as much as possible, giv-
ing everyone opportunities to participate, attend hearings and
working groups, and try to make some sense out of a very complex
issue.

Coming from a TVA State, certainly we have concerns for TVA.
Likewise, and even more importantly, for the consumers of TVA,
our constituents. We have a caucus, and we have been working to-
gether trying to develop a consensus, as you have asked, to bring
to you and to the chairman of the full committee on what we would
like to see a bill look like as it pertains to TVA. That, too, is very
complicated and very complex.

Let me assure you that we will continue to work in good faith.
We, again, thank all of you for being here today. I know many of
us have other committees that we are on. There is another Com-
merce subcommittee meeting ongoing right now. We will be in and
out.

Let me assure you that we are studying your remarks and your
statements and value, very highly, you input in this, both this
panel and the second to come. I will yield back the balance of my
time.

Mr. BARTON. Thank you, Congressman Bryant. I think one of the
most complex and difficult issues to find a consensus on are some
of the issues dealing with the TVA. I want to state on the record
that the work that you have already done, and are continuing to
do, is excellent. It is bearing fruit.

I've had a number of individuals from your region comment on
that and a number of other Congressmen from the region comment
on that. So, you are doing good work and we appreciate that.

The co-chairman of our Working Group on Electricity Restruc-
turing, Mr. Sawyer of Ohio, for an opening statement.

Mr. SAWYER. Thank you, Mr. Chairman. Thank you for having
this hearing. Thank you for all of the work that has gone into this
issue. You are right to characterize it as complex and important.

It is one of those that I think we can accurately call a Century
bill. The work that has lead us to this juncture is a Century old.
If we do our work well, the changes that will take place over the
next Century will find their basis in the product that we bring out
in this issue.
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I would also like to thank all of my colleagues for having taken
such care and time to take enough time so that I can be 38 minutes
late for the start of this hearing and still not have missed a bit of
testimony. With that, I will not take up any more of your time.

Thank you, Mr. Chairman.

Mr. BARTON. We thank you. The Chair must admit, I was some-
what late. I was uncharacteristically late. The gentleman from
Oklahoma, who has one of the bills that is going to be reviewed
today, and one of the more comprehensive bills with Mr. Markey.
He has done excellent work on this issue; Mr. Largent of Oklahoma
for an opening statement.

Mr. LARGENT. Thank you, Mr. Chairman. I would like to begin
by saying thank you to a number of our panelists and people that
I see here in the audience today who have participated in our
working group and lent their expertise to our small working group
that has been working on electricity because their insight has been
really valuable for us all.

I want to thank you for calling this legislative hearing. I have
a brief opening statement that I would like to read and then yield
back. Thanks for having this legislative hearing to specifically ad-
dress provisions in the Electricity Restructuring Bills introduced to
this Congress.

This hearing is an indication that we are coming down to the
wire in our efforts to vote on a plan to give consumers choice of
their retail electric provider and that, I wanted ask specifically in
my opening comments, because I understand there are some dis-
cussion and rumors that are traveling around K Street and down-
town that we have stumbled in our effort to move forward on elec-
tricity.

I wanted to assure everybody that we are continuing to move for-
ward, with a lot of momentum, and I am excited about that. I am
proud of a bill that I have introduced with Representative Ed Mar-
key, H.R. 2050, the Electric Consumer’s Power To Choose Act, as
the only bipartisan and comprehensive electricity restructuring bill
initiated in the House.

I feel that we have demonstrated that the challenge of opening
up the electric industry to retail competition is one that can be met
when Republicans and Democrats put politics aside and get to
work on the policy. The Largent-Markey Bill focuses on the areas
critical to fair and open competition. These areas include: setting
a date for competition with flexibility; strong reciprocity; authority;
preservation of the sanctity of State Competition Plans with ex-
plicit grandfather language; market-wide reliability standards; re-
peal of antiquated Federal laws like PUHCA and PURPA; moves
FERC responsibility from regulating to refereeing; removes obsta-
cles in transmission that maximize competition and generation;
consumer protections from slamming, cramming and privacy
abuses; encourages aggregation; interconnection and interstate
compacts; protection from increasing prices result from market
power; environment-friendly tax credits; and triggered renewable
portfolio standard.

Let us recall why we believe this challenge is worth accepting.
Americans consume more than $200 billion of electricity a year,
with about half of that used for residential purposes. Studies indi-
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cate that consumers will save between $20 billion and $40 billion
through competition. I might add by the way, that it is quite pos-
sible that consumers will save more in the first 5 years after elec-
tric deregulation, than they will under the tax bill that we will be
voting on later today. What about the savings from the products we
buy?

It requires approximately $700 in electricity to manufacture a
single car. The cost of electricity in bringing food to the market is
second only to labor. The benefits of electricity touch us all, but so
does the increased cost of the monopoly under which it is generated
today.

Competition brings out the best in all of us, including the indus-
tries that we have deregulated: airline, long distance, trucking,
railroad. Over a 10-year period, we have seen drastic reductions in
costs from anywhere from 27 to 57 percent. Even in the wholesale
electric industry, savings are estimated to be about $4 billion per
year.

Similar savings in retail electricity rates could save our school
districts 35 percent on their electricity bills, and our hospitals’ vital
health care dollars as well. The Largent-Markey bill is pro-con-
sumer, pro-economy, pro-free market, pro-environment. I am look-
ing forward to hearing the views of our panelists on H.R. 2050, and
the other bills introduced before this subcommittee. I think it is
great that so many of my colleagues have also gotten deeply in-
volved in the debate by introducing bills of their own. I look for-
ward to learning more about all of them.

Thank you, Mr. Chairman.

Mr. BARTON. Who could not expect a pro-bill from a Pro Football
Hall of Famer? It would have to be pro-competition.

The gentleman from the great State of Georgia, Mr. Norwood is
recognized for an opening statement.

Mr. NorwooOD. Thank you very much, Mr. Chairman. I appre-
ciate being recognized. I, one more time, want to say how much I
commend you and appreciate you on the hard work you have exhib-
ited in holding these hearings, and bringing to light many of the
issues that need to be explored.

I do not really see how we have left any stones unturned. Most
of the witnesses have been up on the Hill time, and time again,
over the last 6 months. When it has come time for us to really look
at the nuts and bolts of deregulation, you have done an out-
standing job, and all of you, ladies and gentlemen, are appreciated
in your efforts in coming back to try to help us as we operate on
your industries.

We have heard from organizations, advocates, and experts from
all across the spectrum on nearly all aspects of these issues. I do
not think anyone can say that they have been shut out of this de-
bate. Mr. Chairman, in my opinion, that is the right way to conduct
hearings and get us to the point where hopefully we can produce
a bill that really will foster competition, and really will deregulate;
not get us to a bill where we break down industries that we call
monopolies and say that we want you to compete, however, we are
going to just regulate you in a different way now that you are com-
peting. I compliment you, Mr. Chairman.
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Now that the hearings are hopefully coming to a close, I hope
and expect that this same spirit of inclusiveness can be carried for-
ward into the process of actually drafting a bill. Because of your
hard work and, the fact that you have driven members of your sub-
committee, you have, in my observation, a very knowledgeable sub-
committee on this subject.

I think it is our duty and responsibility, as a subcommittee, to
roll up our sleeves and get to work on the legislative language from
bottom to top; not for us to simply just rubber stamp whatever a
committee staff drops in our laps. This issue is far too important
and there is far too much at stake for us as a subcommittee to ab-
dicate our responsibility on this issue.

I know and I feel strongly, Mr. Chairman, it is your intention to
have an inclusive bill. It is your intention to allow us to participate
with the understanding that probably none of us need or require
the pride of authorship. Where that generally occurs is in com-
mittee, where they wish to have pride of authorship. And on this
issue, as important as it is to rural Georgia, as important as it is
to Washington, Georgia, and Monticello, Georgia, people that their
lives can be turned upside down if we do this wrong.

As important as it is, Mr. Chairman, I am glad you are the chair-
man because I know you know, we are not going to let a staff drop
a final bill on our laps and rubber stamp it. Thank you very much,
Mr. Chairman.

Mr. BARTON. Thank you, Congressman Norwood.

I am not sure where Monticello, Georgia is, but I do know that
they have a good Congressman, if they are in your District.

Mr. NorwooOD. Mayor Holmes, on her behalf, will invite you to
come any time you like, I can tell you.

Mr. BARTON. I was in Savannah, Georgia several weeks ago for
a U.S.-Mexican exchange of parliamentarians. I had never seen
homemade pecan pralines made from scratch on the spot until
then, and just given to me hot. There is nothing better in this
world than a homemade Georgia pecan praline cooked as you
watch it.

Mr. NorwoOD. If you will yield, I want to say again, what a good
chairman you are.

Mr. BARTON. I ought to quit while I am ahead; should I not? Con-
gressman Ehrlich of the great State of Maryland is recognized for
an opening statement.

Mr. EHRLICH. Thank you, Mr. Chairman. I just simply will adopt
the remarks of the gentleman from Georgia; well-put from my
friend and classmate, and I yield back.

Mr. BARTON. Thank you. Seeing no other member present on ei-
ther side that has not yet been given an opportunity to give an
opening statement, all members not present that have written
statements will be put in the record at the appropriate point in the
record. Without objection; hearing no objection, so ordered.

[Additional statements submitted for the record follow:]

PREPARED STATEMENT OF HON. ToM BLILEY, CHAIRMAN, COMMITTEE ON COMMERCE

Mr, Chairman, I would like to commend you for holding this legislative hearing
on some of the bills addressing electric utility restructuring. I would also like to
commend you on the leadership you have shown on this issue thus far, and that
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I'm sure you will continue to show as we work to pass legislation which will help
bring about a fully open and competitive electricity power market.

Today is an important milestone. It marks the beginning of the final phase of
hearings before we will begin marking up electric utility restructuring legislation.
As I have stated many times in the past, I believe bringing retail competition to
the electric utility industry will be good for this country. The fact that 23 States
with 60 percent of the population have taken steps to move to retail competition
shows that I am not alone in that belief.

Despite that tremendous progress, the job is not done. We would be shirking our
responsibilities if we failed to pass Federal legislation doing the things which must
be done on the Federal level if these programs are to work as intended. In par-
ticular we must assure the national grid is as open as possible. We must also assure
that there are no holdovers from the old system of monopoly regulation that pose
barriers to new entrants. Competition in electricity will only work if the system is
as open as possible so competitors can reach customers and customers can reach
competitors. This may mean putting in place mechanisms to assure that trans-
mission lines do not become bottlenecks allowing incumbents to exert their market
power to keep out new entrants as well as other protections.

Today is the first step in identifying what elements in particular need to be in-
cluded in a Federal bill. I am grateful to all of the witnesses who are participating
in today’s hearing. You and the organizations you represent play an important role
in helping us develop electric utility restructuring legislation that will benefit all
Americans.

Thank you Mr. Chairman. I look forward to hearing the testimony of our distin-
guished witnesses today. I also want to thank you for including, among the many
witnesses we've had from Texas, a witness from my home town of Richmond, Vir-
ginia. Ms. Jana Price-Davis, Assistant Vice President for Government Affairs for
Heilig-Meyers Co., the nation’s largest furniture retailer, is here today representing
Americans for Affordable Electricity and I'd like to extend to her a special welcome.

PREPARED STATEMENT OF HON. KAREN MCCARTHY, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF MISSOURI

Thank you Mr. Chairman. I rise to revise and extend my remarks. I welcome the
opportunity to continue the dialogue on electricity deregulation and thank the
Chairman and Ranking Member Hall for our efforts today to come to terms with
the complex issues associated with electricity deregulation. As the last major federal
deregulation of this century it is important that we in Congress carefully consider
all options and act with measured reason.

Our states are the incubators of change, and 23 states have acted to address this
issue, while many others, including my state of Missouri, currently are considering
reform. Our actions at the Federal level should compliment their successes and be
mindful of the potential negative impacts which might occur through a federal man-
date. I represent a district with a low kilowatt hour rate. Our actions at the federal
level should assure consumers such as those in my district and state that they will
not pay more for power as a result of deregulation.

There are worthy ideas in these measures, and our challenge is to refine them
and develop a consensus for action. One positive step is a provision to encourage
greater use of renewable energy. Employing green technologies is a win-win, for and
in the long-term they yield a comparative competitive advantage while reducing our
dependence on imported fuels. Besides increased efficiency, renewable energy
sources help to distribute the burden of supplying energy to our country. All of our
districts are struggling with meeting emission requirements and know that renew-
able energy plays a critical role with respect to emissions. Affording incentives for
utilities to pursue a strategy utilizing renewable sources of energy is a provision
which should be included in the final measure.

When I am home in my district each week, I visit with constituents in a number
of settings, such as in community meetings and at the Farmer’s Market or car wash.
In my conversations with these individuals they express opinions on a variety of
issues. Every time the subject of electricity deregulation comes up, they assume that
their rates will go down and their service will remain the same. Our experiences
from other deregulated industries suggest that improvements can occur but better
rates and service do not always occur. Our challenge is to make this perception
among the citizens become a reality. In order to accomplish this both residential and
commercial consumers must be foremost in our mind as we continue to move for-
ward on deregulating the delivery of power.
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I welcome today’s dialogue as another step toward a measured approach for ad-
dressing electricity deregulation. Ultimately we are talking about people’s light and
heat—we have to get it right—close just won’t work. Many of these issues are inter-
woven and very complicated necessitating comprehensive review by our sub-
gﬁn{nittee and calculated actions in moving forward thoughtfully. Thank you, Mr.

airman.

Mr. BARTON. We now want to welcome our first panel. Congress-
man Hall is not here, but he said it is a good thing we do not have
any more tables in the room, because the panel would have been
bigger. We have about the maximum number of people we can get
with the maximum number of table space that is available.

We are going to start with Mr. David Owens, who is the Execu-
tive Vice President for the Edison Electric Institute. Then we are
going to go to Ms. Jana Price-Davis, who is the Assistant Vice
President for Government Affairs for Heilig-Meyers Company in
Richmond. She is representing the Americans for Affordable En-
ergy.

Mr. Steven Kean, who is the Senior Vice President for Enron in
the great State of Texas, in Houston, representing the Electric
Power Supply Association; Mr. Allen Richardson, the Executive Di-
rector of the American Public Power Association; Mr. Glenn
English, former Congressman, from the great State of Oklahoma,
all around good guy, show horse and work horse, as Congressman
Hall said. He is the Chief Executive Officer for the National Rural
Electric Cooperative Association. Next, Mr. Ralph Cavanagh, rep-
resenting the Natural Resources Defense Council, who has come all
‘}clhe way from San Francisco, California. We appreciate you being
ere sir.

Last, but certainly not least on the first panel, Mr. Fred Schmidt,
who is the President of the National Association for State Utility
Consumer Advocates, who has got to be the longest named associa-
tion that we are going to hear from today. We are glad to have you.

Each of your statements are in the record in its entirety. We are
going to start with Mr. Owens. We are going to go right down the
line. We are, since we have so many people, we are going to try
to hold you fairly strictly to the 5-minute rule to summarize your
opening statements. We will have sufficient time for questions.

Let me get the clock set here. Mr. Owens, we are glad to have
you. You are recognized for 5 minutes.

STATEMENTS OF DAVID OWENS, EXECUTIVE VICE PRESIDENT,
EDISON ELECTRIC INSTITUTE; JANA PRICE-DAVIS, ASSIST-
ANT VICE PRESIDENT, GOVERNMENT AFFAIRS, HEILIG-MEY-
ERS COMPANY; STEVEN J. KEAN, EXECUTIVE VICE PRESI-
DENT, ENRON CORPORATION; ALAN H. RICHARDSON, EXEC-
UTIVE DIRECTOR, AMERICAN PUBLIC POWER ASSOCIATION;
GLENN ENGLISH, CHIEF EXECUTIVE OFFICER, NATIONAL
RURAL ELECTRIC COOPERATIVE ASSOCIATION; RALPH
CAVANAGH, ENERGY PROGRAM CO-DIRECTOR, NATIONAL
RESOURCES DEFENSE COUNCIL; AND FRED SCHMIDT,
PRESIDENT, NATIONAL ASSOCIATION OF STATE UTILITY
CONSUMER ADVOCATES

Mr. OWENS. Thank you, Mr. Chairman.
Good morning, Mr. Chairman and members of this sub-
committee. I am David K. Owens, Executive Vice President of the
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Edison Electric Institute. EEI is the Association of U.S. share-
holder-owned electric utilities. We are pleased to share our views
on specific issues and legislation pending before this subcommittee.

Now, it is hard for me to believe that just 3 years ago this May,
the fist State adopted a Retail Competition Plan. Today, roughly 70
percent of all electricity consumers live in the 22 States that have
already approved Customer Choice Programs, with Oregon about to
become the 23rd State.

As States move forward with their Retail Competition Plans,
there are significant restructuring issues that they cannot address.
EEI supports Federal legislation that removes barriers to competi-
tion, facilitates State restructuring actions, addresses critical trans-
mission and reliability issues, and applies the same rules to all
competitors.

Regarding Federal barriers to competition. First, we support re-
peal of PUHCA. PUHCA distorts electricity suppliers’ business de-
cisions and hinders competition. We urge passage of H.R. 2363, in-
troduced by Representative Tauzin.

Second, we support prospective repeal of PURPA’s mandatory
purchase obligation. We also feel strongly that Congress must as-
sure the recovery of PURPA costs, since these are federally man-
dated, Federal jurisdiction costs. The PURPA Reform Bill, intro-
duced by Representative Stearns, H.R. 1138, recognizes the distor-
tion PURPA causes in a competitive marketplace.

We also believe that Congress should facilitate State restruc-
turing activities. In this area, we strongly support respecting the
22 States that have already moved forward in electric restruc-
turing. Congress should clarify that States have the authority to
restructure retail electric service, and impose non-bypassable wires
charges to fund Public Purpose Programs.

Both the Burr bill, H.R. 667, and the Stearns bill, H.R. 1587, ac-
complish this, in our opinion. We believe Congress should endorse
a utility’s right to recover legitimate transition costs, while recog-
nizing that States are implementing recovery of retail transition
costs.

Experience in the States demonstrate that competition is imple-
mented more rapidly when transition cost recovery is dealt with re-
sponsibly. Congress must also address critical transmission and re-
liability issues. First, all transmission providers should be subject
to FERC jurisdiction over transmission service.

The Stearns bill, H.R. 1587, in our opinion, provides a good start.
Second, we support facilitating the construction of new trans-
mission facilities. This may include reforms to the siting process,
and certainly transmission pricing policy that provides incentives
for the expansion and the development of new transmission, and
also rate of return on transmission to attract necessary capital.

Concerning reliability; something that Mr. Pallone raised. We
strongly urge Congress to enact the NERC Concensus Proposal es-
tablishing a self-regulating reliability organization under FERC
oversight. The NERC proposal is in the Largent-Markey Bill, H.R.
2050.

Congress should also assure that the same rules apply to all com-
petitors. We support eliminating new tax benefits for government
entities in a competitive market. The administration’s bill, H.R. 28,
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moves in the right direction. We also support prohibiting Federal
utilities from constructing new generation, except under limited
circumstances. Now, as you consider electric legislation, we would
hope that you would heed the comments of Mr. Pallone and others,
let us get it right. We believe that there are areas where Federal
legislation is necessary. We also believe that there are areas where
it is not necessary.

For example, we oppose new Federal authority to order divesti-
ture, or participation of utilities of regional transmission organiza-
tions. As you know, utilities are the most heavily regulated busi-
nesses and are subject to a myriad of existing Federal and State
laws or market power issues.

Representative Stearns’ bill, H.R. 1587, would encourage regional
transmission organizations to develop with denying them the nec-
essary flexibility. Now, on merges we believe that Congress should
streamline their review and not impose additional restrictions.

Finally, any electric restructuring bill should not be used as a ve-
hicle to address broader environmental issues. Thank you for this
opportunity. I would be pleased to answer questions.

[The prepared statement of David Owens follows:]

PREPARED STATEMENT OF DAVID K. OWENS, EXECUTIVE VICE PRESIDENT, EDISON
ELECTRIC INSTITUTE

I am David K. Owens, Executive Vice President of the Edison Electric Institute
(EED. EEI is the association of U.S. shareholder-owned electric utilities and indus-
try affiliates and associates worldwide. A super-majority of EEI’s members have es-
tablished EEI’s approach to competition in the electricity industry, although a few
members disagree with some elements of that approach. We are pleased to have the
opportunity to share our views on specific issues and legislative proposals pending
before this Committee.

The pace of electricity restructuring in the states is far more intense than oc-
curred in either the telecommunications or natural gas industries. Just three years
ago this May, the first state adopted a retail competition plan. Today, roughly 70
percent of all American electricity consumers live in the twenty-two states that have
approved customer choice programs. Oregon is about to become the twenty-third
state once the governor signs the retail competition plan approved by the state legis-
lature. The remaining states and the District of Columbia are considering reforms
to retail electric service.

As states move forward with their retail choice plans, it is obvious that there are
significant restructuring issues they cannot address. We believe Congress should re-
solve these issues to help facilitate state activities and remove federal barriers to
competition. While government cannot and should not control market forces in a
competitive environment, it is responsible for addressing the transition issues and
establishing the ground rules for fair and effective competition.

As Congress considers electricity restructuring legislation, it is essential to under-
stand how dramatically electricity markets are changing. One of the few constants
in the electricity industry today is fundamental change. All too often, proponents of
r(;,—regulation or different regulation of competitive electricity markets ignore this re-
ality.

Today’s Changing Electricity Market

It is important to remember what will be regulated and what will not be in com-
petitive electricity markets. Electricity suppliers will compete to sell power and en-
ergy services to consumers. However, the “wires” side of the electricity business—
the distribution lines that deliver power to homes and businesses and the interstate
transmission lines that move bulk power between sellers and buyers—will remain
regulated for the foreseeable future.

One of the keys to competitive markets is the existence of competitors. Thousands
of suppliers currently participate in electricity markets, including almost 2,000 mu-
nicipal electric utilities, more than 900 electric cooperatives, and roughly 200 share-
holder-owned utilities. There also are more than 4,000 non-utility generation
projects that currently sell their power to utilities, as well as 650 power marketers.
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Plans for the construction of new merchant generating facilities representing over
90,000 megawatts of capacity are underway in states from coast to coast. As elec-
tricity markets become more competitive, many of these suppliers will be competing
head-to-head to provide electricity and a variety of services to consumers.

There also will be new entrants into competitive electricity markets, many of
which are large corporations long familiar to American consumers. For example,
Shell Oil Company and the recently merged BP Amoco Corporation—both among
the world’s largest oil and natural gas companies—have established subsidiaries to
sell electricity. Honeywell, Inc.—the world’s leading maker of control systems and
components for buildings, industry, space and aviation—also has registered to com-
pete in retail electricity markets.

Energy markets are also becoming increasingly globalized. In recent weeks, the
Federal Energy Regulatory Commission (FERC) approved the first acquisitions of
U.S. electric utilities by foreign companies. In these transactions, National Grid of
Great Britain will acquire New England Electric, and ScottishPower will merge with
PacifiCorp.

These competing suppliers will move power over distribution and transmission
systems that remain regulated. FERC regulates the interstate high-voltage wires of
shareholder-owned utilities to ensure guaranteed open access for all suppliers and
to set fair and reasonable charges for transmission services. In 1996, FERC, in its
Order 888, ordered shareholder-owned utilities, which own about 75 percent of the
country’s transmission systems, to open up their transmission lines to all suppliers
in the wholesale market. This means that any wholesale power supplier can use
transmission lines owned by shareholder-owned utilities at the same price and
terms that those utilities charge themselves to ship power.

In competitive retail electricity markets, states will still regulate the distribution
wires to make sure that all suppliers have access to consumers and to establish fair
and reasonable charges for distribution services. The states traditionally have regu-
lated retail electric service, or the sale of power and energy services from the utility
to retail consumers, such as homeowners, small businesses and industrial compa-
nies.

As electricity markets become more competitive, electric utilities are making stra-
tegic decisions about which lines of business they intend to pursue. Because the gen-
eration side of the business will carry more risk in a competitive market, a number
of utilities believe they do not have the size to adequately manage those risks and
are selling their generation facilities in order to focus on other business opportuni-
ties. Other companies are purchasing generation with the intention of becoming na-
tional generation companies. As electricity becomes more of a bulk trading market,
with a greater emphasis on achieving economies of large scale operations, genera-
tion companies will need to become significantly larger than most are currently in
order to compete in regional and national energy markets.

By the year 2000, about 25 percent of the total shareholder-owned fossil and
hydro generation is expected to be offered for sale. The leading purchasers are na-
tional and international energy companies, some of them unregulated affiliates of
electric utilities that compete around the world and others independent power pro-
ducers who also are global competitors. Three of the five leading purchasers of di-
vested generation are independent energy producers.

Other electricity market players will pursue different business opportunities.
Some energy companies will bundle electricity with specialized services, such as en-
ergy management. Others will become “network” companies, utilizing their expertise
in the “wires” business to provide cable, Internet and telecommunications services
to consumers. Still others will become “convergence” companies, offering consumers
the ability to purchase natural gas and other energy sources, along with electricity.
It also will be important for these types of companies to achieve economies of scale
through mergers and other forms of consolidation to achieve efficiencies and innova-
tion that will lower prices to consumers.

ESSENTIAL ISSUES IN THE TRANSITION TO COMPETITION

EEI supports federal legislation that removes federal barriers to competition, fa-
cilitates state restructuring actions, addresses critical transmission and reliability
issues and applies the same rules to all competitors. We would like to identify those
areas in which we believe Congress should act and those in which we believe federal
legislation is not appropriate, and give our views on the specific legislative proposals
before this Committee.
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CONGRESS SHOULD REMOVE FEDERAL BARRIERS TO COMPETITION.

We believe that Congress can most effectively promote competitive electricity mar-
kets by reforming federal law to remove barriers to efficient electricity competition.
While the states should continue to have the lead in restructuring retail electric
service, they obviously cannot address federal statutes such as the Public Utility
g’%%%i )Company Act (PUHCA) or the Public Utility Regulatory Policies Act

Congress should repeal the Public Utility Holding Company Act of 1935.

PUHCA is an impediment to competitive markets that only Congress can address.
We strongly support H.R. 2363, the Public Utility Holding Company Act of 1999,
which was introduced by Representative Tauzin. We urge Congress to move expedi-
tiously to consideration and passage of this bill. Representative Burr’s bill (H.R.
667) contains the same provisions. These bills would repeal PUHCA 12 months after
enactment and substitute a new act giving FERC and state regulatory commissions
greater access to the books and records of holding companies and affiliates. The
PUHCA provisions in Representative Stearns’ bill, H.R. 1587, are similar.

The Administration’s bill, H.R. 1828, contains similar provisions but would delay
repeal until 18 months after enactment. H.R. 2050, introduced by Representatives
Largent and Markey, would not repeal PUHCA for an electric or gas holding com-
pany having utility subsidiary companies operating in two or more states that have
not elected retail competition. We are opposed to linking PUHCA reform to the im-
plementation of retail competition. It does not make sense to repeal a federal statute
on a company-by-company basis.

PUHCA was enacted during the Great Depression and the New Deal in response
to the virtual collapse of the holding companies that controlled the electricity indus-
try at that time. By 1932, three holding companies—set up literally as pyramids—
controlled almost half of the electricity generated in the country. As the economy
collapsed, so did these companies. However, like everything else, the electricity in-
dustry obviously has changed over the past 60 years.

In addition, the regulations that govern the industry also have changed. Since the
1930s, states have significantly increased their regulatory oversight of utilities.
Other securities laws that cover electric utilities are on the books to protect inves-
tors. And, the Federal Power Act, passed in conjunction with PUHCA and amended
many times since, provides FERC with tremendous regulatory oversight over utili-
ties.

PUHCA currently acts as a major barrier to electricity competition. First, it im-
poses an additional layer of regulation and restrictions on 18 registered electric and
gas holding companies. PUHCA prevents these companies from responding quickly
to consumers’ needs and from offering consumers the range of services and products
that will exist in competitive markets.

PUHCA also artificially distorts companies’ business decisions. PUHCA makes it
easier for U.S. utilities to invest in foreign utility assets than in U.S. utility assets.
It also discourages non-utility businesses from acquiring utility assets, in effect
keeping some potential competitors out of the market because they cannot qualify
for an exemption and are unwilling to become registered holding companies. While
most utilities can invest in other business opportunities without being affected by
PUHCA, registered holding companies have a more difficult time investing in utility
businesses in which they have expertise. And, under PUHCA, exempt wholesale
generators are prohibited from selling electricity directly to retail consumers.

PUHCA also acts as a barrier to one of the emerging trends in the electricity in-
dustry: the growth of regional transmission organizations (RTOs), particularly inde-
pendent transmission companies. In order for these companies to be regional in
scope, they obviously must cover multiple states. However, PUHCA would apply to
the ownership of such a company, imposing significant restrictions on its operations.

Congress should repeal prospectively the mandatory purchase obligation under
PURPA, protect existing contracts, and provide for the recovery of PURPA costs.

PURPA forces electric utilities to purchase power at above-market prices regard-
less of whether they need the power. New PURPA qualifying facilities continue to
be developed even today. This anti-consumer statute will require consumers to pay
roughly $36 billion to $40 billion above market prices over the life of the PURPA
contracts. It is inconsistent with competitive generation markets. It has no justifica-
tion when there is open transmission access where many different buyers can pur-
chase a plant’s output, let alone in a competitive retail market.

The PURPA reform bill introduced by Representative Stearns, H.R. 1138, recog-
nizes that PURPA has no place in a competitive market. It would repeal the manda-
tory purchase obligation (Section 210) of PURPA prospectively, assure utilities they
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can recover the costs they incurred to comply with PURPA, and protect the sanctity
of existing PURPA contracts. We strongly support passage of this bill. The same
provisions are included in Representative Stearns’ subsequent bill, H.R. 1587, and
in Representative Burr’s bill, H.R. 667. Representatives Largent and Markey’s bill,
H.R. 2050, also repeals section 210 and provides for recovery of PURPA costs.

The Administration bill (H.R. 1828), while heading in the right direction on this
issue, falls short. It would prospectively repeal the mandatory purchase requirement
but fails to assure recovery of these federally-mandated costs. Representative
Walsh’s bill, H.R. 971, while attempting to ensure that rates charged for PURPA
contracts do not exceed avoided costs, fails to repeal the mandatory purchase re-
quirement, which is the source of these above-market costs. It also would allow
states to require renegotiation of PURPA contracts. While contract renegotiation is
one means to mitigate above-market mandatory purchase costs, it should be done
by the parties themselves, and any statute should include the basic principle of hon-
oring existing contracts.

Because PURPA is a federal statute, and PURPA contracts are wholesale con-
tracts, the federal government has a clear responsibility to assure the recovery of
these costs. Under the Federal Power Act, FERC has exclusive jurisdiction over
wholesale sales of electricity. States are prohibited from denying utilities the oppor-
tunity to recover FERC-approved wholesale costs, including, arguably, costs associ-
ated with contracts mandated by PURPA. In addition, PURPA itself has been inter-
preted to preclude states from denying the passthrough of PURPA contract costs.®

CONGRESS SHOULD FACILITATE STATE RESTRUCTURING ACTIVITIES.

Congress should respect state decisions regarding retail competition.

The bills introduced by Representative Burr (H.R. 667) and Representative
Stearns (H.R. 1587) take the right approach on this issue: both bills would clarify
that states have the authority to restructure retail electric services under their own
timetable, taking into consideration the interests of their consumers.

The so-called “flexible mandate,” similar versions of which are contained in both
the Administration bill (H.R. 1828) and the Largent-Markey bill (H.R. 2050), in fact,
gives the states too little flexibility. H.R. 1828 would require distribution utilities
to provide open access to consumers by January 1, 2003, unless the state regulatory
authority or non-regulated utility made a certain finding. H.R. 2050 requires states
to make this critical decision one year earlier. The “opt-out” language contained in
both bills significantly limits the state regulatory authorities’ actions by providing
them with only one standard for opting out: if implementation of retail competition
would have a “negative impact on a class of customers of that utility that cannot
be mitigated.” This standard is completely undefined. The bills also appear to leave
the entire decision of whether to implement retail competition to the state regu-
latory commission, ignoring the critical roles played by state legislatures and gov-
ernors in state restructuring decisions.

Federal legislation should respect decisions already made by states regarding re-
tail competition. However, the Administration bill (H.R. 1828) does not grandfather
customer choice plans already approved by state legislatures and regulatory com-
missions. And, a state such as Virginia, which is not scheduled to implement full
retail competition until 2004, would presumably have to change its state plan to
meet the 2003 deadline or the state regulatory authority would have to “opt out”
under the non-mitigable negative impact standard.

The Largent-Markey bill does include a grandfathering provision, but its coverage
seems incomplete. First, it only applies where the retail competition plan adopted
covers retail sales to all classes of customers. On this basis, it would not include
the recently passed Oregon bill, which does not include retail choice for residential
customers at this time, preferring to bring the benefits of competition to these con-
sumers through portfolio options and savings at the wholesale level. Second, it only
exempts a state from making the actual retail competition election. It does not ex-
empt or protect the existing 22 state restructuring plans from the many new federal
requirements relating to retail service in H.R. 2050. Some of these requirements
may be inconsistent with the provisions in state retail competition plans already
adopted. To the extent that a bill includes prescriptive requirements, such as the
Administration bill or the Largent-Markey bill, it should respect state decisions that
have already been made.

Finally, the Supreme Court decision in Alden v. Maine raises questions about the
constitutionality of the Administration’s flexible mandate approach and the provi-
sion allowing enforcement of it in state court. In Alden, the Supreme Court held

1Freehold Cogeneration v. Bd. Reg. Com’rs of N.J., 44 F. 3rd 1178 (3rd Cir. 1995).
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that a person cannot bring a suit against a state in state court to enforce a right
under a federal statute, unless the state agrees to waive its sovereign immunity.
The Alden case appears to put sharp limits on the ability of Congress to make fed-
ell;al requirements, such as the flexible mandate and opt-out provisions, binding on
the states.

The Largent-Markey bill (H.R. 2050) also would require FERC to order retail ac-
cess to Department of Defense facilities and Indian tribes, even where a state has
not yet approved retail competition. Again, this fails to respect state decisions on
restructuring and could shift costs unfairly to other customers in the state, espe-
cially when it preempts state laws and policies.

Congress should endorse utilities’ right to recover legitimate stranded costs.

Federal electricity legislation should endorse utilities’ right to recover legitimate
transition costs, while recognizing that the states will be responsible for key imple-
mentation decisions regarding retail transition costs. Congress also should confirm
FERC’s jurisdiction to provide for the recovery of legitimate wholesale transition
costs and support recovery of PURPA and other federally created transition costs.

In many states that have approved retail competition plans, utility worker protec-
tion has been an integral part of these packages and an integral part of transition
cost recovery. To support utility workers who might be displaced, we urge Congress
to also recognize that transition cost recovery should include costs for outplacement
assistance, job retraining and/or appropriate severance packages for workers.

Because policymakers create transition costs when they promote competition, they
have the responsibility of ensuring that utilities can recover these legitimate costs.
Allowing industries to recover their transition costs has been a normal part of the
deregulation of major industries, including airlines, railroads, trucking, tele-
communications and natural gas. Policymakers have taken different approaches to
recovery of transition costs in various industries, including direct government sub-
sidies for maintenance of unprofitable services, compensation to displaced workers,
special consumer charges, and liberalized merger standards. The length of the tran-
sition period to competition also has varied from industry to industry. But, what has
not varied is the government’s commitment to assure payment of these transition
costs.

For almost a century, electric utilities have operated in a business environment
vastly different from the one faced by competitive businesses. In order to fulfill their
requirements to serve all consumers in their service areas, utilities have invested
billions of dollars in generating facilities and a reliable distribution and trans-
mission system. In addition, utilities invest heavily in public purpose programs like
low-income energy assistance, energy efficiency and renewable energy resources.
They also have been mandated by PURPA to purchase power produced from cogen-
eration and renewable energy facilities. And, utilities are heavily taxed at the local,
state and federal levels.

Before utilities can recover these investments from consumers, the expenditures
must be reviewed and approved by regulators, and they are currently included in
consumers’ bills under regulated rates. Because one of the objectives of regulation
has been to stabilize rates for consumers, recovery of these utility investments fre-
quently has been stretched out over as long as 30 or more years.

Government action that denies legitimate stranded cost recovery violates the gov-
ernment’s half of the traditional “regulatory bargain” and would amount to an un-
constitutional taking. Under the Constitution’s Fifth Amendment, the government
cannot “take” private property without providing just compensation. Because the
property of utilities was committed to serve the public, the Constitution’s protection
against taking without just compensation requires regulators to set rates to provide
an opportunity for an overall rate of return adequate to operate successfully, main-
tain financial integrity, attract capital and compensate investors. Duquesne Light
(Co. v. Barasch, 488 U.S. 299 (1989); FPC v. Hope Natural Gas Co., 320 U.S. 591
1944).

Virtually all of the states that have adopted retail competition have provided for
transition cost recovery, and they are moving swiftly toward implementing their re-
structuring plans. In contrast, New Hampshire—the only exception—has been mired
in litigation over its failure to provide recovery for commitments made under the
prior regulatory regime until recently.

In fact, the judge in that litigation stated that the New Hampshire plan’s failure
to address transition cost recovery raised serious concerns that it violated the Con-
stitution’s Fifth Amendment. Likening a rate order that would have the effect of de-
nying transition cost recovery to the confiscation of private property that occurred
in Cuba, federal judge Ronald R. Langeux stated: “If the Constitution of the United
States means anything, it means here that the private property of a corporation
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cannot be taken without just compensation. What is happening here is that the
[New Hampshire Public Service] Commission is acting for the benefit of the rate
payers in New Hampshire to the detriment of the people who have invested in these
two utilities.— It is, in effect, appropriating to the use of the rate payers of New
Hampshire the property of these two utilities.” 2

A few weeks ago, a preliminary settlement was reached in New Hampshire that
will allow competition to proceed and that recognizes transition cost recovery. The
lesson is that fair dealing on transition cost recovery is a necessary part of the re-
structuring process.

The Administration bill (H.R. 1828) recognizes the importance of transition cost
recovery. It endorses the principle that utilities should be able to recover prudently
incurred, legitimate and verifiable costs arising from the transition to retail com-
petition. However, while the Administration bill provides assurances of transition
cost recovery to federal utilities, and allows electric cooperatives and other govern-
ment-owned utilities to determine their own transition costs, it provides no such as-
surances for shareholder-owned utilities. The Administration bill provisions address-
ing transition cost recovery for shareholder-owned utilities should be as strong as
those afforded other utilities.

The Burr bill (H.R. 667) attempts to provide incentives for transition cost recovery
by tying it to the receipt of federal energy assistance. H.R. 667 also prohibits a state
from changing its transition cost recovery provisions for seven years. While this pro-
vision appears well-intentioned, we are concerned that it would freeze in place ini-
tial state proposals, even if they could bankrupt utilities. In most state proceedings,
the final transition cost recovery settlements are the result of intense negotiations.

Congress should resolve federal/state jurisdictional issues that may impede the
progress of competition.

Since the beginning of the electricity industry, the states have regulated retail
electric rates. In the 1935 Federal Power Act, Congress sought to draw a “bright
line” between federal jurisdiction affecting interstate commerce and state jurisdic-
tion over matters uniquely local. Any ambiguity in federal law about the scope of
state authority to provide for retail competition in electricity should be removed.
The Burr (H.R. 667), Stearns (H.R. 1587) and Largent-Markey (H.R. 2050) bills in-
clude provisions to clarify state authority. Similarly, federal law should make clear
that each state has authority to impose wires charges and similar fees upon all
users of electricity within the state, including end-users that connect directly with
FERC-regulated transmission facilities. These three bills also allow states to impose
a non-bypassable charge on the purchase or distribution of electricity for a number
of public policy purposes, including transition costs.

In addition, federal jurisdiction over unbundled retail transmission, that is, the
transmission component of a sale once retail competition has been implemented,
should be clarified. Finally, federal law should provide reasonable mechanisms to
distinguish interstate transmission from distribution facilities subject to state juris-
diction. H.R. 1587 includes a good approach to these issues. The Administration bill
(H.R. 1828) also clarifies state and federal jurisdiction.

Legislation should also clarify that states that provide for retail choice have the
authority to impose reciprocity requirements, so that all generators that sell, di-
rectly or indirectly, to end-users within their borders themselves provide retail
choice to their customers. The provision in the Burr bill (H.R. 667) that FERC must
certify that the “predominance” of energy sold by a particular seller is produced in
a state without retail competition demonstrates the problems of implementing reci-
procity provisions. While reciprocity provisions may be difficult to enforce, the Ad-
ministration bill (H.R.1828) provides a good starting point for addressing these
issues. The Largent-Markey bill (H.R. 2050) takes a similar approach, but it in-
cludes loopholes that would provide an exception to power generated by nonregu-
lated utilities, such as government-owned utilities and electric cooperatives, that are
not themselves open to competition. Finally, while we believe that states should
have the option to impose a reciprocity requirement, the federal government should
not mandate such a provision. Some states may prefer to allow the consumers unfet-
tered choices of electricity suppliers, while other states may believe promoting com-
petition in neighboring states is in their best interests. Thus, we find the require-
ment of a mandatory reciprocity requirement in the Stearns bill (H.R. 1587) trouble-
some.

2Public Service Company of New Hampshire, et al. v. Patch, No. 97-97-JD (D.R.L).
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CONGRESS SHOULD ADDRESS CRITICAL TRANSMISSION AND RELIABILITY ISSUES

In only three specific areas, Congress should grant FERC additional jurisdiction
to ensure that the interstate transmission system will be able to meet the chal-
lenges and needs of competitive markets.

Congress should require all transmission providers to be subject to FERC jurisdiction
over transmission service to facilitate efficient use of our nation’s transmission
system.

Currently, transmission providers such as the federal Power Marketing Adminis-
trations (PMAs), the Tennessee Valley Authority (TVA), state and municipally-
owned utilities and most electric cooperatives, which together operate about one-
fourth of our nation’s transmission system, are not subject to the same transmission
rules as are shareholder-owned utilities that are subject to FERC jurisdiction. For
example, these transmission providers are not subject to the nondiscriminatory open
access requirements in FERC’s landmark Order 888. In some areas such as the
Northwest, these non-jurisdictional transmission providers dominate the trans-
mission system. It does not make sense, from a regulatory standpoint or from a com-
petitive standpoint, to have a significant portion of the nation’s transmission system
operating under a different set of rules, or in some cases, no rules at all. Only Con-
gress can address this concern by bringing all transmission providers under FERC
jurisdiction for regulation of transmission service.

The most comprehensive solution to this problem is contained in the Stearns bill
(H.R. 1587), which would amend the definition of “public utility” in the Federal
Power Act to include these entities. There is, however, a technical problem in the
provision that may prevent it from fully covering all nonjurisdictional transmission
providers. The Largent-Markey bill (H.R. 2050) attempts to deal separately with
each class of nonjurisdictional transmission providers. In doing so, in what we be-
lieve is merely an oversight, H.R. 2050 fails to bring the transmission facilities of
PMAs other than the Bonneville Power Administration under FERC’s jurisdiction.
While the Administration bill (H.R. 1828) attempts to address this issue, it allows
too many opportunities for TVA and the PMAs to avoid complying with the same
rules as all other transmission providers. Representative Franks’ bill (H.R. 1486)
also includes a provision to require the PMAs to provide open access, but this provi-
sion does not cover the other nonjurisdictional transmission providers. The Burr bill
(H.R. 667) does not address this critical issue.

Some have argued that electric cooperatives should be exempted from FERC’s
transmission jurisdiction because many cooperatives are small or own minimal
transmission facilities. FERC already has the authority to grant waivers from its
transmission regulations to small transmission providers and has granted such
waivers on several occasions. Therefore, this should not be a reason to carve out the
transmission facilities of electric cooperatives from FERC regulation, preventing
uniform regulation of the nation’s interstate transmission grid.

Congress should provide incentives for the construction of new transmission facilities.

Perhaps the most critical aspect of transmission policy is to address the substan-
tial barriers to improving and expanding the interstate transmission system. As
electricity markets grow and become more competitive, new transmission capacity
will need to be constructed. Otherwise, electricity suppliers and regulators will find
themselves fighting increasingly pitched battles over who gets priority for use of an
increasingly scarce resource.

In the past, transmission was built largely to upgrade the reliability of service by
vertically integrated electric utilities to their retail franchise customers. In that cir-
cumstance it has made sense for state commissions, who are responsible for regu-
lating retail electric service, to have jurisdiction over transmission additions. In
competitive markets, however, transmission must facilitate interstate transactions
and enhance the reliability of the interstate grid. FERC’s role in encouraging trans-
mission additions needs to be reexamined.

Siting new transmission in a regulated monopoly environment is difficult enough.
Eminent domain laws in some states require a demonstration of specific benefits to
the state, and even to particular counties, that a proposed transmission line might
cross. Increasingly, the benefits of transmission construction may fall primarily out-
side of the locality, or even the state where most of the construction occurs. Under
these circumstances, it may be difficult to obtain the necessary permits from an af-
fected state, which receives few direct benefits and thus has little incentive to ap-
prove the construction. As the electricity market becomes increasingly interstate in
nature, these individual state requirements may hinder needed transmission expan-
sions.
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In order to ensure that the nation’s transmission system is adequate to meet con-
sumers’ electricity needs and to promote economic growth, Congress should carefully
examine ways to remove barriers to transmission expansion, including enhancing
FERC’s authority over the siting of new transmission in consultation with the
states. FERC currently has such authority over natural gas pipelines under section
7 of the Natural Gas Act.

We are certainly mindful of the concerns about possible encroachment on what
has traditionally been an area of exclusive state control. To that end, we would rec-
ommend that in any proposal enhancing FERC’s siting authority, states have the
right to act first before resort to any federal authority would be sanctioned.

Another major impediment to transmission expansion is the lack of a trans-
mission pricing policy that provides incentives for construction of new facilities and
a rate of return necessary to attract capital to these highly capital-intensive
projects. Artificially holding down transmission rates such that no new construction
takes place may appear to benefit consumers in the short term, but in the long run,
consumers will be harmed. FERC must reform its transmission pricing policy to fa-
cilitate needed transmission construction in order to assure the continued expansion
of competitive markets.

Congress should ensure the reliability of the transmission grid by establishing a self-
regulating organization to establish and enforce reliability standards under
FERC oversight.

Assuring the reliability of our nation’s transmission system is the third area
where we believe that additional FERC authority is necessary. Our existing vol-
untary reliability organizations have served us well. However, with the dramatic
changes in the use of the transmission system due to open access transmission
under Order 888 and the spread of retail competition, the transmission system is
being used by more market participants for more transactions than ever before and
for purposes which it was not originally designed to accomplish.

These changes are pushing the existing system harder. The many new entrants
in the electric market also make it more difficult to manage the system using vol-
untary reliability standards. Virtually all industry participants believe strongly that
new, enforceable standards need to be adopted to help ensure that our transmission
system continues to operate safely and reliably.

Consensus reliability legislation has been developed through a stakeholder process
sponsored by the North American Electric Reliability Council (NERC). This proposal
would establish an Electric Reliability Organization (ERO), modeled on the National
Association of Securities Dealers (NASD), which regulates the stock exchanges and
securities dealers. The Securities and Exchange Commission exercises oversight of
the NASD, just as FERC would provide oversight of the ERO. Federal government
oversight is necessary to assure mandatory compliance with reliability standards
and in order for a private organization to enforce the reliability rules under the
antitrust laws.

A diverse group including EEI, the American Public Power Association, the Na-
tional Rural Electric Cooperative Association, the Electric Power Supply Association,
and the Electric Consumers Resource Council (ELCON) supports the NERC legisla-
tion. Representatives of state regulatory commissions, state energy offices, and the
federal government also participated in the NERC process. The members of the coa-
lition supporting the NERC language are working with representatives of various
state organizations to resolve a few outstanding issues concerning state authority
in this area.

The fact that each of the comprehensive bills before this Subcommittee, with the
exception of the Burr bill (H.R. 667), includes a reliability provision demonstrates
the critical importance of action on this issue. The NERC consensus language has
been included in the Largent-Markey bill (H.R. 2050). The Administration bill (H.R.
1828) contains the NERC language with some changes in language that are signifi-
cant. We find the reliability provisions in the Stearns bill (H.R.1587) to be a less
satisfactory approach than the NERC language, in part because it gives more au-
thority to FERC at the expense of the broad-based industry ERO envisioned in the
NERC language.

CONGRESS SHOULD ENSURE THAT THE SAME RULES APPLY TO ALL SUPPLIERS.

Our principle is a simple, fundamental one: in competitive markets, the same rules
should apply to all suppliers. This is essential for the most efficient, innovative and
responsive companies to succeed. Therefore, Congress should address the role of fed-
eral utilities, such as the PMAs and TVA, as well as other government-owned utili-
ties and electric cooperatives, in a competitive market and should deal with federal
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subsidies provided to certain suppliers, including the use of federal tax-exempt fi-
nancing to build new facilities.

The electricity industry is different from other deregulated industries. In indus-
tries such as natural gas or airlines, private enterprise did not have to compete with
subsidized government providers. In certain regions, such as the Northwest and the
Tennessee Valley, government utilities own significant amounts, if not the majority,
of both generation and transmission facilities. Only Congress—not the states—has
the authority to deal with many of the issues involving the role of these suppliers
in competitive markets.

Government-owned utilities and electric cooperatives are taxed very differently at
the federal, state and local levels in comparison to shareholder-owned utilities. They
also raise their financing differently. Government utilities can issue tax-exempt fi-
nancing, while electric cooperatives are eligible for direct federal loans and federal
loan guarantees. Credit subsidies available to cooperatives and municipal systems
are substantial and enhance their abilities to compete and prevail in newly deregu-
lated markets. The value of tax-exempt financing to those municipal systems that
can issue federally tax-exempt bonds has been reliably estimated at $0.5 billion per
year. The Rural Utilities Service (RUS) has issued some $33 billion in low-cost loans
and guarantees to electric cooperatives. Roughly 70 percent of this went to gener-
ating cooperatives.

A third subsidy to government-owned utilities and electric cooperatives is their
preferential access to low-cost power, much of it hydroelectric power, generated at
federal facilities and marketed through the PMAs and TVA. Yet another advantage
enjoyed by these entities is that their transmission facilities are not subject to
FERC jurisdiction.

We are not challenging the right of government-owned utilities and electric co-
operatives to exist, nor are we challenging the benefits they enjoy to provide dis-
tribution service to their traditional retail customers. However, when government
utilities and electric cooperatives use their governmentally-derived benefits to com-
pete directly for customers against taxpaying companies, markets are distorted and
tax revenues are lost. Taxpayers in other areas of the country end up subsidizing
these suppliers in competitive markets. This “growing government” at the expense
of private business in our country is in direct contrast with England and other coun-
trieis, which are achieving electricity competition by “privatizing” government-owned
utilities.

Put all entities on the same accounting principles.

Representative Franks’ bill (H.R. 1486) and the Largent-Markey bill (H.R. 2050)
make a contribution to needed reforms in this area. Both would require the PMAs
(the Franks bill includes TVA as well) to use the same accounting principles and
requirements as FERC applies to the electricity operations of public utilities subject
to its jurisdiction. The bills would also require these federal utilities to submit rates
for their power sales to review by FERC to ensure that costs attributable to genera-
tion, such as fish and wildlife expenditures, are included as generation costs. H.R.
1486 would also require that these entities transition to market-based pricing and
would retain preferences to power generated by PMAs for government-owned utili-
ties and cooperatives, but at market-based rates.

Do not subsidize future generation.

The Administration bill (H.R. 1828) and the Largent-Markey bill (H.R. 2050)
begin to restructure TVA, but unfortunately, neither bill addresses the underlying
subsidies that TVA or the PMAs receive.

Instead, we support prohibiting TVA or the PMAs from constructing new genera-
tion facilities or entering into long-term contracts with other suppliers, except when
it is necessary to meet the electricity needs of their current customers. We also op-
pose removing the TVA fence or allowing them to make retail sales to new cus-
tomers until these subsidies are removed.

Finally, while H.R. 1828 brings TVA’s operations under the nation’s antitrust
laws beginning in 2003, it exempts TVA from some of the most effective tools for
antitrust enforcement—civil damages and attorneys fees. Moreover, the bill does not
subject BPA or the other PMAs to the antitrust laws in any respect. H.R. 2050
would bring TVA, BPA and the other PMAs under federal antitrust laws, but ex-
empts BPA and the other PMAs from civil damages and attorneys fees.

While the Administration bill and the Largent-Markey bill fall short in removing
competitive subsidies for government utilities and electric cooperatives, the other
comprehensive bills, H.R. 667 and H.R. 1587, do not address these critical issues
at all.
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Congress should provide the same commitment to all competitors regarding transi-
tion costs.

The Administration bill (H.R. 1828) and the Largent-Markey bill (H.R. 2050) also
continue to grant special treatment to TVA, the PMAs, government-owned utilities,
and electric cooperatives by ensuring their ability to recover transition costs, with-
out a comparable commitment for shareholder-owned utilities. Non-regulated dis-
tribution utilities, which will include most electric cooperatives and government-
owned utilities, would have the authority to determine for themselves whether they
could recover their transition costs. In addition, RUS borrowers would be able to
apply to FERC to impose a charge on transmission service to help pay for the recov-
ery of transition costs. H.R 1828 and H.R 2050 would also authorize TVA to recover
its transition costs. Finally, the Administration bill provides for the recovery of gen-
erating costs by BPA and the other transmission-owning PMAs through a surcharge
on their transmission rates, thus forcing shareholder-owned utilities to pay for the
generating capacity used to compete with them. The Largent-Markey bill (H.R.
2050) includes a similar provision for BPA.

Congress must address the tax benefits enjoyed by government utilities.

Finally, amendments to the Internal Revenue Code concerning the tax-exempt
status of bonds issued by government utilities are an essential part of a comprehen-
sive resolution to the role of government utilities in competitive markets. The tax
provisions in the Administration bill reflect a reasonable compromise, allowing gov-
ernment utilities to avoid current IRS “private use” restrictions on the ability to
compete without having to refund existing tax-exempt bonds, but providing, in re-
turn, that as government utilities move into competitive markets, no new tax-ex-
empt bonds should be issued for new generation or transmission facilities. The
Largent-Markey bill (H.R. 2050), on the other hand, would expand the ability of gov-
ernment-owned utilities to use tax-exempt financing in competitive markets without
requiring them to open up to competition.

We believe that legislation introduced by Representative Phil English (H.R. 1253)
represents the best solution to this problem. It provides needed flexibility for gov-
ernment-owned utilities that choose to compete, while allowing those that elect not
to compete and small government utilities the option to continue to operate under
the existing private use rules. These changes are needed to ensure that government
utilities that enter competitive markets do not enjoy any new unfair competitive ad-
vantages subsidized by the taxpayers.

THERE ARE OTHER AREAS, HOWEVER, IN WHICH FEDERAL LEGISLATION IS NOT
APPROPRIATE.

As Congress considers electricity restructuring legislation, it should focus on de-
regulating, not reregulating.

New federal authority to order divestiture is not needed.

The utility industry is currently subject to intense scrutiny by federal and state
governments acting under a number of different federal and state laws to address
potential market power concerns. In addition, state restructuring plans are address-
ing potential market power concerns. For example, the laws recently passed in
Texas and Ohio both contain market power provisions. FERC, the FTC and Depart-
ment of Justice also can address market power issues under their antitrust and
merger responsibilities. FERC certainly has adequate authority under the Federal
Power Act to regulate wholesale rates, if necessary. Congress should not enact dra-
conian new market power provisions, such as granting FERC new authority to order
divestiture, to regulate retail rates, or to mandate participation in a regional trans-
mission organization.

FERC’s open access rules address vertical market power concerns by mandating
non-discriminatory open access to the transmission grid and removing the ability of
integrated utilities to use their control over transmission to gain a competitive ad-
vantage in upstream or downstream power markets. FERC’s rules also require utili-
ties to separate both information flows and personnel between unregulated power
marketing activities and their regulated wires business.

In addition, potential market power is limited by the vigorous competition to con-
struct new generation, which can also be constructed and brought on line much
more quickly than in the past. In New England alone, there are proposals to build
new plants representing 28,645 megawatts in new generation, which is more than
the total existing generation in that region of approximately 23,500 megawatts. In
the ERCOT ISO in Texas, over 26,000 megawatts of new generation capacity is
being proposed. While all these projects will not be built, they provide strong evi-
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dence that a vibrant competitive market imposes price pressure on existing genera-
tion.

Many utilities are selling some or all of their generation. Since 1997, generating
facilities representing 61,834 megawatts of capacity have been sold or are the sub-
ject of pending sales transactions. Companies have also announced their intent to
divest generating assets representing another 92,000 megawatts in fossil and hydro-
electric generating capacity and over 11,000 megawatts in nuclear generation and
purchased power agreements. As previously mentioned, some of the largest pur-
chasers of these assets are independent power producers.

The four largest shareholder-owned electric utilities combined have just a 16.5
percent share of the national market. Catalogue of Investor-Owned Utilities, 1997
revenues, 38th Edition, EEI, 1998. By comparison, the four largest long distance
telephone carriers generate roughly 72 percent of the industry revenues. Trends in
Telephone Service, Industry Analysis Division, Common Carrier Bureau, Federal
Communications Commission, February 1999. The four largest railroads run 87 per-
cent of all of the revenue ton/miles. Analysis of Class I Railroads 1997, Policy and
Economic Department, Association of American Railroads. Defined by total capital,
the four largest securities firms have 70 percent of the capital of the securities in-
dustry. Securities Industry Yearbook, 1998-99, Securities Industry Association, 1998.
As we have seen, mergers and strategic alliances within all of these industries con-
tinue.

Any evaluation of market power issues must look to where the electricity industry
is rapidly heading, not to where it has been, or even where it is right now. As pre-
viously discussed, thousands of suppliers already participate in electricity markets
and new business opportunities are attracting numerous new competitors, many of
them huge international companies. These companies will go head-to-head to sell
electricity and other energy services to consumers. They will sell their electricity
over wires that remain regulated by the states and federal government to ensure
guaranteed, open access to these essential facilities.

Congress should let market trends continue to evolve and should refrain from en-
acting draconian market power provisions. We commend Reps. Burr and Stearns for
not including such provisions in their respective bills. On the other hand, we find
that the Administration bill (H.R. 1828) goes too far in giving FERC sweeping new
powers. It authorizes FERC to require divestiture of generation facilities, even
though states clearly have the authority to address these issues, and extends
FERC’s reach into retail markets within individual states. The Largent-Markey bill
(H.R. 2050) would also give FERC unnecessary new authority to set retail rates—
a clear intrusion into traditional state jurisdiction.

Regionalization of transmission requires flexibility.

EEI supports grid regionalization policies that rely on flexible, market-based ap-
proaches that apply to both private and public transmission providers. Existing re-
gional grid organizations and those under development reflect—and will continue
evolving to reflect—changes in technology, reliability requirements, corporate struc-
ture, local and regional priorities, market boundaries, and other market characteris-
tics.

Different forms of regional transmission organizations (RTOs) include inde-
pendent system operators (ISOs), regulated, not-for-profit entities which control and
operate transmission systems, but do not own the transmission assets. Another form
of a RTO is an independent transmission company (an ITC or transco). A transco
is a regulated for-profit company that owns or leases transmission facilities within
a certain area. A transco also administers and operates the transmission system.

Since 1997, six independent system operators have been formed, covering the
transmission systems of California, Texas, the eastern United States from Maryland
north through New England, and a large part of the Midwest. Several other RTOs,
including several independent transmission companies, are in various stages of de-
velopment. On May 12, FERC proposed new measures to promote the formation of
Eggs FERC’s new proposed RTO rule will further facilitate the development of

S.

RTOs help facilitate competition in electricity markets by assuring that all elec-
tricity suppliers will have fair, open access to transmission facilities. They coordi-
nate the use of the transmission lines on a broader regional basis, as well as assur-
ing the continued reliability of the bulk-power transmission system. And, they help
reduce costs by eliminating the “pancaking” of transmission rates (the adding of
costs for using the transmission systems of different utilities as power is moved
across a region). However, RTOs and other market players must have the ability
to plr;oﬁtably operate and construct new transmission facilities in order to expand
markets.
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Just as companies need the flexibility to determine which corporate structure or
which business opportunities to pursue as electricity markets change, so, too, should
they have the flexibility to determine the best transmission structure for the future.
Like everything else in electricity markets right now, these structures are not static
or fixed in stone. The appropriate market organizations should be allowed to de-
velop, instead of prematurely mandating one particular transmission structure on
a company.

The Stearns bill (H.R. 1587) is consistent with this approach. While it encourages
the formation of independent system operators, it gives FERC no new authority to
require them. Representative Burr’s bill (H.R. 667) is silent on this issue, allowing
utilities the flexibility to continue current trends toward regionalization. Both the
Administration bill (H.R. 1828) and the Largent-Markey bill (H.R. 2050), however,
give FERC unnecessary new authority to order establishment of independent trans-
mission entities, to mandate participation in such an entity, and perhaps even to
draw the boundaries of transmission entities, rather than leaving it to market forces
to determine the appropriate configurations of regional electricity markets. These
bills also would carve out special exceptions for TVA and the PMAs regarding their
participation in regional transmission organizations, which are unwarranted.

Congress should streamline the review of utility mergers.

As for reviews of mergers, we urge the Subcommittee to streamline and simplify
the process. FERC, the Department of Justice, the Federal Trade Commission, the
SEC and state regulatory agencies review electricity mergers. Literally no other in-
dustry is as heavily regulated with regard to mergers as the electric utility industry.

Many of the mergers are between electric utilities and companies that own nat-
ural gas distribution, pipelines and exploration and production capabilities. Com-
bining electricity and natural gas products enables companies to offer consumers
convenient “one-stop shopping” for their energy needs. These combinations also give
companies more efficient, more competitive operations through economies of scope.

Like almost every other industry in the country, the electricity industry is becom-
ing global, and U.S. companies are positioning themselves to be regional, national
and even international players. As a result, more mergers are occurring among en-
ergy companies. The reality is that U.S. energy companies are significantly smaller
than their European or Asian counterparts. Most of the world’s largest utilities are
foreign. And, a growing number of foreign utilities are also interested in merging
with U.S. utilities. European utilities entering our market are amazed and frus-
trated at the time it takes to get regulatory approvals, as compared to Europe where
regulatory reviews take a fraction of the time.

Federal statutes recognize that mergers are a normal and beneficial part of the
competitive process unless they significantly increase market power. Mergers and
other strategic alliances can increase efficiencies in product and service offerings, re-
sulting in lower costs and greater benefits for consumers. Yet, regulatory delays in
reviewing mergers impose significant costs on companies—impeding efficient com-
binations—and reduce or delay the benefits for consumers. It usually takes years
to complete utility mergers. In comparison, giant multinational oil mergers can be
approved in significantly less time, as are combinations of utilities in Great Britain
and other European nations.

Representative Burr, by the elimination in his bill (H.R. 667) of FERC authority
to review mergers, has apparently concluded that the Department of Justice and
FTC have sufficient authority to review mergers. We would certainly agree that util-
ity mergers currently are subject to too many layers of frustratingly slow reviews.
The Administration bill (H.R. 1848) and the Largent-Markey bill (H.R. 2050), on the
other hand, would expand FERC’s authority to review mergers. None of the other
bills address merger review.

Renewable energy should be encouraged, but a mandate is not appropriate.

Encouraging use of renewable sources of energy is an appropriate policy goal;
however, the Administration bill follows the wrong course to achieve that goal. H.R.
1828 would impose a renewable portfolio standard on sellers of electricity of 7.5 per-
cent. A renewable portfolio standard is a hidden tax on all consumers. This mandate
also sets an unrealistically high requirement and will force consumers to pay more
for electricity. The Largent-Markey bill (H.R. 2050) also establishes a renewable
portfolio standard, albeit lower. Both the Administration and Largent-Markey bills
ignore hydroelectric power, one of our nation’s most abundant and most important
renewable energy resources. Polls demonstrate that consumers will voluntarily pay
a premium to purchase electricity generated from renewable sources. Many different
companies are eager to market such products. Tax incentives may also be a vehicle
to promote renewable energy sources. We should let market forces and production
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incentives, rather than government mandates, provide the encouragement for re-
newable energy. Reps. Burr and Stearns, by not including a renewable energy man-
date in their respective bills, reach the same conclusion.

Additional federal requirements for consumer protection should be carefully crafted.

Public benefit programs, such as low-income assistance and universal service pro-
grams, which have traditionally been incorporated in utility rates, need to be re-
structured to work in a competitive market. States should have clear authority to
assure that all users of electricity contribute equitably to the cost of such programs.

We agree that representations about the source of fuels used to generate elec-
tricity and their environmental impact must not be false or misleading, but we be-
lieve that the Federal Trade Commission and the states can enforce the accuracy
of such representations under existing law. To illustrate this, the FTC is holding
workshops in September on electricity labeling and the National Association of State
Attorneys General is already working on a detailed policy in this area. Thus, new
statutory authority for determining the accuracy of claims about electric generation
sources, such as is included in the Administration bill, is not needed.

Electricity restructuring legislation should not be used as a vehicle to address broad-
er environmental issues.

Finally, we believe that electricity restructuring legislation should be just that.
We are opposed to reopening the Clean Air Act or other environmental statutes in
this context. This is not the appropriate place to deal with environmental issues.
Any changes to the environmental laws should be addressed in a debate that con-
siders all industries, not just one that singles out the electric utility industry.

CONCLUSION

As we have outlined, we support legislation that removes federal barriers to com-
petition, facilitates state restructuring activities, and addresses critical transmission
3nd reliability issues. These are restructuring issues that only Congress can ad-

ress.

The details of how we get from a regulated electricity regime to a competitive
market are critical. The electric utility industry is a $200 billion a year industry,
and it is the country’s most capital-intensive industry. Electricity powers our econ-
omy; it not only is essential to our well-being, it improves the quality of life of every
Ani;arican consumer. That’s why we emphasize that it’s important that we “get it
right.”

Mr. BARTON. Well, so far it is Stearns 4, Largent-Markey 1, Burr
1, and the Clinton Administration bill 1. So, Mr. Stearns has asked
unanimous consent that the rest of the testimony be dispensed
with. But we are going to press ahead. We would now like to hear
from Ms. Jana Price-Davis; 5 minutes, please ma’am.

STATEMENT OF JANA PRICE-DAVIS

Ms. PrICE-DAVIS. Good morning, Mr. Chairman and members of
this subcommittee.

Mr. BARTON. You really need to put that microphone close to you,
so that we can hear you in the audience. Thank you.

Ms. Price-DAvis. Good morning, Mr. Chairman and members of
this subcommittee. Thank you for allowing me to speak to you
today on the issue of electric restructuring. My name is Jana Price-
Davis. I am the Assistant Vice President for Government Affairs
for Heilig-Meyers Company, which is based in Richmond, Virginia.

I am appearing today on behalf of the Americans For Affordable
Electricity, or AAE, a coalition representing a broad array of stake-
holders, including large and small consumers, utility and non-util-
ity generators, citizens groups, school administrators, and others.

I am also here on behalf of the International Mass Retail Asso-
ciation which represents the mass retail industry, discount depart-
ment stores, home centers, specialty discounters, and the manufac-
turers who supply them. The goal of AAE is to achieve a competi-
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tive market for electricity, one in which all consumers have the
right to choose their suppliers.

I will now address the various AAE legislative objectives and
how they are treated under the several proposals before the com-
mittee. First, we favor a date-certain by which all citizens have the
right to choose their supplier of electricity.

This is a question of individual rights. Should an individual be
subjected to a State-mandated monopoly? We prefer, if possible, the
language contained in H.R. 1828 and H.R. 2050. We do not oppose
each State’s role to provide for stranded cost recovery consistent
with the unique concerns and circumstances of its citizens, and
based on the market valuation of the assets in question.

However, Federal legislation should guarantee that stranded cost
recovery does not impede competition. It should not reward the in-
efficient at the expense of the efficient. It should not impede tech-
nology and innovation. Among the bills introduced during this Con-
gress, we believe that H.R. 1828 and H.R. 2050 provide the best
treatment for stranded costs.

Our third issue is aggregation. Federal legislation should in no
way restrict any seller of electricity from aggregating consumers. It
should guarantee to purchasers, wherever located, the right to join
with any other purchaser to buy in an aggregated manner. For ex-
ample, Heilig-Meyers Company, whom I work for, is currently ex-
ploring a number of opportunities for aggregation, not only
amongst our stores, but among our employees in the States where
that has become an option. Aggregation is important, not only to
large purchasers, but to small ones.

Without the ability to aggregate, small purchasers may not be
able to reap the benefits of competition. For example, we operate
over 1,100 stores in 37 States. Our individual store load profile is
such that without the ability to aggregate, even across State lines,
we would not be likely to see a great deal of savings on our com-
modity.

The ability to aggregate should be open to all consumers. The ob-
jectives of H.R. 1828 and H.R. 2050 are consistent with those I
have outlined. Federal legislation should specify that no consumer’s
rights and opportunities to obtain alternative electric service
should be unduly hindered or discouraged.

This includes the right of an industrial or commercial user to
self-generate, and that of a rural consumer to utilize distributive
generation. Exit fees and other impediments would reduce these
opportunities. We are discouraged by provisions in the several bills
that provide legislative authority for States to impose such fees.
The linked issues of market power, PUHCA repeal, reliability,
transmission, and grid governance are really at the heart of cre-
ating and guaranteeing a competitive retail market.

Given that market power would still be exercised by the owners
of monopoly transmission facilities, I cannot emphasize enough
that regulation is needed to ensure that the owners of transmission
systems do not use their position to the detriment of true competi-
tion.

Federal and State Regulators must have the authority to prevent
this exercise of market power and other practices that restrain
trade or competition. Such authority should include the ability to
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monitor transactions between regulated and unregulated utility af-
filiates, mandating the operational unbundling of generation trans-
mission system control, marketing, and local distribution functions,
prohibiting cross-subsidization between such entities, and estab-
lishing a code of conduct.

Repeal of PUHCA should not be considered on a stand-alone
basis. The repeal of PUHCA should not be effective until all cus-
tomers have the ability to choose their electric supplier. The provi-
sions of H.R. 1828 and H.R. 2050 are much more positive than the
stand-alone approach in H.R. 2363.

Related to the issue of market power is the issue of grid manage-
ment. We believe that FERC should be authorized and required to
promulgate rules that provide for the independent operation of the
interstate grid; preserve reliability; promote economic, efficient,
and competitive markets; and mitigate market power.

Such rules should encourage the sale and transportation of elec-
tricity from any seller to any buyer in an open, competitively neu-
tral, and non-discriminatory manner. States have traditionally
played a valuable role in electricity regulation. We support the
grandfathering of all State actions that promote competitive elec-
tricity markets.

Many AAE members are producers of electricity, either as utili-
ties or as non-utility generators. So, there are issues under PURPA
that greatly concern us.

Mr. BARTON. Ms. Price-Davis, you need to summarize. I see you
have got a whole page remaining.

Ms. PrICE-DAvis. Yes, sir. We believe that every consumer
should have the right to choose a supplier of electricity. On behalf
of Heilig-Meyers International Mass Retail Association and Ameri-
cans for Affordable Electricity, I am asking this committee to de-
velop a comprehensive electric utility restructuring piece of legisla-
tion addressing these issues. I thank you for your time and atten-
tion today.

[The prepared statement of Jana Price-Davis follows:]

PREPARED STATEMENT OF JANA PRICE-DAVIS, ASSISTANT VICE PRESIDENT,
GOVERNMENT AFFAIRS, HEILIG-MEYERS COMPANY

Good morning, my name is Jana Price-Davis, Assistant Vice President, Govern-
ment Affairs for Heilig-Meyers Company, which is headquartered in Richmond, Vir-
ginia. Heilig-Meyers Company operates 1,165 stores in 37 states and Puerto Rico.
I am here today representing Americans for Affordable Electricity, or AAE, a coali-
tion with over 250 members representing a broad array of stakeholders in the elec-
tricity debate including large and small consumers, utility and non-utility genera-
tors, citizen groups, school administrators, and others.

I am also here on behalf of the International Mass Retail Association who rep-
resents which represents the mass retail industry—consumers’ first choice for price,
value and convenience. IMRA’s membership includes the fastest growing retailers
in the world—discount department stores, home centers, category dominant spe-
cialty discounters, catalogue showrooms, dollar stores, warehouse clubs, deep dis-
count drugstores, and off-price stores—and the manufacturers who supply them.

AAE was founded on the simple concept of favoring competition over monopolies.
Members of AAE want an open market in electricity, with buyers and sellers having
the greatest number of options.

When AAE began, we had one common objective—that a federal date certain by
which all consumers could choose their supplier of electricity was the best way to
create the competitive national market that we all hoped for.

Since then, two things have happened. First, as Chairman Bliley pointed out
three weeks ago, the need for a date certain has diminished. We have seen 24 states
put into place the framework for retail competition, and as each additional state
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chooses a competitive market over a monopoly market, the need for a date certain
is less. That is not to say that we would not choose to have a date certain or “flexi-
ble mandate” as proposed by Mr. Largent and Mr. Markey (in HR 2050) if possible.
That is still the cleanest and simplest way to allow customer choice for all citizens.
But we recognize the political hurdles involved and, again, given state action to
date, there is less imperative for a date certain.

Second, the members of AAE recognize that in order to achieve the competitive
markets we seek, we need more than simply a date certain. Customer choice and
retail access are wonderful goals, but they are worthless if the transmission system,
which will remain monopolistic for many years, does not allow for the free and non-
discriminatory movement of electricity from seller to buyer. Accordingly, in seeking
a more open and competitive market, the members of AAE found logical agreement
on several other issues. I shall now discuss the various AAE legislative objectives,
and how they are treated under the several proposals before the Committee.

Date Certain

As I mentioned, AAE favors a date certain by which all citizens have the right
to choose their supplier of electricity. This is a not a question of state vs. federal
rights, it is a question of individual rights. Should any individual be subjected to
a state-mandated monopoly? If possible, we prefer the language in HR 1828 and HR
2050.

Stranded Costs

AAE does not oppose each state’s role to provide for stranded cost recovery to re-
solve those differences consistent with the unique concerns and circumstances of its
citizens. Each regulatory commission should base its determination of what con-
stitutes recoverable stranded costs based on the market valuation of these assets,
such as through a competitive sale or effective arms length appraisal which properly
reflects the assets’ worth in the marketplace.

Given that, if possible federal legislation should guarantee that stranded cost re-
covery does not impede competition. It should not reward the inefficient at the ex-
pense of the efficient. It should not impede technology and innovation.

AAE members believe that HR 1828 and HR 2050 provide the best treatment of
stranded cost recovery among bills introduced this Congress.

Aggregation

AAE believes that federal legislation should in no way restrict any seller of elec-
tricity from aggregating customers. At the same time, legislation should guarantee
that any purchaser, wherever located, should have to right to join or affiliate with
any other purchaser to buy in aggregated manner. This is obviously important for
large purchasers—including industrial users and large commercial users such as su-
permarkets and department stores—who would like to purchase their electricity
from one source and receive one bill. But it is also important for small users. As
has often been said, most large industrial users already have some ability to nego-
tiate with sellers of electricity. But without the ability to aggregate, small pur-
chasers may be hard pressed to reap the full benefits of competition. Many affinity
groups such as labor unions, churches, alumni associations and others could offer
electricity on an aggregated basis at lower prices. And I know that several indus-
trial and commercial users are exploring the possibility of allowing employees to
purchase electricity through the same aggregator used by the corporation. We would
hope that the ability to aggregate be open to all electricity users. The objectives of
HR 1828 and HR 2050 are consistent with those I have outlined.

Consumer Rights

AAE members seek to ensure that federal legislation specify that no consumer’s
rights and opportunities to obtain alternative electricity services should be unduly
hindered or discouraged. This includes the right of an industrial or commercial user
to self-generate or a rural consumer to utilize distributed generation. Exit fees or
other impediments would surely reduce those opportunities. By way of analogy, I
offer Mr. Markey’s observation that no one would expect that the purchaser of a sat-
ellite dish should pay an exit fee to the cable company. We are discouraged by provi-
sions in several bills that provide legislative authority for states to impose such fees

Market Power /| PUHCA

The linked issues of Market Power, PUHCA Repeal, Reliability, and Transmission
and Grid Governance are really at the heart of creating and guaranteeing a com-
petitive retail electricity market.

Given that market power—plainly put monopoly power—would still be exercised
by owners of monopoly transmission facilities, I cannot emphasize too strongly that
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regulation is needed to ensure that the owners of the transmission systems do not
use their position to the detriment of real competition.

Members of AAE are not proponents of regulation. We are the side that prefers
open competitive markets over regulated markets whenever possible. But as long as
the transmission lines are owned by monopolies—and we are not recommending oth-
erwise—they must remain regulated. As Chairman Bliley has often said, “the only
thing worse than a regulated monopoly is an unregulated monopoly.”

Federal and state regulators must have adequate authority to prevent the exer-
cise of market power and other practices that restrain trade and/or competition.
Such authority should prohibit potential anti-competitive practices between and/or
among regulated and unregulated utility affiliates by monitoring the transactions
between such entities, mandating the operational unbundling of generation, trans-
mission, system control, marketing, and local distribution functions, prohibiting
cross-subsidization between such entities, and establishing a code of conduct. Regu-
lators should have appropriate access to all books and records of regulated entities
and entities which they own or control. Repeal of PUHCA should not be considered
on a stand-alone basis and repeal of PUHCA should not be effective until all cus-
tomers have the ability to choose their electricity supplier. Accordingly the provi-
sions of HR 1828 and HR 2050 are much more positive than the stand-alone ap-
proach in HR 2363. We also commend the language co-authored by Reps. DeLay and
Markey in HR 4432 in the 105th Congress.

Grid Management

Related to market power is the issue of grid management. AAE believes that
FERC should be authorized and required to promulgate rules that: (1) provide for
the independent operation of the interstate grid; (2) preserve reliability; (3) promote
economic, efficient and competitive markets; and (4) mitigate market power. Such
rules should encourage the sale and transportation of electricity from any seller to
any buyer in an open, competitively neutral and non-discriminatory manner.

Grandfathering

We recognize that states have played a traditional a valuable role in field of elec-
tricity regulation. We support the grandfathering of all state actions that promote
competitive electricity markets.

Other Issues

Many AAE members are producers of electricity either as utilities or as non-util-
ity generators. In the latter category there are many members with facilities that
are qualifying facilities, or QFs, under PURPA.

We recognize that in a competitive market the mandatory purchase provisions of
PURPA Section 210 are an anachronism and should be repealed. However it is im-
portant to address this issue carefully and not repeal other protections in Section
210, including the right of interconnection and the right to stand-by power, which
are vitally important to non-utility generators and have proven invaluable in broad-
ening the base of the generating community. With the repeal of the mandatory pur-
chase provisions, these other protections should extend to all qualifying facilities.
HR 971 and HR 1138, in addition to being stand-alone PURPA repeal bills which
we do not favor, offer ambiguity as to their intent. HR 2050 comes closer to our ob-
jective, but it raises questions about future protections. HR 1828 is perhaps the best
approach, but it, too, is less than definitive in protecting all QFs. We believe it is
necessary to maintain non-discriminatory access and stand-by power supply for QF's
until retail competition is achieved in any state. At the very least, report language
qualifying congressional intent may be needed.

Conclusion

It should be apparent from this statement that AAE members recognize that elec-
tricity is an interstate commodity. It does not stop—or even slow down—at state
lines. If we want an efficient, national electricity market, we need a federal bill.
While AAE recognizes the noble intentions of the authors of HR 667 and 1587, their
reliance on state governments to oversee a national industry would not enhance the
development of more competition in the interstate electricity market.

As Chairman Bliley recognized in his speech several weeks ago, competition is
coming. But the reality is that we face a long transition period before we get there.
AAE believes that everyone—except perhaps some intransigent anti-competition mo-
nopolies—would benefit if the end state of competition came sooner rather than
later. Strong, complete, and comprehensive Federal legislation is needed to achieve
that objective.

Every citizen should have the right to choose a supplier of electricity. No con-
sumer should involuntarily be beholden to a monopoly. On behalf of Heilig-Meyers
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Company, The International Mass Retail Association and Americans for Affordable
Electricity I am asking this Committee to develop a comprehensive electric utility
restructuring bill that will address the issues previously outlined herein. Thank you
for your attention and interest in this issue.

Mr. BARTON. Thank you. We appreciate that. Everybody’s state-
ment is in the record in its entirety. So, if you could try to hold
it to 5 minutes, we would appreciate it. She was a little bit sneak-
ier there. She did not use people’s names. She used numbers. But
as far as I could tell, Largent-Markey picked up 2 votes and the
Clinton bill picked up 2 votes. So, they are gaining on you.

Mr. BURR. Do you get any points for not being mentioned, Mr.
Chairman? Sometimes that receives a bonus.

Mr. BARTON. I am not counting the negative things. She said
some negative things, but I am a positive guy. So, I am not giving
black marks. We want to hear now from the Electric Power Supply
Association. Mr. Steven Kean is going to give us their view for 5
minutes.

STATEMENT OF STEVEN J. KEAN

Mr. KEAN. Mr. Chairman and members of the committee, it is an
honor to appear before you today to talk about comprehensive elec-
tricity legislation, which I believe provides this committee and this
Congress with an extraordinary opportunity to improve our Na-
tion’s most vital industry.

Electricity powers our economy, everything from manufacturing,
agriculture, to the Internet. It lights, heats, and cools our homes.
It is the second largest expense faced by our Nation’s schools.
Opening this market to competition, as shown by just about any
study, will result in

Mr. BARTON. Pull that microphone up, Steve.

Mr. KEAN. Just about any study shows that opening this market
to competition saves tens of billions of dollars a year and, just as
important, allows for innovation in technology and services, which
simply have not been possible in a regulated monopoly structure.

It is also a bipartisan issue, as evidenced by the Largent-Markey
bill, and therefore I think presents the best opportunity for this
Congress to do something great for this Nation this year. To deliver
on this great promise, the legislation will need to do two things.

It needs to be comprehensive and it needs to be forceful. The leg-
islation needs to be comprehensive because this most essential,
most interstate of our Nation’s industries is mired in a Century-old
public policy framework. That framework is crumbling around us
now, with implications for the reliability of the system, and the cost
to consumers and businesses of this most essential commodity.

First, the reliability of the electric grid is dependent upon vague
and voluntary standards, which are set by the monopolies that con-
trol the system. The call for reform in this area has come from ev-
erywhere, including the existing reliability organization. Second, as
recent blackouts indicate, much of our Nation’s infrastructure
needs upgrading. Yet it is difficult, if not impossible to site new
transmission lines.

Third, many States have passed legislation purporting to open up
60 percent of the retail market to competition, but the interstate
grid, which competitors depend on to give the citizens of those
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States’ choices, is not open. Instead, it is openly discriminatory
with perhaps 15 percent of the grid open to competitive uses.

The rest is captive to the raw exercise of monopoly power. Worst
of all, worlds creating an unregulated monopoly, both public and
private, competitors labor second class access for the grid. In a re-
cent decision has cast doubt on FERC’s ability to fix the problem.

In short, interstate transmission is not open today. The success
of those State programs that have already been passed is vitally
dependent on it and, therefore, dependent on this Congress to fix
it.

Finally, jurisdictional structure of the industry is bizentine. Four
States which have attempted to open their markets alone have
been sued by other utilities in Federal Court claiming Federal pre-
emption. In this realtime industry, it is not clear where to turn for
answers.

All of these illustrations have one thing in common. Only Con-
gress can fix the problem. The reliability organization must be re-
formed to be legitimate, and its governance non-discriminatory in
its rules, and have enforceability. FERC must be directed and em-
powered to ensure non-discriminatory access to the transmission
system for all uses and for all systems, public and private.

Third, the customer information channel must be open to com-
petition. We can work on the problems, the reliability problems, in
this industry, not just from the supply side, but from the demand
side as well. To do that, we need to get the information that lets
us know where those investments can be made.

Fourth, the monopoly franchise should be removed. Everybody
should have a choice. This is a matter of individual rights, not
States’ rights or Federal rights. Legislation must get at each of
these issues. It must be comprehensive in its scope.

I believe the Largent-Markey bill accomplishes that. The admin-
istration bill does as well, which brings me to the final point. Legis-
lation in this area has to be forceful. No monopoly voluntarily sur-
renders its franchise or its market power. Industry and consumer
consensus can yield some common ground, but tough choices re-
main to be made; access to transmission, choice, the ability to ad-
dress market power.

Those are choices that have to be exercised by this Body, and
they have to be exercised in favor of giving America’s consumers
and business choice and the benefits of competition. The choices
are essential. They require Congressional action. Today the system
is broken. I urge you to move this legislation to a “must-do” pri-
ority for this committee and this Congress. Thank you.

[The prepared statement of Steven J. Kean follows:]

PREPARED STATEMENT OF STEVEN J. KEAN, EXECUTIVE VICE PRESIDENT, ENRON
CORP. ON BEHALF OF ELECTRIC POWER SUPPLY ASSOCIATION

Mr. Chairman, Ranking Minority Member, and Subcommittee Members, my name
is Steven J. Kean. I am Executive Vice President of Enron Corp. It is my honor to
appear before you.

Enron Corp. owns more than $30 billion in energy and communications assets;
produces electricity and natural gas; develops, constructs and operates energy facili-
ties worldwide; delivers physical commodities and risk management and financial
services to customers around the world; and is developing an Internetbased commu-
nications network. Enron is currently the largest marketer of natural gas and elec-
tricity in North America and serves 700,000 retail customers in Oregon through its
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subsidiary, Portland General Electric. Enron owns over 4,300 megawatts of genera-
tion and is one of the nation’s leading energy management companies, offering com-
mercial and industrial customers a full range of energy services such as commodity
and transmission procurement, hardware installation and maintenance, and
demandside management.

Enron Corp. is a member of the board of the Electric Power Supply Association
(“EPSA”). EPSA is a trade association that represents the leading competitive power
suppliers—including power marketers and developers of competitive power
projects—active in the U.S. and global energy markets. While I serve as a corporate
officer of Enron and will comment on Enron’s experience in the emerging competi-
tive marketplace, my statement reflects the consensus views of EPSA’s member
companies.

The structure of today’s power industry is largely a throwback to the first two dec-
ades of this century. At that time, states scrambled to pass laws to address a new
industry that was stringing electric cable up and down each side of many roads.
Those laws sought to regulate the thenemerging power industry—from generator,
through the wires, to switches to the monthly billing statement—as a monopoly,
vested with the public interest. This was the case with investorowned utilities, mu-
nicipal utilities, cooperative utilities, and even certain utilities that are instrumen-
talities of the U.S., such as the Tennessee Valley Authority (“TVA”). These utilities
were given a state or municipal franchise service territory within which no one
would be allowed to compete for their customers. In exchange for this exclusive state
or municipal right, these utilities were obligated to provide a certain minimum qual-
ity of delivered electricity service, at regulated prices, to anyone that applied for
service and could pay their bill or demonstrate creditworthiness. Where state regu-
lation is not permitted to burden interstate commerce, (i.e bulk power wholesales
using the interconnected transmission grid), Congress enacted the Federal Power
Act of 1935 to empower the Federal Power Commission and its successor, the Fed-
eral Energy Regulatory Commission (“FERC”), to regulate prices and ensure that
wholesales and interstate transmission were offered without undue discrimination.

As we approach the next millennium, this model for the Nation’s largest industry
has become an anachronism. The century old public policy framework is crumbling
around us and the consequences are profound. It is depriving consumers of very
large potential savings that would result from increased competition, increased effi-
ciency and the technological innovation that competition ignites. Over the last sixty
years—particularly since 1978 when Congress took steps that instigated competition
in power generation and since 1992 when Congress opened up grid access to com-
peting wholesale generators—experience has shown that much of the power indus-
try is not necessarily monopolistic and could, instead, prosper under competition.
The only function within today’s power industry that has not yet to show itself to
be primed for competition is the wires business. Generating power, marketing at
wholesale (and, where permitted, at retail), ensuring reliable deliveries, metering,
billing and associated services all promise better service at lower prices through
competition.

In my statement I would like to share with you Enron’s experience with historical
barriers that persist in preventing entry to rivalrous competition in the nonwires
services of the power industry. I shall follow my identification of those barriers, with
a discussion of actions that Congress must take to eliminate the barriers and a re-
view of the benefits likely to ensue. Where appropriate, I will comment on legisla-
tion currently pending before you.

The Exclusive Franchise

The state or municipal franchise that prevents competition at the retail meter and
bill within a service territory is, without a doubt, the single largest obstacle to com-
petition in the power industry. The franchise has entrenched over decades a single
supplier of all power products and services bundled and delivered to your light
switch, dish washer, store front sign or industrial process. Even in those twentyfour
states (representing approximately 60 percent of U.S. consumption) which have
taken steps to open up the exclusive franchise, competition remains stymied by the
adhesive force of incumbency as well as by the inertia of consumers who have al-
ways been captive and, thus, lack experience in being able to choose a provider from
among many competitors.

While Congress could leave to the states the decision as to whether to lift the
franchise, we at Enron believe that a coordinated national move toward competition
would be more fair and sensible for all consumers. If ever there were a service or
commodity that is integrated across state lines in interstate commerce and recog-
nizes no political boundaries, it is electric power, as forcefully recognized in the
Largent/Markey bill (HR 2050) and the Administration’s bill (HR 1828). Perhaps te-
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lephony rivals electricity in this regard. However, as this Committee surely knows,
the exclusive state franchise over the local exchange was eliminated on a national
basis by the Telecommunications Act of 1996. Enactment of that legislation left the
power industry as the sole and largest remaining monopoly industry.

Surely consumers benefit even when a single state opens up the franchise. How-
ever, a piecemeal, statebystate approach as envisioned by Congressman Burr’s legis-
lation (HR 667) and by Congressman Stearns’ legislation (HR 1587) will inevitably
cause inequities. Although these two bills provide partial solutions and would give
needed state authority to those four states which were sued in federal court by elec-
tric monopolies claiming federal preemption of state competition plans, these two
bills fail to fix the fundamental interstate structural problems. States cannot ad-
dress interstate commerce. Some legislation before you (HR 667, HR 1828, HR 2050)
seeks to attempt to address resulting inequities by reciprocity provisions. However,
even the National Association of Regulatory Utility Commissioners (NARUC) has
taken a position to outright oppose reciprocity since it would unfairly limit choices
for consumers. Whether or not a state acts, we are all dependent on the interstate
grid which only Congress can open. State program successes, with cost savings and
product innovations that will benefit all consumers is dependent upon interstate
transmission which is dependent upon Congressional action. Today, the trans-
mission grid is openly discriminatory with monopoly utilities exercising raw market
power. Congress must eliminate the discrimination in access to transmission so all
competitors can have the same transmission tariff choices.

New entry by competitors in a truly open marketplace will force prices down for
all consumers. With new competitors able to enter the open market, new products
will evolve. Only then will new products and new services be able to reach the mar-
ket. Indeed, experience with other industries that have made the transition from
franchise monopoly to competition indicate that, while price reductions have re-
sulted from efficiency gains, the greatest benefits have been the result of new serv-
ices and product innovations.

Transmission Discrimination Barriers

Congress must quickly address the competitive structural barrier caused by un-
equal access to the interstate transmission grid. Congress must require that all
users of the grid—traditional utilities and new market entrants, federal Power Mar-
keting Administrations (PMAs) such as Bonneville Power Administration (BPA),
and the TVA—are all subject to the same rules and procedures for transmitting
power in interstate commerce.

If the rates, terms, and conditions for tapping into and transmitting over the grid
favor only certain users, then entry by new competitors will be deterred and choices
for consumers’ choices will be limited. Historically, denying access to their trans-
mission facilities has been the preferred barrier by which traditional franchise elec-
tric utilities prevented competition from unwelcome new entrants within the bulk
power market. When Congress introduced new nontraditional generators into the
market with the enactment of the Public Utility Regulatory Policies Act of 1978
(“PURPA”), the new competitors and their offspring introduced types of competition
that traditional franchise holders did not welcome.

PURPA never was and is not now a barrier to competition. This law has been the
impetus for the development of competitive markets and a new industry. If Con-
gress determines that this law needs to be amended, first, tread lightly and, second,
explicitly acknowledge the principle of contract sanctity and the need to protect ex-
isting legitimate contracts. While future competitive markets won’t rely on PURPA
to be robust, they will require a base built around legal contracts and many com-
petitors. The wrong signals from Congress during this transition could lead to un-
certainty about the value of contractual obligations and the bankruptcy of key com-
petitive power suppliers. Congress should only address PURPA in a comprehensive
legislative package and not consider piecemeal measures like HR 1138. Legislation
such as HR 971 is counter-productive and fails to recognize contract sanctity and
the inviolability of federally mandated power purchase contracts.

Even with PURPA, the incumbents’ first line of defense against new market en-
trants was a “Not Open for Business” sign posted on the franchise holder’s high
voltage wires. Through enactment of Title VII of the Energy Policy Act of 1992, Con-
gress lessened the viability of this defense by authorizing FERC to issue orders,
upon application, compelling traditional transmission owners to wheel power for
their competitors’ interstate wholesales. It took FERC only two years to recognize,
however, that even egregious discrimination could not be effectively remedied on the
basis of casebycase orders under the 1992 legislation. That recognition caused FERC
in 1996 to issue two rulemakings, Orders 888 and 889, that implemented non-
discriminatory access to the interstate grid generically, but only for wholesales. This
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limitation meant that only 10 percent to 15 percent of the uses of interstate trans-
mission became open to fair competition. The remaining 85 percent to 90 percent
of uses by incumbent transmission owners remain bundled with captive, nativeload
sales and cannot be effectively policed for discrimination.

Moreover, a recent decision of a panel of the United States Court of Appeals for
the Eighth Circuit calls into question FERC’s authority to open even this small por-
tion of the market. While FERC and Enron are pursuing a full Eighth Circuit re-
hearing of the panel’s decision (which we believe is both legally and factually inde-
fensible), the panel’s decision, at a minimum, underscores the need for a clear Con-
gressional endorsement of necessary FERC powers to eliminate undue discrimina-
tion from all uses of the interstate grid. No legislation before you today clearly sub-
jects to federal jurisdiction interstate transmission that is bundled with retail sales
to native load. But it should.

Further, no legislation before you eases the barriers to siting new transmission
lines necessary for interstate transmission reliability. Enactment of the federal au-
thority to site new interstate transmission facilities would benefit nondiscriminatory
access to transmission by preventing a single state from blocking needed upgrades
or expansion of the interstate transmission grid. In addition, Congress must em-
power FERC to remedy horizontal and vertical market power.

The solution to transmission discrimination is not unique to the power industry;
it finds a perfect analogy in FERC’s Order No. 636 in the natural gas industry. Fol-
lowing an earlier order that made natural gas pipelines transport the gas sales for
their competitors, Order No. 636 made gas sales by the owners of interstate natural
gas pipelines subject to the same openaccess transportation tariff and rules as were
thirdparty shippers who competed with the pipelines for sales. This had the effect
of forcing the pipelines to separate their transportation business from their gas
sales business. Thereafter the pipelines ceased to be used as a strategic asset to
favor the pipelines’ gas sales over the sales of thirdparty competitors; instead the
pipelines began to operate as standalone businesses intent on maximizing through-
put from all shippers because that became their primary profit center.

The power industry needs the same fix as the natural gas industry received in
Order No. 636. Only then will all potential suppliers of power be able to access mar-
kets fairly, in rivalrous competition, and only then will transmission owners focus
on maximizing the efficiency of the grid on a standalone business. Congress can fa-
cilitate this by clarifying in legislation that FERC has plenary authority over elec-
tricity transmission in interstate commerce and an obligation to ensure that all uses
of the grid are pursuant to the same rules of interconnection and use.

The benefits of a fully open and nondiscriminatory grid promise to be many. First
will be increased ability for new suppliers and marketers to enter and compete in
markets in which discriminatory transmission access rules previously prevented
them from being competitive. Second, and perhaps equally consequential for power
consumers, they and their supplier of choice will be able to choose what combination
of power services they want. This ability to combine transmission with various sup-
ply and demandmanagement combinations would be in sharp contrast to the status
quo in which the franchise transmission owner confines the majority of customers
to a single, bundled, delivered power product at price X. In short, once the monopoly
wires business is fully separated from competitive businesses and available to all
users without discrimination, the products delivered through the wires can be re-
combined and reconfigured in countless ways that meet individualized consumer de-
mand. Absent separation of generation (or load) from monopoly transmission, Con-
gress must give sufficient divestiture authority to FERC to remedy market power.
In the active hourly market, existing antitrust laws are inadequate.

Reliability Concerns that Bar Competition

The reliability of power supply is a paramount concern for suppliers and users of
power alike. During the past three decades, the reliability of the highvoltage trans-
mission system has largely been ensured by utility compliance with voluntary guide-
lines and policies established by the North American Electric Reliability Council
(“NERC”). Entry into power markets by nontraditional power suppliers and market-
ers seeking to compete with traditional franchise utilities has made NERC’s task
of setting and enforcing standards significantly more onerous. First, there are more
transactions on the grid and accommodating their performance, consistent with
maintaining grid stability, is simply more work and more cumbersome than it was
in the past.

Second, many of the existing rules for ensuring reliable operations were written
before any significant competition existed in the power industry; as a result, many
of the rules needlessly undermine competition and prevent the benefits of competi-
tion from flowing through to consumers. By way of example, until recently, the
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NERC rules for managing excessive traffic on wires within the grid entailed quan-
tity rationing, irrespective of economics. In other words, every transaction flowing
on that wire was cut back proportionately, irrespective of a seller’s or buyer’s will-
ingness to pay to avert being cut back or to pay for some other accommodation.

The solution to the barriers that historical reliability institutions and rules pose
to power industry competition is to recreate and modernize NERC. As proposed in
Congressmen Largent’s and Markey’s bill (HR 2050) and in the Administration’s
Comprehensive Electricity Competition Act (HR 1828), a new standard setting orga-
nization should be formed to succeed NERC. It would be representative of all par-
ticipants in the evolving power market and, under authorities delegated to it by
FERC, would both establish and enforce reliability standards.

The benefits of succeeding NERC with such a new standardsetting organization
speak for themselves. A reliable power industry is important to almost every aspect
of modern life and is indispensable for our national economy. With a growing num-
ber of competing participants in the market, voluntary rules will no longer be suffi-
cient because cutting corners may be economically advantageous. Thus, the new or-
ganization must have some enforcement muscle. Giving it that muscle makes it im-
perative, however, that the standards that it sets are fair, reflect the interest of all
sectors of the industry, and are not hostile to competition.

I cannot overstate the importance of enacting legislation to address the reliability
issues and authority this Congress. Last week’s hot weather, with brownouts and
blackouts, showed once again how fragile the current system really is. Congress
must reform the reliability organization so it is legitimate in its governance, non-
discriminatory in its rules and able to enforce those rules.

Access to Customer Information

Competition in the power industry is only worth pursuing if it produces an indus-
try that better meets consumer needs. This means that all potential competitors
should have equal access to information about consumer’s needs and wants. Histori-
cally, only the incumbent franchise utility has had access to this information as it
has been gathered at the meter—the point where the generation, transmission and
distribution interface with the consumer. This information should be the property
of the consumer and not its traditional supplier.

The need for equal access to information on the customer cannot be overstated.
Reduced to basics electricity is electricity. Certainly competition among its genera-
tors has and will continue to provide value to consumers. Nevertheless, it is in how
electricity is packaged and delivered in response to consumer demand that will rep-
resent the greatest benefit of competition. If only the incumbent utility that tradi-
tionally has owned the customer meter has access to the information recorded
through the meter concerning customer demand, then this competition will be
thwarted.

Congress should address this obstacle to competition by making clear that histor-
ical information on a customer obtained through the meter belongs to the consumer,
as addressed in the Congressmen Largent and Markey bill. Doing so will make an
enormous difference in giving a voice to consumer demands and in giving the ability
of multiple suppliers to compete to meet that demand. Recognizing that it is the
consumer that owns the historical information on demand for and uses of power will
also respect the consumers’ right to privacy.

In this same area, Congress should address the free movement of goods, capital
and services in the retail electricity market. As such Congress must establish stand-
ard terms and conditions for the interface perhaps by empowering NERC to coordi-
nate minimum market standards. Finally, the customer information channel—the
metering and billing of sales—must be open to competition. Reliability problems are
as much a function of inadequate demand-side information and response as they are
about the need for new generation.

Environmental Programs and Labeling Should Not Burden Interstate Commerce

One additional barrier warrants our attention. This barrier is not one that grows
out of the power industry’s past such as the exclusive monopoly franchise, the dis-
criminatory rules for accessing the grid, the commercially hostile reliability rules,
and the unequal access to information on consumer demand and consumption. Rath-
er, this barrier is emerging today with the advent of competition. Potentially an im-
pediment to competition is the wellintentioned effort of some state regulators and
lawmakers to achieve new restrictions on power plant emissions by labeling all de-
livered electrons to show the fuel from which they were generated—e.g., coal, nu-
clear, hydroelectric, wind, geothermal, solar.

If a power supplier consciously markets its product to consumers in terms of its
emissions or lack thereof, surely it should be held accountable for substantiating its
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claims, irrespective of how burdensome that may be. However, a pro-market ap-
proach taken in California allows a generator to receive an identifying “certificate”
for its output, showing, for example, that it uses 50 percent wind generation and
50 percent hydroelectric. That certificate can be sold to downstream marketers that
represent to consumers that their power is not generated with fossil fuels. Ulti-
mately, certificates of the California type or tradable credits for renewable energy
generation could be used by power retailers to demonstrate compliance with a re-
newable portfolio standard, such as proposed by the Administration. In any event,
whether it be the Administration’s labeling or their renewable portfolio standard
sections, Congress must enable a unified market rather than an ineffective and cost-
ly patchwork of state programs. States could choose to waive into these programs
in lieu of mandates.

If an accounting system is devised for tracing electrons back to their generation
it will inevitably be complex, produce a lot of accounting entries and paperwork, and
be of questionable accuracy. In the emerging power market, like other commodity
markets, the product changes hands multiple times. Any attempt to trace a unit of
power in this type of market will only make power more expensive. A certificate
market will address labeling requirements while tracing molecules will shut the
market down.

Competitive markets provide the best opportunity for marketers to sell renewable
products directly to consumers, based on the merits of these products. As we transi-
tion to full competition, however, it makes no sense to abandon our commitment to
the environment and renewable energy sources. Especially during this transition, a
public policy to support renewables through programs such as tax credits or perhaps
a modest Renewable Portfolio Standard is appropriate.

Federal Statute Updates

In addition, we recognize and support the need for Congress to address the Pri-
vate Use issue in the context of comprehensive legislation (HR 721). We further sup-
port PUHCA repeal in the context of comprehensive legislation. Further, we have
concerns that HR 2363 creates unneeded regulatory oversight of affiliated compa-
nies that have no need for additional regulation on their books and records. Enron
supports the Congressmen Largent/Markey approach on PUHCA as applying to ex-
isting retail monopolies in a two or more state service territory.

Conclusion

Enron and EPSA are very appreciative of this opportunity to share with the Sub-
committee our experiences with competitive power supply and to discuss our efforts
to promote competition in power markets. To summarize, enormous consumer bene-
fits can be achieved through removing the historical barriers to competition erected
by the exclusive franchise, discriminatory restrictions on transmission access, and
commercially hostile and unnecessary reliability rules. There are also emerging new
barriers to interstate commerce in electric power that should be prevented in the
first place by asserting the interstate commerce clause. In sum, we are not advo-
cating re-regulation, rather we advocate deregulation of all competitive aspects of
the industry with appropriate regulation and enforcement of the monopoly inter-
state transmission network. Today, the system is broken. I urge you to move legisla-
tion as a “must do” matter for this Congress.

Mr. BARTON. Thank you. Largent-Markey is now in the lead. We
give you bonus points for pronouncing “byzentine.” That was an ex-
cellent use of that word. We would now like to hear from Mr. Alan
Richardson, who is representing the American Public Power Asso-
ciation, which I assume are the municipally owned.

STATEMENT OF ALAN J. RICHARDSON

Mr. RICHARDSON. That is correct, Mr. Chairman.

My name is Alan Richardson. I am representing the American
Public Power Association.

Mr. BARTON. Pull that microphone up to you, Mr. Richardson.

Mr. RICHARDSON. Yes, I will. Thank you.

Thank you for the opportunity to appear here today. Thank you
for the time and attention that you, personally, have taken in deal-
ing with this issue and your colleagues. You are extremely well-in-
formed. That is very comforting. While we do not always agree on
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the issues, it is nice to know that we are dealing with individuals
who have taken a lot of time to address these issues in a very seri-
ous fashion. We really appreciate that.

Mr. BARTON. We are not going to take that away from your time.
We are going to start your clock again.

Mr. RICHARDSON. Thank you very much, Mr. Chairman.

Mr. BARTON. Since you said something nice about the chairman,
we are going to start it again.

Mr. RiICHARDSON. When I testified before this committee a couple
of years ago, Mr. Chairman, I stated at that time that we sup-
ported the enactment of comprehensive restructuring legislation
that benefited all consumers and addressed a couple of critical
issues; specifically market structure and private use. That was our
position 2 years ago. It remains our position today.

We were concerned 2 years ago with the issue of Federal man-
date. We think that members of this committee, particularly its
chairman, demonstrated great leadership then in pushing for a
Federal mandate because the end result was to push States for-
ward in a more rapid fashion than would otherwise have occurred.

We are confident, however, now that the chairman has concluded
that he does not believe that a date-certain mandate is necessary,
in light of what has happened in the States. We support that be-
cause we do, and continue, to oppose either a Federal mandate or
the mandate option of the administration’s legislation.

I would like to focus on a couple of issues in the couple of mo-
ments that I have here. These are market power and private use.
Congress, we believe, has an extremely important role to play in
protecting all consumers from abuses of market power. We disagree
with those who suggest that we should simply let the market deter-
mine its future.

There are cases where the market can determine the future of
the marketplace. This happens in truly competitive markets where
the beneficial forces of robust competition can and do create real
opportunities for buyers and sellers to interact. Unfortunately, this
is not the case in the electric utility industry, as it currently exit.
It is a vertically integrated monopoly.

Now for some, the idea of competition is a rather illusive concept.
So, I would like to offer a definition presented by John Morris
Clark, an economist. He said, “Competition is rivalry in selling
goods in which each selling unit seeks maximum revenue under
conditions such that the price or prices each seller can charge are
effectively limited by the free option of the buyer to buy from a
rival seller or sellers of what we think of are the same product, ne-
cessitating an effort by each seller to equal or exceed the
attractiveness of the other’s offerings through a sufficient number
of sellers to accomplish the end.” They are a lot of words from an
economist and a little difficult to parse. Basically, this definition fo-
cuses on the critical point of competition, and that is the nature of
the options that are open to buyers. There is evidence today that
the options for buyers are insufficient to, in this economist’s words,
“force each seller to equal or exceed the attractiveness of others’s
offerings.” In this regard we believe, Mr. Chairman, that there are
a number of market power issues that need to be addressed in leg-
islation. The administration has proposed to deal with market
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power issues as has the Largent-Markey bill. There are elements
of both that we are supportive of.

In our view, restructuring legislation must include issues such as
enhanced FERC merger authority, protections against generation
market power, truly neutral independent management of our Na-
tion’s transmission facilities, and the repeal of the Public Utility
Holding Company Act, only in the context of comprehensive re-
structuring legislation that recognizes the interrelatedness of the
Holding Company Act and the Federal Power Act, and carries for-
ward consumer protection provisions otherwise addressed in the
Holding Company Act itself. So, we oppose stand-alone repeal.

With respect to private use, public land utilities have financed
their transmission generation distribution facilities with tax ex-
empt bonds and are now encountering significant problems in rec-
onciling the old private use tax laws with the new dynamics of the
marketplace in 22 States, and the dynamics of marketplace that we
anticipate developing in the remainder of the States in the rel-
atively near future.

These tax code provisions are out of sync with State restruc-
turing legislation. The private use limits of the Federal tax cut are
impediments to competition. As long as they remain in effect, many
public power systems will not be able to open their systems to com-
petition. Only Congress can address this problem.

The problem should be addressed in a fair and reasonable fash-
ion that respects the rights of State and local governments. It
should provide an opportunity for those public power systems that
have this problem with a way to resolve it without penalizing those
that do not have this problem.

We believe this is exactly the approach that is taken in H.R. 721
and incorporate it in H.R. 2050. This legislation, if enacted, accom-
plishes two objectives. It clarifies existing tax laws, and it encour-
ages public power systems to open their utilities to competition.

We believe this is a fair and equitable resolution of the dilemma
facing public power and we hope it will be included in any com-
prehensive legislation that comes out of this committee.

There are a number of other issues, of course, Mr. Chairman that
I have not addressed here. They are included, I think, in detail in
my prepared comments. I appreciate again the opportunity to tes-
tify. Thank you very much.

[The prepared statement of Alan J. Richardson follows:]

PREPARED STATEMENT OF ALAN H. RICHARDSON, EXECUTIVE DIRECTOR, AMERICAN
PuBLIC POWER ASSOCIATION

INTRODUCTION

Good Morning, Mr. Chairman and members of the subcommittee. Thank you for
the opportunity to testify today on electric utility industry restructuring legislation.
APPA is the national service organization representing the interests of over 2,000
municipal and other state and local government-owned utilities throughout the U.S.
While APPA member utilities include state public power agencies, and serve many
of the nation’s largest cities, the majority of our members are located in small and
medium-sized communities in 49 states. In fact, 75% of our members are located in
cities with populations of 10,000 or less. APPA member utilities provide about four-
teen percent of all kilowatt-hour sales to ultimate consumers in the U.S. and collec-
tively serve more than 40 million Americans.

Mr. Chairman, I am pleased to be here today to discuss public power’s views re-
garding federal electricity industry restructuring legislation, and as well, to provide
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our thoughts regarding the related legislation before the subcommittee. In addition
to our testimony today regarding these measures, I have attached copies of other
APPA material that outlines our official positions regarding industry restructuring,
as well as other items that address specific issues that we believe should be in-
cluded in restructuring legislation

Because APPA represents consumer-owned utility systems, our restructuring poli-
cies focus solidly on the goal of promoting federal action that compliments state re-
tail choice plans in order to ensure that all consumers have an opportunity to enjoy
the benefits of competition. In fact, public power has a long history of support for
increased competition in the electricity industry. We were a primary force behind
the transmission access provisions of the Energy Policy Act of 1992, and have been
working closely with the Federal Energy Regulatory Commission (FERC) and others
ic{o foster the conditions needed for effective competition in wholesale electricity mar-

ets.

Our leadership in the drive toward competition is no coincidence. Public power
has existed in a competitive environment from the very beginning of the electric in-
dustry. In public power communities throughout the country, the very future of the
electric utility is always a ballot box issue that can be put to the test by local voters
in the next election.

As the committee proceeds with its consideration of restructuring legislation for
retail competition, we urge you, first and foremost, to ensure that federal policies
preserve the rights of states and local governments to make their own decisions
about restructuring based on their knowledge of their own electricity needs. We be-
lieve the aim of federal legislation should be to facilitate state decisions to imple-
ment retail competition by addressing issues that are necessary for retail competi-
tion to work, but which cannot be completely resolved by a single state or even a
group of states.

Mr. Chairman, APPA strongly supports the goal of increasing competition in the
industry. But we face a difficult task of establishing an industry structure that will
promote and enhance competition to ensure that the promised benefits of competi-
tion, advancing the interests of all consumers, including, of course, those served by
public power, will be achieved.

APPA has consistently supported comprehensive federal restructuring legislation.
There are certain issues that can only be addressed by Congress, such as effective
means of controlling or preventing market power and reconciling jurisdictional con-
flicts between the states and the Federal Energy Regulatory Commission. A com-
prehensive approach is essential because there are a number of interrelated issues
involved in restructuring that need to be considered simultaneously. Consumers can
and should benefit from a more competitive electric utility industry. However, we
believe that any federal policy intended to foster competition in the electric utility
industry will fail if it does not provide a foundation upon which competition can be
developed and sustained. To achieve this goal, we believe Congress must address
a number of critical issues.

You have asked us to provide you with our views with respect to eight bills deal-
ing in one way or another with restructuring. Specific comments on these bills are
included as part of our statement. At the outset, however, I would like to provide
a summary of those issues most important to the community owned utilities that
we represent. These include: market power; private use; reliability; aggregation; and
matters relating to the Federal power marketing administrations and the Tennessee
Valley Authority.

Market Power

The key ingredients for effective competition in any market include the existence
of many buyers and sellers, freedom of entry and exit for competitors, and trans-
parent access to market information. Market power can frustrate—even prevent—
the achievement of this desired end state.

Yet, high levels of market power are exactly what we have in our industry today.
The electric utility industry in the United States is dominated by vertically inte-
grated, regulated monopolies, with approximately 80% of our nation’s generation re-
sources controlled by incumbent utilities and their affiliates. These same incum-
bents also own about 70% of transmission lines of 138 kV or greater. (The Ten-
nessee Valley Authority, and Bonneville, Western Area and Southwestern Power
Administrations collectively own about 15 percent of transmission at voltages of 138
kV or above. Approximately 100 public power systems own about 8 percent of trans-
mission lines of 138kV or greater. The balance is owned by rural electric coopera-
tives.) Vertical integration, high levels of concentration in generation markets and
simultaneous regulated and unregulated activities provide a myriad of opportunities
for anti-competitive market abuses. (Indeed, FERC Orders 888 and 889 are pre-
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mised on the finding that these private power companies had engaged in discrimina-
tory practices, and that such practices could only be addressed through open access
transmission requirements.)

Some have said that Congress and regulators should let the market determine its
future structure. There are cases where the market in fact can discipline the mar-
ketplace—creating real opportunities for buyers and sellers to interact, with no bar-
riers to entry into the market, and with market information available to all actual
and potential participants. Unfortunately, this is not the case in the electric utility
industry. The proposed conversion from regulated monopoly service of power supply
to a truly competitive market is starting from a situation where a few players have
control over both generation and transmission assets. Each can be used to enhance
the value of the other. If Congress decides to remove all constraints on these domi-
nant market participants, the market won’t determine its future—the current mo-
nopolists will.

This is what most concerns APPA. Effective and efficient competitive markets do
not require heavy regulatory or anti-trust scrutiny. But we do not now have an ef-
fective and efficient market in electricity. It is up to Congress to help structure the
market to ensure that we don’t end up with a situation that simply substitutes un-
regulated for regulated monopolies.

Some states have taken steps to address market power within their borders. For
example, the State of Texas has adopted restructuring legislation that takes an im-
portant step toward addressing generation market power by mandating that a
power generation company cannot own and control more than 20 percent of the in-
stalled generation capacity within a qualifying power region. However, the ability
of the states to adequately address market power is limited because:

» Power markets are regional, spanning multiple states;
» State commissions and legislatures lack jurisdiction over out-of-state market par-
ticipants, and;
e Once states implement retail competition, generation assets are no longer rate-
based and subject to state commission jurisdiction.
The experience of California underscores these points:

* When restructuring legislation was passed, it was recognized that most market
power issues would be addressed at the federal level,

e State law created the California Independent System Operator, but it is FERC
that approves and regulates the entity—not the public utility commission or the
legislature

¢ When prices for ancillary services spiked 3500% last July, it was FERC—not the
public utility commission—that had sole authority to take remedial steps.

Federal legislation must address this critical issue by instituting new structural
protections against market power abuses. While a number of market power protec-
tions are needed in federal legislation, let me highlight the areas of primary impor-
tance. These include: 1) Enhanced FERC merger review authority; 2) Protections
against generation market power; 3) Truly neutral, independent management of our
nation’s transmission facilities, and; 4) Repeal of the Public Utility Holding Com-
pany Act (PUHCA) only in the context of comprehensive restructuring legislation
that recognizes the interrelatedness of PUHCA and the Federal Power Act. Let me
take a moment to discuss these four important areas.

Enhanced Merger Review Authority: Concentration in ownership of electric re-
sources in this country is increasing at an unprecedented rate as today’s utilities
engage in mergers to assure themselves a strong position in a competitive market-
place. The rapid pace of this trend toward consolidation is clear—since 1997, 33
mergers were proposed, and 22 completed. In contrast, only nine were proposed dur-
ing the three years prior to that, 1994-1996.

While mergers are frequently touted as a means of preparing for competition, in
many if not most cases they are a defense against competition. Today’s merger-
mania is in direct conflict with the objective of creating competitive generation mar-
kets out of a highly concentrated industry. If competition is the goal, then proposed
mergers must be evaluated to ensure that they don’t in fact preclude the realization
of that goal. Toward that end, newly proposed mergers should be denied, unless it
is clearly demonstrated that the benefits for consumers are not otherwise obtain-
able. Clearly there are benefits from some mergers, but there are detriments as
well, including the fact that every merger eliminates at least one competitor from
the market. Where significant concentration in ownership of generation already ex-
ists without a merger, FERC should have authority to reject the proposed merger.
In addition, FERC should have the authority to require divestiture as a last resort
remedy to prevent or correct market power problems.
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Early last year, Joel Klein, Assistant Attorney General for the Antitrust Division
of the U.S. Department of Justice, addressed concerns about the impact of the in-
creasing trend toward mergers in a presentation before FERC. He noted that,
“...utilities may see this as a time when they have a window of opportunity in
which to consummate mergers. Mergers with little immediate anticompetitive effect
can nonetheless frustrate the emergence of competition. For example, incumbent
dominant firms could pick off competitors in their infancy, or even before they be-
come competitors...Missed opportunities for the emergence of competition at the
outset of the transition are forever lost, with potentially substantial social costs.”

Because it is difficult at times to project what the impacts of today’s decisions will
be on an unknown and still-developing future market structure, APPA has sug-
gested that a temporary moratorium on the largest electric mergers may be in
order. In the absence of such a moratorium, it is important at a minimum to recog-
nize that today’s merger decisions are integrally related to the goal of competitive
markets—and that FERC’s merger review process must begin to take this fact into
account by fully examining the effect of proposed mergers on competition.

Generation Market Power: While enhanced merger review authority is designed to
address further concentration of control of the nation’s electric generation re-
sources—much must also be done to address the existing control over generation
that is now largely in the hands of a relatively small number of privately-owned
utilities.

State policies that restrict the amount of generation that can be owned by a single
corporate entity are a very important step in the right direction—but the next step
has to be to ensure that the company that purchases the generation, a company lo-
cated over state lines for example—does not then exercise the generation market
power that the state statute was designed to guard against. Simply transferring
ownership from one entity to another does not do enough to achieve the goal of a
less concentrated market that is more conducive to effective competition. Because
electricity markets are regional, state restrictions on the ownership of generation
have limited effectiveness.

Clearly, those who control the market today will seek to maintain their control
at the expense of potential competitors. If our goal is a truly competitive market-
place, the face of today’s monopolistic industry has to change. That is why there
must be strong structural remedies to guard against both new and existing market
concentration. This includes FERC authority to intervene where market power de-
velops, and if needed, cause the corporate separation of generation from for-profit
transmission companies. In addition, FERC should be able to prevent increased con-
centration in power markets when generators are sold by one utility and acquired
by another. Without rigorous oversight—and divestiture authority as a last resort—
market power abuses will choke competition before it can get a toehold in this in-
dustry. Again, because these markets are regional in nature, federal regulatory in-
volvement is needed to protect consumers from the anticompetitive effects of market
concentration throughout each region.

Neutral, Independent Management of Transmission Facilities: In addition to tak-
ing such steps to guard against market power in generation, we must also con-
centrate on the important goal of ensuring that our nation’s transmission facilities
are operated on a truly neutral basis. The development of broad-based independent
Regional Transmission Organizations (RTOs) will be critical in this regard.

Private utilities that control vast amounts of the nation’s transmission systems
have a long history of denying municipal utilities access to their systems, or pro-
viding access at highly discriminatory rates and unfair terms. Despite congressional
and regulatory actions to open up the nation’s transmission grid and produce a com-
petitive bulk power market through enactment of the Energy Policy Act of 1992 and
the issuance of FERC Orders 888 and 889, private transmission owners continue to
control essential transmission facilities in ways designed to frustrate competition.
They are able to exercise control over these facilities to favor their own generation
resources, placing power generators and bulk power purchasers, including con-
sumer-owned utilities, at a competitive disadvantage.

One of the lessons of the Energy Policy Act is that the only way to ensure that
the nations’ transmission assets are managed in a way that facilitates the develop-
ment of retail competition is to ensure that the entire transmission system is in the
hands of truly neutral entities that will treat all competitors the same. Achieving
this end will require enabling FERC to mandate that all transmission owners par-
ticipate in an independent RTO, and beyond that, to mandate divestiture of trans-
mission from generation if necessary. In fact, the Federal Trade Commission has
proposed the latter to FERC, suggesting that transmission operations be separated
from ownership of generating plants in order to eliminate the incentives that exist
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for transmission owners to favor their own economic interests and evade regulatory
constraints.

It is important to note that APPA does not support the development of private,
investor-owned utility (IOU) affiliated or controlled Transcos as an answer to these
problems. Despite the arguments advanced for private, for-profit, Transcos either af-
filiated or otherwise controlled by IOU generators, they will not achieve the desired
end of a truly competitive, economically efficient, lower cost, fair and open trans-
mission grid, and should be rejected. They will not be truly competitive because they
will lack the requisite independence from the parent corporation. They will not be
economically efficient because they will not encompass a sufficiently broad geo-
graphic area. And, they will not produce a fair and open transmission grid because
they will not incorporate the transmission facilities of publicly owned and consumer-
owned utilities.

We could support large, private, and investor-owned Transcos that have no affili-
ation—absolutely none—with generation and marketing interests. However, even
these truly independent Transcos would be natural monopolies that must be over-
seen by FERC to prevent transmission market power abuses. A better option, in our
view, would be publicly owned not-for-profit, regional transmission organizations.

Opposition to Stand-Alone PUHCA Repeal: Lastly, in regard to market power, let
me emphasize the importance of ensuring that changes in the Public Utility Holding
Company Act (PUHCA) are undertaken only in the context of broader changes in
the Federal Power Act. We strongly believe that future repeal of PUHCA must take
place only in the context of a comprehensive electricity industry restructuring bill.
PUHCA was enacted as a companion to the Federal Power Act in 1935 to, among
other things, plug regulatory gaps created by multi-state holding companies that
had—and still have—the ability and incentive to not only manipulate their books,
but engage in activities that favor affiliate or subsidiary companies to the disadvan-
tage of their competitors, and the ultimate disadvantage of all consumers. Because
of the interrelatedness of these statutes—any legislation regarding PUHCA should
be fully coordinated with changes in the Federal Power Act to protect consumers.

Stand-alone repeal of the consumer protections afforded by PUHCA will unleash
today’s vast multi-state holding companies from public accountability before the
structure of a competitive market is developed. It will enable today’s monopolies to
garner even greater amounts of market power through mergers and widespread di-
versification, and the existence of such significant concentrations of market power
is sure to inhibit, if not prevent, the advent of structural competition in the elec-
tricity industry.

In addition, stand-alone PUHCA repeal presents unacceptable risks for captive
electric consumers who do not have alternative service options if their utility’s diver-
sification efforts fail, or worse, non-regulated ventures are subsidized with captive
ratepayer funds, and they are left to pay the price.

While many argue that PUHCA is an imperfect and perhaps outdated statute that
is in need of reform, it is clear that the statute’s goals of preventing market power
abuses and harmful utility interaffiliate and diversification activities have great rel-
evance to developing markets today. Even though the statute is ineffectively en-
forced by the Securities and Exchange Commission (SEC), it still provides valuable
passive restraints on the formation of holding companies that extend the effect of
the law far beyond the registered multi-state holding companies that now fall under
its direct purview.

Public power interests have been integrally involved in the activities of the Con-
sumers for Fair Competition, a coalition of small business interests, power market-
ers, consumer and investor-owned utilities, large industrial electricity consumers,
environmental organizations and consumer groups that is unified in the belief that
effective competition will not emerge and be sustainable if market power issues are
not adequately addressed. Consumers for Fair Competition has developed proposed
market power legislative language (please see attached), and we look forward to
serving as a resource to you in this regard.

Reconciling Conflicts Between Existing Tax Laws and Changes in State and Federal
Energy Policy

Twenty-three states have now adopted restructuring legislation. Many other
states will follow in the near future. These new laws, and the “open access” policies
they seek to promote, have created an extremely serious problem for communities
served by public power systems that have issued tax-exempt debt to finance their
local electric utility infrastructure. If these community-owned electric utilities take
steps to conform their operations to these new state policies, they are immediately
confronted with the nearly insurmountable obstacle of Federal tax code private use
restrictions. In most cases, implementation of state restructuring plans—and even
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FERC policies designed to provide open transmission access for competitive whole-
sale markets—will jeopardize the financial standing of these public power commu-
nities and millions of bondholders across the U.S. Specifically, if municipal utilities
enter the competitive arena and violate private-use restrictions, their outstanding
tax-exempt bonds could become retroactively taxable to the date of issuance.

APPA supports a solution spearheaded by Representatives J.D. Hayworth and
Bob Matsui—the Bond Fairness and Protection Act (H.R. 721)—that would preserve
local-decisionmaking about how to use tax-exempt bonding authority. It would allow
each public power system to “elect” to obtain relief from private use limits, but fore-
go the right to issue municipal tax-exempt bonds for new generation facilities in the
future. If enacted, this legislation will accomplish two objectives: 1) Clarify existing
tax laws and regulations regarding the private use rules so that they will work in
a new competitive marketplace, and; 2) Provide encouragement for public power
utilities to open their transmission or distribution systems, thereby providing choice
to more consumers. This bipartisan bill has gained strong support in the Senate,
where it has 26 co-sponsors. Companion House legislation has 60 co-sponsors. In ad-
dition, the provisions of H.R.721 were recently incorporated in the Largert-Markey
bill, H.R. 2050.

Congressional action in this area is urgently needed—existing wholesale markets
cannot function effectively, and state restructuring plans cannot be fully imple-
mented, without public power’s full participation. The private use restrictions not
only hamstring the ability of public power utilities to ensure that their communities
receive the benefits that effective competition can provide, but also negatively im-
pact the underlying market.

Assurance of a fair and reasonable resolution of this problem, a resolution that
respects the inherent rights of the units of local government we represent, is an es-
sential element in federal restructuring legislation. APPA could not support any re-
structuring legislation that did not include such an assurance.

Reliability

The reliability of the integrated and interdependent electric system is extremely
important to health and safety and the viability of our economy. In the monopoly
paradigm of the past, reliability has been protected by mutual back-up arrange-
ments among utilities, and a regional reliability council structure. However, this
system of cooperation and mutual assistance lacks both clearly enforceable rules
and sanctions as well as competitively neutral entities to determine and enforce the
rules on a non-discriminatory basis. This voluntary approach to reliability will not
work in an increasingly competitive market. Reliability rules and their enforcement
can have significant competitive impacts, and it is essential that reliability be main-
tained and enhanced in the transition to competitive markets.

APPA supports the North American Electric Reliability Organization (NAERO)
Consensus Legislative Language on Reliability, which will create a self-regulating
reliability organization that would be overseen by FERC. The mission of this new
organization would be to ensure that reliability rules are applied equally to all elec-
tricity providers. APPA urges this committee to incorporate this language in its
comprehensive restructuring legislation

Encourage Consumer Benefits Through Aggregation

Federal legislation should provide for customer aggregation to assure that small
business and residential consumers can derive maximum benefits from a competi-
tive market. We believe the jury is still out on whether residential and small busi-
ness consumers will benefit financially from restructuring, or even are of interest
to many marketers. Aggregation provides these customers with an important tool
that can help strengthen their position in an emerging competitive marketplace—
and state and local governments are well positioned to play key roles as consumer
aggregators. Federal restructuring legislation should emphasize the importance of
aggregation, and explicitly allow state and local governments to serve as
aggregators in an effort to garner lower electricity prices for the consumers they
represent.

Federal Power Marketing Administrations and the Tennessee Valley Authority

APPA recently testified before the House Interior Committee’s subcommittee on
water and power regarding the role of the federal power-marketing program in a
restructuring environment. A copy of the testimony presented before that sub-
committee is attached.

The debate on industry restructuring has resurrected the decades old debates over
the federal power marketing program and the Tennessee Valley Authority. As ex-
plained in detail in the statement provided to the Interior Committee’s sub-
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committee on water and power, we oppose fundamental changes in these programs
for the following reasons:

» Withdrawing Federal power allocations to the 1180 public power and rural electric
cooperative systems that currently purchase power from these federal entities
would undermine their financial stability. Some would become more vulnerable
to hostile acquisitions. The Congressional goal of enhancing competition in the
electric utility industry would suffer, since removing a substantial number of
these utilities from the market would reduce the number of active market par-
ticipants. The marketplace today requires more, not fewer, participants to pros-
per.

* Accepting the assumption that market rates would exceed current Federal power
cost-based rates, converting TVA and PMA sales from cost-based to market-
based rates would likewise make it more difficult for the current public power
and cooperative power systems to survive this difficult transition from regulated
monopolies to robust competition.

* The continuation of cost-based rates for sales of power from TVA and the PMAs
provides a valuable yardstick by which regulators, legislators and others can
compare the performance and price of market participants in a new, restruc-
tured, environment.

* The goal of restructuring is lower rates for all consumers. Conversion of TVA and
PMA rates from cost-based to market based would increase the cost to con-
sumers of 1180 mostly small, rural communities. The Administration’s proposal
postulates that all consumers will benefit from restructuring, but only if the
Federal power marketing program, including current power allocation policies
and cost-based rates, are preserved. Change this assumption through the adop-
tion of legislation to charge market rates for federal power and millions of
Americans would experience higher, not lower, rates for electric service.

* Requiring the Administrator’s of the Federal power marketing administrations or
the Board of TVA to charge market rates, and devote any profits in excess of
costs to specific, Congressionally identified programs, would convert these enti-
ties into de facto taxing entities, and would have an adverse effect on their
management of publicly-owned resources.

e The Congressional debates on restructuring are already extremely complex, and
fraught with political pitfalls. Throwing Federal power marketing policies into
this mix further complicates an extremely difficult political equation. APPA
would be forced to oppose Federal restructuring legislation that proposes funda-
mental changes in these power allocation and cost-based rate policies.

Other TVA and PMA related issues have been addressed in legislation pending
before this committee, including H.R. 1828 and H.R.2050. The provisions in these
bills deal with such issues as the application of the Federal Power Act to TVA and
PMA transmission facilities, application of the antitrust laws to these federal enti-
ties, and stranded cost recovery.

APPA does not represent TVA or the PMAs, but how these agencies are treated
will certainly affect the several hundred public power systems that purchase whole-
sale power from them for sale at retail to consumers in their communities. Stake-
holders in the areas served by TVA and the PMAs have been working with their
own Congressional delegations and the Administration to develop policies that ad-
dress their needs and concerns. APPA urges this Committee to allow their col-
leagues from the regions served by these agencies to take the lead in developing re-
structuring proposals.

FERC Jurisdiction over Publicly Owned Transmission Facilities

APPA is concerned over proposals in several pending bills to expand the jurisdic-
tion over rates, terms and conditions of transmission service to non-jurisdictional
utilities. APPA does support changes in the Federal Power Act to enable FERC to
require all transmitting utilities to participate in Regional Transmission Organiza-
tions. We believe such a provision adequately addresses whatever concerns might
exist with respect to the use of transmission facilities of non-jurisdictional utilities.

Expanding FERC jurisdiction over currently non-jurisdictional public power own-
ers of transmission lines of 138 kV or greater would bring under FERC authority
nearly 100 public power systems. Collectively, these utilities own about 18,000 miles
of transmission, representing slightly less than 8% of the nation’s transmission sys-
tem. The total amount of transmission owned by these 100 public power systems
is less than the transmission assets of two of the largest investor owned utilities—
Texas Utilities and PacifiCorp. These two utilities alone own over 21,100 miles of
transmission facilities of 138 kV or higher.

We do not believe a case has been made for the expansion of FERC jurisdiction
over publicly owned transmission facilities (beyond the ability of FERC to order all
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transmitting utilities to participate in RTOs). There has been no demonstration, for
example, that public power systems have engaged in discriminatory or anti-competi-
tive practices. In contrast, such practices by the investor owned utilities are well
documented. Expanded jurisdiction as proposed will increase the regulatory burdens
on both FERC and these 100 public power systems without producing any real bene-
fits for consumers or the general public interest.

Finally, it is important to recognize that FERC already has jurisdiction under pro-
visions of the Energy Policy Act of 1992 to order, on a case-by-case basis, publicly
owned utility transmission owners to provide access to third parties. While publicly
owned utilities are not directly covered by FERC Orders 888 and 889, most of these
utilities with substantial transmission assets have voluntarily filed open access tar-
iffs. The fact that no complaints have been lodged or cases filed against public
power transmission owners pursuant to the provisions of the Energy Policy Act of
1992 is further evidence that expanding FERC jurisdiction is unwarranted.

Despite all of these facts, it is apparent that many Members of Congress and the
Administration believe that expanding FERC jurisdiction over public power trans-
mission facilities is in the public interest. WE are willing to work with this sub-
committee and other Members of Congress to better understand the goals sought
to be achieved and the least intrusive and burdensome means of achieving them.

Public Power’s Views on Pending Restructuring Proposals

With the preceding comments as background, there follows APPA specific com-
ments on the eight restructuring bills that are the subject of this legislative hearing.

H.R. 667, The Power Bill

H.R. 667 is a relatively basic restructuring bill that would remove some federal
barriers to retail competition but not mandate competition by a date certain, both
actions that APPA supports. The measure eliminates the Federal Energy Regulatory
Commission’s authority over mergers. We believe FERC’s authority in this area
should be expanded, not eliminated. The bill also proposes to repeal PUHCA, but
does not provide any alternatives to the current provisions of PUHCA that we be-
lieve are essential to protect consumers from abuses of market power. As far as the
treatment of public power, the bill preserves the opportunity for local choice in de-
termining whether and when municipal systems decide to engage in a competitive
marketplace, which APPA endorses.

H.R. 971, Electric Power Consumer Rate Relief Act of 1999 and H.R. 1138,
Ratepayer Protection Act

APPA does not have a specific policy resolution regarding the prospective repeal
of the mandatory purchase requirements of PURPA, which is the primary objective
of these bills. However, it is apparent that changing market conditions indicate that
repeal of Section 210 of PURPA is necessary. It is of vital importance, in our view,
that any changes in this regard must be made only as part of comprehensive indus-
try restructuring legislation that furthers PURPA’s original purposes regarding the
growth and development of renewable energy resources.

H.R. 1486, Power Marketing Administration Reform Act of 1999
For the reasons set forth above, APPA opposes H.R.1486.

H.R. 1587, Electric Energy Empowerment Act of 1999

For many of the reasons stated previously, APPA supports the general direction
of H.R. 1587. It does not impose a federal mandate, it removes federal barriers to
competition and it empowers the states to make many of the specific decisions re-
lated to restructuring. There are, however, new proposals related to FERC jurisdic-
tion over public power that we oppose, given that there is no reason to change the
regulatory status of public power, nor has any state attempted to change the regu-
latory relationship with public power in their own state restructuring bills. In addi-
tion, the bill does not, in our view, include sufficient protections against abuses of
market power and does not include the industry consensus reliability language that
we believe must be included in any comprehensive restructuring legislation.

H.R. 1828, Comprehensive Electricity Competition Act of 1999

Because the Administration’s restructuring proposal, H.R.1828, is, in most re-
spects similar to the proposal advanced in 1998, we have had more time to analyze
its provisions than we have had for many of the more recently introduced com-
prehensive bills. Consequently, our positions with respect to this measure are more
clearly defined. Last year, APPA adopted a resolution addressing the Administra-
tion’s proposal. A copy of that resolution is attached to this statement. APPA be-
lieves this proposal goes a long way toward addressing the key objectives of elec-
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tricity industry restructuring. I would like to highlight for the committee what we
see as some of the strengths of the bill, and note for you some of the issue areas
where we believe additional attention are needed.

First, let me comment on the bill’s flexible mandate under which all states and
self-regulated utilities must decide whether or not to deregulate their operations by
January 1, 2002. While a flexible mandate is better than an inflexible one, no man-
date at all is better yet. APPA has consistently opposed any restructuring mandate.
We applaud Chairman Bliley’s comments a few weeks ago that he no longer believes
a mandate is appropriate, given the rapid pace of state restructuring legislation. In
light of those comments, we hope the issue of a mandate is now off the table and
we can focus on other, more pressing, restructuring issues.

With regard to market power, the Administration has also included in its bill
some important provisions designed to prevent market power abuses. In particular,
H.R.1828 expands FERC’s merger review authority to account for potential impacts
of proposed mergers on the status of competition in wholesale and retail electricity
markets. This provision is necessary to ensure that existing levels of market power
in the industry do not inhibit the development of truly competitive markets.

In addition, the bill is designed to guard against transmission market power
abuses by enabling FERC to require transmitting utilities to turn over operational
control of transmission facilities to an independent transmission organization which
would also be vested with transmission planning authority. As a sector of the indus-
try that has long been subject to abusive transmission practices, we believe strongly
that any federal legislation must contain such provisions to ensure transmission is
available and provided on a truly neutral basis to all competitors.

While the legislation includes several necessary market power protections, we be-
lieve that FERC’s authority to intervene in cases where market power exists must
be more direct than is provided for under H.R. 1828. Requiring that FERC take ac-
tion to mitigate market power in certain circumstances only at the request of states
will result in costly delays and duplicative review. Because electricity markets are
regional in nature, FERC is best positioned to identify the existence of market
power and take immediate remedial action—in many cases, by the time state action
can effectively trigger a federal response, prices will have already gone up for con-
sumers, potential competitors will have been harmed and the goal of competition
compromised.

It is important to note that we are highly supportive of the authority H.R. 1828
would grant FERC to order divestiture or control of generation assets as a last re-
sort to mitigate the adverse competitive effects of market power. We believe such
authority is essential, and should be included in any restructuring legislation. We
recognize that this is viewed by some as an extremely heavy-handed regulatory in-
trusion into the market. However, as stated previously, we are attempting to intro-
duce robust competition into a highly concentrated, vertically integrated industry.
Divestiture, as a “last resort” remedy, essentially a club in the closet, is a necessary
tool that should be provided to ensure the success of this transition. Further, we
believe FERC should be able to initiate such proceedings, and should not be depend-
ent on state applications for intervention.

H.R. 1828 would provide slightly over a year for implementation of structural
market power protections prior to repeal of the Public Utility Holding Company Act
(PUHCA). APPA agrees that structural market power protections must be deployed
in advance of PUHCA repeal in order to protect consumers from market power
abuses, and to ensure that competitive markets are given a meaningful chance to
develop. We also support strong provisions to require state and federal access to
books and records of holding companies to ensure that consumers are protected
against the effects of cross-subsidization and abusive interaffiliate transactions.

I would also like to comment on the tax-related portion of the Administration’s
bill. It is our view that the Bond Fairness and Protection Act H.R. 721 offers a pref-
erable approach to addressing the private-use tax issues that inhibit the ability of
municipal utilities to fully participate in a restructured electricity industry. While
the Administration’s proposal is commendable in that it grandfathers outstanding
tax-exempt debt and protects bondholders, it has two significant shortcomings.
First, it provides no element of choice. All public power systems would lose the abil-
ity to issue tax-exempt bonds regardless of whether they faced private-use problems.
This approach would represent a virtually unprecedented restriction on the ability
of states and localities to use tax-exempt financing for facilities that did not nec-
essarily violate private-use restrictions. Second, we find little justification for elimi-
nating tax-exempt financing for transmission facilities. It is unlikely that competi-
tive pressures will affect transmission services in the foreseeable future. The bene-
fits of bond-financed transmission facilities accrue to all electricity market partici-
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pants: states and localities, investor-owned utilities, power marketers and, most im-
portant, consumers.

Ultimately, requiring all utilities to forego future tax-exempt financing would
force many municipal systems to give up an essential tool of municipal government
for no tangible gain. In addition, a wide array of local government groups would
strongly oppose the mandated denial of tax-exempt financing for what is a legiti-
mate governmental function. H.R. 721 is preferable in this regard in that it will
allow each local utility to determine which policy option is better for that commu-
nity.

H.R.1828 also deals with another “tax transition” issue—the tax treatment of con-
tributions to nuclear decommissioning funds by investor owned utilities. We believe
all these tax transition issues should be handled together. Investor owned utilities,
who want tax code changes with respect to nuclear decommissioning matters so that
they reconcile the tax code to changes in state law, are simultaneously opposing the
tax code changes needed by public power for precisely the same reason. We applaud
Chairman Bliley’s request that the Ways and Means Committee handles these
issues simultaneously. Unfortunately, the tax bill now pending before the House ad-
dresses nuclear decommissioning but does not address private use. We hope, as the
process proceeds, a way will be found to deal with both of these issues together.

Let me briefly touch on a few other areas of H.R. 1828 that relate to public pow-
er’s restructuring objectives. First, we appreciate that the Administration recognizes
the need to provide specific treatment of issues related to the Bonneville Power Ad-
ministration, the Tennessee Valley Authority and the other federal power marketing
administrations. We believe that any proposals in this regard must honor the tradi-
tional objectives and responsibilities of the power marketing administrations as they
play an important role in maintaining market diversity and help further the goals
of competition by ensuring affordable electric rates for millions of consumers.

We are also pleased that the bill allows for aggregation of electricity consumers
to ensure they have the means to achieve the lowest possible electricity rates. In
addition, we support the Administration’s general inclusion of the industry con-
sensus reliability language as developed through NAERO. APPA actively partici-
pated in the development of the NAERO reliability proposal, and believes it should
serve as a cornerstone for any federal restructuring legislation.

Finally, let me note that APPA would encourage the committee to consider any
air quality issues stemming from the restructuring debate in the context of the
Clean Air Act rather than as a part of a comprehensive federal restructuring bill.
Moreover, we do not support the imposition of any fuel mandate such as the renew-
able portfolio standard as proposed in S. 1047. However, if such a mandate is to
be imposed, we urge you to include hydropower within the eligible mix.

H.R. 2050, Electric Consumers’ Power to Choose Act of 1999

APPA applauds the bipartisan leadership of Representatives Largent and Markey,
and expresses its sincere gratitude to them for the inclusion of the provisions of the
Bond Fairness and Protection Act as part of their comprehensive legislation. The ef-
forts of these two Members to advance comprehensive electric utility industry re-
structuring legislation have brought all electric consumers one step closer to real-
izing the benefits of a more competitive electric utility industry.

The Largent/Markey bill addresses a very broad range of issues, including: public
power’s “private use” problem; reliability and the need for mandatory reliability
standards; market power and means to address it and the right of “any entity” to
serve as an aggregator to meet the electric the demands of one or more consumers,
whether or not permitted under state law; provisions regarding the Tennessee Val-
ley Authority and the federal power marketing administrations; prospective elimi-
nation of the mandatory purchase requirements of the Public Utility Regulatory
Policies Act; prospective repeal of the Public Utility Holding Company Act within
a limited time, while transferring certain consumer protection provisions of that Act
to the Federal Energy Regulatory Commission and the Federal Trade Commission;
modifications to the Federal Power Act regarding approval of mergers by FERC;
modifications to the Federal Power Act regarding FERC jurisdiction over public
power transmission facilities; expanded authority for FERC to order utilities to par-
ticipate in regional transmission organizations; and clarification of FERC and state
commission jurisdiction over electric utility transactions.

With respect to “private use,” the Largent/Markey bill adopts the solution ad-
vanced in the 106th Congress by Representatives Hayworth and Matsui, H.R. 721.
This solution is strongly endorsed by the American Public Power Association. There
are really only two areas of concern with the provisions , albeit, very important
areas for public power.
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The Largent/Markey bill includes a “flexible mandate” under which all states and
self-regulated utilities must decide whether or not to deregulate their operations. As
stated previously, we do not believe such a mandate is appropriate, and, in view
of Chairman Bliley’s recent comments on this issue, hope that this proposition is
no longer in play.

The market power provisions of H.R. 2050 enhance to a limited extent FERC’s
authority to deal with market power problems, but fail to address certain critical
issues, including concentration of control of generation facilities in the hands of a
few giant corporations, which is one of the most critical market power problems fac-
ing the industry today. A review of APPA’s specific positions on the provisions of
H.R. 2050 follows:

Provisions of H.R. 2050 Consistent with APPA Policy

e The bill includes provisions of the Bond Fairness and Protection Act, S.386/H.R.
721 in order to address the private use problem for public power with tax ex-
empt bonds in a competitive environment.The bill repeals PUHCA prospec-
tilvely, and provides some level of market power and consumer protection in its
place.

e The bill also gives FERC the authority to require all transmitting utilities (includ-
ing public power) to participate in a regional transmission organization.

e The bill reforms PURPA by eliminating future purchase requirements, but in a
comprehensive manner with the inclusion of incentives to support use of renew-
able resources.

* The bill includes provisions that deal with the TVA, BPA, and other PMAs that
maintain preference; flexibility for related distribution systems and does not in-
clude a move to market-based rates.

* The bill retains state authority over stranded cost determinations and the cre-
ation of public purpose programs.

e The bill includes industry consensus language on the transition from the North
American Electric Reliability Council (NERC) to the North American Electric
Reliability Organization (NAERO) with the teeth needed to enforce the result-
ing NAERO reliability standards.

* The bill allows for consumers, or any entity acting on their behalf, to aggregate
electricity purchases in order to benefit from the ability to secure a lower cost
contract. (Please note the need to clarify that “any entity” includes municipali-
ties, to ensure we do not encounter the interpretation problems we have seen
with respect to the telecommunications competition law.)

Areas of Concern

* The “Flexible Mandate”—H.R. 2050 provides for a “flexible mandate” for retail
choice of electric supplier by January 1, 2002 by allowing states, municipal utili-
ties and cooperative systems to opt-out of competition, similar to the Adminis-
tration’s competition proposal. The burden, however, is on the states and munic-
ipal systems to prove that competition will harm a particular class of customer
that cannot be “reasonably mitigated”, and its creates a burdensome reporting
relationship with FERC that encroaches on local control.

e Insufficient Market Power Provisions—while the bill includes some impor-
tant consumer protections, overall the market power provisions are not strong
enough to adequately protect all consumer interests.

e The bill expands FERC authority to address market power only as related to the
use of transmission and distribution. The bill’s biggest shortcoming regarding
market power is that it does not provide avenues for remedies to generation
market power issues.

* FERC’s authority is reactive; it only goes into effect in cases where market power
is occurring or has occurred. FERC does not have the authority to address cases
where market power can occur.

* When FERC identifies that market power abuses are happening, it can force a
company to develop a plan to “reduce or eliminate” market power. Failure to
abide by a FERC-approved plan, or failure to gain FERC approval for a plan,
would result in FERC requiring the company to charge cost-based rates plus a
reasonable rate of return on investment for either wholesale or retail sales. This
is a new expansion of FERC authority into retail rates that the states are sure
to protest. FERC has the ability to elect not to take such action if it determines
that it would not reduce market power. Further, it is not apparent that this is
a sufficient remedy for abuses of market power.

* Approach to Renewable Resources—the bill attempts to foster growth in the
renewables market without a mandate, but does include the provision for a re-
newable portfolio standard if enough renewable resources are not “chosen” by
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consumers to constitute 3 percent of the energy produced by 2005. Furthermore,
a significant portion of the renewable provisions involve “tax incentives” not
available to public power. Lastly, hydropower is not defined as a “renewable”
resource.

* Transmission Jurisdiction—the bill gives FERC full authority over all trans-
mission facilities, including those owned by public power.

H.R. 2363, Public Utility Holding Company Act of 1999

With regard to H.R. 2363, let me reiterate a point that was made in my earlier
testimony. While APPA understands that many stakeholders believe that PUHCA
must be repealed, we are opposed to stand-alone PUHCA repeal. Changes in the
Public Utility Holding Company Act (PUHCA) should only be undertaken in the
context of broader changes in the Federal Power Act.

H.R. 2569, The Fair Energy Competition Act of 1999

Representative Pallone’s recently introduced legislation builds upon his proposal
from the last session. The bill replaces many features of the current Clean Air Act
with new provisions to control electric generator emissions of NOx, SO2, CO2 and
mercury. It also includes provisions to promote renewable and energy efficiency.
APPA does not support dealing with Clean Air Act issues in a restructuring bill,
but it is important to note, with appreciation to Representative Pallone, that the
legislation does recognize some of the unique features of public power’s use of small
generators and the fact that tax incentives are not helpful to all sectors of the indus-
try. Furthermore, while the bill does not recognize hydropower as a renewable re-
source, which is important to APPA member utilities, it does contain other positive
elements such as defining landfill methane recovery project as renewable under
RPS, recognizes the value of existing small municipal generators for use as peaking
units and important for reliability, and does not preempt state renewable activities.
Conclusion

Mr. Chairman, thank you for inviting me to testify before you today regarding
public power’s restructuring objectives and views on pending industry restructuring
proposals. APPA looks forward to working closely with you to enact legislation that
can achieve our shared goal of bringing more affordable electricity to all consumers.
A detailed set of legislative suggestions that APPA supports for inclusion in a fed-
eral bill is attached at the end of this testimony.

Mr. BARTON. I thank the gentleman. Congressman English, for
your opening statement.

STATEMENT OF GLENN ENGLISH

Mr. ENGLISH. Thank you very much, Mr. Chairman. I appreciate
that. I am Glenn English. I do represent the National Rural Elec-
tric Cooperative Association, which is made up of some 1,000 elec-
tric cooperatives in 46 States all across the country. Some 32 mil-
lion consumers are served by electric cooperatives and own those
cooperatives.

I might also point out, Mr. Chairman, that those of course are
not for profit, private ownership by those consumers. Let me just
say I appreciate the opportunity to testify here today and to talk
about restructuring. As has been noted, some 23 States have al-
ready passed laws within their States or regulatory regimes, that
are going to result in some kind of consumer choice for electricity
consumers across this country. Virtually every other State in the
country is reviewing similar legislation.

Certainly those members of the committee are well-acquainted
with the fact that many of their constituents, who own those elec-
tric cooperatives, are also participating in that competition. In fact,
two-thirds of our members are residential and small business con-
sumers. We represent primarily rural America, and more sparsely
rugged areas of the country and those that we serve. However, this
cooperative model that is in existence, and has been used for some
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60 years primarily by people in rural America, is now emerging as
an effective business model for people in urban areas as well. As
members of the committee I think are well-aware that we have a
new electric cooperative in New York City, the First Rochdale Elec-
tric Cooperative, which is a purchasing power for people who are
primarily living in housing cooperatives.

In California we have a similar type of new cooperative that was
established in which a number of agra business have joined; some
18 agra businesses in fact; California growers and producers cre-
ating the California Electric Users Cooperative. These, we think,
are extremely important to take note of, given the fact that they
do provide all of those consumers in those areas a new option, an
option that they have not had in the past.

Now, we think done right, that competition can result in some
very dramatic technological innovation and lower electric bills for
consumers. Also, if it is done wrong, Mr. Chairman, we think that
it can very well raise prices, lower competition, and damage al-
ready vulnerable sections of our economy.

What we would suggest, Mr. Chairman is that, first, Congress
must not allow the restructuring debate to result in a massive shift
of regulatory to the Federal Government. This could dramatically
increase rates to businesses and residential consumers, and of
course diminish the opportunity for consumers to meet their own
needs and to do it themselves, so to speak.

Second, we would suggest, Mr. Chairman, that electric coopera-
tives believe that Congress should craft Federal restructuring pol-
icy that recognizes the threshold of the question of how and when
should be left up to the individual States. We are very pleased to
see that this committee seems to be moving in that direction.

We also, Mr. Chairman, oppose any kind of opt-out provision,
such as the Administration is suggesting simply because we think
that simply requires States to jump through a series of regulatory
hoops and second guessing the State legislatures themselves.

Third, Mr. Chairman, we think effective competition must enable
cooperatives, as aggregation groups, to offer the same services as
any other sellers of electricity. The repeal of the Public Utility
Holding Company Act is a central feature of many other restruc-
turing proposals that we have seen. Now, if this long-standing con-
sumer protection law is to be repealed, consumers may be left with
few choices.

Multi-national holding companies with deep pockets and no alle-
giance to local communities that they serve will suddenly expand
into areas that were limited because of PUHCA. The result could
be a risk to consumers. That can be mitigated assuming that con-
sumers do have the choice of doing it for themselves.

Fourth, Mr. Chairman, I think effective competition depends
upon the ability of consumers to have a real bargaining strength
in the marketplace. While industrial consumers, by virtue of their
very large size and the large pie requirements, will likely see lower
prices because of competition. Residential and small business con-
sumers will enjoy the benefit of competition, only if they are able
to aggregate.

Fifth, Mr. Chairman, effective competition must ensure that all
Americans have access to reliable, affordable, and safe electric
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power. That means that they must continue to have access to the
power marketing administrations.

I want to commend this committee for holding the hearings and
the work that is done, Mr. Chairman. Thank you very much.

[The prepared statement of Glenn English follows:]

PREPARED STATEMENT OF GLENN ENGLISH, CHIEF EXECUTIVE OFFICER, NATIONAL
RURAL ELECTRIC COOPERATIVE ASSOCIATION

Mr. Chairman, members of the Committee. I am Glenn English, Chief Executive
Officer of the National Rural Electric Cooperative Association (NRECA), the Wash-
ington-based association of the nation’s nearly 1,000 not-for-profit, consumer-owned
private electric systems. These systems provide electric service to more than 32 mil-
lion consumers in 46 states.

I appreciate the opportunity to appear before the House Commerce Subcommittee
on Energy and Power today to continue the dialogue on the restructuring of the
electric utility industry. As the Committee knows, the electric utility industry is in
a period of dramatic transformation. Twenty-three states have adopted laws or regu-
latory regimes that will eventually result in customer choice for electricity and re-
lated services.Virtually every other state is seriously reviewing whether retail choice
is the right fit for their particular circumstance.

This Committee is well acquainted with their constituents who are the owners of
America’s electric cooperatives. Nationally, about two-thirds of our consumer/owners
buy power for their homes and small businesses. We serve predominately rural
America—the most sparsely populated, rugged, difficult to serve areas in the coun-
try. Yet, as states move to embrace retail competition, the cooperative model is
emerging as an effective business model for consumers everywhere to achieve com-
petition’s promise of more affordably priced electricity.

In New York City, housing cooperatives have joined together and formed the 1st
Rochdale Electric Cooperative to increase the buying power of residential consumers
in a competitive marketplace. Similarly, in California 18 agriculture cooperatives
representing California growers and producers have formed the California Electric
Users Cooperative (CEUC). CEUC is the nation’s first electric cooperative struc-
tured solely to service agriculture with an aggregated electric power purchase.
These are but two examples of how important the cooperative choice is to real com-
petition in the electric utility industry.

As a general proposition, electric cooperatives and their 32 million consumers wel-
come the benefits that competition in the electric utility industry can potentially
bring to all classes of electricity consumers. Done right, competition can result in
dramatic technological innovation and lower electric bills for American families. But,
Congress must act carefully. Done wrong, restructuring can raise prices, lower com-
petition and damage already vulnerable rural economies. Electric cooperatives be-
lieve the following basic priorities should guide federal restructuring efforts:

» Congress should not use this debate to bring about a massive shift of regulatory
authority to the Federal Government.

* The decision to open retail electricity markets to competition properly rests with
the individual states.

o Effective competition will allow consumers to have a cooperative choice for their
electric and energy service provider.

» Congress should not use this debate to set environmental policy or subsidize oth-
erwise non-profitable types of generation.

* The benefits provided to rural citizens by Power Marketing Administration (PMA)
power and the RUS loan programs must not be jeopardized.

Federal Restructuring Legislation

Electric cooperatives will support electric utility industry restructuring legislation
only if the specific proposal promotes real competition for American families, farms
and small businesses. It is against this determinant that we evaluate the several
legislative proposals introduced this Congress and pending before this Committee.

First, Congress must not allow the debate on restructuring to result in a massive
shift of regulatory authority to the Federal Government. The creation of an expan-
sive new federal bureaucracy over rural electric cooperatives could dramatically in-
crease the electricity rates for businesses and residential consumers and diminish
the opportunity for consumers to meet their own needs without providing any tan-
gible benefits.

For example, the Clinton Administration’s legislation on electric industry restruc-
turing (H.R. 1828) requires substantial new taxes on all electric generation, creates
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a myriad of new programs at the Department of Energy, and confers broad new
powers on the Federal Energy Regulatory Commission (FERC). Included in these
new powers is the expansion of FERC jurisdiction over transmission-owning rural
electric cooperatives, including possibly more than 400 distribution cooperatives.
Some of these cooperatives own less than ten miles of line that serve a distribution
purpose but could be defined as “transmission” by FERC. Cooperatives could be fur-
ther burdened by duplicative and potentially contrary regulation between existing
United States Department of Agriculture Rural Utility Service regulation and ex-
panded FERC jurisdiction. Why submit these utilities to FERC jurisdiction without
any corresponding benefit or value to the consumers of these coops?

Electric cooperatives strongly oppose this expansion of federal regulation. Such
regulation is tremendously expensive and unnecessary to the promotion of open re-
tail electric markets or system reliability. Cooperatives are already active pro-
ponents of national reliability standards, and the development of effective voluntary
regional transmission organizations (RTOs). These measures, not more regulation,
will be the most effective federal tools in managing the nation’s transmission system
for robust competition and reliability.

Second, electric cooperatives believe that Congress should craft a federal restruc-
turing policy that recognizes that the threshold question of if, when, and how to
move to retail competition should be left to the states.

Congress should not require states to implement retail competition by a date cer-
tain. Such a date-certain mandate undercuts the rights of states to craft customized
solutions to meet their unique challenges.

For example, both Texas and Ohio recently concluded fierce debates over whether
to enact retail competition legislation. That they had the freedom to wage this de-
bate without the specter of a federal mandate hanging over their heads is a preroga-
tive all states should enjoy. States should not be forced to act prematurely in order
to beat a federal deadline.

Similarly, a special Kentucky legislative task force researching utility restruc-
turing has just received a study that concludes that competitive electricity prices
will be higher than the current regulated rates. The Kentucky legislature should be
given time and flexibility to protect Kentucky citizens from the risks inherent in
competition, without the external pressure of a federal mandate.

NRECA also opposes an “opt out” provision, such as that in the Administration’s
restructuring proposal (H.R. 1828). The Administration would require a state regu-
latory agency to jump through onerous regulatory proceedings solely to justify the
state’s decision to maintain the status quo. Such an opt-out provision serves as an
effective mandate by imposing additional costs on states that seek to opt out.

The Administration’s opt-out provision also denigrates the sovereignty of state
legislatures. If a state legislature chooses not to implement competition for some
customers, why should the state public utility commission be required to second
guess the legislature by conducting a proceeding and making statutorily required
findings?

Third, effective competition must enable cooperatives to offer the same services
as other sellers of electricity. The decision whether to repeal the Public Utility Hold-
ing Company Act (PUHCA) is a central feature of the federal restructuring debate.
If this longstanding consumer protection law is repealed, consumers may be left
with fewer choices. Multi-national holding companies with deep pockets and no alle-
giance to the local communities they serve will suddenly expand into areas pre-
viously limited by PUHCA. This resulting risk to consumers can be mitigated, how-
ever, by ensuring that consumers have the choice of doing it for themselves.

In fact, the arguments used by supporters of PUHCA repeal strongly supports
language removing restrictions on the activities in which consumer-owned electric
cooperatives can engage. The imposition of artificial limitations on the lines of busi-
ness in which companies can engage and on the corporate form they can adopt
raises prices for consumers and harms competition by eliminating significant effi-
ciencies and reducing the number of competitors in the restricted businesses. That
is as true of the restrictions state enabling acts place on cooperatives as it is of the
restrictions PUHCA places on registered holding companies.

Yet, unlike the enabling acts, PUHCA plays an important consumer protection
role, preventing registered holding companies from amassing undue market power
and engaging in consumer abuses.

As the industry is restructured there will remain a critical need for an effective
statute to check potential abuses of market power in the electric utility industry.
Thus, if PUHCA is repealed, Congress must ensure that consumers are protected
against market dominance and market power abuses. Representative Burr’s pro-
posal (H.R. 667) provides an effective consumer protection—a federal guarantee that
consumers have a cooperative choice in the post PUHCA marketplace.
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Fourth, effective competition also depends upon the ability of consumers to have
real bargaining strength in the marketplace. While industrial customers, by virtue
of their large power requirements, will likely see lower prices under competition,
electricity sellers are less likely to actively compete for the individual homeowner.

Residential and small business customers will enjoy the benefits of retail competi-
tion in the electric industry only if they are able to aggregate as one collective buy-
ing group. For this reason, NRECA strongly supports language that guarantees the
right of all consumers to either join or form an electric cooperative for the purpose
of buying energy and energy related services.

Fifth, effective competition must ensure that all Americans—including consumers
owning electric cooperatives—have access to reliable, affordable and safe electric
service. To ensure this, electric cooperatives must continue to have access to the
loan programs of the RUS and to the federal Power Marketing Administration
(PMA) hydroelectric power programs.

While retail competition is likely to mean lower rates for large commercial and
industrial customers throughout the U.S., and may lower rates for families in high-
cost states, residential customers in many states will see limited benefits, and may
see higher rates, under retail competition. A number of studies, including those com-
pleted by the American Gas Association (The Impact of industry Restructuring on
Electricity Prices, July 1998), the U.S. Department of Agriculture (Electric Utility
Deregulation: Rural Effects, Briefing to Senior USDA Policy Officials, January
1999), and the Energy Information Agency (Electricity Prices in a Competitive Envi-
ronment: Marginal Cost Pricing of Generation Services and Financial Status of Elec-
tric Utilities, DOE /| EIA-0614, August 1997) have recently made this very finding.
A strong RUS loan program and continued access to the power of the PMAs are es-
sential to ensuring that rural consumers who are otherwise at risk will enjoy
affordably priced and dependable electricity.

Environmental Issues.

Electric cooperatives operate between six and seven percent of the nation’s gener-
ating facilities, and 80 percent of those facilities are coal-fired. Electric cooperatives
also operate 20 percent of the Nation’s most environmentally advanced, state-of-the-
art coal generation facilities.

New and emerging technologies and techniques provide promising alternatives to
command and control environmental mitigation conventions. Electric cooperatives
have been in the forefront of efforts to discover and implement technologies that ad-
dress the Nation’s environmental concerns economically and efficiently. For exam-
ple, electric cooperatives were among the first, a decade ago, to utilize fluidized bed
technology to reduce sulfur dioxide emissions.

Restructuring of the electric utility industry, however, should not become a vehi-
cle for making environmental policy. We are particularly concerned about policies
that would virtually tax coal-fired generation out of business. While suggestions
that define the sources for America’s growing electric energy requirements make for
fine sound bites, they do not adequately address the Nation’s long-term requirement
for electricity. Electric cooperatives believe that sustainable research, technological
innovation and incentive programs will lead the way to realistic planning for the
Nation’s energy future.

The Power Marketing Administration Reform Act (H.R. 1486)

NRECA strongly opposes the Power Marketing Administration Reform Act (H.R.
1486). More than 600 rural electric systems in 34 states purchase all or part of their
power supply from the PMAs. The rural electric systems have relatively few con-
sumers per mile of transmission and distribution line. These systems, and the frag-
ile rural economies they serve, depend on the continued availability of the federal
resources at stable rate levels. The PMAs, while providing power at cost, return mil-
lions of dollars each year to the federal Treasury. Consumer-owned private electric
systems have faithfully honored their side of the partnership by repaying, on sched-
ule, all costs assigned to them by Congress. For instance, the original investments
in the Hoover Dam, Bonneville Dam and Grand Coulee Dam have been completely
paid off at Congressionally established interest rates.

H.R. 1486 is nothing more than a discriminatory, backdoor tax on rural Ameri-
cans. The bid and auction system envisioned by this legislation will pit small non-
profit rural electric cooperatives against deep-pocketed IOUs and power marketers
for access to federal power. H.R. 1486 is possibly one of the most anti-consumer pro-
posals this Congress will consider. The Congressional Research Service accurately
identified the negative impacts of market rates in its 1995 report on the PMAs:

“Since the 1930’s (sic), it has been the policy of the federal government to mar-
ket Federal power at cost, encouraging its use. As a result, an entire infrastruc-
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ture has developed which has significant regional economic implications...For
those whose economy and way of life are tied to this system, this market pricing
alternative must be considered among the worst of the alternatives discussed
in this report...it may also maximize the pain to the consumers affected by the
change.”

The General Accounting Office has concluded that under a market rate scenario,
many consumers could see large increases in their power bills. According to the
GAO, consumers in my home state of Oklahoma would pay about $22 more in their
average monthly electricity bills. Consumers in the rural Midwest would suffer a
similar fate. In the Pacific Northwest, a move to market rates would have a dev-
astating impact on a regional economy that was built upon cost-based federal power.
In the Southeast and Southwest, rural electric consumers would most assuredly lose
access to valuable cost based peaking power under H.R. 1486. Accordingly, NRECA
urges the Committee to reject this anti-consumer legislation.

Conclusion.

In closing, let me express the appreciation of electric cooperatives for the Commit-
tee’s willingness to examine in some depth the issues involved in electric utility re-
structuring. The electric utility industry is the largest, most complex industry for
which Congress has contemplated deregulation. The immensity of the industry, not
to mention the effect on every consumer in these United States, warrants careful
and thorough dialogue with all concerned—especially consumers—before concepts
are set into law.

The general principles that I have articulated today provide the essential frame-
work for protecting consumers in a restructured marketplace. These principles pro-
vide the measure by which electric cooperatives support or oppose any legislative
proposal pending before this Committee.

Mr. BARTON. Thank you. Mr. Cavanagh, your opening statement
for 5 minutes.

STATEMENT OF RALPH CAVANAGH

Mr. CAVANAGH. Mr. Chairman, on behalf of the Natural Re-
sources Defense Council, I have worked for 20 years with utilities
across America; public power, cooperatives, David Owens’ member-
ship. I do not show up here very often to ask Congress to do some-
thing. My forums are State and local forums.

There are a few times when there are major interstate problems
that only Congress can solve, and we think this is one of them. I
would submit, Mr. Chairman, that all of the issues you have heard
about today really fall into four big categories: reliability, competi-
tion, environmental quality, equity.

Now, those are the big interstate issues. We are all talking about
them. The competition and reliability, issues well-covered by my
colleagues on this panel, I think Congress is moving toward a con-
sensus. It is a consensus that is illustrated by the Largent-Markey
bill and by the administration’s bill.

On those issues, we are clearly moving for the common position.
We need to apply that same constructive energy, Mr. Chairman, to
the environment and equity issues, as you did Congressman
Pallone with your bill last Tuesday. You reminded us in that bill
that electric generation creates, by weight, more than %3 of the four
major interstate air pollutants that carry Federal emissions report-
ing requirements, more than 5 of all of the air pollution, even
though this industry accounts for less than 3 percent of our Gross
Dometic Product, if you just think about the electric bill.

If you think this is a big pocketbook issue, as it surely is as Con-
gressman Largent reminded us. It is an even bigger environmental
issue. As to the equity dimension, which I know Fred Schmidt will
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also speak to, the recent heat emergencies have reminded us that
access to electricity can be quite literally a matter of life and death.

The provision of services to low income households is a con-
tinuing responsibility of this industry, however it is restructured.
Now, what we learned at the State and local level is that a prom-
ising way to tackle both the environment and equity challenges is
to dedicate a small generally uniformed fraction of every electric
bill to support investments in energy efficiency, low income services
renewable energy. All of your States have done that.

For more than 20 years, these environment and equity invest-
ments have been a small part and a very productive part of electric
bills across America, in different packages to be sure, with designs
tailored to local conditions. My testimony lists some of the success
stories.

We have cut the electricity needs of the average refrigerator,
Congressman, by %3 over the last 20 years, even as the machines
have gotten bigger and delivered better service. We did that in
large part through utility investment.

We brought biomass, geothermal, wind and solar, the emerging
renewables close to competitive parity. Those four kinds of renew-
able resource apply to every one of your States. They are pleased
to make a significant move into the market.

So, why does Congress need to do anything in this field about en-
vironment and equity? Why not just open the grid to competition
and leave these issues to the States? Two big problems the States
cannot solve by themselves.

The first is inconsistent pollution regulation. We have heard the
older plants, the encumbents, to looser standards for new entrants.
I have heard repeatedly today that we have got to apply the same
rules to our competitors. We do not do it, Congressman, with pollu-
tion regulation. Congressman Pallone, your bill shows the way to
do it. You described it. We like it.

The second major problem that the States cannot solve by them-
selves is that an altogether unintended consequence of industry re-
structuring has been drastic cutbacks in those utility sector invest-
ments in efficiency, renewable, low income services. Now Congress-
men, historically in all of your States those investments were at 2.5
to 5 percent of the electric bill; small fraction, hugely productive
fraction.

In the last several years, we have seen cutbacks averaging about
50 percent across the country, simply in response to uncertainty
about future industry structure and regulation. Now, we are not
calling on you to take over those functions from the States. We are
calling on you to provide financial incentives to restore those re-
duced incentives.

The Pallone and the administration’s bills use two integrated
and wholly compatible market-based approached. Both are cost
captive; 1 to 2 percent of the National electric bill.

The first is the renewable portfolio standard for emerging renew-
ables to ensure that they complete the transition toward commer-
cial maturity.

The second, conceived by a State Regulator from Vermont, Rich
Cowart, is a matching fund for environment and equity invest-
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glﬁnts, which is included in both the administration and Pallone
ills.

Now, do these represent new taxes, or new Federal programs, or
new Federal bureaucracies? Congressmen these proposals simply
keep in electric rates; environment and equity investments that are
already in electric rates that have been there for two decades that
are related directly to electric service.

These cost capped initiatives are intended to relieve pressure for
new taxes and new Federal programs. Their system reliability ben-
efits, Mr. Chairman, will help ensure that we do not have to spend
more summers reading editorials called “Lessons From the Black-
out.”

Thank you.

[The prepared statement of Ralph Cavanagh follows:]

PREPARED STATEMENT OF RALPH CAVANAGH, ENERGY PROGRAM CO-DIRECTOR,
NATURAL RESOURCES DEFENSE COUNCIL

This testimony presents the views of the Natural Resources Defense Council
(NRDC), a nonprofit organization dedicated to environmental protection with more
than 400,000 members nationwide. I have served since 1979 as Co-Director of
NRDC’s Energy Program, and have worked with electric utilities, regulators, and
others throughout the nation on solutions to environmental challenges associated
with electricity generation. My additional roles during that period include Visiting
Professor of Law at Stanford and the University of California and a member of Task
Forces appointed by the Secretary of Energy to address North American reliability
concerns and long-term priorities for research and development.

SUMMARY OF TESTIMONY

The Chairman’s invitation to present this testimony included references to eight
pending bills, all of which—including a proposal by the Administration—address
America’s vital and rapidly changing electricity system. My focus here is the envi-
ronmental challenges that this Subcommittee confronts as it seeks to integrate these
and related initiatives. I include specific strategies for addressing the concerns that
NRDC and many colleagues bring to this process.

Often I am asked to predict whether environmental quality will suffer under elec-
tric-industry restructuring (sometimes misnamed “deregulation”). My answer is that
matters could get significantly better or worse, depending on decisions by publicly
accountable bodies that have not yet been made. Failures to decide generally make
things worse, by unleashing a corrosive uncertainty that threatens grid reliability
and strangles long-term investment in environmentally superior technologies. Short-
term trends suggest that inconsistent environmental regulation is delivering wholly
inappropriate competitive advantages to the oldest and dirtiest incumbent genera-
tors. Congress is now the forum whose prolonged inaction on restructuring would
be most dangerous.

I reach this conclusion without disputing that state and local authorities are going
to continue making most decisions about the structure of the U.S. electric industry.
Skepticism inevitably confronts efforts to involve the Congress, yet it manages to
intervene periodically on matters broadly understood to raise compelling interstate
and national interests. Successful legislation requires bipartisan cooperation, sub-
stantial consensus across the utility industry and its principal constituents, and ex-
ecutive-branch leadership.

I will not predict precisely when all those ingredients will next come together, but
that it will happen I have no doubt whatever. And among the best reasons will be
to stop inferior environmental performance from yielding market rewards and pollu-
tion damages. Both cross state lines with impunity.

Some in the evolving debate over Congressional action ask why a restructuring
bill must take on potentially contentious environmental concerns. Isn’t tackling the
rules of competition and reliability hard enough without having to worry about envi-
ronment at the same time? But in literally no other industry do these issues inter-
twine so thoroughly, and no other industry has so much to gain by persuading Con-
gress to launch a comprehensive and integrated response. As such legislation mean-
ders inexorably toward the President’s desk, the economic case for strong environ-
mental provisions will help ensure that the entire package survives and succeeds.
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I. ELECTRICITY’S PARAMOUNT ENVIRONMENTAL SIGNIFICANCE

Electricity production is the most important single factor in the nation’s principal
interstate environmental dilemmas. Our collective electricity bill is less than 3% of
the gross national product, but for major air pollutants the relative contribution is
more than tenfold greater.! The environmental challenges that implicate electrical
generation include “urban and regional smog (ozone), fine particles, acid deposition,
excessive nutrient loads to important water bodies..., toxic impacts on health and
ecosystems from mercury emissions, nitrogen saturation of sensitive forest eco-
systems, regional haze and climate change.”2 Even that daunting list is incomplete,
given—for example—electricity’s dominance in debates over disposal of radioactive
waste, survival of endangered salmon fisheries, and the preservation of undammed
rivers. And its importance on all these counts has grown with a surging market
share. The United States saw electricity generation almost double between 1973 and
1998, while petroleum use barely increased and natural gas consumption actually
declined.3

Given the electric sector’s fuel mix, this meant that coal dominated inter-fuel com-
petition over that period, with coal consumption up more than 80%. By 1998, elec-
tric generation accounted for 90% of U.S. coal use (up from 69% a quarter century
earlier), and while for all other purposes coal consumption is down about 40% since
1973, power plants burned 134% more last year than they did then.4

Entire volumes have been compiled on the many water, air and land pollutants
associated with the nation’s diverse array of electric generation technologies.5
Prominent among these, and associated most prominently with coal combustion, are
sulfur dioxide, nitrogen oxides, mercury and carbon dioxide. In total tonnage re-
leased to the atmosphere, more than one-third of these emissions originate in power
plants; for sulfur dioxide, that figure doubles.6 For the power sector, coal-fired units
3cc01hnt for virtually all the sulfur and mercury emissions and 90% of the carbon

ioxide.”

Sulfur and nitrogen emissions, reverberating over hundreds and even thousands
of kilometers, inflict varied and sometimes linked damages to ecosystems and public
health. For example, both figure prominently in the acid deposition that “has been
implicated in...the decline and loss of fish populations in thousands of lakes and
streams in Eastern North America” and in “harm[ing] forests by causing leaf dam-
age, limiting the availability of nutrients in the soil, and releasing toxic substances
such as heavy metals (e.g, aluminum) in the soil.” 8 Evidence also abounds of public
health losses associated with minute airborne particles, many traceable directly to
fuel combustion in power plants, with estimates of the annual U.S. death toll alone
as high as 60,000 annually.® Moreover, nitrogen oxides exacerbate urban ozone
problems, inflicting on residents “symptoms such as cough, shortness of breath,

1For a useful review of the downward trend in U.S. electricity costs since the early 1980s,
see K. Smith, Electricity Pricing Trends Challenge Conventional Wisdom on Retail Wheeling,
Electricity Journal (April 1996), p. 84.

2Letter to Congressman Edward J. Markey from Mary D. Nichols, Assistant Administrator
for Air and Radiation, March 28, 1997, p. 1.

3U.S. Energy Information Administration, Monthly Energy Review (March 1999). Petroleum
consumption increased by 5% over that period, while natural gas was down by 3%. Electricity
generation totals are approximate, since EIA data for nonutility generation do not extend back
to 1973.

4See id., Table 6.2.

50ne of the most comprehensive attempts was commissioned by the New York State Energy
Research and Development Authority. Pace University Center for Environmental Legal Studies,
Environmental Costs of Electricity (1990).

6For an assessment of cross-border impacts and relative contributions by power generation,
see Commission for Environmental Cooperation, Continental Pollutant Pathways: An Agenda for
Cooperation to Address Long-Range Transport of Air Pollution in North America (September
1997). For example, electric utilities’ contribution to total sulfur dioxide emissions is 22%, 48%
and 70% for Canada, Mexico and the United States, respectively; for nitrogen oxides the figures
are 10%, 15% and 33%. Id., p. 21. The U.S. figure for mercury is approximately 33%, which
means that “coal-fired electricity generating boilers are the single largest source of anthropo-
genic mercury emissions.” Environmental Energy Insights, Vol. II, Issue 4, p. 3 (M.J. Bradley
& Associates: April 1994). For discussion of cross-border consequences of mercury emissions, see
id., pp. 4-8. U.S. CO2 emissions account for about 36% of the national total. U.S. Environmental
Protection Agency, Inventory of US Greenhouse Gas Emissions and Sinks: 1990-1997 (March
1999).

7Clean Air Task Force, The U.S. Coal Fleet: A Current Snapshot (April 20, 1999).

8CEC, note 6 above, at p. 10.

oId., at p. 14 (citing estimates by Harvard University researchers). See generally R. Wilson
&J | Shpengler, Particles in Our Air: Concentrations and Health Effects (Harvard School of Public
Health, 1996).
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pain...,throat dryness, wheezing, chest tightness, and inhibition or interference
with the immune system.” 10

Airborne mercury emissions and subsequent accumulation in animal fats are ad-
ditional unwelcome byproducts of coal combustion. “A significant proportion of these
emissions circulate far beyond their sources, resulting in elevated levels throughout
North America, particularly in the northeastern United States, eastern Canada and
the Arctic.”1! Results include liver and kidney damage, infertility, and fetal mal-
formations, along with multiple forms of damage to aquatic ecosystems. “This prob-
lem is so prevalent that five Canadian provinces and over 35 U.S. states have issued
health advisories to reduce the consumption of certain freshwater fish that are
known to contain excessive levels of mercury.” 12

Finally, carbon dioxide emissions from electric generation challenge the U.S. trea-
ty commitment to help stabilize concentrations of greenhouse gases in the atmos-
phere. Emissions are increasing despite the President’s pledge to stabilize green-
house gas releases at 1990 levels by the year 2000. Worldwide, atmospheric con-
centrations of carbon dioxide are up by one-third from pre-industrial levels, and po-
tential consequences over the next century include rising sea levels and widespread
disruptions of both natural ecosystems and agriculture.13

Of course, the electricity sector also has been a prolific source of environmental
solutions. The industry’s output of sulfur dioxide and nitrogen oxides has dropped
over the past two decades, at control costs far below initial projections. High-effi-
ciency natural gas and renewable energy applications offer attractive replacements
for aging fossil and nuclear fleets. End-use efficiency improvements, many pioneered
with electric-utility investment, provide abundant opportunities to deliver more and
better service with less electricity and pollution.14

The environmental consequences of electric-industry restructuring depend vitally
on the sources of incremental generation and the extent to which energy efficiency
improvements can substitute for additional power production. Will a giant, un-
equally regulated fleet of coal-fired power plant expand market share at the expense
of sources with lower emissions? Will restructuring inhibit or help countervailing ef-
forts to promote energy efficiency and renewable energy? Through choices that are
reviewed below, the states and Congress will resolve together whether meeting our
expanding needs for electricity service will yield a net environmental benefit or cost.

II. A SHORT HISTORY OF ELECTRIC-INDUSTRY RESTRUCTURING

Americans traditionally have secured their electrical service from integrated mo-
nopolies with tightly defined geographical franchises. The monopolies were respon-
sible for meeting all local power needs, by building generation dedicated to and
compulsorily paid for by all customers within their service territories. The trans-
mission grid that evolved around and through the local monopolies was shaped to
fit their peculiar domestic needs. Interchanges between systems were modest, both
physically and economically. In this world of self-sufficient monopolies, intersystem
(let alone international) trade had at best a marginal role.

But this cloistered system began to change decisively as early as the 1960s with
the construction of the Pacific Intertie,’> and it is fast disappearing today. North
America’s entire electricity sector faces fundamental restructuring as the twentieth
century closes. A host of causes include technological change, local economic pres-
sures and independent initiatives by industry and regulatory leaders in Canada and
Mexico as well as the United States, with numerous States and Provinces now strik-
ing out on their own.

Alberta took the lead in 1993 by deciding to establish the continent’s most fully
competitive wholesale spot market for electric generation, even as British Columbia
was moving to invigorate its own short-term markets.16 California followed in April

10CEC, note 6 above, at p. 12.

11]d., at p. 10.

12]d., at p. 11.

13See, e.g., House of Commons, Canada, Standing Committee on Environment, Out of Balance:
The Risks of Irreversible Climate Change (March 1991).

14See, e.g., U.S. Department of Energy, Report to the President and Congress of the United
States on the Current Status and Likely Impacts of Integrated Resource Planning (March 1995).

15The Pacific Intertie effectively links British Columbia and Alberta with at least eleven
Western states and parts of Mexico; simultaneous transfer capacity for the AC and DC elements
of the system is close to 8,000 MW.

16The California Public Utilities Commission cited the B.C. reforms as precedent for its own
much more wide-ranging restructuring proposal. See Order Instituting Rulemaking and Order
Instituting Investigation on the Commission’s Proposed Policies Governing Restructuring Cali-

Continued
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of 1994 with an ambitious proposal, later embodied in legislation, to phase out its
retail electric monopolies and offer all customers direct access to competitive genera-
tion markets.1? Still more consequential was an April 1996 ruling by the Federal
Energy Regulatory Commission, which forced all private owners of transmission to
offer competitors access to their grids on the same terms afforded the owners’ own
generating units.18

By mid-1999, 21 states with more than half of the population had formally sig-
naled an end to their integrated utility monopolies, and Congress was considering
numerous proposals for industrywide restructuring.1® Several of the federal bills en-
visioned a prompt deadline for giving all U.S. customers what Californians obtained
on March 31, 1998: the opportunity to choose their electricity supplier over a trans-
mission system that was operated with complete independence from every genera-
tion owner. All these initiatives in part reflect a clamor among industrial- and com-
mercial-sector electricity customers for reduced and more uniform electricity prices.
They see their utilities shopping for the lowest priced power across a continental
grid, and they seek comparable opportunities for themselves.

Electric-industry restructuring also had roots in much earlier domestic initiatives,
like the Public Utility Regulatory Policies Act of 1978 and the National Energy Pol-
icy Act of 1992. These statutes helped launch a diverse, intensely competitive elec-
tric-generation sector that was increasingly independent of the traditional utility
monopolies.

At the heart of the restructuring enterprise is a vision of a competitive generation
sector fighting for markets across a continental transmission grid.2° No incumbent
generator can be sheltered by any monopolist from competitive challenge, and new
entrants are guaranteed access to the grid on terms identical to those that incum-
bents enjoy. Although not yet fully realized anywhere in North America, this “open
grid” ideal is at the heart of reform initiatives in all three countries and draws sup-
port from the spirit and letter of the North American Free Trade Agreement
(NAFTA).2t Certainly no NAFTA signatory can open its grid to domestic competitors
without according the same opportunity to neighbors.22 Already electricity trans-
actions routinely cross state and national borders and link generators to buyers
thousands of miles away.

The open grid movement draws continuing impetus from the collapse of historic
generation monopolies. Competitive procurement is now the rule for generation ad-
ditions in Canada and Mexico as well as the United States. Largely vanished is the
availability of integrated utility monopolies as regulated investors in new generating
assets, with repayment guaranteed by levies on captive customers. New generation
equipment must make its way in an increasingly unforgiving marketplace. Units
built under the old monopoly regimes are changing hands, as pressures build to sep-
arate competitive generation assets from the regulated monopolies that continue to
control transmission and distribution systems. The goal of the open grid is to make
electricity demand throughout North America contestable by every existing and pro-
spective generator, with little or no regard for national and provincial boundaries.
Transmission constraints obviously create limits on this prospect, but a combination
of technological innovation, entrepreneurial ingenuity and market incentives should
steadily expand those limits.

As markets open and consumption increases, public policy choices loom that could
have profound environmental consequences. The most immediate involve a huge
U.S. coal generation fleet that could expand production significantly within the con-
straints of today’s electrical grid; increasingly aggressive natural-gas generation
competitors eager to win new customers; an incipient renewable energy sector of un-

fornia’s Electric Services Industry and Reforming Regulation, R. 94-04-031 (April 1994), at p.
19 n. 16.

17See id.

18See 61 Federal Register 21540 (1996).

19The states were Arkansas, Arizona, California, Connecticut, Delaware, Illinois, Maine,
Maryland, Massachusetts, Michigan, Montana, Nevada, New Hampshire, New Jersey, New Mex-
ico, New York, Oklahoma, Pennsylvania, Rhode Island, Texas and Virginia. Other states, includ-
ing Ohio and Oregon, were poised to act. For an internet site summarizing state-by-state
progress, see http:/www.eia.doe.gov/cneaf/electricity/chg—str/tab5rev.html

20For an influential variation on this theme by the Chair of the Economics Department at
the Massachusetts Institute of Technology, see P. Joskow, How Will It All End? The Electric
Utility Industry in 2005, Electricity Journal (January/February 1996), at 67.

21See, e.g., U.S. Federal Energy Regulatory Commission, Order No. 888, 18 C.F.R. Parts 35
and 36 (April 24, 1996); Order Denying Motion for Stay, 79 FERC 61,367 (June 20, 1997) (ad-
dressing open access issues in the context of NAFTA requirements, in proceeding brought by
Ontario Hydro).

22See id. for an early case study involving Ontario Hydro and the U.S. grid.
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certain scope and promise; and a host of inexpensive but untapped opportunities to
improve the efficiency of energy use.

It is too soon to know how those elements will combine. What follows are sce-
narios for the evolution of trade over a continental power grid, which yield a spec-
trum of environmental outcomes. None is preordained; all hinge in substantial part
on choices that have yet to be made.

III. ALTERNATIVE RESTRUCTURING SCENARIOS AND THEIR ENVIRONMENTAL
IMPLICATIONS

None of the scenarios below represent a prediction of the environmental con-
sequences of electric-industry evolution. The exercise facing policymakers and indus-
try is not fundamentally predictive but creative. Electrical energy futures are the
product of human and institutional initiative, not immutable natural forces.

I begin with a worst-case scenario under which economic growth and electricity
trade yield significant net environmental degradation. Industry restructuring has
increased competitive pressures on producers of all goods and services throughout
North America. This could mean fuel switching to cheaper and dirtier generation,
and a deferral of investment in new technologies. But a critical variable is how envi-
ronmental considerations will figure in new statutory and regulatory regimes for
electricity.

A. Inconsistent Emissions Standards and Regulatory Uncertainties Could Lead to In-
creased Pollution

For at least the next decade, North America’s single most important environ-
mental variable is the fate of more than 300,000 Megawatts of coal-fired generation
in the United States. This equipment now produces more than half of U.S. genera-
tion, and dwarfs the combined installed capacity of all kinds in Canada and Mexico
(about 150,000 MW).23 Most of the units “are allowed to pollute at emission levels
4 to 100 times those that must be met by their new competitors.”24 If the competi-
tive advantage associated with these looser standards proved decisive, U.S. coal-
fired generation could raise production by as much as one third over levels pre-
vailing in the mid-1990s, in response to continental demand growth and access to
new markets.25 The units at which these increases would occur already lead the
power generation sector—and indeed the entire economy—in their emissions of sul-
fur dioxide, nitrogen oxides, carbon dioxide and mercury.26

Early returns are inconclusive but hardly encouraging. From 1995-1997, coal com-
bustion for electric generation was a big winner, increasing by 8 percent, while nat-
ural gas use for the same purpose declined by more than 5 percent.2” Among the
apparent environmental losers have been New England and New York, which are
seeing significant short-term increases in power-plant pollution.28

At the same time, industry restructuring could work to stall recent progress in
bringing new nonpolluting technologies to the electricity marketplace. An immediate
potential victim is improvements in end-use efficiency, which faced formidable mar-
ket barriers even before the restructuring process gained momentum. These widely

23Commission for Environmental Cooperation, Assessing Environmental Effects of the North
American Free Trade Agreement (1999), p. 364.

24 A. Cohen, Unfinished Business: Cleaning Up the Nation’s Power Plant Fleet, Clean Power
d., Summer 1997, at 1 [http://www.cleanpower.org]. Cohen goes on to explain that “[t]his anom-
aly stems from the ‘old source’ exemption granted to existing fossil fuel plants in the original
Clean Air Act, in 1970 and again in 1977, on the theory that these older plants would be retired
within 20-30 years.”

25This is among the findings of the Environmental Impact Statement prepared in conjunction
with FERC Order 888. Federal Energy Regulatory Commission, Final Environmental Impact
Statement: Promoting Wholesale Competition Through Open Access Non-Discriminatory Trans-
mission Services by Public Utilities (RM95-8-000) (April 1996). FERC’s view, however, is that
coal will fail to achieve this level of penetration as a result of aggressive competition from gas-
fired units.

26 Sulfur emissions from U.S. generation are capped by the 1990 Clean Air Act, of course, but
the statute does not address emissions from expanded generation in Canada and Mexico.

27Monthly Energy Review, note 3 above, Table 7.6 [data from both utility and non-utility
sources were available only through 1997]. Oil did even better in percentage terms, taking ad-
vantage of favorable commodity prices to boost its production of electricity by 18%, but oil start-
ed from a modest base of about 2% of total generation.

28See Air Pollution Jumps at NE Power Plants, Boston Globe, April 6, 1999, p. Al (reporting
increases in sulfur dioxide and nitrogen dioxide oxides releases, respectively, of 41% and 24%
between 1996 and 1998 for New England as a whole); A. Revkin, Report Finds Power Plants
Dirtier in ’98, New York Times, April 21, 1999, p. B5 (New York’s in-state power plant emissions
of sulfur dioxide and nitrogen oxides increased 21 percent and 12 percent, respectively, in 1998).
Much more encouraging, from a long-term perspective, is a surge in Northeastern applications
to build high-efficiency natural gas generation.
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documented market failures generate “systematic underinvestment in energy effi-
ciency,” creating opportunities for “substantial cost-effective energy savings in build-
ings and equipment, generally in the range of 20-40%.” 29

The nation measures these lost opportunities in foregone wealth as well as envi-
ronmental degradation. Two examples will suffice here. We spend $26 billion annu-
ally to light commercial buildings, yet 80 percent of the lighting stock is inefficient
and obsolete; it wastes at least half the electricity it consumes, compared with read-
ily available upgrades that would pay for themselves in three years or less.30 Less
than five percent of large new nonresidential buildings—and less than one-tenth of
one percent of the existing stock—take advantage of basic “commissioning” services
to ensure that the major energy-using systems perform as designed; the resulting
energy waste from simple neglect is on the order of 10%, or about $5 billion per
year.31

Electricity distribution companies potentially have much to contribute as catalysts
of energy-efficiency progress, but progress has slowed in recent years. “Whereas in
1992, utility spending on energy efficiency programs was expected to increase by
50% from 1994 to 1997, actual spending took a ‘u-turn’ and went down by over 30
percent from 1994 to 1996, with declines now projected to continue for the rest of
the decade.”32 Major elements of the utility industry have halted investment alto-
gether; a survey of 1997 data concluded acidly that “the City of Eugene, Oregon,
whose utility serves some 73,000 customers, invested more in energy efficiency than
the combined outlay of Southern Company, Entergy, Commonwealth Edison, and
American Electric Power, which serve more than 12 million customers.” 33

These trends threaten a fifteen year success story, in which hundreds of utilities
built a whole new renewable energy industry and also proved that they could invest
productively in a host of end-use energy efficiency improvements. That record of
achievement cuts across the spectrum of utility size and ownership structure. It
yielded mass-produced energy savings less costly than equivalent unburned fuel at
power plants, even as “annual savings equivalent to one percent of system consump-
tion were being achieved by companies that had in no sense tested the limits of
their capacity.” 34

As industry restructuring proceeds, however, it creates fierce pressures to accel-
erate recovery of investments in potentially uneconomic generation without increas-
ing rates. The surest and least controversial means to this end seems to be sus-
tained increases in commodity sales. Dependence on such increases, of course, un-
dermines commitments to efficiency improvements and pollution reductions. The
maturation of small-scale load-center generation is creating analogous dilemmas for
throughput-addicted distribution systems, since customers who installed such re-
sources would be cutting directly into their utilities’ retail margins.

In short, a plausible worst-case scenario is a surge of production from aging coal-
fired plants that overwhelms more tightly regulated competitors, coupled with a
rapid decline of utility-sector investment in energy efficiency and renewable gener-
ating technologies. While certainly conceivable, there is nothing inevitable about
this prospect. But it looms today unless Congress unleashes countervailing forces,
which are the subject of the next two sections. These options should be seen as com-
plementary rather than competitive; in Carl Weinberg’s phrase, the electricity sec-
tor’s best hope now is not a silver bullet, but silver buckshot.

B. Open Grids Could Improve Environmental Quality by Accelerating Capital Turn-
over

One straightforward change in the assumptions governing the previous scenario
yields dramatic results: eliminate the competitive advantage older coal-fired plants
hold over new market entrants by virtue of inconsistent U.S. pollution standards.

29See M. Levine, J. Koomey, J. McMahon, A. Sanstad & E. Hirst, Energy Efficiency Policy
and Market Failures, 20 Annual Review of Energy and the Environment 535, 536 & 547 (1995);
é]lliance to )Save Energy et al., Energy Innovations: A Prosperous Path to a Clean Environment

une 1997).

30C. Calwell, D. Dowers & D. Johnson, How Far Have We Come?: Remaining Opportunities
for Upgrading Fluorescent Ballasts and Lamps (E Source Strategic Memo, May 1998), pp. 1-2.

31PECI, National Strategy for Building Commissioning (U.S. Department of Energy, Sep-
tember 1998), p. 6.

32M. Kushler, An Updated Status Report of Public Benefit Programs in an Evolving Electric
Utility Industry (American Council for an Energy Efficient Economy, September 1998), p. 3.

33J. Coifman, Utility Deregulation a Bust for Energy Efficiency Programs (Environmental
Media Services Press Release, October 1, 1998). On the other hand, Commonwealth Edison’s
subsequent appointment of CEO John Rowe virtually ensured an energy-efficiency renaissance
there at least.

34R. Cavanagh, Restructuring for Sustainability: Toward New Electric Services Industries,
Electricity Journal (July 1996), at p. 72.
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“Requiring all fossil plants to meet the same emissions standards met routinely by
post-1977 power plants would decrease [U.S.] power sector sulfur dioxide and nitro-
gen oxides by 75-80 percent from otherwise projected levels in the year 2000.” 35 De-
cisions about how to achieve such reductions would benefit also from greater cer-
tainty about future limits on emissions of mercury and carbon dioxide; Congress’s
continuing failure to provide it creates escalating risks that capital will be wasted
on partial one-pollutant fixes that miss opportunities to reduce other emissions.
Wherever one stands in the spectrum of generation competitors in terms of relative
environmental performance today, there is a shared stake in a more predictable, in-
tegrated and coherent regulatory future.

If Congress acts to remove regulatory pollution subsidies for existing units, the
open grid emerges as a powerful force for upgrading one of North America’s oldest
industrial infrastructures. Three-fifths of U.S. coal-fired capacity is at least thirty
years old; about 40% has celebrated a fortieth birthday.3 Open grids should elimi-
nate the capacity of monopoly owners to shield their aging progeny from newer,
cleaner competitors.

Critical here, however, are assurances that incumbent generators are indeed func-
tioning independently of the monopoly systems that historically have protected them
from market pressures. As industry restructuring begins, many transmission and
distribution monopolies continue to own generation. Those companies have obvious
incentives to favor that part of the competitive generation market comprised of their
own power plant investments. Mechanisms will be needed to overcome that conflict
of interest. Otherwise, residual monopolies could temporarily frustrate open markets
that industry restructuring promotes.3?

A related problem is the political temptation to protect influential incumbents by
including, as an element of electric-industry restructuring, government subsidies for
selected power plants. California effectively closed important markets to competitors
from every western jurisdiction, foreign and domestic, when it guaranteed above-
market payments to more than 4500 Megawatts of nuclear generation.3® In the
same category are Washington State’s tax breaks for Centralia’s 1300 Megawatts of
aging coal-fired capacity.®® Fortunately, as these examples themselves reveal on in-
spection, the politics of subsidy for selected competitors are increasingly tenuous;
California’s nuclear-generation payments will end between 2001 and 2003, and
Centralia’s survival even that long is in doubt.40

C. End-Use Efficiencies and Renewable Energy Could Benefit from Integrated Incen-
tives and Regulatory Policies

At least four specific strategies have emerged in Congress for promoting energy
efficiency and renewable energy under electric-industry restructuring. All attack the
market barriers to long-term investment in efficiency and renewable energy tech-
nology. Proposals are now pending for a uniform volume-based charge on trans-
mission use, which would be used to match dollar-for-dollar qualifying state-level in-
vestments in energy efficiency, renewable energy, and other public purposes.4t
Counting both the proposed charges and the potential matching funds, these initia-
tives could raise as much as $12 billion annually to open new U.S. markets for en-
ergy efficiency and renewable energy.

A second strategy focuses specifically on renewable energy and assigns a min-
imum content requirement to all electricity producers. They could meet this obliga-
tion either by acquiring qualifying renewable capacity or buying credits from those
with surplus renewable production. Bills incorporating such requirements are de-
signed to spur up to a ten-fold increase in renewable energy’s nationwide contribu-
tion.42

35A. Cohen, note 24 above.

36Clean Air Task Force, Coal Plant Distribution by Date (Boston, MA: April 1999)

37 As a result, much regulatory attention currently centers on mechanisms for separating grid
operation from generation ownership. In addition, as noted earlier, some integrated monopolies
are selling off their generation.

38See California Public Utilities Commission, Decision 96-01-011 and 96-04-059, affirmed by
the California legislature in AB 1890, section 367 (1996).

39 Substitute House Bill 1257 (1997) (establishing tax exemption for pollution control facilities,
and forcing repayment of part or all of exempted tax if Centralia is retired prior to 2023).

40See, e.g., Editorial, Centralia Coal a Clunker, The Oregonian (April 20, 1999); A. Gibbs, Bid-
ders Asked to Convert Centralia Steam Plant from Coal to Gas, Tacoma News-Tribune (March
22, 1999) (describing regionwide campaign to force an end to coal combustion at site).

41See, e.g., H.R. 1357 (DeFazio) (1997).

42See H.R. 655 (Schaefer), H.R. 1960 (Markey), S. 237 (Bumpers) and S. 687 (Jeffords), all
introduced during the 1997-1998 legislative session. These bills set the initial minimum-content

Continued
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Third, the United States has at least two decades of experience with direct gov-
ernment regulation of equipment and building efficiency, based on mandatory min-
imum standards. The potential for environmental and economic benefit is illustrated
in a recent assessment by two national laboratories; 43 they investigated the impact
of legislation enacted in 1987, which phased in minimum efficiency standards for
seven equipment categories:

Cumulative government expenditures to develop standards: $50 million
Cumulative net benefit for appliances sold from 1990-2015: $46 billion
Avoided electrical generation over twenty years: 20,000+ MW
Reductions in total national emissions of SOz, NO> & CO2: 1.5-2%

Despite these and other widely acclaimed precedents, federal and state regulators
have not come close to exhausting the potential cost-effective contribution of tighter
appliance and building standards. And opportunities to coordinate such initiatives
across national boundaries barely have been touched. Also needed is better synchro-
nization of incentive-based and regulatory approaches; to help minimize costs and
controversy associated with tighter minimum efficiency standards, utilities have
shown how to use targeted financial incentives for the appliance and building indus-
tries and training programs for code enforcers.44

Finally, both Congress and the Administration have shown substantial interest in
giving customers better and more uniform information about the environmental
characteristics of electricity products, as a necessary if not sufficient condition to
opening new markets for cleaner power sources. The evolution of “nutrition-label”
equivalents for electricity products is not a substitute for the regulatory and incen-
tive policies discussed above; here as elsewhere, the nation would be ill-advised to
rely solely on individual volunteers to meet important interstate environmental ob-
jectives. But opportunities to vote with electric bills for environmentally superior
gegeration and energy efficiency certainly can complement other means to those
ends.

CONCLUSION

A former U.S. Secretary of Energy liked to observe that if electricity is just an-
other commodity, then oxygen is just another gas. Competitive markets for genera-
tion cannot work efficiently if regulatory subsidies for incumbents are suppressing
new entrants, if power-plant emissions are defeating environmental and public-
health objectives, or if technological progress stalls. And individual states are in no
position to solve these manifestly interstate dilemmas, even assuming the best ef-
forts of local regulatory and legislative bodies. Pending a comprehensive Congres-
sional response, piecemeal and inconsistent industry-restructuring and environ-
mental initiatives will ensure escalating pressures for remedial action, as frustra-
tion grows among economic and environmental constituencies alike. Before too much
longer the combination should prove irresistible.

requirement at the current average contribution of renewable sources other than hydropower—
about two percent—and phase in increases, reaching (for H.R. 1960 and S. 687) ten percent by
2010. The mandate reached 20% by 2020 in S. 687. In addressing the possible international ap-
plication of such U.S. requirements, the Commission on Environmental Cooperation recently
concluded that “portfolio requirements may will survive a challenge under NAFTA if applied in
an equal and nondiscriminatory way to all electricity production, regardless of origin.” CEC,
note 23 above, at p. 269.

“3M. Levine et al., note 29 above, pp. 543-47. The equipment categories are residential fur-
naces, room air condltloners central air conditioners, electric heating, water heating, refrig-
erators and freezers. The net benefit estimate is based upon a real discount rate of 6% and re-
flects “a net present cost of $32 billion for higher-priced appliances and a net present savings
of $78 billion.”

44 A recent illustration is the April 1997 increase in the U.S. minimum efficiency standard for
refrigerators, which drew in part on technological advances associated with a multi-utility in-
vestment program that successfully integrated higher operating efficiencies with a phaseout of
chlorofluorocarbons.
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Mr. BARTON. I thank the gentleman. Mr. Schmidt, you are recog-
nized for 5 minutes for your opening statement.

STATEMENT OF FRED SCHMIDT

Mr. ScHMIDT. Thank you. Although my address is listed on your
handout as Washington, DC, this is actually one of the very few
times that I come to Washington, DC. My formal title is I am the
State Consumer Advocate in the State of Nevada where I oversee
anti-trust regulation, consumer protection laws, and utility advo-
cacy.

I am out in the trenches, in the States doing what your Federal
legislation is going to affect. In my own State, we passed com-
prehensive electric restructuring legislation 2 years ago. We modi-
fied it and we clarified it this year. I will tell you it is not impos-
sible to do a bipartisan bill. We had Republicans and Democrats al-
most unanimously vote for both bills that went through my legisla-
ture.

We are looking forward to opening our market in March of the
year 2000. On the other hand, there are certain things that we rec-
ognized as we went through all of those debates that only Federal
legislation can do and not State legislation; ways in which States
interact with each other because transmission crosses our borders.

I am here today on behalf of the National Association I represent
as President this year of the utility consumer advocates. People,
like me, who by State law in 39 of our States only have one voice
and one constituency. We speak for your representatives who are
consumers of electricity. Our job is to get it right for them to make
sure that they are not negatively impacted.

So, what I am here to do today is not talk in detail about your
bills. I have 10 pages of testimony that I urge you to look at. I am
here to give you a guideline to measure what you do against what
your constituents, who are electricity consumers, want. The check-
list that I have attached to my testimony in the back of the testi-
mony is also blown up in the chart on my left here.

[Chart]

There are 12 points to that checklist. Those are things that my-
self and my colleagues in 39 other States have agreed are appro-
priate areas for Federal legislation not to deal with or needs to deal
with. If your legislation meets those 12 checklist points, then we
support it. I will tell you the Largent-Markey bill comes closest
now to comprehensively dealing with those 12 points.

A number of other bills deal with individual points. We only sup-
port those points that they deal comprehensively with the points
that are listed on the checklist. The first point that is listed on the
checklist, I would note that I want to offer my praise as well as
the other speakers, for the chairman’s recent statements which
suggest, as we have been urging, that you do not need to mandate
legislation on the Federal level or a date-certain for States. Nearly
two dozen States have gone. My State is gone. We are all doing it.
There is a lot of value to those State experiments.

The second point on the checklist for stranded cost is another
area that you do not need to deal with. States have stranded cost
issues that are unique to each State. Nearly every State that has
gone forward on competition of the 22 has addressed and dealt
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with that issue. We do not need a Federal standard to deal with
it.

The third point, market power, that is an issue area where you
do need to deal with something. If you do not have structural sepa-
ration in this industry, I assure you, just like it took more than a
decade for telecommunications to get into competition and get
going to where we are today, it is going to take that long or longer
for us to have meaningful retail electrical competition.

All utilities do not necessarily agree with Mr. Owens’ statement
on this. The utilities in my State have announced plans to divest
every single power plant in the State within the next 1Y% years. All
of the States that have competition are moving in that direction.
T}Ille State utilities that are experiencing competition are making a
choice.

They are either getting into the generation business, which is
going to be very, very competitive in the near future, more so than
it has in the past, or they are getting in to the business of deciding
they want to be a wires utility where we will need regulation and
we will need to continue to have oversight because those will con-
tinue to be monopolies.

In that regard, my fourth checklist point, transmission and ISOs.
This is a critical point. ISOs are not forming, even though we have
voluntarily sought to have them formed through the FERC’s guid-
ance and through encouragement from State Regulators and from
industry representatives. We have had a lot of talk, but no action.

The only ISOs that are in place and working with our tight
power pools are in the Northeast, the mid-Atlantic States which
has PJM, and California which went through the expensive cost of
creating it from scratch. We are not going to have competition in
the rest of the country until we have those type of buffers between
the competitive market on the generation side and the regulated
market, which will remain for some time on the wires side of the
distribution utilities.

We need an independent buffer and we need the ability of Fed-
eral legislation to mandate that, that occurs. I will skip reliability
standards because you had a hearing on that 2 months ago. We
supported the NERC bill. We now have two consumer advocate
members on that committee.

I will also skip through the other ones since my time is up. I will
tell you that consumer protection is the key area. Consumer protec-
tion, if you did not learn anything form the telecommunications ex-
perience, is something you need to deal with here. It took 15 years
for us to figure out that cramming and slamming was going to be-
come a major problem. Then you had to deal comprehensively on
an individual basis.

We ought to deal with something like that up front. With three
times the amount of money involved in the electric industry as the
telephone industry, I can assure you as a State Attorney General’s
representative, slamming and cramming, which is now the No. 3
issue area in complaints in our State and across the Nation, will
be just as big a problem for electricity.

So, deal with it up front. Do not wait for it to become a problem.
Thank you very much.

[The prepared statement of Fred Schmidt follows:]
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PREPARED STATEMENT OF FRED SCHMIDT, PRESIDENT, NATIONAL ASSOCIATION OF
STATE CONSUMER ADVOCATES

My name is Fred Schmidt. I am the Consumer Advocate for the state of Nevada
and a Chief Deputy Attorney General. In my state, I oversee the Attorney General’s
consumer fraud, antitrust and utility consumer advocate units. I also serve as Presi-
dent of the National Association of State Consumer Advocates (NASUCA), on whose
behalf I am testifying today.

NASUCA is an organization of 42 state utility consumer advocate offices from 39
states and the District of Columbia, charged by their respective state statutes with
representing utility consumers before state and federal utility commissions and be-
fore state and federal courts. For the most part, consumer advocates represent resi-
dential and small commercial consumers. As a result, NASUCA members are intri-
cately involved in electric utility restructuring debates in their respective states,
and—through NASUCA—in Washington as well. NASUCA greatly appreciates the
opportunity to testify at this legislative hearing.

I. INTRODUCTION

First, I would like to commend Chairman Barton, the members of the Committee,
and your staffs for your consistent recognition throughout your careful deliberations
that it is the impact of your actions on consumers of electricity that is of paramount
importance. NASUCA truly appreciates your continuing efforts seek out the views
of consumers and consumer representatives. We look forward to continuing to work
with you in developing policies and legislation that benefit all consumers and com-
plement what many states have already chosen to do.

As this Committee proceeds with consideration of restructuring legislation,
NASUCA is confident that you will keep the interests of consumers foremost in your
mind. Electricity is an essential component of modern life. The actions taken by this
Committee—and ultimately the Congress—will have a profound effect not only on
electric consumers, but on the future of the nation as a whole. Therefore, NASUCA
urges Congress to adopt those policies and principles that are fair and benefit all
electric consumers. The truth is that we will have accomplished very little if the end
result of our labors is to bring competitive benefits to only a small segment of the
electricity market, while rendering basic service less affordable and less reliable for
all other Americans.

The restructuring legislative proposals before this Committee offer different vi-
sions of the future of the electric industry. NASUCA, as a truly state-based organi-
zation, also embraces many, diverse visions of the future electric industry. Never-
theless, the members of NASUCA have been able to develop a Consumer Checklist
of provisions that must be included in any legislation in order to insure that con-
sumers get a fair deal, not a raw deal. I will spend the next few minutes discussing
the Consumer Checklist and how it relates to the legislation before this Committee.

In summary, NASUCA will support legislation that will facilitate the transition
to competition in those portions of the electric industry where competition is likely
to do a better job than regulation in protecting consumers. However, NASUCA
shares the belief of many members of this subcommittee that Congress should not
mandate retail competition in every state by a date certain, and should not preempt
the ability of states to determine whether and to what extent utilities should recover
costs that are stranded as a result of retail competition. On the other hand,
NASUCA members believe that there are a number of critical issues in this debate
that only Congress can handle. These issues include market power and reliability.

II. CONSUMER CHECKLIST

As I just mentioned, NASUCA has developed a Consumer Checklist, a common
sense roster of principles that must be included in any federal legislation to insure
that electric restructuring benefits, rather than harms consumers. I would like to
take the next few minutes to review the checklist and apply the principles to the
legislation at hand.

1. Federal Preemption: Federal legislation should permit states to adopt retail
competition statutes or rules. There should not be a federal mandate for states to re-
quire retail competition by a date certain.

Without a legislative mandate from Congress, states are already considering and
adopting alternatives to traditional regulation of electric utilities. For example, my
state of Nevada has already adopted restructuring legislation. In NASUCA’s view,
it is the state legislatures and regulators that are in the best position to tailor re-
structuring to meet the needs of consumers within their states. I would like to ap-
plaud the Chair of the full committee for his recent comments that a date certain
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mandate is not necessary. We encourage the subcommittee to follow through with
legislative language that adopts those sentiments.

2. Stranded Costs: Retail stranded cost issues should be left to the states.

State legislators and regulators are best suited to determine the appropriate shar-
ing of costs and benefits which result from the transition from regulation to com-
petition. H.R. 1828 contains federal “backup” authority related to stranded costs.
This provision concerns us if it results in a federally-mandated stranded cost rule
and allows forum shopping for stranded costs. H.R. 2050 specifically leaves it up to
the states to determine the recovery of “transitions costs.” This provision is obvi-
ously consistent with NASUCA policy.

3. Market Power: Legislation should provide the FERC with specific authority
to monitor the development of competitive markets, to eliminate undue concentrations
of market power in any relevant market, and to remedy anticompetitive conduct or
the abuse of market power by any player—incumbents, affiliates, or new market en-
trants. These powers should include the authority to order divestiture or other struc-
tural remedies when necessary.

Language in H.R. 1828 and H.R. 2050 are the absolute floors in regard to market
power. Unless FERC has the authority to order the structural and behavioral rem-
edies necessary, there will be little fear of sanctions for misbehavior and abuse by
incumbent monopolies, and little hope of competition ever developing. This would
leave us with deregulated monopolies, the worst of all possible worlds.

4. Transmission/ISOs: Legislation should authorize FERC to require ISOs or
other independent and competitively-neutral regional transmission operation organi-
zations. Legislation should authorize FERC to rectify transmission policies, practices
or prices which create a competitive advantage for services offered by the trans-
mission provider or affiliates.

Simply stated, open, fair and nondiscriminatory transmission access is the key to
developing a competitive electricity market. To encourage open access , H.R.1828
and H.R. 2050 include provisions on new institutional arrangements known gen-
erally as “Independent System Operators.” H.R.1828 permits FERC to “approve
interstate compacts that establish regional transmission planning agencies,” while
H.R. 2050 authorizes FERC to create entitities for the independent ownership or
control of transmission and authorizes FERC to compel utilities to relinquish control
of transmission facilities to such independent entities. NASUCA supports language
similar to that in H.R. 1828 that would clarify FERC’s authority to approve ISOs
and mandate minimum standards.

5. Reliability: Legislation should authorize FERC to review the reliability require-
ments imposed by an independent North American Reliability Organization to pro-
mote reliability of electricity supply.

The reliability of the nation’s electric system is of paramount importance to the
consumers represented by the members of NASUCA. First and foremost, under any
scheme the lights must continue to come on. NASUCA supports the efforts taken
to date by NERC to expand representation within that organization, but recognizes
that additional changes will be necessary to preserve reliability in an increasingly
competitive environment. Reliability provisions must be included in any legislation
you consider. H.R. 1828 contains a praiseworthy reliability section which NASUCA
will support with one modification. It must be made clear that states have a vital
role in maintaining the reliability, safety and adequacy of electric systems within
each state’s borders. As long as states do not act in a manner that interferes with
NERC’s or FERC’s requirements in interstate commerce, the states must not be pre-
empted from taking action to insure that the lights stay on.

6. Consumer Protection: Legislation by Congress should adopt provisions which
would set minimum standards for basic consumer protection. States should retain
authority to set additional or more stringent or more specific standards. Legislative
consumer protection standards should:

e Provide all consumers access to reliable, safe and affordable electric services.

. Reazzzui{"elprotections from unreasonable deposit and credit requirements and service

enials.

e Require the provision of default energy supply service at a fair, reasonable and af-
fordable price.

» Protect consumers from unfair, deceptive, fraudulent or anti-competitive practices
such as slamming, cramming and pyramid schemes.

» Develop accreditation or other appropriate financial requirements for marketers.

» Ensure that all consumers are given clear, unbiased and accurate information con-
cerning price and terms of service.

* Require the disclosure of resource mix and environmental characteristics of genera-

tion.
o Establish the right of consumers to privacy.
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» Establish or maintain access to an independent complaint process.
» Protect consumers from price increases resulting from inequitable cost shifting.
o Establish service quality standards.

The only legislation before this Committee that addresses consumer protection
issues in a comprehensive manner is H.R. 1828. These provisions, however, need to
be expanded and strengthened to insure that consumers have at least minimal pro-
tection from abuses of unscrupulous marketers in the new competitive environment.

7. Universal Service: Legislation should adopt universal service standards and
principles as part of any restructuring. If there is a public benefits fund, a significant
share of funding should be directed to provide matching grants to states to fund as-
sistance to low-income customers and to ensure that adequate electric service is avail-
able to all customers.

Market forces alone will not insure that all Americans have access to safe, afford-
able electric service. Of all the legislation before this Committee, only S.1828 in-
cludes a comprehensive universal service provision, including a matching fund pro-
vision. While NASUCA supports the matching fund concept, we have not taken a
position on the issue of the public benefits language as a whole.

8. Aggregation: Aggregation of small customers should be encouraged. Federal
legislation should not preclude states from facilitating the aggregation of small cus-
tomers by any entity.

Aggregation is needed to insure that small customers benefit from restructuring.
H.R.1828 and H.R. 2050 include provisions which facilitate aggregation subject to
legitimate and nondiscriminatory state requirements. NASUCA supports this lan-
guage.

9. Renewable Energy: Legislation should remove any barriers to state implemen-
tation of net energy metering. If a renewable portfolio standard is established to pro-
mote renewable energy, it should apply only to new renewable resources.

NASUCA supports the development and increased use of renewable resources for
electric production, and has promoted regulatory strategies to encourage their devel-
opment at the state level. Net metering is one of those strategies, and currently over
20 states require utilities to make net metering available. Concerning a federal re-
newable portfolio standard, NASUCA believes that it should be targeted to promote
development of new resources, rather than provide a windfall for existing projects.
None of the proposals before that committee are consistent with this policy.

10. Mergers: Legislation should specifically revise merger standards to require a
net benefit to consumers. Legislation should expand FERC merger authority to in-
clude combinations that are currently outside of FERC jurisdiction, such as electric-
communications and electric-gas mergers.

Today, FERC interprets court precedent to only require a “do no harm” result
from mergers. However, state statutes and Section 201 of the Federal Power Act re-
quire action to minimize costs and to promote the public interest. Mergers are un-
dertaken by utilities in emerging markets for strategic purposes. If these mergers
are to truly promote the public interest, they must provide a net benefit to con-
sumers. Unfortunately, language establishing a net benefit standard is lacking in
all of the bills under consideration today. In addition, so-called “convergence merg-
ers” can have a significant impact on incumbent market power, cross-industry con-
solidation, and can create potential cross-subsidies. Language expanding FERC
merger authority to cover such “convergence mergers” is not present in H.R. 1828
or H.R. 2050.

11. PUHCA: PUHCA should be addressed only as part of comprehensive restruc-
turing legislation. Waiver of certain PUHCA provisions should be conditioned on
holding companies (i) being subject to effective competition in every state in which
they operate, or (ii) divesting all of their generation assets. In addition, legislation
should provide FERC with current PUHCA authority to review affiliate transactions,
provide state and federal access to books and records, and limit diversification.

Only H.R. 2050 incorporates this key concept of competition first, then deregula-
tion. If PUHCA provisions are not included, holding companies would have an abil-
ity to take advantage of a transition situation to gain tremendous market and finan-
cial advantage at the expense of captive utility ratepayers. The Largent-Markey leg-
islation also provides the FERC with authority to review affiliate transactions, pro-
vides state and federal access to books and records, and retains limitations on diver-
sification. This language is absolutely necessary to ferret out potential cross-sub-
sidies between regulated and competitive endeavors of holding companies.

12. PURPA: Legislation should not waive Section 210, the PURPA mandatory
purchase obligation, unless protections are in place to insure that utility generation
is subject to effective competition.

NASUCA has long supported the development of cogeneration and small power
production under the Public Utility Regulatory Policies Act of 1978. PURPA has
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given rise to the development of a substantial number of non-utility generation
projects that might not have been built or even considered were it not for this provi-
sion of federal law. If Section 210 of PURPA is repealed prior to the development
of effective competition, electric utilities could return to their pre-PURPA role of mo-
nopoly seller and monopoly buyer of power within their service territories. All of the
legislative proposals before this Committee provide for repeal of Section 210 of
PURPA without first insuring that a competitive market exists.

III. CONCLUSION

Crafting a new regulatory model that mixes competition in generation with con-
tinued regulation of transmission and distribution services is a formidable challenge
that requires cooperation and coordination between federal and state governments.
States have and will continue to move forward to develop retail competition plans
that best meet the needs of their residents. However, it is clear that ultimately
states can’t do everything alone. The states need the federal government to step in
to remove barriers to the development of competition, and to resolve issues which
cross state borders.

NASUCA encourages this subcommittee and Congress to move forward on the
issues included in the Consumer Checklist I have just outlined. Failure to do so
guarantees failure and harms the consumer. After all, why go through all of this
if the consumer is not going to reap the benefits of our labors?

Again, I thank you for this opportunity to testify today on behalf of NASUCA, and
I look forward to your questions.

Mr. BARTON. I thank all of the witnesses. Mr. Schmidt, let me
just ask you, I am looking at your chart. I was talking with staff.
Where you mention market power; allowing FERC to remedy
abuses of market power. Does that mean divestiture?

Mr. ScHMIDT. I think they need to have the authority to order
structural separation. That can include divestiture, yes.

Mr. BARTON. So, that is what you favor. When you have con-
sumer protection, of course, establishing minimum Federal stand-
ards for consumer protection, are you talking about the President’s
bill, labeling and other things?

Mr. ScHMIDT. I think that labeling is very critical to consumers.
In survey work that has been done across the country, consumers
want to know what they are paying for. They want to know, in fact,
rather than mandate specific environmental things, if you have a
requirement that you disclose what the source of electricity is, con-
sumers, as has been shown in Pennsylvania and in California, will
make choices on that basis, and they want to.

Mr. BARTON. Mr. Kean, did Order 888 eliminate the ability of
IOU transmission owners to use their control of transmission to
discriminate against their competitors? Do we need to take further
steps to assure wholesale competition?

Mr. KEAN. Definitely we need to take further steps. Order 888
did not eliminate the problem. What Order 888 dealt with was
really just about 10 to 15 percent of the use of the transmission
system today. Wholesale transactions are really not done by the
utility itself. It will have negative load in this market as markets
open up to competition. We have negative load today.

Mr. English has negative load. Mr. Richardson’s members have
negative load. Our access to transmission needs to have the same
priority, the same terms and conditions, the same processes as util-
ities have access to today, and we do not have that, and will not
have 111i, even if Order 888 is applied to public transmission systems
as well.

Mr. BARTON. This is a question for Mr. Owens and Mr. Richard-
son. What can be done to eliminate transmission constraints? What
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will be the consequences if no action is taken to eliminate trans-
mission constraints? Mr. Owens.

Mr. OWENS. I think a number of things can be done. I appreciate
your asking that question. Our transmission system today is used
significantly more than what it was intended to be used for. We
have a significant number of new participants in the marketplace.
There are several things that need to be done.

First, we need to provide incentives for the construction of new
transmissions. If you will look at what is happening with open com-
petition since the Energy Policy Act has been developed, you have
over 4,000 new independent power producers, 650 power market-
ers, 2,000 municipal systems, 900 cooperative systems, and 200 in-
vestor-owned utilities.

There is not enough space on those transmission systems. So, we
have to provide new incentive for the construction of transmission.
We also have to look at how the transmission system is currently
used and make sure that we have the right pricing incentives so
that we can encourage efficient transactions to occur.

Finally, we need to make sure that all participants in the mar-
ketplace are subject to the same set of transmission rules. What
Order 888 could not do was put all of the entities under FERC’s
jurisdiction. I think we need to do that as well.

Mr. BARTON. Mr. Richardson.

Mr. RICHARDSON. It seems to me, Mr. Chairman, that a part of
the problem is that there are economic incentives not to remove
constraints because of the way the transmission system is cur-
rently owned and operated. One of the primary issues that needs
to be addressed to deal with this problem is to grant FERC the au-
thority to order utilities to participate in independent system oper-
ator organizations in order to remove the economic incentives that
the transmission owners have to continue with those constraints.
With respect to incentives for construction, again, I think there are
incentives not to construct because of the way that the system is
currently operated. So, that utilities that own the transmission can
favor their own generation by continuing the constraints in trans-
mission.

Perhaps the most effective thing that could be done, but probably
the most difficult issue to tackle, would be for this Congress to
allow utilities to extend the authority of Federal eminent domain
to construct transmission facilities because that is where the real
problems are in getting these transmission lines constructed.

Mr. BARTON. Anyone else on the panel that perhaps disagrees
and wants to comment? Yes, Mr. Cavanagh.

Mr. CAVANAGH. Mr. Chairman, a quick reminder that a part of
the solution to congestion lies in using electricity more efficiently.
It ought to be a matter of concern, if as I have suggested, we cut
our National investment utility level by about 50 percent in energy
efficiency, that might just be a part of the reason why we are see-
ing these increasing problems of congestion and restoring the in-
centive. To ramp those investments back up is surely a part of the
solution.

Mr. BARTON. Mr. Owen, let me come back to you. I think in your
opening statement you mentioned and you criticized the subsidies
to government utilities and cooperatives. Do you think the Rural
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Loan Program should be changed, reformed, reduced? What is your
comment on that?

Mr. OWENS. Congressman, my criticism was not on the RUS Pro-
gram. My comments were directed more specifically to how the
electric system should evolve. In that area, for example, I would
advocate that if new generation were to be constructed, that it
needs to be constructed under the same set of rules.

I would not advocate that tax exempt financing should be avail-
able to any entity. If we are seeking to participate in the open com-
petitive market, then they have to play by market rules, rather
than having tax exempt financing in a range of broad subsidies to
compete in that market.

That comment would relate to generation and transmission co-
operatives who are seeking to expand competition through RUS
funding. Those comments would equally apply to municipal sys-
tems that are seeking to participate in the open competitive mar-
ket, through tax exempt finance.

Those comments would apply to the power marketing adminis-
trations, which I understand are very difficult entities to look at;
the Bonneville Power Administration, the Tennessee Valley Au-
thority, who are seeking to participate in open competitive mar-
kets. My point is that if they are seeking to build new power sup-
ply, then they need to be subject to the same set of rules.

Mr. BARTON. Thank you for that clarification. My time is expired.
The gentleman from New Jersey, Mr. Pallone, is recognized for his
questions.

Mr. PALLONE. Thank you. I wanted to ask Mr. Cavanagh a cou-
ple of questions. With regard to PURPA, I guess initially whether
you believe that PURPA should be repealed and why? I guess I am
assuming it is going to be repealed at some point. The question is
what can we do to promote the commercial viability of renewables?

Mr. CAVANAGH. Well, exactly, Congressman Pallone. I hope if you
are going to repeal it, what are we going to replace it with? The
good news is we have learned over the 20 years since PURPA a
whole lot about how to create incentives to cut the cost of new re-
newable capacity.

Your bill and the administration’s bill also includes what we
think is an extremely promising replacement for PURPA, which is
the renewable portfolio standard that basically will put intense
competitive pressure on the renewables industry to basically de-
liver those kilowatt hours at the lowest possible cost.

We will be replacing the old guaranteed purchase contracts with
a market-based solution, but we have got to replace it with some-
thing. We are poised on the edge after 20 years of, again, a 2 per-
cent share of solar, geothermal, wind, biomass ready to move. You
will be hearing more about that from other witnesses. We do not
want to just abandon it as we are on the verge of reaching our ob-
jective. We commend you for coming up with what we think is a
good replacement for PURPA, but do not just get rid of it. Let us
make sure that we sustain and build on the momentum that it cre-
ated over the last 20 years.

Mr. PALLONE. Thank you. Let me ask you, in terms of the renew-
able portfolio standards, the whole issue of renewables, what per-
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centage do you think we really need to move renewables into the
marketplace?

Mr. CAVANAGH. We are now at 2 percent. We know we are within
1 to 1.5 cents a kilowatt hour, really, of competition. We have got
bills now pending on the renewable portfolio standard in the range
of 7.5 to 10 percent is the objective to expand that sector over the
next decade. I think that is a reasonable place to start.

The point is we have also cost capped these bills. They have been
referred to as open-ended, blank check mandates. They are any-
thing but. We recognize and support cost caps on this provision. We
are not trying to say renewables at any price. We are saying re-
newables are poised to be competitive. Give them a chance to prove
it.

Mr. PALLONE. Okay. Let me ask Mr. Richardson if you would
support a renewable portfolio standard? You mentioned tax incen-
tives. What kind of tax incentives would you support?

Mr. RICHARDSON. Mr. Chairman, we have not specifically taken
a position on the renewable portfolio standards provision of the Ad-
ministration’s bill or others. We do very strongly support continued
investment and development of renewable energy sources.

We feel very strongly that hydro power is also a renewable en-
ergy source. We are concerned with respect to the mandates of the
portfolio standards forcing, putting floors or ceilings. Forcing utili-
ties to abide by those portfolio standard requirements may not be
the most efficient or effective means of increasing development of
renewable energy.

With respect to tax incentives, the members of my association
are not-for-profit units of State and local government. Federal Tax
Code incentives, automatic deductions, tax credits do not provide
any incentive for members of my association.

Your legislation, and I have not had a chance to review it care-
fully does, I believe have a structure that treats all segments of the
industry fairly. That is certainly very attractive for us to find solu-
tions that treat all segments of the industry, yet provide incentives
for the development of renewables in a way that applies across the
board to all sectors of the industry.

Mr. PALLONE. Okay. Thank you. Let me ask Mr. Kean if you
could clarify the EPSA’s views on PURPA repeal or the language
of PURPA repeal? Comment a little bit on PURPA.

Mr. KEAN. First of all, I think it is important to recognize what
great progress PURPA has brought to this industry, in terms of in-
creasing efficiency and the generation resources that have been
brought on as a result of PURPA.

This is the first time we had competition with the vertically inte-
grated monopolies. So, it has been a successful program from that
standpoint. Going forward in an open and competitive market, is
it necessary to have a mandatory purchase obligation in place? No,
it is not.

We believe that the repeal should be No. 1, carefully crafted to
deal with just the mandatory purchase obligation. It should be pro-
spective only, and should bolster, rather than setting aside, exist-
ing contracts. So, it needs to be comprehensive.

It needs to be a part of a comprehensive package. It needs to be
carefully done because people invested in contracts and literally
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took those to the bank to finance the projects that they have and
it should be prospective only.

Mr. PALLONE. Thank you. Thank you, Mr. Chairman.

Mr. BARTON. I thank the gentleman. The gentleman from Illi-
nois, Mr. Shimkus, is recognized.

Mr. SHIMKUS. Thank you, Mr. Chairman.

Mr. Schmidt, I read in your testimony that you are a State-based
organization. That you support plans for States to enact electric re-
structuring, which obviously I am very supportive of. However, I
would like for you to clarify a few points. I am glad they kept that
up.

Going down to point 6, which is the Consumer Protection Check
Mark; as I read your list that is your testimony, nothing jumps out
as something my State has not addressed. I will bet if you go
throughout the 22 or 23 States, most of them have covered a lot
of those issues.

For example, you advocate for disclosure of resource mix and en-
vironmental characteristics of generation. Are you aware that the
Illinois law requires energy producers active in our markets to in-
clude this information in their customers’ bills already?

Mr. ScHMIDT. Yes, I am. I think that is a very good bill. I am
very familiar with Illinois’ provisions. I do know that other States
have not adopted language like Illinois’ though. I think that now
that we have gone through a lot of those State experiments, I
would like to see some of those set as Federal minimum standards.

Mr. SHiMKUS. Well, what if there is a difference between what
we end up passing than what Illinois has? What gets reported?
What gets filed? Is there a duplication? Would you feel that is over-
ly burdensome? I do want to point out the Illinois Commerce Com-
mission and its environmental disclosure statements. You did men-
tion the good work that was done by the State General Assembly.

I pulled up one from Illinois Power which has the fuel mix. This
is actually the insert into the bills, along with the pie chart on
where the fuel base comes from. How would you respond as far as
the duplication of documents required?

Mr. CAvANAGH. First of all, I would not like to see any sort of
expansion of Federal bureaucracy out of this. The only thing I am
recommending is specific guidelines so that there would be stand-
ards, but not some sort of enforcement of bureaucracy at the Fed-
eral level to enforce those things.

I think what the States are doing is good. What is important to
recognize is that if we are going to have successful marketers who
are going to go out and market, particularly aggregated markets,
small communities, they cannot have separate standards for disclo-
sure in their types of bill format in 50 different States.

They have got to have some uniformity or there is going to be
some significant inefficiencies under our ability to go out and mar-
ket. So, I think what you need to do at this point is take what Illi-
nois has done and what other States have done and set a set of
Federal minimum guidelines for those things. I do not want to pre-
clude a State from implementing something more stringent. So,
there may be circumstances where that inconsistency would still be
there.
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I think that you should have a minimum set of Federal stand-
ards. If you do that, most of the States, particularly those who have
not acted on the issue like Illinois has, will act consistent with
that. Then you will have a uniform set of National guidelines that
will make it very easy for competitors to go out and sell their prod-
uct to consumers.

Mr. SHIMKUS. I think the point is possible minimums that
States, as far as like my colleague from New Jersey, there may be
States who want even more specific type information. You would
then allow them to be more specific in the information they provide
within their States?

Mr. ScHMIDT. Yes. They will preempt States from doing some-
thirag dif they, in their State, believe something more detailed is
needed.

Mr. SHIMKUS. Do you not see that, that might become a difficult
process with duplication bills? Mr. Cavanagh, you are shaking your
head. So, I am going to give you a chance just to jump in.

Mr. CAVANAGH. Yes. Perhaps a small disagreement with Fred on
only one point. I really do think, and we supported the State level
disclosure efforts. We are at-risk of having a Nation of inconsistent
food labels on electricity. I think that is one area where Federal
uniformity might make sense. Fred is talking about the equivalent
of a food label for an electricity product. It would be nice if you had
similar content and similar standards across the country so people
who cross State lines could make useful comparisons.

Mr. SHIMKUS. Thank you. I do not know where we are going, but
I think that is a part of the debate when we get to define language
in what we want to do. I think the concern is going to be, in my
perspective, a knit-picking on sometimes what will be a controver-
sial 1ssue on a billing process can best be done by the State Gen-
eral Assembly in a particular State, based upon their concerns and
desires of what the people have told their elected representatives
they want to see.

I am just concerned that this Nation is a great diverse Nation.
In Illinois when we just have another coal mine close down because
of the Clean Air Act, we may be more sympathetic to job losses
versus other concerns that people may be spouting forth as they
feel is good business.

Number 11 on your check list deals with PUHCA reform. I also
want to highlight and address what is going on in Illinois and
throughout States, when there is a holding company that may go
across State lines. One, Illinois being considered a high-cost State
and Missouri being a low-cost State. Ameron has now merged.

The question is, again, Illinois has addressed the issue of cross-
subsidization. The issue will be cross-subsidization. People espout
that. In the Illinois bill, they address cross-subsidization. I quote,
“Electric utilities shall not provide affiliated interests, or customers
of affiliated interests, preferential treatment or advantages relative
to unaffiliated entities’ or their customers in connection with serv-
ices provided under tariffs on file with the Illinois Commerce Com-
mission.” It goes on, and on, and on. I have obviously the legisla-
tion here.

What is wrong with, again, allowing the States to address a
cross-subsidization issue?
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Mr. CAVANAGH. There is nothing wrong with that. I agree it
should be done. In my State we did it. Each State that does electric
competition needs to adopt a comprehensive set of what I call affil-
iate transactions to ensure that the affiliates of the utility that stay
in or get involved in the competition business are not treated dis-
similarly or favorably compared to other competitors who want to
enter the marketplace.

Mr. Shimkus. I think based upon the discussions we have had,
and I am a former Army Officer, we had an acronym K.I.S.S.,
“Keep It Simple Stupid.” For us to move, I think we have to be
careful with loading up additional problematic issues at the Fed-
eral level that can best be handled by the States. If they are doing
so effectively which I, of course in my universe of the State of Illi-
nois, I think we did the best we could bringing the parties together.
My position is we need to continue to move in that direction and
be careful about federally mandating other things that are going to
cause dissension in getting competition passed. Thank you, Mr.
Chairman. I yield back.

Mr. BARTON. I thank the gentleman. The gentleman from Ohio,
Mr. Sawyer, is recognized for his questions.

Mr. SAWYER. Thank you, Mr. Chairman.

Virtually, all of us, in one way or another, have talked about the
critical importance of transmission, and the importance of getting
the fundamentals right. If we do that right within transmission, we
have a very good chance of getting it right in many of the other
elements that we are talking about.

There are no guarantees, but it is so central to what we are talk-
ing about when we talk about competition, that it becomes a set
of critical questions. We have come down to a couple of different
directions in which we view the best way to evolve a modern trans-
mission system suitable to very different purposes from the one
which has evolved over the last 100 years, and one which is capa-
ble of evolving as communities, as needs, as funding resources, as
technology itself changes in the foreseeable future.

Steve and Ed, in the Largent-Markey bill, have come to the con-
clusion, as many here have, that FERC ordering the affiliation in
RTOs, or to give up control, or ownership of assets under a stand-
ard of what would be appropriate to competitive electric markets
in reliability.

We have also heard, in the course of our hearings, that an awful
lot of people believe that no one single structure or design is well-
suited to every part of the country in the same way. In that sense,
I am very interested in what kinds of characteristics and by what
standards we think that a FERC order to facilitate the formation
of transmission entities ought to take place. So, let me just ask,
and I am thinking in terms particularly of Mr. Owens, Mr. Kean,
Mr. Richardson, Mr. English, and Mr. Schmidt. Others can join in
if you will.

If we are talking about what is appropriate for the promotion of
competitive electric markets, I mean, do we need what is necessary
for competition and reliability, or do we mean that which is least
burdensome, or restrictive? Do we mean that it is unavoidably the
only choice for competition reliability, or in effect should trans-
mission organizations evolve in various parts of the country to
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meet the needs of that part of the country? We will start here and
just move on down.

Mr. OWENS. Congressman, you actually hit the nail right on the
head. I think we have to provide flexibility. I do not support a
bandaid. If you look at what is occurring in the industry, and I am
speaking specifically with respect to regional transmission organi-
zations. I might disagree with many of panelists this morning. I
think we have a very impressive record of what is happening with
respect to regional transmission organizations.

It has only been 3 years since 888 has gone into play and we al-
ready six independent system operators that are in operation. We
have five other very significant proposals. In other words, 41 per-
cent of our electric consumers are already getting the benefits of
good regionalization.

What you do on the east coast, for example, three of those ISOs
have evolved out of what we call centrally dispatched power polls.
Those were pretty sophisticated systems. Given what is occurring
in California, you cannot apply the ISO rules to New York, or to
New England, or to the Pennsylvania, New Jersey, Maryland inter-
connection, which is the area that serves this part of the country.

In California, it cost $400 million to create that system. So, I
would say a voluntary system. One that encourages transmission
expansion. One that puts all players under the same set of rules,
and one that preserves the reliability rules, and another one, one
that also recognizes that we need to clarify the siting jurisdiction
of FERC in the States.

Mr. SAWYER. Mr. Kean.

Mr. KEAN. I think your suggestion that there are different ap-
proaches that will be best suited to individual circumstances is
right. I think in order for those good proposals to come forward and
be developed, there have to be some kind of basic ground rules set.
I mentioned one of them already and the other panelists have men-
tioned them.

One is that it has to be clear that transmission access is going
to be non-discriminatory for all uses. That includes everybody’s
State as well. Second, structural separation as a remedy for the
Commission is important. Once you have that, you will have trans-
mission companies looking at transmission as a business.

They will be looking for ways to make that work because they
will want to be able to sell the service they have. They will want
to be able to expand the system to serve new needs. So, I think if
you lay those rules in at the front end, you will get good proposals.

Mr. SAWYER. Mr. Richardson.

Mr. RICHARDSON. I agree with a lot of what Steve just said. I
think it is a question of what is appropriate and when is it appro-
priate? We do support the enhanced FERC authority to order utili-
ties to do this. I think if the appropriate guidelines are established
by which independent system operators, regional transmission or-
ganizations, or whatever the acronym might be, will pass muster
or will not pass muster with the authority of FERC to order utili-
ties to participate. By utilities, I mean all transmitting utilities, not
simply investor-owned utilities, but public power systems as well.
That is part of our policy.
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Mr. SAWYER. You are trying to be very kind to me, but I really
would like to hear briefly from each of you. Thank you. Mr.
English.

Mr. ENGLISH. Mr. Sawyer, I think what you are really getting
into is that this is another one of those devils in the detail issues.
I think the real question the committee is going to have to face is
whether you want to take a kind of one size fits all. We really do
not want to get into all of this stuff.

Let us kick it over to FERC. Let them sort it sort it all out. We
do not have to mess with it, or when you are in fact going to get
at the reality at what is going to work for the country? Now, that
means you are going to get down to some details, and it is not
going to be neat. It is not going to be orderly.

For instance, we have a lot of our small distribution cooperatives
that may have a mile or two of line that could be interpreted by
FERC to fall in under their jurisdiction. No one is saying that they
really believe that those distirbution cooperatives are going to go
through the expense and the difficulty in hiring all of the expertise
to get exempt. It does not make any sense.

On the other hand, well that means we have to write something
a little bit differently in the language, and we have to provide ex-
emptions. We have to carve it out. It will be difficult. We are hope-
ful that the committee will take the time and will focus on the re-
ality of trying to get a system that really works as opposed to a
uniformed system.

Mr. SAWYER. Mr. Schmidt.

Mr. BARTON. This will be our last answer.

Mr. ScHMIDT. I agree with you. We need regional differences. We
need to recognize those differences, but that is not the same as say-
ing we do not need to do anything or go slow, as Mr. Owens said.
We are not moving in competition in a lot of areas in the country.
The main reason is we do not have regional transmission organiza-
tions.

FERC is the only entity, unless you want to create regional regu-
latory entities. Some entity that crosses State lines needs to have
that power. You need to authorize that. If you do not do that, you
will not get competition moving very rapidly in most of the country
in the near future.

Mr. SAWYER. Thank you for your latitude, Mr. Chairman.

Mr. BARTON. I thank the gentleman. The gentleman from Okla-
homa, Mr. Largent is recognized for his opening statement and his
questions.

Mr. LARGENT. Thank you, Mr. Chairman.

I want to ask just a quick yes or no question. That is did I under-
stand you to say that you do not believe that FERC should have
the authority to order a utility into an RTO?

Mr. OWENS. I think that FERC should not have mandatory au-
thority or should not require the formation of regional transmission
organizations.

Mr. LARGENT. What about if they show market power exist?
Should that be one of the remedies if FERC says, here is market
power. Get into an RTO?
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Mr. OWENS. I think there are a range of options that FERC has
to do on a specific finding of market power. You can allege, but you
have to make a finding that there is actual abuse.

Mr. LARGENT. Assume there is a finding. Should one of the rem-
edies be that they can order that offending utility into an RTO?

Mr. OwWENs. FERC has at its disposal, FERC can suspend mar-
ket-based rates.

FERC can do a number of things aside from trying to institute
what we call structural remedies.

Mr. LARGENT. Mr. Cavanagh, I wanted to enter into a discussion
with you about the whole environmental issue. Is it your view that
going to competition is going to be good for the environment, even
if there is not a renewable portfolio in the bill?

Mr. CAVANAGH. No, because it is my view that everything de-
pends on how you do it. That is our argument and my testimony
tries to do this in detail. It is not inherently good or bad. What is
crucial is do we have consistent pollution rules for all of the com-
petitors? Do we have incentives to maintain our historic invest-
ments in efficience and renewables.

Mr. LARGENT. So you are saying the answer to my question was
no?

Mr. CAvANAGH. If stripped of the environmental content, we
think this restructuring would be bad for the environment, Con-
gressman.

Mr. LARGENT. Okay. Let me ask you this question. Under the
Clean Air Act, a lot of the older, dirtier generators of electricity
were grandfathered in. Is that correct?

Mr. CAVANAGH. Right; yes.

Mr. LARGENT. Is it not possible, and we have heard testimony be-
fore this committee that a lot of those generating facilities are av-
erage age about 43 years. That they operate at an efficiency level
of about 35 percent, meaning they are not really very economical
unless they are held captive within a monopoly. So, is it not likely,
in fact probable, that as we move to competition, that a lot of those
older generating facilities that you cannot touch through the Clean
Air Act would actually be cycled out as a result of competition?
Thus, meaning that competition will do what the Clean Air Act has
not be able to do, and in effect be better for the environment, even
without getting in to the renewables.

Mr. CAVANAGH. Congressman, if we can hold everyone to con-
sistent pollution standards in the competitive process, you are ab-
solutely right.

Mr. LARGENT. Forget pollution standards. What I am saying is,
let us talk about market efficiencies, competition, the low cost pro-
ducers. Let us talk about all of those things.

Mr. CAVANAGH. The problem is that those incumbents have an
economic advantage by virtue of the looser standards of commerce.
In our testimony, we gave you the figures. In the first 2 years after
restructuring, the older coal plants expanded market share by 8
percent. The cleaner gas plants lost 5 percent of market share.
Now, that is not the permanent rule. That is a short-term trend.
I hope it turns around. It is a cautionary note.

It says to us that we cannot just assume that opening up the
market yields an instant environmental dividend. That had been
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my hope too. That is not what we are seeing. That is why we are
urging you to look at the standards.

Mr. LARGENT. I would ask you to continue to explore that ques-
tion. Let me ask you another question.

Mr. CAVANAGH. Sure.

Mr. LARGENT. What percent of Americans do you believe would
choose renewable energy, even if it cost them a little bit more?

Mr. CAVANAGH. Congressman, we do not know the answer to
that. My hope is a substantial number. We are encouraging them
to choose. Here is, again, the cautionary tail. We have got a year
after the markets open in California. About 1 percent of Califor-
nians have chosen a supplier. The overwhelming majority have
chosen renewable.

Most are not choosing. Most customers just cannot make sense
of the new market. There is a lot of confusion, a lot of uncertainty.
What I would say to you is we are glad to have that environmental
dividend from voluntary choice. We celebrate it. We do not want to
rely exclusively on volunteers to meet the Nation’s environmental
objectives. We do not want to deregulate environment.

Mr. LARGENT. So, what is the answer to my question?

Mr. CAVANAGH. The answer to your question is at least 1 per-
cent.

Mr. LARGENT. What about New Hampshire? They have folks up
there. That is pretty vibrant choice.

Mr. CAVANAGH. The New Hampshire residential, the pilots
looked great, Congressman, then the bottom fell out of the market.
Nobody is making money in the residential markets today in elec-
tricity. It is a real problem. Now, we hope to see it open up. We
hope that 10 percent will choose renewable, but we certainly are
not there yet.

Mr. LARGENT. You have industrial consumers that are actually
using, as a part of their portfolio, renewables.

Mr. CAVANAGH. A few.

Mr. LARGENT. That is the way they market themselves.

Mr. CAVANAGH. A few.

Mr. LARGENT. Yes.

Mr. CAVANAGH. We would love to see more.

Mr. LARGENT. So, you are not really giving me a percentage. Is
that 1 percent, 5 percent, 10 percent, 20 percent?

Mr. CAVANAGH. In California, the answer is 1 percent.

Mr. LARGENT. Now, 1 percent have elected to change their elec-
tric supplier?

Mr. CAVANAGH. The overwhelming majority of them have chosen
renewable; the overwhelming majority.

Mr. LARGENT. The ones that have been knowledgeable enough to
say I have an option here, so what percent of the 1 percent?

Mr. CAVANAGH. Almost all of them.

Mr. LARGENT. If you are saying the 1 percent is 100 percent, how
many have chosen renewables?

Mr. CAVANAGH. Almost all of them.

Mr. LARGENT. So, a large percent.

Mr. CAVANAGH. A large percent of those who have chosen, but
such a small fraction have chosen that there is not much of an en-
vironmental dividend to show at this point.
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Mr. LARGENT. Would you guess, if we had informed choice, as-
sume informed choice, say in a 5-year period we have informed
choice on electric, would you say that maybe as high as 5 to 10 per-
cent, maybe even 15 percent of consumers, and even some indus-
trial consumers would choose renewables?
hMr. Cavanagh. That would sure be my hope. We are with you
there.

Mr. LARGENT. Thank you, Mr. Chairman.

Mr. BARTON. I thank the gentleman. The ranking member, Mr.
Dingell from Michigan, is recognized for questions.

Mr. DINGELL. Mr. Chairman, I thank you. Ladies and gentlemen
of the panel, welcome. I have a number of questions to try and de-
termine whether or not there will be a consensus on this complex
matter. The time for my questions is limited. Therefore, I will ask
only for a “yes” or “no” answer.

We will commence with Mr. Owens. The first question is as a
general matter, should Congress address the environmental policy
in the context of restructuring legislation; “yes” or “no?”

Mr. OWENS. No.

Mr. DINGELL. Pardon?

Mr. OWENS. No.

Mr. DINGELL. Ma’am.

Ms. PrICE-DAVIS. I do not have an answer to that question right
now. AAE has not gotten a position to implement.

Mr. DINGELL. Yes, sir.

Mr. KEAN. Yes, if it is needed to get the deal done.

Mr. DINGELL. Yes, if needed to get a bill?

Mr. KEAN. Yes.

Mr. ENGLISH. Yes.

Mr. CAVANAGH. Yes.

Mr. ScHMIDT. Yes.

Mr. DINGELL. Now, let us talk about a naked policy; yes or no?

Mr. OWENS. I think yes.

Mr. DINGELL. All right.

Mr. ENGLISH. No.

Mr. CAVANAGH. I am sorry, Congressman, I do not even know
what the “it” is again.

Mr. DINGELL. I am sorry?

Mr. CAVANAGH. The “it” you are asking about?

Mr. DINGELL. Should Congress address environmental policy in
the context of restructuring legislation.

Mr. LARGENT. You are a yes.

Mr. CAVANAGH. I am a yes, Congressman.

Mr. DINGELL. Sir?

Mr. SCHMIDT. Yes.

Mr. DINGELL. Next question: should Congress specifically address
the Clean Air Act in restructuring legislation? Mr. Owens.

Mr. OWENS. I am sorry. I was distracted.

Mr. DINGELL. Should the Congress address Clean Air Act con-
cerns in restructuring legislation?

Mr. OWENS. No.

Mr. DINGELL. Ma’am?

Ms. PRICE-DAVIS. No.

Mr. KEAN. No.
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Mr. RICHARDSON. No.

Mr. ENGLISH. No.

Mr. CAVANAGH. Mr. Chairman, I will say yes and wish I could
say more.

Mr. ScamiIDT. No.

Mr. DINGELL. Okay. Next question: should Congress reestablish
renewable energy requirements for generators and sellers of elec-
tricity?

Mr. OWENS. No, if they are mandatory.

Mr. DINGELL. Ma’am?

Ms. PRICE-DAVIS. Again, I would prefer to leave that at the op-
tion of the generator.

Mr. DINGELL. So, in other words, the answer to that would be no.

Ms. PrICE-DAvIS. Correct.

Mr. DINGELL. Okay; sir?

Mr. KEAN. Sir, this is very hard to answer.

Mr. BARTON. The gentleman will get the microphone.

Mr. DINGELL. Congress either should or should not.

Mr. KEAN. That would be one way to do it. That would be one
way to do it.

Mr. DINGELL. Pardon?

Mr. KEAN. That would be one way address environmental issues.

Mr. DINGELL. Are you for or against? Which is it, yes or no?

Kean. Yes.

Mr. DINGELL. Okay. Sir?

Mr. RICHARDSON. No.

Mr. ENGLISH. No.

Mr. CAVANAGH. Yes.

Mr. SCHMIDT. Yes, but it should be done at the wires level, not
at the generator level.

Mr. DINGELL. Okay. Next question; let us talk about increasing
FERC authority to deal with market power issues. Question:
should Congress authorize FERC to require utilities and other
transmission owners to join regional transmission groups or RTOs?

Mr. OWENS. No.

Mr. DINGELL. Ma’am?

Ms. PRICE-DAVIS. Yes.

Mr. KEAN. Yes.

Mr. RICHARDSON. Yes.

Mr. DINGELL. Mr. English?

Mr. ENGLISH. Yes.

Mr. CAVANAGH. Yes.

Mr. ScHMIDT. Yes.

Mr. DINGELL. Should Congress authorize FERC to require dives-
titure of utility assets in order to mitigate market power?

Mr. OWENS. No.

Ms. PrICE-DAVIS. We believe it should be an option.

Mr. KEAN. Yes.

Mr. RICHARDSON. Yes.

Mr. ENGLISH. No.

Mr. CAVANAGH. An option.

Mr. ScHMIDT. Yes.

Mr. DINGELL. Next question: should Congress adopt more strin-
gent standards for FERC approval of mergers?
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Mr. OWENS. No.

Mr. DINGELL. Ma’am?

Ms. PRICE-DAVIS. Yes.

Mr. KeaN. No.

Mr. RICHARDSON. Yes.

Mr. ENGLISH. Yes.

Mr. CAVANAGH. Yes.

Mr. ScHMIDT. Yes, and it should be a public benefits test, abso-
lutely.

Mr. DINGELL. PUHCA repeal; do you support PUHCA repeal on
a stand-alone basis, not at all, or only, or I am not sure how we
get a yes or no answer.

Question: do you support outright repeal of PUHCA?

Mr. OWENS. Yes.

Ms. PRrICE-DAVIS. Not until competition exists.

Mr. KEAN. As part of a comprehensive package.

Mr. RICHARDSON. Comprehensive and not until competition ex-
ists.

Mr. ENGLISH. No.

Mr. CAVANAGH. Comprehensive and not until competition exists.

Mr. ScHMIDT. It has to be part of a comprehensive package, oth-
erwise no.

Mr. DINGELL. Let us talk about PURPA repeal. Should PURPA
be repealed on a stand-alone basis? Mr. Owens.

Mr. OWENS. With PUHCA repeal, yes.

Mr. DINGELL. In other words, you are in doubt.

Ms. PrICE-DAVIS. On a stand-alone basis, no sir.

Mr. KeaN. No.

Mr. RICHARDSON. No.

Mr. DINGELL. Mr. English?

Mr. ENGLISH. No.

Mr. CAVANAGH. No.

Mr. SCcEMIDT. No.

Mr. DINGELL. Should Congress provide for the recovery of strand-
ed costs under PURPA; yes or no?

Mr. OWENS. Yes.

Ms. PRICE-DAVIS. Yes.

Mr. KEAN. Yes.

Mr. RICHARDSON. No position.

Mr. ENGLISH. No position.

Mr. CAVANAGH. Yes.

Mr. ScHMIDT. It is not necessary. You have the Tenth Amend-
ment.

Mr. DINGELL. You also, if I recall, have the Tucker Act. This com-
mittee, to its prodigious distress, learned about the Tucker Act
when we had to pay out $7.5 billion to create Penn Central Cor-
poration because we were careless in the setting up of the restora-
tion of the rail service in the Northeast. Ladies and gentlemen, I
thank you for your comments.

Mr. BARTON. Thank you. The gentleman from North Carolina,
Mr. Burr, is recognized for his questions.

Mr. BURR. I have a great deal of respect for my good friend, John
Dingell. I want to thank him for drawing on the consensus of our
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panelists today. I think it also shows the challenge for members.
I think that all of the answers were genuine.

I do not think there is anybody who is in the industry who would
not lobby for an unfair advantage. Not everybody can get it. That
is the unfortunate thing. So, I think that certainly the answers
were consistent with, not only your statements now, but your state-
ments in the past.

As we move forward, hopefully we will be able to find the balance
that I think all would agree has to be met, forced to in fact address
many of the questions that Mr. Dingell and other members have
asked. Let me just move to a specific things. Mr. Schmidt, define
market powers for me.

Mr. ScHMIDT. Market power is when there is too much of a con-
centration and control of a particular industry with a small indus-
try sector or entity.

Mr. BURR. Would our current structure in those States who have
not deregulated, not opened their retail markets because they are
monopolies, would that be market power?

Mr. ScHMIDT. Where you have a monopoly that is regulated, that
is market power. It is regulated, which is why it is accepted.

Mr. BURR. So, as long as it is regulated, we could accept market
power?

Mr. ScHMIDT. That is the definition of public utility regulation,
yes.

Mr. BURR. Would that be the case that we should not worry
about market power as long as we regulate it in an open market-
place?

Mr. ScHMIDT. I would prefer a model of competition in open mar-
kets myself.

Mr. BURR. Can you have regulated power and have an open mar-
ketplace?

Mr. SCHMIDT. You can if you have a natural monopoly that is
more efficiently existing as a monopoly. I think that is still where
we are as a wires utility. I do not think anyone is advocating that
we should duplicate the wires that run down the streets to every-
one’s home and business. That is a natural monopoly. Unless you
regulate it, there can be market power exercised there that would
be very detrimental to your constituents.

Mr. BURR. So, if we successfully address transmission, which Mr.
Sawyer is desperately trying to come up with the right language,
and we are all supportive of his efforts, and we are able to break
that out of generation, if generation were to stand on its own by
definition, nobody would have a market power advantage, as long
as competition existed.

Mr. ScuMmIDT. If it existed. The problem is you do have pockets
called load pockets of generation that was built with the wires that
are in place where there is not other generation today, and the only
people in that area without additional transmission can

Mr. BURR. Let me ask because your State had already done this.
This is a very important question for the committee. If you had a
situation where you had an area where there was a population,
and limited generation, and retail competition in that area, what
is the likelihood that an entrepreneur or a company, seeing that,
would build generation to try to feed that population?
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Mr. ScHMIDT. I would hope that is going to happen when we
open up the market.

Mr. BURR. Can we do that without removing the Federal barriers
that exist?

Mr. SCHMIDT. I am not sure which Federal barriers you are refer-
ring to. I hope we can do that.

Mr. BURR. We are all hopeful we can do that. Let me go to your
chart, if I could. I went down it. Again, I think that Nevada, like
other States, has moved forward. I am concerned with a re-regula-
tion. Let me just ask you about one specifically. Do you feel that
FERC is the only agency that could authorize mergers successfully?

Mr. ScHMIDT. No. I think the Department of Justice is very good
at doing that as well. We work with them in our State. I am with
my own State Department of Justice essentially. I have done seven
major mergers in the last 6 years within my own State govern-
ment. I did not worry about my public utility commission or the
FERC in many of them.

Mr. BURR. If you were to rate today the FCC on their merger ac-
tions in the new telecommunications world that we are in, how
would you rate them?

Mr. ScHMIDT. I hesitate to do that, but I smile with you.

Mr. BURR. So, clearly if we took mergers and we moved them to
the DOJ and the FTC, and they used the FERC as an expert, but
they were the ones that wrote the decision, since they do a majority
of the merger decisions, you would feel comfortable with that?

Mr. SCHMIDT. Let me tell you why my chart says allow FERC to
do it. FERC, in doing a rulemaking about 1% to 2 years ago, adopt-
ed or essentially referred to the Department of Justice’s Standards
For Evaluating Mergers. I think it is critical that the agency that
evaluates a merger have knowledge of the industry.

That is why I think FERC has some involvement or role. This
tricky question as to whether it should be DOJ or FERC, I do not
have a real strong opinion on that. The most critical part is that
someone do it, someone do it that has knowledge of the industry.

Mr. BURR. And someone do it that has knowledge of everything
that is tied to merger decisions, even the capital questions that fol-
low it, both understanding how they affect the merger, but also un-
derstanding if delays in decisions are made, how that capital is af-
fected.

Mr. ScHMIDT. Yes. Do not misread my chart. Although there are
a lot of things there that only FERC could do, I see a substantial
amount of diminishment of certain things FERC does. In my own
State, my experience has been our State Commission has really
had to shift the type of entity it is.

It has gotten rid of auditors and it has replaced them with econo-
mists. It has gotten rid of some of the engineers who did all of the
planning work and micro-managed what the utilities were going to
build or not build, and it has replaced those with market experts
who are trying to evaluate making sure we have the right guide-
lines in place to entice companies to come and build power plants
in our State.

So, it is a change in regulation. I also see it as a diminishment,
which hopefully makes you happier. It is a diminishment of Fed-
eral activity in a number of areas. There are these areas where the
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Federal Government, if it does not play a role, natural market pow-
ers that exist today will take a long, long time before you get sig-
nificant retail competition.

A good example of that, as Mr. Cavanagh to my right here has
said, is California. California opened its market. For small cus-
tomers, there is virtually no competition. Why? Because they regu-
lated parts of it in a manner in which I think they should not have
regulated.

Mr. BURR. I think the lesson from California is deregulation, not
reregulation. That is why I started with it in my statement. Mr.
Chairman, if I could just ask Mr. Cavanagh one question.

Mr. BARTON. One more and then we will have to go to Mr. Hall.

Mr. BURR. Mr. Cavanagh, you talked about in the Administra-
tion’s bill, the renewable portion, you spoke very favorable of.

Mr. CAVANAGH. Yes.

Mr. BURR. Let me just ask you relative to their bill, as I read
it, and I think as they have stated it to me, a State or an entity
has the opportunity to opt-in or opt-out.

Mr. CAVANAGH. Right.

Mr. BURR. Under the opt-out, though, that entity or that State
would be required to fulfill the 7.5 percent renewable portion found
in the bill.

Mr. CAVANAGH. Yes.

Mr. BURR. Do you believe that if they opt-out they should be held
to that new Federal standard?

Mr. CAVANAGH. I do, Congressman, even as I think they should
be held to other environmental standards. It is an interstate mat-
ter. Even Texas is not big enough to contain all of these pollutants.

Mr. BARTON. You are meddling now.

Mr. BURR. I thank the Chair for his indulgence.

Mr. BARTON. The distinguished ranking member of this sub-
committee, Mr. Hall, of the great State of Texas, for 5 minutes.

Mr. HALL. Mr. Chairman, thank you.

You know when we received the first bill when the former chair-
man of this subcommittee introduced his bill, there was a lot of
talk, and mumbling, and rumbling going around about stranded
costs. I think that I did not perceive that this committee had its
mind made up. That we listened to a lot of folks that said let them
eat those stranded costs.

Well, that is an invitation to the courthouse and everyone knew
that would not work. We have had a lot of hearings all over the
country, even Ms. Price-Davis in Richmond. I do not know why or
how this committee got sent to Richmond for a hearing, but we had
a nice hearing there; in Chicago, Atlanta, Dallas, and many hear-
ings here.

It seems to me, this committee is in unison on not whether or
not we are going to pay stranded costs, or whether or not they are
entitled to be reimbursed or paid for those, but how are we going
to do it? That seems to be the way everybody feels now. If you have
a different feeling to that, I would listen to it.

I think we have felt it was a little far-fetched to say these boards
of directors, who are honorable men and women, who had the best
interest of those that they served, were not going to foolishly throw
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any money away. They may have made some bad decisions, but at
the time I think they thought they were good decisions.

If they thought that, and I think you have to in law presume
that, and it takes testimony to remove it, that we have stranded
costs now. So, I have arrived to the point where I want to get be-
fore I ask my question. I had to work myself into that type frizzy.

Ms. Price-Davis, I think I like your idea on stranded costs. I am
not sure. I want to ask you, it seemed that you were a little vague,
but probably it is because you have already given us a nice long
statement. You did not want to stay too long on one subject, but
you say given that if possible Federal legislation should guarantee
that stranded cost recovery does not impeded competition. It is a
great statement and I like that.

It should not reward the inefficient at the expense of the effi-
cient. Common sense; that makes sense. It is a fact question. It
would take you to the courthouse. It should not impede technology
and innovation. I do not disagree with you on any of those. Who
ought to make that decision? Do you not think the States are in
a better position to make such a decision?

Ms. PrICE-DAVIS. I believe the States are in the position to make
the case-by-case decision on the factual basis. However, I think
they need Federal guidelines.

Mr. HALL. Well, do you think they need Federal instruction? Is
that what you are saying?

Ms. PrICE-DAvIS. I am thinking that they need a framework. For
example, they need to make sure that the stranded cost recovery
that is allowed——

Mr. HALL. You want the Federal Government to override a
State’s findings?

Ms. Price-Davis. No, sir.

Mr. HaLL. Then what kind of guidelines do you want to give
them?

Ms. PriCE-DAvis. I would like the Federal Government to state
that any stranded cost recovery allowed should be based on net,
non-mitigable stranded costs. There has been a great deal of con-
troversy in the States, at the various commissions, over the defini-
tion of stranded costs and the positions taken between the utilities
and the consumers on what is a stranded cost. We are looking at
whether net market value, proposed market value, or whether an
option is required of the properties.

Mr. BARTON. Would the gentleman yield?

Mr. HALL. Sure, I will yield.

Mr. BARTON. But every State that has addressed deregulation
and restructuring has accounted for stranded costs. Is that not cor-
rect?

Ms. PrICE-DAvVIS. To my knowledge, yes sir.

Mr. BARTON. Is there anything wrong with letting each State do
it the way they think is best for their State as opposed to the Fed-
eral Government trying to mandate how it is done?

Ms. PrIiCE-DAvIS. I think, sir, though that we have seen that the
lack of similarity between how the States are handling it is pre-
senting some problems in certain States. Some States have handled
it very well. Other States have in fact slowed down the path to
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competition by the way they determine stranded cost recovery
should occur.

Mr. BARTON. So, you really support a Federal mandate that
would preempt the legislature in Sacramento or the legislature in
Austin, or the legislature in Little Rock, or Richmond, Virginia?

Ms. PrIcE-DAvVIS. No, sir because what I am asking for is not a
Federal mandate. What I am asking for, as I said, are Federal
guidelines; something that gives guidance to the States when they
look at stranded costs.

Mr. HALL. Would you have those guidelines to be mandatory or
precatory? If you say precatory, I will go to the next question. Say
it. It is precatory. I do not believe you want the Federal Govern-
ment telling the State of Virginia how to handle their stranded
costs. I really do not believe that, but you may. You have a right
to.

Ms. Price-DAvis. I believe that the Federal Government needs to
provide the State of Virginia with some guidance. I have seen how
in the Virginia bill that has played out.

Mr. HALL. I agree. They ought to help them all they can. You are
not going to tell me that you think the States want to mandate
those types of guidance from the Federal Government to the States,
are you?

Ms. PrIicE-DAVIS. No, sir.

Mr. HALL. Thanks. You have been a good witness.

Now, I do not expect to get such good treatment from Mr.
English. I want to talk to him. In your testimony, Mr. English, you
argued that coops, electric coops, ought to continue to have access
to the Rural Utility Service Loan Program and preference power
from the PMAs. Are you familiar with the new style cooperatives
that have shown on the horizon? Should they be included on that?
Tell me whether they should or not.

Mr. ENGLISH. They are not eligible, as it is, under existing law,
for any kind of loans under the Rural Utilities Service. So none of
the new aggregation cooperatives, such as I mentioned in New
York and California, are eligible for any RUS funding at all.

As far as the PMAs are concerned, preference power, that too is
set out by law. I would simply point out two points with regard to
the existing borrowers from the Rural Utilities Service. Even
though we have about 10 percent of the consumers of the country,
we have nearly half of the infrastructure.

That infrastructure, just like interstate highways, are going to
have to be maintained. Whenever I left the Congress and I was a
member of the Agriculture Committee, if I remember correctly, in
January 1994 the cost of that program to the Federal Government
was some $150 million. This year it is less than $30 million.

It has been reduced substantially, but it still has to maintain the
same infrastructure, but none of the new cooperatives deal with
that. On PMAs, again, those people who are a part of that agree-
ment, those are the folks that came in and gave the assurance, in
some cases, when the power that was being sold by the PMAs, just
after construction of those dams was higher. They are not only pay-
ing for the cost of the power, the cost of building the dam, they are
also paying for environmental programs that are underway, irriga-
tion projects, recreation; a whole host of activities.
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Those are regional facilities that are benefiting the people in that
area, and the people themselves are paying for that cost. They are
paying for every prescribed Congressional cost that has been out-
lined under the existing law. I would say that bond or that contract
is just as valid as any of those contracts we are talking about on
stranded costs and should remain.

Mr. HALL. Let me see if I can get you 5 more minutes, Glenn.
Could I have another minute, Mr. Chairman?

Mr. BARTON. We are giving you a Texas 5 minutes, so you can
continue. Mr. Rush is waiting patiently. So, he reserves the right
to object.

Mr. Hall. Do you glean anything in any of the bills that you have
examined, including Mr. Pallone’s if you have seen a summary of
it or anything, that would give these entities that have no distribu-
tion facilities of their own a change in the law? Is that in any of
these bills?

Mr. ENGLISH. Mr. Chairman, let me first of all, draw on my Con-
gressional experience and say that the chairman was taking count
on how many votes for each of the bills. I hope you will mark up,
Mr. Chairman, a vote for each of the bills for me. I love them all.

Let me very quickly say the thing that troubles me the most in
what I am seeing in all of the bills, most troublesome factor that
I have seen is the lack of recognition of the fact that individual con-
sumers and citizens of this country should have the right to do this
for themselves.

I see, unintentionally, some impediments that are being put into
some of the legislation in this effort to just kind of grossly address
major problems that may affect the big power companies, or may
affect others that want to get into this business. That is the biggest
concern I have at this point.

Mr. HALL. Before I yield back my time, Mr. Chairman, I want
to say I cannot wait until we get this written down where I can
read it an see what Mr. English has said.

Mr. BARTON. Before I recognize Mr. Rush, Mr. Stearns chaired
the hearing while I went to my Delegation lunch. Apparently, after
I left there is about 40 votes for Stearns, and no votes for anybody
else. So, we may have to do a recount on that. The very patient
gentleman from Chicago, Congressman Rush, who is recognized for
a Chicago 5 minutes.

Mr. RusH. Thank you, Mr. Chairman. Mr. Chairman, I really
want to commend you for this hearing. I want to commend all of
the witnesses. It has been really interesting this morning. I have
a couple of questions and I want to direct my initial question to
Mr. Cavanagh.

It was suggested that we adopt a Federal renewal portfolio
standard to guarantee that a minimum level of additional renew-
able generation be developed in this country. The RPS will require
the electricity sellers to cover a percentage of their electricity sales
with generation from non-hydro electric renewable technologies,
such as wind, solar, biomass, or geothermal generation.

The RPS requirement initially will be set close to the ration of
RPS-eligible generation to retail electricity sales projected under
baseline conditions.
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Mr. BARTON. Congressman, for some reason, they were getting
some feedback through your microphone. You might come a little
closer this way and try that one because it seems to be causing a
problem.

Mr. RusH. Additionally, there would be an increase in RPS re-
quirements in 2005, followed by an increase to 7.5 percent in 2010.
The RPS would be subject to a cost cap and would sunset in 2015.
It seems that a must-die provision, like PURPA or PUHCA should
be repealed because it is inconsistent with the compatible electric
market.

With that said, this is the question. Does the possibility exist
that the renewable mandate proposal will lead to lower prices for
consumers? Should we consider something like what Illinois has
done, provide for a renewable energy fund to support renewable
generation technologies?

Mr. CAVANAGH. Congressman Rush, I just tried to make the
point that I think what the administration is proposing and Con-
gressman Pallone are proposing, in both their renewable portfolio
standards and their public benefits trust, is an effort to support
and buildupon what States like Illinois have done. That is I do not
view these as incompatible approaches.

Basically, these are market-based financial incentives to expand
the contribution of renewables and efficiencies at the lowest pos-
sible cost. That is absolutely in the spirit of what the best of the
States have been doing, and it is what the Federal Government
would be doing. It would be encouraging more States to follow the
lead of States like Illinois.

1M;". RuUsH. Mr. Schmidt, would you comment on my question
also?

Mr. ScHMIDT. My national association has not taken a position
on portfolio standards. I will tell you in my own State, I personally
supported one. I think the critical aspects of it are that it needs
to be clear that it applies to new resources.

It should not be a windfall, by definition of the percentage, for
the existing renewables who have already made the investment,
have taken the risk, and are already in existence. It should be a
standard that applies to developing new resources.

Also, I think that it is important that you recognize in that me-
tering issue, renewables can be developed in a portfolio standard
to encourage central power plant development. The most efficient
renewables that are beginning to emerge are onsite generation.

Without net metering legislation, which has now been adopted by
20 States, it is not going to happen in other States. The momentum
is encouraging on net metering, but the standards have been incon-
sistent in the different States, and there are still 60 percent of the
States that have not adopted it.

So, our association does support net metering energy legislation.
That may be part of a Federal bill. We would encourage and sup-
port that. We also encourage if you do some sort of portfolio, make
sure it applies to new resources and does not become a windfall for
any existing generators.

Mr. RusH. Mr. Schmidt, on your chart there, I cannot see exactly
what number that is, but under universal services, you have indi-
cated that the Federal Government should look at standards and



141

principles in terms of universal services. Can you expound upon
what those standards and principles would entail? What would
they look like?

Mr. ScHMIDT. There is a general standard in the Largent-Markey
bill that I find acceptable. I do not think you need to go a lot be-
yond that. I think what you need is a standard. It is important to
have in Federal law that is still a policy of this Federal Govern-
ment to have everyone in this country have affordable electric serv-
ice. I think that is very important.

Sometimes we get caught up in the competition. I will tell you,
in my own State a number of utilities have looked at trying to get
out of the obligation to serve. It has been a debate that has oc-
curred in several States now. That is a negative step, if that is
what moving to competition is about.

We need to have, as a first policy, we are trying to make sure
everybody has electricity. That is what has made this country
great. The fact that we expanded to the rural areas, even at an in-
vestment cost to the Federal Government. We do have low-cost af-
fordable electric in most area of this country.

Just like in telephone where you did a universal service stand-
ard, you should do a universal service standard for the Federal
Government. I am not saying do a fund like in telephone or in
some other areas, but I am saying have a standard so that, that
is a principle Nationwide.

Mr. HALL. So, you would not be in favor of the administration’s
Public Benefits Fund, the $3 billion Public Benefits Fund, that the
administration is proposing?

Mr. ScHMIDT. My association does not have a position on the
exact Public Benefits Fund that is in the administration’s bill. We
do support low-income, low-cost programs that assist ratepayers in
being able to afford electricity.

We have been consistent over the years in supporting the
LAHEAP Program, which has kept affordable electric service for
many years. We do not have a position on the level or the type of
fund that is in the administration’s bill.

Mr. BARTON. Will the gentleman yield on that point?

Mr. RUSH. Yes.

Mr. BARTON. Your association does not have a problem if States
maintain these programs. As far as I am aware, every State that
has acted has maintained some sort of a low-income assistance pro-
gram. Is that not correct?

Mr. ScuMIDT. I wish I could say that were true, but my own
State is an example where we did not adopt a program.

Mr. BARTON. What State is that?

Mr. ScHMIDT. Nevada.

Mr. BARTON. Nevada.

Mr. ScHMIDT. Frankly, there are a lot of States in the southeast
and in the western United States that do not have a low-income
program.

Mr. BARTON. Is there anybody in Nevada that is low-income? It
seems like I contribute quite a bit to the economy every time I go
out there.

Mr. ScuMmiDT. Well, I could gamble and say no, but we do have
those people. We are assisted through LAHEAP. Our association
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does have a position though on if a Public Benefits Fund is estab-
lished, that it be a matching program and that it be consistent with
States participating in those programs and allow the States to ad-
minister the programs, and not create a new Federal bureaucracy
to administer the programs.

Mr. BARTON. I yield back to Mr. Rush.

Mr. RUSH. You wanted to say something?

Mr. CAVANAGH. I wanted to associate myself with that, but just
remind the chairman, rule of thumb. The last 3 or 4 years, 50 per-
cent reductions across the board in these public benefits invest-
ments, including low-income. So, yes, the States are continuing to
do it, but at a much lower level. Hence, the restoration plea.

Mr. RusH. Mr. Chairman, I have one final question. Either Mr.
Schmidt or Mr. Cavanagh can answer. Should the Federal public
benefits standards preempt any State benefits standards?

Mr. CAVANAGH. I think I answered that, no. I think the State
programs should be consistent with, and they should be matching
programs to the extent possible.

Mr. ScuMIDT. I will gladden the chairman’s heart by agreeing.

Mr. RusH. Okay. Thank you, Mr. Chairman.

Mr. BARTON. Thank you, Congressman Rush.

Before I recognize Mr. Wynn, I believe the unemployment rate
has declined quite a bit in the last 2 or 3 years too. That might
have something to do with some of these programs going down.

The distinguished gentleman from Maryland, who has been very
patient, Mr. Wynn, for 5 minutes.

Mr. WyYNN. Thank you very much, Mr. Chairman.

Mr. Schmidt, I believe your fifth item had to do with reliability
and essentially a FERC oversight of an independent industry reli-
ability organization, if that is a fair characterization. My question
basically is to the panel. Does anyone on the panel object to that
kind of FERC oversight as a mechanism to address the reliability
issue?

[No response.]

Mr. WyYNN. Okay, great.

My second question is to Mr. Schmidt, in view of the fact that,
what, nearly two dozen States have already moved toward deregu-
lation, would it be appropriate to begin to put that mechanism in
place now with FERC oversight?

Mr. ScHMIDT. Yes. I think it is time to do it now. The standards
of the legislation really that has been drafted by the NERC rep-
resentatives is something that we were here a couple of months ago
before this committee and supported. We continue to support that.

Mr. WynNN. Okay. Thank you.

Your third item, market power, I do not know if this is an accu-
rate analogy, but in telecommunications, we have essentially tried
to address the same issue with, at best, mixed results. Given the
trend toward mergers, market concentration and the like, can you
expound a little bit on what role you see the Federal Government
playing in this whole market power issue?

When you start talking about limiting, concentration, mergers,
these types of things, structuring market power, I become a bit un-
easy as to whether or not the Federal Government is getting into
an area where maybe it ought to play but really, for practical mat-
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ters, cannot play given the fact that this is a very capital-intensive
industry. How is this going to work in your mind? I would like to
hear other opinions as well.

Mr. ScHEMIDT. My preference is structural separation. If you have
a vertically integrated utility and you allow it to continue to exist,
it will be very slow until you get to meaningful competition. If you
cutoff, and you say competition is at the top level of generation,
and at the other level of that distribution transmission, you still
have clear market power, and a monopoly circumstance that is
likely to exist for another decade. Then there needs to be some-
thing in between those. A utility really ought to make a choice. If
it wants to go into and continue its vertical integration, you are
going to have to have strong affiliate rules that prevent self-dealing
and abuses of market power that could exist. Even with that, you
are going to still have some problems.

The problems you have now, which I think is over-regulation,
would be unnecessary with structural separation, is where you
have a load pocket area and you have power plants that are built
for a particular group of customers, and you do not have adequate
transmission so they can buy power all hours of the year from
someone else, there is market power there. Whoever owns that
plant has it.

Mr. WyYNN. Can I jump in for a second just to clarify something?
Should that be addressed by divestiture, or by transmission, ad-
justment of transmission assessibility.

Mr. ScaMmIDT. Utilities have found that divestiture is the clean-
est, quickest way to deal with it. At most, many utilities are start-
ing to sell off their power plants. It has been a great windfall for
many too because the market price for those has been even greater
than many expected.

Mr. WyYNN. Exactly. Why should the Federal Government to
make those decisions as opposed to the marketplace?

Mr. ScHMIDT. I am not saying the Federal Government should.
I am not saying you should pass a law that says you mandate di-
vestiture. I am saying where there are market power cir-
cumstances, and FERC makes a finding of those, FERC should, as
a remedy, have the tool of ordering divestiture.

Mr. WYNN. Does FERC have the experience of making these
kinds of decisions, given that we have never been involved in this
kind of competitive marketplace? In other words, we are asking
them to undertake something that now the FCC is grappling with,
again, with mixed results. Are we opening up something that we
really do not have the capability to handle?

Mr. ScuMmiDT. Well, the Department of Justice clearly has the ex-
perience of doing it and does it regularly. We just negotiated a gro-
cery story circumstance that did the same thing. We approved a
merger, ordered divestiture of the plants and we maintained com-
petition.

Mr. WYNN. So, this ought to be through Justice rather than
FERC?

Mr. ScHMIDT. I think Justice can do it, but Justice does not have
the expertise developed yet in the electric industry and FERC does.
Now, I think as I have talked to Mr. Burr about, I think ultimately
this may shift to Justice, but in the interim, FERC is the entity
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trying to establish a competitive marketplace. FERC is the best
place to put it first. FERC has deferred to Justice on their stand-
ards. So, I do not think you are going to get an inconsistency.

Mr. WynNN. I thank the gentleman. Mr. English.

Mr. ENGLISH. Just a point that I wanted to make, Mr. Wynn. I
think there is another issue here. This is what I was concerned
about a little bit earlier. We are kind of glossing over things.

It is one thing if you are talking about some group, a big power
company that has generation all the way down through distribu-
tion and is worried about competition. It is something else when
the consumers themselves own the distribution and the consumers
themselves own the generation.

Now, if you are going to come in and apply the same laws and
say, okay, you consumers cannot own your own generation, that is
much like having your own backyard garden and you are growing
your own tomatoes, and they say, well, you have got to sell your
tomatoes in the marketplace and you have got to buy them from
the grocery store. You cannot consume your own tomatoes.

If we get ourselves into this kind of dilemma, that is where I see
a real concern. There has to be a freedom in this legislation for con-
sumers to take care of their own needs without this kind of blanket
approach to everyone who is involved in the generation or distribu-
tion of electric power.

Mr. WyNN. Thank you. I see my time is up. Thank you, Mr.
Chairman.

Mr. BARTON. Thank you, Mr. Wynn. You questions, I thought for
a minute I was sitting down there. I had to make sure it was you
and not me. That is where I used to sit about 6 years ago. So, ap-
parently there is something about that chair.

Mr. WyYnNN. Your aura is still here.

Mr. BARTON. It creates a market pro-competition aura there. I
am not going to ask any questions because I have talked to most
of you individually. I have certainly talked to your groups collec-
tively. I may have some questions in writing. I know Mr. Burr has
a few and Mr. Sawyer has indicated they are going to have some.

We have another whole panel and we are going to start voting
on the tax bill here fairly quickly. I want to commend each of you
and your organizations for coming today, and for the seriousness
with which you have looked at the bills that have been introduced.
I hope that we have another subcommittee draft, on a bipartisan
basis, that is available for you to review just as seriously in the
next several weeks.

So, this panel is released. We would like the second panel to
come forward now.

Let me have everyone’s attention. We have a series of votes right
now. Instead of trying to start, it has been suggested by the Minor-
ity that we go ahead and have a short recess so we can go vote,
and you all can eat lunch and have personal convenience breaks.

So, we are going to reconvene at 2:30 p.m. I will be here at 2:30
p.m. I hope, at a minimum, the panel is here at 2:30 p.m. and any-
body who wants to listen to their testimony.

So, we are in recess until 2:30 p.m.

[Brief recess]
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Mr. BARTON. We want to welcome our second panel. One of our
panel members had an airplane at 2 p.m. left, Ms. Darlene Kerr
who was representing the PURPA Reform Group. So, her state-
ment, as the others, are in the record in its entirety, but she will
not be here to give a verbal summary of it.

[The prepared statement of Darlene Kerr follows:]

PREPARED STATEMENT OF DARLENE D. KERR, EXECUTIVE VICE PRESIDENT AND CHIEF
OPERATING OFFICER, NIAGARA MOHAWK POWER CORPORATION ON BEHALF OF THE
PURPA REFORM GROUP

1. Introduction

Mr. Chairman and Members of the Subcommittee, I am Darlene Kerr, Executive
Vice President and Chief Operating Officer of Niagara Mohawk Power Corporation.
I am here today testifying on behalf of my company, and the PURPA Reform Group.
The PURPA Reform Group, an ad hoc coalition of utilities! concerned about the
Public Utility Regulatory Policies Act of 1978 (“PURPA”), was established in 1995
to encourage Congressional and FERC reform of this statute. I very much appre-
ciate the opportunity to testify on the legislation that has been introduced in the
House of Representatives addressing PURPA.

Niagara Mohawk Power Corporation (“Niagara Mohawk”), a subsidiary of Niagara
Mohawk Holdings Inc., is an investor-owned energy services company that provides
electricity to more than 1.5 million customers across 24,000 square miles of upstate
New York. In addition, Niagara Mohawk delivers natural gas to more than 500,000
customers across 4,500 square miles of eastern, central and northern New York.

Niagara Mohawk also is in the unfortunate position of being one of the most
PURPA burdened utilities in the country. Our above-market PURPA costs have
been estimated at almost six billion dollars, or about three-quarters of our total
above market costs. While we have acted to limit the impact of PURPA costs by buy-
ing out and restructuring contracts where possible, Niagara Mohawk and its cus-
tomers will bear the burden of above-market PURPA costs for years to come. I hope
this puts into perspective our interest in this issue.

On many electric industry restructuring issues, a legislative consensus unfortu-
nately still seems to be elusive, despite some 4 years of debate in this body. With
respect to PURPA, however, I believe that a consensus does exist between all major
stakeholders, and that consensus is reflected in several of the bills that have been
introduced in this Congress and referred to this Committee. In particular, H.R.
1138, the “Ratepayer Relief Act,” introduced by Congressman Stearns and cospon-
sored by 22 other Members, H.R. 667, “The Power Bill,” introduced by Mr. Burr,
H.R. 1587, “Electric Energy Empowerment Act of 1999,” also by Mr. Stearns, and
H.R. 2050, the “Electric Consumers” Power to Choose Act,” by Mr. Largent and Mr.
Markey, satisfactorily address the unfortunate legacy of PURPA. H.R. 1828, the Ad-
ministration’s bill, does not.

H.R. 1138, H.R. 667, H.R. 1587 and H.R. 2050 all do three things with respect
to PURPA. They each:

(1) prospectively repeal the PURPA Section 210 power purchase obligation;

(2) protect existing contracts; and

(3) deal with the legacy of above market costs by directing the FERC, which has
jurisdi(cltion over these federally-mandated contracts, to ensure that costs are re-
covered.

The Administration’s bill would prospectively repeal PURPA and protect existing
contracts but is silent on what happens to federally-mandated PURPA costs. For
this reason, the Administration’s bill is unsatisfactory and falls outside of the main-
stream consensus which I believe exists on this issue.

The approach represented by H.R. 1138, H.R. 667, H.R. 1587 and H.R. 2050 rep-
resents a reasonable compromise of the three major issues (prospective repeal, pro-
tection of existing contracts, recovery of costs) presented by PURPA. More impor-
tantly, it is legally the right thing to do and represents good public policy. The emi-
nent reasonableness of this compromise is clear from the support that this approach
has received from the Electric Power Supply Association (“EPSA”), the major trade
association representing PURPA project developers, the United States Chamber of

1Members of the PURPA Reform Group include: Central Maine Power Company; Niagara Mo-
hawk Power Corporation; GPU, Inc.; Duke Power Company; Edison Electric Institute; New York
State Electric & Gas Corporation; Sempra Energy; Florida Power Corp.; and Puget Sound En-
ergy.
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Commerce, Members of Congress, and PURPA-burdened utilities. I strongly urge
you to include the text of H.R. 1138, the Stearns bill, as the PURPA module of the
comprehensive legislation that you hopefully will develop over the next several
weeks.

1I. The Legacy of PURPA

There is no longer any real debate over whether to repeal PURPA. All bills ad-
dressing PURPA prospectively repeal the Section 210 mandatory purchase obliga-
tion. The only two remaining issues are whether to protect existing contracts, and
if so, who has responsibility to address cost consequences of protecting them. Never-
theless, I think it useful to highlight the history of PURPA to illustrate how we got
to where we are.

PURPA was enacted as one of the original components of the Carter Energy Plan
to alleviate the oil and natural gas shortages of the late 1970s. The intent of
PURPA was to encourage conservation and promote the development of renewable
fuels. It did this by establishing a special class of power generators, known as quali-
fying facilities (“QFs”), and it required utilities to buy all electricity that these quali-
fying facilities wished to sell. In general, a QF must be of a certain size, burn cer-
tain renewable or waste fuels, or produce steam for commercial or industrial use
as well as electricity.

PURPA mandatory purchase obligations generally are long-term, 25-30 years in
most cases, and often have price escalator clauses built into them. Pursuant to regu-
lations adopted by the FERC, PURPA project developers have the option of “locking-
in” administratively-forecasted prices for the entire duration of the contract, or al-
lowing prices to be reset periodically. Not surprisingly, most project developers have
chosen to lock-in prices for the duration of the purchase obligations. And, unlike
utility investments, PURPA preempts the states from adjusting, modifying the
terms, ((i)r engaging in utility-type rate regulation of these obligations once they are
imposed.2

PURPA was not intended to lead to costs above those available elsewhere, but
that has been the result. A 1996 study by the Utility Data Institute found that
while the average cost of wholesale power was 2.85 cents/kwh, power purchased
under federally-mandated contracts with PURPA generators averaged 6.64 cents/
kwh, or over twice as much. Nationwide, electric utilities and their customers are
paying $7.8 billion a year in above-market prices to PURPA developers.3 PURPA
contracts are one of the largest components of utility above-market costs—some $42
billion in net present value terms.# While PURPA contracts account for just 7 per-
cent of all electricity sold into the grid, these contracts represent nearly 30 percent
of the total above-market cost for investor-owned utilities, publicly-owned utilities
and co-ops. Unfortunately, over 60% of PURPA contracts do not expire until after
the year 2010.5

Besides the high cost of PURPA power, PURPA is inconsistent with wholesale
competition that has been a reality since 1992 and with retail competition that is
a reality for utilities serving over half the population in the country. Electricity gen-
erators and wholesale customers today have access to each other under the same
terms and conditions applicable to the utility owning the transmission wires. Retail
customers in some 23 states have, or soon will have, open access to the suppliers
of their choice. This open access has sharply increased competition for sales of elec-
tricity, but it also has resulted in a substantial competitive disadvantage for utilities
Wflich have been federally mandated to purchase power from PURPA qualifying fa-
cilities.

As a consequence of the changes that are sweeping through the industry, many
utilities, including Niagara Mohawk, have decided that they no longer will be in the
generation or electricity supply business and are selling their generation assets. Un-
fortunately, they are still obligated to buy power from QFs, whether they need it
or not. This makes no sense. Thus, continuing PURPA impedes the transition to a
competitive retail market. On this, there can be no debate.

1II. Dealing With PURPA is a Federal Responsibility, Not a State Issue

I often hear the argument that Congress should leave the issue of PURPA costs
up to the States. With all due respect to those making this argument, this ignores

28See, e.g., Freehold Cogen. Assocs. v. Bd. of Regulatory Comm’rs of New Jersey, 44 F. 3d 1178
(3rd Cir. 1995), cert. denied, 516 U.S. 815 (1995); Smith Cogen. Mgmt. v. Corporation Comm’n,
863 P.2d 1227 (Okla. 1993).

3Utility Data Institute, Measuring the Competition: Operating Cost Profiles for U.S. Investor-
Owned Utilities 1995 (1996).

4I§iesource Data International, Power Markets in the U.S. 1996 (1997).

51d.
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the law, sound public policy, and is tantamount to urging the Congress to leave the
scene of an accident it caused. If the States had jurisdiction over PURPA contracts,
I am confident that they would be able to satisfactorily address the problems we
now face with over-market PURPA contracts by requiring the renegotiation or ter-
mination of these contracts. There would be no above market costs if this were the
case. Unfortunately, the States do not have jurisdiction and cannot force renegoti-
ation. Past efforts to give states jurisdiction over these contracts have been met with
strong opposition from PURPA project developers, fuel suppliers and financiers.
There is no reason to believe that the situation will be different today.

Sales from QFs to utilities are wholesale sales of electricity (QFs are not author-
ized to sell at retail). Since passage of the 1935 Federal Power Act, wholesale sales
of electricity are exclusively subject to FERC jurisdiction. While PURPA established
a role for the States in exercising authority delegated to them by FERC, the funda-
mental Federal Power Act allocation of jurisdiction was not disturbed. The FERC
retains jurisdiction over PURPA contracts. Indeed, Section 210(e) of PURPA author-
izes the Commission to promulgate regulations under which QFs are exempt from
“State laws and regulations respecting the rates, or respecting the financial or orga-
nization regulations of electric utilities. ..if the Commission determines such exemp-
tion is necessary to encourage cogeneration and small power production.” The Com-
mission has promulgated such regulations, and the courts have uniformly held that
the FERC has preempted the states from regulating or modifying the rates, terms
or conditions of PURPA contracts.6

Under the Supremacy Clause of the United States Constitution, State law that
conflicts with federal law must give way. This supremacy extends not only to federal
statutes themselves but also to the actions of a federal agency acting within the
scope of its congressionally delegated authority. With respect to PURPA, FERC’s im-
plementing regulations requires that the rates for purchases from QFs shall be at
the utility’s avoided cost rate 7 and that such rates shall be “just and reasonable to
the electric consumers of the electric utility and in the public interest.”8 Thus, as
a matter of law, FERC has found QF rates to be “just and reasonable and in the
public interest” if they equal a utility’s avoided costs and it has required purchasing
utilities to pay QFs this avoided cost rate. Any effort by a state to reduce a rate
deemed just and reasonable by FERC, by restricting a utility’s ability to recover
these costs and thus “trapping” them, would conflict with FERC’s just and reason-
able rate determination. Therefore, such state action cannot stand. To do otherwise
would allow states to undermine FERC’s jurisdiction over wholesale transactions.

In Nantahala Power & Light Co. v. Thornburg, the Supreme Court reversed a de-
cision by the North Carolina Utilities Commission which had allocated purchased
power between two owners of hydroelectric powerplants in a way that differed from
the allocation of power ordered by FERC. In rejecting the position of the State of
North Carolina, the Court determined that the states must allow recovery of FERC-
approved wholesale rates.

[A] state utility commission setting retail prices must allow, as reasonable oper-
ating expenses, costs incurred as a result of paying a FERC-determined whole-
sale price...Once FERC sets such a rate, a State may not conclude in setting
retail rates that the FERC-approved wholesale rates are unreasonable. A State
must rather give effect to Congress” desire to give FERC plenary authority over
interstate wholesale rates, and to ensure that the States do not interfere with
this authority.®

When FERC sets a rate between a seller of power and a wholesaler-as-buyer,
a State may not exercise its undoubted jurisdiction over retail sales to prevent
the wholesaler-as-seller from recovering the costs of paying the FERC-approved
rate...Such a “trapping” of costs is prohibited.1°

PURPA itself has been found to have preempted the States from denying the
passthrough of federally-mandated PURPA costs. In the leading decision supporting
this conclusion, Freehold Cogeneration Assocs. v. Board of Regulatory Commissioners
of New Jersey, the U.S. Court of Appeals for the Third Circuit ruled that a State
could not modify a long-term contract between a QF and an electric utility or deny
the passage of those rates to consumers because the State was preempted by PURPA.

6See, e.g., Independent Energy Producers Ass’n. v. California Pub. Util. Comm’n, 36 F.3d 848
(9th Cir. 1994); Smith Cogen. Mgmt. v. Corporation Comm’n, 863 P.2d 1227 (Okla. 1993); Free-
hold Cogen. Assocs. v. Bd. of Regulatory Comm’rs of New Jersey, 44 F.3d 1178 (3rd Cir. 1995),
cert. denied, 516 U.S. 815 (1995).

718 C.F.R. §292.304(b)(4) (1997).

818 C.F.R. §292.304(a)(2) and 292.304(b)(2) (1997).

9 Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953, 965-66 (1986).

(1;%18%‘ at 970; see also Mississippi Power & Light Co. v. Mississippi ex rel. Moore, 487 U.S. 354
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The court stated that “[a] state law may not only be preempted expressly by Con-
gress, but whenever it conflicts with federal law.”1! The court further held that
“[ulnder the Supremacy Clause of the United States Constitution, a federal agency
acting within the scope of its congressionally delegated authority has the power to
preempt state regulation and render unenforceable state or local laws which are
otherwise not inconsistent with federal law.” 12 The court concluded that “[blased on
the overall scheme of PURPA. .. we hold that Congress intended to exempt qualified
cogenerators from state and federal utility rate regulations”13 and that “once the
[state commission] approved the power purchase agreement between Freehold and
[the utility] on the ground that the rates were consistent with avoided cost, just,
reasonably, and prudentially incurred, any action or order by the [state commission]
to reconsider its approval or to deny the passage of those rates to [the utility’s cus-
tomers] under purported state authority was preempted by federal law.” 14

All States that have restructured their electric industries have allowed the contin-
ued recovery of federally-mandated PURPA costs. At least three, New Jersey, Mas-
sachusetts and New Hampshire, explicitly have found that they have been pre-
empted by federal law from denying recovery.15

In summary, we believe that the law is clear that the States have been preempted
by the Federal Power Act and PURPA from denying recovery of federally-mandated
PURPA costs. However, there are still creative legal and regulatory challenges to
this view, and these challenges create uncertainty, especially given the long dura-
tion of most PURPA contracts.16 This uncertainty raises the cost of capital to QFs
and utilities. In the case of utilities, these increased costs are reflected in higher
customer rates. Congressional clarification of the FERC’s obligation to ensure recov-
ery of federally-mandated PURPA costs is necessary to finally put this issue behind
us.

IV. Why Assurance of Cost Recovery is the Right Public Policy

In the competitive electricity markets now emerging across the nation, many utili-
ties cannot recover in their electric rates all the costs they previously incurred to
meet government mandates such as PURPA and to provide electric service to con-
sumers. Some have argued that this is just “too bad,” and that utilities should bear
the burden of “bad business decisions.” With respect to PURPA, however, there were
no “bad business decisions” (unless one considers complying with a federal law a
“bad business decision”) only legislative and regulatory judgments that were mis-
guided in many respects. Moreover, unlike investments in generating facilities, utili-
ties are not permitted to earn a rate of return (i.e., profit) on their PURPA manda-
tory purchases. So utility shareholders never have been compensated for the risk
associated with non-recovery of PURPA costs. Thus, to deny utilities recovery of
PURPA costs represents bad public policy and is unfair to utility shareholders.

There is another very practical reason for Congressional clarification of utilities’
continuing right to recovery of federally-mandated PURPA costs. In the words of the
Electric Power Supply Association:

[Blecause these purchases fulfilled a public service obligation, it is reasonable
for the utilities to recover the costs. To deny the utilities an opportunity to re-
cover the costs would signal that contracts entered into reasonably, and often
under a legal mandate, can be ignored. Abrogation of contracts will create a se-
rious disincentive to newcomers considering whether to enter competitive mar-
kets which will be built extensively upon contracts.

# ok ok

Today’s contracts must be honored to ensure that tomorrow’s contracts can pro-
vide the confidence needed for a robust market.1?

Protection of existing PURPA contracts brings with it a corollary federal obliga-

tion to address the costs of these contracts. It would be irresponsible for Congress

11 Freehold Cogen. Assocs. v. Bd. of Regulatory Comm’rs of New Jersey, 44 F. 3d 1178, 1190
(3rd Cir. 1995), cert. denied, 516 U.S. 815 (1995).

12]d. at 1190.

13]d. at 1192.

14]d. at 1194 (emphasis added).

15Re: Electric Industry Restructuring, Docket D.P.U. 96-00, at 273-80 (Mass. D.P.U. 1996); Re-
structuring the Electric Power Industry in New Jersey, Docket No. EX94120585y, at 112-15
(N.J.B.P.U., April 30, 1997); Re Restructuring New Hampshire’s Electric Utility Industry, 175
Pub. Util. Rep. 4th 193, 239-40 (N.H.P.U.C. 1997).

16See, e.g., In the Matter of the Petition of Atlantic City Electric Company for a Final Increase
in its Energy Adjustment Charge, 708 A.2d 775(1998).

17 Electric Power Supply Association, “Retail Electric Competition: Getting it Right!” 23-24, 35-
36 (January, 1999).
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to protect existing federally-mandated contracts while remaining silent on the con-
sequences of that protection. On the other hand, if the Congress were to transfer
jurisdiction over PURPA from the FERC to the states, and thus not protect existing
PURPA contracts, the result undoubtedly would be years of litigation and uncer-
tainty. Neither of these options represents sound public policy.

To help ensure the continued development of competitive electric markets, Con-
gress should clarify of the right to recovery federally-mandated PURPA costs.
V. Conclusion

Failure to face up to the federal government’s responsibility for PURPA costs will
only slow the transition to greater competition in the electric industry by increasing
utility and project risks, and guaranteeing years of counterproductive litigation.
Congress can strike a blow for a speedier transition to a more competitive electric
market, while respecting past government commitments, by repealing PURPA pro-
spectively, protecting existing contracts, and ensuring that PURPA costs can be re-
covered by those utilities that were forced to enter into PURPA contracts. Fortu-
nately, I believe that a consensus exists to do just that, and this consensus is re-
flected in a number of bills before you.

Mr. BARTON. We are going to hear from Mr. Dick Brooks who is
the Chairman and CEO of Central and Southwest Corporation. He
is representing the Repeal PUHCA Now Coalition; Mr. Mark
Crisson who is the Chief Executive Officer of Tacoma Public Utili-
ties. He represents the Large Public Power Council; Mr. James
Parkel, who is a member and on the Board of Directors of the
Amirilcan Association of Retired Persons. We are glad to have Mr.
Parkel.

Ms. Maria Zannes who is the President of Integrated Waste
Services Association; Mr. Marty Kanner who is the Coalition Coor-
dinator for Consumers For Fair Competition. We welcome each of
you. We are going to start with Mr. Brooks. Your statements are
in the record. We are going to give you 5 minutes to summarize
it and go right on down the line.

STATEMENTS OF E.R. “DICK” BROOKS, CHAIRMAN AND CEO,
CENTRAL AND SOUTHWEST CORPORATION; MARK CRISSON,
CHIEF EXECUTIVE OFFICER, TACOMA PUBLIC UTILITIES;
JAMES G. PARKEL, MEMBER, BOARD OF DIRECTORS, AARP;
MARIA ZANNES, PRESIDENT, INTEGRATED WASTE SERVICES
ASSOCIATION; AND MARTY KANNER, COALITION COORDI-
NATOR, CONSUMERS FOR FAIR COMPETITION

Mr. BROOKS. Thank you, Mr. Chairman.

I am Dick Brooks with Central and Southwest, Chairman and
CEO. I am here today to represent the Coalition Repeal PUHCA
Now. I do commend the chairman and the committee members for
all of the effort you have put forth on this bill and certainly on
PUHCA repeal. I would today like to express the views of the coali-
tion.

The coalition is only focusing on PUHCA repeal. So, I will keep
my remarks to that and provisions pertaining to same. Mr. Chair-
man, the coalition supports the passage of H.R. 2363, the Public
Utility Holding Company Act of 1999. It is a bipartisan bill intro-
duced by Congressman Tauzin and Congressman Towns.

This bill has been carefully developed, and crafted, and nego-
tiated, and compromised over the last several Congresses. It has
gotten the point that I think it is a culmination of the efforts over
the last several sessions. In our opinion, it is certainly ripe for con-
sideration and passage at this time.
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Since the Securities and Exchange Commission actually rec-
ommended repeal of this act in 1995, we think it has been a ques-
tion of not whether it is going to be repealed, but when it is going
to be repealed. In the 1980°’s a Republican Administration rec-
ommended to a Democratic Congress that we repeal PUHCA.

In the 1990’s, a Democratic Administration recommended to a
Republican Congress that we repeal PUHCA. Underscoring this
support, repeal language was included in the legislation introduced
this session, both by Republicans, Democrats, and by the Adminis-
tration.

Repeal provisions in the Tauzin-Towns bill provide replacement
of the 1935 act with a modernized Public Utilities Holding Com-
pany Act that guarantees that FERC and the States will have ac-
cess to books and records of the companies, of their affiliates, and
of all transactions occurring among the same.

It continues all FERC and State authority to regulate these com-
panies like they do today on whatever basis they feel is proper. It
grants FERC the power to decide who should be exempted under
the act. We support similar provisions under the Burr bill and
under the Bliley-Dingell bills.

The difference there is that there is an 18-month time period be-
tween enactment of the bill and its effective date, as compared to
the Tauzin-Towns bill, which is 12 months. We support either and
both of those. We like the repeal provisions in the Stearns bill,
quite frankly.

As a matter of fact, it may be a little bit more favorable to us
than others. The language there does not really reflect the conces-
sions that have been given up to represent consumer protection
over the last several sessions of Congress; so, that and other
amendments put on by the Senate during the last several sessions.

So, we do like the Stearns bill, but the language is maybe not
quite as conservative as it is in the bills we are talking about. The
Tauzin-Towns bill has undergone very rigorous scrutiny by the pol-
icymakers. That is why we say it is ripe for passage at this session.

I will say that the coalition strongly opposes language, any lan-
guage that would tie PUHCA repeal to retail access in the States.
The repeal language in the Largent-Markey bill, and any proposal
that would create a new exemption for the companies which offer
retail access, we strongly oppose.

Mr. Chairman and members, let me say this. If we do not repeal
PUHCA and we continue to delay that, and let this onerous act
continue to be applicable, first off, it will continue to hamper com-
petition in the States that currently offer choice or are planning to
offer choice on a date-certain.

Second, it encourages market power. One of the best ways to
start solving market power is to eliminate the act. As a matter of
fact we, as holding companies, can only expand or purchase assets
next door. It also limits people from foreign States from coming in
and being additional providers of generation.

It currently limits investment in growth opportunities in other
industries. It limits us from providing additional services to cus-
tomers we already serve. It would continue to favor foreign inves-
tors coming in and buying into our utility systems as compared to
our being able to do that. It limits us to be able to invest in foreign
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opporltunities compared to those companies who are not jurisdic-
tional.

Mr. BARTON. You need to summarize, Mr. Brooks. I hate you
rush you. You have waited a long time, but we have four other peo-
ple. We probably do not even have about 30 or 35 minutes before
we have to go vote again.

Mr. BROOKS. Yes, sir, I will. I will say this last point. If condi-
tional repeal is to get us to influence the retail choice in the States,
please reconsider because we have about as much influence in the
States as we have had in Congress in getting PUHCA repealed.

So, with that, Mr. Chairman, thank you for allowing me to be
here. I will be glad to answer questions at a later time.

[The prepared statement of E.R. “Dick” Brooks follows:]

PREPARED STATEMENT OF E.R. “DIicK” BROOKS, CHAIRMAN AND CHIEF EXECUTIVE
OFFICER, CENTRAL AND SOUTH WEST CORPORATION ON BEHALF OF THE REPEAL
PUHCA Now! COALITION

Mr. Chairman and Members of the Committee: The Repeal PUHCA Now! Coali-
tion (the Coalition) is pleased to submit this testimony to address the various pro-
posals providing for the repeal of the Public Utility Holding Company Act of 1935
(PUHCA) pending before the 106th Congress. The Coalition includes registered and
exempt electric and gas utility holding companies restricted under PUHCA. We
have supported enactment of PUHCA repeal legislation as recommended in 1995 by
the Securities and Exchange Commission in a report to Congress. The Coalition be-
lieves it is essential that PUHCA repeal legislation be enacted into law this year
and is pleased that most restructuring bills introduced this year contain some form
of PUHCA repeal. Simply put, repealing PUHCA is a pro-competitive step, and
eliminates a barrier to competition, a barrier to state restructuring efforts, and a
barrier to consumer benefits.

The Coalition commends the Committee for conducting a hearing at which the
need and urgency for PUHCA repeal may be made again this Congress. The Coali-
tion respectfully believes that all of the issues on restructuring the electric industry
discussed at today’s hearing need not be linked in order to establish and justify the
need to repeal PUHCA now. As discussed below, the Coalition believes that PUHCA
repeal must be considered independently, on its own merits. Keeping the 64-year
old statute in place frustrates competition, is a barrier to entry, and actually pro-
motes industry concentration. The industry and its regulators understand this and
the Coalition hopes to convince the Congress that the case for repealing PUHCA
now is overwhelming. Since the Coalition is united only on the need to repeal
PUHCA, these comments will be limited to the PUHCA provisions contained in the
several bills introduced thus far this Congress.

The Coalition supports legislation that repeals PUHCA and replaces it with a
streamlined regime that provides for adequate measures to provide consumer pro-
tections as a stand-alone measure. We support Congressmen Tauzin (R-LA) and
Towns (D-NY), and their cosponsors in their bipartisan effort to enact H.R. 2363,
the “Public Utility Holding Company Act of 1999,” to ensure that another Congress
does not conclude without considering PUHCA repeal.

Some background is necessary to understand the genesis and evolution of the pro-
visions of H.R. 2363. This bill’s provisions arose out of the SEC’s 1994-1995 yearlong
study on PUHCA’s continued relevance in today’s evolving electric and gas markets
and sophisticated utility oversight. The SEC study began in July, 1994, with a
round-table hearing at which consumer groups, rating agencies, State and Federal
regulators, industry representatives all analyzed PUHCA’s effectiveness and contin-
ued with an invitation for all interested parties to submit comments on all aspects
of PUHCA, pro and con. The SEC received thousands of pages of comments, with
only one out of over 110 participants suggesting that PUHCA should not be repealed
or modernized. All other interested parties agreed that PUHCA needed significant
revisions. And today, no knowledgeable party that understands the role of PUHCA
disagrees that PUHCA should not be significantly modernized. Those that argue for
delay or for the continuation of PUHCA do so for either unsubstantiated reasons
or for political expediency ignoring the overwhelming case made for repeal by the
objective experts.

Following the SEC’s 1995 report to Congress, a bipartisan bill was drafted incor-
porating the consumer protection provisions the SEC recommended. This bill was
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introduced in the 104th Congress. (S. 1317 by Senators D’Amato (R-NY) and Sar-
banes (D-MD), et al.). S. 1317 passed the Senate Banking Committee and was
awaiting final consideration by the full Senate before that Congress adjourned. A
companion bill (H.R. 3601 by Congressman Tauzin, et al.) was introduced in the
House but was not reported out of committee, notwithstanding several vigorous and
extensive hearings before the House Commerce subcommittees on the SEC’s report
and proposed legislation.

In the 105th Congress, a similar unconditional PUHCA repeal bill was introduced
in the Senate. (S. 621 by Senators D’Amato, et al.). In this Congress, the bill was
amended in the Senate to provide additional consumer protections but, again, Con-
gress adjourned prior to action by the full Senate. A companion bill to this amended
Senate bill (H.R. 3976 by Congressman Tauzin, et al.) was introduced in the House.
And again, notwithstanding additional committee hearings on the need to repeal
PUHCA, no action was taken by this Committee.

The provisions of H.R. 2363 are identical to the PUHCA repeal bills reviewed by
this Committee and reported, as amended, by the Senate Banking Committee last
Congress. Thus, H.R. 2363 reflects several years of negotiations and collaboration
between the FERC, the SEC, NARUC, Congressional staff, as well as various indus-
try stakeholders. It represents a carefully developed and negotiated compromise and
one ripe for Congressional action. It provides for PUHCA to be repealed 12 months
after date of enactment. It provides for sufficient consumer protection provisions in
a regulated, yet evolving restructured market. This bill grants FERC in wholesale
rate proceedings, and the State commissions in retail rate proceedings, access to the
necessary books and records of holding companies and their associate companies
when such are relevant to reviewing costs proposed to be recovered by regulated
public utilities in their jurisdictional rates. The bill also authorizes FERC to review
affiliate transactions between regulated and non-regulated associate companies
within holding company systems. FERC is empowered to determine which utilities
will be exempt under the new PUHCA, including those currently exempt from
PUHCA of 1935 and those currently free from FERC jurisdiction.

H.R. 2363 also ensures the continuance of all existing authority FERC and the
states currently have in reviewing affiliate transactions. Additionally, the bill con-
tinues all existing authority FERC and the States currently have under the Federal
Power Act and all applicable State law, respectively, to protect consumers.

In the event that Congress is unwilling to repeal PUHCA as a stand-alone bill
this year, the Coalition supports legislative language that has similar provisions to
H.R. 2363, and, as discussed below, several of the bills already introduced this Con-
gress has these provisions.

The Coalition strongly opposes, however, any language that conditionally repeals
PUHCA. As discussed more fully below, there exists no substantive reason why
PUHCA repeal should be tied to retail competition.

PUHCA repeal provisions similar to H.R. 2363 have been reproduced in four bills
introduced in this Session of Congress. Although essentially the same, each are dif-
ferent and will be discussed in greater detail.

H.R. 667, “The Power Bill,” introduced by Congressman Burr (R-NC), contains
language identical to the stand-alone bill introduced by Congressman Tauzin in the
105th Congress (H.R. 3976). It does not condition the repeal of PUHCA of 1935 rec-
ognizing that PUHCA stands in the way of effective competition within the several
States. It requires the keeping of certain books and records by holding companies
and their subsidiary companies and provides FERC and the States access to such
records if deemed relevant to disallow any cost recovery in a rate proceeding. Like
the H.R. 2363, it authorizes FERC to exempt companies from these requirements.
However, unlike H.R. 2363 that provides for a 12-month effective period from date
of enactment, the Burr bill provides for an 18-month effective period. Thus, it is
identical to S. 313 that has been reported out of the Senate Banking Committee and
is awaiting final action by the full Senate in the 106th Congress.

H.R. 1587, the “Electric Energy Empowerment Act of 1999,” introduced by Con-
gressman Stearns (R-FL), contains language similar to the unconditional repeal
PUHCA legislation introduced in the 104th Congress prior to the original Senate
Bill being amended. But for relatively minor differences in the stated purpose of the
repeal section, its provisions are identical to H.R. 3601 by Congressman Tauzin, et
al., and S. 1317 by Senator D’Amato, et al., of the 104th Congress. While the Coali-
tion does not object to these provisions of H.R. 1587, is should be noted that the
provisions of H.R. 667, H.R. 1828 and H.R. 2363 contain amendments adopted by
the U.S. Senate and incorporated in subsequent PUHCA repeal bills since the 104th
Congress. (See H.R. 3976 by Congressman Tauzin, et al.,, and S. 621 by Senator
D’Amato, et al., of the 105th Congress). These amendments clarified certain defini-
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tions and provided for certain exemption authority by the FERC. Like Tauzin’s H.R.
2363, the Stearns bill’s provisions become effective one year from date of enactment.

H.R. 1828, the “Comprehensive Electricity Competition Act,” introduced by Con-
gressmen Bliley (R-VA) and Dingell (D-MI), contains repeal provisions virtually
identical to the Tauzin and Burr bills. Like the Burr bill, Bliley’s bill repeals
PUHCA 18 months after the date of enactment. With this effective date, these provi-
sions are identical to those of S. 313 awaiting final consideration by the full Senate.

H.R. 2050, the “Electric Consumers’ Power To Choose Act of 1999,” introduced by
Congressmen Largent (R-OK) and Markey (D-MA), contains PUHCA repeal provi-
sions similar to those of H.R. 2363 but differs in one major way. PUHCA of 1935
is not unconditionally repealed as in H.R. 2363 but rather only if all but one of the
states within the service territory of public utilities of a holding company system
provides for retail electric or gas access. If two or more states within the service
territory of a registered holding company system have not provided for retail access,
PUHCA’s onerous restrictions continue to apply.

The Coalition strongly opposes this provision. This exemption scheme effectively
is a back-door mandate on the states regarding retail access. This approach is at
odds with the consensus that now exists on the Committee that Congress should
not mandate retail access on the states. Thus, Congress should not enact any legis-
lation that ties PUHCA repeal to whether the states order retail access in their re-
spective states.

H.R. 2050 also differs from H.R. 2363 in two less significant ways. First, the pro-
visions are effective 18 months from date of enactment. Second, an “exempt tele-
communications company” (ETC) authorized in the Federal Telecommunications Act
of 1996 is added to the list of those entities exempted from the PUHCA provisions.
The Coalition prefers a 12-month effective date since sufficient time has elapsed for
states to address any perceived regulatory gaps since the 1995 SEC report recom-
mending repeal but has supported bills with an 18-month effective date. The Coali-
tion does not object to the exemption of ETCs.

As described more fully under our attempt to debunk the several myths sur-
rounding PUHCA’s repeal, PUHCA repeal should not be held up for full-fledged
competition. The current restrictions under the Act are preventing the affected com-
panies from offering many services now that would benefit consumers. There cannot
be effective competition if the electric and gas utility segment of the competitive
market continues to be hampered by the Act.

There also has been one proposal suggesting that another class of exemptions be
created under PUHCA rather than repealing the Act. Current holding companies
registered under PUHCA would be permitted to become exempt from PUHCA’s re-
strictions if each of the public utilities of a holding company’s system unilaterally
offers retail choice to its customers even if their respective States have not man-
dated retail choice.

There are several problems with this approach. First, all experts agree that
PUHCA should be repealed now, because it unnecessarily prevents companies from
becoming competitive, is not necessary as part of today’s regulatory regime even
without retail competition, and because it has accomplished its goals. An exemption
would continue an unnecessary, burdensome regime for which no purpose exists for
its continuance.

Second, many exempt companies today support PUHCA repeal because it limits
their flexibility and efficiencies both structurally and financially. Adding another ex-
emption simply increases the burdens on all exempt companies. Rather than remov-
ing obstacles to competition and efficiencies, Congress is perpetuating them.

Third, such a provision is punitive to companies operating in the several States
that have decided for local reasons not to offer retail choice to its citizens at this
time. It is unclear how companies can offer such choice to its customers they are
obligated to serve in such states. PUHCA companies are faced with a clear dilemma:
If a State commission does not believe allowing a company the ability to offer choice,
the only real option left is the sale of the company to an entity that is not subject
to PUHCA. What are the public policy goals of such a proposal?

The Coalition thanks the Subcommittee on Energy and Power for this opportunity
to comment on the various PUHCA repeal proposals introduced this Congress. We
strongly believe that the case to repeal PUHCA had been made during this Con-
gress and the past two. The only question was when was Congress going to repeal
PUHCA, not if. However, with the recent proposals to tie PUHCA relief to customer
choice, we feel it necessary once again to make the case for repeal—even without
customer choice. Therefore, to reiterate the sound public policy reasons supporting
PUHCA repeal, the Coalition submits, once again, the case for PUHCA repeal.
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THE CASE FOR PUHCA REPEAL
I. INTRODUCTION

As everyone here knows, the electric utility industry is changing rapidly. Twenty-
four states have now enacted laws or regulations restructuring retail electric mar-
kets affecting 58% of the U.S. population. Other states are considering similar meas-
ures. As electricity markets become more and more competitive, the strictures and
limitations of PUHCA are not compatible with the current state of the industry.
PUHCA is outdated, duplicative and no longer serves the interests of consumers or
investors. PUHCA has become a regulatory anachronism, a barrier to competition
and innovation. It imposes unneeded restrictions, significant costs, and confers no
real benefit. The time to act to repeal PUHCA is now and the Repeal PUHCA Now!
Coalition urges the Congress to pass PUHCA repeal legislation as soon as it can
reasonably be done.

PUHCA repeal should not be held hostage to the important debate about the po-
tential further restructuring of the electric industry, or whether comprehensive fed-
eral electricity legislation is needed to benefit all consumers nationwide. From state
to state and here in Washington, the members of the Repeal PUHCA Now! Coalition
have been very active in this debate. But the Congress must realize that electric
utility restructuring issues impact all stakeholders in the electric utility industry,
not just the eighteen (18) active registered holding companies and one hundred fifty-
one (151) exempt electric holding companies. These electric utility restructuring
issues deserve serious study, discussion and debate. This discussion and debate is
well underway in the Congress. Already this Congress, there are no less than seven
bills currently pending in the Congress that would in some respect restructure the
electric utility industry, and other bills, including the Administration’s, are expected
to be introduced soon. As this reflects, the issues are as contentious as they are com-
plex. As a result, no meaningful consensus has emerged on whether, or even if, Con-
gress should enact comprehensive electricity legislation. A truly durable consensus
will not develop overnight. Thus, the Repeal PUHCA Now! Coalition strongly urges
that the debate on future electric policy move forward separately from consideration
of PUHCA repeal legislation.

Keep in mind, Mr. Chairman, that serious debate and discussion of these global
electric policy issues has only developed in the last two Congresses. Conversely, a
full merits review of PUHCA repeal started over seventeen years ago. In 1982, dur-
ing a Republican Administration, the SEC found that PUHCA’s statutory objective
had been achieved and recommended PUHCA repeal to a Congress composed of a
Republican Senate and a Democratic House. In the intervening seventeen years, the
case has been overwhelmingly built to show that conclusion was correct. In 1995,
during a Democratic Administration, after conducting another full study of
PUHCA'’s relevance, including significant public participation, the SEC again con-
cluded that PUHCA was no longer needed and that, with appropriate consumer pro-
tection provisions to assure effective regulation of utilities, repeal was the preferred
option.

The Repeal PUHCA Now! Coalition agrees. The SEC’s 1995 supporting analysis
is clear and irrefutable. Indeed, it has now been over twenty-five years that the
agency accomplished the goals Congress set for it when the PUHCA was passed in
1935. We agree with the SEC that leaving PUHCA in place burdens the industry
?_nd the agency, and does so at a cost to society that far exceeds any potential bene-
1ts.

Repealing PUHCA is important not just to the companies that for over 64 years
have borne the burden of its regulatory requirements, and whose ability to respond
to existing competition is handicapped by that Act, but to other utilities—gas and
electric—as well. On this issue, gas and electric registered holding companies are
united: we all need the ability to respond more freely and flexibly to market oppor-
tunities emerging daily as the States restructure retail electric markets and respond
to vigorous competition in the wholesale markets.

Similarly, companies now exempt from the Act’s requirements again both gas and
electric—also seek repeal. The potential application to them of the Act’s full stric-
tures, and the current imposition of limits on their ability to serve customers geo-
graphically or through additional utility services, hinders innovation and frustrates
an exempt holding company’s ability to compete in wholesale and retail markets.

While the future structure of the electric industry remains open to debate, there
is a much clearer picture with respect to the natural gas industry. The gas industry
has already experienced significant and historic regulatory and competitive changes.
All the gas registered companies now face competition in virtually every facet of
their business. Yet they remain subject to additional regulation over their lines of
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business, corporate structures and financing that their competitors do not have.
PUHCA'’s regulations impose higher costs and less flexibility, handicapping them in
meeting the demands of intensely competitive gas markets. Suffice it to say, repeal
of PUHCA, with appropriate consumer safeguards, is essential in letting these gas
companies compete and develop innovative products and services, while the regu-
latory agencies and legislatures, including Congress, consider further changes in en-
ergy policy as applied to the electric industries.

II. THE BURDENS OF PUHCA

Registered holding companies face burdensome and limiting requirements under
PUHCA. These burdens, which create severe disadvantages when compared to other
industry participants, include:

e We are limited to serving utility customers in a “single integrated” utility system,
which seriously restricts the geographic scope of our utility operations. As a re-
sult, we are hampered in offering services to others, even in our core business,
either by significantly expanding our operations or investing in other utilities,
as can be done by non-holding companies.

* We generally need prior approval from the SEC before our affiliates and subsidi-
aries can enter into contracts with each other. The SEC determination of the
terms (including whether the contract will be at market rates or at cost) is bind-
ing on rate regulatory agencies. As a result, opportunities to save some costs
or tod operate with efficiencies, available on short notice, cannot always be
seized.

e Our non-utility subsidiaries and we generally cannot issue or sell securities, or
alter the rights and powers of security holders, without prior SEC approval. As
a result, our capital structures are much more limited; and our ability to take
advantage of financing opportunities, especially in dynamic capital markets, is
more limited; and we cannot use several types of securities now widely accepted
as appropriate throughout the rest of our industries.

» Without special SEC approval, we cannot diversify into other lines of business—
under existing SEC interpretations, we are limited to the single utility business,
plus only such other businesses as “reasonably incidental, or economically nec-
essary or appropriate” to the operation of an integrated utility business. Even
with some recent SEC initiatives, business opportunities that would help addi-
tional economic development in our service territories, and even businesses that
if allowed to operate freely would save our customers money, may be foreclosed.
In addition, where exemptions do exist, they often contain technical require-
ments that prevent the use of efficient business structures and often restrict or
limit how registered companies can employ shareholder capital.

PUHCA places severe restrictions on registered holding company acquisitions of
natural gas distribution companies. The SEC has consistently refused to view an
electric system and a natural gas system as capable of constituting a “single inte-
grated public utility system”. The agency allows electric registered holding compa-
nies to “retain” a gas system only if the demanding standards of the Section 11
“ABC Clauses” are met. This requirement effectively precludes an existing electric
registered holding company from acquiring even a neighboring gas system and en-
joying the competitive convergence benefits enjoyed by numerous combination (elec-
tric and gas) exempt holding companies. A registered holding company could poten-
tially satisfy the ABC clauses only if it acquired or merged with an existing com-
bination company.

Even the exempt companies, although free of virtually all of the specific corporate
restrictions in PUHCA, are limited to serving utility customers in a specific geo-
graphic area, lest they lose their exemption. They also must be concerned about di-
versification, because the SEC has the power to revoke their exemption under the
so-called “unless and except” clause.

Although they were important at the time of the Act’s passage, the stringency and
severity of these restrictions make little sense today, especially as the utility indus-
try is restructuring. In the 64 years since 1935, securities markets have become
much more effective and efficient. The SEC’s other authorities under the Securities
Act of 1933, the Securities Exchange Act of 1934, and the Trust Indenture Act of
1939 assure that investors receive appropriate information and can make informed
decisions. Moreover, there is extensive financial and corporate information available
commercially through hundreds of magazines, newsletters, on-line computer serv-
ices, and network sources, enabling the markets to respond within hours of signifi-
cant events. Rating agencies, such as Moody’s and Standard & Poor’s, constantly
evaluate our management, financial integrity, and operations and rate us accord-
ingly. As a capital intensive industry dependent on the financial markets and being
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sensitive to the costs of such capital, we are committed to maintaining financial
flexibility through a strong capital structure and favorable securities ratings by such
agencies.

Similarly, the utility regulatory commissions, both FERC and the State Commis-
sions, have clearer authority than was in place in 1935. The standardization of util-
ity accounting, better staffing and more clearly defined requirements have all made
rate regulation more effective.

In light of the changes the electric industry is experiencing today, and expressly
in light of the authority that already exists in the SEC, FERC and the State Com-
missions regarding the securities markets and rate matters, PUHCA has become re-
dundant regulation. It lacks the flexibility to allow the companies to adapt to new
circumstances. Its model of the utility industry simply no longer comports with the
reality of what the industry is doing, and what FERC, the State legislatures and
State Commissions would like us to do. We need permanent relief today from the
unnecessary regulatory burdens imposed by the Act.

III. DEBUNKING THE MYTHS ABOUT PUHCA

There is strong bipartisan support for PUHCA reform. In the last two Congresses,
PUHCA repeal bills have had cosponsors from both sides of the aisle. Both Demo-
cratic and Republic Administrations, dating back to the Reagan Administration,
support PUHCA repeal. While not everyone may agree on all the details of potential
federal electric utility restructuring legislation, there is strong support that the time
for PUHCA to be repealed or reformed is now. With this in mind, it may be helpful
to address several of the last gasp arguments repeal opponents still make.

Myth No. 1: PUHCA cannot be repealed until retail competition is established.

As discussed above, effective retail competition can not be established unless and
until PUHCA is repealed. PUHCA'’s requirements and restrictions unduly limit and
burden virtually any utility company owning or operating any utility assets for the
production, transmission, transportation or distribution of electric energy or manu-
factured or natural gas within the United States. As discussed more fully below, not
Congress, the states, or the FERC can create a truly competitive environment with
PUHCA remaining in place.

In reviewing the issues that may need to be addressed this year, Congress should
keep in mind the level of activity concerning retail choice in the states and at the
FERC. As you know, almost every state currently has some type of electricity re-
structuring proceedings underway. Twenty-four states have implemented retail com-
petition frameworks, some on a phased-in basis.

Congress has wisely given the states and FERC significant time and latitude in
picking the pace, method and means for achieving retail competition. This approach
has allowed the states to proceed with retail competition tailored to their own re-
gional circumstances. This has provided Congress and regulators critical informa-
tion and experience to make informed decisions about any potential comprehensive
federal legislation.

Based upon the evidence to date, the states that are restructuring are in fact mov-
ing forward without federal intervention. From California to New York, Arizona to
Arkansas, Maine to Maryland, the states have passed laws or regulations to estab-
lish retail competition. Thus, the real question for the Congress to focus on is
whether the sixty-four year old statute is impeding the numerous state initiatives
to restructure retail electric markets. Does PUHCA help or hurt the existing and
future efforts to establish state ordered retail competition?

In the Coalition’s view, keeping PUHCA in place will hurt state ordered establish-
ment of retail electric competition. Simply put, the scope of retail competition will
be artificially constrained and truncated by a number of PUHCA’s regulatory re-
strictions. Let us give you several examples.

PUHCA forbids domestic Exempt Wholesale Generators (“EWGs”) from selling
power at retail. As a result, many low-cost generation suppliers refrain from making
retail sales because of PUHCA-related concerns. This applies to all entities—wheth-
er registered, exempt or non-holding companies. Indeed, any generation supplier
wishing to avoid a holding company structure would face potential PUHCA jurisdic-
tion if it were to setup a subsidiary and that subsidiary were to make retail sales.

Registered holding companies interested in making retail sales from facilities that
are distant from their franchised retail service areas must face the geographic con-
straints of PUHCA’s “integration” standard, which, as noted above, generally re-
stricts registered company “utility” operations to a regional scope. This means, for
example, that a registered holding company based in the Eastern U.S. would be ef-
fectively excluded from selling retail power from a facility located in California.
Similarly, an exempt holding company can risk its exempt status by undertaking



157

non-EWG sales outside the geographic boundaries defined by Sections 3(a)(1) and
3(a)(2). Thus, for example, a utility holding a Section 3(a)(1) “intrastate” exemption
cannot make substantial retail sales outside the state where the utility is incor-
porated and conducts most of its utility business. This does not promote economic
efficiency or a robust retail generation market.

In addition, many state restructuring laws call for or are contemplating the sepa-
ration of generation and transmission/distribution assets into separate corporate en-
tities. This aspect of restructuring can cause particular problems for both registered
and exempt holding companies. Think about it: can a 64-year-old piece of legislation
be applied to a different utility business than was conceivably envisioned in 19357
PUHCA was not designed to be flexible. PUHCA mandates a single geographically
and operational integrated structure, not well adapted to an evolving industry as
a result of federal and state restructuring competition initiatives. As noted earlier,
PUHCA isolates electric and gas systems to limited, discrete geographic areas. The
requirement under PUHCA that registered holding companies maintain a single, in-
tegrated utility business has quickly become problematic as governmental entities
and a growing competitive market pressures companies to restructure. As electric
utilities are compelled by state legislation, regulation or competitive forces to either
“unbundle” utility functions and assets in an effort to restructure their businesses
along product lines or comply with corporate unbundling requirements, the conflicts
with PUHCA are becoming acute.

PUHCA controls this “unbundling” process unnecessarily. Yet the “unbundling”
already has begun as a result of the twenty state restructuring plans already en-
acted, the Public Utility Regulatory Policies Act of 1978 (“PURPA”) and the Energy
Policy Act of 1992 (“Policy Act”). This “unbundling” has produced significant new
players with geographically widespread utility properties. Since the new players
under PURPA and the Policy Act are exempt from PUHCA, how can PUHCA’s geo-
graphig integration requirements be significant and necessary to this changing in-

ustry?

There is another aspect of PUHCA’s integration requirements, which may be at
odds with retail competition unbundling of functions and services. Registered hold-
ing company systems are required to operate in an integrated manner. This require-
ment has led to centralized electric system planning, construction, and the use of:
(a) companies providing common management, financial, accounting and planning
services, among other services, for all companies, utility and non-utility alike, in the
same system, (b) fuel companies serving various affiliated companies and (c¢) compa-
nies operating power plants for various affiliated companies. In addition, for reg-
istered holding company systems and their integrated operations, it has been a
prevalent practice to have common officers, and in many cases, common directors
among affiliated companies. Will these integrated planning, service and personnel
requirements be appropriate and workable in a disaggregated and competitive elec-
tric business where flexibility is necessary?

A number of registered holding companies have divested or are planning to divest
their electric generator assets and will operate in restructured systems where their
retail customer base will be open to competition. It is unclear that the integration
standard will have any relevance under such circumstances.

For multistate registered holding company, PUHCA is a major concern as states
move forward to competition. PUHCA restricts our ability to compete. This is attrac-
tive to our “unregulated” competitors as they move forward unimpeded. PUHCA re-
stricts the types of business we can invest in, where we can invest and how much
capital we can deploy. Restricted investments, required integration systems and fi-
nancial prohibitions severely impact our structural and financial ability to respond
to a rapidly moving competitive retail market. If a level playing field is sought, for
a C({mpetitive market, PUHCA stands out as a significant barrier to achieving this
goal.

Technology is another issue. PUHCA was adopted in a world without computers,
without reliable transmission systems, without regional power pools, without reli-
able long-distance communication. Technology was one reason for PUHCA’s geo-
graphic integration limits. Obviously, technology has passed PUHCA, and its inte-
gration requirements by.

A prominent feature of current FERC policy and most state restructuring frame-
works is the establishing of so-called Regional Transmission Organizations
(“RTOs”)—whether they are an independent transmission company (“Transco”) or
an Independent System Operator (or “ISO”). These RTOs typically assume in some
fashion control of the regional or statewide electric transmission grid in order to as-
sure further non-discriminatory access and efficient, reliable system operation.

PUHCA presents a potential regulatory dilemma for some RTOs, since these enti-
ties may, depending on the facts, fall under the definition of “electric utility com-
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pany” under Section 2(a)(3) of PUHCA—that is, an RTO will “operate facilities used
for the generation, transmission, or distribution of electric energy for sale ...” In-
deed, in order to perform their mandate effectively, RTOs must necessarily exercise
operational control over transmission grid facilities.

RTOs are not the kind of public utility entities that PUHCA was designed to regu-
late. They will not exercise market power. They raise no issues regarding ratepayer
harm; rather, they will facilitate ratepayer interests by promoting regional elec-
tricity markets. Yet because RTOs could, under certain circumstances, be deemed
to be PUHCA “electric utility companies”, any person or company which might be
regarded as exerting a “controlling influence” over an RTO could in turn be deemed
a “holding company” potentially subject to full PUHCA regulation. This is a very
real concern. To be sure, the SEC Staff has issued a no-action letter concurring that
the California ISO is not a PUHCA “electric utility company” because it is an “in-
strumentality” of the State of California, based on the State legislature’s restruc-
turing directive. However, the means of RTO creation varies from region to region,
and most RTOs will operate on a regional, rather than a statewide basis. The
PUHCA uncertainties associated with the structure and operations of RTOs may
cast a regulatory cloud over a vital aspect of state and federal restructuring efforts.
It is unclear how the SEC will deal with this critical issue, especially now that most
of the RTOs that have been approved to date have been and are also power pools,
which have not been regarded as creating a holding company structure for member
utilities. Thus, on the one hand, RTOs will be critical to successful restructuring ef-
forts. On the other hand, PUHCA may impede RTOs from developing regionally,
with broad-based membership. Is it really in the public interest to require RTOs to
become registered holding companies simply to provide a function almost everyone
believes will become necessary in the future?

The corporate or functional unbundling features of current restructuring programs
can also be highly problematic for utilities holding a Section 3(a)(2) exemption. Sec-
tion 3(a)(2) provides an exemption for holding companies that carry on the bulk of
their utility activity at the parent company level, with only minor utility subsidiary
operations. Thus, for example, if a parent utility company must transfer to a sub-
sidiary company substantial generation assets to comply with state initiated re-
structuring law, it may no longer qualify for a Section 3(a)(2) exemption, since the
})ulk1 of its utility operations may now be conducted downstream at the subsidiary
evel.

In addition, restructuring mandates may effectively compel a utility to create a
new holding company over generation, transmission/distribution, and non-utility
subsidiaries, as a means of assuring effective corporate separation of utility func-
tions and safeguarding against potential cross-subsidization. The creation of such a
top-tier holding company with no utility assets of its own, however, precludes reten-
tion of a Section 3(a)(2) exemption (which requires that the parent holding company
also be a utility company).

In sum, over the long-road PUHCA will hinder state restructuring efforts.
PUHCA is an entry barrier, impeding robust retail competition. State driven re-
structuring presents potential problems for the ability of registered companies to
comply with PUHCA’s requirements and compete in newly created retail markets.
Registered companies are subject to the “integration” standard, which demands,
among other things, that utility operations be component parts of a vertically inte-
grated system. This standard clearly clashes with emerging competitive systems
based on unbundled service, independent system operators, and power exchanges.
And ironically, state restructuring will likely endanger certain utilities’ existing ex-
emptions and thus require them to become registered holding companies.

Leaving PUHCA intact as state restructuring proceeds will create perverse incen-
tives, as companies recreate “PUHCA Pretzels” especially regarding transmission
assets—to comply with PUHCA’s broad reach, restructure their products and serv-
ices, and to compete in retail electricity markets. This federal barrier to state en-
acted retail competition reforms can only be removed by the Congress. That is why
PUHCA repeal legislation should be signed into law this year.

Myth No. 2: PUHCA prevents utilities from exercising market power.

This hearing today appears to link PUHCA with merger and market power issues.
Such appearance might lead policy makers to conclude erroneously that PUHCA re-
peal will create market power abuses. Contrary to the myths about PUHCA pre-
venting the exercise of market power, PUHCA actually perpetuates market con-
centration. Companies subject to PUHCA are confined within geographic boundaries
consistent with the “integration” standard. While at one time this was considered
a way of stopping growth, and enabling federal and state utility regulation to ma-
ture, it has instead led to a concentration of the utility market. This market con-
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centration that occurs in a monopoly situation serves to impede competition and
frustrate state restructuring programs. If PUHCA stays in place, it will only perpet-
uate a monopoly situation for those consumers in that service territory.

Now the Coalition realizes that some have asserted that it is essential to retain
PUHCA in order to limit what they call “concentration of market power” as the elec-
tric industry restructures. Those who make that assertion either do not understand
the role PUHCA has played, or willfully misstate it. As stated earlier, PUHCA is
a corporate structure and securities statute. Its main goal was corporate simplifica-
tion, not establishing or setting specific rates for utility services. We cannot empha-
size enough that PUHCA’s existing provisions actually increase the likelihood of
concentrations in particular markets, because the “integration requirements” and
geographic restrictions of the Act limit both registered companies and exempt com-
panies to retail utility holdings in particular areas, and restricts the ability of more
distant companies to acquire, construct or operate facilities that could compete with
the local utility. PUHCA effectively keeps new entrants out of markets, and keeps
registered companies from engaging in competitive lines of business. Indeed,
PUHCA as it stands requires utilities to limit acquisitions to nearby utilities—ones
that can be integrated or that do not result in a loss of exempt status. Those nearby
utilities are the ones most likely to have presented the possibility of competition.

PUHCA was originally enacted to prevent abuses by utility companies by restrict-
ing growth and advancements at a time when there were little or no state or federal
utility regulatory controls available. While this approach served us well in 1935, it
is now outdated and serves as an impediment and a barrier to a competitive mar-
ket, especially at the retail level.

PUHCA was not designed as and is not a utility or rate regulation statute.
PUHCA is primarily a law dealing with corporate governance and securities issues.
Aside from the fact that it has outlived its usefulness because of changes in the way
we regulate and review securities transactions, PUHCA might be viewed as an en-
ergy matter only from the standpoint that the companies it governs happen to be
in the energy sector. Other significant laws govern regulating public utilities when
they provide electricity services to consumers. These laws, most notably the Federal
Power Act, the Natural Gas Act, and other state utility laws, deal with the rates
consumers pay for electricity and gas services. PUHCA does not. In fact, PUHCA
repeal bills in the last two Congresses, with their consumer protection provisions,
actually will help public utility regulators do their ratemaking job at both the fed-
eral and state levels. To withhold PUHCA repeal from moving forward due to con-
cerns about market concentration in a time when competition in the retail market
is rapidly moving forward sends conflicting policy signals. Competition is good, un-
less you are a registered holding company. Over the long-term, a competitive, free
market provides low prices and efficiencies for our consumers, but long-term con-
sumers benefits will be prevented to consumers served by the 18 active registered
holding companies.

Myth No. 3: Repealing PUHCA will create a regulatory gap.

Repealing PUHCA will not create a regulatory gap, it will eliminate one. Ever
since the U.S. Supreme Court issued the Ohio Power decision, PUHCA’s general re-
quirements that affiliate contracts be “at cost” have prevented FERC and state reg-
ulators from applying a market test to lower costs of services for wholesale and re-
tail consumers in most cases. This decision has preempted FERC and perhaps the
state regulators from disallowing the recovery of certain costs. With the repeal of
PUHCA, this regulatory gap will be eliminated prospectively once and for all. The
rate regulators, at both the wholesale and retail levels, properly will have the au-
thority to determine the allocation and reasonableness of costs incurred by the util-
ity in the provision of necessary services and whether or not such costs should be
recovered in rates. Currently PUHCA hinders such rate regulation.

Yet, despite the need to repeal this outdated act, many are concerned that repeal
of PUHCA is a repeal of consumer protections. This is simply not true.

It is important to remember that there are more than 3,000 entities currently pro-
viding electric and gas service to consumers. Of these, approximately 170 are hold-
ing companies. However, approximately 151 holding companies are exempt from
PUHCA, leaving PUHCA to regulate the 18 active registered holding companies. Re-
pealing PUHCA does not mean these registered holding companies will no longer
be regulated. It only means they will be regulated under other a number of statutes,
including all state public utility laws, the Federal Power Act, and the Natural Gas
Act. There will be no regulatory gap if PUHCA is repealed.

Yet the cries continue that PUHCA cannot be repealed because it protects con-
sumers. What about the majority of individuals who are served by utilities not cov-
ered by PUHCA? Who is currently protecting them?
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Repealing PUHCA will not hurt consumers, but retaining the status quo will. If
a consumer is served by a company regulated under PUHCA, that company is re-
stricted from entering into competitive transactions, expanding into new business
areas and improving efficiencies that could benefit the consumer. While the protec-
tions that various PUHCA repeal bills provide for consumers are clear, we should
also note the benefits.

In fact, stand alone PUHCA repeal bills introduced in the last two Congresses
continue to provide protection for consumers, but eliminates unnecessary agency du-
plication and deletes arcane provisions that no longer serve a public interest pur-
pose. These repeal bills actually improve certain important aspects of federal and
state utility regulation if enacted in the current regulated market conditions. Some
have indicated that this may be financially burdensome to states; however, the on-
going restructuring of the electric utility system has imposed significant new re-
sponsibilities on the states, involving numerous companies and issues. The states
have been in the lead in taking on these responsibilities. Surely, with the experience
the states have had to date with restructuring issues, they will be able to effectively
deal with any potential resource issues.

Various stand alone PUHCA repeal bills also fully provide for protection of con-
sumers by providing access to books and records, by maintaining accountability pro-
cedures, providing for review of affiliate transactions and continued FERC and State
commission rate regulation and audit authority. These are a far more direct means
of addressing market concerns and protecting consumers than PUHCA of 1935 can
provide in today’s regulated market.

The Repeal PUHCA Now! Coalition recognizes that some state commissioners and
other ratepayer advocates have expressed concern that state authority would not be
sufficient to obtain the necessary information for proper discharge of state regu-
latory action. They are concerned that there would be a continuing need, after re-
peal of PUHCA, for federal audit authority and federal oversight of system trans-
actions that would pass costs through to ratepayers. The Coalition understands
those concerns. We also understand the significant difference between repealing the
Act while providing for certain safeguards, and simply transferring the existing bur-
densome requirements to a new forum. We believe PUHCA repeal legislation can
fully address these concerns and include provisions to provide appropriate access to
books and records. The Coalition is fully prepared to work with the Congress to as-
sure that a final bill includes provisions that would implement any necessary con-
sumer safeguards.

With regard to books and records, all utility companies know full well that the
books and records of the utility company must be available to regulators for their
review. The burden will remain on a utility to demonstrate that its proposed rates
are just and reasonable. Similarly, we understand and can accept a review of the
books and records of those affiliates that deal with the utility company and that
would thereby pass costs through in rates. Regulators should have access to all in-
formation that is relevant in reviewing and establishing rates for electric services.
However, there are undoubtedly some affiliates in a diversified company that will
not pass costs through to ratepayers, or whose activities are so removed from the
utility activities that access to their books and records would be of no legitimate
value for ratemaking or cost allocation purposes. The key test is what access is actu-
allly r:iecessary for the effective and proper discharge of the regulatory authority in-
volved.

As to the oversight of affiliate transactions, again we understand the interest of
regulators in reviewing those transactions involving the utility, and which will
cause the incurrence of costs to be passed through to ratepayers. Indeed, many state
regulatory commissions already review transactions between a utility and its affili-
ates, and no further authority is needed. Here again, to the extent it affects rates,
we do not oppose reasonable affiliate transaction provisions in a PUHCA repeal bill.
However, we can also envision a number of transactions between affiliates com-
pletely apart from the operating utility companies, and which would not cause the
incurrence of costs to the utility. Where the affiliate contractual arrangements are
not related to costs to be incurred or passed through in the utility’s regulated rates,
separate regulatory review of the interaffiliate transactions would be unnecessary.

Myth No. 4: More utilities will merge if PUHCA is repealed.

As noted earlier, the competitive transformation of the utility industry is under-
way. Twenty states have now enacted restructuring legislation or regulations. Simi-
lar to every other heavily regulated industry that has undergone a competitive tran-
sition, some consolidation of service providers is inevitable. But contrary to myth,
whatever consolidation will occur will not escape significant regulatory review and
oversight.
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It is important to recognize several facts about mergers and market power asser-
tions if PUHCA is repealed. First, the very same expert agencies and departments
who today substantively review mergers will do so after PUHCA is repealed. FERC
will retain all of its merger authority. It has recently updated its merger policy in
light of changes occurring in the electric utility industry. Without PUHCA, FERC
will still review future mergers unconstrained by any new Ohio Power or other simi-
lar regulatory conflicts at the federal level. State Commissions will still have their
authority to approve, block or condition mergers that they have today under state
law. State legislatures that wish to require that a utility company operating in that
state must be incorporated in that state and remain fully subject to the state’s au-
thority regarding its securities and other corporate matters, can continue to do so.
PUHCA'’s repeal will have no effect on that. The Department of Justice will retain
its antitrust authority, and the FTC its Hart-Scott-Rodino authority. The only thing
that will change when PUHCA is repealed is that after all of those approvals are
given, the SEC will no longer have the unnecessary and duplicative regulatory bur-
den of again stating its deference to the decisions the regulatory agencies have al-
ready reached.

Mr. Chairman, let us be clear: when PUHCA is repealed, no merger will occur
without the same full regulatory scrutiny that occurs today. If there are efficiencies
and benefits to be gained, those mergers should go forward. If there are not, there
is ample regulatory authority in the hands of knowledgeable regulators to stop or
condition them.

The Repeal PUHCA Now! Coalition recognizes there is concern that states may
not have the resources necessary to handle these new responsibilities. But again,
the Coalition notes that the additional resources needed to handle the activities of
18 companies is nothing compared with the responsibilities of regulating the re-
maining electric and gas utility companies that do not come under the purview of
PUHCA. It seems this problem is one of ensuring that this type of review occurs,
not by whom it is done.

Simply put, we believe that the nation’s state and federal regulators have the
ability to review potential mergers and protect the consumer. There is no failure of
federal and state utility regulation requiring PUHCA to stay in place to review the
inevitable consolidation of the utility industry. In fact, removing the SEC from re-
viewing mergers does not mean these assurances go away.

IV. CONCLUSION

In conclusion, the Repeal PUHCA Now! Coalition believes it has addressed the
various issues of concern that have been raised about repeal of this statute which,
as the SEC has noted, is outdated and no longer needed. Consumer protections will
still be provided, market power problems are not compounded and regulatory guard-
ians will still vigorously oversee the exercise of market power through rate reviews
and merger activities. If we are for fair wholesale and retail competition, where nu-
merous firms compete under similar regulatory restrictions, then removal of
PUHCA is a key component to a competitive atmosphere. Using PUHCA repeal as
a political chit in the restructuring debate exacts a heavy toll on consumers, com-
petition, and certain companies. We urge the Congress to repeal PUHCA this year.

Mr. BARTON. Thank you, Mr. Brooks. We would now like to hear
from Mr. Crisson; 5 minutes, please sir.

STATEMENT OF MARK CRISSON

Mr. CrissoN. Thank you, Mr. Chairman. Good afternoon. My
name is Mark Crisson. I am the CEO of Tacoma Public Utilities
and the immediate past-Chairman of the Large Public Power Coun-
cil. I am testifying today on behalf of that group.

The LPPC is an association of 21 of the largest State and Locally
owned electric utilities in the United States. Our members serve
approximately 6 million direct retail customers and own and oper-
ate 44,000 megawatts of generation, as well as 24,000 circuit miles
of transmission lines.

We appreciate the efforts of this committee to advance the debate
on how to achieve a competitive market that benefits consumers.
Our members believe that unless the private use issue is addressed
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by Congress, there can be no truly competitive market. I will focus
my comments on this issue.

Private use restrictions, most recently revised by Congress in the
1986 Tax Reform Act, were written prior to the advent of a com-
petitive electric industry. Today, the restrictions form a serious
barrier to open competition and customer choice.

Because of the rapid pace of restructuring in the States, it is im-
portant that Congress act immediately to fix this problem. Failure
to address private use will preclude many public power systems
from opening their systems for full competition, and could result in
higher rates for consumers, contrary to the goals of electric indus-
try restructuring.

By way of background, public power systems have no practical
source of external financing, other than the municipal debt mar-
kets. Unlike private companies, public entities cannot issue stock.
The current private use rules which apply to our financing, pro-
vides that no more than the lesser of 10 percent, or $15 million of
a power plant or transmission line financed with municipal debt,
can be sold to a private entity under a customer-specific contract.

In the regulated monopoly world that existed prior to competi-
tion, this requirement was problematic, but manageable. In a world
of open transmission access, however, it has very serious con-
sequence for our members, their customers, and investors.

Let me provide a couple of examples. First, as you are aware, in
its recent proposed rulemaking, FERC has strongly encouraged
that all transmission owning utilities participate in regional trans-
mission organizations, RTOs. From the discussion this morning, I
know that is a central issue before this committee.

Our group supports the development of RTOs. They are impor-
tant to the establishment of competitive markets that are both effi-
cient and reliable. At the same time, private use rules may pre-
clude effective participation of public systems in an RTO because
an issuer that joins an RTO may not be able to issue tax exempt
bonds to finance its transmission facilities.

Worse, we may be required to redeem or defuse outstanding
bonds because we could violate the private use rules. Another ex-
ample, in a competitive environment, large customers will seek and
obtain special contracts tailored to meet their specific needs, just
as they do in buying any product.

Because of outdated private use rules, a public power utility may
be unable to offer such a contract, even to customers in their own
service territory, that they have been successfully serving for dec-
ades. This could deny that customer the best choice in the market
and will lead to loss of customers for the utility for reasons that
have absolutely nothing to do with price or quality of service.

Now, there are also consequences for public powers’ investors
who hold more than $70 billion in outstanding tax exempt debt,
but I will refer you to my written testimony for further details on
those impacts. Consequently, Mr. Chairman, as a result of these
problems, our members will find it difficult to support restruc-
turing legislation that does not provide private use relief, using the
same bill on companion legislation from the Tax Committees. Now,
we recognize that the Commerce Committee’s jurisdiction does not
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permit it unilaterally to deal with all pending tax and non-tax re-
structuring issues.

However, we are confident that the Commerce and Ways and
Means Committees can work together on this issue. With respect
to the bills currently before your committee, the LPPC endorses the
private use provisions of the retail competition bill introduced by
Congressmen Largent and Markey in H.R. 2050.

These provisions allow publicly owned utilities to elect to grand-
father existing tax exempt debt, freeing them from restrictive pri-
vate use rules. In this way, publicly owned utilities will bring the
benefits of competition to their customers.

In exchange, these utilities would permanently forego the ability
to issue future tax exempt debt to build new generating facilities.
We also understand that Chairmen Bliley and Barton are working
to fashion a compromise comprehensive restructuring proposal that
will address private use and other tax issues.

We strongly encourage the committee to pursue this path. Thank
you, Mr. Chairman.

[The prepared statement of Mark Crisson follows:]

PREPARED STATEMENT OF MARK CRISSON, CEO, TAcoMA PUBLIC UTILITIES ON
BEHALF OF THE LARGE PUBLIC POWER COUNCIL

My name is Mark Crisson, and I am CEO of Tacoma Public Utilities. I am the
immediate past Chairman of the Large Public Power Council, and I am testifying
today on behalf of that group. We appreciate the efforts this Committee has made
to advance the debate on how to achieve a competitive market that benefits con-
sumers, and would like to offer the Large Public Power Council’s assistance in
crafting legislation to facilitate competitive markets.

There are many issues that will be addressed by various witnesses today, but I
will focus my comments today on a matter of pivotal importance to the Large Public
Power Council’s customers—private use restrictions that stand to deny public power
customers the benefits of competition. Having said that, I would like to emphasize
that our members believe that unless the private use issue is addressed by Con-
gress, there can be no truly competitive market.

The Large Public Power Council (“LPPC”) is an association of 21 of the largest
state and locally-owned electric utilities in the United States. Our members directly
serve approximately 6,000,000 direct retail customers, and own and operate over
44,000 megawatts of generation, or about 11 percent of the nation’s total capacity.
In addition, we own and operate in excess of 24,000 circuit miles of transmission
lines. LPPC’s members are located throughout the country in states including Wash-
ington, Texas, Arizona, California, Florida, Georgia, New York and Tennessee.

Since its inception, the LPPC has focused on transmission policy as a critical issue
for its members. The LPPC was the first group of transmission owning utilities
which expressed support for open transmission access in the debates preceding the
Energy Policy Act of 1992. At the same time, we led the way in developing and pro-
moting regional transmission entities as a mechanism to manage and operate the
transmission system in an open access environment. In addition to addressing the
private use issue, we look forward to working with the Committee to develop trans-
mission policies that ensure nondiscriminatory access to public power transmission
facilities while recognizing that it may not be feasible to govern access to investor-
owned and public power transmission by identical rules.

Private Use

The most compelling issue for LPPC’s members today is private use restrictions.
These restrictions, most recently revised by Congress in the 1986 Tax Reform Act,
were written prior to the advent of a competitive electric industry. Today, the re-
strictions form a serious barrier to open competition and customer choice. Because
of the rapid pace of restructuring in the states, it is important that Congress act
immediately to fix this problem. Failure to address private use will preclude many
public power systems from opening their systems to full competition, and could re-
sult in higher rates for consumers, contrary to the goals of electric industry restruc-
turing. In my testimony, I will outline the private use problem, and further explain
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why federal legislation to provide fair competition that benefits all consumers can-
not work without private use relief.

Background

By way of background, public power systems have no practical source of external
financing other than the municipal debt markets. Unlike private companies, public
entities cannot issue stock. The private use rules which apply to our financing pro-
vide that no more than the lesser of 10 per cent, or $15 million of a power plant
or transmission line financed with municipal debt, can be sold to a private entity
under a customer-specific contract. In the regulated monopoly world that existed
prior to competition, this requirement was problematic but manageable. In a com-
petitive world of open transmission access, it has very serious consequences for our
members, their customers, and investors.

The Problem

In practice, here’s what the private use rules mean in a competitive environment,
which already is a reality in the wholesale market and which is becoming a reality
in the retail market in nearly half of all the states :

1. In its recent Notice of Proposed Rulemaking, FERC has strongly encouraged that
all transmission-owning utilities participate in Regional Transmission Organiza-
tions (RTOs). Furthermore, Congress is considering legislative proposals that give
FERC the authority to require participation in RTOs. We support the develop-
ment of RTOs as important to the establishment of competitive markets that are
both efficient and reliable. At the same time, private use rules may act to pre-
clude effective participation of public systems in an RTO, because an issuer that
joins an RTO may not be able to issue tax-exempt bonds to finance its trans-
]Igliszion facilities, or worse, may be required to redeem or defease outstanding

onds.

2. In a competitive environment, large customers will seek and obtain special tai-
lored contracts to meet their specific needs, just as they do in buying any product.
Because of outdated private use rules, a public power utility may be unable to
offer such a contract, even to customers in their own service territory that they have
been successfully serving for decades. This could deny that customer the best
choice in the market, and will lead to loss of customers for the utility for reasons
that have absolutely nothing to do with price or quality of service.

3. If a public power system loses a customer in a competitive environment (and all
utilities will lose customers), the public system may be unable to re-market the
generating capacity it had built to serve that lost customer as a result of the pri-
vate use rules. Thus, any excess capacity that a public system has may become
idle and unproductive for the economy solely as a result of the private use tax
rules. Inability to resell the capacity can lead to significant financial losses and
reductions in overall economic efficiency. The bottom line: the remaining cus-
tomers of that utility would pay higher costs.

In summation, penalties for public power customers come in the form of higher
rates, at a time when competition is supposed to be reducing rates. The con-
sequences for public power’s investors, which hold more than $70 billion in out-
standing tax exempt debt issued to finance the generation, transmission and dis-
tribution facilities, are equally undesirable. Public power’s investors include a broad
spectrum of people who have invested in this debt either directly or indirectly
through mutual funds to fund their retirements, college educations, and other needs.
They rely on the ability of public power systems to repay them through the sale of
power from the assets they financed. Failure to deal with the private use issues,
however, may cause downgrades of public power bonds, and lead to increased turbu-
lence in the public power debt market. This in turn may impact other segments of
the municipal debt market, upon which states, cities and towns rely to finance nec-
essary infrastructure. Turbulence and uncertainty in these markets leads to higher
borrowing costs, all of which ultimately will be absorbed by investors, citizens and
customers.

Legislative Solution

Mr. Chairman, you have asked me to identify which elements of the various pro-
posals before you are essential to comprehensive federal legislation. While I am sure
we could agree on certain elements of the proposals which are designed to ensure
reliability and provide fair rules of the road for competition, in our view, for our
members, one issue acts as the linchpin for the entire restructured market—mean-
ingful relief from the existing, anti-competitive private use restrictions. Our mem-
bers will find it difficult to support restructuring legislation that does not provide
private use relief—either in the same bill or in companion legislation from the tax
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committees. We need to address private use in a manner that permits public power
to continue to provide its customers with competitive, low-cost, reliable power. We
recognize that the Commerce Committee’s jurisdiction does not permit it unilater-
ally to deal with all pending tax and non-tax restructuring issues; however, we are
confident that the Commerce and Ways and Means committees can work together
to resolve this issue.

With respect to the bills currently before this Committee, the LPPC has endorsed
the private use provisions of the retail competition bill introduced by Congressmen
Largent (R-OK) and Markey (D-MA). Just as the overall bill represents bipartisan
compromise, its private use provisions, which also have been introduced by Con-
gressmen Hayworth (R-AZ) and Matsui (D-CA), represent a fair solution. These pro-
visions allow publicly-owned utilities to elect to grandfather existing tax-exempt
debt incurred to build generation facilities, and permits them to operate outside of
restrictive current private use rules. In this way, publicly-owned utilities will be
able to bring the benefits of competition to their customers. In exchange, publicly-
owned utilities would permanently forgo the ability to issue future tax-exempt debt
to build new generating facilities. Those utilities that do not elect to terminate
issuance of tax-exempt debt would remain subject to modified private use rules.

We also understand that Chairmen Bliley and Barton are working to fashion a
compromise comprehensive restructuring proposal that will address private use and
other tax issues. We encourage the Committee to pursue this path.

In conclusion, the LPPC believes that the Committee is moving in a positive direc-
tion on retail competition issues. We would like to work with you to ensure that
the Largent-Markey private use provisions are enacted by this Congress, and
through that effort, offer our assistance in supporting this Committee’s efforts on
broader restructuring issues, including transmission policy.

Thank you for the opportunity to testify before you today.

Mr. BARTON. Okay, Mr. Crisson. We appreciate you coming from
Washington to share that message; Washington State, that is, not
Washington, DC. We would now like to hear from Mr. Parkel from
the AARP for 5 minutes.

STATEMENT OF JAMES G. PARKEL

Mr. PARKEL. Thank you, Mr. Chairman.

My name is Jim Parkel. I am a member of the AARP National
Board of Directors. We thank Chairman Baton and the other mem-
bers of the committee for inviting us to present our views on the
consumer protection provisions of electric utility restructuring leg-
islation introduce to this Congress.

We will confine our comments to H.R. 1828 and H.R. 2050. These
two bills specifically address the major areas of concern that AARP
outlined in May’s testimony before this committee. In short, AARP
wants to ensure that the residential customer benefits from com-
petition. That there is a strong consumer protection provision in
place, and that electric utility service is available to all.

AARP believes strongly that residential customers should benefit
from restructuring. Unfortunately, residential consumers are sim-
ply not as attractive to utilities as industrial consumers are. How-
ever, one means to strengthen the position of residential consumers
is through aggregation.

Aggregation will allow residential consumers to pool their respec-
tive electric needs, enabling them to negotiate lower rates from a
power provider and benefit from the outset. AARP supports a Fed-
eral role in facilitating aggregation.

The AARP commends the sponsors of H.R. 1828 and H.R. 2050
for including provisions that require States to allow aggregation.
We believe that legislation would benefit residential consumers.
Further, if language were included recommending that municipal
aggregation be done on an opt-out basis.
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The opt-out provisions would ensure that a majority of under-
served consumers would reap and could reap the benefits of lower
rates. For competition in the electricity industry to work, strong
consumer protection laws must be applied to the sale of electricity
in a restructured industry.

We are pleased that both H.R. 1828 and H.R. 2050 include provi-
sions that will take advantage of the unique opportunity to prevent
fraudulent activity. For starters, the anti-slamming and anti-cram-
ming provisions will go a long way toward addressing these prac-
tices. In addition to providing the FTC with the tools to counter
slamming and cramming, Congress should consider enacting a
truth in billing requirement.

A comprehensive, easy to read billing statement each month
would better inform consumers. AARP strongly believes that pro-
viding such information to consumers will help alleviate confusion,
making them more likely to become participants in a competitive
marketplace. AARP is pleased that the need for information disclo-
sure is increasingly understood by the policymakers and reflected
in the legislation. Both H.R. 1828 and H.R. 2050 include important
provisions outlining the kind of information that suppliers must
present to consumers when offering their services.

Finally, we applaud Representatives Largent and Markey’s plan
for the protection of individual privacy, placed on the information
exchange, included in H.R. 2050. AARP values the individual’s
right and ability to control the movement of personal information.

We are pleased that the provisions in H.R. 2050 recognize that
right. As we have said previously, electric utility service is essen-
tial. It is arguably more important to the residential consumer
than phone service. Unfortunately, none of the legislation intro-
duced to-date provides adequately for a Federal role in the area of
universal service.

H.R. 2050 recognizes universal service through, “a sense of the
Congress.” H.R. 1828 attempts to address the universal service
issue through a proposed Public Benefits Fund. Our written state-
ment details our concerns with both these approaches and offers a
solution.

AARP hopes that as legislation moves toward passage in the
House, the provisions we have discussed today remain in tact or
are strengthened. We urge this committee to remember that resi-
dential consumers will benefit from restructuring only if aggrega-
tion is facilitated, strong consumer protection provisions are en-
acted, and electric service is ensured for all.

Thank you very much.

[The prepared statement of James G. Parkel follows:]

PREPARED STATEMENT OF JAMES G. PARKEL, BOARD OF DIRECTORS, AARP

Mr. Chairman and Members of the Committee: My name is Jim Parkel and I am
a member of AARP’s Board of Directors. We thank Chairman Barton and the other
members of the Committee for inviting us to present our views on the consumer pro-
tection provisions of various pieces of legislation introduced this Congress dealing
with the restructuring of the electric utility industry. While we will make mention
of provisions in other pieces of legislation, we will confine the majority of our com-
ments to H.R. 1828 and H.R. 2050. The former, authored by the Administration and
sponsored by Chairman Bliley, and the latter, sponsored by Reps. Largent and Mar-
key, specifically address AARP’s major areas of concern.
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AARP’s membership has a vested interest in the move towards competition now
underway in the electric utility industry. For everyone, electricity is a basic neces-
sity of modern life. The cost of this necessity, however, can comprise a significant
portion of an average consumer’s personal expenditures. In fact, energy costs can
take up to as much as 5 percent of the median-income household’s monthly budget.
Older Americans are particularly vulnerable to rapid increases in energy prices. Al-
though older persons consume approximately the same amount of residential energy
as non-elderly Americans do, they devote a higher percentage of total spending to
residential energy. Among low-income older families, an average of 17.5 percent of
their income is spent on residential energy. Too often, low-income older persons are
faced with the choice of risking their health and comfort by cutting back on energy
expenditures or reducing spending for other basic necessities.

In testimony AARP presented to this Committee earlier this year, we discussed
generally our concerns surrounding the move to retail competition. We questioned
the claims that retail competition would bring about substantial rate reductions for
all ratepayers, including the elderly. We also expressed hope that consumers would
receive the corollary benefits of the ability to shop among competitive providers, and
to take advantage of a new array of products and pricing options. We concluded that
the fate of residential consumers in a restructured electric industry will depend on
whether the new market structure gives them a fair chance to receive the benefits
of competition, ensures that their interests are represented in the market, and pro-
vides fundamental protections against abuse.

Residential ratepayers, and particularly older Americans, face very significant
risks—and few, if any, assured benefits—in the move to retail competition in the
electric power industry. These risks go beyond the ability to benefit from choice.
They also include risks associated with confusion, deception and fraud.

AARP’s concerns have led us to question the need for federal legislation. However,
as restructuring activity in the individual states continues, issues have crystallized
that require congressional action. Still, until recently, AARP continued to have
doubts because the issues we deem important to residential consumers were not
being addressed by federal lawmakers. That has changed.

The most significant factor in that change has been the elimination of the man-
date to the states to restructure their markets—otherwise known as a “date cer-
tain.” AARP has expressed its opposition to that proposal repeatedly. That barrier
now removed, we can discuss the positive potential that passage of federal legisla-
tion might hold for consumers. Our testimony today will focus on how legislation
introduced to date has addressed AARP’s goals to:

e Ensure that residential customers are among the first to benefit from competition;

e Provide strong consumer protection provisions; and

¢ Establish a comprehensive universal service policy, including a guarantee of af-
fordability.

Residential Customers First

AARP believes strongly that residential customers should benefit from restruc-
turing. Unfortunately, residential consumers are simply not as attractive to utilities
as industrial customers are.

I think that an experience a fellow member of AARP’s Board of Directors had last
October is illustrative of this point. He represented residential consumers in a panel
discussion on electric utility restructuring. The remainder of the panel was made
up of decision-makers from utilities, industrials, power marketers, regulatory bodies
and Wall Street investors. The spontaneous discussion focused on scenarios offered
by the moderator. The scenarios were set on a timeline beginning with the opening
of a competitive market and running well into the first few decades of the 21st cen-
tury. It is instructive to note that the residential consumer was not brought into
the discussion until the market had been open for 10 years!

All is not hopeless, however. Aggregation will allow residential consumers from
like communities or associations to pool their respective electricity needs, enabling
them to negotiate lower rates from a power provider and benefit from the outset.

AARP supports a federal role in facilitating aggregation. On the state level, we
have been promoting municipal aggregation with a voluntary opt-out procedure. We
favor allowing non-governmental entities to become aggregators as well. AARP com-
mends the sponsors of H.R. 1828 and H.R. 2050 for including provisions that require
states to allow aggregation. We suggest that the legislation would benefit residential
consumers further if language were included recommending that municipal aggrega-
tion be done on an opt-out basis. The opt-out provisions would ensure that a major-
ity of underserved consumers would reap the benefits of lower rates.
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Consumer Protection Laws

For competition in the electricity industry to work, strong consumer protection
laws must be applied to the sale of electricity in a restructured industry. Low-in-
come, non-English speaking and elderly consumers, in particular, will need very
strong consumer protections to prevent abuse in the competitive market. Legislation
introduced in the last Congress neglected to focus any attention on protecting the
residential consumer.

We are pleased that both H.R. 1828 and H.R. 2050 include provisions offered by
AARP to address consumer protection concerns. The proactive approach to address-
ing the specific problems of slamming, cramming and information disclosure is to
be commended.

The sponsors of H.R. 1828 and H.R. 2050 have taken advantage of the unique op-
portunity to nip fraudulent activity in the bud. If enacted, the anti-slamming and
anti-cramming provisions will go a long way towards addressing these abuses.

In addition to providing the FTC with the tools to counter slamming and cram-
ming, Congress could put in place another measure that would reduce incidents of
fraud while providing the consumer with valuable and necessary information. A
“Truth-in-Billing” requirement is of paramount importance to consumers and would
serve the best interests of electric utility service providers as well. We recognize
that the functional components of metering and billing are under state jurisdiction,
but a regulation similar to the one recently approved by the Federal Communica-
tions Commission would provide consumers with a wealth of information, in a form
that is “user friendly” without preempting state authority.

It is undeniable that as various industries continue to converge, and the utility
billing statement becomes a more attractive means to bill for services, consumers
are likely to become more and more confused by what they are being asked to pay
for. A comprehensive, easy-to-read billing statement each month will enable con-
sumers to better track what services are being provided, who is providing them, at
what cost they are being provided, what additional taxes or charges are being im-
posed and whom they can call if they have a dispute. Other items that should be
displayed on the billing statement include information regarding service interrup-
tion and the mix of resources used to generate the power. We also support the use
of standardized language in describing fees or charges that are being imposed on
consumers. AARP strongly believes that providing such information to consumers
will help alleviate confusion, making them more likely to become participants in the
competitive marketplace.

AARP is pleased that the need for information disclosure is increasingly under-
stood by policymakers and reflected in legislation. Both H.R. 1828 and H.R. 2050
include provisions outlining the kind of information that suppliers must present to
consumers when offering services. Many of the details that we have proposed to be
included in billing statements are included in this section of the respective bills.
Further, H.R. 2050 clarifies that states may impose additional requirements. Again,
this kind of “consumer information floor” is what we are seeking in a “truth-in-bill-
ing” provision.

AARP also supports the creation of a consumer database to assist residential cus-
tomers in obtaining information about retail electric utility providers, including
aggregators, as called for in H.R.1828. However, we suggest housing the database
at the FTC, an agency whose traditional role and primary mission has been con-
sumer protection, rather than DOE as proposed.

To protect consumers, licensing requirements and safeguards against fraud must
also be put in place. As large aggregators, utility companies and power marketers
are likely to operate on an interstate basis, it is incumbent upon the Congress to
ensure that they meet certain threshold operational requirements and that decep-
tive, fraudulent or other illegal behavior not be not tolerated.

Finally, we applaud Reps. Largent and Markey for the detailed restrictions placed
on information exchange included in H.R. 2050. AARP values the individual’s right
and ability to control the movement of personal information. We are pleased that
the provisions in H.R. 2050 recognize that right.

Universal Service

As we have said previously, electric utility service is essential. It is arguably more
important to the residential consumer than is telephony. Therefore, one of the cor-
nerstones in any restructuring effort is the requirement that electric utility service
be universal and affordable. A universal service policy must ensure basic electric
service at a level of consumption that would meet the needs of residential rate-
payers for lighting, heating, cooling, cooking, and recreation. In our view, afford-
ability means that electricity rates do not strain the household budget.



169

AARP is concerned that in a competitive environment, less attractive customers
will be adversely affected. While we recognize that there have been problems with
the universal service program in telecommunications, we believe these problems
need not carry over into the electric utility arena.

Unfortunately, none of the legislation introduced to date provides adequately for
a federal role in the area of universal service. H.R. 2050 recognizes universal service
through a “Sense of the Congress,” but places the full burden on the states to collect
fees and implement the program. In H.R. 1828, the Administration has made an at-
tempt to address universal service through a proposed Public Benefits Fund. Our
concern with this fund is that it renders low-income energy assistance an option,
not a requirement. Further, we are concerned that the cost of the program may ulti-
mately be borne by all consumers as a line-item charge “ effectively a new tax. We
recommend rather that the costs of implementing a universal service system be
placed on all generators of electricity based on a standard formula.

Conclusion

We would be remiss if we did not acknowledge the fact that six other pieces of
legislation have been introduced in this Congress on electric utility restructuring.
They deal with critical topics ranging from PUHCA and PURPA repeal to reforming
the power marketing administrations. Both H.R. 1828 and H.R. 2050 also include
sections that address those areas, as well as addressing concerns regarding stranded
cost recovery and the private use issue. AARP has offered suggestions to decision-
makers based on our policy positions in those areas.

However, we have been invited here today to discuss consumer protection—and
we are pleased that there is legislation in this area to discuss.

AARP hopes that as legislation moves toward passage in the House, the provi-
sions we have discussed today remain intact or are improved. We urge this Com-
mittee to remember that residential consumers will benefit from restructuring only
if aggregation is facilitated, strong consumer protection provisions are enacted and
electric service is ensured for all.

Mr. Chairman, the work that you have done to highlight many of the inherent
problems in the move to a deregulated environment this Congress is to be com-
mended. Further, we applaud the sponsors of H.R. 1828 and H.R. 2050 for their
meaningful efforts to address the need for consumer protection. AARP looks forward
to continuing our active participation in this debate on both the federal and state
level and to working with you in crafting solutions that will ultimately benefit not
only our members, but the nation as a whole.

Mr. BARTON. Thank you, Mr. Parkel.

The Chair would recognize Ms. Zannes for her opening state-
ment.

STATEMENT OF MARIA ZANNES

Ms. ZANNES. Thank you. Good afternoon, Mr. Chairman and
members of the subcommittee. My name is Maria Zannes and I am
President of the Integrated Waste Services Association. The IWSA
is the Nation’s leading waste-to-energy trade association. Our
members would like to thank and commend Chairman Barton and
other members of the subcommittee for their leadership on this
issue.

The IWSA represents power plants that are dual purpose. We
dispose of household trash and generate clean, reliable electric en-
ergy. Nationwide, waste-to-energy power plants generate more
than 2,700 megawatts of electricity for more than 32 million tons
of trash each year.

Nearly 40 million people in 31 States safely dispose of their trash
at one of the 103 waste-to-energy power plants in this country.
Nearly 2.5 million homes plug into trash power. Revenues from
electricity sales benefit the cities that use waste-to-energy facilities,
and these same cities that use waste-to-energy will be directly im-
pacted by the changes to the electricity marketplace.
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For these reasons, the U.S. Conference of Mayors and the Solid
Waste Association of North America support the recommendations
we are making here today. We urge the committee to include, as
it seems to have, legislative provisions that preserve the rights and
remedies of parties with existing PURPA contracts, to continue a
long-standing recognition of waste-to-energy and landfill gas utili-
zation as renewable energy sources, and that encourage the use of
renewable energy in tomorrow’s electricity marketplace.

The majority of States in which waste-to-energy plants operate,
that have passed restructuring legislation, have embraced all three
of these principles. Several of the measures now before this com-
mittee prospectively repeal Section 210 of PURPA and we join
other independent power producers in supporting the strong con-
tract sanctity provisions contained in virtually all of the bills.

Waste-to-energy has been continuously recognized as a renew-
able energy source since the earliest drafts of PURPA in 1977.
More than 80 percent of the trash we use as fuel, is organic bio-
mass. Trash is sustainable. It is indigenous to basic criteria for es-
tablishing what is a renewable energy source.

Waste-to-energy is included under the term “biomass” in PURPA,
as well as in the Federal Power Act Amendments of 1978, the Fed-
eral Energy Regulatory Commission regulations governing biomass
energy, the Clean Air Act Amendments of 1990, and Department
of Energy policy. We see no reason for legislation to reverse long-
standing policy.

Moreover, there are good environmental reasons to continue this
policy on renewable energy. Our industry is a case in point. We are
completing a more than $400 million retrofit on existing facilities
to equip plants with the most modern pollution control equipment
available. In fact, our industry is significantly cleaner than tradi-
tional fuels with respect to such environmental impacts as acid
rain potential, global warming potential, and natural resources de-
pletion.

For example, the use of waste to energy technology prevented the
release last year into our atmosphere of more than 4 million tons
of methane, 15 million tons of carbon dioxide, as well as nearly
25,000 tons of nitrogen oxides, and 5,000 tons of volatile organic
compounds. Environmental provisions in any bill are as much an
economic issue to us as an environmental consideration.

Credit, we believe, should be provided to those suppliers that im-
prove their technology by the use of modern pollution control equip-
ment. A pure market may not be best suited at providing so-called
public goods, such as a clean environment or fuel diversity.

There is also a mismatch in the electricity context between the
short term investment horizons of consumers and the long-term in-
vestment requirements of capital-intensive power projects. It is
therefore particularly important that government energy policy-
makers consider at least the environmental consequences of de-
regulation. In this context, continued governmental support for re-
newable energy is essential. This is true not only for the obvious
health and environmental reasons, but for the economic security
that renewables provide in the form of an insurance policy against
becoming overly reliant on any single fuel.
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The larger the share of renewables in the electricity generation
mix, and the more diverse the mix of renewables, the greater re-
duction and overall electric price volatility. We, therefore, support
a renewable portfolio standard as one way to support renewables.

In summary, we support legislative provisions that keep con-
tracts whole and give waste-to-energy and other renewable energy
a place in the emerging electricity marketplace. Thank you.

[The prepared statement of Maria Zannes follows:]

PREPARED STATEMENT OF MARIA ZANNES, PRESIDENT, INTEGRATED WASTE SERVICES
ASSOCIATION

I. INTRODUCTION

Good afternoon, Mr. Chairman and members of the subcommittee. Thank you for
providing me with the opportunity to testify today. My name is Maria Zannes, and
I am president of the Integrated Waste Services Association (“IWSA”). The IWSA
is the nation’s leading waste-to-energy trade association. Our members would like
to commend Chairman Bliley and Chairman Barton and the committee for its lead-
ership in tackling the complex issues facing a restructured electricity marketplace.

The IWSA represents power plants that are dual purpose. We dispose of house-
hold trash and generate clean, reliable electric energy. Nationwide, waste-to-energy
power plants generate more than 2,700 megawatts of electricity from more than 32
million tons of trash each year. Nearly 40 million people in 31 states safely dispose
of their trash at one of the 103 waste-to-energy power plants in the country. Nearly
two and a half million homes plug into trash power.

Revenues from electricity sales benefit the cities that use waste-to-energy facili-
ties. Those same cities that use waste-to-energy will be directly impacted by
changes—either for the good or for the bad—to the electricity marketplace as a re-
sult of federal legislation. For these reasons, among others, the U.S. Conference of
Mayors and the Solid Waste Association of North America (“SWANA”) support the
recommendations made here today.

The IWSA urges the committee to include legislative provisions that preserve the
rights and remedies of parties with existing PURPA contracts; that continue a long-
standing recognition of waste-to-energy and landfill gas utilization as renewable en-
ergy sources; and that encourage the use of renewable energy in tomorrow’s elec-
tricity marketplace.

The majority of states in which waste-to-energy plants operate that have passed
restructuring legislation have embraced all three of these principles.

II. CONTRACTS SHOULD BE PRESERVED

Several of the measures now before this committee prospectively repeal section
210 of PURPA which includes the mandatory power purchase provisions. We join
other independent power producers in supporting strong contract sanctity provisions
that preserve the rights and remedies of parties with PURPA contracts now in ef-
fect. We urge the committee to make plain in any legislation that existing contracts
will not be affected by the prospective repeal of PURPA.

We support the contract sanctity provisions of H.R. 2050 as introduced by Con-
gressmen Largent and Markey.

III. WASTE-TO-ENERGY AS A RENEWABLE SOURCE OF POWER

Waste-to-energy power has been considered a renewable source of electricity in
this country for more than twenty years, and has been continuously recognized as
a renewable energy source since the earliest drafts of PURPA in 1977. More than
80 percent of the trash we use as fuel is organic biomass, according to the U.S. De-
partment of Energy. Trash is both sustainable and indigenous—two basic criteria
for establishing what is a renewable energy source. Waste-to-energy is included
under the term “biomass” in PURPA, as well as in the Federal Power Act Amend-
ments of 1978, the Federal Energy Regulatory Commission regulations governing
bi(imass energy, the Clean Air Act Amendments of 1990, and Department of Energy
policy.

We see no reason for legislation to reverse long standing policy.

Moreover, there are good reasons to continue this policy from an environmental
standpoint. Our industry is completing a more than $400 million retrofit on existing
facilities to equip plants with the most modern pollution control equipment avail-
able. We are one of the first industries to be subject to new Clean Air Act rules.
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We meet some of the most stringent environmental standards in the world. In fact,
our industry is significantly cleaner than traditional fossil fuels with respect to such
environmental impacts as acid rain potential, global warming potential and natural
resources depletion.

The use of waste-to-energy technology prevented the release last year into our at-
mosphere of more than 4 million tons of methane, and 15 million tons of carbon di-
oxide, as well as nearly 25,000 tons of nitrogen oxides, and 5,000 tons of volatile
organic compounds.

We support environmental provisions that “level the playing field” for generators
of electricity. This is as much an economic issue as it is an environmental consider-
ation. Credit should be provided to those suppliers that improve their technology by
the use of modern pollution control technology.

The stellar results from the retrofit of the waste-to-energy industry is a case in
point. The U.S. Environmental Protection Agency estimates that the waste-to-en-
ergy industry has decreased mercury emissions by more than 90 percent, to less
than three percent of EPA’s inventory of mercury emissions from industry; and de-
creased organic emissions such as dioxin by more than 99 percent, to less than one-
half of one percent of EPAs estimate of manmade dioxin emissions.

IV. RENEWABLES SHOULD BE ENCOURAGED

An unfettered, competitive market may not be well suited to make all the deci-
sions on resource allocation for our society. A pure market is simply inefficient at
providing so-called public goods such as a clean environment or fuel diversity. There
is also a mismatch in the electricity context between the short term investment ho-
rizons of the consumer and the long term investment requirements of capital inten-
sive power projects. It is therefore particularly important that government energy
policy makers not lose sight of the environmental consequences of the rapid deregu-
lation of the electric generation industry.

In this context, continued governmental support for renewable energy, including
biomass, waste fuels, solar, wind and landfill gas, is essential. This is true not only
for the obvious health and environmental reasons, but for the economic security that
renewables provide for consumers. Non-depletable, indigenous energy resources con-
stitute an insurance policy against becoming overly reliant on—and therefore vul-
nerable to the potential price fluctuations of supply shortages of—any single fuel.
consumers may enjoy unleashing supply and demand forces for as long as there is
an overhang of capacity. However, we should remember that the larger the share
of renewables in the electric generation mix, and, equally important, the more di-
veirse the mix of renewables, the greater the reduction in overall electric price vola-
tility.

IWSA supports provisions in H.R. 1828 and H.R. 2050 that call for a renewable
portfolio standard. Many states in which we operate, including California, Oregon,
Massachusetts, Connecticut, New Jersey, and New Hampshire, have included an
RPS in their restructuring laws, and have defined waste-to-energy as a renewable.
While an RPS may not be the only method to encourage renewable power, it is per-
haps the most assured way to keep renewables part of the mix because it mandates
that some small percentage of power will come from renewable sources.

V. CONCLUSION

In summary, we support legislative provisions that keep contracts whole, and give
waste-to-energy and other renewable energy a place in the emerging electricity mar-
ket. Thank you.

Mr. BARTON. Thank you. We would now like to hear from Mr.
Marty Kanner who is with the Consumers For Fair Competition.
Mr. Kanner.

STATEMENT OF MARTY KANNER

Mr. KANNER. Thank you, Mr. Chairman.

Consumers For Fair Competition is a broad and diverse coalition
of interests dedicated to formation and promotion of a competitive
market structure. We have had the pleasure and benefit of testi-
fying before your subcommittee before on the issue of market
power. As such, my comments today will focus on the bills and pro-
visions, and how they address the issues of market power.
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In general, CFC is encouraged by the recognized need to address
these issues. However, we believe the pending bills, to varying de-
grees, lack sufficient tools and guidance to fully combat the varied
and multiple ways in which the exercise of market power can and
most likely will frustrate the development of competitive markets.

The potential for market power abuse cannot be adequately ad-
dressed by market forces, Federal anti-trust enforcement, or State
restructuring laws. As noted by many of the witnesses on the first
panel today, Congress must include provisions in Federal restruc-
turing legislation to ensure that the transmission grid operates
independently of electricity market participants, alleviate overly
concentrated generation markets that will sustain high prices,
entry barriers, and inefficient markets, scrutinize the competitive
implications of all utility mergers, provide State regulators with ac-
cess to utility books and records, and provide model, enforceable
standards to prevent utility cross-subsidization.

Finally, establish mandatory reliability standards that ensure
system integrity and prevent unfair market manipulation. With
these objectives in mind, I offer the following observations and rec-
ommendations on the bills pending before this subcommittee. CFC
encourages this subcommittee to adopt the regional transmission
organization provisions of the Largent-Markey bill.

CFC commends the administration for proposing similarly strong
RTO language, and also commends Representative Stearns for rec-
ognizing the need to advance independence of the transmission
grid. On the issue of market concentration, CFC would urge this
subcommittee to adopt the provisions of the Delay-Markey bill of
last Congress.

In the alternative, Section 104 of the Largent-Markey bill should
be revised and strengthened to correct the limitations of scope and
authority that are outlined in my testimony. CFC encourages this
subcommittee to adopt the merger provisions of H.R. 1828, the ad-
ministration’s bill, and also provide for FERC review of electric and
gas convergence mergers.

CFC urges this subcommittee to adopt measures that parallel the
affiliate transaction provisions contained in the 1996 Telecommuni-
cations Act. Finally, we urge this subcommittee to adopt the reli-
ability provisions contained in both H.R. 2050 of the Largent-Mar-
key bill, as well as the administration’s proposal. Consumers For
Fair Competition does not support adoption of H.R. 2363 on a
stand-alone basis.

In addition, we believe that PUHCA repeal should be delayed to
provide adequate opportunity for replacement market power provi-
sions and retain competition to take hold. For that reason, we pre-
fer the conditional repeal provided in the Largent-Markey bill, and
prefer the 18-month effective date contained in various proposals
pending before this subcommittee.

To promote the transition to competitive electricity markets, af-
firmative steps must be taken to remove the vestiges of the former
regulatory system and its accumulated opportunities to exercise
market power. Once done, the transition to competition can occur.
The need for active regulation will subside, and the intended con-
sumer benefits will be realized. Thank you very much, Mr. Chair-
man.



174

[The prepared statement of Marty Kanner follows:]

PREPARED STATEMENT OF MARTY KANNER ON BEHALF OF CONSUMERS FOR FAIR
COMPETITION

Mr. Chairman, Members of the Subcommittee, I am Marty Kanner. I am testi-
fying today on behalf of Consumers for Fair Competition (CFC), a coalition of small
business interests, power marketers, consumer and investor owned utilities, small
and large electric consumer representatives, and environmentalists.! While the in-
terests of these organizations in the broader restructuring debate are diverse, we
are unified in the belief that the intended benefits of competition will not be realized
or sustained if market power issues are not adequately addressed in federal legisla-
tion.

Given the coalition’s focus, my testimony will address only the treatment of mar-
ket power issues in the pending restructuring bills and will not address the broader
issues contained in these bills nor those bills (such as H.R. 971, H.R. 1138, and H.R.
1486) in which CFC as a coalition has no formal position.

In general, CFC is encouraged by the recognized need to address market power
concerns. However, we believe the pending bills lack sufficient tools and guidance
to fully combat the varied and multiple ways in which the exercise of market power
can and will be used to frustrate the development of competitive markets.

CFC looks forward to continuing to work with the Subcommittee to address this
central issue in the restructuring debate.

Fostering Competition

At its core, restructuring legislation is intended to combat market power—remov-
ing monopoly provision of retail electric supply. However, simply declaring open re-
f{ail markets does not remove all of the structural impediments to competitive mar-

ets.

First, the continued vertical integration of the industry provides opportunities for
utilities to manipulate the transmission system to advantage their own generation
or power marketing activities. Second, many generation markets remain highly con-
centrated with high barriers to entry, resulting in above-market prices and inad-
equate market development. Third, many market participants will participate in
both regulated markets (transmission and distribution) and competitive markets
(generation, marketing, energy and non-utility services), which provides consider-
able opportunities for cross-subsidization and other anti-competitive practices.

As CFC has previously testified before this Subcommittee, the potential for mar-
ket power abuse cannot be adequately addressed by market forces, federal anti-trust
enforcement or state restructuring laws. Congress must include provisions in federal
restructuring legislation to:

¢ Ensure that the transmission grid operates independent of the electricity market
participants

e Alleviate overly-concentrated generation markets that will sustain high prices,
entry barriers and inefficient markets

» Scrutinize the competitive implications of all utility mergers

e Provide state regulators with access to utility books and records and provide
model, enforceable standards to prevent utility cross-subsidization

» Establish mandatory reliability standards that ensure system integrity and pre-
vent unfair market manipulation

* Prevent impermissible cross-subsidization and cost shifting in order to establish
fair and open competitive markets.

Independent Transmission Operations

The vertical integration of the electric utility industry is largely incompatible with
the needs of the competitive market. Despite the progress that has been made as
a result of the Energy Policy Act and FERC Orders 888 and 889, the nation’s trans-

1American Public Power Association, Electricity Consumers Resource Council (ELCON),
Enron, Friends of the Earth, Madison Gas & Electric, Missouri River Energy Services, National
Association of State Utility Consumer Advocates (NASUCA), Northern California Power Agency,
Ohio Municipal Electric Association, Transmission Access Policy Study Group (TAPS), Wisconsin
Public Power Inc., National Alliance for Fair Competition (members include: Air Conditioning
Contractors of America, Air Conditioning & Refrigeration Wholesalers Association, American
Supply Association, Associated Builders and Contractors, Independent Electrical Contractors,
Petroleum Marketers Association of America, Plumbing, Heating and Cooling Contractors—Na-
tional Association, National Electrical Contractors Association, Sheet Metal and Air Condi-
tioning Contractors National Association)



175

mission grid is not operated on a non-discriminatory and competitively neutral
basis, and fails to fully promote or support a competitive generation market.

Today, each utility’s transmission network, despite a certain amount of reliability
coordination, is operated largely as if it were an isolated island. This unnecessarily
constrains and contracts markets. By acting in their own self-interest, owners can:

» reserve the majority of transmission capacity for their own use (which use is not
effectively subject to FERC comparability standards),

» operate the system to favor its own (or affiliates’) wholesale or retail marketing
function,

» take actions ostensibly for reliability purposes—such as congestion management
and emergency curtailment procedures—in a discriminatory and anti-competi-
tive manner, and

 fail to make transmission investments that would alleviate congestion and pro-
mote the competitive market.

CFC believes that ownership and/or control of the nation’s transmission system
must be transferred to truly independent regional bodies with strong authority to
operate, plan, maintain and expand the transmission system. Such action will:

 ensure all market participants have equal and nondiscriminatory access to trans-
mission services;

« facilitate competition by eliminating “pancaking” of multiple transmission charges
and thereby expanding the physical scope of markets;

» eliminate opportunities for the exercise of vertical market power;

* reduce horizontal market power in generation by expanding the geographical
scope of the market; and

e insure that transmission additions occur to eliminate bottlenecks, improve reli-
ability, and facilitate construction of new generation.

Legislative Review: The formation of Regional Transmission Organizations (RTOs)
is a common thread among many of the pending bills and is treated with varying
degrees of success. The RTO provisions in H.R. 1828 and 2050 are most effective.
The bills provide sufficient inducement and critical policy guidance—with the RTO
comprising a broad geographic region, having true independence, and full responsi-
bility for the operation of the grid.

CFC is particularly pleased that Representatives Largent and Markey have draft-
ed Section 108 of H.R. 2050 to provide the RTO with responsibility for planning and
expanding the transmission system.

CgC commends Representative Stearns for recognizing the need to encourage
RTOs.

CFC encourages the Subcommittee to adopt the RTO provisions of H.R. 2050.

Market Concentration

Formation of RTOs will mitigate vertical market power—where dominance in one
market is leveraged to provide unfair advantages in a competitive market. However,
while RTOs can to some extent reduce horizontal market power, more is needed to
address generation markets that are so highly concentrated that competitive forces
either don’t exist or are insufficiently robust.

In the electric generation market, market boundaries are determined largely by
transmission constraints—physical limitations on transfer capabilities. Within these
boundaries, it is common for an incumbent utility to own more than 40 percent of
the generating capacity—a concentration level at which economists assume an abil-
ity of a dominant firm to set and control prices above what would occur in a truly
competitive market.

It is not simply total installed generation capacity that is important. Because of
the physics inherent in electric system operations, some generation assets hold dis-
proportionate strategic value—their operation may increase the carrying capacity of
a vital transmission link, may be necessary for system reliability, provide peaking
capacity that largely sets market prices, or provide “high-value” ancillary services.
Ownership of these facilities provides opportunities for anti-competitive behavior in
a sub-market of the industry. Thus, while a generating company may possess a
small percentage of total generation in a given geographic market, it may dominate
a particular product sub-market within the region.

Despite a significant increase over the past few years in the construction of non-
utility generation, such facilities still represent a comparatively small fraction of
total generation. Moreover, potential developers of such facilities often face a diverse
set of entry barriers. Frequently, incumbent utilities own the prime sites for future
plant location (often adjacent to existing plants). In addition, in many states, only
utilities themselves can request and receive the necessary regulatory permits. Even
if new, independent plants can be built, it will be years—and there will need to be
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considerable growth in demand—before competitive suppliers will break the lock of
the dominant player and markets will begin to operate competitively.

Legislative Review: Only H.R. 1828 and H.R. 2050 include provisions intended to
address market concentration.

Section 503 of H.R. 1828, the Administration’s bill, properly defines the problem
and provides necessary tools to address market power. Specifically, the provision di-
rects the Federal Energy Regulatory Commission (FERC) to require utilities that
possess market power to submit market power mitigation plans and allows FERC
to modify those plans if needed to eliminate market power. A number of market
power mitigation tools are outlined and FERC is expressly authorized to require
asset divestiture. The Administration’s market power provision is partially flawed,
however, by the establishment of a bifurcated system in which FERC can only act
in “retail markets” at the request of a state commission who confesses a lack of au-
thority to remedy market power abuse. CFC believes that the division between
wholesale and retail markets—and exercise of market power within them—becomes
murky in a restructured industry which is inherently multi-state in nature. Con-
sequently, this provision could cause confusion and “gaps.”

CFC commends Representatives Largent and Markey for recognizing the need to
address market power issue in restructuring legislation. However, we would like to
see Section 104 of H.R. 2050 strengthened and modified. First, the provision is too
narrow: it applies only to the exercise of market power by parties that own genera-
tion and transmission or distribution. As outlined above, market power can be ex-
erted by generation-only companies. Second, the provision triggers only upon a
FERC determination that market power has been exercised. Most importantly, we
believe it is important that the existence of market power is addressed up-front be-
fore abuses occur. The exercise of market power can be quite subtle and subject to
multiple “explanations.” The trigger mechanism in H.R. 2050 renders the provision
cumbersome and potentially ineffective. Third, the provision provides insufficient
remedies, relying on a reimposition of cost-based rates at wholesale and retail. Inef-
ficient cost-based pricing is what restructuring legislation is intended to correct. It
would be unfortunate to re-impose cost-based rates in those highly concentrated
markets in which real competition is most needed. Moreover, cost-based rates might
be a financial reward—rather than the behavior-correcting “punishment” intended
by the authors. Finally, cost-based rate regulation—particularly by FERC in retail
markets—may prove an impossible task once markets are deregulated by state ac-
tion.

CFC urges the Subcommittee to adopt the market power provisions of the DeLay-
Markey bill of last Congress. In the alternative, Section 104 of H.R. 2050 should be
revised to correct the limitations outlined above.

Mergers

As you know, utilities are merging at an unprecedented rate. Since the mid-
1990’s, 24 utility mergers have been completed, and 12 additional mergers are pend-
ing at FERC. While mergers can bring efficiencies of size and scope, improved effi-
ciencies and reduced rates are frequently not the result. According to a recent report
by Anderson Consulting, less than half of the energy utility mergers over a 10 year
period were profitable for shareholders. More troubling for the future of the competi-
tive market, these mergers are often a mechanism for further consolidation of re-
sources that increases market concentration and creates anti-competitive abuses.

Incumbent utilities are also able to leverage their regulated operations to advan-
tage their unregulated affiliates. Proprietary information on customer load patterns
and energy needs can be transferred exclusively to affiliate power suppliers. Simi-
larly, utilities can refer customers to their affiliates for installation and mainte-
nance of HVAC equipment and other demand-side measures. Finally, utilities can
cross-subsidize their unregulated affiliates through the market value of using the
utility’s name, logo or personnel, or by misallocating overhead expenses from the af-
filiate to the regulated utility.

CFC believes that FERC’s merger authority should be revised in several ways.
First, the FERC standard for reviewing mergers should be expressly expanded to
make competitive impacts the primary “screen.” If a merger advances competition—
either on its own or through FERC-imposed conditions—it should be approved; if it
potentially frustrates competition, it should be rejected. Second, certain types of util-
ity mergers and acquisitions—“convergence” mergers between electric and gas utili-
ties, merger of generation-only companies and mergers between utility holding com-
panies—can be structured to escape FERC review. These regulatory gaps should be
closed. Third, mergers should be scrutinized to ensure that they will produce con-
tinuing net consumer benefits, not simply advance company empires and egos.
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Legislative Review: The Administration’s bill, H.R. 1828, comes closest to address-
ing CFC’s objectives with respect to utility mergers. Under Section 110, FERC au-
thority is clarified to address both mergers between holding companies and disposi-
tion of generation assets. CFC also commends the Administration for adding a “com-
petitive screen” to FERC’s merger review.

CFC commends Representatives Largent and Markey for addressing mergers be-
tween holding companies. We encourage expansion of Section 110 to address the
other issues outlined above.

Section 7 of H.R. 667 would eliminate FERC review of utility mergers and disposi-
tion of assets. CFC believes that FERC merger review should be maintained and
refined as outlined above. While Department of Justice and Federal Trade Commis-
sion merger review is important, the regulated history of electric utilities and
FERC'’s resulting expertise justify continued FERC merger review.

CFC encourages the Subcommittee to adopt the merger provisions of H.R. 1828
and also provide for FERC review of electric and gas “convergence” mergers.

Utility Affiliate Transactions

The former monopoly status of utilities (and continued monopoly operation of dis-
tribution systems) provides anti-competitive opportunities in the ways that utilities
and their unregulated affiliates interact. Utilities can:

» provide affiliates with preferential and discriminatory access to important infor-
mation on power and non-power sales opportunities;

» purchase goods or services from affiliates at above-market rates;

» provide affiliates with goods or services at below-market rates;

o perform various administrative services for the affiliate that are charged to the
parent company or regulated utility; and

» provide the affiliate, at no cost, with the considerable market value associated
with the company name and logo.

Such actions harm consumers by having captive distribution system ratepayers
cross-subsidize the utilities unregulated affiliate venture. Such actions also harm
competitors by providing utility affiliates with an unearned and anti-competitive ad-
vantage.

Legislative Review: H.R. 667, H.R. 1587, H.R. 2050, H.R. 1828 and H.R. 2363 es-
tablish standards for affiliate transactions and FERC and state commission access
to books and records. CFC believes the scope of and standards for affiliate trans-
actions should be expanded and that a workable enforcement provision be included
in order to address fully and effectively the problem of abusive affiliate transactions.

CFC urges the Subcommittee to adopt measures that parallel the affiliate trans-
actions provisions contained in the 1996 Telecommunications Act.

Reliability

As long as parties with a commercial commodity interest retain exclusive control
of system reliability, opportunities will exist to manipulate legitimate reliability ob-
jectives for commercial advantage.

Establishment of a self regulating reliability organization subject to FERC over-
sight, with authority to establish mandatory reliability requirements (and the secu-
rity coordinators that do the implementation) will both promote a reliable electric
system and competitively neutral reliability standards. The members of CFC sup-
port the consensus proposal developed by the North American Electric Reliability
Council (NERC) and urge its adoption.

Legislative Review: CFC commends the Administration and Representatives
Largent and Markey for adopting the consensus reliability language in their bills.
CFC also commends Representative Stearns for recognizing the importance of reli-
ability issues by including meaningful provisions in his bill.

CFC urges the Subcommittee to adopt the reliability provisions contained in H.R.
2050 or H.R. 1828.

Stand-Alone PUHCA Repeal

PUHCA was enacted as a companion to the Federal Power Act. PUHCA estab-
lishes passive restraints on the structure of the electric utility industry in order to
mitigate the formation and exercise of market power, preclude practices abusive to
captive consumers and competitors, and facilitate effective regulation.

Rather than ushering in competition as repeal proponents would have you believe,
stand-alone repeal will have substantial anti-competitive repercussions and retard
the development of a vibrantly competitive market.

The members of CFC recognize that the current administration of PUHCA has
clear limitations. However, its underlying purposes—the mitigation of market power
and prevention of anti-competitive and anti-consumer utility diversifications—re-
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main relevant today. CFC believes that PUHCA could and should only be repealed
as part of a broad electric restructuring bill that contains the market power provi-
sions outlined above.

Legislative Review: CFC does not support adoption of H.R. 2363 on a stand-alone
basis. In addition, we believe that PUHCA repeal should be delayed to provide ade-
quate opportunity for replacement market power provisions and retail competition
to take hold. For that reason, CFC prefers the conditional repeal provided in H.R.
2050 and prefers the 18 month effective date contained in H.R. 667, H.R. 1828, H.R.
2050 and H.R. 2363.

Conclusion

Effective, sustainable competition will not automatically emerge in the absence of
regulation. Regulation can—and should—be relaxed for those markets and products
that are subject to effective competition. However, given the historical operation and
structure of the electric utility industry, competition in all sectors and regions will
not occur simply by legislative declaration.

To promote the transition to competitive electric markets, steps must be taken to
remove the vestiges of the former regulatory system and its accumulated opportuni-
ties to exercise market power. Once done, the transition to competition can occur
and the need for active regulation will subside.

Mr. BARTON. Thank you, Mr. Kanner. I am not used to people
finishing early. I was in the middle of collecting my thoughts. The
Chair is going to recognize himself for the first 5 minutes of ques-
tions. I want to go to Mr. Crisson. I assume that you are the CEO
of a City-owned municipal utility. You said Tacoma, Washington.
Is that correct?

Mr. CRISSON. Yes, sir.

Mr. BARTON. Do not answer anything that is proprietary. I am
not trying to get too nosey. In Tacoma, does the electricity com-
pany, on a net basis, generate funds that go to the general treasury
of the City?

Mr. CRISSON. Subject to our City Charter and State law, we are
assessed a 6 percent gross earnings tax on the revenues of our util-
ity and that does go to the general fund of our City.

Mr. BARTON. So, you are assessed a tax, but if you have a good
year and sell lots of electric, and generate more revenue than you
can spend on maintenance and any improvements, the balance does
not go to the City; it stays in some sort of a reserve fund?

Mr. CrissoN. That is correct. We have very specific State and
City ordinances to that effect.

Mr. BARTON. For large municipals, I understand the city of Los
Angeles has their own utility and the city of San Antonio. Those
are two that I know of. Do they have a natural competitive advan-
tage, vis-a-vis an investor-owned utility, or perhaps something like
Bonneville, or the TVA? In today’s marketplace, is there a reason
to expand municipally owned utilities?

Mr. CrissoN. I think there is a reason to expand publicly owned
utilities today as much as there ever was. I have a bit of a bias
in that regard.

Mr. BARTON. You should.

Mr. CrissoN. I think it is important to recognize that historically
public power has been the sole competitive yard stick, and the one
o};;tion that people did have in the absence of wholesale and retail
choice.

Mr. BARTON. I am absolutely for municipal power when the util-
ity generating industry started. My question is prospectively, I
mean, I listened to your testimony very carefully. Your group has
signed off on one of the bills that grandfathers existing financing.
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If T understood you correctly, you agreed not to issue additional
bonds in the future for new capacity that is not tax exempt. Is that
not correct?

Mr. CrissoN. Well, that would be a feature of the bill in which
an election is offered. That would be one of the choices a system
could make; yes, sir.

Mr. BARTON. So, what I am trying to just work through, if we
are going to enact a comprehensive restructuring bill, if you are
going toward a competitive market, and that is the goal, is there
still a need to have some sort of a guarantee, I do not want to be
too punitive, a protected area for municipals? That is all.

Mr. CrissoN. No. I do not think there is a need for a protected
area, Mr. Chairman, and I do not think that is what we are seek-
ing.

Mr. BARTON. No. That is not what you said. I am asking more
of a theoretical question.

Mr. CrissoN. No. I do not think there is a need for any protec-
tion for public systems in that regard. I think it is important to
preserve, as I think I sense from many members of the committee,
the principle of local choice and State control. That is all we are
asking.

What this particular request is all about is to make sure that as
we make that transition, our customers are not punished or dis-
advantaged simply because they happened to be served by a pub-
licly owned utility.

Mr. BARTON. I understand that. I think your position is a very
defensible position. Mr. Brooks, you are the PUHCA Repeal Now
spokesman, I think. Is that correct?

Mr. BROOKS. Yes, sir.

Mr. BARTON. What is your group’s position on a Federal provi-
sion on PUHCA repeal that never repeals PUHCA, merely sets up
conditions that exempt companies that are subject to it from it, so
that the statute remains on the books, but there are conditions
under which you are exempted from it. Is your group for that or
against that type of a concept?

Mr. BRoOOKS. We are actually against that because we think the
act itself should be repealed. You can come in and out of exemp-
tion, and even exempt companies are threatened by some of the as-
pects of it; foreign investment as an example.

Mr. BARTON. Okay. Your group has signed off on the Tauzin bill
which is a 12-month repeal. There is another bill that is an 18-
month repeal. What is magic about 12 months versus 18 months,
as opposed to immediate repeal?

Mr. BROOKS. When we say repeal now, we assume there would
be a period of time from the time you enact it until it is effective.
Of course, the sooner the better for us. We will not quibble over 6
months.

Mr. BARTON. Is there a business defensible technical reason that
the transition period needs to be 18 months, or 24 months, or 12
months? I know there has got to be a certain time period. I am just
interested in the difference between 12 months and 18 months; if
there is some actually fact-based reason to have a different time
period.
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Mr. BROOKS. No, sir. For us, the sooner the better. Others would
just like longer to make the process.

Mr. BARTON. So, those who support a longer time period are
going it primarily to give political considerations time to come into

eing.

Mr. BROOKS. I think that is correct.

Mr. BARTON. Okay. My time is expired. I will have other ques-
tions perhaps after everybody has been given their opportunity.
Mr. Hall is recognized for 5 minutes.

Mr. HALL. Thank you, Mr. Chairman.

Ms. Zannes, as the domestic oil and gas industry, which I have
a great interest, since I have an oil patch in my district, and Mr.
Kanner knows that. We have been concerned about our vulner-
ability from a national security standpoint; too much reliance on
foreign oil. That has been ongoing. We have tried to do some things
about it with import fees and things like that.

We went up against mistreating people in the Northeast that
have to have heating oil and all of that. It has just been almost
an impossible thing to do. We have gone at it from every direction
and we still have not done it. We have talked about the danger of
us being vulnerable from a national security standpoint because of
this reliance and the enormous disruptions that might occur if im-
ports were substantially disrupted.

I am going to give you one that I think you can knock right out
of the park here. Would you say that increased reliance on renew-
ables, I think our trash power, as you call it, could bring about a
similar energy security problem for the Nation?

Ms. ZANNES. I do not believe, sir, that we will develop renew-
ables to the point that we would be so dependent on renewables
that it would cause a security concern. In fact, it is the opposite.
I would propose that an increase from 2 percent to 4 percent, which
would be a doubling of renewables, would be a very small fraction
of our energy generation. It could only go further to support and
to help with national diversity and help with our security. How
was that?

Mr. HALL. That was good. They do not really compare in size or
enormity, but it is a similar trend that you could fear, I think.

Ms. ZANNES. Yes, sir.

Mr. HaLL. Mr. Parker, would you like to tie into that one? I
thought you blinked there or nodded or something. No. You just got
your arms folded. You have been supportive of the renewable port-
folio standard. If a standard is not adopted how well would tax
credits work for your industry? Any of you working on those?

Ms. ZANNES. Well, Mr. Hall, I view perhaps a little differently
than some of the renewable sources of power and interests. I view
an RPS, or a tax credit, or a payment, all of that at the end of the
day as similar; as producing the same result, which is an encour-
agement of renewables. So, my industry is more flexible perhaps in
its position on encouragement of renewables.

If you look at the RPS provisions of either the administration’s
bill or Mr. Largent’s bill, you would see that there is a cap. In such,
even an aggressive RPS, if our power is more than a penny and a
half against all other power, the purchaser will go after getting
credits versus buying power from us.
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So, the upshot, the bottom line to it is that even under an RPS,
there is in some way just an encouragement of renewables up to
1.5 cents per kilowatt hour. The reason I think that our industry
has supported an RPS more than tax credits or payments is that
we believe that an RPS would be harder to take away.

Large power investments are over the long-term. So, you want
security; to the extent that you are saying you are going to get
more for your power. To the extent you have an authorization, and
every year you have to go back for an appropriation, there is less
security in the price you are going to get for your power. Therefore,
more reluctance in making the investment.

Mr. HALL. Let me ask you about the burning of municipal solid
waste, which sounds like a pretty sensible way to me to solve more
than one problem. It eliminates a growing problem and you get
something for it. It is a win-win deal. Why have not the waste en-
ergy plants become more common place throughout our country?

Ms. ZANNES. We have 103. We burn 15 percent of the country’s
trash. I must say that people do not say we need a new energy
source. Let us gather up the trash and burn it. The facilities are
built primarily as disposal options. Most recently especially, there
has been a lower cost option with landfills. So, cities have turned
to that. But, we are still growing.

Mr. HALL. When you are trying to build, then own, and operation
these things, what barriers do you hit? Who pushes you back? If
we want to build a lake, the environmentalists hold you up for
years and years.

Ms. ZANNES. To some extent, certainly the environmental con-
cerns of anything with a smokestack becomes problematic. I do be-
lieve that, from a business standpoint, to the extent you have secu-
rity and price, and security and fuel, those are the things that are
of most concern. Quite frankly, having this uncertainty in the
power market right now does not help. So, we look forward to the
Congress acting and moving forward.

Mr. HALL. I thank you.

Ms. ZANNES. Thank you.

Mr. HALL. I yield back my time, Mr. Chairman.

Mr. BARTON. Thank you. We will recognize Mr. Burr for 5 min-
utes.

Mr. BURR. Thank you, Mr. Chairman. Let me thank Mr. Brooks,
because if he had not mentioned me, I would have been aced out.
I did not get mentioned by anybody else. So, I want to take this
opportunity because I think that the exclusion or inclusion of some-
thing in these pieces of legislation I do not think is indicative of
the total thoughts of any one individual or the reflection of the en-
tire group.

I would say to Mr. Parkel that we are all interested in making
sure that we especially learn from some of the telecommunications
things and those things that we feel might have a Federal need are
in fact addressed. I hope that in the end, we can all look at the
bill and say, you know, this is good.

I think we would make a mistake, and this is a personal observa-
tion, that we would make a mistake to try to identify what those
are prior to understanding where it is we are going. I think that
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is some of the reasoning that went into some of the bills and the
exclusion of that component.

Until we can find the consensus on where it is we are trying to
get to and what that world will look like, it is difficult to determine
how many things we need to address or what is appropriate and
what is not; what might be our responsibility; what might be the
State’s responsibility. I would say that to some degree, Mr. Crisson,
the same is true about the needs of public power.

Clearly, it is an issue that goes through Ways and Means. One
of the decisions that we have to make is do we want a bill that lim-
its itself on deregulation to the concerns within the Commerce
Committee, or do we feel confident in the expertise on deregulation
of the members of the Ways and Means Committee who would then
have the jurisdictional power, based upon that referral, to change
the renewable portfolio or the consumer protection portions?

There is some discomfort with that. I am happy to tell you that
there is a willingness on the part of Ways and Means as we move
for them to move. So, it can be done separately. If I were you, I
would be calling for it to be all one package as well. So, please un-
derstand that we are empathetic of where you are.

, Ms. Zannes, you ended with the uncertainty in the power mar-
et.

Ms. ZANNES. Yes, sir.

Mr. BURR. Tell me, if you will, what you mean by the uncertainty
of the power market.

Ms. ZANNES. I come from a very limited view of being a PURPA
contractor. Right now, primarily all of my contracts are PURPA
contracts. As such, it is difficult to sit down and negotiate those
types of contracts, given the uncertainty. You would think there
would be a rush, quick, let us get them done. That does not seem
to be the case. Whenever, both on a State basis, there are 23 States
so far that have enacted some type of restructuring legislation. As
I understand it, there are many more looking at it.

Mr. BURR. I think 27 is the correct number.

Ms. ZANNES. I only looked last week.

Mr. BURR. It is 23 that have done it and 27 that are looking at
it, but that does add to 50; does it not.

Ms. ZANNES. I thought 27, as of last week, actually passed. I
thought you were up on that. As such, if you are negotiating, you
can imagine two business people, it leaves the more uncertainty as
you sit down on both sides. Business does not like to negotiate in
the uncertainty, and the risk of what may change, and whether you
will get a better deal if you would just wait.

Mr. BURR. Is there anybody on this panel that believes that Con-
gress will do nothing?

Ms. ZANNES. I am sorry?

Mr. BURR. Is there anybody on the panel that thinks Congress
will do nothing as it relates to deregulation?

[No response.]

Mr. BURR. For the record, let me state that everybody agrees,
Congress is going to do something. Mr. Brooks.

Mr. BROOKS. Mr. Burr, there is a good chance Congress may do
nothing on the restructuring bill. I am speaking from experience.
We have been working on this for a long time, which happens to
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be the reason why we would like to have a stand-alone PUHCA bill
because we question whether we will get a deregulation bill.

Mr. BARTON. We give you one point for getting that extra plug
in there.

Mr. BURR. So, given that most believe that Congress is serious
about doing something, is it not reasonable to believe that, that un-
certainty is going to exist and it is not just going to exist in the
PURPA contracts? It is going to exist everywhere. Mr. Crisson, I
take for granted you are in generation.

If you were on the verge of needing additional power, you might
be uncertain about whether to build your own generation or to buy
until this thing gets straightened out so that you knew what the
lay of the land looked like. Pretty accurate?

Mr. CRISSON. Yes, sir. That is a fair statement.

Mr. BURR. I think the last litmus test that this committee, and
hopefully this Congress, should go to is how does Wall Street re-
spond to what we have done? With the exception of possibly Mr.
Crisson, the rest of the world has to go to Wall Street for capital.

It attracts it through shareholders or through loans. I think that
one of the important things is Wall Street’s assessment of what we
have done. Does it make it predictable or does that uncertainty still
exist? I think ultimately that is a question that every member, and
hopefully the panelists, will look at, as well as those on Wall Street
to determine what type of certainty did we bring to it.

Did we bring the same certainty to the future for generation de-
cisions that I am sure Mr. Parkel would like as it relates to the
consumer protections? Certainly, we are not there yet. Until we can
wrap this up, which will require work on both sides of the aisle,
that uncertainty will exist and is certainly not healthy for the ex-
pansion of your business or any of the entities in the power busi-
ness that are here. I certainly thank you for your expertise and
your willingness to come. Mr. Chairman, I would yield back the
balance of my time.

Mr. BARTON. Thank you, Congressman Burr.

There were some other people on the first panel that mentioned
the Burr bill. You got some votes this morning.

Mr. BURR. I did not come for votes. I came for knowledge. Most
of it I have gotten from Mr. Markey and I am eternally thankful
for that.

Mr. BARTON. The vote winner of today’s hearings, including the
administration’s bill is now with us, the Markey-Largent bill has
gotten more positives on everybody’s scorecard, except the Stearns
scorecard who showed about 40 votes for Stearns for some reason.
So, are going to recognize Mr. Markey for 5 minutes for questions.

Mr. MARKEY. I thank you, Mr. Chairman, very much.

I apologize for not being here for the first panel. This is like my
40th, 50th electricity restructuring hearing. I am suffering from,
my doctor says it is electricity restructuring fatigue syndrome. So,
I am just kind of worn out. So, I thought I would give myself a
break on the first panel.

The beauty of that Stearns provision, by the way, is that it is in-
side of Largent-Markey. That is the great part about it. We actu-
ally have it in. He has just broken off kind of a tasty little tid-bit,
but it is inside that larger smorgasbord that we have put together.
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So, here is what I would like to do, if I could. This is self-indul-
gent. Mr. Burr would appreciate this about me. What I would like
to do is to go down the panel, if I could, and just get some sense
of how they feel about Largent-Markey. So, Maria, who I know, do
you support the PURPA language?

Ms. ZANNES. Yes, we do.

Mr. MARKEY. Do you support the contract sanctity provisions?

Ms. ZANNES. We do.

Mr. MARKEY. You do. All right. Let me keep moving then. Mr.
Crisson, do you support the private use tax provision language of
the bill?

Mr. CRrISSON. Yes, we do.

Mr. MARKEY. Mr. Parkel, do you support our aggregation con-
sumer disclosure language and the privacy language?

Mr. CRISSON. Yes, sir.

Mr. MARKEY. You do. Do you want us to do more on universal
service?

Mr. CrissoN. We would like to and we gave some recommended
thoughts on that on our documentation to see if there was a way
to get a little more definition and recognition for universal service;
yes, sir.

Mr. MARKEY. What would you suggest?

Mr. CrissON. What we suggested is that because there is a great
deal of pressure on the States in the financial areas that we think
that the under-served, disadvantaged people will have some fund-
ing problems and suffer through this. We recommended that there
may be a tax put on the providers. That there could be a joint Fed-
eral and State group to help give out these funds to prevent any
problems, really, for the disadvantaged consumers.

Mr. MARKEY. Excellent. Mr. Kanner, do you support the regional
transmission provisions?

Mr. KANNER. Absolutely, Congressman.

Mr. MARKEY. And the reliability provisions?

Mr. KANNER. Yes, we do.

Mr. MARKEY. And you would like the market power language
strengthened?

Mr. KANNER. Correct.

Mr. MARKEY. Because?

Mr. KANNER. Because in our view, Congressman, the provision
needs to be strengthened to ensure that the generation side of the
business is adequately competitive. There are a few ways, both in
the trigger and the scope of authority that need to be adjusted to
make sure we have competitive markets.

If T could take 1 minute, Congressman, to respond to Mr. Burr’s
earlier observation. I would note that Wall Street in fact likes to
have robust liquid markets. That is what we are trying to get on
the generation side. They have also found that utilities that have
divested generation have gotten a premium above book, and that
the resulting distribution company, in fact, is a better investment
opportunity; so, just a few observations I wanted to share with you.

Mr. MARKEY. Thank you. Mr. Brooks, you strongly support the
PUHCA provisions in Largent-Markey. I am sorry, you oppose. You
oppose the PUHCA provisions of Largent-Markey and you support
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a free-standing PUHCA repeal with no requirement for retail com-
petition. Is that right?

Mr. BROOKS. Yes, sir, that is right.

Mr. MARKEY. Is there anyone here who is willing to take up this
issue with Mr. Brooks as to why, in your opinion, he is wrong in
terms of opening up having a requirement that there be open retail
competition? Do any of you wish to volunteer? Yes, Mr. Kanner.

Mr. KANNER. Congressman, I can opine a little bit on that.
PUHCA was established in tandem with the Federal Power Act to
protect consumers, competition, and afford effective regulation. The
choices are really competitive markets or regulated markets.

I think the provision in Largent-Markey recognizes that if you
remove the regulation but do not in fact require the competition,
that you may not end up with the desired end state. And I think
that the genesis of your provision has a lot of merit to it.

Mr. MARKEY. That is correctly stated. Mr. Brooks, what would
you say to me, sir?

Mr. BrROOKS. Congressman Markey, back to the market power
issue, as I have stated earlier in my presentation, we think that
the act, itself, stimulates market power. If we eliminate PUHCA,
then we open up the opportunity to eliminate market power.

We are against tying elimination of PUHCA, as we see it today,
tying that to retail access because it would be not only unwieldy,
but unfair to a holding company like ours, as an example, who is
serving in a State, which does not have open competition.

We would have to open up our system to choice and our neigh-
bors could come take our customers and we could not take theirs.
So, we think that is the unfairness of it. We do think that the mar-
ket power issue is addressed adequately.

Mr. MARKEY. Ms. Zannes, can you comment on this issue?

Ms. ZANNES. I do not have a comment.

Mr. MARKEY. You do not have a comment. Mr. Crisson or Mr.
Parkel?

Mr. CrissoN. Mr. Markey, I think that Mr. Kanner’s view largely
reflect the views of public power, frankly as a whole. Mr. Richard-
son’s testimony in the first panel addresses this issue. We are
somewhat sympathetic in the sense that we are pursuing legisla-
tion that will likely require the cooperation and input of another
committee with jurisdiction. We think properly that any PUHCA
repeal, as a part of any comprehensive legislation, that might go
forward on electric restructuring.

Mr. MARKEY. With all due respect, Mr. Brooks, I do disagree
with your perception of what would happen if we repealed PUHCA
and did not have some corresponding guarantee that the market-
place was open. My fear would be that you would be able to hold
onto your monopoly, and yet be free from some of the responsibil-
ities that are attendant to being in fact a monopoly.

I think that is what we are trying ultimately to unravel here;
that is the need to have the government in. That is the whole point
of all of the laws we passed in the 1990’s out of this committee.
I just have to disagree with you on that.

Mr. BrOOKS. Congressman, one other word. I understand that.
First off, we think FERC has more than enough authority to con-
trol market power. Second, I would reiterate again the best way to
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not have market power is to have opportunity for all players to
come in and provide generation in areas where we perceive there
is market power.

If we are a holding company, and we can only buy the utilities
next door, we cannot participate several States away, nor can a
market power dominated area expect participation from utilities in
States further located away. So, we think the market power issue
is really looked at in reverse on this issue. Eliminating PUHCA
would help eliminate market power.

Mr. MARKEY. We did create in the 1992 act

Mr. BARTON. The gentleman’s time has expired, I would say
about 5 or 7 minutes ago. You got more votes than anybody else
today. As the winner, we are giving you extended time.

Mr. MARKEY. I thank you, Mr. Chairman. You are very nice.

Mr. BURR. Mr. Chairman, could I make a public recommendation
to the Chair that in following up on what Mr. Kanner said, that
we try our best to have a Wall Street hearing at some point where
we can actually bring people in and probe through this whole thing
with Wall Street? I also would like to make it clear for the record
that if our panelists ran for Congress, Mr. Markey would get four
votes for his bill today and one against.

Mr. BARTON. Well, fortunately, none of these folks are consid-
ering running for Congress or we would all be in trouble. On your
suggestion for a Wall Street hearing, my understanding is that is
something that is under active consideration right now. That we
actually have a memo to that effect that is in one of my many
inboxes to take a look at. We are not going to have another final
round. I had one more question.

Mr. Burr, did you have another question?

Mr. BURR. No.

Mr. BARTON. Mr. Markey?

Mr. MARKEY. No.

Mr. BARTON. My question is to the AARP representative on ag-
gregation. One of your representatives was at a working group
meeting several days ago and I posed this question. I would like
AARP to give some thought.

Should aggregation be allowed by a national organization like
AARP, or perhaps a company like McDonald’s, or Walmart, in a
closed State? In other words, is your support for aggregation only
in those States that are already open? Have you thought about that
or your organization?

Mr. PARKEL. We have thought about it. We have taken really no
position on an AARP aggregation plan. We believe also that the
States it would only really work in are the open States, the com-
petitive States.

Mr. BARTON. Well, there is no technical reason if we statutorily
allowed it that an association like AARP could have it everywhere,
because it would seem to be somewhat unfair to let an AARP mem-
ber in an open State, like Texas, participate but in a closed State,
like Florida, not participate.

Mr. PARKEL. I agree with that. I just do not know how it would
work at this point in time. I think that is something we would have
to think about how to do it.
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Mr. BARTON. Okay. I want to thank this panel for your patience.
You were here at 11 a.m. and had to wait through a number of
votes. We do not currently have any other hearings scheduled on
electricity restructuring. We want to wait and see if we can put to-
gether a comprehensive bill. Hopefully we can, and we will have a
legislative hearing or hearings on that bill.

This hearing on the bills that are currently before the Congress
is adjourned.

[Whereupon, at 3:45 p.m., the hearing adjourned.]
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FoOD MARKETING INSTITUTE
WASHINGTON, DC, 20006-2701
July 22, 1999

The Honorable JOE BARTON

U.S. House of Representatives

2264 Rayburn House Office Building
Washington, DC 20515

DEAR CHAIRMAN BARTON: The Food Marketing Institute would like to submit this
letter for the Record for the Energy and Power Subcommittee hearing on July 22,
1999. FMI is pleased that the Energy and Power Subcommittee is holding this hear-
ing to examine all the legislative proposals on electricity restructuring.

The Food Marketing Institute (FMI) is a nonprofit association conducting pro-
grams in research, education, industry relations and public affairs on behalf of its
1,500 members including their subsidiaries—food retailers and wholesalers and
their customers in the United States and around the world. FMI'’s domestic member
companies operate approximately 21,000 retail food stores with a combined annual
sales volume of $225 billion—more than half of all grocery store sales in the United
States. FMI’s retail membership is composed of large multi-store chains, small re-
gional firms and independent supermarkets. Its international membership includes
200 members from 60 countries.

Electricity is the second highest operating cost for FMI members, second only to
the cost of labor. Electricity is the only commodity used by our members which can-
not be purchased competitively in all states.

FMI is, and has been for a number of years, a strong advocate for federal legisla-
tion to create a competitive national electricity market, which legislation should in-
clude a date certain to guarantee all consumers in all states have the right to choose
their electricity supplier. A date certain is the only way to guarantee that all classes
of customers—commercial, residential, and industrial—in all states, benefit from
competition in the electric industry. States will have the crucial responsibility for
the details of breaking up the state chartered franchises.

For FMI members who operate in several states or in monopoly states, a date cer-
tain is crucial in order to be able to aggregate power purchases with interstate con-
tracts. Under the current system, large industrial users have the ability to go off
the system and cogenerate their own power. They also can negotiate “cogeneration
deferral rates” (a special discounted rate that the large users can get in order for
the utility to retain their load and prevent the large user from going off the system).
In other words, large users have options and can negotiate discounts in states that
have not adopted retail competition. Residential customers and most commercial
businesses have no options in states that have not adopted some form of retail ac-
cess.

Opponents of competition have labeled a date certain as a federal mandate and
an infringement on states rights. But in reality competition is not a question of
state versus federal rights, it 1s a question of the public’s rights—the right of every
citizen to choose a supplier of electricity and not be beholden to a monopoly. At a
minimum, it is imperative that federal legislation contain a strong aggregation pro-
vision which will allow customers operating in any state to aggregate their power
purchases in order to take advantage of their total purchasing volume. A state that
has not adopted retail competition should not infringe on the right of a customer
to have an interstate contract for providing power.

Therefore, federal legislation should in no way restrict any seller of electricity
from aggregating customers and, at the same time, should guarantee that any pur-
chaser, wherever located, should have the right to join or affiliate with any other
purchaser to buy in an aggregated manner. Without the ability to aggregate, small
customers, including many commercial businesses, will be hard pressed to reap the



188

full benefits of competition. In addition, restrictions on aggregation would prevent
businesses from allowing employees to purchase electricity through the same
aggregator used by his or her employer.

Thank you for allowing us to submit this letter in Record. I look forward to work-
ing with you on all the issues surrounding electricity restructuring. If you need any
additional information, please feel free to contact me at (202) 429-8262.

Sincerely,
JOHN J. MOTLEY III,
Senior Vice President, Government and Public Affairs

cc: House Commerce Committee Members



