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(1)

THE IMPLEMENTATION OF THE FEDERAL
ACTIVITIES INVENTORY REFORM ACT

THURSDAY, OCTOBER 28, 1999

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON GOVERNMENT MANAGEMENT,

INFORMATION, AND TECHNOLOGY,
COMMITTEE ON GOVERNMENT REFORM,

Washington, DC.
The subcommittee met, pursuant to notice, at 2:35 p.m., in room

2154, Rayburn House Office Building, Hon. Stephen Horn (chair-
man of the subcommittee) presiding.

Present: Representatives Horn, Walden, and Ose.
Staff present: J. Russell George, staff director and chief counsel;

Randy Kaplan, counsel; Bonnie Heald, director of communications
and professional staff member; Chip Ahlswede, clerk; Rob Singer,
staff assistant; P.J. Caceres and Deborah Oppenheim, interns; Trey
Henderson, minority professional staff member; and Jean Gosa, mi-
nority staff assistant.

Mr. HORN. The Subcommittee on Government Management, In-
formation, and Technology will come to order. The Federal Activi-
ties Inventory Reform Act called the FAIR Act was signed into law
on October 19, 1998. The law requires that each year executive
branch agencies compile a list of the commercial activities they per-
form and make the list available to the public.

Agencies are required to submit their lists to the Office of Man-
agement and Budget for review and then make them available to
Congress and the public. Interested parties such as private compa-
nies, trade associations, and employee unions can challenge the in-
clusion or exclusion of the activities on the list.

The FAIR Act represents the first time that the Federal depart-
ments and agencies have been statutorily required to develop and
publish lists of the commercial activities they perform. One of the
main purposes of the FAIR Act is to make agencies account for the
commercial activities they perform. Once these activities are identi-
fied, agencies can then decide whether to make these positions
available to the private sector through a competitive bidding proc-
ess. Opening these commercial activities to competition could re-
duce the cost of government by as much as 35 percent according
to the General Accounting Office.

The FAIR Act does not demand that Federal agencies outsource
these commercial activities. When agencies do outsource, however,
the law requires them do so through a competitive bidding process.
In this case, they must follow the guidance contained in OMB Cir-
cular A–76.
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The A–76 administrative policy, which dates back more than 40
years to the Eisenhower administration in which I happened to
serve, states that Federal departments and agencies should rely on
private sector sources for commercial goods and services. In addi-
tion, the policy states that agencies should not begin new commer-
cial activities if they can get a contractor to perform these activi-
ties.

The question before us today: Is the FAIR Act working? On Sep-
tember 30, 1999, 52 Federal departments and agencies released
their FAIR Act lists. According to the Office of Management and
Budget, Federal civilian agencies identified 120,000 of their 1.1
million jobs as commercial in nature that could be outsourced.

Among the agencies that are represented before us today, the De-
partment of Commerce listed 8,529 jobs as commercial in nature
but indicated that only about 936 of them would be open to com-
petition. The Environmental Protection Agency labeled about 830
positions as commercial in nature, but only 30 could be put up for
competition. The General Services Administration listed 7,249 ac-
tivities or individuals in the activities as commercial, of which
4,556 could be put up for competition. The subcommittee would like
to learn more about these numbers and these categories.

The FAIR Act was broadly drafted to give agencies some flexibil-
ity in developing their inventory lists. Consequently, there is little
uniformity in either format or method of publication of these lists.
Ready access to these lists in a user-friendly format which is essen-
tial for those who want to challenge the inclusion or omission of a
commercial activity. Today we will examine how well the FAIR Act
is or is not working.

We are pleased to have with us some of the key sponsors of this
legislation and active enthusiasts, Senator Craig Thomas of Wyo-
ming who sponsored the FAIR Act legislation in the Senate, Rep-
resentative John Jimmy Duncan who sponsored the legislation in
the House. Joining them will be Representative Pete Sessions,
former vice chairman of this subcommittee, and Representative
Dennis Kucinich, the subcommittee’s former ranking member. We
welcome all of our witnesses today, and we look forward to their
testimony. And we are always glad to see you. And you may start.

[The prepared statements of Hon. Stephen Horn and Hon. Jim
Turner follows:]
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STATEMENT OF HON. CRAIG THOMAS, A U.S. SENATOR FROM
THE STATE OF WYOMING

Senator THOMAS. Thank you, Mr. Chairman. I appreciate you
holding this hearing today. I think it’s important that we talk
about this issue. As an alumnus of this committee it is a pleasure
to be here, along with my friend, Jimmy Duncan. We were the pri-
mary sponsors of this legislation along with Congressman Sessions
who played a crucial role in getting the bill signed into law.

The FAIR Act was a result of significant compromise during the
negotiations between the Congress and the Office of Management
and Budget. I think that’s an important point that we started a lit-
tle differently than where we came out on the basis that OMB
thought they could do much of this administratively, and we were
going to come together and work together that way.

As you’ve pointed out, the law requires a submission of an inven-
tory on those activities which are non-inherently governmental by
the end of third quarter, June 30th to make those available to the
public and Congress. You have 30 days then to challenge the con-
tent of the agency’s list and finally after an appeal have a chance
to review whether or not outsourcing would be more cost efficient.

Mr. Chairman, unfortunately it’s my belief the executive branch
has not been consistent with either the spirit or the letter of the
law. The FAIR Act was signed on October 18, 1998; OMB did not
issue the final guidance for implementation until June 14, 1999,
just 16 days before the inventories were due. Consequently, the in-
ventories were not publicly released until September 30th.

However, even now a substantial number are still not available.
Aside from the long delay, the guidance, I think, was inadequate
to the task. We’ve heard that from various agencies and employees
that it was not clear exactly what we were doing and that the guid-
ance was inconsistent with the intent of Congress.

For example, Congress clearly intended that OMB Circular A–76
be replaced. Consequently, I have strong reservations about the im-
plementation of the FAIR Act because of the modest changes that
were made to the supplemental handbook. Further, the method in
which the inventories were released was not adequate. No central
point of contact was provided. As designated FAIR officers vary
from agency to agency, potentially interested parties have had dif-
ficult times having access to the inventory. I think there ought to
be a more effective means of doing that.

Further, the quality of the inventories is not good. They’re am-
biguous and do not identify the functions in a reasonable manner
for interpretation by the agency management or outside parties.
Functions are categorized in a rather confusing fashion I think.
Similar functions appear multiple times; extremely difficult to iden-
tify the functions. For example, EPA’s inventory identifies financial
and payroll processing functions at both headquarters and regional
offices. But nowhere does the agency list the function of payroll
processing.

So, I think it makes it very difficult to implement this bill. I real-
ize this is the first time for implementation. I recognize it is not
going to be perfect. I recognize that it is something new, almost de-
veloping a new culture within a bureaucracy which isn’t easy to do.
So I think all of us have to have some patience with this process.
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I am hopeful, as promised, OMB will work with us to improve im-
plementation of the FAIR Act.

I am still dedicated to the notion that there are many instances
in which the private sector could better do these functions and
should have an opportunity at least to show which is the most eco-
nomic and efficient way.

Mr. Chairman, I hope we can continue to monitor and continue
to work to implement what I think is something that would be very
good for government, good for the American people.

Mr. HORN. Do you have any language you think that might tight-
en it up given this first round really?

Senator THOMAS. I guess, Mr. Chairman, my concern is more ad-
hering to the language that we already have, then if we find hav-
ing done that, that language needs to be changed, certainly we
ought to do that. But I believe, as I mentioned I think, some of the
current guidance is not consistent with the intent of the statute.

Mr. HORN. Thank you.
[The prepared statement of Hon. Craig Thomas follows:]
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Mr. HORN. The gentleman from Texas is next.
Mr. SESSIONS. Thank you, Mr. Chairman. I appreciate being here

before this subcommittee again, a subcommittee which I have pre-
viously served as vice chairman in the 105th Congress, and I would
like to ask unanimous consent that my written statement be in-
cluded in the record in addition to those comments which I intend
to make.

Mr. HORN. It’s automatic that the minute we introduce the
speaker the complete statement is in the record at that point. We
would love to have you sort of just summarize it.

STATEMENT OF HON. PETE SESSIONS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

Mr. SESSIONS. Good. Thank you, Mr. Chairman. I would be very
pleased to do that. First of all, I would like to be associated with
the comments from Senator Thomas. I believe that his careful eval-
uation exactly mirrors comments that I would make probably.

To summarize very quickly, the day that the initial reports, the
FAIR reports, the documentation came out from the agencies, we
went about the manner of trying to get a copy of all those that
would be available. And I would say that we found it, from our per-
spective, frustrating to find a point of contact within the agencies
and then when we did receive the information, we were dis-
appointed in some of the presentations that were made.

With that said, I believe Senator Thomas has adequately stated
this was the first time, this was the first opportunity on behalf of
OMB and the administration to do this, and that I believe that
they recognize that they can, should, and must do a better job.
With that in mind, I sent OMB Director, Mr. Lew, a letter that
same day indicating that I felt like that a meeting with him would
be something that I felt like could iron out some of the differences
that I, in my own mind, had.

As a matter of fact, that meeting took place yesterday with Dee
Lee from the OMB. And I found her presentation, her demeanor,
and her willingness to work with us and to accept feedback admira-
ble. And the feedback that I provided her was that I felt like that
Federal employees, Federal agencies, I felt like had employees that
could do a better job than what they did, that they would need to
get some feedback based upon the information that they provided,
that they should be more instructive to provide narratives about
what they were providing and summarizing the information about
why it was important and the conclusions that they were drawing
even if they were—it was preliminary information.

I also further stated to her that I felt like that at some time next
year knowing that the next two or three rounds of release by the
administration is probably too far along that I felt like that next
year’s releases, the people should receive information about the ad-
ministration’s view about what lessons they have learned about the
earlier releases. In other words, that they should advise people who
are going to release information next year that there could be more
information, a better format and to be more forthcoming in a lot
of information.

And I believe that OMB will accept those recommendations and
will try and make not only the formatting but the information more
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user friendly. And I believe that if we allow them the opportunity
to provide feedback, they would be the first ones to say that they
have learned a lot in this process and intend to get better. I re-
ceived a sense of willingness and openness on their part; and I be-
lieve that we can work together, that your subcommittee can work
with them; and I will be very interested finding out their testimony
before you today about their ideas on making this better. Thank
you.

Mr. HORN. Well, we thank you very much. You’ve had a major
role in this as chairman of the sort of responsibility and perform-
ance caucus. And I congratulate you for that.

[The prepared statement of Hon. Pete Sessions follows:]
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Mr. HORN. the gentleman from Tennessee, Mr. Duncan.

STATEMENT OF HON. JOHN J. DUNCAN, JR., A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF TENNESSEE

Mr. DUNCAN. Thank you, Mr. Chairman. And I would like to
thank you for your interest in this legislation and for taking the
time to schedule and hold this oversight hearing on the implemen-
tation of the Federal Activities Inventory Reform Act or the FAIR
Act as we’re calling it.

I would also like to thank my good friend, Senator Thomas, who
sponsored the Senate version of this bill for all of his hard work
on this legislation. Certainly we couldn’t have done it without him.
And finally, I want to thank Representative Sessions for his great
leadership not only on the floor but since then even up until yester-
day working on this. As you know, I sponsored the original House
version of the FAIR Act. The purpose of this law is to show how
many commercial activities Federal agencies are now performing
and to see if any of these activities could be more economically and
efficiently carried out by the private sector.

Mr. Chairman, since the Eisenhower administration in 1955, it
has been official U.S. policy and was stated at that time that ‘‘the
Federal Government will not start or carry on any commercial ac-
tivity to provide a service or product for its own use if such a prod-
uct or service can be procured from private enterprize through ordi-
nary business channels.’’ This has been—in fact I think at one of
the most recent White House conferences on small business, this
was listed as their No. 1 concern, what they felt like was competi-
tion from government agencies. The legislation we passed in the
last Congress will help the Federal Government to adhere to this
policy that has been the policy, supposedly, since the Eisenhower
administration as you noted in your opening statement.

The FAIR Act requires Federal agencies to submit a list of com-
mercial activities in which they are involved to the OMB and, in
addition, the law requires OMB to release a list of these activities
known as inventories to Congress and the public.

Now, however, we are running into some road blocks in the early
stages of attempting to make this law work for our—the citizens
of this great country. First, these inventories are not being released
to the public in an efficient manner. When we passed this legisla-
tion, most of us believed that these inventories would be readily
available to all interested parties and, more importantly, would be
easily accessible.

However, instead of publishing a list of the activities that Fed-
eral agencies were performing that could be carried out by the pri-
vate sector only contacts, names, and phone numbers were printed
in the Federal Register. It was necessary for interested parties to
call these contact numbers in order to obtain a copy of the inven-
tories for each agency. I have been told that when some of these
phone numbers were called the individuals at the agencies were
not familiar with the FAIR Act or its requirements. And in some
cases, these phone numbers were cell phones that were not even
answered at all.

This, of course, obviously creates a problem. Once these inven-
tories are released, a member of the public only has 30 days to ap-
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peal any inventory which does not list a specific activity that could
be considered commercial in nature. In addition, these inventories
were not compiled in any uniform manner. Thus they varied from
agency to agency making it difficult to interpret their contents.

I do not know if we have any copies of those inventories here
today, but if we do not, I would encourage members of the sub-
committee to take a quick glance at a couple of them to see how
user unfriendly they are.

I also think it is very important that the OMB create some type
of one stop shopping where the public can easily access the inven-
tories submitted by any agency. I believe it would be easy to post
these lists on OMB’s website or at least provide links to the agen-
cy’s websites where the inventories could be viewed.

The purpose of this act is not to serve as a witch hunt for jobs
to privatize within agencies. However, if certain functions per-
formed by agencies can be more economically carried out by the
private sector, we need to look at those situations. This would then
free up finances and manpower so that Federal agencies can better
focus on their core missions.

I hope the OMB will reinforce this point to Federal agencies so
that they will provide us with clear inventories, and we can have
a more effective government.

Finally, Mr. Chairman, when we were working on this legislation
during the 105th Congress, the Heritage Foundation released a re-
port which found that we could easily save at least $9 billion a year
by contracting out certain commercial activities performed by Fed-
eral agencies. You mentioned, Mr. Chairman, in your opening
statement that GAO had estimated the cost of government to be re-
duced by 35 percent by outsourcing many activities.

I have seen estimates which say we could save billions and bil-
lions and really tremendous amounts. We need to make sure that
this act is carried out in a manner that will help us achieve these
savings. Our Founding Fathers felt that most problems could be
solved by the private sector and government should do only those
things which people cannot do for themselves; and I think that if
we could enforce the FAIR Act, we could come closer to the vision
of this government that the Founding Fathers gave to us. And so
I yield back the balance of any time that I might have left. Thank
you very much.

[The prepared statement of Hon. John J. Duncan, Jr., follows:]
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Mr. HORN. Well, thank you. You’ve had a lot to do with this and
the progress that’s been made. I might add if you have any ex-
change of letters with OMB, we would be glad to put them in the
record at this point. And without objection they will go in the
record.

This was strictly a Federal panel from the legislative branch,
panel one, and the panel two is essentially the executive branch.
We do have a lot of very fine statements submitted by management
and labor and without objection we will put those in at the end of
Mr. Kucinich’s testimony.

And some of the ones here are the American Council of Inde-
pendent Laboratories, the American Electronics Association, the
Contract Services Association, the Management Association for Pri-
vate Photogrammetric Surveyors, the National Division Industrial
Association, the Small Business Legislative Council, the Contract
Services Association of America, and also the American Federation
of Government Employees, AFL–CIO. And that’s a very thorough
document. And we also have similar thorough document from the
National Treasury Employees Union. And let’s see. That’s some in-
formation from the General Services Administration. Anyhow, they
will go at the end really of the testimony here on panel one.

So we now have the gentleman from Ohio, the former ranking
member of this subcommittee, a very constructive person, the Hon-
orable Dennis Kucinich from Ohio.

STATEMENT OF HON. DENNIS J. KUCINICH, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF OHIO

Mr. KUCINICH. Thank you, Mr. Chairman. And I want to say
what a privilege it was to work with you in the last Congress on
the committee. And I stress the word work with because we had
a constructive debate, and I know my friend, Mr. Sessions, and I
actually had a chance to debate this particular act thoroughly.

Mr. SESSIONS. And form a friendship.
Mr. KUCINICH. Absolutely. And I understand the spirit in which

Congressman Duncan and Congressman Sessions have advanced
this. And I think they’re to be commended for their interest in try-
ing to get government to function more effectively and more effi-
ciently. And I certainly understand that the people of this country
want that to happen.

Now, as you know, Mr. Chairman, I was skeptical when the bill
was debated last year. And now that the bill has become law, and
I still want to indicate it’s my belief the skepticism is in order. The
purpose of the law is to direct the Federal Government to identify
likely targets for privatization or contracting out.

The underlying assumption is that small business faces a big
problem from the public provision of services. I thought the as-
sumption was incorrect last year, and I think it’s still incorrect
even though I have and I share the sympathy which my esteemed
colleagues have for small business. For all the problems that small
businesses face, I wonder how significant is the provision. If there
is a problem that’s created by the public provision of services, I’m
not sure that despite the spirited debate that we had in the last
Congress that the case was made before the bill was passed.

VerDate 11-MAY-2000 09:03 Aug 23, 2000 Jkt 000000 PO 00000 Frm 00026 Fmt 6633 Sfmt 6633 C:\DOCS\64652.TXT HGOVREF1 PsN: HGOVREF1



23

While the bill concerned contracting out to private companies, it
did not exist—it did not address the existing problems afflicting
contracting. According to both the Office of Management and Budg-
et and the General Accounting Office, contract administration re-
mains one of the highest risk activities which the government en-
gages in. And examples abound. Senate hearings uncovered $27
billion a year in health care fraud. In 1995, $25 billion in payments
to defense contractors could not be matched to invoices. And in
many cases the Department of Defense relies on contractors them-
selves to identify overpayments.

Nevertheless, the Federal Government reduced its contract over-
sight personnel by over 12 percent between 1992 and 1997. With-
out adequate personnel to oversee contractors and discover fraud
and abuse, the costly problems associated by contracting out cannot
be systematically prevented. But in passing the bill, Congress ex-
panded contracting out and it would be logical to conclude ex-
panded the cost of contractings problems.

Last year’s bill could have been dramatically improved had it
squarely confronted the modern realities of contracted services. To-
day’s hearing concerns the implementation and compliance with
the law. And I want to say as a Member of this Congress, you know
when we pass a law whether or not I agree with the law, I mean
the law is to be obeyed. That’s something that I support, and I
hope all of my colleagues would. I may not agree with it, but it’s
the law.

So I look forward to learning about the agency’s experience with
the law and what analysis has been conducted to determine the ef-
fect of the law on fraud and abuse perpetrated on taxpayers by un-
scrupulous contractors.

So again, I thank the Chair for his ongoing interest in this, and
it’s an honor to be here with Mr. Duncan and Mr. Sessions.

[The prepared statements of the Contract Services Association of
America, the American Federation of Government Employees, the
National Treasury Employees, and the 1999 FAIR Act Inventory of
the General Services Administration follow:]
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Mr. HORN. I thank the gentleman. I’m going to have questioning
done by two of your colleagues and we can start with the gen-
tleman from Oregon, Mr. Walden.

Mr. WALDEN. Thank you very much, Mr. Chairman, and yes
we’re delighted to have you here. I want to thank you as someone
who has come late to this process having had this past last session,
we appreciate what you’re trying to accomplish. Do you think that
there are some specific legislative changes that should be made to
make this a more user friendly document? I mean, I was glancing
through some of what we have here and it’s—and as a small busi-
ness person in real life, I’m not sure I would be any better off look-
ing at this than not knowing.

Mr. SESSIONS. Perhaps there would be some disagreement that
we have here, but I believe that we should work further with the
process that OMB did not provide a one-size-fits-all package to tell
people how to do their job but rather left it up to the agencies to
do their own determination, their own fact finding, their own eval-
uation. And somehow I believe that even though the end product
the first time was not exactly what I would have wanted, I believe
that they recognize the importance of following the law and that
they see where providing—learning from their—what they have
first done and providing more information will be very valuable in-
ternally, most of all to their own employees. Because once these
documents are presented, they don’t answer questions that employ-
ees would have, they don’t provide information to employees or to
the vendor community; and they need to go a little bit further. And
I think the internal working would allow them that opportunity to
get closer.

And at this point, it would be my recommendation not to offer
advice but rather to ask them what do you think needs to be
changed. I think they should be asked here today, what with the
realistic expectation that not the next time and not the next time
because the Department of Defense will be released in December,
I understand, but early next year up on the releases that they
would have had a chance to provide information and to get better
at it. And then that would be a chance if we did not—if we had
disagreement then to go in and tinker with our reporting process.

But I’m happy with the outline we’ve given them and believe
they are prepared even perhaps today to admit that themselves.

Mr. DUNCAN. I agree with that. We ought to be able to work with
the agencies; and if over this next year, we keep running into these
problems in spite of guidance being given to the different agencies,
then that—then we could consider some changes.

Mr. HORN. Any comments from the gentleman from Ohio?
Mr. KUCINICH. Again I think to hear the agencies’ experience

with this is really going to be essential. And I will repeat that you
know, Congress passed this law, agencies are going to have to
abide by it. But it’s important to see what the fit is between the
conceptual framework of the law and the practical experience in
the administration of it. So and I think that’s—that’s the whole
process here in Congress: We keep learning; we pass the law, then
we see how it works.
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Mr. WALDEN. There’s been some concern voiced about the impact
of the FAIR Act inventories on Federal employees. Do you have any
concerns or——

Mr. KUCINICH. Well, I would say to the gentleman that you know
I’m generally philosophically opposed to privatization. I’ll just put
my cards on the table there. I think that government does have a
role to play in our society and certainly this committee in particu-
lar has the ability to make the government work better through
providing some guidance.

I do understand the concerns which my good friend, Mr. Ses-
sions, advanced throughout the debate over this about how there
are certain areas that there’s a question as to whether government
should be in it or not. I don’t think there’s anything wrong with
reviewing those. But just as a matter of course you know, I am not
for dismantling the government. At least not while I’m a Member
of Congress.

Mr. SESSIONS. My feedback, if I could add on with Mr. Kucinich,
would be this, that I believe that the information that is provided
by agencies is being followed very closely by employee groups and
that they should receive every bit of information and be told is this
preliminary, is this final, how is this going to be used, that they
should know what’s at risk, that they should be able to plan them-
selves.

And if you just look at the substance that’s been provided, it
makes it seem like that your job is gone. It’s far from that. There’s
a lot of information that is still yet to be gleaned and this is the—
really, the first shot or first evaluation that has been made about
determining, I think, whether something is inherently govern-
mental or whether it’s competitive. So there’s a whole lot of things
that we need to learn and get more information and employees
would be one of those groups of people that needed just as much
as the community that might wish to participate in being a part
of it.

Mr. WALDEN. Two other issue areas that I might just float out
there. One is does this act cover the Postal Service as well as they
get into look—at getting into different private sector activities.

Mr. SESSIONS. I would have to defer to somebody that knows
what they’re talking about. But in my opinion, no. Well, a year
ago—there’s bound to be somebody that knows about it; but in my
opinion, no. I didn’t get sworn in, did I? In my opinion, no.

Mr. HORN. We do not swear in Members I’m told by Chairman
Clinger after I was swearing them in all the time. And we do have
a little code here that if anybody lies to us it’s the last time we
speak to them.

Mr. SESSIONS. Does that apply to Russell too or just the Mem-
bers? I think not to answer your question.

Mr. WALDEN. What I’m hearing may be unclear, so we’ll ask the
second panel.

Mr. SESSIONS. In my opinion, that was specifically a part of a
discussion that we had; and, in my opinion, they were not included
because of their statutory—where they fit in the scope.

Mr. KUCINICH. If I may, I think one of the aspects of that is self-
evident is that if the Postal Service had been included in that, they
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would have to hold this hearing in a field house because there’s
such strong feelings about that particular issue. So I’m——

Mr. WALDEN. I’ve run into that. That’s why I wondered.
The second question I have which may be totally off the wall, but

in terms of prison labor and competition there, does this act get
into that at all? I’ll tell you from a State perspective, we had a bal-
lot measure passed in Oregon that said we’re going to put all pris-
oners to work 40 hours a week.

The upshot of that is they are mandated to go do jobs now and
are literally taking jobs away not only from the private sector but
from the nonprofit sector. My own little community there was an
organization that dealt with mentally handicapped people who
were doing piecework, and the prison laborers could do it cheaper,
and they lost their contracts. That’s going on in the recycling in-
dustry and elsewhere. So actually, I think, we’re modifying that
change in the law in Oregon. But I wonder at the Federal level.

Mr. SESSIONS. To answer that question, as I recall the Depart-
ment of Justice is included and every one of its employees would
be included but not——

Mr. WALDEN. Prison programs. OK.
Mr. SESSIONS [continuing]. Those people who were engaged as

prisoners any sort of activities.
Mr. KUCINICH. I would say, however, at a future date it would

be interesting to see where prison labor might be replacing jobs in
the private sector. I would be interested in that as well.

Mr. WALDEN. I heard another one, this is all, you know, those
little stories you pick up at town meetings and all about a fellow,
a college kid who was no longer out fighting fires because they
were using prison laborers to come in and fight forest fires. I
haven’t run that one down. But there is some of that going on out
that there where we’re displacing law abiding citizens.

Mr. KUCINICH. Wonder if they had anybody convicted of arson
doing that.

Mr. WALDEN. How do you start a fire?
Thank you, Mr. Chairman.
Mr. HORN. The gentleman from California, Mr. Ose.
Mr. OSE. Thank you, Mr. Chairman. My questions really are very

specific and that is how do we get from the position where we’re
at right now relative to these reports to a position where the report
is standardized so that anybody in 10 minutes time can understand
what’s possible and what’s not. I think that’s the objective. Obvi-
ously we started somewhere. OK. Well, this doesn’t work. I mean
it’s just—well, I’m not a rocket scientist.

Mr. SESSIONS. I’ll give a stab at it. I think that’s what we’ve been
talking about. And I believe in continuous improvement, and I be-
lieve that the OMB does also, that they want to have an oppor-
tunity to learn from what the exercise that they’ve been through.
And that I think they call it gymnastics as opposed to just regular
floor exercise, that this was a tough thing. We were dealing with
people that aren’t as familiar with this. But I think that’s their
goal.

I would just once again state they’ve got two more releases that
are already in print, don’t look at the next one or the next one, say
by golly they didn’t hear us. In fact they do hear us, they’ve got
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great ears, they were listening. And I’ll be very much listening
today to hear how open they are because they’ve had at least 15
or 20 hours since my meeting to think about it. And so we’ll see
what they come back with.

Mr. OSE. One of the things I did do, and this follows up on one
of Mr. Kucinich’s concerns, is I read the testimony from the Treas-
ury Employees Union. And there is a provision—I’m still not—it’s
still not on, Mr. Chairman. Can you hear me? The act itself in-
cludes a provision for costing an in-house proposal. I think it’s sec-
tion 2 subparagraph E, realistic and fair cost comparisons. And I
would hope that as we look specifically at that, as we are refining
these reports, we can also give some thought as to how to get a fair
costing algorithm, for instance, for current Federal agency employ-
ees to bid on this work. I think that’s the height of fairness and
would serve us all well. I think that would address much of the
concern that you have.

Mr. KUCINICH. I think the gentleman’s point is well taken. You
know, when you consider the cost of employees you also have to in-
clude not just their wages but their benefits as well. And in the pri-
vate sector, from the experience that I’ve seen, is that let’s say on
a municipal level, contracting out, the contractor may not offer the
same wages, the same level of benefits. That’s why this privatiza-
tion issue is so powerful in some places in the country because peo-
ple feel that their ability to make a decent wage with benefits is
under attack. That’s like another area of concern.

So I would suggest that your point is well taken in terms of try-
ing to get a fair-cost comparison. I would like to see that the bene-
fits and as well as wages added. Because my guess is that most pri-
vatization would—most of the contractors would not want to pay
the same wages and same benefit levels because where they’re
making the money I would respectly suggest often is in reduction
of wages and benefits. That’s why this can be such a very vexing
issue because what we want, while we want government to be effi-
cient, at the same time we should be concerned that we’re not en-
gaging in the construction of public policies that would undermine
the very constituencies that we’re here to serve.

Mr. OSE. I would echo your remarks, and I think you covered a
couple of things in section 2 E. But I would also make sure that
we cover the either real or imputed overhead costs that might come
from office space, utilities, phones, supplies, and whatever and
price that not at the margin, but at the core costs.

My other question, Mr. Chairman, and I appreciate any senior
input on this is how do we accurately define what is a core activity
as opposed to a non-core activity? I understand exempt versus non-
exempt, but how do we define core versus non core?

Mr. HORN. Well, I think we’re going to ask that question of Ms.
Lee and the various orders that OMB has put out in guidance be-
cause you’re absolutely right that we’ve got to get a little firm defi-
nition. And I would hope this round has just as you did in lifting
that report that we would get some clarification as to how you can
deal with it. And when you do something like this, obviously a lot
of people in agencies, not just in government, but large human or-
ganizations just sort of throw up their hands and say what are
these people really trying to ask us. So we need to clarify that with
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panel two since we’ll have the working people that put it all to-
gether.

Mr. OSE. Thank you, Mr. Chairman.
Mr. HORN. OK. No more questions? Well, we thank you very

much, and you’re welcome to stay since you’re both government
groupees. You’re certainly welcome if you like. Thank you very
much for coming.

We now will swear in panel two. And it will be the Honorable
Deidre Lee, Acting Deputy Director for Management, Office of
Management and Budget; Mr. Christopher Mihm, Associate Direc-
tor, Federal Management Work Force Issues, General Accounting
Office; and the Honorable Sallyanne Harper Chief Financial Officer
of the Environmental Protection Agency; Mr. William Early, the
Chief Financial Officer, General Services Administration; Ms.
Linda Bilmes, Acting Assistant Secretary for Administration, Act-
ing Chief Financial Officer, Department of Commerce.

So if you have staff with you that might be also saying things
let’s get them all sworn in at once behind you, if you have any.
Anybody have them here. OK. We’re now talking with essentially
five witnesses then. Please raise your right hands.

[Witnesses sworn.]
Mr. HORN. The clerk will note all five witnesses affirmed. And

I’m going to switch a minute. On this agenda it wasn’t quite put
together right. I want the GAO first, and then we will go to the
members of the administration. So, Mr. Mihm, you can begin as
usually we have the GAO first.

And we welcome you.

STATEMENTS OF CHRISTOPHER MIHM, ASSOCIATE DIRECTOR,
FEDERAL MANAGEMENT WORK FORCE ISSUES, GENERAL
ACCOUNTING OFFICE; DEIDRE LEE, ACTING DEPUTY DIREC-
TOR FOR MANAGEMENT, OFFICE OF MANAGEMENT AND
BUDGET; SALLYANNE HARPER, CHIEF FINANCIAL OFFICER,
ENVIRONMENTAL PROTECTION AGENCY; WILLIAM EARLY,
CHIEF FINANCIAL OFFICER, GENERAL SERVICES ADMINIS-
TRATION; AND LINDA BILMES, ACTING ASSISTANT SEC-
RETARY FOR ADMINISTRATION, ACTING CHIEF FINANCIAL
OFFICER, DEPARTMENT OF COMMERCE

Mr. MIHM. Thank you, Mr. Chairman. And again it’s a pleasure
and and honor to appear before you today to discuss the implemen-
tation of the FAIR Act. As you mentioned in your opening state-
ment, the act requires executive agencies to list their activities that
are not inherently governmental.

The implementation of the FAIR Act, as we heard from the first
panel, is in its very early stages. Many agencies have only recently
released the inventories of activities, and many other agency inven-
tories have not yet been made available to the public including 14
of the 24 CFO Act agencies, the largest agencies in the Federal
Government.

At the request of this subcommittee, we are beginning a body of
work to assess agencies’ efforts under the FAIR Act. This after-
noon, I’ll briefly describe the status of initial steps taken to imple-
ment the act, then I will highlight some of the questions that are
being raised by our examination of the FAIR Act inventories from
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the Department of Commerce, Environmental Protection Agency,
and the General Services Administration. We will be following up
to get answers to these questions at those agencies and other CFO
Act agencies as other inventories are released.

In regards to my first point on the status of FAIR Act implemen-
tation, as you pointed out in your opening statement, the act re-
quires executive agencies to submit each year to OMB inventories
of activities that are not inherently governmental. In addition to
listing the activities, the inventories are to include information
about: First, the fiscal year an activity first appeared on an inven-
tory; second, the number of full-time-equivalent, that is FTE, staff
years to do the activity; and then, third, a contact point for addi-
tional information.

As was mentioned, inventories from 52 agencies have been made
available. Of these 52 inventories, 10 were from CFO Act agencies
including five cabinet departments, Agriculture, Commerce, Edu-
cation, Health and Human Services, and HUD. The remaining 42
inventories were from smaller agencies.

Clearly then the agencies and OMB still have plenty of work
ahead to implement even the first step of the FAIR Act, and that
is the issuing of the inventories. Nevertheless, our initial review of
the selected inventories that have been released raise a number of
important questions that we plan to pursue at the request of this
subcommittee. These questions include: First, what decisions did
agencies make about whether or not activities were eligible for
competition and what were the reasons for those decisions.

Second, what processes did agencies use to develop their inven-
tories.

Third, how useful were the inventories—and we heard quite a bit
of commentary on that from the first panel.

And finally, what supplemental information can be included in
the inventories to increase their usefulness. This is information
over and above what is required by the FAIR Act.

As I mentioned, we’ll be seeking answers to these and other
questions over the coming months in order to assess agency efforts
and to develop a body of best practices as efforts under the FAIR
Act move forward. In doing so, we hope to contribute to the over-
sight of this subcommittee and others in Congress.

Each of these questions is discussed in some detail in my written
statement, so in the interest of brevity I’ll discuss on just the first
and the fourth of these questions this afternoon.

First then, what decisions did agencies make about whether or
not activities were eligible for competition and what were the rea-
sons for those decisions. Our initial review of the inventory sug-
gests that questions can be raised about how agencies decided
whether or not a commercial activity could be subject for competi-
tion. This is not the distinction between an inherently govern-
mental activity, but once we’ve decided an activity is commercial,
whether or not it should be competed. This particularly is an issue
when an agency reports that relatively few of its commercial activi-
ties should be competed.

For example, the Environmental Protection Agency’s inventory
shows that EPA has decided that most of its commercial activities
are exempt from competition. This includes about 775 FTEs or over
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93 percent of the total number of full-time equivalents performing
commercial activities at EPA. According to EPA, these activities
are exempted from competition because EPA needs to retain a core
staff capability. For example, EPA told us that the exempted posi-
tions were selected positions requiring scientific expertise in its Re-
search and Development Office that oversee the work done in lab-
oratories by other contractors.

The second question is what supplemental information can be in-
cluded to increase the usefulness of the inventories. We are seeing
that beyond the requirements of the FAIR Act, some agencies are
including information with their inventories that provides addi-
tional very helpful perspective on the contracting and management
issues confronting that agency. Specifically, some of the agencies
are listing inherently governmental activities which are not re-
quired by the act.

Second, they’re also describing the scope of activities currently
under contract to provide a sense of the overall level of contract
support within that agency.

And third, they’re discussing how listed activities contribute to
the agency’s strategic and annual performance. In that regard, the
inventory for the Environmental Protection Agency was particu-
larly helpful in showing how commercial activities were aligned
with the strategic goals of the agency. For example, including infor-
mation about inherently governmental functions as GSA did helps
provide perspective about all of the agency’s activities not just
those that the agency considers commercial and the relationships
between commerical and inherently governmental activities.

In summary, Mr. Chairman the agencies and OMB still have
plenty of work ahead to implement the FAIR Act. By enacting
FAIR, Congress has increased the visibility of agencies’ commercial
oversight activities. Oversight hearings such as today’s and, I
should add, the statements from the Members of Congress that we
heard on the first panel, send clear messages to agencies that Con-
gress is serious about improving the efficiency and effectiveness of
government operations and the effective implementation of the
FAIR Act.

We look forward to continuing to work with you and other Mem-
bers of Congress as your oversight efforts continue. That concludes
my statement. I would be happy to take any questions that you or
other members of the subcommittee may have.

[The prepared statement of Mr. Mihm follows:]
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Mr. HORN. Well, thank you very much. As you know, we wait
until the full panel has presented their particular arguments. I ap-
preciate that study that you’re doing, and we’ve got about four
more studies in mind. So I don’t want to wear you all out. But we
have a long series of spring hearings coming up.

Mr. MIHM. Thank you. Looking forward to it.
Mr. HORN. Thank you. That’s the spirit. There’s the Hill, and

Lieutenant Mihm and the squad charge it.
We now go to Ms. Deidre Lee, the Acting Deputy Director for

Management, Office of Management and Budget.
Ms. LEE. Mr. Chairman, good to see you. Mr. Chairman, mem-

bers of the committee, I had a schedule conflict so that’s probably
how this got confused. We were able to make some adjustments, so
thank you for understanding.

Mr. Chairman, members of the committee, I’m here to discuss
with you today the implementation of the Federal Activities Inven-
tory Reform Act, we all call it the FAIR Act. Today we face the
challenge of managing in the new balanced budget environment.
That challenge is to provide a government that, through empow-
ered employees, adopts better business practices, provides better
service, and costs less.

Over the last several years, the Congress and the administration
have developed a range of management tools and strategies that
have encouraged us to save, redirect, and extend limited resources.
Like the Government Performance and Results Act of 1993, the
FAIR Act was designed to focus government attention on what we
are getting for the money we’re spending.

The Federal Government seeks to achieve economy, enhance pro-
ductivity, improve the quality of services, and obtain the best serv-
ice at least cost to the taxpayer through competition. This policy
has been provided by OMB Circular A–76, the Performance of
Commercial Activities. And the FAIR Act codified some of this
guidance in law. In particular, the act codified the definition of in-
herently governmental function and required agencies to inventory
their activities and make these inventories public.

This inventory process has proven to be both a significant admin-
istrative effort and a massive data collection effort. The FAIR Act
inventory is the first inventory of commercial activities that has
been required by law, and it is the first that has ever been pre-
pared for release to the Congress or the public. It is also the first
inventory where agency decisions about what are inherently gov-
ernmental activities are subject to administrative challenge and ap-
peal by outside parties. Not surprisingly, the initial inventory sub-
missions have taken longer to prepare and have required more
analysis on the part of agencies and OMB than previous A–76 ac-
tivities.

As a matter of policy and now as a matter of law, an inherently
governmental function is one that is so intimately related to the ex-
ercise of the public interest as to mandate performance by Federal
employees. We’ve been working with the agencies to help them
apply this guidance. Not all functions may be performed by con-
tractors. Just as it is clear that certain functions such as the nego-
tiation of foreign policy should not be contracted, it is also clear
that other functions such as building maintenance or food services
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may be contracted. The OFPP policy letter, which is a precursor to
this, actually provides other examples of inherently governmental
and governmental functions and activities. The difficulty is in ap-
plying the general test to activities that fall between these ex-
tremes.

That said, we must balance the emphasis on the business oppor-
tunities identified by the FAIR Act and the need to maintain core
agency functions, such as the right level of skilled people to man-
age our business relationships, something that Mr. Kucinich talked
about, and also the management of financial expenditures. We also
need to provide smart buyers. We’ll see of that in EPA’s testimony
that we need a level of technical expertise to make sure that what
we’re outsourcing or spending our money on we’re doing correctly
and right. So there’s a balance between that need for internal
knowledge and the outsourcing or the management of those con-
tracts.

Agencies also have to be prepared to meet research and develop-
ment needs, emergency capabilities, and related work loads. So
we’re trying to find and strike that balance.

A great deal of work and debate has gone into these inventories
both on the part of OMB and each agency. As with any new pro-
gram, there continues to be some difficulties in gaining complete
agency understanding of the specific requirement of the FAIR Act;
and, in some cases, there were questions as to whether the FAIR
Act even applied to an agency.

In those cases, determinations have been made on a case by case
basis. By tomorrow, OMB will have released two groups of agency
inventories prepared under the FAIR Act. The initial group covered
about 320,000 Federal employees working in 52 agencies, and over
120,000 were listed as potentially commercial in nature. The sec-
ond group which is scheduled for release tomorrow covered 120,000
Federal employees working in approximately 42 agencies with an
additional 35,000 employees listed as potentially commercial.

Mr. HORN. Just to interrupt for a minute to make sure I under-
stand those, and there’s no use waiting until the end on this, that
adds up to 475,000 or is there overlap?

Ms. LEE. That’s a cumulative number, you add them together.
We still have more to go. We still have approximately 25 more re-
leases to go.

Mr. HORN. So roughly half a million. OK. Thank you.
Ms. LEE. We will continue the process and, Mr. Sessions said, we

anticipate probably one or two more releases, and hope to get them
all out by December. There are additional 25 releases including
some independently submitted IG offices. Major agencies yet to be
released include Justice, Transportation, State, Treasury, Veterans
Affairs and the Department of Defense which you can imagine is
quite large.

As Mr. Sessions noted, and as clearly discussed here previously
there’s some work to be done. I don’t in any way shape or form say
this process was perfect the first go round. We recognize the need
to do some more work. We are actually anxious to get the first
group of inventories out and then immediately begin having meet-
ings with the Congress, the staff, the GAO, the Federal employee
groups themselves and to say how can we do this better next time
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and what issues do we need to approach. So we are absolutely open
to that, and what we’re looking for now is to try to get ourselves
through this and learn from that. It’s already time to start queing
up because the next inventories are due next June.

One piece that OMB has done is to require for next year when
the agencies do their inventories due in June to also have some-
thing we’ve kind of added in the spirit of the law. They need to tell
us what actions have been taken against the previous inventory. So
we will begin to see a record of what we released in these inven-
tories, and here’s what we’ve done with them.

Mr. Chairman, I will reiterate we are open to working with folks.
We know we need to continue to work this process and try to make
these inventories quickly available and absolutely usable and user
friendly, and we’ve got a ways to go on that. Thank you.

[The prepared statement of Ms. Lee follows:]
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Mr. HORN. Before I call on Mr. Ose to begin the questioning this
one, I want—one little thing here on page 6, you say, ‘‘On July 12,
1999, OMB issued Budget Procedures Memorandum No. 829. This
memorandum, which went to all OMB staff, outlined the respon-
sibilities of OMB’s Resource Management Offices and OMB’s Budg-
et Review Division which is responsible for implementing the FAIR
Act and OMB Circular A–76.’’ if you wouldn’t mind I would like in
the record at this point to have Budget Procedures Memorandum
829 just so we have——

Ms. LEE. We’ll provide it for the record.
[The information referred to follows:]
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Mr. HORN. And also there’s been no change in Circular A–76, I
take it.

Ms. LEE. There have been changes over the years but not as of
this event.

Mr. HORN. So what we have in the record already, we don’t have
to worry about. The gentleman from California, Mr. Ose.

Mr. OSE. Mr. Chairman, are we going to hear from the other
three witnesses first?

Mr. HORN. Sorry on that. You’re able to stay; right?
Ms. LEE. Yes, sir.
Mr. HORN. I thought you had a problem there. But Ms. Harper

then is next with the Environmental Protection Agency, CFO.
Ms. HARPER. Thank you, Mr. Chairman. Mr. Chairman and

members of the subcommittee, as Chief Financial Officer of the En-
vironmental Protection Agency, my office is responsible for EPA’s
implementation of the Federal Activities Inventory Reform Act, the
FAIR Act. Let me begin by thanking you for this opportunity to
discuss our work in connection with the FAIR Act. I share your
commitment to effective and efficient government service and I will
pleased to be able to describe for you EPA’s approach to the FAIR
Act compliance. OMB’s early guidance and support helped us to
make a quick, informed start on an inventory of functions charac-
terized as commercial under the FAIR Act. To satisfy the spirit and
intent of the act, we set out to produce a comprehensive inventory
of all commercial functions and activities and the full-time equiva-
lents or FTE performing them.

We decided that ‘‘at bottom-up approach’’ would yield more accu-
rate information. So we assigned responsibility for the inventory to
EPA’s 22 major organizational units or national program offices at
headquarters and our regional offices. We convened an agency-wide
work group with representatives from each of the organizational
units as well as from our unions. Our purpose was to reinforce a
common understanding of the criteria outlined in FAIR and in
OMB Circular A–76 and to emphasize the importance of linking
the inventory and activity function codes to EPA’s strategic goals.
This work group approach, along with staff oversight and review
of the draft inventories, further assured the quality and consistency
of the information we gathered.

EPA’s inventory, completed on June 30, 1999, showed that ap-
proximately 5 percent of the agency’s work force or 829 FTE are
involved primarily with activities characterized as commercial
under FAIR. Most functions identified in EPA’s inventory rep-
resent, in our judgment, core capabilities that should be retained
in house. In our evaluation, we considered several factors including
the nature and the function, the degree of discretion exercised in
performing that function, the sensitivity and the confidentiality of
information required to perform the function, and the significance
to the core agency activities. EPA’s regulatory role is unique and
important. To meet our statutory mandates and emergency re-
quirements, we must maintain the in-house expertise and staff ca-
pabilities we need to effectively apply and enforce the Nation’s en-
vironmental laws.

Although a FAIR ‘‘commercial’’ characterization of 5 percent of
EPA’s work force may, at first glance, appear low; it is important
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to understand the context in which it is based. Historically, EPA’s
dependency on contractors has raised some special concerns. Dur-
ing the decade preceding 1995, the Agency’s contract resources in-
creased at 10 times the rate of EPA’s staff. You may recall that the
agency was severely criticized by the Congress, the GAO, and our
own Inspector General for an overreliance on contractor support.
Over time, we lost critical in-house scientific expertise and, in some
cases, improperly contracted functions that are inherently govern-
mental.

In 1995, Congress approved the Agency’s request to realign re-
sources and convert 900 work years of contractor support to Fed-
eral work years. Currently, about 75 percent of EPA’s budget or
$5.7 billion supports extramural work, work performed outside of
the Agency by contractors, States, universities, outside researchers
and others. It was against this backdrop that the EPA inventory
was performed.

I submitted our inventory to OMB on July 1, 1999. OMB subse-
quently completed their review and consultation on our inventory
and the availability of the inventory was published in the Federal
Register on September 30, 1999. This started the 30-day clock run-
ning for interested parties to submit their challenges. To date, we
have received 22 requests for the inventory and one challenge.

I should also add that the General Accounting Office which is
represented here today is reviewing our inventory process. My un-
derstanding is, as Chris has testified, that they will be performing
a thorough analysis of the similarities and differences among the
several agency inventories. I welcome this effort and think it will
improve our future inventories at EPA.

I would like to take a moment to emphasize how useful we found
it at EPA to link our FAIR inventories with structures we have put
in place under the Government Performance and Results Act. We
associated each FTE identified as ‘‘commercial’’ with one of the
agency’s strategic goals. This can contribute to more informed work
force planning and budgeting by highlighting among each goal ac-
tivity any opportunities for cost effective public private partner-
ship.

I want to thank the subcommittee for this opportunity to testify
on our implementation of FAIR. We appreciate your interest in
EPA’s work and count on your continued support. I would be happy
to respond to any questions that the chairman and subcommittee
may have.

[The prepared statement of Ms. Harper follows:]
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Mr. HORN. Thank you. We’ll proceed with Mr. William Early, the
Chief Financial Officer of the General Services Adiminstration.

Mr. EARLY. Thank you, Mr. Chairman, I’m pleased to be here
today to share the experiences and perspectives of the GSA with
regard to the development of our 1999 FAIR Act inventory. GSA
is unique among Federal agencies in that it is our mission to pro-
vide commerical goods and services to the Federal community. GSA
has a long and continuing history of successfully using various
management tools to reduce its size and cost while continuing to
meet its mission requirements. In 1989, GSA’s employment was
19,000. Today it’s 14,000, a 27 percent reduction.

GSA has used OMB’s Circular A–76, delegations of authority to
our customers, GSA’s Federal Operations Review Model [FORM],
process reengineering and other reinvention initiatives stemming
from the national performance review. We are continually review-
ing and improving our operations, implementing the best delivery
method for our customers and the taxpayer. We are nonmandatory
and customer funded. Therefore, we are controlled by the market-
place and must be aware of commercial prices for our products.

In the spring of 1998, OMB issued a data call for a complete
functional inventory. We took that requirement very seriously. We
were aware of pending legislation—the FAIR Act—and developed
an inventory using the full GSA management team. The inventory
we released on September 30 under the FAIR Act requirements is
the result of those efforts. Our basic set of principles was to one,
develop an accurate inventory of all our functions; two, review and
reflect an accurate assessment of each function without any pre-
conceived notion about its nature—such as inherently govern-
mental or commercial—and, three, support each assessment with
factual information.

We took the following steps to develop the inventory: We used a
core team with representation from each of our services. This orga-
nizational approach led to the comprehensive organized involve-
ment of the entire agency. We recognized that to produce the in-
ventory, we needed an updated working knowledge of the pending
legislation—the FAIR Act—and the latest issuance of OMB’s Cir-
cular A–76 and its supplemental handbook. To acquire that knowl-
edge, training was identified, tailored to meet GSA’s specific needs,
and conducted onsite exclusively for GSA personnel.

After achieving a working knowledge of the requirement, the core
team developed agency guidelines and further refined our training
to emphasize the inventory requirement. GSA then trained hun-
dreds of GSA personnel, representing all levels and organizations
within the agency. In concert with our Office of Communications,
we conducted a campaign to keep everyone informed. This included
letters from the administrator as well as establishment of an Inter-
net site that made available all pertinent documents available to
all employees.

Union representatives participated in our training and were in-
cluded as potential team members within the various organiza-
tions. We conducted briefings of union representatives, and they re-
ceived a copy of the final draft of the inventory before it was re-
leased to all GSA employees or to OMB. Even though heads of
services and staff offices were involved from the outset in develop-
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ing their respective inventories, an agency-wide inventory still
needed to be created. Therefore, we contracted for professional fa-
cilitation services at an offsite location and convened a meeting
consisting of leadership and management representatives from all
areas, including our chief of staff and general counsel. We desired
an open and frank dialog to surface, evaluate, and incorporate sug-
gested alterations to our plan while ensuring that we were produc-
ing an inventory that was consistent, accurate, and responsive to
the requirement.

On September 30, 1999, GSA posted its entire inventory on its
CFO Internet site, and used it as the inventory’s primary method
of distribution. Inquiries on inventory content were coordinated
centrally. GSA has a single point of contact for inquiries, chal-
lenges and appeals which are logged and routed to all members of
our core team for research and comment. I, as the Chief Financial
Officer, will be issuing replies to challenges, and the Administrator
will issue replies to any subsequent appeals.

This process, in conjunction with performance measures, can lead
agencies to improving the effectiveness of in-house functions or to
contracting out those functions that can be performed more effi-
ciently by the private sector. GSA has already achieved many such
efficiencies through process reenginering, A–76 competitions, and
bench marking. These efforts have improved the productivity of our
in-house work force as we strive to ensure that GSA operations
meet or exceed commercial standards.

At GSA, we have always found that self-knowledge has value,
and have shown a historical commitment to, and success with, the
A–76, FORM, and FAIR Act processes. GSA has undertaken many
initiatives to either improve the way we conduct business or to find
better alternatives to meet government needs. We look for both low
cost and best value. Our diligence and our review of the GSA’s
FAIR Act inventory will be guided by those same values. This com-
pletes my prepared testimony, and I look forward to answering
your questions.

[The prepared statement of Mr. Early follows:]
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Mr. HORN. Thank you very much. Our last witness is Ms. Linda
Bilmes, the Acting Assistant Secretary for Administration and the
Acting Chief Financial Officer, Department of Commerce.

Ms. BILMES. I thank you. Good afternoon, Mr. Chariman and
members of the subcommittee. I appreciate the opportunity to ap-
pear before you today to discuss private sector contracting with the
Department of Commerce and, more specifically, the Department’s
implementation of the FAIR Act.

Secretary Daley and the Department of Commerce are committed
to the principles embodied by the FAIR Act; that is, we believe as
a Department covering a great deal of the Nation’s business that
private sector firms should, to the greatest extent possible, have
the opportunity to compete with Federal entities to carry out com-
mercial activities.

As the acting CFASA, as we call the Chief Financial Officer and
Assistant Secretary for Administration, I am responsible for policy-
making and oversight for a broad range of administrative func-
tions. I consider the FAIR Act to be an important tool in our man-
agement portfolio available to help us serve the American public.

We are also improving our performance by vigorously implement-
ing the CFO Act, the Clinger-Cohen Act, the Federal Acquisition
Streamlining Act, and, in particular, the Government Performance
and Results Act. In fact, in the past year, we have expended a
great deal of effort to increase the effectiveness and use within our
agency of GPRA, in particular in the Annual Performance Plan,
which this year received a score of 86 from Congress, the highest
in government.

Commerce also has an aggressive and innovative acquisition pro-
gram. Over the past 11 years, the funds expended on contracts has
more than doubled from just over $500 million in 1987 to more
than $1.1 billion in 1998. Our use of A–76 has been helpful in this
regard with contract wins in many areas. Three examples include:
PTO’s work in providing copies of patents, which had cost the De-
partment $1.5 million annually and required 78 FTE; NOAA’s li-
brary and information services, which had cost the Department
$722,000 annually and required 28 FTE; and the Office of the Sec-
retary’s activity in providing mail and messenger service, which
had cost the Department 400,000 annually and required 8 FTE.

The decennial census accounts for another billion plus dollars in
procurements. We estimate that contracts in our core programs
save the Department from directly employing somewhere between
5,000 and 7,000 FTEs.

As part of our procurement innovations, we established the Com-
merce Information Technology Solutions, COMMITS, which is the
first ever GWAC, Government-Wide Acquisition Contract, reserved
exclusively for small, minority and women-owned firms. Over the
next 5 years, this unique initiative is expected to make up $1.5 bil-
lion in Federal technology contracts available to the 29 partici-
pants.

In the past 6 years, Commerce has increased its service contract-
ing by approximately 15 percent and reduced its FTE by roughly
7 percent. During this time, we also reduced the number of man-
agers and supervisors, placed greater staff on the front lines, and
improved service delivery to our customers. Under Secretary
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Daley’s leadership, we continued to explore opportunities for
streamlining and improving Commerce management.

Now, I’d like to discuss the process that we used to classify our
activities and develop our A–76 inventory in 1998. We used a simi-
lar process this year to develop our FAIR inventory. First, we used
the OMB-provided definitions and template; and we requested each
bureau to develop and submit an inventory of all their activities.
We met with bureau representatives and worked closely with them
to ensure adherence to OMB guidance. We identified cross-func-
tional activities, such as the classification of FTE assigned to
human resource management and procurement, to develop and en-
sure consensus and a consistent approach throughout the Depart-
ment.

When we reviewed the bureaus’ information, we met with them
and clarified through dialog with our bureau contacts inventory
where we had questions.

Finally, we reconciled the Democrat’s data with the official pay-
roll information maintained by the National Finance Center.

As a result of this process, we were happy to meet OMB’s Octo-
ber 31, 1998, deadline; and to be the first department in govern-
ment to submit its A–76 inventory to OMB under the Raines guide-
lines.

Since the passage of the FAIR Act, we used essentially the same
model to develop our inventory this year. Using OMB-provided ad-
vice and formatting guidelines, we tasked the bureaus to review
and update their portions of the inventory. We reviewed their input
with the bureaus and used the same methods to reconcile the cross-
cutting areas.

Following this process, we were again among the first to trans-
mit the Department’s submission, delivering it to OMB on July 9th
of this year. On September 30th of this year, OMB published a no-
tice in the Federal Register that our inventory, along with 51 other
agencies, was available to the public. Since then, we’ve received 34
requests for copies of the inventory and one challenge received just
this morning having to do with coding.

As reflected in the current inventory, 27 percent of our work
force is involved in commercial activities. Of this, 13 percent has
been classified as exempt, 11 percent has been classified in core ac-
tivities not open to competition, leaving 3 percent in commercial
competitive activities.

We have reviewed this 3 percent in detail, and we believe it is
reasonable because of the factors mentioned earlier: Extensive A–
76 activity during the 1980’s, the restructuring and 7 percent
downsizing of the Commerce Department during the 1990’s, and an
aggressive contracting program. All of which have contributed sig-
nificantly to reducing that portion of the Department’s activity that
remains available for contracting.

During fiscal year 1998 the last year for which we have complete
data, the Department expended 28 percent of its discretionary
funding on procurements. This is an increase over the past 15
years of 11 percent. In addition, we spent $1.1 billion in direct
grants. This limits the universe for additional contracting opportu-
nities to 44 percent of our discretionary budget authority.
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Over the past 21⁄2 years since Secretary Daley took office, the De-
partment has used A–76 and the FAIR Act to provide valuable
baseline data. We are currently assessing several new opportuni-
ties for outsourcing. These include substantial aspects of our infor-
mation technology management and the administration of the
Workers’ Compensation program.

During the last year, we have redirected staff resources and con-
tinued to build on our existing in-house expertise to implement the
FAIR Act. We have also, just this summer, added an additional
person to work full time on FAIR Act implementation.

We will continue to review the Department’s inventory in detail
and to work closely with our bureaus to ensure that private sector
firms have every opportunity to compete with Federal agencies.

Let me just add that this is a new program. I believe that the
feedback we have received and will continue to receive from GAO,
OMB, and from you will prove helpful in this effort. I certainly look
forward to receiving GAO’s report on its findings as well as hearing
how my colleagues in other departments are implementing the
FAIR Act. Thank you again for the opportunity to appear before
you today.

[The prepared statement of Ms. Bilmes follows:]
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Mr. HORN. It is difficult to get it nicely timed in the 5-minute
modules. We appreciate every one of your statements. They have
given us perspective on this. Now Mr. Ose, the gentleman from
California, will begin the questioning.

Mr. OSE. Thank you, Mr. Chairman. I think the first question I
would have is perhaps to ask for a little guidance from you. If I
understand the purpose of the FAIR Act, it was to identify those
folks within government currently, the tasks of which might be
convertible to a private contractor basis? I mean this was the first
step, identifying what we could do and then there would be general
legislation. Am I—I’m serious. I’m asking for guidance here. Is that
what——

Mr. HORN. This was tried in the Eisenhower administration. I
was then Assistant to the Secretary of Labor, and I remember he
griped about the contract employees all the time. He said, ‘‘They
aren’t like the civil service employees. This place is still dusty.’’ So
it didn’t go too far then with some of the cabinet to say the least.
And what we’re trying to do here is in this round see first, how the
agencies respond in terms of that commercial governmental bit.
And then it’s just an experiment. You’ve got to try it; people can
challenge it if they don’t like it. And we’ll get into union participa-
tion and so forth on that.

Mr. OSE. Do I——
Mr. HORN. In other words, if you see a big gap in the existing

law, please feel free to fill it.
Mr. OSE. I’m trying to get to what the intent starting this proc-

ess was. And if I understand correctly, it is to try and find those
functions that could, for instance, be bid on by private contractors.

Mr. HORN. That’s correct.
Mr. OSE. First step being identifying and then subsequently——
Mr. HORN. Right.
Mr. OSE. That does bring me to just a quandry that I have and

that is that having started down this process through the legisla-
tive channels, the other branches of the government might be
working in a different direction. And I bring that up because I have
serious concerns about the implementation through our efforts to
open up these job opportunities or what have you to private bid-
ding if the administration is pursuing a different tact, in effect
changing the FAR regs such as to make it far more difficult for
companies not only to bid but to retain the jobs that they otherwise
might successfully be awarded. I specifically—I’m sorry, I don’t
have the——

Mr. HORN. Well I think Mrs. Lee can answer what the plan is
down the line. We’re just, at this point, identifying the ones that
would be eligible. And then what kind of administrative guidance
do you have next?

Mr. OSE. That does bring me to my question. Because Ms. Lee
and I have had a meeting previously. We had the benefit of having
Mr. Davis and Mr. Moran join us regarding the proposed regula-
tions to the FAR. And I don’t want to see these proposed regula-
tions which can be adopted from a regulatory standpoint com-
pletely obviate our ability legislatively to pursue this track that
was clear in Congress’s intent. I want to explore that a little bit
if with Ms. Lee, if I may.
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Mr. HORN. Right. In other words, administrative regulations are
supposed to carry out the will of Congress. But administrations, re-
gardless of party, if they didn’t like something, tried to work their
way around it. Or if we put something in and we had a euphemism
because maybe the Senate didn’t agree to it and we put the euphe-
mism in and nobody knows quite which direction that goes, and
they tear their hair out in good faith saying, hey what do these
people mean? So that’s what you are fishing for.

Mr. OSE. Correct. And the euphemism I’m referring to is the
issue of black listing. You knew I was going to get to it.

Ms. LEE. Yes, sir one way or another.
Mr. OSE. The question I have and you were very kind, I mean

someone, I think Ms. Gore, responded to our questions in the meet-
ing in the Capitol about the statutory authority under which the
regs were being promulgated and the case law has been cited dat-
ing from 1928, 1934 and 1940, but the question arises subsequent
to those, to that case law there have been instances where Con-
gress has expressed a clear intent, in particular, as it relates to
this. And the net result of which is a determination that an agency
cannot promulgate regulations which conflict with a clear expres-
sion of congressional intent.

And that’s why I asked the chairman the questions about this
FAIR Act and what the intent was. And if I heard him correctly,
it was to establish a process whereby certain jobs that currently
exist in the Federal agencies could be bid out whether in house or
otherwise for private contracting. And yet I see the standards that
are currently out for comment closing a door that we’re trying to
open because of the full, nebulous nature of the criteria, that being
worker training or worker retention, standards that really don’t
have much to do with what our challenge is right now.

And specifically, I want to just get into the record a couple
things. Congress has in fact—in line with what some call the black
listing proposals, Congress has, in fact, twice considered and re-
jected efforts to add a provision to the National Labor Relations
Act, first being in 1977 and the second in 1997, both of which were
ultimately rejected. That would prohibit the award of a Federal
contract to any entity that was found to have committed a willful
violation of the act.

In other words, Congress considered that as a piece of legislation
and rejected its application. That was in 1977. In 1997, Senator
Simon sponsored an amendment to amend the National Labor Re-
lations Act to include a debarment remedy based, in part, on the
results of the 1995 GAO study, and again Congress rejected that
amendment. So I have great trouble with the various criteria that
are proposed for amendment within the FAR as currently defined
especially as they relate to nebulous things. I’m scrambling here—
oh, here we are. Never mind.

Ms. LEE. Substantial noncompliance.
Mr. OSE. Yeah, as to the definition of substantial noncompliance.

Thank you. She knows where I’m going. I could be in deep trouble
here.

Mr. HORN. Now you know who runs the government.
Mr. OSE. So I would appreciate any input you have. Because I

am not yet comfortable with the proposed changes to the regula-
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tions. So if you would care to offer any comment, I would be happy
to entertain it.

Ms. LEE. That’s a long one, Mr. Ose. I will try to make it very
succinct for this group. We obviously are working on some issues
regarding a proposed amendment. A proposed rule to the FAR is
out for public comment. We’re expecting public comments. It would
be an understatement to say this is an issue of great interest, and
we’ve got some issues to work on that.

If I could jump over here for the FAIR Act for a minute, that the
FAIR Act inventories are really the first step: Where agencies look
and say why do I exist, what do I do, and then they look and say
basically what are my people doing. And of those people, how many
are doing commercial-like activities. They then look at the commer-
cial-like activities and take the next management decision. And it
truly is a management decision because I think we all agree, peo-
ple say oh, engineers, you know certainly the commercial activity
agency can do engineering. But we say we still need some expertise
in the agency so you can’t totally declare a type or a function to
be outsourced. So there’s some management decisions that must go
on, and the agency must decide how to best conduct their business
and how to do that balance.

Once that decision is made, then we go into looking at a public-
private competition process whereby we start to go into the pro-
curement arena and we run an A–76 competition which is a private
competition. Based on that you select a winner. Based on that you
move over here to the most efficient organization whereby the gov-
ernment folks who now do that work are able to business reengi-
neer or whatever, and then you then have a competition among
those two.

Wearing my Acting Deputy Director for Management hat in talk-
ing about the FAIR Act is one thing. When I really take that off
and put on my OFPP hat, the FAIR activity, is of interest to us
in the contracting community because that’s one community where
outsourcing and downsizing truly is an oxymoron. Because the
more you downsize your people the fewer there are. But the more
you outsource, the more and the more complex business arrange-
ments we have. So there’s a need for smart buyers, smart man-
agers so we can spend this money wisely.

So there certainly is a tension there. That’s that process. The
issue you’re talking about does absolutely kick in to when we get
into the procurement process; and we are running a private com-
petition, how do we determine who should be considered and their
eligibility requirements. And, yes, we are talking about responsibil-
ity in trying to further hone that rule, and that’s where that fits
into this piece here.

Mr. HORN. If I might at this point, so some future Ph.D. Student
who studies this will have all the documents in one place, the OMB
proposal to amend the Federal Acquisition Regulation beginning
with contractors’ responsibility. And we will put that in the record
at this point without objection.

[The information referred to follows:]
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Mr. OSE. Thank you, Mr. Chairman. As always, you’re very thor-
ough. What I’m trying to avoid is again have we opened the door
for us to, if you will, run the government more efficient. I don’t
want us to close the door by virtue of these proposed regulations
and place us back into this purgatory where we don’t know wheth-
er we can or we can’t. The standards under which or the standards
that are under consideration right now, in my mind, will serve to
frustrate and prevent our ability to pursue Congress’s intent start-
ing in the last session of Congress. And I think if I could just re-
enforce one thing to Ms. Lee, it would just be that that will not
make some of us very happy. Because——

Mr. HORN. Well, the question certainly is is it in the law or isn’t
it?

Mr. OSE. Correct. And it’s clear here from our discussion alone
that it’s the intent of Congress to examine whether or not we can
privitize or run the government more efficiently. And yet the net
result of this, Mr. Chairman, with the nebulous nature of these
standards is that we will have achieved with one hand an objective
that is taken away from the other. That is a serious, serious con-
cern. Whether you talk about IT or real estate or mere supplies or
what have you, it is an evisceration of our ability to achieve our
goal. With that I yield back.

Mr. HORN. Well, you have a very pertinent point there. And I
think it should be taken into account. If it is specifically said in the
law somewhere, that’s one thing in the regulation. If it isn’t, it
shouldn’t be an undercutting of the basic law that is trying to get
government to be more efficient.

And if we take Mayor Goldsmith’s view of how he turned Indian-
apolis around, he had not only the workers but unions also partici-
pating in that. And we don’t have a lot of—as I understand it, we
don’t have a lot of criticism on that because he kept—got everybody
involved. And I think that’s basically what the Congress and, I
think, the administration, certainly some of the things the Presi-
dent said before he was President as well as when he has been
President, that efficiency and effectiveness are very important.

So I would hope that the two branches of government can agree
on that. And then the question is the procedures. And you’ve made
a very good point. Does one set of procedures countermand the
overall attempt here to have effectiveness, financial savings, so
forth. But what Mr. Kucinich brought up is certainly a realistic
question in terms of look at the benefits. And that’s what a lot of
people would say. Wait a minute, you know, all you’re gaining is
taking benefits away. So that comes into play.

Mr. OSE. If the proposed changes to the FAR were to come for-
ward legislatively that’s a different question, again. But I keep
going back to what the intent of Congress was. And that’s the thing
that I find so frustrating. It’s clear to me that the intent of Con-
gress is to move further in the direction as outlined by the FAIR
Act from the last session. And yet my antenna, however poorly re-
fined, tell me that this other action will serve to frustrate that. I
don’t want to lose regulatorily what we achieve legislatively.

Mr. HORN. Well put. And that’s the relationship and a question
that we could apply to almost every agency where an authorizing
committee might do this, the appropriations subcommittee which
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isn’t supposed to legislate on an appropriations bill, strong rule of
the House, but it’s waived on every appropriations bill. So pretty
soon, you have the appropriations people giving the signals, and
the authorization people giving them. And when you’ve got two
bodies, you’ve got four entities some of which are undercutting the
other. So what else is new in 200 years of democracy and efficiency
and effectiveness? So Mr. Walden didn’t have any questions.

Mr. OSE. I think I drove him out of the room.
Mr. HORN. No, you’ve got a very pertinent point. Does staff feel

we should ask one or two questions, or should we just send it to
them and have them file it for the record? Staff feels one question
is worth asking.

So the FAIR Act authorizes OMB to review each agency’s com-
mercial activities inventory and consult with the agency regarding
its content. Describe the guidance and feedback each of you receive
from OMB in the development of your inventories. You want to
start with the Department of Commerce then go to GSA then go
to EPA. You’re a cross section of the American executive branch.

Ms. BILMES. We worked closely with OMB on this as with all
issues, but basically they send out their instructions in the form of
memos. And we supplied our inventory. They subsequently sent us
questions.

Which we are in the process of answering at the moment, includ-
ing questions about our coding and other particular issues. For ex-
ample, they’ve asked us about the National Logistics Supply Center
which was listed as exempt. There was a question as to why it was
listed as exempt. The situation with this one was that it had been
through an A–76 process and was contracted out. There was a
problem with the contractor, and the activity come back in house,
but with the result that we went from originally—pre-FAIR Act—
doing this function in house, with 72 people to contraction out, then
to it being done once again in the Commerce Department with only
26 people.

I think the question from OMB was basically to explain the situ-
ation; the background with this particular entity. I think it was a
worthwhile question because the issue was unclear. Then there is
a question about one of our codes, R–600, applied research that we
have added for NOAA. Obviously this is a new program. There’s
some teething pain with the coding. One size did not fit all in
terms of how you code what every agency does. We didn’t feel there
was a code that was appropriate for some of the NOAA functions.
So, we requested the R–600 series. They’ve asked us about that. I
think you could summarize by saying that we’ve had a constructive
engagement with OMB to try and refine the process. I discussed
with Dee that should she convene any kind of interagency group
to work on this and refine it further, we would be happy to partici-
pate.

Mr. HORN. Let me ask you, the word participation is what I have
not asked about. But did you have an opportunity to go and partici-
pate at a lower level of the particular civil service group, let’s say
with GS–5’s down so forth, how did that work in Commerce? Did
you get them involved in the participation of this process or was
it simply trickling down to the management-side of Commerce? Be-
cause when you’re into a reform thing like this, having been a chief
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executive that’s reform oriented, you got to make sure that the peo-
ple at the grass roots understand what’s going on. Because there’s
a lot of fear that’s going to come, the rumor mill, the water coolers,
and all the rest. And sometimes the water-cooler gossip is right
and way ahead of management. But what did you do on that front?

Ms. BILMES. I think that’s a very good question, and I take your
point exactly in terms of what you’re saying. At the Commerce De-
partment as you know, we have numerous bureaus with different
tasks. We had decentralized this to each bureau. I am not familiar
with what exactly each bureau did. I will submit back to the record
the answer on that.

Mr. HORN. The question is did the Commissioner or the Adminis-
trator or the Director consult with other people.

Ms. BILMES. No, I understand your question very well.
Mr. HORN. And that includes the employee unions. I mean grant-

ed they can represent sometimes, but sometimes it’s just worth-
while to get them all in a room and say here’s—Congress did this
or didn’t do this and OMB is doing it now. And here’s what this
all means.

Ms. BILMES. I would suspect that some bureaus did and some bu-
reaus did not. But I will go back and ask each bureau how exactly
they put together the categories.

Mr. HORN. We’ll save a place in the record, and without objection
it will be put in the record at this point.

[The information referred to follows:]
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Mr. HORN. How about GSA, Mr. Early?
Mr. EARLY. We opened communication with OMB at the begin-

ning of this activity in the spring of 1998, and maintained a dialog
with them through the conclusion of the process. Throughout, we
kept OMB apprised of our approach. When we had questions, we
discussed them with OMB, and factored their input into our action
plans. Once we submitted our inventory to OMB, the only feedback
we received was a request for additional detail and a few technical
questions. We provided the detail requested and answers to their
questions, and that concluded our review and consultation process.
OMB did not question the identification of our functions.

Mr. HORN. Within GSA, are you aware how far down into the hi-
erarchy the discussion and ideas percolated? GS–5s, for example,
did they get talked to and exposed to and had a chance to ask ques-
tions?

Mr. EARLY. We did a top-down approach, but when we conducted
training, we involved the union with that. We included our regions.
We had numerous communication pieces that went out to all em-
ployees by letter and by web to keep all employees at all grade lev-
els current with what we were doing, what our approaches were
and the processes that we were undertaking. In the political discus-
sions and decisionmaking, I do not believe we had the grade 5 lev-
els involved. We certainly did have 11’s, 12’s, and 13’s, participat-
ing in the identification of functional areas and classifications.

Mr. HORN. Having, in a previous incarnation, taken it down right
to the groundwork—the janitors, the Secretaries, the Assistants, so
forth—I found you got some terrific ideas there. And all I’m saying
is I think—don’t underestimate what your people know. Because
often they say, why doesn’t the boss just think of this? And yet
they’re too shy to go in and say it because they’re afraid somebody
will put something in some file or something they’ll never get pro-
moted.

Mr. EARLY. We thought about that. And when we looked at the
assignment of addressing the classification of inventories, we did
not go to that level. The discussion that we had during our training
was that when we addressed how to do the business, how to con-
tract it out, how to evaluate the cost, the best way of addressing
the delivery of services and such organizations, at that time we
would include all those people because that’s when those ideas are
most helpful and would affect the outcome.

Mr. HORN. Well, thank you.
Ms. Harper, how about the EPA?
Ms. HARPER. Mr. Chairman, we also had had extensive consulta-

tion with OMB from the prior—A–76 prior year exercise and con-
tinued that as we formulated our inventory. We did a bottom-up
inventory. We went out to each of the regional locations and each
of the national program managers.

On our central work group, a group looking at consistency and
defining issues, we did not go down to the GS–5 level. That was
usually a management side representative and union representa-
tive. At the EPA, the representative function for our workforce be-
long to the unions; the labor-management partnership, makes it
more challenging to reach far down into the organization without
full involvement of the unions.
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That said in the individual entities, for instance, in a region,
they did have to do a bottom-up. So although it was not a centrally
managed involvement, there were entities, I believe, that did get
that far down, although I wouldn’t be able to tell you right now
which those were.

The one thing I would say about our OMB consultation and re-
view, it was an interesting and I think very fruitful dialog between
the management side of OMB and our budget examiner side of
OMB. I think that was one of the benefits of their review and con-
sultation because we were able to have it put in the context of how
much we already contract out and give out grants and cooperative
agreements. So that was a very helpful thing that OMB did.

Mr. HORN. Director Lee, what do you think on this? Does OMB
ever go down and get the grass-roots feeling on what could be im-
proving the government’s efficiency and effectiveness?

Ms. LEE. Mr. Chairman, as you know, OMB is a relatively small
organization, some 500 people, and——

Mr. HORN. That is not small to most Americans.
Ms. LEE. OMB itself is a very collegial group. People work to-

gether, side by side, hand in hand. We certainly have Mr. Childs,
who is the A–76 and the FAIR Act expert, but he worked through
the resource management offices, the budget examiners, who in
turn worked with each of the agencies. So I would say there is a
great deal of knowledge and awareness of what we’re trying to do,
a recognition that this is the first step of an inventory, those tough
management decisions, and how do we and when do we outsource?
If that’s the right answer, what are the next steps?

Mr. HORN. How many people do you have in OMB that are deal-
ing with management, by the way?

Ms. LEE. All the people at OMB deal with management.
Mr. HORN. You must have been here when Mr. Koskinen gave

me the same silly answer, because if 540 people are devoting their
efforts to management, it means nobody is devoting their efforts to
management. He gave me that at his last appearance here before
retirement and before reincarnation as the czar of Y2K.

But no, how many seriously spend a lot of time on management?
I’m just curious.

Ms. LEE. Seriously, a lot of people, because we’ve tried to inte-
grate management and the budget better. So the budget people
who used to just focus on the budget, they actually do more. In
fact, they’re doing Director’s reviews as we speak here.

The Director’s review packages, actually they address GPRA,
how did your agency address GPRA? If there were specific manage-
ment issues identified, and in fact, there were a couple of agencies
where we have some issues with the area acquisition system, you
actually have the people who are considered the resource manage-
ment officers, who used to be considered the budget people, have
those things in their review package with the Director and the
statutory offices participate in those reviews.

Mr. HORN. Well, I’m glad in the annual budget review that man-
agement questions come up. That had been my hope. But I’ve had
so many tell me that it hasn’t worked for the last 10 years, that
we just aren’t getting anywhere on major—well, Y2K is a good ex-
ample—should have been done years before, took a lot of work to
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get them to even do it. And they should have been doing it when
the Social Security Administration started.

Ms. LEE. I was supposed to be in a review this afternoon, but I
told them I would rather spend the afternoon with you.

Mr. HORN. I knew. I’ll forget the oath I’ve administered to you.
I wonder if we have a U.S. attorney that can deal with that re-
sponse. But OK. I know we don’t.

So anyhow did the EPA—let me ask you, did EPA and the De-
partment of Commerce go through a similar process to develop a
lot of their inventory basically? Has there been comparability be-
tween agencies in terms of the use of the inventory, the categories
and the inventory, this kind of thing?

Ms. HARPER. Mr. Chairman, we did not—given that this was our
first time through the inventory, we did not do broad consultation
with the other agencies and departments. We did have, it sounds
like, a very similar process to the Department of Commerce; and
in terms of the categorizations that we used, we stuck with the A–
76 definitions and we stayed very close, as did the Department of
Commerce, with the OMB guidance. Although there was a lot of
flexibility, we followed the ‘‘let’s try and keep it as simple and
straightforward as possible’’ rule.

Ms. BILMES. I think we did follow a fairly similar process, al-
though we did not link our inventory into our GPRA and our stra-
tegic plan. But I think that is an excellent idea. As we are redoing
our strategic plan, we’ll certainly consider doing that this year. I
think that’s a great idea.

Mr. HORN. You are becoming a professional congressional wit-
ness when you say words like that. We are very pleased with that.
So thank you.

Let me ask you, Mr. Mihm—I don’t want to leave you out here
this afternoon, and you looked at the analysis, very thoroughly as
usual by the General Accounting Office, how would you rate Fed-
eral department and agency compliance with the requirements of
the FAIR Act? Did you get a nice little matrix somewhere along the
line that checked them off?

Mr. MIHM. That’s still work to be done, because we’re still at
such an early stage with many of the agencies. As I mentioned,
some of our largest agencies haven’t released their inventories to
the public.

We still have the challenge process. As Mr. Ose was mentioning,
even beyond the challenge process, we have to start getting into
the substantive use of these inventories and decide whether or not
we’re going to contract out or whether or not, if we do go through
a competitive process, the Federal Government wins that competi-
tive process.

It is certainly clear that the FAIR Act has moved competition
and competitive contracting much higher on agencies’ agendas than
I think it was under A–76. A–76, especially in civilian agencies,
had been relatively dormant. When OMB requested inventories of
commercial activities a couple of years ago, those that they got in
some cases were a number of years old. There wasn’t a lot of effort
to update bid inventories. So unquestionably the current effort to
develop inventories effort, because of FAIR, knowing that there
would be hearings such as this has certainly moved contracting to
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a much higher level on the agencies’ agendas. Now, of course, as
I mentioned, the next step is to keep carrying through to get better
in the inventories next time around and to actually start using
those inventories substantively to start making decisions.

Mr. HORN. Well, well said. When do you think some of that will
be completed?

Mr. MIHM. Well, one important indicator will be the results of
the challenges that interested parties are now eligible to make.
We’ll be looking very closely at the reports that agencies are re-
quired—or that OMB is requiring that they submit. And I think
that Ms. Lee’s decision to require that agencies in their next round
of submissions talk about how they’re using these inventories, I
think is a wonderful idea and an important achievement. So I
think all of that will begin to start giving a very rich body of infor-
mation as to how these inventories are being used.

Mr. HORN. Are there some models, Ms. Lee, that are acceptable
across the executive branch? Is there a possibility here to get a uni-
form type of appeal system? What’s the thinking on this?

Ms. LEE. The uniformity right now is the timeframe. In each
agency they were to designate someone to handle the initial appeal,
and the Secretary is the final appeal. There has been, I know, some
cross-agency discussion about how to answer those. But we are say-
ing, address each individual issue and respond to that challenge as
appropriate.

Mr. HORN. Now, is OMB leaving that to the agency and is there
an appeal beyond the agency to OMB?

Ms. LEE. No, sir. The FAIR Act specifically says initial appeal
must be filed within 30 days to whoever is designated in the agen-
cy. And I know the agencies have all designated someone.

The agency has 28 days to respond. Then there’s 10 more days
if the person receiving the response wants to appeal the challenge.
They appeal to the Secretary and the Secretary must respond.

Mr. HORN. Is there guidance one way or the other in terms of
who does this in an agency? Is it a member of management? Is it
a member of the area that is perhaps being contracted out,
outsourced, whatever you want to call it; or is it through the ad-
ministrative law judge approach? What’s the thinking on that?

Ms. LEE. It’s left up to the agency to designate the appropriate
appeal point.

Mr. HORN. OK. So you could have 14 different ways to solve this?
Ms. LEE. Yes, sir.
Mr. HORN. That’s fair enough. Maybe we’ll learn something from

it. And then go and do it another way the next year or something.
I understand, Ms. Lee, some of the interested parties that have

had difficulty obtaining the inventories, some inventories were pub-
lished on agency websites while others were made available in
hard copy. For those that wish to challenge the inclusion or exclu-
sion of an activity on the inventories, it is important that they be
readily available. So how would OMB suggest making future inven-
tories more accessible? Do you feel there’s a need for that?

Ms. LEE. I feel there’s a need to make them readily accessible
and as user friendly as we can. As Congressman Sessions noted,
we plan to go through and get them all out there so people can see
the first round and then get together. And I had committed to his
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staff or anyone else that’s interested that we would work together
on that.

It is interesting to note that as we talk about commercial endeav-
ors, as you know, there is a commercial entity that very quickly
picked them up and did consolidate the inventories. So it’s an inter-
esting question there of government presentation and commercial
value added to this process.

Mr. HORN. This might sound like a silly question, but sometimes
people worry about words like this: Many of the inventories used
the term ‘‘exempt’’ or ‘‘competitive’’ and ‘‘core’’ to classify the com-
mercial activities. Could you give us a definition for these terms or
do you leave that to the agencies?

Ms. LEE. No, sir. We actually have some codes that specify.
When I did a cursory review myself, I said, if we were looking at
these, I would be looking for Bs and Fs because it clearly tells you
that the B code says that it’s being looked at and the F code indi-
cates that they have to do some further restructuring or decision-
making process.

There are reason codes in the A–76 itself.
Mr. HORN. Now, does that go into a computer program at most

of the agencies, or is there a common program that they can plug
into that when they’re totaling it all up as to is this position ex-
empt or competitive or core, as the case may be, I mean, how do
we keep reports on that? Or are we not keeping records on that?

Ms. LEE. We haven’t provided them a template. They have deter-
mined how to do it themselves, and as we move down this path,
we’ll figure out if those are going to merge or whether there’s some
common points that we need to deal with.

Mr. HORN. On page 1, Ms. Bilmes, of the Department of Com-
merce’s inventory, you list a number of activities as core and ex-
empt yet you provide a reason code B for these activities. And rea-
son code B, we believe, says that the activity is subject to a cost
comparison.

Could you describe how an activity can be listed as core or ex-
empt yet be subject to cost comparisons?

Ms. BILMES. I can’t answer that question off the top of my head.
Mr. HORN. Why don’t you answer it for the record?
Ms. BILMES. I will answer it for the record.
I would note that we have questioned a number of things that

look like apparent discrepancies. For example, we have 177 FTEs
in our aeronautical mapping and charting, which were listed as
competitive, but then coded with a G which said ‘‘prohibited by leg-
islation from being competitive,’’ so that didn’t seem to be reconcil-
able.

When we actually looked back, and I’m familiar with this par-
ticular division because they are one of our last to be Y2K compli-
ant, it developed that the reason is they are being transferred. In
fact, the money has already been transferred to the Department of
Transportation, but the FTE have not been transferred yet, pend-
ing the Y2K compliance effort. We didn’t have a specific code in
which to capture this situation.

When NOAA did the coding, they basically said this group is
competitive but were prohibited by legislation from being competed.

Mr. HORN. Which legislation was that, by the way?
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Ms. BILMES. It would be the legislation that was transferring
them to the Department of Transportation.

Mr. HORN. I see.
Ms. BILMES. Legislation that is completely unrelated to the FAIR

Act legislation.
Mr. HORN. You rang a bell way in the back of my head that in

the 1950’s I remember the fight between the private enterprise on
mapping versus the Department of Commerce on mapping. And
that was a long night up here of letters back and forth and all the
rest of it. So I guess that’s still—that little battle is still around.
You’re saying somebody, some friendly member, put legislation in
on that.

Ms. BILMES. It’s nice to know—I just came back from maternity
leave—that after 12 weeks some things are still around. It must be
nice to know after 30 years some things are still around.

Mr. HORN. Same old thing, right.
And, Ms. Lee, there are only about one or two questions more.

As I indicated in the opening statement and as GAO testified, the
vast majority of activities have been classified as exempt from the
A–76 cost comparison process.

What steps has the OMB taken to ensure the thoroughness and
accuracy of the FAIR Act inventories?

Ms. LEE. I think Ms. Bilmes actually addressed what’s happen-
ing as we go through these; we are asking questions, we’re dealing
with the agencies. Are we going to catch them all first round? No.
But as we do the next inventory—and they actually have to say,
here’s what I reported last year, here’s what has been accomplished
on that—we’ll just continue to work through it.

Mr. HORN. OK. We might send you a few questions for the record
and they would be put in the record at this place. And, sorry, I
didn’t mean to take all that time.

I didn’t see you come back into the room.
Mr. OSE. I have been sitting here listening. I’m sitting here lis-

tening to your questions.
When you talked about how many folks are at OMB, it spurred

a question in my mind and, Ms. Lee, I want to come back to you
on this: These proposed regulations that we were talking about ear-
lier, who’s preparing them? Who prepared them? Who’s in charge
of them?

Ms. LEE. The proposed regulation is to—the proposed regulation
of the Federal Acquisition Regulation, it is prepared by the FAR
Council. The council is made up of—the principals on the council
are representatives from the General Services Administration,
which is currently Ms. Ida Usted.

Mr. OSE. Would you spell that please?
Ms. LEE. I-d-a U-s-t-e-d. She has been ill. And there is someone

acting in her stead. The Deputy—the Administrator for Procure-
ment at NASA, and that is Mr. Tom Luedtke and——

Mr. OSE. Would you spell that. I know how to spell Tom.
Ms. LEE. L-u-e-d-t-k-e, I believe.
Mr. OSE. L-u-e-d-t-k-e.
Ms. LEE. A good Wisconsin man.
And Ms. Eleanor Spectre, who is, you probably know, from the

Department of Defense. The makeup of the council is like that be-
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cause they basically—DOD Title 10, GSA Title 41 represents civil-
ian agencies, and NASA is sometimes Title 10 and sometimes 41.
And that’s how that council is made up. Below them, of course,
they have a subcouncil made up of working folks who—and I actu-
ally have a review with this group probably every other month of
all the cases and all the rules that they are promulgating, most of
them generating from various pieces of legislation or changes in
our system, clarifications that are requested. The FAR, as you
know, is actually kind of the working book for the many, many con-
tracting officers out there.

Mr. OSE. Could you tell us the legislation under which Ms.
Usted, Mr. Luedtke, and Ms. Spectre are proposing these changes
to the FAR? I mean, not the authority, but the—because I got the
authority cited, but the legislation driving the change?

Ms. LEE. There is not a specific legislation that I—on this par-
ticular activity. As you know, we’re proposing to clarify or add a
parenthetical under some policy that is already in the FAR. There
is a statement currently, right now—I wish I could give you the
cite, 9105.4(d) maybe—that says that every offer, before you can do
business with the government, you must have—one of the many
conditions, you must have a satisfactory record of business ethics
and integrity. That is currently in the Federal regulation based on
the Office of Federal Procurement Policy regulation, which I
couldn’t provide you the cite of, but there is a legislative, statutory
basis for that.

We’re proposing to add the parenthetical under there that fur-
ther describes what a satisfactory record of business ethics and in-
tegrity is.

Mr. OSE. I think that is where the discussion is based.
Ms. LEE. Yes, sir, I think it is.
Mr. OSE. Thank you, Mr. Chairman.
Mr. HORN. Thank you very much.
I guess we could say in summary here that the Federal agencies’

Office of Management and Budget still have a lot of work ahead
to fully implement the FAIR Act, and that would include the public
release of more inventories and the resolution of challenges.

What would be the other big categories that your own feeling is?
Ms. LEE. You clearly articulated the next releases of inventories

that everyone is probably familiar with; DOD is a large one. I owe
an answer to Congressman Sessions about how we are going to
make this some 2,000-page inventory easily and readily available.
And that’s something we’re working on.

After we get those all out—the goal is to get all the inventories
out by December—we need to get back together and say what did
we learn, what did we learn in the challenge process, what did we
learn in the preparation process and what direction and informa-
tion do we need to get out better information, because it’s already
almost time to start for next inventories next year. June 30th,
they’re due.

Mr. HORN. Yeah. Does OMB anticipate making any changes in
its guidance for the remaining inventories that are already due
out?

Ms. LEE. No, sir. The inventories with three exceptions are in the
consultation and review process. The one significant change we
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have made. Mr. Childs and another person in our office have called
every single number and said, are you ready, do you understand
what you’re supposed to do when it comes out tomorrow? Because
we did have two erroneous phone numbers the last time. So they’ve
been on the phone, making 42 phone calls, checking and double-
checking.

Mr. HORN. Well, beyond the ones we’ve had in this exchange and
what you said in your testimony and what you said just now and
tomorrow, how do you plan to improve the process for the future?
Any other particular plans that we haven’t discussed?

Ms. LEE. I don’t have the specifics—certainly we are concerned
about the timely accessibility because of the short challenge period.
And I think we’ll need to discuss among the agencies, abd certainly
with you and your staffs, any recommendations for that. I’ve had
everything from people who say, put it on a disc and distribute the
disc, to put it on the Internet, to make sure we have a method of
distribution. And there has been some comment perhaps about
more commonality among the inventories themselves.

The other quite valuable comment that I’ve heard is, to provide
more of an explanation on the front of the inventories. We probably
missed that because we saw it as a big picture, but yet if you just
pull one agency’s inventory without the big picture to support it,
it can be quite confusing. So maybe we need an instruction to the
reader that says, here’s what you’re seeing, here’s what that all
means. And that’s a possible part of the new package.

Mr. HORN. Well, I think that’s a very good idea. I certainly think
using the Internet is very good idea. I think we’ve got to use it a
lot more throughout government in just this type of situation. It
could save everybody a lot of time once you get the thing working
in some sensible way.

And I think we’ll be asking the General Accounting Office their
thoughts on that. But that’s another meeting, shall we say.

And I guess in terms of the other things we might think about
is the degree—you mentioned FAR, and the degree to which the
Clinger-Cohen Act has made a difference. And you’ve got obviously
a very fine set of people on there that deal with those. And you
dealt with those as a member in NASA, didn’t you?

Ms. LEE. Yes, sir.
Mr. HORN. So we’ll be holding a hearing in a few months on the

Clinger-Cohen thing and streamlining the acquisition process, if it’s
happening. If it isn’t, why, then why not—that sort of thing.

So thank you all for coming. I am now going to thank the staff
for its work in putting this together. And most of you know the
staff director, J. Russell George, chief counsel; Randy Kaplan is on
my left, your right, who set up the immediate hearing; Bonnie
Heald is director of communications down there at the end, profes-
sional staff member; Chip Ahlswede, clerk for the subcommittee.
And then we’ve got Rob Singer, a staff assistant; P.J. Caceres, an
Intern; and Deborah Oppenheim, an intern—they’re both giving all
of us great help.
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Minority Staff: Trey Henderson, professional staff member; and
Jean Gosa, minority staff assistant.

And Julia Thomas has been today’s court reporter.
Thank you very much, all. And with that, we’re adjourned.
[Whereupon, at 4:45 p.m., the subcommittee was adjourned.]

Æ
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