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1 The biographical and professional information appears in the Appendix on page 39.

NOMINATION OF SALLY KATZEN TO BE DEP-
UTY DIRECTOR FOR MANAGEMENT, OFFICE
OF MANAGEMENT AND BUDGET

WEDNESDAY, SEPTEMBER 15, 1999

U.S. SENATE,
COMMITTEE ON GOVERNMENTAL AFFAIRS,

Washington, DC.
The Committee met, pursuant to notice, at 10:04 a.m., in room

SD–628, Dirksen Senate Office Building, Hon. Fred Thompson,
Chairman of the Committee, presiding.

Present: Senators Thompson, Voinovich, and Levin.

OPENING STATEMENT OF CHAIRMAN THOMPSON

Chairman THOMPSON. The Committee will come to order, please.
This morning the Governmental Affairs Committee is holding a

hearing to consider the nomination of Sally Katzen to be the Dep-
uty Director for Management at the Office of Management and
Budget. The Deputy Director for Management at OMB has two
roles:

The first is external, by providing government-wide leadership to
Executive Branch agencies to improve program performance. This
role involves working with the departments and agencies as well
as the President’s Management Council, Chief Financial Officers
Council, and other management and financial groups.

The second role is internal to OMB. As a member of OMB senior
staff, the Deputy Director for Management participates fully with
the Director, the Deputy Director and other appointees in deter-
mining how OMB will carry out its duties.

By virtue of the Chief Financial Officers Act of 1990, the three
statutory offices of OIRA, OFPP, and OFM report to the Deputy Di-
rector for Management.

Ms. Katzen has filed responses to a biographical and financial
questionnaire, answered pre-hearing questions submitted by the
Committee, and had her financial statements reviewed by the Of-
fice of Government Ethics. Without objection, this information will
be made a part of the hearing record, with the exception of the fi-
nancial data, which is on file in the Committee offices.1

In addition, the hearing record will be open for 2 weeks.
Our Committee rules require that all witnesses at nomination

hearings give their testimony under oath. Ms. Katzen, would you
please stand and raise your right hand? Do you solemnly swear to
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tell the truth, the whole truth, and nothing but the truth, so help
you, God?

Ms. KATZEN. I do.
Chairman THOMPSON. Please be seated.
I want to yield to Senator Levin so that he can introduce Ms.

Katzen to the Committee. Senator Levin.

OPENING STATEMENT OF SENATOR LEVIN

Senator LEVIN. Mr. Chairman, thank you, and I am very pleased
indeed to be introducing Sally Katzen to the Committee this morn-
ing. She has been before us many times, so in a sense she needs
no introduction. But I am delighted to say a few words.

Sally lives in Washington, so she doesn’t have a home State Sen-
ator to sit next to her there. I think the reason that I was selected
for what I consider to be a treat and an honor is that she is a grad-
uate of the University of Michigan Law School, the connection that
we are relying on here for this pleasure.

We have a number of things in common, actually, Mr. Chairman.
We both went to small schools. She graduated magna cum laude
at her small liberal arts college—I graduated. We both went to
prestigious law schools, where she was the editor-in-chief of her
law review. That is where the similarity stops. I remember reading
a law review article once, but that is about it.

As a matter of fact, I believe, although I am not certain of this,
that not only was she the editor-in-chief at the Michigan Law Re-
view, but she, I think, was the first woman to serve in the capacity
of editor-in-chief at any major law school in the United States. She
has been a pioneer in many ways.

After she finished law school, her career turned into a wonderful
blend of private practice and devotion to public service. She has
balanced being a partner at a leading law firm with a number of
tours of duty in the Executive Branch. From 1979 to 1981, Sally
served as the General Counsel and Deputy Director for the Pro-
gram on the Council of Wage and Price Stability under President
Carter. And from 1993 to 1998, she served in one of the most dif-
ficult positions in any administration, which is the Administrator
of the Office of Information and Regulatory Affairs of the OMB.
Then from February 1998 to June 1999, she served as Deputy Di-
rector of the National Economic Council.

I am most familiar with her work, and I believe probably most
of us are most familiar with her work as the Administrator of
OIRA. And at the center of a myriad of competing interests and
concerns with consequences involving millions of lives and billions
of dollars, she carried out her responsibilities there with intel-
ligence and aplomb.

She brings to her work not only a tremendous intellectual capac-
ity, but a real passion for issues which make a big difference in the
lives of people, but they are too often ignored by people because
these issues can be dry ones. These are the ways to make govern-
ment work better. It is what this Committee, led by our Chairman,
spends so much time trying to achieve. Sally has devoted a good
part of her life to trying to achieve common-sense government, gov-
ernment that cares, government that is working well, but govern-
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ment that is cost-effective, that doesn’t squander resources, that
tries to assure that benefits of regulation justify costs of regulation.

I know both of us, Mr. Chairman, were particularly grateful for
the work that she did working with you and me on making the
Regulatory Improvement Act, Senate bill S. 746, a bill which the
administration said the President could sign into law if we could
get it to him intact. That took a lot of work on your part, Mr.
Chairman, and a number of us on the Committee working on that
bill, but Sally Katzen played an integral part in making that hap-
pen.

And now she is up, as you pointed out, Mr. Chairman, for the
Deputy Director for Management position at OMB. Few people
come before us who are so well prepared for the position to which
she has been nominated. She has worked in her OIRA capacity
with every Executive Branch agency. She has worked with us here
on the Hill. She has worked with the people at the White House.
And, of course, her main goal has been public service so that the
public gets their dollar’s worth out of our efforts here in Washing-
ton.

I don’t know of any public servant who has got a greater, deeper
respect for the institution of government, for the offices with which
she has worked, for the people with whom she has worked. Sally
Katzen is as bright as they come. She is a top-notch lawyer. She
is a stickler for detail. She is an expert in the administrative proc-
ess. As I indicated, she is dedicated to a government that works
better, costs less, and delivers it services efficiently and effectively.

Beyond that, she is a loving wife and mother. Her husband is
with us this morning, and we welcome him. Sally Katzen brings a
special love for life, for people. She has a very strong moral char-
acter. She has an extraordinary inner strength, which has been
tested in recent years. And if I can add a personal note, she has
a love for opera, which also makes her special in my book.

Chairman THOMPSON. The Grand Ole Opry? [Laughter.]
Senator LEVIN. I was just going to say it, Mr. Chairman. You

beat me to the punch. I was going to say, I think at least for this
morning’s purposes, that includes the Grand Ole Opry. I think it
may anyway include the Grand Ole Opry. But I am delighted to
present Sally Katzen to the Committee. We know her well, so it is
really, I guess, on behalf of many of us that I am introducing her
to our Committee this morning.

Chairman THOMPSON. Thank you very much for that wonderful
introduction.

At this point I would like to give Ms. Katzen an opportunity to
introduce anyone that she might care to introduce who is with her
here today.

Ms. KATZEN. Thank you, Mr. Chairman. I would like to introduce
my husband, Timothy Dyk, who is a lawyer in private practice and
who has been supportive of me during my tenure in this adminis-
tration and encouraging me in this role as well; and next to him,
our son, Abraham B. Dyk, who I see got here from school this
morning and will be going directly back. He is a senior in high
school and thinking about his future full-time.

Chairman THOMPSON. Wonderful. We welcome them here this
morning.
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1 The questionnaire appears in the Appendix on page 49.

Senator Levin, do you have any further opening comments to
make?

Senator LEVIN. No.
Chairman THOMPSON. Ms. Katzen, do you have a statement that

you would like to make at this time?

TESTIMONY OF SALLY KATZEN, TO BE DEPUTY DIRECTOR
FOR MANAGEMENT, OFFICE OF MANAGEMENT AND BUDGET

Ms. KATZEN. If I may, Mr. Chairman, a very short statement, be-
cause I wanted to thank you and the Members of the Committee
for providing me this opportunity and for being so responsive, gra-
ciously and with courtesy throughout this process. I am truly ap-
preciative of that.

I am particularly appreciative of the comments that Senator
Levin made on my behalf. It was indeed a glowing statement. I am
going to remember it for a long time. Thank you.

As both of you noted, this is the second time that I come before
this Committee asking for favorable consideration on my nomina-
tion. Having reported me favorably for Administrator of OIRA in
May 1993, I served in that capacity until February 1998, and dur-
ing that time I had a number of opportunities to work closely with
the staff and with the Members of this Committee. I think I testi-
fied about 10 times.

I was always impressed by the quality of the discussion, the seri-
ousness of the questions, and the understanding and insight that
the Chairman and Members of this Committee brought to the var-
ious policy issues. And I also know how much time and attention
this Committee has spent on the management, the ‘‘M’’ in OMB.

I share your view of the importance of improving management of
the Federal Government, and it is because I believe that these
issues are so critically important that I was deeply honored to be
nominated for this position of Deputy Director of Management.
And, again, thank you very much for this opportunity.

Chairman THOMPSON. Thank you. As indicated earlier, the Com-
mittee submitted some substantive pre-hearing questions to the
nominee, and the nominee has also met with Committee staff to
discuss a variety of issues of congressional concern regarding the
Office of Management at OMB. Your written responses to these
questions will be placed in the record.1

I will start my questioning with these three questions that we
ask of all nominees.

Ms. Katzen, is there anything that you are aware of in your
background which might present a conflict of interest with the du-
ties of the office to which you have been nominated?

Ms. KATZEN. Not at all, sir. I have recused myself from those
matters that have been a subject that my husband has worked on
or that I have had a financial interest in. My assets are in a blind
trust, which has remained intact since it was approved by OGE in
1993. And I will follow diligently and completely any advice I get
from the OMB ethics officer for particular matters as we proceed.

Chairman THOMPSON. As I recall, the so-called blacklisting issue
was one that you had recused yourself on.
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Ms. KATZEN. I have recused myself.
Chairman THOMPSON. Could you tell us what the line of respon-

sibility then will be on that issue within OMB?
Ms. KATZEN. This is actually a matter within the Office of Pro-

curement, OFPP, and there is a confirmed administrator of OFPP,
Deidre Lee, who will be maintaining the responsibility for that. She
is, until I am confirmed, the Acting DDM as well. So she has com-
bined in single-stop shopping management responsibility for that
issue.

Chairman THOMPSON. And who will supervise, who will be——
Ms. KATZEN. The Director of OMB would ultimately be respon-

sible for any actions emerging from OMB.
Chairman THOMPSON. Do you know of anything, personal or oth-

erwise, that would in any way prevent you from fully and honor-
ably discharging responsibilities as Deputy Director for Manage-
ment at the Office of Management and Budget?

Ms. KATZEN. No, sir.
Chairman THOMPSON. Do you agree without reservation to re-

spond to any reasonable summons to appear and testify before any
duly constituted committee of Congress if you are confirmed?

Ms. KATZEN. Yes, I do.
Chairman THOMPSON. All right. Thank you for those answers.
Ms. Katzen, I want to lay out some areas of concern here this

morning because this is one of the few opportunities that Congress
has to do that, that means anything. It has nothing to do with your
personal history or background. You have been an exemplary pub-
lic servant in many respects over the years, and I have a great deal
of personal admiration for you. But I am increasingly concerned
about the way our government operates and how many of these
agencies have operated and do operate. We don’t seem to be mak-
ing any progress, and you are going to be in a position to make a
difference. And, frankly, I am not sure that you agree with me that
there is that much of a problem, and I want to engage with you
this morning on those issues.

It seems to me we can start out on the basis of agreement on
some things, and that is the ultimate responsibility of the govern-
ment to be as free as practically possible of waste, fraud, abuse,
and inefficiencies, and that agencies should always be trying and
striving certainly to fulfill their obligations under the law and to
do the best they can with regard to those matters.

I think we can also agree that it is the responsibility of the Office
of Management and Budget to manage, and that has to do with
making these agencies do the right thing and making them try,
making them attempt to do the best that they can do as far as sav-
ing the government money, not being inefficient.

All the surveys we see now that come from the Pugh Institute
and other national polling firms show, even in these good times, a
falling respect for our government among people, especially among
our young people. And so much of that, according to them, has to
do with their perception that government is full of waste and fraud
and abuse and inefficiencies, and it has done really for those who
are in the business of governing instead of the public at large. I
think that there is a basis for that concern.
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Then there is the responsibility of Congress, and particularly this
Committee, and in response to all that, Congress has passed a se-
ries of statutes, financial management statutes such as the Chief
Financial Officers Act, information management statutes such as
the Clinger-Cohen Act, GPRA—the Government Performance Re-
sults Act that you are so familiar with—all in an attempt—rec-
ognizing this problem that we have and in an attempt to do some-
thing about it.

So most recently I asked the GAO to do reports on the perform-
ance plans that these agencies have. As you know, under GPRA
these agencies are supposed to come up with performance plans.
How do they plan to do their job? And how do they plan to do their
job better? And how are they going to address some of these, in
many cases, long-term systemic problems that these agencies have?

Once we get those plans done, we evaluate them, see if they are
any good and how useful they are, and then the agencies have to
come back later and give us an accounting as to whether or not
they have met their goals and to what extent they have met their
goals. And you have got your plan, and then you have got your re-
sults. It is called the Government Performance Results Act. So all
that is now in the works.

So we asked the GAO to take a look at these plans now that
have been submitted. The second go-round of plans now have been
submitted for fiscal year 2000. We had plans submitted for fiscal
year 1999, and they were pretty inadequate, to say the least, for
1999. So we said let’s take a look at them for 2000.

We have had IG reports along the same lines with regard to
some of these systemic problems.

So now we have got the results back in from the GAO, and al-
though there has been some marginal improvement in many of the
plans from 1999, that is not saying very much. We see the same
kinds of problems, and most disturbing to me with regard to so
many of these systemic problems, most of these agencies don’t even
address in many cases up to half of the high-risk list problems that
they have had on their books for a long, long time. They don’t even
set out goals for how they might try to go about changing them.
It is like they don’t have any fear that anything is going to happen
if they don’t.

I get the impression that it is basically thumbing their nose at
the Legislative Branch in not trying to at least come up with some
kind of a plan or some kind of a goal to solve some of these prob-
lems.

So I can’t emphasize my concerns strongly enough. The conclu-
sion is that OMB has not been doing its job. The management part
of OMB has in many cases been ignored. And this leaves it up to
Congress. What is our responsibility? And, again, this is nothing
obviously personal towards you. We all have the greatest respect
for you. But Congress, when it comes right down to it, only has two
powers, and one is the power of the purse and the other one is the
power of appointment. And the power of appointment is what we
are dealing with here today.

Despite your admirable public record, when I read your answers
to questions—and I know you may have had some help with this,
maybe more help than you wanted or maybe should have had. But
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I asked the question here: We appear to be making little progress
in resolving mission-critical management problems that impede—I
am reading from page 6 and 7 from your answers, our questions
and your answers—problems that impede program performance,
waste countless billions of dollars annually, and undermine public
confidence in the Federal Government. The General Accounting Of-
fice and the inspectors general tend to report on the same seem-
ingly intractable programs year after year. What changes do occur
are mostly adding rather than subtracting problems. The most ob-
vious example is GAO’s high-risk list, which grows each time it is
updated and now stands at 26 problem areas. In your view, what
will it take to generate real movement on these problems?

And your response indicates there really is no problem. Your re-
sponse, you say: I am encouraged, rather than discouraged, by the
progress that has occurred over the last few years. As noted above,
the administration has identified 24 priority management objec-
tives (PMOs). These are areas that are in need of real change and
which receive ongoing attention from OMB’s senior officials. The
PMOs are published annually in the President’s budget, and OMB
staff reports monthly to the director regarding ongoing efforts. I
have been advised that most of the 26 mission-critical management
problems discussed in GAO’s high-risk list are addressed in the
PMOs. Resolving each of the PMO objectives will require sustained
commitment over many years. Nonetheless, I believe OMB has de-
veloped an effective approach to ensuring that senior officials re-
main focused on these objectives.

So, I read this, and you looked at everything that causes me so
much concern—and you are encouraged by it, and the administra-
tion has identified the problem. We publish it annually. We report
monthly. We are focused. And OMB has developed an effective ap-
proach for ensuring that we remain focused.

I wish you would let the rest of America know what this effective
approach is that OMB has developed that is addressing these prob-
lems. So with all of that rather long-winded preface, Ms. Katzen,
I think you see the overall nature of my concern. I want to talk
to you in more specifics. But would you care to respond at this
point?

Ms. KATZEN. Well, I am sorry that the impression from the an-
swer has apparently led to a misunderstanding. I did not in any
way, shape, or form intend to say that there is no problem and that
we have got it all well in hand. What I was saying was simply
starting as the optimistic cheerleader, I am encouraged by what
has happened in the last several years.

I have been living in this city now for almost 30 years and have
seen a lot of different attempts to try to get better management of
the Federal Government. And what I am encouraged by is that it
seems to be taking hold now. When the GPRA was passed, it could
have been just another law that was never paid attention to. I
think it is taking roots. Instead I think it is actually going to have
some results. But, it is going to take some time.

And what I am encouraged by is that the agencies and depart-
ments do seem to be paying more attention to this than some of
the other experiments in management that have happened during
the 1970’s, during the 1980’s, and in previous times.
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I agree with you that there are serious management problems
that need to be addressed. The PMOs, the priority management ob-
jectives, are exactly that. Twelve of them are cross-cutting across
the government, government-wide. First, is managing the Y2K ex-
perience. There is nothing that was a greater management chal-
lenge, to this administration or to any administration, both in the
private sector and State and local governments that had to wrestle
with getting ready for Y2K. That was something that was a real
challenge that needed to be wrestled with. That is the No. 1 PMO.

The second one is using results to improve program manage-
ment. That is GPRA in all of its beauty and all of its potential. And
what I was trying to communicate here is that we have structured
our review of this in a way that provides, I think, leadership. Can
it be more focused? Yes. Can more be done? Yes. Does more need
to be done? Absolutely yes. But it can’t be a fiat from above. It has
to be the agencies themselves institutionalizing these types of ap-
proaches, or it too will pass in the night. And for that reason, it
seems to me that it is essential to work with the agencies to under-
stand the different issues that have been raised.

I understand that you recently sent letters to all the departments
and agencies highlighting items on the high-risk list, items from IG
reports, items from GAO, and asking for a status report. I think
that is terrific, and there was a discussion of this at the last PMC
meeting. Agencies and departments are expecting to be responsive
and to let you know which of those problems have, in fact, been
corrected, which of those remain a problem and why, and what
they expect to do about them.

So I think that we are heading in the right direction, and that
is why I was emphasizing the positive and not in any way trying
to disparage the job. That is one of the reasons I am interested in
having this position as DDM—to be able to work on these kinds of
issues—because I think more progress needs to be made. And I
share your commitment to do that.

Chairman THOMPSON. Well, I am interested in specifically what
you plan to do to make change, and if you send out word to these
agencies, if your appointment is a message to these agencies that
I am looking forward to working with you or making progress and
we need to partnership this thing on through the process for an-
other couple, 3 decades—because people in the past have not done
very well, either—then that is very troubling to me.

Many of these things—you point out some of the things on the
high-risk list are government-wide, which it is still under your pur-
view. Then some are not. The high-risk list has included some
HUD programs since 1994, student financial aid programs since
1990, farm loan programs since 1990, asset forfeiture programs
since 1990, DOD inventory management since 1990, DOD weapons
system acquisition since 1990, DOD contract management since
1992, Department of Energy contract management since 1990,
Superfund contract management since 1990, and NASA contract
management since 1990.

So these agencies continue year after year—since 1990, the year
the list came into existence, the high-risk list has grown from 14
serious management problems to 26. And in the history of the list,
only six areas have come off because either agency management
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was serious enough about solving the problem or the problem just
went away, like the savings and loan crisis. But many of the origi-
nal problems, 14, as a matter of fact, remain on the list today, al-
most a decade later, such as IRS receivables, student financial aid
programs, DOD inventory, management I mentioned, and NASA I
mentioned. Only one area has been removed in the last 5 years
while seven have been added.

Ms. KATZEN. Well, the fact that they are still on the list means
that they are getting and will continue to get attention. There has
been some progress. There is the Department of Education’s stu-
dent financial area; with Congress’ help this has become a PBO, a
performance-based organization, where they are redoing the whole
way that they are structuring that operation. And I think we are
seeing preliminarily very positive results.

There are certain remaining issues, and you are correct to point
them out. My message to the agencies is not come let us reason to-
gether or be sweetness and light and all is well and I will just keep
holding your hand. It is: I am here to support you, but we also have
very high expectations. And when budget requests are submitted
for the 2001 budget, we are taking, I think, another step forward
in integrating performance measures and results——

Chairman THOMPSON. Well, I think Congress and the OMB have
both been derelict in that respect. There has been absolutely no re-
sponse from anybody from a budgetary standpoint to any of these
problems. You keep submitting the same thing, the same monies,
or increased monies for the same programs year after year. We
keep giving it year after year after year. So I am encouraged to
hear you say that. We all need to do a better job there.

But let me just quickly—and then I will relent here for a few
minutes, but the next question then becomes: What are these agen-
cies doing? Are they making an attempt? And you look at that and
you get an even bleaker picture.

Of the 24 agencies, GAO has identified 300 major management
problems. GAO and the inspectors general, they have made hun-
dreds of recommendations to these agencies which remain open.
That means unresolved. That means nothing has been done on
them.

On the high-risk list alone, there are 26 major management
problems. There have been over 700 recommendations by the GAO
that remain open today. In total, there are over a thousand open,
unresolved recommendations. Many of them are years old.

And so we asked the GAO to go and look at their performance
plans, and they come back and so many of these areas, in agency
after agency after agency after agency, the agencies or the depart-
ments don’t even address the problem areas.

The Treasury, for example, there are five high-risk areas that
are there. Treasury in its performance plan addresses one out of
five. It doesn’t even address goals for the other four.

The IRS is zero out of four. They don’t even address—and I could
go on and on, and I think when it comes back around to me, I
will—on some of these other departments. Many of them, in just
thumbing through there, half of the problem areas, many of which
have been there for years, their plans don’t even address ways in
which they plan to do anything about it. This is going to require
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more than working together. This is going to require leadership
from the top. This is going to require consequences. That is all I
am saying.

It is imperative that the next person that holds this position un-
derstand that.

I am going to relent now and call on Senator Levin.
Senator LEVIN. Thank you, Mr. Chairman.
I am looking at the high-risk list, and I am curious about one

thing. By the way, I basically agree that failure to comply with re-
quirements of law or internal requirements should have con-
sequences. I agree with the Chairman on that. But I am curious
about the high-risk list.

For instance, I am very much familiar with DOD inventory man-
agement, DOD contract management, DOD weapons systems ac-
quisition. They are on the high-risk list. Does this list show
progress? Because I know for a fact there has been progress in in-
ventory management at the DOD. There are still problems. I have
no doubt it still belongs on the high-risk list. It is here. But there
has been significant progress there.

Just taking that one issue, does this list reflect any progress, or
is it still on the list because there is a ways to go?

Ms. KATZEN. It remains on the list until it is resolved to GAO’s
satisfaction, whether or not there has been progress. And that was
why I was referring to the Chairman’s letters to the departments
and agencies in which he has asked for progress reports, and DOD,
among others, will be talking about the progress that they have
made and the distance they have to go on inventory management,
financial management, a number of other areas in which they have
taken giant steps, but there was a very, very long way to go. And
I think the responses to the Chairman’s letter will show that be-
cause, otherwise, as you indicate, they are on the list and they stay
on the list without any indications that we are working on them
or have made any real progress.

And it is quite varied throughout the government. Some agencies
have made a lot of progress. Some have not made as much as we
would hope that they will soon make.

Senator LEVIN. And maybe some have made none. And so I think
it is useful——

Ms. KATZEN. To review.
Senator LEVIN [continuing]. The Chairman’s effort here, to try to

identify more detail. His letter I think is a very useful effort.
Ms. KATZEN. And we supported that—I am sorry.
Senator LEVIN. I say I very much support it, but I do think it

would be useful also if we could find a way maybe in our annual
listing to indicate if there has been some progress, even though
something is still on the list.

I would treat a situation very differently if half the problems had
been solved than if none of the problems had been solved. It would
give us a fuller picture.

By the way, Senator Lieberman—who is the Ranking Member of
the Committee here—regrets that he cannot be here this morning
because of a longstanding conflict. But he does extend his support
for and his confidence in our nominee here, Mr. Chairman. I just
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wanted to mention that because I know he did look forward to this
hearing but he had this other commitment.

Can you tell us the relationship between your office and the Na-
tional Performance Review, which has been established by the Vice
President’s office, which is outside of OMB? How do these two of-
fices or your future office relate—assuming you are confirmed—
how do they relate to each other?

Ms. KATZEN. Historically, and I believe for the future, we have
worked very closely together. The NPR was originally designed to
be a vehicle for bringing in front-line government employees from
all the departments and agencies to talk about how to deliver serv-
ices better to the American taxpayer. And it was a large group
made up of detailees that was organized under the Vice President’s
office but worked through and closely with OMB, through the
DDM’s office and some of the other OMB offices.

On regulatory issues, for example, I worked very closely with
NPR when I was at OIRA. I know that others in the procurement
office, on procurement reform and simplification which led to the
legislation that this Committee enacted, they worked very closely
with the NPR folks on that.

It is an aspect of this administration that there are a variety of
interagency groups. The Chairman mentioned as part of the re-
sponsibilities of the DDM that, if confirmed, I would chair the
President’s Management Council. There is a CIO Council. There is
a CFO Council. We have been working in interagency groups, and
NPR is one of those and brings together resources from a variety
of agencies and experiences from a variety of agencies who were
temporarily banded together.

As their work has evolved, they have a smaller staff or reduced
their staff, and we now work with them even more closely, both in
close proximity and shared responsibility for this, because one of
the aspects that they are looking at—indeed, several of the aspects
of what they are looking at—have to do directly with management
and, therefore, are clearly within the purview of OMB and its re-
sponsibility.

Senator LEVIN. I know you believe, as many of us do, that agen-
cies should do cost/benefit analyses before they select a particular
regulatory approach. It may not be a be-all and end-all, but it is
an important tool.

What progress, if any, do you think we have made in the agen-
cies in obtaining these, getting them done, and in the way that
they are done? Could you comment on where are we? We have an
Executive Order. We haven’t yet passed the bill we hope to pass,
but can you comment on the progress, if any, both in the number
of—how often are they made and how well are they done?

Ms. KATZEN. I think there is improvement—I might borrow from
GAO and say ‘‘moderate improvement’’—in the agencies’ use of
these tools. I can think of particularly striking examples where
there was enormous resistance, and through working with the
agencies, we showed them that by doing cost/benefit analyses it
didn’t mean that you don’t pursue the regulation, but rather that
you get much more benefits for the same amount of costs, or that
you can achieve the same benefit that you wanted to at much less
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cost and, therefore, much greater credibility and much less opposi-
tion.

Some agencies have moved very well and are doing more of them
and are doing them better. Recent legislation has asked OMB to
provide guidelines for cost/benefit analyses. I think I have seen
those in draft form about to be circulated and to be subject to peer
review. I think that will provide some greater commonality, more
consistency, but it is like almost anything in the government: Dif-
ferent departments and agencies react differently.

I was actually quite gratified during my tenure at OIRA by the
number of instances where I heard from senior officials as well as
staff people from the agencies saying, ‘‘You know, considering alter-
natives really works. We came up with this interesting approach or
this better way of doing it, and we thank you for helping us.’’

That reflects that they are now prepared to institutionalize it for
themselves and to try it again and again and again. And that I
think is the only way we are going to get progress.

Senator LEVIN. I agree with the Chairman it is useful to get
agencies to institutionalize and to see the value on their own. But
it is also critically important that they do it. If an Executive Order
requires it or if a law requires it or a regulation, it sometimes
takes hitting someone with a two-by-four or having consequences.
Hopefully people will see the value of it, but if not, there has got
to be an effect of not following what either an Executive Order or
a directive requires or a law requires.

And I do agree with the Chairman that I think your instinct to
try to show people the way and tell them it is really in their inter-
est to do so and do it on a cooperative basis is fine, up to a point,
but they have got to know that at the end of that approach they
really have no alternative when they don’t, when they should. So
I will leave that, unless you would like to comment.

Ms. KATZEN. OMB’s review under Executive Order 12866 will not
clear a regulation for publication unless the agency has done a cost/
benefit analysis. The most striking example during my tenure was
the PM/Ozone rules where the statute precluded consideration of
cost, but EPA nonetheless did a very reputable, very credible, thor-
oughly complete analysis of the costs and benefits. You can differ
with EPA as to some of the specifics of the analysis, but they went
through the exercise and they did that analysis, and that analysis
was used both in congressional hearings and in court litigation on
the issue. And that was because of the Executive Order and our in-
sistence that the analysis be prepared.

So I think there are, in fact, consequences, and the Executive
Order is being adhered to in that respect.

Senator LEVIN. My time is up. Thank you.
Chairman THOMPSON. Thank you very much. Senator Voinovich.

OPENING STATEMENT OF SENATOR VOINOVICH

Senator VOINOVICH. Good morning. First of all, I would like to
start out and say that your credentials are very impressive. You
certainly have had a great deal of experience at OMB. The real
question that I have from my experience with your office and with
you and my staff is whether or not you fit into, from a public policy
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point of view, the approach or attitude that I believe that someone
should have at the Office of Management and Budget.

According to my definition of the job, part of the responsibility
is to work with State and local government organizations to im-
prove and strengthen intergovernmental relations and provide as-
sistance to such governments with respect to intergovernmental
programs.

We have had a chance to deal with your office and with you in
your capacity with OIRA, and I have some very, very serious con-
cerns about your attitude in terms of intergovernmental relation-
ships and some of the responsibilities that you have had with
OIRA.

To begin with, the unfunded mandates reform legislation, which
I was intimately connected with and lobbied for with Senator
Glenn and with Chairman Roth at the time to get that legislation
passed, I really feel that your input into that, for example, with
Senator Glenn’s staff in negotiating the judicial review during the
conference committee to the point that UMRA’s judicial review
really is kind of toothless.

And it is the same kind of thing, Mr. Chairman, that we are run-
ning into with the legislation that we are promoting right now. The
attitude there is they don’t want the judicial review. Just stay out
of it, we don’t need judicial review. And that is an attitude and
that is your point of view, but it is one that I don’t agree with.

Implementation of Title II of UMRA, which required agencies to
assess the impact of regulatory mandates on State and local gov-
ernments and the private sector, GAO prepared a report for Sen-
ator Thompson that found that UMRA was not improving the way
agencies made rulemaking decisions. As a matter of fact, the study
examined 110 major regulations and found no risk assessment or
cost/benefit analysis were conducted in 80 of these very, very im-
portant regulations. I think that was a responsibility of your office
to make sure that that was done.

In addition, I felt very strongly at the time that we ought to set
up a commission to look at areas where the Federal Government
could improve their relationship in terms of unfunded mandates,
areas where they were reaching way out more than what they
should. And I was finally convinced—and it was the administra-
tion’s point of view—that we ought not to set up a separate com-
mission. I don’t remember if you were on the committee or not,
Chairman Thompson.

So we went along with the ACIR, and the ACIR did their study,
and they came back and they had some very specific things that
they thought the Federal Government had overreached and that
needed to be looked at. And the bottom line was that that report
was quashed by the administration and watered down, and now, of
course, we don’t have any ACIR. But the attitude seemed to reflect
one of—it is none of their business. You know, I am interested in
federalism. I am interested in moving more responsibility back to
State and local government. I am for looking at cost/benefit and
risk assessment. And, quite frankly, from my point of view, it
hasn’t happened.

The same way with the Federalism Accountability Act, that is
another area where cost/benefit was supposed to be looked at. And
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you mentioned Executive Order 12612 on federalism, the Reagan
Executive Order. GAO released a report early this year that found
that out of 11,000 rules studied, only 5 were accompanied by a fed-
eralism assessment as required by the Executive Order.

That is one of the reasons why, Senator Levin, we are talking
about putting this in statute because it wasn’t done by the admin-
istration. And, quite frankly, I think it could have been done by the
administration.

And then the administration came up with a brand new federal-
ism order, and instead of sitting down and meeting with the gov-
ernors and the Big 7, they went ahead and did it. The President
was off someplace else, and they released it. And we went berserk.

And it would seem to me that somebody in your responsibility
should have thought enough of the people in State and local gov-
ernment to sit down and not just drop a bomb on us. And, of
course, we went to town to try to change this issue. And I was
there with Governor Carper back in Milwaukee last year, and we
kind of watered things down so we didn’t have a major confronta-
tion. And since that time, some of the problems have been rec-
onciled.

But I must tell you, from my perspective and what I consider
from a public policy point of view, I don’t think you are aggressive
enough. I don’t think that you have the right kind of approach and
attitude that we need in someone in your position.

I am being very candid with you. I am not for your nomination.
From all the experience that I have had with you and your people,
and my people have had, I don’t believe—and I say it in all due
respect, not in terms of integrity, and I hate to say this in front
of your husband and your son. But I just disagree with your ap-
proach as I have seen it in many, many instances.

Now, you talked about NAAQS. I spent 100 hours trying to get
Congress and Carol Browner and the EPA and the administration
to really look at the new ambient air standards for ozone and par-
ticulate matter. And OMB was supposed to look at that, and you
just talked about the big stack of things that you did. But when
OMB did their impartial, objective review of that, they came back
and said that EPA hadn’t done some things that they should have
done and pointed out that there were some problems in terms of
the cost versus the risk. And when it came time to submit that re-
port by OMB, it was watered down because some people in EPA
felt that it would hurt them in terms of their proposed ambient air
rules—it wasn’t supportive of what they were doing.

Now, I consider OMB to be an independent agency and that they
should have expressed their concern about this and the fact that
there were some problems with it. And, quite frankly, I think if
OMB had done their job and had been more aggressive within the
administration, perhaps we wouldn’t have had those ambient air
standards for particulate matter and for ozone. And now we have
had a lawsuit filed, and we have been successful, and now we are
trying to negotiate some more. But the job of that office should be
more aggressive. We are talking about the Government Perform-
ance Results Act today.

From what I can see—I have looked at the Government Perform-
ance Results Act. I have looked at some of the things that—I have
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had two hearings with Health and Human Services and the De-
partment of Education. There was a requirement there that there
be some coordination when they are putting their performance
plans together. It wasn’t done. And finally Secretary Riley said to
me, ‘‘Well, I am glad you pointed this out, I am going to bring this
into my office.’’

It just seems that we need to have some agency around here—
and I think it is the Office of Management and Budget—that ought
to be more aggressive in following through on some of these things
and be very independent and not get rolled by agencies that say,
what you are doing is interfering with what we are supposed to
be—what we want to do. That is part of what the job is.

I have had hearings and started hearings on quality manage-
ment. I think the A-team, the culture of the A-team in the Federal
Government is abominable. I have met with the presidents of the
two largest labor unions. No quality management, no money for re-
training, no incentive package. And then we have written to OMB,
their attitude was we are not involved in quality, that is not our
responsibility.

And so I just have some real serious problems, not with you per-
sonally. You are a fine woman. You are qualified and so forth. But
your attitude—your approach to it is not the approach that I be-
lieve that we need to have at the Office of Management and Budg-
et. I think that it is very frustrating to see what is going on around
this place. Report after report, and nobody seems to be following
up and staying on top of it. I think that is the role that OMB—
I want somebody in there that is aggressive, that is going to go
after it and say the Executive Order says do risk assessment, by
golly, you ought to—we are going to make sure you do it. And we
are going to question it. You have the Government Performance
Results Act. We want to make sure that you do that.

So I just am very, very concerned, and I wanted to say this pub-
licly so that you would have a chance, because I am going to con-
tinue to repeat it to my colleagues, and I am going to do what I
can to make sure, very honestly, that you are not appointed to this
position. And I think it is fair for me to lay it out for you today
so that at least your side of it can come out.

Ms. KATZEN. Well, I appreciate your giving me an opportunity to
respond because there are some aspects of your comments that I
would like to address, whether or not it convinces you that my
nomination should go forward.

On the issue of federalism, part of my responsibility at OIRA was
to enhance the relationships between the State and local govern-
ments. When we drafted Executive Order 12866, which is the regu-
latory review Executive Order, we crafted a particular section,
which had never been in any of the Reagan orders at all, that said
we would meet quarterly with State and local governments to find
out what was on their mind, what their concerns are, what their
thoughts were, and how best to proceed. That was a process that
we set up. We set it up not just because I think it is important but
also the President, having been a former governor and been very
active in NGA, was very dedicated to strengthening the relation-
ship between the Federal Government and our partners in State
and local governments.
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Right after the President signed Executive Order 12866, we pre-
sented for him an Executive Order 12875. I remember these num-
bers because I spent hours and hours negotiating them with the
agencies and I think being fairly aggressive in shoving down their
throats some things that they were not particularly interested in
that would require them to consult with State and local govern-
ments whenever there was any allegation of an unfunded mandate
being imposed upon them. And it was Executive Order 12875 that
was codified in the Unfunded Mandates Reform Act, which the
President supported and which he signed. They had tried to get
that through the Congress for a while, and it was not successful.

We were able to have it enacted into law, and my office and I
personally spent a substantial amount of time to make sure that
it would happen and that we would have that kind of legislation.

With respect to the failure to consult with the State and local of-
ficials before the promulgation of the revised Executive Order last
summer, I have said that it was a mistake, a terrible mistake, a
regrettable mistake, which I have spent the last year trying to rec-
tify. And I think if you talk with the representatives of the Big 7,
they will talk about the number of hours, the amount of effort, and
somewhat of the passion that I have devoted to ensuring that we
could produce a viable, good, solid, strong federalism order. And
when we released the new Executive Order a couple of weeks ago
or a couple of months ago, we had a letter in hand as well as state-
ments from all of the Big 7 organizations, including the NGA, with
Governor Leavitt and Governor Carper signing, saying that we had
met with them, that we had proceeded in good faith, that we had
been responsive to their concerns, that the order that we produced
was stronger than the previous order, that it was more protective,
that it was more in favor of a strong partnership.

That was the work that I was trying to accomplish, and whether
I was sufficiently aggressive at all of the different stages I will
leave for others to judge rather than for myself.

Senator VOINOVICH. May I respond to that?
Ms. KATZEN. Certainly.
Senator VOINOVICH. Because I know I am the Leader’s liaison be-

tween the Senate and the Big 7, and I spend a lot of time with
them. They really weren’t that happy, but they felt that it got—it
was fine. It was just let’s let it go, it is the end of the administra-
tion, fine, we worked it out. And I would like to say to you that
they were not as enthusiastic as you have portrayed here today.

I think the real issue here is that you have a former governor
who is the President of the United States, who is the former chair-
man of the National Governors’ Association, and within his own
house, no consultation. In fact, the Big 7 people who were there
quoted you as saying there will be no Reagan Executive Order on
federalism by the time this administration leaves office.

In other words, from a governmental point of view, in terms of
where your heart is, I am not sure it is where it ought to be in
terms of the things that I think are important for that office.

Ms. KATZEN. Senator, I say to you under oath that I have been
and will remain supportive of strong relations and partnerships
with the State and local governments. When I said ‘‘no Reagan Ex-
ecutive Order will be in place,’’ I was responding to what the Presi-
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dent had said in the East Room of the White House when he spoke
to the NGA because he said it wasn’t followed by the Reagan ad-
ministration, it wasn’t followed by the Bush administration. He
wanted one that the agencies will follow.

And so when I say we didn’t want the Reagan order, it was that
we didn’t want one that was just a piece of paper. As you indicated,
GAO found that there were 11,000-some regs that had never cited
it. If GAO had done the exact same study 10 years previously, 5
years previously, they would have found the exact same thing be-
cause nobody had been following it.

What we have in place now is, I trust, I hope, I pray, an order
that can, in fact, will, in fact, live up to the expectations that we
have because I do not disagree with you on the objective. And when
I said no Reagan order, it is because I want one that will work.
And President Clinton said he wanted to sign one that would make
a difference. And that is what I think we produced.

Now, one of the things, again, that we built into this Executive
Order that was not in previous Executive Orders is that 180 days
from the effective date, the Director of OMB, and the head of Inter-
governmental Affairs, will sit down with the principals and the ex-
ecutive directors of the Big 7 to make sure that our expectations
are being fulfilled, that we are not just on a paper process. That
provision was put in the new Executive Order specifically to make
sure that we got results, that we were able to live up to the expec-
tations.

If I am coming on a little bit stronger than I should, it is just
because I believe our objectives here are the same. And what we
wanted to do was have something that the agencies would follow
that they could be held accountable for. There were a variety of
areas in which we strengthened the Executive Order beyond the
Reagan Executive Order, so that it would, in fact, work.

Senator VOINOVICH. Well, see, from my perspective, in terms of
what that required, that could have been handled from a manage-
ment point of view. If the State of Ohio—I had an Executive Order,
and it required our agencies to look at cost/benefit assessment, we
would have had our people in. We would have talked to them. We
would have had a program to follow up on it. I wouldn’t have cared
too much about what the language is. The purpose of it was to try
and get—and I would have laid out a little plan for it, and I think
that could have happened in this administration.

Here we are at the end of the administration, and we finally got
it, in 180 days you will be gone, and then we will have a new ad-
ministration. And I am just saying that a lot of this—it is the ag-
gressiveness that I am talking about. We have an Executive Order.
Somebody should have—and OMB, that is their responsibility,
should have taken hold and ran with it.

The unfunded mandates legislation that also required review of
things in terms of cost, was not done.

Ms. KATZEN. With respect to implementation of Title II of
UMRA, the Unfunded Mandates Act, it talks about significant reg-
ulations, and we use the definition of economically significant—
$100 million in costs. There is no finding that any of those that
were within that framework that had any impact on State or local
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governments were not correctly analyzed. GAO was talking about
all regulations, and not all regulations are subject to UMRA.

There is a statutory dollar cutoff for legislation. There was a dol-
lar cutoff for regulations. And OMB has submitted once a year a
list of the regulations and the portions of the preamble where alter-
native approaches are considered, where there is a recitation of the
amount of consultation that has taken place with State and local
government officials, a summary of their concerns, a summary of
what, if anything, was done to respond to their concerns, and,
where their concerns were not responded to, why they were not re-
sponded to. Those are all in the preamble of the regulations which
have been sent here to this Committee and to the Congress under
UMRA.

And so on that particular issue, I would have to, I am afraid,
somewhat aggressively say that I think we have actually imple-
mented the law as the law was written and as the Executive Order
was written. But I will follow up on some of these other issues if
you wish.

Senator VOINOVICH. You disagree with the GAO report that said
the study examined 110 major regulations and found that no risk
assessment or cost/benefit analysis was conducted in 80 of these
regulations as required by UMRA?

Ms. KATZEN. Because of the dollar cutoff that is set forth in the
Executive Order and in the legislation, and that was the reason
why.

Senator VOINOVICH. We will follow up on that.
Ms. KATZEN. Thank you very much.
Chairman THOMPSON. Thank you.
The federalism issue, of course, is one that is of concern to me

also, and I think all of us here this morning, we have worked on
this issue. You can see the concern as we go forward as indicated
by what has happened in the past. It is always difficult to confront
an argument that prior administrations did these various things,
so we are going to do the same thing. All I know is that my recol-
lection is that President Bush directed, as the President of the
United States, directed that these departments follow the Reagan
Executive Order. Jim Miller, as head of OMB, directed that they
be followed.

When you all passed, in the dead of night over here this—abro-
gated the Reagan Executive Order and came up with something
else, as Senator Voinovich said, the Big 7 went wild. I mean, there
was some reason why they thought that was a worse thing for
them than had been previously the case.

I introduced a resolution that passed unanimously in the Senate
calling for repeal of what you had done, and the White House sus-
pended it and started working with the Big 7 to draft a new order.
So that was all the background coming up to this resolution that
came about. As the Senator pointed out, 11,000 rules or regula-
tions, 5 federalism assessments, over 1,900 regulations that EPA
issued between 1996 and 1998. GAO found that EPA had not pre-
pared a single federalism assessment. It never even mentioned Ex-
ecutive Order 12612 in any of the 1,900 final regulations issued.

So the question of where you heart is a valid one as we go for-
ward, especially when we look at the language. I don’t know wheth-
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er the Big 7 is delighted or just got tired and said we have fought
this long enough, it is not going to last that much longer or what.
But when I look at the language of the new Executive Order, it
says, ‘‘I am concerned that there are some weakening changes
made to the Reagan order that would lead to the opposite result
that you intend.’’

For example, the new Executive Order requires three hurdles to
be crossed before a federalism summary impact statement is re-
quired. The regulation, first, must have federalism implications;
second, must impose substantial direct compliance costs on State
and local government; and third, this is not required by statute.

It seems to me that this third condition, that the rule must not
be required by statute, raises a high hurdle for the requirement for
a federalism impact statement, because presumably most of the
major rules that concern State and local governments are required
by statute. I mean, what you have done here by setting out your
criteria for when an impact statement is required, you have set the
hurdle so high, you have exempted all of the stuff that really
counts.

So that is kind of the coup de grace, it looks to me like when you
look at this, in terms of what State and local governments can ex-
pect in terms of consultation.

And on the consultation issue, Senator Levin—and I just spoke
with him about this. He asked the GAO to find out—you say you
told him, consult and you are committed to consultation. Well, let’s
look at the results. The proof is in the pudding. Senator Levin
asked GAO to find out how many major rules involved consultation
with State and local governments, setting aside the issue of wheth-
er or not a federalism assessment was done.

GAO reported to Senator Levin that based on a quick review of
the 117 major rules issued between 1996 and 1998, December
1998, 96 of those rules did not mention intergovernmental con-
sultation, despite the fact that 32 of those 96 rules had a federal-
ism impact. In fact, 15 of the 32 rules said that they were going
to preempt State law.

So, I must say when it comes to the issue of federalism and the
history of the administration and your personal history in shep-
herding all this thing through, I think there is great cause for con-
cern on the part of State and local governments.

Ms. KATZEN. If I could just make two modest points, the section
that you were reading from is, I believe, subsection B, which was
specifically an embodiment of the unfunded mandates legislation.
It said that where there are unfunded mandates imposed by stat-
ute, that is a congressional decision that has been made.

If Congress says you must do A, and the agency then does A,
that would not trigger the full round of consultations because what-
ever consultations may take place are not going to affect the end
result since the agency will do what Congress has told it to do.

There is also subsection B in the Executive Order which does not
have any statutory language. It says that if you have federalism
implication and you preempt, you are to do the consultation. There
is no limitation in any way, shape, or form about a statutory bar.
That was what we added to this Executive Order to solve, I think,
that problem.
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Second, with respect to whether or not the Reagan Executive
Order was actually cited, I think Senator Levin’s follow-up helped
get us some part of the way to what types of consultation took
place, whether or not they cited the Executive Order as such. And
there are a number of different types of regulations which may
have a federalism impact in some way, shape, or form that would
be unaffected: Where you have something like auto safety stand-
ards, or where you have the Med fly attacks the peach crop in Cali-
fornia and USDA has to issue a quarantine, that is done through
regulation, and that would be done on an emergency basis. There
are a variety of different explanations.

I would be very interested and indeed most eager to sit down and
look at the 36 instances where there is a federalism impact and no
consultation took place and see what went wrong, because that
shouldn’t be happening.

But I tell you that there probably are instances where the agency
did not do what the agency should have done, and that is why I
would like to know. We did this early on after the Congressional
Review Act was passed, which requires that all regulations, once
issued by the Executive Branch, come and sit before Congress.
GAO did a study and said that there were 1,000 regs that had
never been sent to Congress, and I said I want the list. I want to
go through these. I want to know which agency did not do what
it should, who was responsible, and why.

And it turned out that there were a couple of instances of good
faith misunderstanding. But there were a number of instances
where, in fact, they had been sent to the Congress but, they had
been sent to the wrong committee. There were a number of dif-
ferent explanations.

But I asked my staff and I personally got involved in reviewing
that list, so that if an agency was not doing what it was supposed
to do, we took them to task. And if I had to go to the Secretary
of the Department I did that, and in one instance I did and said
we are not getting the cooperation we need.

So that is the kind of follow-up that I would take—when I said
to Senator Voinovich that I would like to proceed in this area. If
the agencies are not doing what they are supposed to do, I am
happy to spend my time and my effort to make sure that they do
what they are supposed to do and I would work with this Commit-
tee, as I have in the past, to make sure that they are following the
rules.

Chairman THOMPSON. Thank you. Senator Levin.
Senator LEVIN. I want to go back to the federalism assessments

for a moment. There have been previous Executive Orders on that
subject which had been ignored, as I understand it. Is that correct?

Ms. KATZEN. Yes, it is.
Senator LEVIN. This is under President Reagan and President

Bush. Is that correct?
Ms. KATZEN. That is correct. That is my understanding. I was

not there at the time, but this is what my staff, who was there,
informed me.

Senator LEVIN. So you came along or the President came along
and attempted a new Executive Order which has been ignored in
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1 The information appears in the Appendix on page 86.

part, ignored mainly, complied with? How would you summarize it,
on the federalism assessment question?

Ms. KATZEN. That was the order that was issued last summer
which met with such scorn and derision that it was immediately
suspended.

Senator LEVIN. OK.
Ms. KATZEN. And so we have now issued a revised Executive

Order, and I believe its effective date is within the next few
weeks—if it hasn’t been the last couple of weeks. So there has been
no Executive Order signed by this President that would have re-
quired a federalism assessment during this period.

Senator LEVIN. Does the order on consultation?
Ms. KATZEN. The order on consultation, Executive Order 12875,

that I believe was followed, was not applicable in areas of preemp-
tion, and that was why I wanted to look at the list. What Executive
Order 12875 referred to was the unfunded mandates issue.

When we first arrived in 1993–94, the issue we heard about con-
stantly was unfunded mandates. No one was talking about preemp-
tion at that point. They were talking about unfunded mandates
and the gross unfairness of having the Federal Government tell a
State or local body: You must do something, but we are not giving
you the funds to carry it out. And they were legitimately concerned
about that, and that was the origin of Executive Order 12875 con-
sultations.

Senator LEVIN. A number of questions have been raised by Sen-
ator Voinovich, and one of those has to do with that GAO study
about what percentage—in what percentage of cases has the un-
funded mandates requirement been ignored. And you are going to
submit that to us for the record, or we are going to double-check
that, I think Senator Voinovich said, because what you have told
us here this morning is that where it has not been complied with
is where the law said it was not in effect. Is that correct?

Ms. KATZEN. My understanding is that under Title II the obliga-
tions to undertake the analysis were tied to the economically sig-
nificant regulations, and that in those instances it was carried out.
In other instances, it would have not been required to be carried
out.

Senator LEVIN. All right. I think it is a very important point. I
think it is a fairness point, too. And Senator Voinovich is a very
fair person. I think we all know him and admire him for both his
directness but also for his fairness. And I would hope that at least
on that point that we would withhold final judgment until we can
get the clarification of that.

Senator VOINOVICH. I am—that is why I brought it up now.
Senator LEVIN. And so I do think it would be useful for whoever

does that review, if I could ask my good friend, Senator Voinovich,
whether you do the review or both do it, that it be shared with the
Members of the Committee. Perhaps we could directly ask Ms.
Katzen to also submit for the record her review when she goes back
and looks at it. I think it would be useful to all of us.

Chairman THOMPSON. Is that agreeable?
Ms. KATZEN. That is fine. Thank you.1
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Senator LEVIN. We have recently approved in this Committee a
bill which our Chairman and others of us have introduced. We
have supported the Chairman on a Federalism Accountability Act.
It is a very important bill. I think the vote was something like 12–
2 in the Committee supporting this bill, and you have worked with
us in creating this bill. But now apparently it is running into some
other difficulties, including opposition from both the Chamber of
Commerce and the environmental community. They are now appar-
ently in league and opposed to our Federalism Accountability Act.

One of the reasons for the act is that the requirement in the Ex-
ecutive Order that there be a federalism assessment has been ig-
nored over the last decade, or however long that Executive Order
of President Reagan was in effect. And we are trying to put into
law something so that it can’t be ignored by the agencies. When the
agencies ignore an Executive Order, too often there are no con-
sequences. If they ignore a law, it is at their peril. So one of the
purposes of the bill is that we put into law the federalism assess-
ment.

I think we have worked out at least most of the problems. The
administration hasn’t signed off on it, apparently, but at least a
number of the problems have been addressed in this bill. If we can
get it to the floor, we will then run into opposition from a number
of sources, including apparently, again, the Chamber of Commerce,
environmental groups and so forth, but at least this Committee is
trying very hard to get to the floor and get passed a bill which will
put into law a federalism assessment so we don’t rely on Executive
Branch enforcement of an Executive Order, but we have a statu-
tory requirement.

Can you tell us as to whether or not in your judgment that re-
quirement that there be an assessment should be in law given the
history of ignoring an Executive Order on this point? Do you have
any problem with our putting that into law, just that part that
there be an assessment? Not the specifics on presumption and judi-
cial review. I am just talking about that part of the bill.

Ms. KATZEN. My initial response would be that the agencies,
when they know that the President is supportive of something, do
what he has asked them to do, and that whether to codify it or not
would depend on whether, once it takes effect, the agencies are fol-
lowing it.

But on the substance, it seems to me to pass a law when there
is no need is not all that productive. On the other hand, if we
have——

Senator LEVIN. Isn’t there a proven need here if we had agencies
ignoring an Executive Order?

Ms. KATZEN. It is my view that they have not been ignoring the
Executive Orders that the President has, in fact, issued in this
area, Executive Order 12875 I think being the principal one.

If there is a pattern of disregard or if there is now so much sus-
picion that it is impossible to have any trust in the agencies, then
on the policy I think that the provisions of the bill—it is S. 1214,
I believe—as to what would be the content of a federalism assess-
ment I think are responsible and represent what the agencies
should be doing.
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Senator LEVIN. One last question. What would you estimate are
the top, say, two areas with respect to management that you think
need the greatest focus right now?

Ms. KATZEN. If I were confirmed as DDM, I have a top-three list.
The first is better integration of the ‘‘M’’ and the ‘‘B.’’ I think that
the management and the budget go hand in hand, and I think it
is what the Government Performance Results Act is all about, try-
ing to put together management and budgeting. OMB has taken a
number of steps in getting ready for the better merger of manage-
ment and budget, and this is something which I would like to see
take a dramatic step forward.

Second are the PMOs, the priority management objectives, from
Y2K to agency specific issues, such as the HUD housing and the
DOD inventory management. These are the issues which have been
identified time and again as demanding heightened attention and
aggressive behavior, and these are areas in which some progress
has been made in some and not nearly enough in others. And they
run the gamut, but they all bring efficient, effective government for
the American people for the money that they spend.

And I guess the third area is one that is not on this list now,
and it is one that we have not really talked about, except it was
touched on a little bit in the Chairman’s opening comments, and
that is the issue of human resources, the human capital issue. Do
we have the right skill sets? Do we have the right training? Do we
have the right incentives for the right people to come and serve in
the government at all levels?

I think that the human capital dimension is one that has too
long been overlooked by everyone and that serious work can and
should be done in that area. And that would be the third of my top
three.

Senator LEVIN. Thank you, Mr. Chairman.
Chairman THOMPSON. Did you have a comment, Senator

Voinovich?
Senator VOINOVICH. I just had one comment, and it refers to ap-

proaches and attitude.
We have been working on the Federalism Accountability Act, and

we know that the administration has had some problems with judi-
cial review. We thought that we accommodated the administra-
tion’s concern when we removed part of the rule of construction.

According to my staff, your staffers came in on Monday with a
new list of changes and concerns that they have with respect to the
federalism bill. And we were also told that this list was not exhaus-
tive and there could be other suggested changes on the way.

Now, we thought we had worked things out, and then, well, no,
you haven’t.

Senator LEVIN. Would you yield on that?
Senator VOINOVICH. Sure.
Senator LEVIN. Just on that point, because my understanding is

that we requested whether or not there were issues in addition to
the ones which had been worked out, and I don’t think it was ever
represented to us that everything had been worked out. But our
recollections may be a little different on that, but I thought I would
at least say that we requested that list. That was for our purposes;
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we want to know whether or not the President would sign it, veto
it, or what.

Thank you for yielding.
Ms. KATZEN. My understanding is that when we were originally

shown the bill, we indicated that there were two or three areas
that it seemed to us were just non-starters and that we needed to
really work through. And on those three areas, the amendments
that were reported by this Committee were responsive to our con-
cerns, thus sort of wiping out the veto threat hanging over the
whole bill, as these changes were, in fact, responsive.

We had identified a number of other things, and some of them
are very trivial. For example, remember in the very first meeting
I had, I noted that the definition of ‘‘State’’ included territories.
And I said, there is a very different constitutional relationship be-
tween Maine and the United States and between the Marianas and
the United States. And there are certain things that we can do or
should be doing with the Marianas that shouldn’t be judged by
what we can do or shouldn’t do with Maine.

And I said there are a host of these things. One of the issues that
I understand raised a lot of concern was the definition of ‘‘rule.’’ In-
stead of using Section 553 from the APA, the bill uses Section 551,
which includes policy statements. The Secretary of the Treasury
has informed us that this would cover every time there is a request
for a revenue ruling from any individual or any corporation to not
have to pay a tax. Also, this will have federalism implications for
those States that use the Federal base for calculating income taxes.
As a result, the IRS cannot issue any revenue rulings without
doing a federalism assessment; and that since revenue rulings
come not just from headquarters here in D.C. but from regional of-
fices throughout the country. They would have to shut down their
entire declaratory judgment rulings process.

Now, this came to me, and I said, that this is a problem. Let’s
take this up to the Committee staff. We got that comment by send-
ing the bill around to all of the agencies. They came back with a
whole host of things. We winnowed out the comments that we
thought didn’t make a whole lot of sense. But on something like
that, I said, yes, go up and explain to them this is the problem and
see if there is a response. I have to be able, when we go to the
President and say he should sign the bill, not say, ‘‘And the Sec-
retary of the Treasury is going to shut down the IRS.’’ So we need
to have some discussion on these points.

I don’t know what the reaction was to the list. I am surprised
that it was represented that it is either the beginning or the middle
and not the end, because we did do what I understood Senator
Levin had wanted us to do. We asked the agencies, ‘‘Give us your
problems,’’ and we only presented those that struck us as reason-
able, rational, and at least the subject of appropriate discussion. I
don’t know what the disposition of that would be, but we thought
it important to raise it now rather than sandbag somebody after-
wards and say, ‘‘oh, here is this problem.’’

So, again, our staff was trying to be helpful in raising issues that
the agencies had raised, and it is not my understanding that there
is another list lying in wait or anything of that ilk.
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Senator VOINOVICH. So there wasn’t any representation that it
wasn’t exhaustive and that there were no——

Ms. KATZEN. I don’t know. I was not at the meeting. But I am
surprised to hear that somebody would say it was not exhaustive,
because it was intended to be a complete and comprehensive list.
But I was not at the meeting, and I do not know. There was only
one person from OMB that was there. We also invited members
from the different departments and agencies who could speak first-
hand. There was someone from the Treasury Department who
could talk about this issue rather than having someone from OMB
be the spokesperson. I don’t know who may have made this rep-
resentation or on what authority. But it didn’t come from me. I do
not believe it came from the OMB individual, but I will find out.

Senator VOINOVICH. Thank you.
Chairman THOMPSON. I would think the legislative language

would be broad enough that by regulation you could exempt some
of these things. I mean, when you throw out to all the agencies any
theoretical possibility of any problem they might have, you know
what results you are going to get. We are looking at it—for years
the requirement has been ignored, and then we come up with some
statutory language, and then, the world is going to come to an end
because every time you turn around you are going to have to do
an assessment. There has to be some reasonable middle ground
here.

Ms. KATZEN. Yes.
Chairman THOMPSON. But I want to talk about another subject

that is under your jurisdiction, or was. As OIRA Administrator, you
were responsible for, among other things, reviewing regulations to
ensure that they comply with Executive Order 12866, which re-
quires a cost/benefit analysis on these rules and so forth.

The GAO report and testimony show that the quality of agency
cost/benefit analysis sometimes is very poor. Would you agree with
that?

Ms. KATZEN. Yes.
Chairman THOMPSON. Moreover, a study of Bob Hahn of the

American Enterprise Institute shows that about half of the major
rules he studied between 1990 and 1995, the benefits did not jus-
tify the cost. Finally, a Harvard study indicates that we could save
60,000 more lives per year at no additional cost by setting smarter
priorities.

That is in kind of background to the point I want to discuss, with
you, and that is, the EPA PM/Ozone Rule that I think you referred
to, and I think you used that as an example of where cost/benefit
analysis was thick, anyway. And I assume you think it was well
done. But apparently the court did not.

OIRA staff, I think, originally raised problems with the EPA’s
cost/benefit analysis on particulate matter in ozone under the
Clean Air Act. I think the OMB staff and other officials raised con-
cern that EPA was not complying with the administration’s guide-
lines for cost/benefit analysis and risk assessment and was grossly
underestimating the cost of the proposed regulations. But EPA
went forward anyway.

In fact, the President announced this policy even before the final
rule was reviewed by OMB, as I understand it, which raises real
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questions about how he views the role of OIRA and OMB and the
administration’s regulatory policy.

But be that as it may, the D.C. court remanded the rule, EPA’s
rule, because, first, EPA failed to even consider the potential sub-
stitution risk of the ozone standard. For example, in reducing ozone
to protect against asthma, EPA might be creating new risk from
skin cancer and cataracts since ozone can shield people from the
sun’s ultraviolet rays.

Second, the court held that EPA’s interpretation of the Clean Air
Act violated the non-delegation doctrine because EPA failed to es-
tablish any intelligible principles that would limit its discretion in
implementing the act. Apparently, EPA was taking the position it
could do anything it wanted to. And, ironically, applying the prin-
ciples of our Regulatory Improvement Act arguably might have
saved the largest regulatory initiative of this administration be-
cause EPA would have been required to consider substitution risk
and could have used the risk assessment and substitution risk
principles to guide this discretion in implementation of the Clean
Air Act.

So basically EPA was deficient, according to the court, in all
these different respects, and the OMB staff in their analysis in
their draft response, original OMB draft response of January 8,
1997, they said, ‘‘While these analyses’’—talking about the EPA
analyses—‘‘produce much useful information, there were several
areas in which they did not fully conform to the principles dis-
cussed in the best practices document.’’ That has to do with cost/
benefit analysis and these other things we mentioned.

But by the time it got to be the final OMB response, submitted
to the Commerce Committee on January 15, you concluded that
these analyses were consistent with the best practices document.
So it looks to me like you had your professionals inside the OMB
over there doing their job, and they saw what the court saw early
on. And by the time it got up to official OMB response, their minds
had been changed and they were consistent with best practices
after all.

To me, these things—if it is a policy matter, we can disagree on
policy matters. But if it is a management matter and an objective
professional analysis, that is something else. We really should not
let pressure come to bear with regard to those matters. If we can’t
have an agreement as to sound management policies, then that
doesn’t leave us with very much to work with.

So I must say that your statement earlier about EPA’s cost/bene-
fit analysis and all, I don’t understand where you—how you feel
comfortable with that and doing what the court did.

Ms. KATZEN. It has been several years since I taught administra-
tive law, but I remember vaguely that the non-delegation doctrine,
which had last been heard from in the early 1930’s as a concern
about some of the New Deal legislation and had not been heard of
again except in dissents, goes to the question of whether there is
ample guidelines given by the Legislative Branch to the Executive
Branch agency to carry out a function or whether the agency has
exceeded the delegation from the Legislative Branch. And the court
here said that in the Clean Air Act there wasn’t the kind of criteria
that would enable the agency to proceed.
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As I understand it, this decision is not yet final. There has either
been a request for rehearing or for rehearing en banc by the court
on that particular point. But that does not go to whether or not
they accurately did an analysis of the costs and the benefits.

The correspondence that you are referring to was one that appar-
ently a series of questions was asked. Staff drafted some answers.
They were then reviewed by staff, as well as by policy people, who
thought that the initial draft was, as initial drafts sometimes are,
a little too strident, a little too critical, when it was not appropriate
to do so. And this happens almost in any organization where the
draft starts at the bottom and it gets drafted and as it gets——

Chairman THOMPSON. At the bottom it says it is black and at the
top it says it is white. That is a little more than stridency, I think.

Ms. KATZEN. But I think, that in terms of the ultimate objective,
the thing that we care about is are people doing the analysis? Are
agencies thinking about the alternatives?

I was pleasantly surprised during my consultations with the
NGA that they said that EPA was one of the best agencies, that
EPA had one of the better State and local federalism officers, and
that consultation on some of the regulations had been among the
best that they had seen in the Federal Government. I thought that
that was very important because so much of what EPA does im-
pacts the States directly.

That may have been one person’s view, and it is not shared by
others, and it may have only been in the case of one or two rules,
which does not apply to other rules. But I am suggesting that the
experiences of the agencies are quite varied. What I was talking
about, the PM/Ozone rules, is that EPA was not required to do a
cost-benefit analysis under the law. The Clean Air Act specifically
says, ‘‘without consideration of cost.’’ It is health-based standard.

And yet because of the executive order, EPA did put together a
very comprehensive, some might say flawed, in part, but they did
do a very comprehensive cost-benefit analysis, and I thought that
was something worth commending them for and encouraging even
greater dedication.

Chairman THOMPSON. Well, your original, your OMB staff said
it was flawed originally.

Ms. KATZEN. And changes were made in the cost-benefit analysis
during the review process.

Chairman THOMPSON. Consider the thing in context. The GAO
reports, and you agree, that a cost-benefit analysis sometimes is
very poor. OMB’s own people said that it did not conform with the
best practices document. And then, at my request, the GAO re-
viewed OMB’s two previous regulatory accounting reports under
the Stevens Amendment and found much room for improvement.

But relevant to this point, the GAO interviewed seven expert
economists about the reports, and they criticized OMB on a number
of points. For example, these experts criticized OMB for acting as,
in their words, a mere clerk in taking wholesale agency estimates
of benefits and costs without exercising any independent judgment
on their plausibility and reliability.

So a lot of problems with cost-benefit analysis. You are right,
some of these statutes do not require it. But you have an executive
order, and you get the best of both worlds. You put all of this stuff
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in the executive order, and you say it is all there, and we believe
in it and so forth. But in practicality, whether it is issues of fed-
eralism, whether or not it is doing a decent cost-benefit analysis or
any of these other things that make a difference in the real world,
according to expert, after expert that has looked at it, it leaves a
lot to be desired.

I am going to change subjects again, Senator Levin, but I will
bow to you for——

Senator LEVIN. I just wanted to clarify one thing. It was a ques-
tion that Senator Voinovich asked about representation of com-
pleteness of problems. And I think there may have been a dis-
connect, although I may be wrong, as to what meeting was referred
to. And I want to make sure that there is no misunderstanding on
that.

When you answered, you referred to a meeting, was that the
meeting this week that you were referring to in this list of——

Ms. KATZEN. Yes. It was on Monday.
Senator LEVIN. I am not sure that that was the reference that

Senator Voinovich was making, and I may be wrong on this. I
thought that Senator Voinovich was referring way back to whether
or not there was a representation that problems that were identi-
fied were the only ones. But I just want to make sure, for the
record, that the record is clear. The meeting you were referring to,
where you laid out this list of things that you would like to see
clarified or improved or whatever, that meeting was a meeting——

Senator VOINOVICH. No. I am talking about, I know that that
meeting went on, and I know that they tried to accommodate
us——

Senator LEVIN. It was just this week, though.
Senator VOINOVICH. This was just this week.
Senator LEVIN. OK.
Senator VOINOVICH. I think the explanation was that they went

out and did a larger networking and came back with some ideas.
Senator LEVIN. I was confused then because I thought that there

was a reference to an earlier meeting.
Senator VOINOVICH. No. There was a meeting this week and then

the answer was, well, we are trying to get this bill ready to go.
Senator LEVIN. Right.
Senator VOINOVICH. Well, no, we have not given—we may have

some other problems with it.
Senator LEVIN. I wish our problems were mainly the problems of

some parts the administration might have with it. I think we have
got problems outside that are going to be our biggest hurdles,
frankly. But any rate, it is important that we clarify what the prob-
lems are internal to the administration, and I just wanted to clarify
as to what that reference was to. For my own purposes, I was con-
fused on it, and that helps, that clarification. Thank you.

Chairman THOMPSON. Let us go back to some of the concerns
that I originally expressed this morning. First of all, I want to hit
on a couple of areas, and this is just a matter of refocusing. Be-
cause I brought up some of these matters, for example, when Sec-
retary Summers was confirmed, of some of the high-risk list items
and so forth. He was obviously not even aware of what I was talk-
ing about.
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And I guess, in a way, it was unfair to hit him with that, consid-
ering all of the things that he probably had on his mind at that
time. But, clearly, in the briefing to that point, they were not a
matter of sufficient concern to his people. I was on the Finance
Committee, so I had a chance to try to bring these to his attention.

I want to re-emphasize a couple of things that I am sure that you
already know. One has to do with these governmentwide, systemic
problems that cause other kinds of problems. We are talking about
the Government Performance Results Act and performance plans
and so forth. In order for any of this to result in anything, you have
to have reliable data. Although we have stated the importance of
setting specific measurable goals for management, agencies do not
have the systems in place to manage their performance. According
to GAO’s most recent analysis, few agencies appear capable of pro-
ducing reliable performance data to provide a credible basis for
their performance goals and measure their performance.

According to GAO, none of the 24 agency plans analyzed provide
full confidence that their performance data will be credible. Twenty
of the 24 agency plans provide only limited confidence that their
performance data will be credible. On the issue of information man-
agement, the deputy director for management is the chairman of
the Chief Information Officer’s Council, as you well know. And peo-
ple ask what the ‘‘I’’ stands for in OIRA. Well, that is ‘‘informa-
tion.’’ And that position should have the ability to effect change in
the management of major information technology acquisition in the
Federal Government.

GAO calls information technology management one of the gov-
ernment’s major management challenges for the 21st Century. In
a recent report, GAO wrote, ‘‘Billions of dollars have been wasted
for computer systems that fail to deliver expected results. To the
extent that billions in planned obligations for information tech-
nology is going to be spent more wisely, Federal programs will op-
erate more efficiently with less costs.’’

Just a couple of underlying problems that have been there for a
while that continue to haunt us. If we are going to have any good
out of the Government Performance Results Act, we have got to do
better.

I am going to go through, again, just from the standpoint of high-
lighting and bringing together in one place a few of the things that
the GAO has found with regard to some of these departments that
we have been working with for so long. We get them up here one
at a time and talk to them, and criticize them, and they plan to
do better and say they are on the case, and come back next year
and nothing has changed for a decade, in some cases.

But I wrote to each of these departments and gave them GAO’s
assessment on their performance plans, and I have got some notes
here from my letters I wrote them, which incorporates the GAO
findings in many cases.

Let us take the Department for Defense. GAO found that the fis-
cal year 2000 plan for the Department of Defense had several key
weaknesses. It seems that, more than any other agency in the gov-
ernment, DOD has been plagued by mismanagement. The GAO
identified six high-risk areas that are specific to DOD: Inventory
management, for example. GAO reports that ‘‘Of the $65 billion of
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secondary inventory on hand, more than half is not needed to sup-
port DOD war reserve or current operating requirements. In fact,
DOD has no demand for about $11 billion of this inventory and
continues to purchase inventory for which it retains a more than
adequate supply. As mentioned above, financial management prob-
lems continue to plague DOD. Weaknesses in DOD’s financial man-
agement operations continue to hinder its ability to effectively
manage its $250 billion budget.’’

GAO recently wrote that ‘‘DOD’s biennial financial management
improvement plan lacks critical elements necessary for producing
sustainable financial management improvement over the long
term.’’

There are about 50 open GAO recommendations made to improve
the credibility of DOD’s financial reporting. GAO evaluated the ex-
tent to which the plan contains specific performance goals to ad-
dress the ten high-risk areas. DOD’s plan contains such perform-
ance goals for five of the ten problem areas. So in half of the real
problem areas, DOD’s plan does not even address it.

Contract management at DOE. I am sorry. I have switched de-
partments here. This is the Department of Energy. Contract man-
agement at Department of Energy has been on GAO’s high-risk list
since the inception of the list in 1990, almost a decade ago. DOE
relies on contractors to perform about 90 percent of its work. Re-
cently, the Department significantly increased its use of competi-
tion in selecting contractors to manage and operate its major facili-
ties, but it should do more. In addition, DOE is still not competi-
tively awarding contracts for environmental restoration work at its
national laboratories, even though it does at other facilities. GAO
has made 11 recommendations to DOE to improve its contract
management. Four of those recommendations date back to 1994
and nothing has been done on them.

According to information provided to the Committee by the
DOE’s inspector general and GAO, there are a number of audit rec-
ommendations outstanding, 30 unresolved recommendations.

Over at HHS, the estimated annual error rate for Medicare fee-
for-service payments has dropped dramatically over the last few
years. But the error rate remains equally dramatic, amounting to
$12 billion or over 7 percent of the total annual budget for fiscal
1998, as Medicare remains one of the single largest documented
sources of waste and error in the Federal program.

Medicare fraud and error was included in the GAO’s original
1990 high-risk list problem areas most vulnerable to waste, fraud,
and abuse and mismanagement and has remained a high-risk pro-
gram to the present. Since the beginning of fiscal year 1997, GAO
has issued more than 50 reports and testimonies relating to dif-
ferent aspects of the Medicare program. There are about 50 open
GAO recommendations that HHS has yet to fully implement. There
are a number of open audit recommendations addressing other
major management problems at HHS as well, 79 additional GAO
recommendations on HHS major management problems, 26 of
which are described in an enclosure that we sent over to HHS.

Over at HUD, there are a number of open recommendations by
the inspector general. Many of these recommendations date back to
1992. It points out that the annual audit of HUD’s financial state-
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ments has identified eight material control weaknesses, most of
which have been reported consistently for 6 or more years. For ex-
ample, the IG reported HUD’s control structure does not provide
reasonable assurance that funding for rent and operating subsidies
to housing authorities and multi-family project owners has been in
compliance with applicable laws and regulations. Indeed, HUD
itself estimates that excess rent subsidy payments totaled about
$857 million in calendar year 1997.

GAO recently evaluated the extent to which HUD’s fiscal year
2000 performance plans contain specific performance goals to ad-
dress the 11 high-risk and other more serious management prob-
lems confronting the Department, the GAO and the IG for HUD
has identified. According to the GAO evaluation, HUD’s plan con-
tains performance goals for only 3 of the 11 high-problem areas.

Department of Justice. GAO review of Drug Enforcement Admin-
istration strategies and operations in the 1990’s, GAO findings in-
dicate that while DEA’s funding almost doubled and its staffing in-
creased substantially over the past decade, the Agency achieved no
demonstrable results. The supply and use of illegal drugs remains
largely unchanged during the decade and persisted at very high
levels. GAO said, ‘‘DEA has not developed measurable performance
targets for disrupting and dismantling drug trafficking operations/
organizations. Without such performance targets, it is difficult for
DEA, the Department of Justice, Congress and the public to quan-
titatively assess, one, how effective the DEA has been using re-
sources provided by Congress to achieve its strategic goals, and,
two, the extent to which DEA’s programs and initiatives have con-
tributed to reducing the illegal drug supply.’’

It says, ‘‘Justice must develop good performance data, since, ac-
cording to the GAO, there is little confidence that its current per-
formance information is credible.’’ GAO notes that ‘‘Justice has a
strategy to deter illegal crossing at the southwest border, but lacks
specific data and indicators to systematically evaluate the success
of this strategy.’’

So I guess the best interpretation of this is that we have no idea
whether or not this program is working. That is the best character-
ization you can put on it, I think. A problem area of particular con-
cern is the management of forfeited assets by the Department of
Justice and the Treasury Department. GAO designated forfeited
asset management at both departments as a high-risk area in its
original 1990 high-risk list. This problem has languished on the
high-risk list ever since. Although it should have been resolved
long ago.

According to GAO, there is no acceptable reason for the long
delays in completing the actions necessary to remove this high-risk
designation. Furthermore, Justice and Treasury Departments have
refused to implement a GAO recommendation dating back to 1991
to consolidate the management and disposition of properties. In-
deed, Justice and Treasury Departments maintain separate con-
tractors to handle seized assets at some of the same locations. GAO
found in 1991 and continues to believe that consolidation of asset
management and disposition function could reduce programs’ ad-
ministrative costs and area duplication.
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Fifty-seven unresolved recommendations by the IG, 28 additional
open GAO recommendations. Only half of the IG open audit rec-
ommendations are addressed to computer security problems. I am
sorry. Almost half of the IG’s open audit recommendations are ad-
dressed to computer security problems. Computer security is a gov-
ernmentwide high-risk problem area. It poses particularly serious
potential risk at the Justice Department, in view of its many highly
sensitive information systems.

An additional seven IG recommendations with regard to mis-
management and abuses of the naturalization process by the INS.
All of the 28 GAO’s audit recommendations relate to INS problem
areas. Indeed, GAO recently testified that most of the Depart-
ment’s major management problems are found in INS. Many have
persisted for years, and these problems are in need of what they
call ‘‘urgent attention.’’ Sixteen high-risk list areas. Justice’s plan
to do something about it addresses 8 of 16.

Department of Labor. With regard to their high-risk and other
most serious management problems, Labor has no specific goals for
measuring 12 of 13 problem areas. One area without specific goals
or measures is the year 2000 problem. It is also on the GAO’s high-
risk list. Absence of goals for nearly all major problem areas.

Department of State. Like many other agencies in the Federal
Government, the Department of State has been plagued by mis-
management. GAO and the IG’s have identified major management
challenges in numerous programs that are at high risk to loss from
waste, fraud and abuse which apply to State. They are particularly
concerned about outstanding recommendations in the area of infor-
mation security, personnel operation and financial management.

Department of Transportation. The Department of Transpor-
tation did have a pretty good plan, I must say, according to GAO,
as far as their plan. I think it was probably the best in terms of
their intention. But as far as the systemic problems, there are still
problems.

There are 22 open GAO recommendations related to systems ar-
chitecture. FAA financial management was added to the high-risk
list this year. According to the GAO and the inspector general, fi-
nancial management weaknesses render FAA vulnerable to waste,
fraud and abuse, undermine FAA’s ability to manage its operations
and limit the reliability of financial information provided to the de-
cision-makers. FAA has been unable to pass financial audits, in
part because property and equipment valued at almost $12 billion
and inventory reported at $764—I believe that is million dollars—
cannot be verified.

Another area of concern is failure to fully implement IG’s rec-
ommendation to improve inspection of trucks entering the United
States, something the IG has been onto them for a while now. Ac-
cording to the IG, only 1 percent of trucks entering the United
States from Mexico were inspected, and 44 percent of those that
were inspected, did not meet U.S. safety standards.

Secretary of Treasury. GAO found, ‘‘real progress is not evident’’
in correcting the weaknesses of the 1999 plan. Treasury is one of
the three agencies that received the lowest quality ranking from
GAO in all three core GPRA evaluation questions. On the high-risk
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list, Treasury’s plan has no specific goals for 12 of these 21 prob-
lems.

EPA. GAO found that the 2000 plan had no performance goals
for mission-critical challenge of improving data management. GAO
said the EPA needs to add goals for implementing the Clinger-
Cohen Act. Now another year has passed, and the EPA’s failure to
include in its fiscal year 2000 plan any goals or time frames for the
processes needed to make sound information technology investment
decisions is a serious omission.

One problem area of particular concern at EPA is the Superfund
program management. EPA has yet to fully implement several
GAO recommendations related to this high-risk problem area that
are detailed in the enclosure. One example is a GAO recommenda-
tion from September 1994 that EPA expedite the issuance of the
regulation on indirect costs. The proportion of Superfund dollars
devoted to administrative support, as opposed to actual clean-up
activities, remains a problem and one that is growing worse. GAO
recently reported that the share of total Superfund expenditures
for contractor clean-up work declined from about 48 percent in fis-
cal 1996 to about 42 percent. At the same period, spending for
‘‘support activities’’ increased from about 51 percent to 54 percent
of total Superfund expenditures. Nonsite-specific expenditures also
increased from about 36 percent to over 39 percent. EPA officials
could not explain these changes in detail because they had not ana-
lyzed Superfund costs in this manner and were unaware of this de-
cline until GAO presented their findings.

NRC. NRC has been plagued by mismanagement. GAO has rec-
ommended that NRC develop strategies to act more aggressively on
safety deficiencies when they are discovered.

I am skipping over a bunch of this. SBA, there are a number of
open audit recommendations addressing major management prob-
lems at SBA. According to GAO evaluation, which is detailed in the
enclosure that I sent them, SBA’s plan has no specific goals for any
of the ten problem areas.

So, Ms. Katzen, this is just, going through the highlights, do you
come away from that with a feeling of optimism or does that con-
cern you? I mean, what is your——

Ms. KATZEN. Do I still want the job? Is that what you are asking?
Chairman THOMPSON. I beg your pardon? Do you still want the

job? [Laughter.]
Well, I guess that is a good question.
Obviously, it is a big government, and there are a lot of problems

out there. And I know it is easy to highlight things. Some of these
reports, by the way, some were better than others. And I did not
do full justice to some of them. Some of them are making progress
in terms of better reports in 2000 than in 1999.

But, obviously, governmentwide there are systemic problems that
are costing billions of dollars that are threatening our national se-
curity, in terms of vulnerability in some of these information sys-
tems especially, becoming bigger, and bigger and bigger. The IRS
alone has spent billions of dollars trying to get its computers to
talk to one another. That is one thing. But when you see the de-
partments and agencies doing very little or making just slight in-
cremental changes so that we have got 20 massive problem areas,
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and we addressed two in 1999, and this year we are going to ad-
dress four, that is not good enough.

So you see, and I am sure you do not need to be told this. But
I cannot emphasize too much that if you are confirmed, this is
going to be an ongoing thing. I know you feel like we are being in-
trusive. We have not done, I do not think, a good enough job in
overseeing a lot of this and bringing these things to bear. But I am
telling you that this is viewed as a serious problem. And if you do
not view it as a very serious problem and you are not willing to
go in there and knock some heads together, then you are not the
right person for this job. And I just need to tell you that and let
you make any response that you want to.

Ms. KATZEN. I listened with interest. Many of the items that you
had mentioned I have heard about, as I have been preparing for
this. I am not in a position to do or say very much until I am con-
firmed. But I have been getting up to speed and learning a lot
about these problems, reviewing the GAO reports, many of which
I agree with completely.

I think there has been some progress made. I mean, there was
a reference to a department’s Y2K problems. OMB filed a report,
I believe, yesterday with the Congress saying that 97 percent of
mission critical systems are going to be Y2K compliant, something
that nobody thought we would ever get close to a year ago. And
this is, I think, some progress. Is there a lot more to be done? Yes,
a great deal more has to be done.

Each year OMB has revised the GPRA guidance. I was there
when they were preparing this year’s guidance, particularly on
identification of management issues. Mission-critical management
issues should be a part of the agency’s performance plans. The reli-
ability of the data, we have not yet seen the first performance re-
ports to see what kind of data will be presented. We know the data
they are relying on for their performance plans, and we have speci-
fied in our guidance that we want to know exactly where, how,
when and from whom they are getting their data and what testing
they are doing to ensure them. Also, we have worked with the IG
community to try to have the IG community help us in validating
and verifying performance data for some of these agencies.

There is an enormous amount of work to be done. This is a very
large enterprise, and the challenges are enormous. They are not, I
do not think, overwhelming in the sense that we cannot make sig-
nificant progress. And whether it is beating heads together, or try-
ing to persuade, or a combination of the two, there should be some
consequences.

And as I indicated in the answer to some of the questions that
had been submitted, I look forward to—and I would hope that I
could be confirmed to participate in this year’s budget review for
the 2001 budget—at which all of these issues will be at the table.
I would like to be at the table to speak to these issues to make sure
that we are not spending money in ways that do not make sense
or that do not have the management structure that they need to
have. For that reason, I have continued to study, and I have con-
tinued to look through these areas and make modest recommenda-
tions for approaches. I would welcome working with you, with the
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other Members of the Committee, with the staff of this Committee,
to bring forward some of the shared objectives that we have.

Chairman THOMPSON. Thank you. Senator Levin.
Senator LEVIN. Mr. Chairman, I would like to read from the GAO

report to us on their high-risk analysis because it gives a somewhat
different flavor than is projected by the focus just on the problems,
which is accurate, by the way; the Chairman’s reading of those
problems is surely accurate.

But I think the GAO report gives a different flavor and a dif-
ferent balance to it, and I want to read from it. This is a January
1999 letter from the Comptroller General, David Walker, and this
is what he says in his letter to the president of the Senate, Speaker
of the House. ‘‘Since 1990, the GAO has periodically reported on
government operations that we have identified as high risk because
of their greater vulnerabilities to waste, fraud, abuse and mis-
management. This effort, which was supported by the Senate Com-
mittee on Governmental Affairs and the House Committee on Gov-
ernment Reform, brought a much needed focus on problems that
are costing the government billions of dollars. To help, GAO has
made hundreds of recommendations to improve these high-risk op-
erations.’’

And then comes the next sentence, which surely gives a very dif-
ferent impression, I think, than what has been given in the report
by the Chair this morning. Although, again, I have no quarrel with
the accuracy of what the Chairman’s statements were because they
are, indeed, accurate. But here is what the GAO says: ‘‘Overall,
agencies are taking these problems seriously and making progress
in trying to correct them.’’

Now, I do not know how they can say that, given the litany of
problems that remain. That is my first impression. Well, how do
you say that? Well, I have not read the whole book yet, but that
is their conclusion. That is the very same GAO which has identified
the problems, that has told us, in their report to us, that, overall,
agencies are taking these problems seriously and making progress
in trying to correct them.

They also say, ‘‘While progress has been made in correcting high-
risk problems, sustained attention by the Congress in overseeing
agency efforts is needed to make further headway in producing
lasting solutions. Overall,’’ Mr. Walker told us, ‘‘as high-risk oper-
ations have been corrected and other risks have emerged, we have
removed areas from the list and added new ones to keep the Con-
gress current on areas needing attention.’’

And then the Executive Summary says this: ‘‘In our 1997 update
to the 105th Congress, we reported that progress had been made
in addressing the 20 high-risk areas being tracked at that time. We
cautioned, however, that much more effort was needed to fully im-
plement real solutions to these serious and longstanding problems.’’

‘‘Also, in 1997, we added five areas: The Year 2000 computing
challenge and information securities’ governmentwide risks, the
Supplemental Security Income program, Defense infrastructure,
and the 2000 Decennial Census. Since 1997, agencies have focused
on developing action plans and are trying to resolve weaknesses.
The Congress has heightened its attention by reviewing agencies’
progress and taking legislative action. Because of sustained tan-
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gible improvement in one area, the U.S. Custom Service’s financial
management, we are removing its high-risk designation, making
this the sixth area to come off the high-risk list since the GAO
began this effort in 1990.’’

‘‘In remaining areas, more needs to be done to achieve real and
sustained improvements. In many cases, agencies have agreed with
GAO recommendations, but have not yet fully implemented them.
Also, many good plans have been conceived, but the more difficult
implementation task of successfully translating those plans into
day-to-day management reality lies ahead. It will take time to fully
resolve most risk areas, most high-risk areas, because they are
deep-rooted, difficult problems and very large problems in very
large programs and organizations.’’

‘‘Continued perseverance in addressing the 26 areas that are the
current focus of our high-risk initiative will ultimately yield signifi-
cant benefits.’’

Now, one of the ironies here is that I think the nominee is one
of the persons, in the agencies’ view, as being the head knocker.
I think when you talk to agencies, some of whom come to us, going
around OMB at times, and going around folks like Sally Katzen,
come to us seeking relief, I have gotten the flavor pretty strongly
that the nominee who is in front of us is the person who has ag-
gressively been pursuing things like cost-benefit analysis. And she
has, of course, as is probably endemic, run into resistance at the
agencies, which she has had some success at least, I believe, in
overcoming.

So it is kind of an irony here that Ms. Katzen, Sally Katzen here,
has really, I believe, been a very strong advocate for some of the
very approaches to government administration that we have so
strongly been promoting in the Congress and has had, I believe,
some very strong positive results. Will there always be resistance
in the agencies? I think so. But it is surely better to have somebody
who is strongly supportive of cost-benefit analyses, or risk assess-
ment, as Sally Katzen is, at that table rather than to have some-
body who is less strongly inclined in that same direction.

So I would hope that we would be able to confirm Sally Katzen.
I hope that the material she will supply for the record and other
material that will be gathered will be able to allow us to vote on
her nomination one way or the other. But in any event, I want to,
again, express my belief that she has indeed shown that she is will-
ing to address issues that are important to us, maybe not as effec-
tively as some of us would like in the federalism area, but I think
that is an area which is going to require our continuing attention,
as well as the attention of people inside of the OMB.

And I just hope that we can get our current federalism agenda
adopted by our own Congress. That is going to require our continu-
ing attention, and I hope we can do it because I think it is nec-
essary that we have a federalism assessment, not just required by
executive order. But given the history of the response of the agen-
cies to those executive orders, at least in prior years, I think it is
essential that we put that requirement into law, that is our respon-
sibility.

So I would look forward to any additional responses or materials,
that our nominee can submit and other materials which Members

VerDate 11-SEP-98 12:41 Oct 15, 1999 Jkt 000000 PO 00000 Frm 00039 Fmt 6633 Sfmt 6633 59591.TXT SAFF2 PsN: SAFF2



37

here would put into the record. And hopefully we could have a deci-
sion made on this nominee as to whether we want it to go forward
at the Senate or not. But we need somebody at that table in this
position whom I think has proven to be the kind of experienced
person and supporter of at least most of the issues that we have
fought so hard for on this Committee.

Chairman THOMPSON. Thank you very much. Senator Voinovich,
do you want——

Senator VOINOVICH. I have nothing more to say, except to say
thank you very much. We put you through a pretty grilling experi-
ence, and I think you have handled yourself quite well. As I say,
we just have a difference of opinion in terms of approach.

Ms. KATZEN. I hope we find some common ground. And I appre-
ciate your indicating the areas, so that I can possibly address them
to your satisfaction. So thank you very much for that, sir.

Chairman THOMPSON. I think you call it a frank and open discus-
sion of the issues, as they say in diplomatic circles. [Laughter.]

But you are more than equal to the task of dealing with us, Ms.
Katzen. And I compliment you on your many years of public serv-
ice. And I think everyone on this Committee has the highest re-
spect for you personally. Although we do disagree on some of the
issues. But thank you for your being here today.

Ms. KATZEN. Thank you. Thank you, Mr. Chairman.
Chairman THOMPSON. The record will remain open for 5 days

after the conclusion of the hearing. We will be in recess.
[Whereupon, at 12:20 p.m., the Committee was adjourned.]
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