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COLORADO UTE INDIAN WATER SETTLEMENT
ACT AMENDMENTS

WEDNESDAY, JUNE 7, 2000

U.S. SENATE, COMMITTEE ON INDIAN AFFAIRS, MEETING
JoimntLy WitH THE COMMITTEE ON ENERGY AND NATU-
RalL RESOURCES, SUBCOMMITTEE ON WATER AND

PowgRr
Washington, DC.

The committees met, pursuant to notice, at 2:30 p.m. in room
485, Senate Russell Building, Hon. Ben Nighthorse Campbell
(chairman of the Committee on Indian Affairs) presiding.

Present from the Committee on Indian Affairs: Senators Camp-
bell and Inouye.

Present from the Committee on Energy and Natural Resources:
Senator Allard.

Also present: Representative Mclnnis.

STATEMENT OF HON. BEN NIGHTHORSE CAMPBELL, U.S. SEN-
ATOR FROM COLORADO, CHAIRMAN, COMMITTEE ON IN-
DIAN AFFAIRS

rghe CHAIRMAN. Good afterncon. The committees will come to
order.

Today the committee will receive testimony on S. 2508, the Colo-
rado Ute Indian Water Rights Settlement Act of 2000, which I in-
troduced in May 2000. This legislation is borne of a compromise to
a compromise and forged in the good will of those who have a stake
in it, which includes the Ute Tribes, the States of Colorado and
New Mexico, the affected Federal agencies, and advocates of a just
settlement. Congress has already given the tribes $52 million. The
State of Colorado has spent $30 million, with millions more spent
by New Mexico as part of the 1988 Ute Indian Water Rights Settle-
ment Act.

The history of this unfulfilled legislation is as shameful as it is
well-known. For more than 10 years numerous environmental stud-
ies, just a fraction of which are on display here, have concluded
that by substantially reducing the water diverted and stored by the
Animas-La Plata project, we can fulfill our treaty obligations to the
Ute Tribes and not violate any Federal laws or environmental
standards. More than two years ago, numerous stakeholders in this
project reached an accord to this effect after prolonged negotiations.

In doing so, the Ute Tribes agreed to a substantial modification
of their rights and obligations under the 1986 Settlement Agree-
ment and the 1988 Settlement Act to make this proposal work.

(1
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whlhrili%s started out as a $750 million project has been eut by two-
thi R

You would think that commonsense would dictate that if an
agreement is reached based on several decades of environmental
reports with the agreement to scale back the project, then the
project’s completion and implementation of the law would be made
easier, not harder. I want to believe all of the parties involved with
the negotiations of this project did so in good faith. We shall soon
find out if that is the case.

If it turns out not to be the case, then unfortunately it looks like
our Nation's environmental laws really are just another tool for
those who oppose development in g:-rm to frustrate and delay
projects—and in this case treaties—that they do not like. If this is
so, all the worst fears of Indian people and all Americans who sus-
pect the integrity, honesty and ability of our American Government
to act honorably will be validated. This is especially troubling be-
cause this bill embodies significant effort and good will of two In-
dian tribes attempting to secure water for their present and future
needs. The tribes have retreated over and over. They can retreat
no more. They have waited for over 1 century for their water rights
to be fulfilled. Enough is enough.

I remain hopeful that commonsense and basic American respect
for the dignity and honor of our obligations as a Federal Govern-
ment will prevail and in the process the rights of the Ute Tribes
will be vindicated without further frustration or frivolous delay. It
is more urgent than ever to reach an ement on this project. As
of the beginning of this year, in accordance with the 1938 act, the
tribes have the right to sue to enforce their water rights. If we take
much longer, the tribes will have no other recourse but to go back
to court. If they decide to pursue that claim in the courts, in my
view, they will win. They have senior water rights and that priority
will put them in very good stead in the Federal courts.

My bill represents what I think may be the last opportunity for
us as a Nation to do the right thing by hnnarinﬁ our treaty obliga-
tions in a manner that is as environmentally and fiscall reaaec&.ﬂ
of reality as is possible, as well as avoid protracted and costly liti-
gation.

[Text of S. 2508 follows:]



106TH CONGRESS
L S, 2508

To amend the Colorade Ute Indian Water Rights Settlement Act of 1988
to provide for a final settlement of the claims of the Colorado Ute
Indian Tribes, and for other purposes,

IN THE SENATE OF THE UNITED STATES

Aay 4, 2000
Mr. CAMPRELL (for himself and Mr. ALLARD) introdueed the following hill;
which was read twice and referred to the Committee on Tndian Affairs

A BILL

To amend the Colorado Ute Indian Water Rights Settlement
Act of 1988 to provide for a final settlement of the
claims of the Colorado Ute Indian Tribes, and for other

purposes,
1 Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; FINDINGS; DEFINITIONS.

(a) SHORT TITLE.—This Act may be cited as the
“Colorado Ute Settlement Aet Amendments of 20007,

(b) FixpinGgs.—Congress makes the following find-

b I = L T R U LU

ings:
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(1) In order to provide for a full and final set-
tlement of the elaims of the Colorade Ute Indian
Tribes on the Animas and La Plata Rivers, the
Tribes, the State of Colorado, and certain of the
non-Indian parties to the Agreement have proposed
certain  modifications to the Colorado Ute Indian
Water Rights Settlement Act of 1988 (Public Law
100-585; 102 Stat. 2973).

(2) The claims of the Colorade Ute Indian
Tribes on all rivers in Colorado other than the
Animas and La Plata Rivers have been seitled in ae-
cordanee with the provisions of the Colorado Ute In-
dian Water Rights Settlement Act of 1988 (Public
Law 100-585; 102 Stat. 2973).

(3) The Indian and non-Indian communities of
southwest Colorado and northwest New Mexico will
be benefited by a settlement of the tribal claims on
the Animas and La Plata Rivers that provides the
Tribes with a firm water supply without taking
water away from existing uses.

(4) The Agreement contemplated a specific
timetable for the delivery of irrigation and municipal
and industrial water and other benefits to the Tribes
from the Animas-La Plata Project, which timetable

has not been met. The provision of irrigation water
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3
can not presently be satisfied under the current im-
plementation of the Federal Water Pollution Control
Aect (33 US.C 1251 et seq) and the Endangered
Species Aet of 1973 (16 U.5.C. 1531 et seq.).

(3) In order to meet the requirements of the
Endangered Species Aet of 1973 (16 U.S.C. 1531 et
seq.), and in particular the various biological opin-
ions issued by the Fish and Wildlife Service, the
amendments made by this Aet are needed to provide
for a significant reduction in the facilities amd water
supply contemplated under the Agreement.

(6) The substitute benefits provided to the
Tribes under the amendments made by this Act, in-
cluding the waiver of capital eosts and the provisions
of funds for natural resouree enhaneement, result in
a settlement that provides the Tribes with benefits
that are equivalent to those that the Tribes would
have received under the Colorado Ute Indian Water
Rights Settlement Aet of 1988 (Public Law 100-
583; 102 Stat. 2973). '

(7) The requirement that the Seeretarv of the
Interior comply with the XNational Ewvironmental
Poliey Aet of 1969 (42 U.S.C. 4321 et seq.) and
other national environmental laws before implement-

ing the proposed settlement will ensure that the sat-

«5 2508 I8
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isfaetion of the tribal water rights is accomplished in
an environmentally responsible fashion.

(8) Federal courts have considered the nature
and the extent of Congressional participation when
reviewing Federal compliance with the requirements
of the National Environmental Policy Act of 1969
(42 U.B.C. 4321 et seq.).

(9) In considering the full range of alternatives
for satisfving the water rights elaims of the South-
ern Ute Indian Tribe and Ute Mountain Ute Indian
Tribe, Congress has held numerous legislative hear-
ings and deliberations, and reviewed the considerable
record including the following documents:

{A) The Final EIS No. INT-FES-80-18,

dated July 1, 1980.

(B) The Draft Supplement to the FES No.

INT-DES-92-41, dated October 13, 1992,

{C) The Final Supplemental to the FES

No. 96-23, dated April 26, 1996;

(D) The Draft Supplemental EIS, dated

January 14, 2000.

{e) DEFINITIONS.—In this Act:
(1) AGREEMENT.—The term “Agreement” has

the meaning given that term in section 3(1) of the



)

1 Colorado Ute Indian Water Rights Settlement Act of
2 1988 (Public Law 100-585; 102 Stat. 2973).

3 (2} ANIMAS-LA PLATA PROJECT.—The term
4 “Animas-La Plata Project” has the meaning given
5 that term in section 3(2) of the Colorado Ute Indian
6 Water Rights Settlement Act of 1988 (Public Law
7 100-585; 102 Stat. 2973).

] {(3) DoLORES PROJECT.—The term “Dolores
9 Project” has the meaning given that term in section
10 3(3) of the Colorade Ute Indian Water Rights Set-
11 tlement Aect of 1988 (Public Law 100-585; 102
12 Stat. 2974).

13 (4) TRIBE; TRIBES.—The term “tribe” or
14 “tribes" has the meaning given that term in section
15 3(6) of the Colorado Ute Indian Water Rights Set-
16 tlement Act of 1988 (Public Law 100-583; 102

17 Stat. 2974).

18 SEC. 2. AMENDMENTS TO SECTION 6 OF THE COLORADO

19 UTE INDIAN WATER RIGHTS SETTLEMENT
20 ACT OF 1888,
21 Subsection (a) of seetion 6 of the Colorado Ute In-

22 dian Water Rights Settlement Act of 1988 (Publie Law
23 100-585; 102 Stat. 2975) is amended to read as follows:
24 “{a) ResErvOIR; MUNICIPAL AXD INDUSTRIAL

25 WATER.—
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“(1) FACILITIES.

“{A) IN GENERAL—After the date of en-
actment of this subscetion, but prior to January
1, 2005, the Secretary, in order to settle the
outstanding claims of the Tribes on the Animas
and La Plata Rivers, acting through the Bu-
reau of Reclamation, is specifically authorized
to—

“(i) complete construction of, and op-
erate and maintain, a reservoir, a pumping
plant, a reservoir inlet conduit, and appur-
tenant facilities with sufficient eapacity to
divert and store water from the Animas
River to provide for an average annual de-
pletion of 37,100 acre-feet of water to be
used for a municipal and industrial water
supply, which facilities shall—

“(I) be designed and operated in
accordance with the hydrologie regime
necessary for the recovery of the en-
dangered fish of the San Juan River
as determined by the San Juan River
Recovery Implementation Program;

“(IT) inelude an inactive pool of

an appropriate size to be determined
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by the Secretary following the comple-
tion of required environmental compli-
anee activities; and

SIHY inelude those recreation fa-
eilities determined to be appropriate
by agreement between the State of
Colorado and the Secretary that shall
address the pavment of any of the
costs of such facilities by the State of
Colorado in addition to the costs de-
sevibed in paragraph (3); and

“(ii) deliver, through the use of the

project components referred to in clause

munieipal  and  industrial  water

alloeations—

(1) with an average annual de-
pletion not to exceed 16,525 acre-feet
of water, to the Southern Ute Indian
Tribe for its present and future
needs;

(L) with an average annual de-
pletion not to exceed 16,525 acre-feet
of water, to the Ute Mountain Ute In-
dian Tribe for its present and future

necds;
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*(IIT) with an average annual de-
pletion not to exceed 2,340 acre-feet
of water, to the Navajo Nation for its
present and future needs;

*(IV) with an average annual de-
pletion not to exceed 10,400 acre-feet
of water, to the San Juan Water
Commission for its present and future
needs;

(V) with an average annual de-
pletion of an amount not to exceed
2,600 acre-feet of water, to the
Animas-La Plata Conservancy Dis-
trict for its present and future needs;

(V1) with an average annual de-
pletion of an amount not to exceed
5,230 acre-feet of water, to the State
of Colorado for its present and future
needs; and

VII} with an average annual
depletion of an amount not to exceed
TRO acre-feet of water, to the La
Plata Conservaney District of New
Mexico for its present and future

needs,
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“(B) APPLICABILITY OF OTHER FEDERAL
Law.—The responsibilities of the Seeretary de-
seribed in subparagraph (A) are subject to the
requirements of Federal laws related to the pro-
tection of the environment and otherwise appli-
cable to the construction of the proposed facili-
ties, including the National Evvironmental Pol-
iev Act of 1969 (42 U.S.C. 4321 et seq.), the
Clean Water Act (42 U.S.C. 7401 et seq.), and
the Endangered Species Aet of 1973 (16 U.S.C.
1531 et seq.). Nothing in this Act shall be con-
strued to predetermine or otherwise affect the
outeome of any analyvsis conducted by the See-
retary or any other Federal official under appli-
cable laws,

*(C) LIMITATION.—

(i) In GENERAL.—If constructed, the

facilities deseribed in subparagraph (A)

shall not be used in eonjunction with any

other facility authorized as part of the

Animas-La Plata Project without express

authorization from Congress.

*(ii) CONTINGENCY IN APPLICA-

TION.—If the facilities deseribed in sub-
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paragraph (A) are not construeted and op-
erated, elause (i) shall not take effect.

“(2) TRIBAL CONSTRUCTION COSTS.—Construe-
tion costs allocable to the facilities that are required
to deliver the municipal and industrial water alloca-
tions described in subelauses (1), (II}) and (II1) of
paragraph (1)(A)(ii) shall be nonreimbursable to the
United States.

“{3) NONTRIBAL WATER CAPITAL OBLIGA-
TIONS.—Under the provisions of section 9 of the Aet
of August 4, 1939 (43 U.S.C. 485h), the nontribal
municipal and industrial water ecapital repayvment
obligations for the facilities deseribed in paragraph
(1)(A)(i) may be satisfied upon the payment in full
of the nontribal water eapital obligations prior to the
initiation of eonstruction. The amount of the obliga-
tions described in the preceding sentence shall be de-
termined by agreement between the Secretary of the
Interior and the entity responsible for such repay-
ment as to the appropriate reimbursable share of the
construction costs allocated to that entity’s munici-
pal water supply. Such agreement shall take into ae-
count the fact that the eonstruction of facilities to
provide irrigation water supplies from the Animas-

La Plata Projeet is not authorized under paragraph

«5 2508 I8
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(1)(A)i) and no costs associated with the design or
development of such Facilities, including costs associ-
ated with environmental compliance, shall be alloca-
ble to the municipal and industrial users of the fa-
eilities authorized under such paragraph.
%(4) TRIBAL WATER ALLOCATIONS. —

“(A) IN GENERAL.—With respect to mu-
nicipal and industrial water allocated to a Tribe
from the Animas-La Plata Project or the Dolo-
res Project, until that water is first used by a
Tribe or used pursuant to a water use contract
with the Tribe, the Secretary shall pay the an-
nual operation, maintenance, and replacement
costs allocable to that municipal and industrial
water allocation of the Tribe.

“{B) TREATMENT OF C0STS.—A Tribe
shall not be required to reimburse the Secretary
for the payment of any cost referred to in sub-
paragraph (A).

“(5) REPAYMENT OF PRO RATA SHARE.—T1pon
a Tribe's first use of an increment of a municipal
and industrial water allocation described in para-
graph (4), or the Tribe's first use of such water pur-

suant to the terms of a water use contract—

«5 2508 IS
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“(A) repavment of that increment’s pro
rata share of those allocable construction costs
for the Dolores Project shall be made by the
Tribe; and

“[B) the Tribe shall bear a pro rata share
of the allocable anmual operation, maintenance,
and replacement costs of the inerement as re-
ferred to in paragraph (4).".

SEC. 3. COMPLIANCE WITH THE NATIONAL ENVIRON-

MENTAL POLICY ACT OF 1868.

(=T~ I - - - T T - T

Section 6 of the Colorado Ute Indian Water Rights

—
—

12 Settlement Act of 1988 (Public Law 100-585; 102 Stat.
13 2975) is amended by adding at the end the following:
14 “(1) CoMPLIANCE WITH THE NATIONAL ENVIRON-

15 umExNTAL PoLIcY ACT OF 1969 —

16 “(1) AUTHORITY.—Nothing in this Aet shall be
17 construed to alter, amend, or modify the authority
18 or discretion of the Seeretary or any other Federal
19 official under the National Environmental Policy Act

20 of 1969 (42 U.S.C. 4321 et seq.) or any other Fed-

21 eral law.

22 “(2) DETERMINATION OF CONGRESS.—Subject
23 to paragraph (3), in any defense to a challenge of
24 the Final Environmental Impact Statement prepared
25 pursuant to the Notiee of Intent to Prepare a Draft

«5 2508 IS
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Environmental Impact Statement, as published in
the Federal Register on January 4, 1999 (64 Fed
Reg 176-179), or the compliance with the National
Environmental Poliey Act of 1969 (42 U.S.C. 4321
et seq.) or the Federal Water Pollution Control Act
(33 U.8.C. 1251 et seq.), and in addition to the
Record of Decision and any other documents or ma-
terials submitted in defense of its decision, the
United States may assert in its defense that Con-
gress, based upon the deliberations and review de-
seribed in paragraph (9) of seetion 1(b) of the Colo-
rado Ute Settlement Act Amendments of 2000, has
determined that the alternative deseribed in such
Final Statement meets the Federal government's
water supply obligations to the Ute tribes under this
Act in a manmer that provides the most benefits to,
and has the least impaet on, the quality of the
human environment.

“(3) APPLICATION OF PROVISION.—This sub-
section shall only apply if Alternative #4, as pre-
sented in the Draft Supplemental Environmental
Impact Statement dated January 14, 2000, or an al-
ternative substantially similar to Alternative #4, is

selected by the Secretary.
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14
“{4) NO EFFECT OF MODIFICATION OF FACILI-
TIES.—The application of this section shall not be
affected by a modification of the facilities deseribed
in subsection (a){1)(A)i) to address the provisions

in the San Juan River Reeovery Implementation

Program.”.

SEC. 4. COMPLIANCE WITH THE ENDANGERED SPECIES

ACT OF 1873,
Seetion 6 of the Colorado Ute Indian Water Rights

Settlement Aet of 1988 (Publiec Law 100-585; 102 Stat.
2975), as amended by section 3, is amended by adding

at the end the following:

“(j) COMPLIANCE WITH THE EXDANGERED SPECIES

ACT OF 1973 . —

“(1) AvTHORITY. —Nothing in this section shall
be construed to alter, amend, or modify the author-
ity or discretion of the Secretary or any other Fed-
eral official under the Endangered Species Act of
1973 (16 U.S.C. 1531 et seq.) or any other Federal
law.

“(2) DETERMINATION OF CONGRESS.—Subject
to paragraph (3), in any defense to a challenge of
the Biological Opinion resulting from the Bureau of
Reclamation Biological Assessment, January 14,
2000, or the compliance with the Endangered Spe-
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cies Aet of 1973 (16 U.S.C. 1531 et seq.), and in
addition to the Record of Decision and any other
documents or materials submitted in defense of its
decision, the United States may assert in its defense
that Congress, based on the deliberations and review
deseribed in paragraph (9) of section 1(b) of the
Colorado Ute Settlement Act Amendments of 2000,
has determined that constructing and operating the
facilities deseribed in subsection (a)(1){A)(i) meets
the Federal government’s water supply obligation to
the Ute tribes under that Act without violating the
Endangered Species Aet of 1973 (16 U.S.C. 1531 et
seq).).

“(3) APPLICATION OF PROVISION.—This sub-
section shall only apply if the Biological Opinion re-
ferred to in paragraph (2) or any reasonable amd
prudent alternative suggested by the Secretary pur-
suant to section 7 of the Endangered Species Act of
1973 (16 U.B.C. 1536) authorizes an average an-
nual depletion of at least 57,100 acre-feet of water,

“{4) NO EFFECT OF MODIFICATION OF FACILI-
TIES.—The application of this subsection shall not
be affected by a modification of the facilities de-
seribed in subsection (a){1)(A)(i) to address the pro-
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visions in the San Juan River Recovery Implementa-

tion Program.”.
8EC. 5. MISCELLANEOUS.

The Colorado Ute Indian Water Rights Settlement
Act of 1988 (Public Law 100-585; 102 Stat. 2973) is
ametded by adding at the end the following:

“SEC. 15. NEW MEXICO AND NAVAJO NATION WATER
MATTERS.

“{a) ASSIGNMENT OF WATER PERMIT.—Upon the
request of the State Engineer of the State of New Mexico,
the Secretary shall, in a manner consistent with applicable
State law, assign, without consideration, to the New Mex-
ico Animas-La Plata Projeet beneficiaries or the New
Mexico Interstate Stream Commission any portion of the
Department of the Interior’s interest in New Mexico Engi-
neer Permit Number 2883, dated May 1, 1936, in order
to fulfill the New Mexico purposes of the Animas-La Plata
Project, so long as the permit assignment does not affect
the application of the Endangered Species Aet of 1973
(16 U.S.C. 1531 et seq.) to the use of the water involved.

“(b) NavaJo NaTiox MuNicieaL PIPELINE.—The
Secretary may construet a water line to augment the exist-
ing svstem that convevs the municipal water supplies, in
an amount not less than 4,680 acre-feet per vear, of the

Navajo Nation to the Navajo Indian Reservation at

«8 2508 18
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Shiprock, New Mexico. The Secretary shall comply with
all applicable environmental laws with respect to such
water line, Construction costs allocated to the Navajo Na-
tion for such water line shall be nonreimbuwrsable to the
United States.

“fe) PROTECTION OF NavaJo WaTeErR CLarus.—
Nothing in this Aet shall be construed to quantify or oth-
erwise adversely affect the water rights and the elaims of
entitlement to water of the Navajo Nation.

“SEC. 16, TRIBAL RESOURCE FUNDS.

“(4) ESTABLISHMENT,—

(1) AUTHORIZATION OF APPROPRIATIONS.—

There is authorized to be appropriated to earry out

this section, $20,000,000 for fiscal vear 2001 and

$20,000,000 for fiscal vear 2002. Not later than 60

days after amounts are appropriated and available

to the Seeretary for a fiseal vear under this para-
graph, the Seeretary shall make a pavment to each
of the Tribal Resource Funds established under
paragraph (2). Each such payment shall be equal to

30 percent of the amount appropriated for the fiscal

vear involved,

“(2) Fuxps.—The Secretary shall establish

+8 2808 1S
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“(A) Southern Ute Tribal Resource Fund,;
and
“(B) Ute Mountain Ute Tribal Resource

Fund.

A separate account shall be maintained for each

such Fumnd.

“{h) ADJUSTMENT.—To the extent that the amount
appropriated under subsection (a)(1) in any fiseal vear is
less than the amount authorized for sueh fiseal year under
such subsection, the Secretary shall, subject to the avail-
ability of appropriations, pay to each of the Tribal Reserve
Funds an adjustment amount equal to the interest income,
as determined by the Secretary in his or her sole disere-
tion, that would have been earned on the amount author-
ized but not appropriated under such subsection had that
amount been placed in the Fund as required under such
subsection.

“¢) TRIBAL DEVELOPMENT.—

(1) INvESTMENT.—The Secretary shall, in the
dbsence of an  approved tribal investment plan pro-
vided for under paragraph (2), invest the amount in
each Tribal Resource Fund in accordance with the
Act entitled, ‘An Aet to authorize the deposit and in-
vestment of Indian funds’ approved June 24, 1938
(25 U.8.C. 162a). The Seeretarv shall disburse, at

«8 3508 18
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the request of a Tribe, the principal and income in
its Resource Fumd, or any part thereof, in accord-
anee with a resource acquisition ad enhaneement
plan approved under paragraph (3).
“(2) INVESTMENT PLAN.—

(A) In GENERAL.—Iu lieu of the invest-
ment provided for in paragraph (1), a Tribe
may submit a tribal investment plan applicable
to all or part of the Tribe’s Tribal Resource
Fund.

“{B) APPROVAL—Not later than 60 davs
after the date on which an investment plan is
submitted under subparagraph (A), the Sec-
retary shall approve sueh investment plan if the
Secretary finds that the plan is reasonable and
sound. If the Secretary does not approve such
investment plan, the Secretary shall set forth in
writing and with particularity the reasons for
such disapproval. If sueh investment plan is ap-
proved by the Beeretary, the Tribal Resource
Fund involved shall be disbursed to the Tribe to
be invested by the Tribe in accordance with the
approved investment plan.

“(C) COMPLIANCE.~The Secretary may

take such steps as the Secretary determines to

«5 2508 IS
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be necessary to monitor the compliance of a
Tribe with an investment plan approved under
subparagraph (B). The United States shall not
be responsible for the review, approval, or audit
of any individual investment under the plan.
The United States shall not be directly or indi-
rectly liable with respect to any such invest-
ment, including any act or omission of the
Tribe in managing or investing such funds.

(D) ECONOMIC DEVELOPMENT PLAN.—
The principal and income derived from tribal
investments under an investment plan approved
under subparagraph (B) shall be subject to the
provisions of this section and shall be expended
only in aceordance with an economie develop-
ment plan approved under parvagraph (3).

“(3) ECONOMIC DEVELOPMEXNT PLAN.—

“(A) IN GENERAL.—Each Tribe shall sub-
mit to the Seeretary a resource acquisition and
enhancement plan for all or any portion of its
Tribal Resouree Fund,

“(B) APPROVAL.—Not later than 60 days
after the date on which a plan is submitted
under subparagraph (A), the Seeretary shall ap-

prove such investment plan if the Seeretary
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finds that the plan is reasonably related to the
protection, aequisition, enhancement, or devel-
opment of natural resources for the benefit of
the Tribe and its members. If the Secretary
does not approve such plan, the Secretary shall,
at the time of such determination, set forth in
writing and with particularity the reasons for
such disapproval.

*“(C) MopiFicaTioN.—Subject to the ap-
proval of the Secretary, each Tribe may modify
a plan approved under subparagraph (B).

(D) LiaBiLity.—The United States shall
not be directly or indirectly liable for any claim
or cause of action arising from the approval of
a plan under this paragraph, or from the use
and expenditure by the Tribe of the principal or
interest of the Funds.

“(d) LimiTaTionN ON PER CAPITA DISTRIBUTIONS,

Neo part of the prineipal contained in the Tribal Resource
Fund, or of the income aceruing to such funds, or the rev-
enue from any water use contract, shall be distributed to
any member of either Tribe on a per capita basis,

“fo) LIMITATION OX SETTING ASIDE FixaL Cox-
SENT DECREE.—XNeither the Tribes nor the United States

shall have the right to set aside the final consent decree
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solely because the requirements of subsection (¢) are not
complied with or implemented.
“SEC. 17. COLORADO UTE SETTLEMENT FUND.

“{a) EsSTABLISHMENT OF FUxD.—There is hereby
established within the Treasury of the United States a
fund te be known as the ‘Colorado Ute Settlement Fund.’

“(b) AUTHORIZATION OF APPROPRIATIONS.—There
is authorized to be appropriated to the Colorado Ute Set-
tlement Fund such funds as are necessary to complete the
construction of the facilities deseribed in  section
G(a)(1)(A) within 6 vears of the date of enactment of this
section. Such funds are authorized to be appropriated for
each of the first 5 fiscal vears beginning with the first
full fiscal year following the date of enactment of this sec-
tion.

“(e) INTEREST.—Amounts appropriated under sub-
seetion (b) shall acerue interest, to be paid on the dates
that are 1, 2, 3, 4, and 5 years after the date of enactment
of this section, at a rate to be determined by the Secretary
of the Treasury taking into consideration the average mar-
ket vield on outstanding Federal obligations of comparable
maturity, exeept that no such interest shall be paid during
any period where a binding final court order prevents eon-

struction of the facilities deseribed in section 6{a)(1){A).
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“SEC. 18. FINAL SETTLEMENT.

“{a) Ix GENERAL—The construction of the facilities

deseribed in seetion 6(a){1)(A), the alloeation of the water
supply from those facilities to the Tribes as deseribed in
that section, and the provision of funds to the Tribes in
accordance with sections 16 and 17 shall constitute final
settlement of the tribal claims to water rights on the
Animas and La Plata Rivers in the State of Colorado.

“(b) STATUTORY CONSTRUCTION.—Nothing in this
section shall be construed to affect the right of the Tribes
to water rights on the streams and rivers deseribed in the
Agreement, other than the Animas and La Plata Rivers,
to receive the amounts of water dedicated to tribal use
under the Agreement, or to acquire water rights under the
laws of the State of Colorado.

“(¢) ACTION BY THE ATTORNEY GENERAL.—The At-
torney General shall file with the District Court, Water
Division Number 7, of the State of Colorado, such instru-
ments as may be necessary to request the court to amend
the final consent deerce to provide for the amendments
made to this Aet under the Colorade Ute Indian Water
Rights Settlement Act Amendments of 2000,

“SEC. 18. STATUTORY CONSTRUCTION; TREATMENT OF
CERTAIN FUNDS.

“(a) IN GENERAL.—Nothing in the amendments

made by the Colorado Ute Settlement Act Amendments

<5 2508 18
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of 2000 shall be construed to affect the applicability of
any provision of this Act.

“(b) TREATMEXT OF UxcoMmMMmITTED PORTION OF
CosT-SHARING OBLIGATION.—The uncommitted portion
of the cost-sharing obligation of the State of Colorado re-
ferred to in section 6{a)(3) shall be made available, upon
the request of the State of Colorado, to the State of Colo-
rado after the date on which pavment is made of the

amount specified in that section.”.
o
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The CHAIRMAN. Before I go on [ would make a point for members
of the committee that Senator Domenici, as we all know, is in the
hospital. He is in our thoughts. He has sent some information in
that he would like to be included in the record. We look for his
speedy recovery. He has always been a very, very strong supporter
of this project and a strong supporter of Indian rights, too.

[Prepared Statement of Senator Domenici appears in appendix.]

The CHalRMAN. With that, Senator Inouye, the vice chairman, do
you have an opening statement?

STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM
HAWAII, VICE CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

Senator INOUYE. Thank you very much, Mr. Chairman.

Before proceeding, Senator Dorgan wanted to be here for this
hearing. He is unable to be here so he apologizes. He is at a leader-
ship meeting at this moment.

When I assumed the chairmanship of this committee in 1987,
one of the first and most controversial initiatives we were chal-
lenged with addressing was the measure which the bill before us
today proposes to amend. At that time, there was considerable dis-
cussion and debate with our counterparts on the Senate Energy
Committee as to the nature of an Indian water right and whether
that right would be subject to State laws, including abandonment
and forfeiture.

In the West, the “use it or lose it” doctrine of water rights as es-
tablished by State law had never been applied to water that was
reserved for Federal purposes, for instance where the water was re-
served for the national parks or forests or for military or Indian
reservations. So a battle of some considerable dimension was
waged in the Senate over this issue and, indeed, over the advisabil-
ity of building the Dolores and the Animas-La Plata water projects.
Ultimately, I was gratified that the Congress focused on the critical
need for water in the areas that would be affected by the bill, and
that the parties to the settlement, both Indian and non-Indian,
stood their ground and refused to be divided into opposing camps.

Recalling that time, Mr. Chairman, I cannot even begin to imag-
ine the frustration you and the two affected tribes as well as the
non-Indian communities affected by the act must feel today. Twelve
years later, we find it necessary to continue to address the fact that
the water that Settlement Aect promised would be delivered no later
than the year 2000 has yet to reach these areas that are so des-
perately in need.

And so, Mr. Chairman, I commend you for your perseverance and
your patience, as well as the patience and the commitment of your
constituents in seeing this matter through.

The CHAIRMAN. I thank you.

We are also joined today by Senator Bingaman, our colleague
and friend from New Mexico, and my colleague from the State of
Colorado, Senator Allard.

;Sken;atnr Bingaman, did you have a statement you would like to
make?
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STATEMENT OF HON. JEFF BINGAMAN, U.S. SENATOR FROM
NEW MEXICO

Senator BincaManN. Thank you very much, Mr. Chairman, I do
have a statement. First of all.¥ want to thank you for bringing this
bill forward. I know it does represent a great deal of hard work by
you and gour staff, but also by many of the people from your State
and my State as well. So I think it is major progress that we are
where we are. [ do think that we may be on the threshold of actu-
ally settling this issue, the water ﬁg{lts of the Ute Mountain and
Southern Iﬁe Indian tribes, and providing the additional water re-
sources that this bill contemplates for Shiprock, NM, and Farming-
ton and Durango, CO.

The concept has come to be referred to now as Animas Lite. This
concept mitigates or avoids all the major environmental stumbling
blocks that plagued the project before. It also greatly reduces the
Federal cost, as you indicated. My understanding is that Secretary
Babbitt has endorsed the concept of the project on the scale and
with the physical components that are contemplated in this bill. I
know we are about to hear from the department. And while there
have been some concerns raised by the Administration, I believe we
can work through those.

I want to work with you and the other members of the Senate
to see that we get a bill passed and sent to the President. I do
agree with you this may be our last best chance to go ahead and
ﬁzt this issue resolved. I hope we can seize that opportunity here

fore Congress adjourns.

The CHAIRMAN. Thank you, Senator Bingaman.

Senator Allard.

STATEMENT OF HON. WAYNE ALLARD, U.S. SENATOR FROM
COLORADO

Senator ALLARD. Thank you, Mr. Chairman. It is a real pleasure
for me to be here today with your committee. As you know, I sup-
port your efforts to fulfill the Federal Government’s obligation to
the Ute Indian Tribes. I want to compliment you on your leader-
ship on this issue which I think is instrumental in getting us
where we are today.

I have supported you all along. I know you have fought for this

roject for most of your political career and I have seen it grow
rom a project that { thought would have been substantial for the
Four Corners area to be dwindled down to what I would refer to
as an ultra lite plan that you have now. I know that you have
fought very hard to get the water necessary to at least meet the
treaty obligations to the Ute Tribes in the area.

I am a cosponsor of S. 2508, the Colorado Ute Settlement Act
Amendments of 2000, and strongly support your efforts and those
of the Colorado Ute Indian Tribes in trying to resolve this issue.

After 130 years, [ think the time has come for the United States
to finally do the right thing and meet its treaty obligations. I would
like personally to commend you again, Senator Campbell, for your
tireless efforts from your days in the House to your current time
here in the Senate and through those three different presidential
Administrations in trying to fulfill our Nation's treaty obligations.
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There is strong support I think for this project from citizens and
locally elected officials. After 130 years, in my view, it is time that
the Congress and the Administration recognize that it is time to
build the project. I encourage our colleagues to support this bill.
Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

And with that we will hear from the first panel, which will be
David Hayes, the deputy secretary of the Interior, Department of
the Interior, Ernest House, chairman of the Ute Mountain Ute
grjl;:. and John E. Baker, Jr., the chairman of the Southern Ute

ribe.

Gentlemen, if you would please take your seats. You may proceed
Mr. Hayes.

STATEMENT OF DAVID HAYES, DEPUTY SECRETARY OF THE
INTERIOR, DEPARTMENT OF THE INTERIOR, WASHINGTON,
DC

Mr. Haves. Thank you, Senator. Mr. Chairman and members of
the committee, Senator Bingaman, it is a pleasure to be here toda
to speak on behalf of the ﬁgministmtiun on S. 2508, a bill to mod-
ify the Colorado Ute Water Right Settlement Act of 1988 to provide
a final settlement of the claims of the Colorado Ute Tribes. 1 want
to thank the Chairman, in particular, and Senator Allard for intro-
ducing this bill and holding this hearing.

It is no secret, as the Chairman alluded to, that ALP has been
extraordinarily controversial through the years and implementa-
tion of a final settlement of the tribal claims has been long delayed.
We think there is a historic opportunity now to resolve this issue
once and for all and te implement the tribal trust that we have to
settle this water rights claim.

The bill that the Chairman has introduced, S. 2508, has a close
resemblance to the Administration’s proposal of a couple of years
ago that, as the Chairman pointed out, has been discussed at great
length among the tribes in particular and also other proponents of
the project, both in Cu]uradg and New Mexico. I am here to state
today that the Administration will support S. 2508 if it is amended
to address specific concerns that we %ave raised in our testimony
that is being filed today. I would ask that that testimony be en-
tered into the record, Senator.

The CHAIRMAN. Without objection, the complete testimony will be
included in the record.

Mr. HAYEs. Thank you, Senator. What I would like to do is to
briefly give a general pers ive on the Administration’s position
and then identify a handful of issues that are mentioned at greater
length in my written statement which we would like to work on
with the committee and other interested parties to reach closure
and hopefully a mutually acceptable conclusion here.

First, by way of perspective. The Administration shares the
chairman’s view that the time has come to solve this problem. The
two tribes clearly have a senior water right. We are facing contin-
ued years of uncertainty and litigation, not to mention the absence
of the fulfillment of the trust right that the tribes have to their
water, if we do not solve this problem,
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The project that is behind the Senate bill that we are talking
about today is a smaller project that is focused on the tribes’ rights
to water. It is an environmentally sound project. It is sized with
consideration to the needs of the Endangered Species Act. It has
been subject to full and probably more compliance under the Na-
tional Environmental Policy Act than any other project [ have ever
had oceasion to deal with. We feel also that the component of the
ernjent that deals with the municipal water supplies for northern

ew Mexico and for southwestern Colorado are appropriate based
on the principal of non-subsidized M&I water.

As a conceptual matter, we are fully behind the concept that is
in this bill. Some of the issues that we would like to have further
discussion with the committee on and work through include the
issue of environmental compliance.

It is our view that we have done it right this time. We have sized
the project with an eye toward the Endangered Species Act, and we
have done a supplemental environmental analysis that specifically
looks at all reasonable alternatives including the two alternatives
that came out of the Romer-Schoettler process of a few years ago,
En%;;}go the proposal that is in essence the proposal that is behind

We are confident that this full environmental analysis that has
been the su:ject of intensive effort on all sides is going to with-
stand judicial scrutiny. We do not think it is appropriate or nec-
essary to include language in this bill that would obviate the nor-
mal review opportunities on the environmental side.

Let me also mention if I can, in addition to the environmental
issue, another issue that has been discussed at length is the issue
of private cost contributions toward the project. It i1s a basic prin-
cipal of the Administration proposal that non-Indian Animas-La
Plata partners should fully absorb the cost associated with their
share of the project in accordance with reclamation law and Admin-
istration policy.

We are concerned about an up front financial contribution that
has no final cost allocation. We think it is appropriate to build on
the agreement that was reached in 1986, the cost-sharing agree-
ment that has all parties engaged in the cost allocation so that if
there are cost overruns whicﬁ may not be the fault of the Govern-
ment or, frankly, any party, that the U.S. taxpayer is not solely left
to deal with them. So we would like to talk through those issues
with the committee as well.

Another important issue that we would like to have a further
dialogue with the committee about is the issue of deauthorization.
The %ministratinn has explained that we feel it is important to
close the book on ALP. This should be the final chapter. There
should not be any ambiguity about the potential for some of the
original project features, which frankly do not make sense in the
context of this kind of a final solution, to be potentially available
for later implementation without congressional change. Frankly,
we think there should be a way to accommodate our views on that
with the committee’s interests as well.

Two other issues I will mention. This bill also calls for the con-
struction of a new municipal pipeline for the Navajo Nation that
would provide drinking water from Farmington to Shiprock. We are
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pleased that S. 2508 considers the water needs of the Navajo peo-
ple as they may be affected by the proposed project and are pleased
that this feature is part of the bill.

Finally, I will mention here that we would like to also work with
the committee on some of the appropriations schedule for the
project. The legislation anticipates that aﬂar‘n‘?ﬁaﬂms would have
this project constructed over a 5-year period. We are concerned that
may not be realistic and we want to have a financing and appro-
priation package that will mesh with a construction cycle that is
more reasonable. We agree of course with the proponents of the bill
that it is important to have this project in place as soon as prac-
ticable and would like to work toward that end.

There are a number of other specifics that I will leave for consid-
eration and to work through with the committee that are men-
tioned in my written testimony.

I would like to conclude by simply saying that we think that S.
2508 represents an opportunity, perhaps the last one, to recover
from the unfortunate circumstances which have stymied implemen-
tation of the Colorado Ute Indian Water Rights Settlement. This is
an opportunity for the Federal Government to fulfill its trust re-
sponsibility. We are prepared to work closely with you, Mr. Chair-
man, with Senator Allard, with Senator Bingaman, other inter-
ested parties, and of course with the tribes in particular to reach
closure on this legislation this year. Thank you.

[Prepared statement of Mr. I?I'ayes appears in appendix.]

The CHAIRMAN. | thank you for your willingness to work with us.
I will have some questions for you in 1 minute.

We are now joined by our colleague from the House, Congress-
man Melnnis, who represents the third congressional district, who
introduced the House version of this bill. I know he is between
meetings on the House side. I am wondering if you have some com-
ments you would like to make, Scott.

STATEMENT OF HON. SCOTT McINNIS, U.S. REPRESENTATIVE
FROM COLORADO

Mr. McInnis. 1 appreciate the courtesy, Mr. Chairman. 1 also ap-
preciate the courtesy of your recognizing the voting schedule that
we have.

Mr. Chairman, you and [ have known each other for almost 20
years. We first met in an orientation line while we were waiting
to be sworn in as new State legislators and we talked then about
the Animas-La Plata. You have been dedicated to that project the
entire time I have known you. 1 also share that concern about the
project.

As we know the history of this project, the Indians were first in
the plains and shoved out by the frontiersmen as we needed to pos-
sess the land. Theoretically, possession is nine-tenths of the law,
and so on. So they shoved the tribes into the mountains. Then
when they discovered that the buffalo were rare and that gold was
pretty plentiful, they took the Indians and shoved them down into
the southwestern corner into what was then conceived to be no
man's land, a desert. Thank God, somebody had enough mercy to
say we ought to at least give them some water. And as you know,
that is where this originated.
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Time and time in, in my opinion, the Native Americans have
been cheated out of what is rightfully theirs. For gosh sakes, some-
thing as basic as water, which fundamentally belongs to those peo-
ple, it is time for us to face up to it.

I want to thank Senator Allard of course from Colorado. The
commitment of both Senators from our State is unguestionable. |
also want to thank the Administration, Mr. Chairman. They have
st.eplged forward on this. This is how we are going to make this
work.

A couple of other brief points. I would point out that in 1986
when 1 served in the State legislature, where I was also chairman
of the iculture Committee, we sat down in the State legislature
and made an agreement to get this Animas-La Plata bill. At that
point in time no environmental organization in the State of Colo-
rado objected to the settlement. Every environmental organization
in Colorado who was then involved in this project or objected to
this project sat at that settlement table or offered their approval
to that settlement in 1986, only to be followed 2 years later by 1
think it was the National Sierra Club that rejected their own State
Sierra Club recommendation and filed lawsuits.

I should also note that the groups that are objecting to this, to
the best of my knowledge, there is not one group objecting to this
new bill, not one group out there that has ever in their history of
their organization supported a water storage project. So we have
organizations who are fundamentally uppusecf to water projects
whether it is this project or any other project. I think that should
be taken in mind.

Finally, I think it is very important to understand that this bill
is a significant, in my opinion, step down from what the Native
Americans are entitled to. The people who have given and given
and given are the Native Americans. Frankly, my recommendation
1 year ago was that they not accept this type of an agreement that
you have worked so hard on, Mr. ghairman, but that they go ahead
and sue in the Federal courts because I thought they had given
enough. But they decided to go one more step under your leader-
?hjp.b‘]ilmt is exactly what has happened. I think we have an excel-
ent bill.

I would conclude with one remark. What has really got me agi-
tated, Mr. Chairman, is some people think it is time for a little
Ea_vola; let’s just pay them off and tell them to go about their way,

ere is some money, here is a few hundred million, now just get
out of our way. The tribes do not want payola. They want water
that runs through their hands. I saw today in some newspaper ar-
ticle that as if now we have some right to object to how they use
the water. Somebody now is bringing up a golf course. I can just
see this concept in some of these organizations. It is the tribes’
water and they are entitled to have it run through their hands.

Mr. Chairman, in conclusion, obviously I am in full aufpnrt of
what you have done. I want to commend you specifically, Mr.
Chairman, along with Senator Allard, for what you have done. 1
commend you for your actions and you will have full support in the
House, fuﬁ’ bipartisan support. I can tell you that one of the lead-
ing Democrats, Vic Fazio, of course he stepped down after great
service to this country, but he would be very, very proud of what
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you have done today, Mr. Chairman. I support your bill. Thank you
for the courtesy of allowing me to speak.

The CHAIRMAN. Representative Fazio was from California, as
many of you remember, but he was a great friend of the two Ute
Tribes. In fact, he made a special trip to Colorado to look over the
area where this project is supposed to go.

Thank you for your comments.

Mr. Hayes, I don't know if you spend much time out in that
southwest area, but if vou do, you probably know that we have to
store between 80 and 90 percent of our water. Congressman
MeInnis makes an important point. The easy way I suppose would
be to say we will give you Indian people a bundle of money, go
away. That is not the nght thing to do, the fair thing to do, and
that is not what they want and it is not what we want. The people
that question the use of their water, water is a property right, they
can do anything they want with it as far as | am concerned. It is
their water. If they want to plant crops, that is great. If they want
to let it just run down the creeks, that is great. It is their water.
Everyhuiy else in the west understands property rights of water
and I do not think we should put limitations on what they can do
with theirs or question how they are gainﬁ to use their water.

Let me ask you a few questions. I might say that I think in you
have probably made a statement that is much more conducive to
working with Congress than | have heard in the past, where it is
to literally tell us that the Administration supports something and
then when we take testimony they go the other way, which has
been a huge surprise to us and certainly to both of the tribal chair-
men. These chairmen have been here before but they were not the
first. There have been to my knowledge three chairmen from the
Ute Mountain Tribe and five from the Southern Ute Tribe who
have all come back here to testify in favor of fairness to their peo-
ple for water.

Now I know, at least through the grapevine, that the Clinton ad-
ministration would like this to be part of its legacy on fulfilling
Erﬂmises to Indian people, and I certainly commend that and I

ope it will work. But as you probably know, under the agreement
in 1988, they can go back to court at the end of this year.

Some years ago there was a group called the Colorado Forum, it
was reaﬁ'y a business group in Colorado, and 1 asked them years
ago if they would do a cursory study about the cost of not building
the thing. They estimated even twelve years ago that the cost of
not building it would be much more than the cost of building it. So
when we talk about relative costs, 1 think if you factor in lost erop
production, the cost of going to court in which the Federal Govern-
ment will have to be on both sides of that issue—the DOJ will be
required to defend the tribes because of the trust responsibility, the
Bureau of Reclamation will be the defendants I guess. Taxpayers'
money will pay for all the litigation on both sides. That is dumb
it seems to me when we know we can work some kind of an agree-
ment. But I happen to think that if you just talk about dollars and
cents, it is cheaper to build the thing than not to build it.

The cost benefit, as long as I am on that subject, the traditional
notions of cost benefit analysis, is it really applicable when you try
to evaluate the construction costs associated with Indian water
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rights and in fact generally when we know how scarce water is and
how expensive it is getting, year by year costing more?

Mr. HAYES. Senator, we feel strongly that certainly in the context
of resolving a reserved water right that tribes have as a matter of
Federal law that we cannot rely on a slavish traditional cost bene-
fit analysis approach. What we are doing is fulfilling our trust re-
sponsibility to supply the water that the United States promised
when these reservations were created. The tribes, as has been men-
tioned by yvou and others, have come to the table and this settle-
ment amounts to a compromise of their water right. In return, they
are looking for some wet water, for some stored water, for water
that will be meaningfully available to the tribes. You cannot value
that in the same traditional context as though this were a project
to be repaid on a dollar-for-dollar basis.

Now [ will mention that as far as the municipal component of
this project is concerned, and we recognize the parties’ interest in
having some municipal water supply for Durango and Farmington,
and working with the tribes, there is room in the project for some
of that water and that will be part of it and there is an expectation
of full repayment for that. So we obviously continue to follow that
principle for the non-Indian component. But when it comes to the
tribes, it is a different matrix, as you have alluded to.

The CHAIRMAN. I appreciate those comments because 1 happen to
agree with them completely. The fundamental question is, what
does justice cost? I do not t:;nink you can use a barometer or some
kind of a measuring stick like you can on just buying and selling
commodities. This is a little different deal. Fairness and justice do
not have a measuring stick except to get it done.

And speaking of cost as a barometer, Secretary Babbitt has indi-
cated that if Congress does not enact these amendments to the
1988 Settlement Act, it will be difficult to convince other States
and Indian tribes to settle their disputes through negotiations. I
happen to a . I have seen what happened in Wyoming prior to
the ﬁnimaa-mlata and the cost to the State of Wyoming and the
tribes when they had to fight out water resources and the alloca-
tion of water in the Wyoming settlement. We do not want to go
through that. I think the Secretary is absolutely right that we are
going to set the tone. Why should any tribes enter into any agree-
ments with the Federal Government if the Federal Government is

oing to keep breaking them? I think the Animas-La Plata is, at
ﬁaast from that standpoint, a barometer of what other tribes might

expect.

R“Iar. HavEs. | agree and | re-endorse what the Secretary said on
that score. These settlements are extraordinarily difficult to reach
in the first place and then to have implemented. This is an impor-
tant test in that regard, to see if we can follow through and work
together to get it implemented.

should say, as you are alluding to, Senator, the flip side if we
fail is a tremendous problem—h uncertainty, long litigation.
The water situation in southwest Colorado will remain uncertain
for many years. And there is the potential for many non-Indians,
who in good faith have developed an economy based on water that
they have been using for many years, to have the potential disloca-
tion associated with the senior water rights coming in front of it.
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So it is very important that we show that working together consen-
sus-based solutions can be implemented.

The CHAIRMAN. I read your testimony completely, in fact I read
it twice today. I just want to comment on a few things and ask you
to clarify some things zince you did not go through it word for
word.

In sections 2, 3, and 4 we talked a little bit about what some peo-
ple call sufficiency language. I do not call it that at all. It seemed
to me that, based on past performance, what is going to happen if
we reach an agreement and the President signs this into law is
that the opponents, based on past performance, will go back to
court and will try to sue again based on the fact that we have not
complied with the NEPA process or that we have not done some-
thing, even though that is pretty moot testimony about what we
have already done. I want a section in this bill that does not dimin-
ish the authority of the Secretary, that does not tell the courts that
they must do anfhing, but that itemizes basically what we have
already done so the courts can look at it and at least know the in-
tent of Congress. Different people have different words for that. [
call it clarifying language. Some people call it sufficiency language.

Since it does not require the eourts to do anything and I do not
think it diminishes the Secretary’s authority either, it would seem
to me that we ought to be able to find some kind of language to
put into the bill so the courts know what we have done up to this

oint because I am convinced it is going to be back in the courts.

he opponents are not going to give up. They have not done so yet
and [ do not think t]‘tey%nave any intention of doing that.

So I would like to say that I want to work with you on some kind
of language that wou]{}i' get that done, to still make sure that the
authority of the Secretary is intact and that we do not try and
sway the courts one way or the other. But if you would help us
with that, I would appreciate it.

I would also tell you that my intent is to move through this thin
as fast as we can. So if you can help us along with that, we woul
appreciate it.

r. HAYES. Sure.

The CHAIRMAN. Let me also say on the repayment contract, when
the Federal Government builds something we sign a contract with
the guys who are going to build it, private contractors. We sign
that. We get an estimate of what it is going to cost. If they have
a cost overrun, we haggle about that a little bit but at least we
have some initial contract that says you will build this structure
and we will pay you to build that. If a private citizen goes out and
has a house built, he does the same tﬁing with a contractor. He
asks what is the contractor ﬁﬂing to charge me to build my house,
they reach an agreement, and that is it.

Mr. Hayes, Right,

The CHAIRMAN. What is wrong with that concept with this too
when you talk about repayment? I worry that if we have an open-
ended, no ceiling or no parameters of a repayment plan, the people
who are required to repay, I do not know, maybe the Bureau will
transfer funds or hire a bunch more people to do something else
that we do not have any idea about and we end up with this open-
ended, no cap on the repayment. Where does that leave us?
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Mr. Haves. Right. Well, Senator, I think we can work together
on this. We certainly agree that there needs to be accountability.
There should not be open-endedness in terms of the sky is the
limit. It is a license to waste money. We have a shared sense that
whatever happens the folks on the ground need to be accountable,
cost-effective, and mindful that folks are paying the bill. Congres-
sional oversight I think can be helpful in that regard.

We would just like to work through the notion that at the end
of the day the appropriate folks are paying the appropriate
amounts of money and we do not want to pre-judge what that
might be. So we are willing to work with you, Mr. Chairman, to-
ward that end.

The CHaiRMAN, Okay. And the third thing, at the bottom of page
5 you recommend certain changes. My original concern in drafting
this bill is [ have seen the Federal Government back out so many
times on the tribes and I wanted something in there that has some
continuity. When I originally talked to the Secretary he wanted to
deauthorize the existing project before we proceeded. [ felt that was
a real danger to the tnibes. If we submitted something to deauthor-
ize the present impoundment and then somehow we could not get
the next one passed, where would that leave the tribes? It would
leave them with absolutely zilch, nothing.

So I wanted to hook the two together. And the approach we took
was that it would be automatically deauthorized at the completion
of the next one. But you suggest on page 5 different language: “If
constructed, the facilities described in subparagraph l(a) will con-
stitﬂtﬂ the full extent of the Animas-La Plata project.” I think that
is okay.

Mr. HAYES. It is a similar concept to yours.

The CHAIRMAN. Yes; a similar concept. I think it does what we
both want to do. So I want to thank you for that suggestion.

I am going to try to mark this thing up next week, if I can. But
certainly, if we can have our staff sit down with you and try and
work out these last few differences of opinion, we are going to try
and do that and I will try to refine that bill so that we can move
ahead, if you will commit to helping us with it.

Mr. Haves. We will commit to working closely with you, Senator.

The CHAIRMAN. All right. [ appreciate that.

Mr. HavES. Thank you.

The CHarMAN. I would like now to turn to our two Chairmen.
Perhaps we will start with Chairman Ernest House and then we
will go to Chairman John Baker. | went ahead and finished the
guestioning because I didn't know if you had a time constraint or
not.

Mr. Haves. I do. The hearing got changed and I apologize to the
tribal chairmen that I need to leave.

The CHAIRMAN, Other members of the committee may have some
written questions. If you get them and could get back to us as soon
as you could, that would be appreciated.

Mr. Haves. Okay. Thank you very much.

The CHAIRMAN. Thank you for appearing.

Mr. Chairman, go ahead.
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STATEMENT OF ERNEST HOUSE, CHATRMAN, UTE MOUNTAIN
UTE TRIBE, TOWAOC, CO

Mr. House. Thank you wvery much. Senator Allard, Senator
Bingaman, and honorable Senators that have come up for the
meeting in support, good afternoon. It is an honor to be here. My
name is Ernest House, Sr. I am the chairman of the Ute Mountain
Ute Tribe located in Towaoc, CO.

I want to thank our U.S. Senator, Ben Nighthorse Campbell, for
all of his vears of hard work and great courage in implementing
the Colorade Ute Water Rights Settlement Agreement of 1986. |
was a signatory to that agreement in 1986. It was a great day for
the Ute Mountain Ute Tribe when President Reagan signed in
1988 the Colorado Ute Water Rights Settlement Act.

Throughout this long effort, Senator Campbell has been a beacon
of strength and hope %or the Colorado Ute Tribes. He has consist-
ently provided leadership, and he has insisted that a resolution of
the Ute Tribal Water Rights in southwest Colorado be done in a
manner which protects our non-Indian neighbors and provides the
tribes with a reliable water supply. We are indeed indebted to you,
Senator Campbell. We pray and trust that your effort today will
bring finality to this long overdue matter.

We know that there exists several unresolved issues which must
be addressed to allow the 2000 amendments to be presented to the
Congress with the full agreement of the Clinton administration and
the Colorado and New Mexico citizens. The Ute Mountain Ute
Tribe urges all parties to this agreement to promptly finalize these
matters.

We have watched Senator Camﬁbdl work hard on our behalf for
15 years. We have also watched the Clinton administration aggres-
sively move to finalize these difficult issues over the last 2 years.
Everyone we talk to agrees that now is the time to finalize this
matter. The Ute Mountain Ute Tribe remains available to assist in
anfv way to accomplish this 1.

n conclusion, the Ute Mountain Ute Tribe and its members
thank this committee and thank the U.5. Senate for their long sup-
port for the tribe and for the settlement. We look forward to Sen-
ator Campbell once again leading the charge and having this mat-
ter put to rest so that the tribal and non-tribal citizens in south-
west Colorado and northwest New Mexico can plan their futures
and the treaty rights of the Colorado Utes can be preserved.

I thank you very much, Senator, for this opportunity to testify.

The CHAIRMAN. Thank you.

Chairman Baker.

STATEMENT OF JOHN E. BAKER, Jr., CHAIRMAN, SOUTHERN
UTE TRIBE, IGNACIO, CO

Mr. BAKER. Thank you, Mr. Chairman. Good afternocon, ladies
and gentlemen. My name is John E. Baker, Jr. My father is John
E. Baker, Sr. He is a member of the Southern Ute Indian Tribe.
My mother Gladys Black Baker is a member of the Ute Mountain
Ute Tribe. 1 am the Chairman of the Southern Ute Indian Tribe.
On behalf of the Tribal Council, I offer unqualified support for the
enactment of S.2508, a bill to amend the Colorade Ute Indian
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Water Rights Settlement Act of 1988. We hope that the bill can be
promptly enacted into law.

Senator we appreciate all the work you have done on this matter
which is so important to my tribe and all of southwest Colorado.
The tribal council is elected to lead the Southern Ute Indian Tribe.
Over the years, the council has sought a firm and reliable supply
of water to serve as a foundation for tribal economic growth as we
move into the new century.

Senator you are part of our country. We know that you under-
stand the importance of a firm water supply. The Southern Utes
need water whether the future of the tribe includes continued sue-
cess in natural resource development or reflects the recreation and
tourist industry that is now an important part of our economy.
With an ever-growing tribal membership, we also need houses and
domestic water supplies on the west side of our reservation, no
matter what economic enterprises the tribe undertakes.

Now is the time for the United States to carry out those commit-
ments. This project is important. It is important that it be con-
structed under the present legislation which is different from the
original ALP. It is much different than Phase [ of the project,
which was to be constructed under the terms of the original settle-
ment. [t is also much different than ALP Lite, which was proposed
only two vears ago. All of the changes have been made in response
to arguments by the project opﬁ-nnent.s. DesBite these major
changes to the project, tﬁere is still opposition. Do not be misled,
the opponents will oppose any water project, no matter how small
its impact and no matter who gets the benefits, )

The opponents also continue to argue that alternatives are avail-
able. They are wrong. The proposal that the tribe should buy land
and the accompanying State water rights is not a solution to the
tribal water rights claims. It is widely opposed within the region.
The water users on the streams in question thought that they had
resolved the differences with the tribe. The proposal would be a
nightmare to implement. The purchased water rights would be sub-
ject to State law and would a?su not have the protections afforded
under Federal law that protect against abandonment and forfeit-
ure. Moreover, the land itself would be subject to State taxes and
State jurisdiction.

Based on the studies in the draft EIS, we know that the storage
is required to provide the tribe with a reliable water supply. The
United States promised the tribe would have such a water supply
in 1868 when it created the Ute Reservation. It confirmed that

romise in 1988 when, under your leadership, it passed the 1988
ater Rights Settlement Act.

Mr. Chairman, finally, there is no assurance that a reliable sup-
ply of water would be obtained. In fact, in our water short area,
the idea sounds like rotating the four bald tires on your car. Only
after 30 years would we know whether the st:lp ed settlement
would actually work. In short, the proposal wo simply continue
the present controversy over the tribal rights in a different form.
That is not a settlement. It is not acceptable to the tribal council.

In summary, Congress should move forward to carry out the
promises made to the Ute Tribes. This bill is a good solution to a
very difficult problem. It remains true to the principle that has al-
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ways guided the settlement—provide the tribes with a reliable
water supply while respecting the rights of the existing users. The
bill shou JJ be passed.

Mr. Chairman, I want to express my appreciation for your long
years of work on this matter. You have always sugya the par-
ties to the settlement and stood up for the tribes. We also want to
say thank you to Seeretary Babbitt, Deputy Secretary Hayes, and
the Department of the Interior. They have worked hard on these
matters over the last two years. Most importantly, we want to state
our appreciation for the sacrifices made by our non-Indian neigh-
bors who have never wavered in their insistence that the United
States should honor its promises to the two Ute Tribes. They are
honorable people. Above all, the two Ute Tribes of Colorade have
been more than compromising and have saerificed for decades, for
we are honorable citizens, too. Thank you. God bless each and
every one of you.

[Prepared statement of Mr. Baker appears in appendix.]

The CHAIRMAN, I thank you and | commend the uncommon pa-
tience that both tribes have shown in this matter.

I believe it is correct that collectively the two tribes represent
perhaps between 5,000 and 6,000 people, the enrollment of both
tribes. There must be hundreds of communities in the United
States that have between 5,000 and 6,000 people. Can you imagine
the unmitigated hell they would raise if their community had to
wait 132 years for water. They would be up here tearing down the
walls of this place. And yet, the Ute Tribes have shown the pa-
tience to try to work with their neighbors and try to work with
Congress in waiting that long for water. So I do want to commend
vou for that.

Let me ask you a couple of questions. The year 2000 is kind of
a key word not only because it is the millennium, but that project
was supposed to be built by now, as both of you chairmen remem-
ber. It iaa not even turned a blade of ground yet. We had kind of
a ceremony about 6 or 8 years ago in which we tried to get it start-
ed and we could not because we were sued. | say “we” because I
Ehm just a shameless supporter of it and don't mind who knows

at.

If we cannot get this thing going or it falls apart for some reason
and we cannot pass it, and if it does not look like there is any hope
to passing it, then if there is no legislative settlement, how are you
going to secure your water rights? Do you intend to go back to
court? Have you reached that bridge yet, Chairman House?

Mr. House. Mr. Chairman, I think the question that is lying out
in front of us, there are a lot of unresolved issues that we need to
take care of. I think when we talk a little bit about the number
of tribal members that we have, the Ute Mountain Ute Tribe has
right now approximately 2,700 membership. When we actually
started talking about this Animas-La Plata project 36 years ago,
probably the tribal membership was right around about 600-700.

The CHAIRMAN. So it has quadrupled or more.

Mr. House. Right. So what has happened to the tribe is that the
water is going to bring our economical base. When vou talk about
what are the tribes going to do if we do not get any kind of a settle-
ment, most likely the way we will approach it is we will try to pur-
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sue every avenue that we possibly can and work with the Depart-
ment of the Interior, work with the various parties involved with
it. If we are not successful, then the final part of it would be to
ﬁll:r to court. I do not think the two Ute Tribes, especially the Ute

ountain Ute Tribe, as leader of the Ute Mountain Tribe, [ would
not want to do that. It would not only cost a lot of bucks, but also,
just like you mentioned earlier, there is no win-win situation to
that type of approach. So we will work with them as much as we
can and hope to come up with a solution. But if not, then I think
the only way we can handle that is to finally have our say in court.
hT];E CHAIRMAN. Chairman Baker, would you like to comment on
that!

Mr. BAKER. Yes, Mr. Chairman; going to court is always an op-
tion for any society. That is the last resort that I want to pursue.
However, I think everyone in this building knows all of the alter-
natives and all of the options that are available to us.

My father was here testifying for this project in years past and
he is 83 years old now. My uncle is in his seventies. I have a long
list of relatives who have been here sup rtinﬁ this project. As you
noted earlier, five different chair indivigzals ave been here. Now
I am pursuing what they dreamed about many years ago—to have
this project and be able to supply the water and have the water
available.

We have a population of 1,300 tribal members and, as I stated
in my testimony, we are continuing to grow. And as populations

, we are aware that the needs of people grow, including the
guthem Ute Indian Tribe. Yes, we have discussed options and you
are well aware of what they are.

The CHAIRMAN. [ hope that you will be the last chairmen that
ﬁav& to come back and fight this fight. Maybe we can get the thing

one.

I would like to ask both of you, as you know, we have limited
time so we have people that testify but anyone can submit written
testimony for the record, which we do study and try to factor in.
We have heard from an individual or two claiming to represent the
Ute Indians who are opposed to this project. I would like to ask if
that settlement within the tribe, I realize you are both elected by

opular vote which I assume does not mean 100 percent support,
just like it is with me or anyone on this committee, but how wide-
spread is that opposition within the tribes? Is it just a few people,
or is it rather broad? Chairman House?

Mr. House. Senator Campbell, the individual that you are talk-
ing about really does not have any influence on the Ute Mountain
Reservation other than the concerns that he had as far as the
project continuing. As you are well aware, the two Ute Tribes or
any Indian reorganization tribe has a constitution and by-laws that
they operate under. Under our constitution, it says the elected
leaders now will be elected by the tribal membership and they will
be the spokesperson on any issues that relate to tribal matters,
whether it be water, health, or education. These are the individuals
who are going to be talking about it.

So when you talk about somebody who is out there trying to do
whatever it is they want to do, they certainly are allowed to say
whatever they want, but officially, as a tribal official elected by its
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membership, they really do not have any ground to stand on other
than just saying what he or she feels about some of the issues that
relate to things as far as the tribe. So I really do not have any con-
cern about the things that he is saying. A lot of the things that he
is talking about simply do not fit the way we want to lead our
tribe, the way we see the Animas-La Plata project. We see that it
is going to be a great financial base for the tribe. So that is where
I stand and that is what we advocate for the membership of the
Ute Mountain Ute Tribe.

The CHAIRMAN. And with the Southern Utes, is there mostly sup-
port for the project?

Mr. BAkER. Mr. Chairman, as vou are well aware, you and others
in your ecapacity were elected by a certain percentage of the people
to represent the United States of America. You are the ]]JG]il:}’-
makers for this great Nation of ours. 1, comini from a small tribe
with a population of 1,300, am also elected my membership
through a democratic process, the process of electing the person
most qualified to do the job. I, too, share the same responsibilities
as you do. I am a policymaker for the Southern Ute tribal member-
ship. And as you all know, in this country we have freedom of
speech. Any individual on our reservation can express their
thoughts and their opinions,

The person you may be referring to, in my view, in the last 1'%
years since ] moved back home to my community, 1 attended a
meeting and the only reason people showed up was to come and see
me because I was running council at the time. There is a so-called
group in our community and, in my view, that “group” consists of
one member. One member is not going to influence the voting ma-
jority of the Southern Ute Indian Tribe. There is support for John

aker and his position. I support the project and I have the mem-
bership's support as well.

The CHAIRMAN. The unfortunate part about that is the media
rarely carries the positive impact of the many. It usually carries in
the headlines the opposition of the few. If you do not believe that,
come to some of our town meetings. You can carry on with all kinds
of good projects and good discussions within the group, and if one
guy is outside with a protest sign, guess what is in the newspapers
on the front ‘imga-—-the guy with the protest sign. So I understand
that very well.

Thank you. We may have some further questions as we try to
frame this. I invite you to stay through the rest of the testimony,
if you can, Chairman Baker and Chairman House. Thank you for
being here.

Mr. Housk. Thank you very much.

Mr. BAKER. Thank you.

The CHAIRMAN, We now move to panel [I, Kent Holsinger, assist-
ant director, Department of Natural Resources for the State of Col-
orado; Wendy Weiss, the first assistant attorney general, Office of
the Attorney General, Sta‘e of Colorado; and Thomas Turney, State
engineer, Office of the State Engineer, State of New Mexico. If you
folks would come to the table, please.

We will begin in the order as listed on the hearing notice, start-
ing with Kent first, then we will go to Wendy, and Thomas last.
You complete written testimony will be included in the record so
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you do not need to read it verbatim. If you would like to abbreviate
qur statement, that would be fine.
ent.

STATEMENT OF KENT HOLSINGER, ASSISTANT DIRECTOR,
COLORADO DEPARTMENT OF NATURAL RESOURCES, DEN-
: VER, CO

Mr. HOLSINGER. Thank you, Mr. Chairman. It is a great pleasure
and a great honor to be here before the committee today on behalf
of Governor Owens in support of S. 2508, the Colorado Ute Indian
Settlement Act Amendments of 2000. The State of Colorado very
much appreciates your long-standing leadership on this issue. We
appreciate your introduction of the bill and Senator Allard's co-
sponsorship as well.

If I eould summarize briefly Colorado’s position on moving for-
ward with this legislation in finally completing what has been long
due to the tribes, it would be in just a few words. Those would be:
It is about time. It is about time the Federal Government fulfilled
its commitment to the tribes. It is about time we buried the broken
promises. It is about time we built the Animas-La Plata project.

This project, as you pointed out, Mr. Chairman, has been
through decades of exhaustive environmental and legislative re-
views. The conclusion of all of those reviews, particularly the most
recent, is that this is the only way to fulfill our commitments to
the tribes without destroying communities, displacing families, and
entering protracted litigation. That would be a terrible result for
everyone involved. If we fail in these efforts, the tribes can have
the courts take up the issue. Again, that is something, Mr. Chair-
man, that no one can win if this all comes to the courts to resolve.

I would like to point out as far as environmental compliance, the
scaled-down project has the blessing of the San Juan River Recov-
ery program, the very program set up to recovery the endangered
fish in the San Juan River. We have slimmed down the project to
the point where it could even have benefits to the endangered fish
in dry years. It is going to give us some additional flexibility to
manage with that we would not have otherwise.

There has been criticism that this project could affect elk habitat,
trout fishing, and recreation. Actually, there will be very minimal
impacts. In fact, in Colorado we have so many elk the Division of
Win]ife are having trouble managing them. They are literally eat-
ing themselves out of house and home. So any impacts are going
to be negligible there.

As to the fishery, the project will not only create a new fishery,
but it will give us additional flexibility that we can use in dry years
to help water supplies for the endangered 5Fecies and for sport fish
alike. So there is a real benefit there as well.

Even with those benefits, there is also mitigation for the project.
There will be 200 acres of wetlands, and 3,000 acres of wildlife
habitat preserved through Jla.urchase, lease, or acquisition that we
would not otherwise have. There are many, many good reasons to
support this project.

o touch on one last issue: Deauthorization, the State of Colo-
rado is very much opposed to the Administration’s view. But we are
encouraged that l\ﬁ Hayes' testimony reflected a willingness to
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work on that. We feel this iz not the place or the time for the Ad-
ministration to tamper with that complex array of State laws and
treaties that make up the law of the Colorado River. So that is an
important issue for us as well, Mr. Chairman.

In summary, [ would just like to say that the State of Colorado
greatly appreciates the tribes’ lcmE patience and outstanding perse-
verance E::r this issue. We thank their non-Indian neighbors for
their willingness to compromise. And we thank you again for your
great leadership. We hore to see this project and the settlement
completed once and for all. Thank you, Mr. Chairman.

[Prepared statement of Mr. Holsinger appears in appendix.]

The CHAIRMAN. Thank you.

Wendy, if you would like to proceed?

STATEMENT OF WENDY WEISS, FIRST ASSISTANT ATTORNEY
GENERAL, OFFICE OF THE ATTORNEY GENERAL, STATE OF
COLORADO, DENVER, CO

Mz, Weiss. Thank you, Mr. Chairman. Good afterncon. I am
Wendy Weiss from the Colorado Attorney General's Office, rep-
resenting Attorney General Ken Salazar. Thank you, Senator
Campbell, for the opportunity to testify today. Thank you for your
leadership in sponsoring this bill, yours and Senator Allard’s. It is
a privilege and a pleasure to be ab{e to testify on behalf of this his-
toric legislation.

As you have said, the clock is running on our opportunity to re-
solve the tribes' claims without litigatiun, Achieving that final set-
tlement is very important to Colorado. I think you will see from our
testimony that the Governor and the attorney general speak with
one voice on this. Without settlement, as you have pointed out, the
State, the water users, the United States, and the tribes af. ear
headed for years of costly litigation that would pit nei rs
against neighbors and destroy years of cooperation and good rela-
tions that have existed in southwest Colorado. And if the tribes
prevailed, existing non-Indian farmers and ranchers would lose
their water and the entire agricultural community would suffer,

We thought we had settled the tribes' claims with the passage
of the 1988 Settlement Act. But the Animas-La Plata project, as it
was then conceived, was unable to meet the requirements of the
Endangered Species Act and the Clean Water Act and raised cost
concerns.

S. 2508 resolves those issues. It authorizes a drastically reduced
project that completely eliminates irrigation in order to comply
with the Clean Water Act, it reduces project depletions to comply
with the Endangered Species Act, it costs less than half of the
original project, it allocates two-thirds of the project water to the
Indians, and the remainder of the water will go to growing cities
in Colorado and New Mexico who will pay their full share. Finally,
it helps preserve the existing agricultural economy of the region in
two ways. First, it satisfies the tribes’ claims so they will not be
taking water awa{l from the existing water users, and, second, it
relieves much of the pressure to dry up farms and ranches to pro-
vide water for the growing cities.

There are no longer any good reasons to oppose this project. It
has been studied extensively, as you have pointed out, and every
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alternative has been explored. This is the only feasible way to sat-
isfy the tribes' claims with certainty and in a reasonable time and
still comply with all the Federal environmental statutes. It also re-
spects the tribes’ right to self determination and their choice in
this.

This bill generally incorporates the recommendations of the Ad-
ministration, but they have expressed reservations in three areas.
I would like to discuss those just very briefly.

The first is environmental compliance, As the Administration has
recognized, this bill does explicitly require the Secretary to comply
with all the national environmental laws. I am very encouraged by
the dialogue between you, Senator Campbell, and Deputy Secretary
Hayes on that today. It looks like that can be resolveg,

The deauthorization issue is a very important one to Colorado.
Deauthorization would raise issues involving the Colorade River
Storage Project Act and the Colorade River Basin Project Act that
shuulg not be addressed piecemeal in narrow tribal settlement liti-
gation when it could have far-reaching implications for the law of
the Colorado River. This bill addresses the fear that the downsized
project is an opening wedge for a larger project by explicitly stating
that no additional project facilities will be built without the pas-
sage of additional le, 'siatiun. which, in effect, requires a whole new
authorization and does not raise these complex law of the river
issues. Our office and the State are certainly committed to working
with Congress and the Administration to resolve that issue,

Finally, on the issue of repayment, we agree with the Adminis-
tration’s principle that the non-Indian project partners should pay
their fair share of the costs. 5. 2508 would allow them the option
of satisfying their repayment obligations up front and achieving
some certainty. That is something that the gtate supports. Again,
we are very encouraged by the dialogue that we hear.

In conclusion, this bill authorizes a very different project from
previous versions of Animas-La Plata. It will provide environ-
mental justice to the tribes in an environmentally responsible way
and at a reasonable cost. I hope you will not let this opportunity
slip away. Attorney General Salazar is very committed to working
with Congress and the Administration to achieve final settlement
this session. Thank you very much.

[Prepared statement of Mr. Salazar appears in appendix.]

The CHAIRMAN. The Attorne Generarmmes from an area of Col-
orado where water is life itself, so I know his background and his
interest in water projects.

Ms. WEISs. Extremely strong. Thank you.

The CHAIRMAN. Thank you.

Mr. Turney.

STATEMENT OF THOMAS C. TURNEY, STATE ENGINEER, OF-
FICE OF THE STATE ENGINEER, STATE OF NEW MEXICO,
SANTA FE, NM

Mr. TurNEY. Mr. Chairman and committee members, thank you
for the opportunity to testify on S. 2508. I testify this afternoon on
behalf of the State of New Mexico.

5. 2508 authorizes the Secretary of the Interior, acting through
the Bureau of Reclamation, to construct, operate, and maintain cer-
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tain water diversion and stnra%e facilities under the Animas-La
Plata project authorized by Public Law 90-537, approved Septem-
ber 30, 1968. It is our understanding that the facilities authorized
for construction by S. 2508 would be operated consistent with the
provisions of the Animas-La Plata Project Compact, which was ap-
proved by Congress in Public Law 90-537.

We support this bill as it proposes to amend the Colorado Ute
Indian Water Rights Settlement Act of 1988 to provide for final set-
tlement of the clgairns of the Ute Indian Tribes. The bill authorizes
a smaller, reconfigured project than originally contemplated at the
time of the 1988 Act. s

The project has significant benefits for many communities in
northwest New Mexico. The need for a dependable water supply for
northwest New Mexico has long been recognized. Communities
along the Animas River divert water from a river which has his-
torically, during periods of extended drought, run dry. Upstream
raw water storage must be provided so that water can be released
into the river when the river approaches a low flow stage. If water
is not available in the river, communities will simply run short of
water for drinking or bathing or other municipal purposes. But
doing without water is not really an option. People cannot survive
without water. Wet water in a dry State such as New Mexico is a
necessity, not a luxury.

The reconciled Animas-La Plata project is designed to provide a
source of wet water during these periods of low river flow for both
Indian and non-Indian communities in New Mexico. New Mexico
must strongly support a project that provides dependable wet
water for its citizens.

S. 2508 is the result of laborious negotiations. The bill creates a
reconciled project which, while providing wet water to New Mexico,
also contains many additional features. The reconciled project sig-
nificantly reduces project costs; it reduces river depletions to a level
that will provide protection for an endangered species; and it pro-
vides protection for senior New Mexico water right holders. The bill
further provides for an assignment of portions of the water right
permit, earlier endorsed by the State Engineer to the Department
of Interior, to New Mexico project beneficiaries who have or will ac-
tually put the water to beneficial use.

The bill includes language to ensure that the Animas-La Plata
project can deliver wet water to the Navajo communities in the
area of Shiprock, NM. Over the past two decades Shiprock's popu-
lation has swelled. The conveyance pipeline contained within the
bill, as a non-reimbursable feature, is essential to address the pub-
lic health and safety of these Navajo communities. Our support of
this Navajo municipal pipeline assumes that the Navajo Nation
will not file additional claims against the New Mexico non-Indian
beneficiaries of the project.

It is important, not only to New Mexico water users but to all
water users in the San Juan River system, that storage of the
Animas flows be implemented in order to make the water supply
available from the San Juan River system usable for development
of the water apportioned to the States of Colorado and New Mexico
by the Upper Colorado River Basin Compact. Further, storage and
regulation of Animas River flows, in concert with the regulation af-
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forded by Navajo Reservoir, can enhance the success of the San
Juan River Basin Recovery Implementation ProFram to achieve its
goals to conserve endangered fish species as well as to proceed with
water development in the San Juan Basin.

In closing, S. 2508 will aid in providing a dependable water sup-
ply for Indian and non-Indian communities in northwest New Mex-
ico., Northwest New Mexico is growing and it is important to pro-
vide an adequate water supply for the area’s future.

Thank you, Mr. Chairman.

The CHAIRMAN, Thank you.

Thank all of you for appearing. Let me make a comment about
each of your testimony.

Kent, are you an attorney, by the way?

Mr. HoLsINGER. Yes, Mr. Chairman.

The CHalRMAN, In Colorado, I do not know of anybody who runs
for public office that is not asked somewhere along the line about
water. It is totally different back here. They store about 15 percent
of their water needs in the East and we store 80 to 90 percent out
there. | guess you could get through any kind of a campaign back
here talking about the subways or education or whatever and not
ever mention water. But out there, if gu are not concerned about
water, you are not going to serve in office. That is how our people
believe. Am [ right about that? [ think I am.

Mr. HoLsINGER. Yes; absolutely, Mr. Chairman.

The CHAIRMAN. Let me mention a couple of things because you
did mention the elk and how some people say that developing this
might destroy the habitat or the elk routes. Are you familiar with
the Durango area?

Mr. HOLSINGER. Yes, Mr. Chairman; vaguely.

The CHAIRMAN. You know that there is a huge elk herd that beds
down every winter literally among the houses on a development
called the Ranches up valley. They do not even move if you are
right out among them. We have a ranch down by Ignacio and we
have elk on the ranch every winter. I will tell you something about
elk: they do not run from people, they run from danger. If you do
not bother them, they just sort of move over. If you go over by
Ouray and you drive down from Ouray to Ridgeway, there is a
huge elk herd that stays all winter right in that valley. They are
there all the time. People stop their cars and take pictures of them
and lean over the fence and watch them and the elk just watch
them back. Nobody runs from anybody because they do not feel in
danger.

S:Ewhen ople tell me, oh, gosh, you cannot do this, you will de-
stroy the whatever and you will scare off the elk, I do not believe
that because I have been arcund elk my whole life and as long as
they are not in danger and they do not feel they are being hurt,
they can coexist pretty darn well. I think, frankly, people like that,
too. It is one of the great attractions of Colorado, that you can actu-
ally see the elk herds right out of the window in many places. I
just wanted to point that out. I do not believe it.

If the Ute Tribes were given a bunch of money, say $100 million,
to purchase water rights, would environmental groups have the
legal right to challenge the tribes' application to change or how
that water was being used?



47

Mr. HoLsiNGER. Yes, Mr. Chairman; I think it could be a com-
plete administrative nightmare, not only for the tribes, but for the
communities. We are dealing with issues where our State laws
would apply to existing water rights and the tribes just would not
have the flexibility to use that. In fact, they might not even be able
to use it except for certain times of the year, for example, the irri-
gation season. So I really do not think that situation could ever be
workable for the tribes or for the communities.

The CHAIRMAN. I do not either. I kind of thought you might be-
lieve that way but I needed to ask for the record.

Wendy, vou mentioned the cost from the standpoint of lost good
will and loss of agricultural and so on. I heard one time that if the
tribe did have to go back to court and they won their law suit,
which I believe that they have a very strong case, that roughly one-
fourth to one-fifth of all ranchers in the Mancus Valley would lose
their water rights. Have vou heard that?

Ms. WEIss. at I have heard, Senator Campbell, is that on the
La Plata River, which is already vergl. ve?‘:{ water short and fully
apportioned between Colorado and New Mexico, that the tribes
would have the most senior rights on the river and that they could
displace all the existing irrigators, basically take all the water of
the La Plata River, if they were to prevail in court.

The CHAIRMAN. Can you imagine the lost good will and the “hate
Indian” resentment for a rancher who was trying to raise his fam-
ily and put his life’s savings in a piece of ground and suddenly find
out he has a piece of desert because he lost his water to an Indian
claim. That is what all the people in the southwest really want to
avoid. We know that in many cases there just simply is not enough
water. The only way we can share it is to store it. We cannot keep
going the way we have been.

Let me also ask you, do you believe the opponents of the project
have any reasonable basis to challenge this gill as threatening to
the environment, health, or welfare of citizens? We hear the scare
stuff a lot.

Ms. WEIss. Absolutely not. I think this latest draft EIS indicates
that this is the most environmentally satisfactory way to resolve
the claims. I think one of the things that is indicative of how little
people have to complain of is kind of the nitpicking criticisms that
are being leveled at this legislation. They are not real solid envi-
ronmental eriticisms, they are kind of procedural things. They are
ve’?;‘pett}*,

e CHAIRMAN. You limbably know that this is not the first area
that has been studied. | see a couple of gentlemen out in the audi-
ence, including Fred Crager from %’urﬂngu, who were dealing with
this 30 years before | ever got interested 1n it, and there were other
people before them. This is not the first one. This is probably the
50th one looked at.

I remember when [ first got involved in this some years ago peo-
ple told me how environmentally damaging it was. It would seem
to me that where it is, which is sort of a natural bow out of the
stream, is less environmentally damaging than if you tried to block
a stream, as most traditional dams have been. All of the things I
have read based on when they would pump, during flood stage,
nighttime and so on, would not affect the rafters, would not de-



48

crease the volume in the daytime. It would seem to me that a lot
of the safeguards have been built in.

I am not an expert on this, but maybe there is no impoundment
that is in perfect harmony with the environment, unless God put
it there. But impoundments are made by nature even now; 25
years ago there was a landslide over in western Colorado and it
created a new lake. It got so big they were worried about it wash-
ing out so they cut a ditch in it to let some of the water out. But
that lake is still there and I do not think that has been environ-
mentally damaging. So lakes get created.

Ms. WEIss. Senator, I just wanted to add that it is disturbing
that people still talk about it as if this were a project to dam the
Animas River and do not realize it is not, and then, of course, they
complain about the cost of pumping water uphill. But that is be-
cause it is not damming the Animas River and it is going to have
such a minimal effect.

The CHAlEMAN. One of the problems with this in the 20 years [
have been fooling with it is there is a lot of misinformation I{oating
around, which does not come as a surprise to me.

Mr. Turney, first let me commend you on having two very fine
Senators who have always been there for Native people. Senator
Domenici and Senator Bingaman have always been right at the
frunt] when we talk about Indian education or fairness for Indian

eople.
> The State of New Mexico does support the bill, as I understand
it. Have you seen anything in the bill that you would recommend
be changed?

Mr. TurneY. Yes, Mr. Chairman; there are two minor changes.
One makes reference to what was called the Animas-La Plata
Project Compact which was actually within the original 1968 au-
thorizations. The other deals with the transfer language of the per-
mit from the State Engineer to the beneficiary users who will actu-
ally put the water to beneficial use in New Mexico. Again, those
are just minor changes.

The CHAIRMAN. If you would give those to us in writing, we will
see if we can fit those into the lanﬁa%e of the bill.

Mr. TURNEY. Yes, sir; we would be glad to do that.

The CHAIRMAN. I would appreciate it.

We have heard a number of practical benefits for the Indian
tribes, including the Navajos that live around Shiprock. What prac-
tical benefits to the State of New Mexico would be accrued? It basi-
cally would be water for Farmington as municipal water, is that
right?

r. TURNEY. Yes; the municipal water supply for the ecity of
Farmington, Bloomfield, and Aztec, as well as about 13 rural water
associations in the Farmington-Bloomfield-Aztec area.

The Navajo Indian Reservation begins west of Farmington. There
is an existing pipeline that is undersized and cannot adequately
serve the area west from Farmington to Shiprock. What will be
done as a part of this proposed Amimas-La Plata project will be the
construction of a pipeline which will serve communities basically
beginning at Farmington and going west all the way to the Navajo
community of Shiprock. So there will be literally tens of thousands
of New Mexicans who will benefit from the proposed project.
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The CHAIRMAN. Clarify this for me. We do the same thing with
Colorado. In the original 1988 settlement bill, the State of Colorado
was required to put in a pipeline from the Dolores project to the
Ute Mountain Ute Tribe. The State of Colorado financed that pipe.
This particular one you are talking about in New Mexico, is that
beinf financed in the bill or is the State of New Mexico pay for that
pipeline?

Mr. TURNEY. Chairman, that will be within the bill as a non-
reimbursable cost.

The CHAIRMAN. 1 see.

Thank you. I have no further questions. But, as with the other
panel, we may have some written questions from the committee
that they may send you which we would ask you to respond to. The
problem with this place is we all have to dbl;' three things at the
same time, so we are sEread a little thin here.

Thank you very much for appearing today.

The CHAIRMAN. We will now move to panel III. Robert Wif%\}:;:
managing attorney, Rocky Mountain Office, Earthjustice Lega
fense Fund, Denver, CO, and Jill Lancelot, Taxpayers for Common
Sense, Washington, DC.

As with the other panels, we shall proceed in that order with
Robert first and then Jill. Welcome to the committee.

STATEMENT OF ROBERT WIYGUL, MANAGING ATTORNEY,
ROCKY MOUNTAIN OFFICE, EARTHJUSTICE LEGAL DEFENSE
FUND, DENVER, CO

Mr. WivyGguL. Chairman Campbell, members of the committee, I

appreciate the opportunity to be here with you today.
ver the years I have given advice about the Animas-La Plata
roject to a number of different groups—the Four Corners Action
aniitien, the Sierra Club, Taxpayers for the Animas River, and
others. As Mr. Hayes stated earlier, this project has been steeped
in controversy over the years, there is no question about that. It
remains steeped in controversy today. I am afraid that it falls to
me today to make concrete that controversy in this hearing today.

This project has changed over the years. It is smaller than it
used to be and about two-thirds of the project is now dedicated to
the Colorado Ute Tribes. Unfortunately, Animas-La Plata still has
environmental impacts and it has very few identifiable economic,
environmental benefits against which to balance those things. In
addition, it has significant uncertainties about its environmental
impacts in the future. For these reasons the organizations must
continue to oppose S. 2508 as well as the Administration’s proposal
which is quite similar.

First, let me address this. With respect to the Administration's
claim that the current proposal has fewer environmental impacts
than past versions, that is true. The proposal as it stands now is
simply for facilities to pump water up into a reservoir in Ridges
Basin. There are no delivery facilities associated with that, and
there are no end uses associated with that.

Clearly, in the past when there was irrigation and the other
things associated with the project there was more to look at. How-
ever, the Ridges Basin Reservoir, and whatever comes out of that,
still has environmental impacts. The draft Environmental Impact
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Statement, which has just come out, does state that downstream
into New Mexico in dry years there will be de-watering if the
Animas River significantly impacts on fish habitat, which cannot
be mitiﬁated according to that statement in the Animas River.

It will impact up to 3,000 acres of upland habitat. That is signifi-
cant. I must disagree with those who believe that it is not,gphat
is a large amount of upland habitat to be impacted. Those are real
impaects. It uses a lot of power to pump water uphill into a res-
ervoir, for which, at this time, there are no identified uses. | be-
lieve that is significant. I believe it is fair to say that that is signifi-
cant.

In addition, the impacts of projects like this are not always
known fully. These are complex systems. Let me give you an exam-
ple of Windy Gap Reservoir on the Colorado River. It is a small res-
ervoir. | am sure that you folks are familiar with it up there. At
the time that Windy Gap was put into place, no one knew that it
was going to become a reservoir of whirling disease later in time.
These things are not always known.

Now, against what are we to balance these sorts of impacts,
smaller though they are.

The Administration proposal at this time provides only for a res-
ervoir, essentially at the top of the hill, and the only place the
water can go is back downhill into the river. Just about 2 years
ago, Commissioner Martinez, in testifying on Animas-La Plata,
asked this question:

How is the Secretary of the Interior expected to deliver water to the tribes for
M&] purposes with only these three facilities and no pipelines?

And he went on to ask,

How is environmental impact analysis to be performed without knowing what will
follow this initial facility?

Those remain good questions which I believe it is fair to ask in
the context of the analysis of this project.

The failure to look at what uses the water in this project will
have has real world implications. First, this remains a reclamation
project. Under the original Settlement Agreement it was stated
that NEPA would appﬂ to this project, and all of those laws do
apply to the project and those things do call for a cost-benefit ratio
to be prepared. Based on the documentation that we have seen
from the Bureau about this version of the project, we do not believe
that a positive cost-benefit ratio can be shown, largely because
there are no identified uses for the water at this time.

In addition, we do believe that the Clean Water Act, through sec-
tion 404 and its requirement of analysis of reasonable alternatives,
requires that uses of the water be identified so that reasonable al-
ternatives that address those uses can be reviewed. We do believe
that those are fair statements and fair questions to ask.

Again, just a couple of years ago Commissioner Martinez testified
that he thought a planning report on a project like Animas-La
Plata should address economic feasibility and financial viability. 1
would say that is particularly true with respect to the one-third of
the project which is currently dedicated to non-Ute interests.

[ do want to address the question, because it has been stated
passionately and it deserves an answer, of whether it is correct to
say what will this water be used for if it is to go to the Colorado



51

Ute Tribes. The question deserves an answer. And [ believe the an-
swer to that must be, yes. Winters Doctrine rights, such as the
tribes’ hold, we have no say, and no one has any say, about what
they would wish to do with these rights. These are project water
rights. The original Settlement Agreement indicated that this
project was g‘ui§ to go through the usual process for these kinds
of settlements. Under reclamation laws, we believe that it is appro-
priate, and under the National Environmental Policy Act we think
it is appropriate.

I'm sorry, do you have a question, Senator?

The CHAIRMAN. I just had to clarify something. I will ask it as
soon as you finish.

Mr. WivcuL. Okay. Another way to put this is given that res-
ervoirs and taking significant amounts of water out of streams does
have impacts on the stream from which the water is taken, on the
place where the reservoir is built, and uses of that water have im-

acts. You have probably heard the saying that it is necessary to
greak a few eggs to make an omelet. It is also fair I think to ask
that if you are going to break eggs, will there be some kind of ome-
let at some point in the future. And that is what loukinF at uses
and looking at costs and benefits that flow from building the
project and those uses that come from it will show you.

The bill as it stands does I believe contain what is sufficiency
language. It is clearly intended to influence in some fashion the
outcome of judicial proceedings relating to this project. We continue
to believe that that kind of fanguage is not appropriate. We hope
that the Administration will continue to oppose that kind of lan-
guage. We think that if a project like this is to go forward, it
should go forward on its own merits and without any sort of thumb
on the scales when that time comes.

In closing, I would like to state again for the record that the con-
servation and taxpayer groups which have opposed the Animas-La
Plata project and ruuked for different alternatives do not oppose the
Ute Tribes. I believe it is possible for people of good will and good
faith to ask whether there are other alternatives that can work in
this situation. I recognize there is passionate opposition to that
idea. One could not help but recognize that after listening to the
debate over this project over the years. However, those groups did
pmxose a market-based alternative, which they were not required
to do, which they did at considerable expense, and which they did
because it was t{m right thing to do at that time. I do not believe
that that alternative should be seen, as has been often character-
ized, as a pay-off. That was an attempt to find a solution. We be-
lieve that solution has a great deal of merit as a market-based so-
lution. We do not believe that it is infeasible or too complicated. We
think it should be given a hard look.

With respect to some of the testimony that you have heard here
today and the information that is in the Bureau's draft Supple-
mental Environmental Impact Statement, this time around it indi-
cates that a non-structural alternative would have more impact on
wetlands than alternative 4, the Administration proposal. We do
not believe that is correct. I believe that it is based upon incorrect
assumptions about whether water would be moved off the land,
and when water would be moved off the land, whether those losses
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can be properly mitigated, and what those losses should be bal-
anced against.

Again, I appreciate the opportunity to be here today to give the
committee our views. | am afraid that this entire controversy and
process has been characterized over the years by perhaps sharp
opinions on both sides, and 1 want to make it clear that I do appre-
ciate this opportunity.

[Prepared statement of Mr. Wiygul appears in appendix.]

The CHAIRMAN, I thank you.

Ms. Lancelot.

STATEMENT OF JILL LANCELOT, TAXPAYERS FOR COMMON
SENSE, WASHINGTON, DC

Ms. LANCELOT. Thank you, Mr, Chairman. I, too, want to thank
you for this opportunity for us to give our views on this project. My
name is Jill iancelot, I am co-founder and legislative director of
Taxpayers for Common Sense. We are a non-profit, non-partisan
advocate for American taxpayers. I just want to make it clear that
we are not an environmental group but we do work with environ-
mental groups. We are part of the “Green Secissors” campaign
where taxpayers and environmentalists work together to cut waste-
ful Government spending that environmentalists see as harmful.

Since its founding in 1995, we have been consistently opposed to
Animas-La Plata because of its cost to taxpayers. We remain op-
posed to this project as it is embodied in S. 2508.

I also want to make it very clear up front that we recognize the
commitment made to honoring the water rights of the Ute Tribes
and we agree that obligation to the tribes must be met. However,
we believe there are ways to accomplish that goal that cost less
and make more sense.

We are opposed to S. 2508 because it shifts a portion of costs
from beneficiaries to taxpayers, it violates reclamation law, and the
bill does not deauthorize the original ALP project.

The Reclamation Act of 1939 requires t.]l)'mt the Secretary of the
Interior submit a report to Congress addressing the costs, the prob-
ability of repayment, and feasibility of the proposed project. No
such report has been provided to Congress or the public in this in-
stance.

We also have serious concerns with the financing scheme in
5.2508 which requires non-tribal municipal and industrial bene-
ficiaries to repay their capital obligations in one lump sum, of an
undetermined amount, in advance of construction. This one time
pre-construction payment is not adequate to protect taxpayers. And
that is what Taxpayers for Common Sense are about. We are here
to protect taxpayers.

he financing scheme is contrary to Federal reclamation law,
and flies in the face of current financial reforms in Federal cost
sharing. There are two fundamental principles behind the current
policy: First, to assist Congress in assuring the true need for the
R{rﬂject by requiring that non-Federal interests pay the full cost of

&1 water supply for multiple purpose projects, and second, to as-
sure the direct involvement of those non-Federal interests in con-
trolling project costs.
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Federal agencies have a long and notorious history for building
projects that end up with large cost overruns. By using the lump
sum payment approach, the Department of the Interior also evades
the requirement of public participation and public hearings on re-
payment contracts.

Additionally, there are a number of hidden costs—pumping the
water uphill, salinity control. The legislation also defers operation
and maintenance and replacement costs until the tribes use the
water. And since the Bureau of Reclamation predicts that much of
that water will not be used for the next 30 to 100 years, it is the
Federal taxpayers who will pay these millions of dollars for the un-
used project for decades to come.

S. 2508 attempts to obligate the Federal Government to pre-
maturely financing construction of ALP. It is not possible to deter-
mine whether the project would be beneficial to taxpayers without
a cost-benefit analysis.

Mot only does this project lack a full description of the potential
costs, but the uses for the water are hypothetical. In fact, specu-
lated uses for the water—golf courses, dude ranches and the like—
we feel reveal that there is really no market for the water. Federal
taxpayers should not be required to pay for a project that has no
real identified needs and purposes.

With respect to deauthorization, this bill does not deauthorize
the other features of the ALP project contained in the 1988 Settle-
ment Agreement. The legislation does not resolve the controversy
associated with this project particularly since it still maintains au-
thorization to construct the irrigation and other features of the
project. We would oppose, and would urge members of the commit-
tee and Congress to oppose, any legislation which fails to explicitly
deauthorize the remainder of the project.

In conclusion, I would like to say that we do not believe that it
is necessary to craft legislation in this form in order to meet the
obligation to the tribes. Organizations that have opposed the
project, including SUGO, the Southern Ute Grassroots Organiza-
tion, have all urged the Department of the Interior to develop an
approach that would provide water to the tribes through re-oper-
ation of existing storage facilities and the purchase c-% available
water rights that can be accomplished on a schedule that would
satisfy the need for water as it arises. Thus, the Federal taxpayer
would avoid the enormous up front costs that are now associated
with the current proposal.

We encourage Congress to oppose any legislation that makes
Federal taxpayers sign a blank check, that violates Bureau of Rec-
lamation law, that fails to deauthorize the original project, and sets
a dangerous precedent for future taxpayer subsidies. Thank you.

[Prepared statement of Ms. Lancelot appears in appendix.]

The CHAIRMAN. Thank you.

I have several questions. Let me start with you, Jill. [ was jotting
notes down here as fast as I could so I may skip around. Where
did you get your figures about salinity control? 1 do not know of
salinity as being a big problem in that area, frankly.

Ms. LancCELOT. I will let Mr. Wiygul respond. Again, this is a
taxpayer-environmental coalition. But I understand that as the
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water goes downstream it is going to pick up salt and bring it
downstream. That 15 my understanding.

The CHAIRMAN. That may be true at the mouth of the Colorado
as it goes into Baja or somewhere. I am not a water expert, but
I have never heard of salinity being a big problem in headwaters.
It is usually the further it gets down stream.

Would you like to say something about that, Mr. Wiygul?

Ms. LANCELOT. And 1 think that is what we are talking about.
As the water comes into New Mexico, I believe that is where——

The CHAIRMAN. But whether it is an impoundment or running
right down the river, the problem would be the same with salinity,
would it not, if there were some building up as it went down
stream?

Ms. LanNcELOT. If you would let me refer to my colleague.

The CHAIRMAN. Yes; please.

Mr. WivcuLr. I do not know those figures. I know at one time
there was a look at what the salinity control impacts or additional
costs associated with impounding water out of the system would
have. I could get you a citation for that.

The CHAIRMAN, Okay. If you could, 1 would appreciate that.

Jill, you mentioned a timeframe for the tribe not using their
water of between 30 and 100 years. Did I hear you say that?

Ms. LanceELOT. That is correct.

The CHAIRMAN. How do you know that?

Ms. LanceLOT. That is right from the draft Environmental Im-
pact Statement. It says in that draft EIS that the speculation is
that it is very possible that the tribes would not use it from 30 to
100 years. Just right out of the Environmental Impact Statement.

The CHAIRMAN. That may be a speculation, but I have never
heard the tribes say that at all. 1 t}ijnk they want to use it as
quickly as they can get it, frankly.

. Ms. LanceLOT. 1 just took it from the Bureau of Reclamation’s
igures.

g='Il‘lhf: CHaIRMAN. [ have never been considered a big spender.
When vou talked about spending taxpayers’ money, I had one of my
staff run up to my office and look up three awards I got 3 years
running by a group called the Watch Dogs of the Treasury for op-
posing frivelous spending. I thought I would tell you that.

Ms. LanceLoT. Congratulations. I am glad to hear it.

The CHAIRMAN. I am very proud of that. I have never considered
myself a guy that is going to throw money around. I just think
some things iave got to be paid for.

You are absolutely right when you talk about people being very
emotional about this. Igha\re to say, though, when you tell an In-
dian person who has waited 132 years for water that you are not
opposed to him, that he is a nice guy and you want to help him,
however, you are not going to give him his water, I do not know
what kind of response to expect other than some kind of an emo-
tional response. It is an emotional thing.

Water in our part of the country, as I mentioned earlier, water
is life and people are risht on the edge. Mark Twain had a great
saying years ago, he said “Whiskey is for drinkin’ and water 1s for
fightin’.” I think that adage is still alive in some parts of the west.

Ms. LanceLoTr. May I respond?
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The CHAIRMAN. Yes; please.

Ms. Lanceror. Well, I just want to remind all of us that this is
not just an Indian only project. One-third of this project is going
for non-tribal use. That certainly is the issue that we are most con-
cerned with, that the taxpayer will be subsidizing those people.
And let me also say that we actually have been silent about the
fact that the tribes will not be paying for any construction. The
tribes, under this bill, would get this constructed basically for free,
and we have been silent about that.

The CHAIRMAN. Subsidizing is not new around here. We sub-
sidize subways and airports and all kinds of stuff where money
goes out. But sometimes we subsidize things I think based on need
rather than whether it is cost-effective or not.

Ms. LANCELOT. We are here as an advocate for taxpayers. We be-
lieve that we should not be subsidizing programs and iruject& that
beneficiaries should be paying for. Andp that is also the law. The
reclamation law says that non-tribal interests should be paying
their fair share.

The CHAIRMAN. I do not want to get rhetorical, but do you believe
in subsidizing the poor, the homeless, things of that nature?

Ms. LANCELOT. Let me answer that by saying we believe in gov-
ernment and we believe in good government. %ur organization is
narrowly focused on cutting waste in the Federal Government. We
know and appreciate and support the fact that there are many
other organizations all over the country and the world that are
helping the poor and helping those folks that are needy. That is not
the focus of our organization. We have a very narrow focus where
we just simply say we cut wasteful Federal spending. So we do not
go to the other part of that.

The CHAIRMAN. I appreciate your comments.

I was in Kosovo recently. We were told by General Clark it is
going to cost us another $1.4 billion to get through the remainder
of the year for what the President hasica%ly thrust us into, and that
is just in Kosovo. In Kosovo we are replanting their farms, we are
recpening their mines, we are reopening their factories, we take
them shopping and to church, both the Albanians and the Serbs,
to prevent them from killing each other. We do all kinds of stuff
that I guess if you were going to measure from just a dollar and
cents standpoint, we probably should not do. But '} think when you
look at it in a hig%er picture, there are other factors that just are
not cost-effective. I try to think in those terms. But I appreciate
Your comments.
ﬂjﬂ[& LANCELOT. And I appreciate the way that you are looking at

5.

The CHAIRMAN. Let me ask you something maybe a little more
focused. The Federal Government has trust l:ﬁ)]i ations to the Indi-
ans based on treaties, as you know. It is a little bit like treaties
that we sign with foreign countries. We have that obligation. But
that is something that does not evaluate cost very well. ﬁiw do you
iactn;' that in associating the cost with a treaty obligation that we

ave’

Ms. LanceLoT. My understanding is that this is not a treaty,
this was a Settlement Agreement. And my understanding again is
that when the tribes traded their Winters Doctrine rights, and as
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Mr. Wiygul said, we have no jurisdiction over Winters Doctrine
rights, that is correct, but as I understand it, in 1986 and then the
1988 settlement, the tribes traded their Winters Doctrine rights for
this project. Under that agreement, all parties agreed that chis
project would be subject to all laws—environmental laws, reclama-
tion laws, cost-effectiveness, all laws. And that is where I see the
difference.

The CHAIRMAN. We have a law, that is what 1988 is about. We
passed a bill, the President signed it into law, and under that law
it was to construct a larger project at maybe the cost of $750 mil-
lion. It has gone up every year. When [ first got involved with this
years ago, it seems to me it was around $180 or $200 million
project. Every year it goes up. Part of the reason it has gone up
is because of the delays; not only the increased costs of construc-
tion, but if you factor in all of the different parts of this thing, it
goes up every single year. So this is an effort to get the cost down.
) Elidl;1 your organization in 1988 oppose the 1988 Act too, or do you

now?

Ms. LANCELOT. My organization was not founded until 1995.

The CHAIRMAN. It was not there. Okay. It was in 19957

Ms. LaNcELOT. My organization is Taxpayers for Common Sense.
1 was with another organization, but Taxpayers for Common Sense
was founded in 1995,

The CHAIRMAN. Do you know the term to “grandfather” in
things?

Ms. LANCELOT. I know that term.

The CHalrMan. If Federal obligations to the tribes are not satis-
fied and they return to court, the cost is going to be terrific. Did
your organization consider the economic costs of the law suits and
all the stuff that will attend to that?

Ms. LANCELOT. Here is the problem, we do not know what those
costs are, we also do not know the real cost of this project. The law
suits could be considerably less than this project. The problem is
that we do not have a cost-benefit analysis, we do not have a report
to Congress. We really do not know what the costs are. Until we
know what the costs are, we cannot make that determination.

The CHAIRMAN. You are concerned mostly with taxpayers’ money
and the costs, I understand that. Do you have a suggestion or an
?ptim% whereby we could implement this without using taxpayers’
unds?

Ms. LANCELOT. As I mentioned in my testimony, we have sup-
ported the alternative 6, which is re-operating existing reservoirs
and buying property on a willing basis, so that the tribes could ac-
tually use that water when it becomes necessary rather than hav-
ing water sit in a bucket as I call it, allowed to evaporate without
aniv specified uses at this particular time.

f you reconfigure the water, in fact, if you reconfigure the water,
according to the draft Environmental Impact Statement, just re-op-
erating the existing reservoirs would give you more acre feet than
the tribes are going to get under this bill. They would get over
36,000 acre feet just coordinating operation of existing reservoirs
with stream flows in the San Juan River Basin for more efficient
utilization of the water supplies. That is from the DEIS which
shows that just re-operating those reservoirs would give more
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water to the tribes than this particular eonfiguration of Animas-La
Plata.

The CHAIRMAN. Maybe they would be able to use that water and
maybe not. In that draft %upplememal Environmental Impact
Statement, on page 61, let me quote a little bit of this perhaps in
rebuttal to your concerns: “Thus, in order to change the type and

lace of use, applications must be made to the Colorado State

ater Court. Such applications typically involve a long and bur-
densome judicial process undertaken in a public setting where
many of the affected parties would have the right to oppose.” It
goes on with a good deal of information, but it says that it might
take as much as ei%ht years, and finishes, in the last sentence:
“This process, therefore, adds elements of risk, uncertainty, un-
qualified costs to the successful completion of the non-structural
components of refined Alternative 6.

Sol there is something to be said for and against it.

Ms. E::f‘fsmr. I just want to add one little thing and then I will
turn to Mr. Wiygul. The most [ heard from that was 8 years. | have
great sympathy for the long wait the tribes have had, but it seems
to me that another 8 years—and I heard Mr. Hayes testify today
that although the bill designates 5 years, he is not sure that it
could get built in 5 years. So, it sounds to me that 8 years, if we
really could do it in the right way that would give the tribes the
water that they need, that they want, and that they should have,
and at less cost to taxpayers, it seems to me that it might be ad-
vantageous to try to do that in that period of time.

The CHAIRMAN. Let me move to Mr. Wiygul. I am not a water
attorney. But as [ understand the Winters Doctrine, it does not
quanti ‘z' uses, it qualifies a right. Is that correct or not?

Mr. WivGuL. That is correct.

The CHAIRMAN. Because as [ understand the testimony, you said
something about the tribes have not determined what they want to
use the water for.

Mr. WivGUL. The point that 1 was trying to make with res
to Winters Doctrine rights, none of us has anything to say about
what the tribes want to do about that. That was the only point I
was trying to make there.

The CHAIRMAN. None of us has anything to say about what the
tribes use the water for, is that what you said?

Mr. WiyGUL. I am not aware of anything.

The CHAIRMAN. Well they do in some cases, because as I under-
stand Colorado law, as an example, if the tribes wanted to sell the
water out of State, they cannot do that without permission by the
State of Colorado. Is that correct?

Mr. WivGUL. 1 do not know that that is true about Winters Doc-
trine rights. I know there has been some writ.inﬁ on that subject
fairly recently which indicates that those rights should not be sub-
ject, and, in any case, the Federal Government would have the abil-
ity to make sure that they could do that. That is my understand-

ing.

%‘he CHAIRMAN. Let me ask you about Earthjustice a little bit.
Are there any circumstances where any of the entities you rep-
resent would support any water project involving an impoundment
on the Animas River?
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Mr. WivcuUL. I have posed that question. That is a question that
I have posed to many people, including the folks that I have
worked with in the Durango area, and their response has been that
if there were a proven need for that and an indication that the en-
vironmental impacts would be minimal, that it is something they
would consider.

The CHAIRMAN. Do you represent the Sierra Club?

Mr. WryGuL. Yes.

The CHAIRMAN. Can you tell me any water impoundment that
they have actively supported? I have been here 16 years and I do
not know of a single one they have supported. They generally op-
pose every one. In fact, aren’t they advocating that the Secretary
tear down some dams instead of building some?

I'n.'Ir.d WiycUL. No; I am not aware of any that they have sup-
ported.

The CHAIRMAN, You did mention the impaet. Clearly, I agree,
there is going to be an impact. But, to me, impacts have two sides;
there may be some bad impact, there may be some good impact. We
have to balance all that. Maybe it will be some impact on the
rafters. There might in turn be some good impact on the increase
of waterfowl with an impoundment. There are two sides of that
coin. So it is just difficult for me to say it is all going to be good
or all going to be bad. I do not see things in that ]ight.

Are you familiar with the act of Congress in the 1970°s which
provided money for the State of New Mexico and I believe to Colo-
rado, too, to kill the fish in the San Juan Basin.

Mr. WivGUL. Senator, I believe I have seen reference to that.

The CHAIRMAN. Do you know if the Sierra Club took a position
on that?

Mr. WivGuL. I do not know if they did or not.

The CHalRMAN, Well they poisoned 90 miles of waterways, as you
probably know. What in those days were called “trash fish,” which
were, as | remember, the humpback chub, the squaw fish, and
something else, they threw them up on the bank and let them rot
and used them for fertilizer and so on. They killed all that water-
way. Then, lo and behold, years later we say they are endangered.
Well, ves, we killed them. What did we expect. We replaced them,
somebody in their infinite wisdom around this place, we replaced
them with trout and fish that could live in that water, particularly
after the Navajo dam was built and the water was colder comin
out of the bottom of that dam, the trout liked the colder water, an
now many places in that area are what are called “gold medal”
fishing streams.

When the supporters of the project were sued some years ago
under the Endangered Species Act part of it was because of the de-
mise of these trash fish. [ was involved in that and 1 remember to
this day the supporters called a series of meetings to try to work
out a way that they could get the project built and save the fish
too—restock them, do whatever—which is darn hard because if you
put those fish back in with trout, the trout eat the little fish, the
little suckers, the little trash fish. On the other hand, those fish eat
the eggs of the trout. It is tough to get them to live together. So
it looks like we have one or the other.
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I was also told in those days that the only way we could really
do that, since the water tem%:erature changed downstream because
the water now comes out of the bottom of the dam, is that you
would literally have to tear down the dams and that way the tem-
perature of the water would change back to its former natural
state. And under the Endangered Species Act habitat is important,
s0 we have to tear all those dams down so that those suckers could
live there again. Nobody is going to do that. That is really kind of
pie in the sky thinking that we would tear down the dams, like
Glen Canyon, Navajo, or so on so those fish could live. So I do not
think that is in the realm of possibility.

But I do remember to this day that when we had a series of
meetings—in fact, | suggested that we try to develop in-stream fish
hatcheries for those fish just to see if they could survive—not one
environmental entity sent one single member to one single meet-
ing. [ developed the attitude from t%en on that they were not really
interested in saving the fish, they were int-erestcc]yin stopping the
project. Nobody showed up to help us on how we save the fish and
get the project built, both. I came away with the attitude that the
real gnﬂi. is not the fish, it is to stop the project. Now I may be
wrong on that, but it is an attitude I have held.

Let me ask you something about the water fund. The organiza-
tions you represent supgc-rt the creation of a water rights acquisi-
tion fund, is that correct?

Mr. WivcuL. That is correct, Senator.

The CHAIRMAN. And that is to buy water in lieu of building an
impoundment, to buy it from whomever wants to sell it, ranchers
or somebody, and turn that over to the tribe. [ understand the con-
cept. Would that be under a willing buyer/willing seller? What if
they did not want to sell?

Mr. WiyGUL. That would be under a willing buyer/willing seller
principle. We believe that given a market out there, there will be
willing sellers.

The CHAIRMAN. If the tribe were to acquire water rights under
that kind of a plan, by buying it, what would be the position of the
group you represent if the tribe then wanted to change the place
or the type of use of that water that they then own?

Mr. WivGguL. It is anticipated that that is something that might
occur.

The CHAIRMAN. So you would not be opposed to that if they
wanted to use it, say, for coal development when the original plan
might have been for irrigating crops?

Mr. WivcuL. If that were the eventuality that occurred, then
that would be within the Ute Tribes' rights to try to get that
change of use, yes, under the scenario that has been proposed.

I might note also, Senator, if I could, in the original proposal for
a market-based program of water rights acquisition, it was pro-
posed that those rights would be exempted from the non-use doc-
trine under Colorado law. That is something that I believe was
raised here today that the folks that I have worked with thought
was significant and ought to be taken into account.

The CHAIRMAN. Now I guess I am a little confused here. As I un-
derstand what you have just told me, you would not oppose them
acquiring the water rights in anticipation of different uses. But as
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I understand your testimony, you believe the water should not be
developed in anticipation of those uses.

Mr. }{VIYGUL. If you are going to build an impoundment of the
sort which you are pmposingeand a Federal facility, yes, the uses
of the impoundment should be something that should be looked at.

The CHAIRMAN. So you are sayving if they acquired it through this
water rights acquisition fund, they should be able to do what they
want, change the uses, but if it is from an impoundment, they
should not. Is that what I am hearing you say?

Mr. WivcUL. They should within the existing law be able to
change the uses, yes.

The CHAIRMAN. Well, if we had complied with the existing law,
that thing would have been built by now.

What would your position be about land instead of water? If we
wanted to give back a piece of land to the tribe, would yvour group
also oppose returning the land unless they knew ahead of time
what they were going to use it for? That is a property right just
like water is.

Mr. WivGuUL. Yes; it was anticipated that one thing that might
come out of a program of land and water acquisition 1s that some
of that land could potentially be incorporated back into the reserva-
tion.

The CHAIRMAN. I appreciate your appearance. I have no further
gquestions. I would say that we are going to tl?r to move forward
with this thing. We will leave the record open for a week because
I hope to bring this for a markup if we can get some kind of an
agreement. | appreciate your testimony. If there is anything you
would like to get to us in the next few days, please feel free to do
so. Thank you for agiaaring.

Mr. WivGUL. Thank you, Senator.

Ms. LanceLoT. Thank you very much.

The CHAIRMAN. This committee is adjourned.

[Whereupon, at 4:33 p.m., the committee was adjourned, to re-
convene at the call of the Chair.]
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PREPARED STATEMENT OF HOon. KewT Conran, LS. SENATOR FROM NOKRTH DAKOTA

Mr. Chairman. Thank you for holding this hearing. | share your commitment to
meeting the water needs of Native Americans and appreciate the work that the com-
mittee has done in resolving some of the issues which, in the past, have not allowed
this bill to go forward.

As a Nation, we in the United States have started to realized that basic human
rights are fundamental to democracy. This includes not only the freedoms that we
seek but also the rights to the basic necessities of life. And this includes clean
water.

The four Indian tribes in North Dakota, for instance, have significant needs that
have been well documented by the Bureau of Reclamation and the Indian Health
Service, Here is a sample of the water quality in these areas. [Sample| Those needs
exceed 3200 million for providing municipal, rural and industrial water svstems.

We North Dakotans feel that the tribes are due this water. We North Dakotans
realize that without the sacrifices of these Native Americans we would not have the
Iuxury of clean water in much of our State. And we North Dakotans will work tire-
lessly to insure that their water needs are met.

The Standing Rock Sioux Tribe and the Three Affiliated Tribes held significant
amounts of prime bottomland along the Missouri River that was flooded by the con-
struction of the Garrison and Oahe Dams. They gave up that bottomland so that
these great flood control water resource projects could be constructed. They deserve
to reap some of the benefits. And their sacrifices will not be forgotten.

With the changes coming in the Dakota Water Resources Act, Native American
families in North Dakota will finally have the access they need. For the tribes in
North Dakota, we are working with the Senate Energy and Natural Resources Com-
mittee and the Administration to pass the Dakota Water Resources Act. We under-
stand that tribes in other parts of the country are also waiting for legislation to pro-
vide water to meet the unmet needs of Native Americans.

Mr. Chairman, 1 fully support the bill before us, 5. 2508 the “Colorado Ute Settle-
ment Act Amendments of 2000." | understand that the Administration has worked
cut the details for full environmental compliance. And like the progress we have
made with the Dakota Water Resources Act, I believe that the current legislation
reflects the input of many diverse stakeholders.

And [ hope that this zna! settlement to the water rights claims of the Colorado
:I.ltetTﬁbﬂ will be able to be passed by Congress and signed into law by the Presi-

en
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PREPARED STATEMENT OF HoN. Pa'hlvi: V. DoMENICI, ULS. SENATOR FROM NEW
EXICO

I regret that | am unable to aEIPenr today in person, but I would like to welcome
the New Mexico State Engineer Tom Turney, and thank the chairman for allowing
him to testify on this important legislation.

I also thank Chairman Campbell for intreducing this critical legislation, and am
proud to m]_]ponwr, He and [ have faced many a battle regarding this issue over
the years. However, | believe that this legislation reflects the cooperative efforts
among the parties to secure needed water supplies in Colorado and New Mexico,
and can fina I{Ibea:rme law.

Passage of this legislation will settle negotiated claims by the Colorado Ute Tribes
on the Animas and La Plata Rivers, while safeguarding irrigl'.lamra and other water
users, In New Mexico, it will almgmvide needed water for the Navajo Community
of Shiprock and protect San Juan-Cham
cities along the Rio Grande rely.

I recognize that some technical corrections to this legislation may be necessary to
protect some of New Mexico's water interest. [ believe these changes will be accept-
ulﬂe to all the parties, and I stand ready to work within the Committee to achieve
them.

I do have some concerns about changes suggested by the Administration in testi-
mony before the House on H.R. 3112, but I am hopeful that this 1%!:’«- will
nonetheless move quickly and finally see the Animas-La Plata Project me a re-
ality.

I ask that the committee leave the record open for a time for other New Mexicans
to submit testimony.

It is long ﬂgst time this im nt legislation became law, and I certainly hope
wlla_l:il! I:ee the passage of this legislation before the end of the Congress,

ank you.

a project water, on which tribes, towns, and
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the “COLORADO UTE SETTLEMENT ACT AMENDMENTS OF 1000

JUNE 7, 2000

Mr, Chairman and members of the committee, thank you for the opportunity to appear today to
testify for the Administration on 5. 2508, a bill o modify the Colorado Ute Water Rights Settlement
Act of 1988 to provide for a final settlement of the claims of the Colorado Ute Indian Tribes. Those
remaining claims exist in the Animas and LaPlaza River basins in Southeastern Colorado and their
resolution also requires a resolution of issues associated with the Animas-La Plata project (ALP),
5. 2508 aims 1o resolve this matter once and for all  Thank you Mr Chairman and Senator Allard
for introducing the bill

It iz no secret that this settlement and its relation 10 ALP has been an extremely controversial matter.
As a result, implementation of the setilement has been long-delayed, denying the Tribes the benefit
of the agreement they reached with their nen-Indian neighbors, the State of Colorado, and the United
States in the mid-1980s, Although a significant number of concerns with the original ALP were valid
and needed to be addressed, that project no longer exists  Instead, the Department of the Interor is
currently completing analysis of a new, greatly shimmed-down project 5 2508 bears strong
resemblance to the preferred alternative plan for this project mapped out in [nterior’s Draft
Supplemental Environmental Impact Statement Thus, while the Administration is still reviewing
environmental, economic and policy matters related to many of the bill's specific provisions, we
welcome this bill s providing an appropriate vehicle for bringing much needed finality to the matter
of Animas,

The Administration will support 5 2508, if it 18 amended 1o address several concerns discussed
below, as well as any additional issues and findings that might be identified in our final Supplemental
Environmental Impact Statement (SEIS) and Record of Decision. The final SEIS is due 1o be filed
and distributed in July of this year, We appreciate Conyress’ interest in moving ahead on Animas,
and urge them to continue to focus on the issue this year ‘We look forward to working with the
Committee to ensure that the necessary changes are made so that legislation amending the Colorado
Ute Water Rights Settlement can be enacted into law this session

"
Before discussing the specifics of § 2508, 1 would like to briefly prowvide some background and
context to highlight the importance of this legisiation and the need for resolution of the matter this
year,



Background

In 1988, Congress enacted the Colorado Ute Indian Water Rights Settlement Act of 1988 (Public
Law 100-585) which ratified the 1986 Colorade Ute Indian Water Rights Final Settlement
Agreement In committing the United States to this settlement, Congress agreed that resolution of
the Colorado Ute Tribes® water nights claims could be accomplished in a manner which included
providing the Tribes a water supply from ALP, o Bureau of Reclamation project authorized by the
Colorado River Basin Project Act of September 30, 1968 (Public Law 90-537), as a panticipating
progect under the Colorado River Storage Project Act of Apnl 11, 1956 {Public Law B4-485) All
parties recognized that construction of ALF would depend upon compliance with other applicable
laws, including the National Environmental Policy Act (NEPA) and Reclamation statutes

The original ALF would have diverted the flows of the Animas, La Plata, and San Juan Rivers (by
exchange) for primanily irrigation and municipal & industrial (M&1) purposes  More specifically, the
Project would have utilized an average water supply of 191,230 acre-feet (af) annually This amount
included 111,130 af of irrigation water to be used on 17,590 acres of non-Indian land currently being
irrigated, and 48,3 10 acres of Indian and non-Indian land not presently being irrigated  The balance
of the 191,230 af supply would have provided a 40,000 af annual M&| supply to non-Indian
communities in Colorado and Mew Mexico while 40, 100 af of M#& [ water would be provided to the
Southern Ute Tribe, Ute Mountain Ute Tribe, and the Mavajo Mation The size and scope of the
original project is more fully described in a 1979 Bureau of Reclamation (Reclamation) Definite Plan
Report, a 1980 Final Environmental Impact Statement, a 1992 Draft Supplement 1o the Final
Environmental Statement, and a [ 996 Final Supplement to the Final Environmental Statement.

Motwithstanding the prompt implesientation of uther elements of the Cuolorado Ute Water Rights
Settlement, construction of ALP was not initiated  Initially, the existence of endangered species in
the San Juan River basin raised a number of issues which needed resolution  Subsequently, other
environmental, cultural resource, financial, economic, and legal concerns served to stymie project
construction and therefore settlement implementation

In 1996, in an attempt to resclve the continuing disputes surrounding the original project, Colorade
Governor Roy Romer and Lt Governor Gail Schoettler convened the project supporters and
opponents in a process intended to seek resolution of the controversy involved in the original ALP
and to artempt to gain consensus on an alternative approach to finalizing the settlement. Although
the Romer/Schoettler Process did not achieve consensus, the process produced two major
alternatives, one structural and one nos-structural  The structural alternative was the basis for
proposed legislation introduced in 1998, which wus known as “ALP Lite ™

The Administration objected 1o the ALP Lite bill on a number of grounds, but we remained
commitied to continuing a dialogue with the Ute Tribes and their non-Indian partners in pursuit of
an appropriate means 1o obtain a just and tinal settlement for the Tribes  To facilitate this dialogue,
the Administration developed a proposal to finalize implementation of the Colorado Ute water rights

L]
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sertlement (Administration Proposal) This proposal was presented to the Tribes and other ALP
stakeholders at a meeting hosted by Governor Romer in August 1998

The Admunistration Proposal was developed in accord wath the Linited States’ trust responsibility to
the Colorado Ute Tribes and intended to ensure that the Tribes recerve benefits commensurate with
those that they negotiated for in the original settlement Intrinsic tosmplementation, of course, is the
need to address a number of long-standing concerns associated with ALP For this reason, the
proposal recommended elmination of the irrigation component of ALP and a reduction in the size
of the reservoir to support only the maximum depletions currently allowable under the Endangered
Species Act  Specifically, the reservoir is bess than halfthe size oniginally contemplated and is an off-
stream facility which allows the Animas River to remamn free tlowing  The proposal also incorporated
non-structural concepts by utilizing water acquisition to supply the balance of the Tnbes™ settlement
water rights Most importantly, the Admimstration Proposal was premised on full environmental
review, including a review of competing non-structural proposals 1o settle the Tribes' water rights
claims To ensure that the review was timely, we began the process in January 1999 and released a
draft Supplemental Environmental Impact Statement (SEIS) on January 14 of this year The draft
SEIS recommends a modified version of the Admunistration Proposal as the best alternative to resolve
the Tribes” water nghts claims with the least envisonmental unpacts

Importance of Resolving the Ute Tribes” Water Rights Claims

It iz well established by the Winters docinine that the establishment of an [ndian Reservation carmies
with it an implied reservation of the amount of water necessary to fulfill its purposes with a priority
date no later than the creation of the reseevation  Indian reserved water nghts are unique in character
and not subject to State water law  In addition, they typically are very early in priority and sizable
in quantity since they are premised on sufficient water being reserved to ensure full utilization of
Indian reservations, both presendy and in the futuie Given these reserved water rights traits and the
problems they present for the States and local water users desiring cenainty in water management,
Indian water rights settlements have become extremely mipartant w the and western United States.

The Colorado Uite Tribes” reserved water rights arise from an | 368 Treaty wath the United States
which established the Ute Reservation in Southwestern Colorade  Opponents of the settlement have
asserted that the Tribes' 1868 water rights were extinguished by an 1880 Act of Congress which
allotted a significant part of the Southern Ute Reservation  The Solicstor of the Department of the
Interior, however, recently issued a leyal opinion concluding that the Ute Tribes” water rights retain
their 1368 priority date

As noted earlier, the Tribes” water rights were quantified i the 1986 Settlement Agreement The
1986 Agreement contained a contimgency in the event ALP was not constructed  That contingency
allows the Tribes a five year window beginning January |, 2000, 1o rewnitiate the adjudication of their
water rights claims if water from ALP 1s not available Exercise of that contingency, however, is in
no one’s best interests First, the iment of the 1936 Agreement should be honored. [t was essentially
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a package deal providing significant water supplies 10 the Tribes but also subordinating cerain water
rights on the expectation that federal water supplies would be made available Second, with well over
50,000 acres of arable lands on the Ute Reservations in the LaPlata and Animas River basins and a
combined annual average flow of over 500,000 acre-feet per year, a sizable claim would be made on
behalf of the Tribes in any reinitiated adjudicanon IF the 1986 Sentlement is not implemented, a
lengthy, expensive, and acrimonious proceeding which will adversely atfect the citizens of two states
will commence, placing & cloud on water supplies throughout southwestern Colorado and northern
New Mexico

5. 2508

To finalize the original water rights setilement, § 2508 authorizes the Secretary to construct a
smaller ALP designed to provide for an annual average depletion of 57,100 af to be used for M&1
purposes  If constructed, this down-sized project would include an inactive storage pool and
recreation facilities determined appropriate per an agresment between the Secretary and the State of
Colorado. Of the project’s available depletions, the Ute Tribes would receive 16,525 af each  The
Ute Tribes also would share a 340 mullion Tribal Resvurces Fund 1o be expended for water
acquisition and/or resource enhancement These Tribal benetits provided under 5§ 2508 would
constitute a final settlement of Tribal water rights 1o the Asimas and LaFlata Rivers in Colorado To
alargeextent, 5 2508 murrors the Administeation Proposal  Dafferences do exist, however, and those
differences as well as the common ground are discussed below

Envi § Ciapilancs - Sestioaid. 3

A threshold issue concerns the several provisions which address environmental compliance activities
Important to the structure of § 2508, is subsection 2(a){ | }B) which expressly conditions project
authorization on compliance with federal laws related to the protection of the environment  The ball
makes clear that it is not 10 be construed as predeternuning the sutcome of analyses being conducted
pursuant to those laws  Given that full environmental compliance 15 a fundamental principle of the
Administration Proposal, this concept is eritical 1o Admumstration support of 3 2508

We understand that the Ute Tribes have exercised their sovereign prerogative and suppon the specific
project authorized here. Furthermore, we aygree that no sentlement alternative is viable at this time
unless the Tribes are in agreement. Monetheless. we believe that preserving the Secretary”s discretion
in conducting environmental compliance is extremely important We are pleased that the Committee,
the Tribes, and the other settlement proponents agiee

Although 5, 2508 properly preserves the Secretary s discrefion, it contains objectionable language
addressing environmental compliance that 15 unnecessary  Section 3 states that in the event of
litigation challenging the sufficiency of Intenor’s eivarunmental compliance documents, the United
States may assert that Congress has determined that the recommended alternative in the final SEIS
“meets the Federal government's water supply obligations 1o the Ute tnibes under [the Settlement
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Act] in a manner that provides the muost benefits ro, and s the least impact on, the quality of the
human environment * Section 3 then specilies that the Congressaonal determination applies only in
the event that alternative number 4, as identified the dratt SE1S. 15 ulnmarely selected in a Secretarial
record of decision  The Admunistration 15 concerned that this language could be interpreted to
preciude meaningful judicial review of Interior’s comphance with NEPA and the Clean Water Act,
We have every confidence that Interior’s activities are i full compliance with all environmental laws
and will withstand judicial scruting At the same time, it is extremely important to preserve citizens’
ahility to meaningfully challenge the government’s compliance with emvironmental laws in a judicial
forum,  Accordingly, we do not beleve thar thes Luguage 1§ dapproprate or necessary, particularly
since it applies to only one of the alternatves being considered in the NEPA analysis  These same
comments apply equally 1o section 4 of the ball which addresses Endangered 5 pecies Act compliance

Anthorization for Tribal Waner Allocasion

As described earlier, section 2 (which amends section & of the 1985 Act) authorizes the Secretary to
construct a limited-size ALP to settle the Colorwdo Uite water nghes claims  This project, for the
most part, isin broad terms conssstent with the preferred aliesnative in the Department of the Interior
draft SEIS Ome exception, however, is the mmount of witter allocated 10 the Ute Tribes 5§ 2508
provides approsimately 6,000 acre-feer less M&| water than the Adnunistration Proposal  Once
again, the Administration respects the Trbes” exercise of self-determination in negotiating with thewr
non-Indian neighbars To the extemt the Ute Tobes suppont this reallocation of water, the
Administeation is willing 1o consider it subject 10 additional analysis as part of preparing its final
SEIS

Deawtharizaiion

The Administration Proposal also sets fontl the prople that construction of a down-sized project
would represent full and final implementation of the Colasade Ute Water Raghts Senlement and that
authorzation of additional ALP piogect festures would be rescinded While 5 2508 requires
subsequent Congressaonal authenzation for any additsnal Bacilities to be used in conjunction with the
facilities provided in this legistation. the Adiunisiration cbjects 1o the fact that the bill lacks a
provision mare clearly eliminating the extensive nuimber of project feane es previously authorized but
not currently contemplated,

We recommend that paragraph 2{a) | HC) be revised to state I constructed, the facilities described
in subparagraph (1} A) shall constitute the [l extent of the Ammas-LaPlata Project  Any other
previouwsly avthorized project features shall nut be constructed without further authonzation from

Congress.”

Finally, it should be roted that § 2508 comtemplates an assignment of the Department of the
Interior’s interest in the Mew Mexico water pernut to [l the New Meico purposes of ALP In
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concert with the language we suggest abuve, this provisiun helps to effectuate a limitation on the
scope of the original project in New Mexco

e
§ 2508 provides that in lieu of a typical repayment contract under Reclamation law, the non-Indian
municipal and industrial water capital répayment obligations may be satisfied upon the payment in full
of such obligations prior to the initistion of construction actvities  That repayment obligation is to
be determined pursuant to an agreeiment between the Secretary and the appropriate non-Indian entity

The Administration Proposal established the pninciple that the non-Indian ALP partners should fully
absorb the costs associared with their share of the project in accordance with Reclamation law and
Administration policy  An up-front financial contribution with no final cost allocation, even when that
contribution is negotiated in wood futh and based un conservative cost estimares, would shifl the risk
of unforseen cost increases 1o federal taxpayers and is therefore not in accord with Reclamation law
and policy The Administration does not supporn this approach

Asan alternative, we believe the approach taken in the 1986 Cost-Sharing Agreement which provides
for up-front financing of project development and a final allocation of construction costs is consistent
with Reclamation law and policy and should therefore be rephicated here  This approach also includes
the specification of & repayment ceiling 1o provide some certanty as to the financial exposure of the
repayment entities

The draft SEIS contains a preliminary version of the cost allocation for the modified project but that
information is being updated  We have been encouraged by all interested partes 1o develop, as soon
as possible, a specific cost-share approach  The Administration has been working on this issue and
we expect to have a specific proposal for consideration by Congress and interested parties within the
next few weeks

As a contingency, in the event that o final agesment on cost-share is reached, we recommend an
additional provision be added to section 2 Thils rew subsection should specify that in the event the
project is to be constructed and an agreement on cost-share is not reached with each of the non-
Indian entities provided an allocation of project water by March |, 2001, rhat the Colorado entity or
entities” allocation of reservoir storage shall be reallocated and distnbuted to the Colorado Ute
Tribes This provision is particularly important bécause the Colorado repayment entities may reject
an allocation of project water 5o that they can instead obtain the use of water through an agreement
with the Ute Tribes The New Mexico parties, however, may be concerned that some depletions
which would otherwise occur in New Mexico may be reallocared 1o the Colorado Ute Tribes To
address this concern, the Secretary also could be wiven the discretion to down-size the reservoir even
further so that only storage for Colorado and the MNavajo Nation's depletion allowance is constructed
if cost-share agreements with the New Mesivo entines are not secured  Since the trust fund concept
set forth in the Administration Propusdl and authoiazed in section 5 of 3 2508, was premised on the
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need to provide additional water ur uther benetits o the L Tribes due to the imited amount of
water available in the down-sized reservon, we would propese o commensurate readjustment of the
size of the trust fund which was intended 10 purchase additionul water

Section 5 Miscellaneous

Assignment of Water Permit

§. 2508 directs the Secretary to assign the Department of the Intenor's water rights under New
Mexico Engineer Permit Mumber 2883 for the Mew Mexico porion of ALP to the oniginal project
beneficiaries or the New Mexico Interstate Stream Commission  Whale 5 2508 specifies that the
assignment shall be in accord with State law, i alse should make clear that such assignment will be
undertaken in compliance with all applicable federal environmental laws  While the Administration
has no fundamental objection to this provision, particularly under the conditions specified in section

5 of the bill, we need to ensure that this prosesion not be interpreted (o circumvent the application
of any federal environmental laws

MNavayo Natvon Municipal Pipefone

S. 2508 would authonze the Secretary to construct a pipeline 1o deliver the Navajo Mation's
allocation of ALP project water to the commumnity at Shiprock, New Mexico  Although this pipeline
was not part of the original Administation Proposal, it 18 pan of the modified proposal which is now
the preferred alternative in the DSELS 11 also was added 1o the non-structeral alvernative in the drafi
SEIS. The Administration is pleased that 5 2308 cunsders the water needs of the Mavajo pecple
as they may be affected by the proposed project

Tribal Resource Funds

The Administration Proposal, as noted earlier, included a water acquisition/development trust fund
to compensate for the down-sized project providing the Colorado Ute Tribes with the amount of
water originally contemplated in the 1986 setlement  Accordingly, if stored water supplies are
shifted from the non-Indian entities back to the Ute Tribes as a result of a failure to reach agreement
on cost-sharing, there should be some proporionate reduction in the $40,000.000 authorized to be
appropriated to the Tribal Resource Funds This cuuld be done by having the Secretary report the
final storage allocation to the Ute Tribes after the propused March 1, 2001 deadline for reaching a
cost-share agreement. Congress, in i1s discretion, could then reduce the authorization and actual
appropriations accordingly  In no circumsiances, however, should the trust fund be reduced below
$10,000,000, Maintaining some amount of the trust fund 15 warranted since the Tribes have indicated
their intent to utilize some of this fund to deliver at least a portion of the settlement water supplies

With respect to the timing for appropriations to the Tubal Resource Funds, we recommend a five
year payout starting in the fiscal year after § 2508 s enocted  Addinonally, the Adruinistration is
concerned about Section 1&(b) providing Trbes with interest income if the full amount of
appropriaticns authorized for specific year 15 not provided by Congress. It is not appropriate to
penalize taxpayers and the Federal Tieasury it Congress does not appropriate funds according 1o &
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specific authorized schedule Fipalty, as s typical un water rights settlements. the legislation should
make clear that the funds suthorized 1o be appropiated to the Tribal Resource Funds shall not be
available for expenditure by the Ute Tribes until the teguiemients for Final Settlement have been met
In the event that no Final Settlement i secured wathin an appropnate time frame (e g ten years,
taking into account construction schedules), all appispriated funds, wgether with all interest earned
on such funds shall revert o the general fund of the Treawsury

Firal Settlement

§ 2508 specifies that construction of the down-sized project and an appropriate allocation of project
water, coupled with the appropration of funds authonzed in the bill, shall constitute final settlement
of the Ute Tribes" water rights clams on the Animas and LaPlata Rivers in the State of Colorado
This provision should be changed o include as 4 prerequisite to final settlement, the issuance of an
amended final decree by the Disones Court, Water Division Number 7. of the State of Colorado

Antharizanin af Apprepeieits

5. 2508 authorizes appropriations fn ALF canatiuetion uven o five year period so that construction
may be completed within six years of the date of enactment of the amendments  Section 2(a)( 1)(A)
also authorizes construction of ALP facilities prior to Janusry |, 2005 We believe that this time
frame is unrealistic based on Reclamation’s projected seven-year construction schedule We
understand that there is concern over the present sertlement deadline of January [, 2005, the date by
which the Tribes must elect whether 1o yo back (o water court to pursue ther criginal claims in the
Animas and LaPlata Rivers Nonetheless, we believe that the proper accommodation of that concern
is to make some provision for an extension of that deadline, rather than relying on an unrealistic
construction schedule

Additionally, the Administratvon objects 1o section | 7(c) and recommends that it be deleted  This
section would require the Federal Government o award interest on approprated monies in the
Colorado Ure Settlement fund until the funds are spent  As a matter of general fiscal palicy, the
Administration does not award interest on appropnated funds awaiting vutlay Finally, 10 provide
accountability and cost control over ime, the authonzation of appropnations in Section 1 7(b) should
be amended upon completion of the Administration’s NEPA review and decision-making process (o
specify the exact funding level authorized for project construcion

Statutory Construction (Sechon (4

Section 19{a) specifies that “[n]othing in the winendiments made by the Colorado Ute Settlement Act
Amendments of 2000 shall be construed 1o affect the applicability of any provision of this Act.”
While the Administration is in agreement that a substantial number of the provisions in the onginal
1988 Act need to remain in place, there are several provisions within the original section 6 of the Act
which are not amended but no longer apply. The status of those provisions should be addressed here
to avoid future confusion  For example, the refierences to ALP agncultural irrigation water in section
&(b) should no longer apply  In addition, section &{c) and &(g) are no longer needed and should
therefore be removed from the statute  Also . to clanfy the intent of the language and avoid
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unnecessary problems in implementation. we sugyest as a technical adjustment adding the phrase
“other than those provisions amended” 1o the end of subsection 19a)

Conclusion

5. 2508 represents an opportunity, perhaps the last one, to recover from the unforunate
circumstances which have stymied full implementation of the Colerado Ute Indian Water Rights
Settlement. In particular, this is an opponunity for the federal government 1o fulfill its trust
responsibility 1o the Tribes by honoring the commitments thar were made to them back in 1988, The
Tribes have made significant concessions in response 1o environmental concerns and it is now time
for us to reciprocate,

Although we have a number of recommended chasges o the bill and are still in the process of
completing our final SE15, we believe that the magunity of vur coscerns will not be objectionable to
the parties and will improve the chance for the final settlement 1o take hold ‘We are prepared 1o work
closely with you Mr. Chairman, Senator Allard, the Commttee, the Tribes, and the other settlement

proponents on this legislation

Settlements such as this remain the best approach (o resolving contentious water rights issues in the
West The Administration is prepared 1o work with the Conyress to ensure that this one is not lost,
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Testimony of
John Baker, Jr. , Chairman
Southern Ute Indian Tribe

Good Afternoon. My name 15 John Baker, Jr. [ am the Chairman of the Southern Ute
Irulﬁm Tribe. Thank you for the opportunity to testify today, On behalf of the Tribe and the
Tribal Council, | offer unqualified support for the enactment of S, 2508, a bill to amend the
Colorado Ute Indian Water Rights Settlement Act of 1988, We hope that the bill can be
prompily enacted into law.

As you know, Senator, the resolution of the tribal water claims has been a long and
painful process. Working with the State of Colorade and our neighbors, we have successfully
settled our claims on all but two of the nivers that cross our reservation. Those successes could
not have occurred without your help. Bul, as you understand, Senator, the construction of the
Animas-La Plata Project 1s at the heart of the Colorado Ute settlement. We have always sought
to settle the tnbal claims without taking water from our non-Indian neighbors. This legislation
and the proposal that was advanced as the preferred alternative in the draft Supplemental
Environmental Impact Statement remain true 1o that principle. We, of course, are disapponted
that the project envisioned in the 1988 legislatron will not be constructed. We are especially
troubled that the present compromise will not provide our neighbors with the water which they
need for their farms and ranches. Nevertheless, the bill accomplishes what we all need -- even if
it does not include everything that we want -- because it provides the Tribes with a firm water
supply and respects the existing waler rights of our neighbors. The legislation needs to go
forward so that this chapter of the history of southwest Colorado can be completed.

Last fall, | was elected Chairman of the Tribe on a platform that included a new
approach to tribal government. A lot has changed since [ took office but one thing has not - the
streng Inbal support for the Animas-La Plata Project. | know that even in its reduced form, ALP
i5 the best and only way 1o provide the Tribe with a water supply o meet 115 present and future
needs. The Tribal Council continues to support that approach, just as the prior Tribal Council
did when my father, John Baker, was chairman, just as the Couneil did when my uncle, Chns
Baker, was Chairman and the Colorado Ute Indian Water Rights Final Settlement Agreement
(Dec. 10, 1986) was signed, just as the Council did when my predecessor, Clement Frost was
Chairman, and just as the Council did during the many years of Leonard Burch's leadership

The Tribal Council is elected to lead the Southern Ute Indian Trabe, Over the years, the
Council has sought a firm and relinble supply of water 1o serve as the foundation for tribal
economic growth as we move into 8 new century. The present Council, like past Councils,
understands that economic success in the and southwest requires a dependable water supply.
We know that you understand the importance of a firm water supply, Senator, but that lesson is
lost on many of our opponents. Water will be needed whether the future of the Southern Ule
Indian Tribe includes continued success in natural resource development or reflects the
recreation and tourist industry that is now an impartant part of the economy of the Four Comers
region. And, of course, with an ever-growing tribal membership, we need houses and a domestic
water supply on the west side of our reservation, no matter what economic enterprises the Tribe
ultimately undertakes. Based on the studies in the drafl Supplemental Environmental Impact
Statement, we know that storage is required to provide the Tribe with a firm and flexible supply
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of water The United States promised that the Tribe would have such a water supply in 1B68
when i created the Ute Reservation. 1t confirmed that promise in 1988 when o passed the
Colorado Ute Indian Water Rights Settlement Act of 1988, 102 Star. 2973, Now s the ume for
the United States 1o carry out these commilments,

The project that would be constructed under the present legislation 15 much different than
the onginally proposed ALP. [t 15 much different than Phase [ of the Project whech was 1o be
constructed under the terms of the 1986 Sentlement Agreement and 1988 Senlement Act. Inis
much different than ALF Lite which was proposed only two years ago. All of the changes tha
have been made respond to arguments by the project opponents.

Eirst, the Project 1s now unguestionably an Indian water rights project  Approximately
two-thirds of the Project water supply will be allocated to the Tnbes  Previous configurations
envisioned two-thirds of the water supply going to the non-Indian community  MNow as the draft
EIS states, the purpose of the Project 15 to settle the tinbal water nghts

Sgcond, the major environmental 155ues associated with imgation and the Endangered
Species Act have been eliminated.  There are no wngation faciliies and, unhike ALP Lite, there
15 1o storage capacity for ingation water  Thus, the water quality and other issues related 10 the
imgation compoenents are gone. The Project has been designed around the depletion hmits
previously endorsed by the Fish and Wildlife Service and will operate within the low
requirements that have been developed for the endangered fish. As a result, there 15 no conflict
with endangered species  Mitigation 15 provided for the remaining impacts which are minor in
nature

Thopd, the cost of the Froject has been greatly reduced  ALP in its onginal configuration
would cost over 5700 muillion today. The preferred alternative n the draft EIS would cost 5366
mblion, including 340 million to the two Tribes for resource development as provided in the il
It also includes 324 million for the Navajo pipeline and 575 mullion in sunk costs.

Eourth. the Project passes muster under the Clean Water Act and the Endangered Species
Act. The Project has been studied and restudied under the Mational Environmental Policy Act,
Because of those studies, Congress knows that it is authonzing a small project that will have a
small effect on the environment but which will settle a longstanding controversy by providing
water to the two Tribes for present and future uses. The cost and impact of the settlement are
substantially reduced from those authonzed in the 1988 Settlement Acl. I Congress passes this
Act, it will know exactly what is doing  Morcover, it will be acting in accordance with the
preferred alternative in the drafl EIS.

Despite these major changes to the Progect, there is still opposiion Now than there are
no longer any meamngful environmental reasons to oppose the Project, the arguments have
taken on a more offensive note.

Many of the opponents now directly attack the Tribe's entitlernent 1o water under the
1986 Settiement Agreement and 1988 Settlement Act  That argument 15 wrong, as the Solicitor
of the Department of the Interior determined last year, It also comes far too late in the day  The
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consent decrees recognizing the tribal water rights were entered in 1991 by the Colorado Water
Count. Those who object to the recognition of reserved water rights for the benefit of the Tribes
had the opportunity to challenge our nghts at that time. They did not do so, perhaps because
they knew that their challenges to the tribal rights would not survive in courl. Whatever the
reason for failing to raise this argument in court, there 15 no doubt of the validity of the tnbal
rights today. The tribal nghts have been acknowledged by the Executive Branch, approved by
the courts, and were acknowledged by Congress in 1988, Mo reason exists Lo reexamine that
question now,

Other opponents continue to think that they, not the Tribal Council, know what is best for
the Tribe. The Trbe is told by these self-appointed spokesmen for tribal interests that the
Project will not benefit the Tribe because the reservoir is not located on the Reservation and does
not include delivery facilities. We know that. After all, the 1988 Senlement Act called for the
construction of imgation delivery facilines to deliver water to tribal lands. OFf course, we would
prefer that the settlement include the construction of delivery facilities but we understand that
the cost of the settlement is an 1ssue. The Tribal Council -- the elected leadership of the Tnbe -
understands that the first step in obtaining a reliable water supply is to build the bucket 10 store
the water The Fact that we will have to wait to build the delivery facilities is an acceptable price
1o pay to ensure that the facilites needed 1o store water for the Tribe's benefit are built, The
argument that the reservoir 15 not on the Reservation is even more ndiculous, Reservoirs are
built where the geography permits, We know that we can benefit from a reservoir above the
Reservation. There is no ment to the argument that the reservoir must be built on tnbal lands 1o
benefit the Tribe. Indeed, the Tribe benefits from the Vallecito Reservoir which is above the
Reservation on the Pine River.

The opponents also continue 1o argue thal alternatives are available. As the draft EIS
demonstrates, that is not true. The proposal that the Tribe should buy land and the
accompanying state water rights 15 not a solution to the tnbal water nght claims, It is widely
opposed within the region where the water users on the streams in question thought that they had
resolved their differences with the Tribe in 1988, The proposal would be a nightmare 1o
implement. The purchased water rights would be subject to state law and would not have the
protections afforded under federal law and the original settlement that protect against
abandonment and focfeiture. Moreover, the land itsell would be subject 1o state taxes and state
yurisdiction. Finally, there 1s no assurance that a reliable supply of water would be obtained. In
fact, the idea sounds suspiciously like rotating the four bald tires on your car. Only afier 30
years would we know whether the supposed settlement would actually work. In short, the
proposal would simply continue the present controversy over the tribal rights in a slightly
different forum for another 30 years. That is not a settlement and it is not acceptable to the
Tribal Council.

Finally, the opponents sometimes argue that the Tribe should just lease its water out of
state and into the lower basin of the Colorado River, That 1s not what the Tribe wants, It wants
1o use the water for economic development on its Reservation and in the vicinity of the
Reservation so that the Tribe can share in the resulting benefits in jobs and opportunities, The
Tribal Council, unlike the project opponents, does not believe that the only good use of water is
in Califorma. The Tribe has accepted the terms of the 1988 Settlement Act which subjects use
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of water off its Reservation to state law. We are not here today to revisit that issue. Congress
has spoken as to the controlling principles on this sensitive 1ssue and there is no reason to think
that a different answer would be acceplable today.

In closing, Mr. Charrman, | want to express my appreciation for your long years of work
on this matter. You have always supported the parties 1o the seitllement and stood up for the
United States keeping its word to the two Ute Tnibes. We appreciate your hard work and support
over the last 15 years. We also want to say thank you to Secretary Babbntt, Deputy Secretary
Hayes, and the Department of the Interior. They have worked very hard on these matters and
have recogmized that the United States must honor its commitments to the two Ute Tribes. We
also want to stale our appreciation of the sacrifices made by our non-Indian neighbors who have
never wavered i their insistence that the United States should keep its promises 1o the two Ule
Tribes.
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Statement of Kent Holsinger
Assistant Director
Colorado Department of Natural Resources

REGARDING S. 1508, THE COLORADO UTE SETTLEMENT ACT AMENDMENTS
OF 1999.
[Colorado Ute Indian Water Rights Settlement Act Amendments of 2000]

United States Senate
Committee on Indian Affairs

June 7, 2000
Introduction

The State of Colorado appreciates the opportunity to submit these comments in support of 5.
2508, the Colorado Ute Settlement Act Amendments of 2000. This legislation, introduced by
U.S. Senator Ben Nighthorse Campbell and cosponsored by U.S. Senator Wayne Allard provides
for the final settlement of long-standing tribal water rights izsues in the “Colorado Ute Indian
Water Rights Settlement Act of 1988" (Settlemnent Act) ratified by Congress. With this
legislation, Colorado and the Ute Tribes are simply seeking to complete what has long been
promised.

To understand the need for S, 2508, one must appreciate the long struggle of the Colorado Ute
Tribes and their non-Indian neighbors along with the States of Colorado and New Mexico io
provide the Tribes with a reliable water supply without taking water away from their neighbors.

We have history on our side. Despite the controversy and divisiveness that has been generated
by the Animas-La Plata Project (ALP), there exists an extracrdinary partnership between the
States of Colorado and New Mexico, and the Indian and non-Indian communities in
southwestern Colorado and northwestern New Mexico. Together, we have successfully
quantified Tribal reserved rights claims, and implemented most of the Settlement Agreement, in
2 unique way that serves as a national model. More than that, however, is a genuine sense of
development of water and mineral resources, economic opportunity, and preserving the quality of
life and environmental heritage of the area.

Through this legislation, we have avoided protracted, expensive and divisive litigation. We have
preserved non-Indian economics and provided for stable development of Tribal economies. We

have avoided the -ocial disreption resulting from the enforcement of reserved rights claims. We
have integrated the administration of Indian and non-Indian water nights.

Accomplishing these results has required vision, extraordinary leadership, respect for the needs
of all sides, a willingness to listen to and explore new solutions, and a commitment to stay at the
table until a solution is reached.
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Historical Context

The criginal Ute Reservation was established by treaty in 1858, prior to the arrival of non-Indian
seftlers 1o the area, The arrival of non-Indians resulted in conflicts, and reconfiguration of the
Reservation lands. In 1895, Indians living on the Reservation were given the option of settling
on 160-acre allotments, or moving to the western portion of the Reservation. Non-Indians were
able to acquire some of these allotments as well. In 1934 this homesteading process was closed.
The result was the present configuration of checkerboard Indian and non-Indian lands on the
Southern Ute Reservation and the contiguous block nature of the Ute Mountain Ute Reservation.
These lands are downstream from non-Indian development in Colorado. Almost every river in
southwestern Colorado passes through one or both of the Reservations.

The rights of Indian Tribes to reserved water are based on the date of the reservation.! In the late
1800"s non-Indian irmgation was beginning upstream from the Reservation, on the Pine River.
The Southern Ute Tribe filed claims for irmigation purposes in 1895, and water litigation ensued
until 1930, when a federal court awarded the Indian claimants the number one water right on the
Pinc River. This created a severe water shortage for the non-Indian imigators, and resulted in the
construction of Vallecito Dam in 1941, to serve both Indian and non-Indian lands.

In contrast, the Mancos Project was developed on the Mancos River by 1950, Although the
Mancos River is the primary river through the Ute Mountain Ute Reservation, the Tribe did not
receive the benefit of water service from the Project. [n fact, the town of Towaoc did not even
have a potable water supply until 1990, under the implementation of the 1986 Settlernent
Agreement.

Plans were also moving forward for comprehensive water development throughout the Upper
Colorado River Basin. In 1956, Congress enacted the Colorado River Storage Project Act.’ This
Act asuthorized the construction of initial CRSP units - Curecanti, Flaming Gorge, Navajo and
Glen Canyon; participating projects - including the Florida Project; and the preparation of
planning reports - including the Animas-La Flata and Dolores Projects. The Florida Project was
completed to serve lands on Florida Mesa in 1963, which included some Indian lands but which
did not completely meet Indian needs.

The CRSP Act also established & mechanism for assisting in the funding of construction of these
and other projects, through the creation of the Upper Colorado River Basin Fund (the “Basin
Fund™). In short, hydroelectric power revenues generated from the CRSP are eredited to the
Fund to pay for certain construction, operation and maintenance costs of the initial CRSP units,
The balance of any revenues are credited to each of the upper basin states 1o pay for that portion
of the construction costs of participating projects allocated to irrigation, that are beyond the

! Winters v. United States, 207 U.S. 364 (1908)
TPL B4-485; TO Swe. 105, 43 US.C. 620
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ability of irrigation contractees to repay. Additionally, participating projects can take advantage
of favorable rates for CRSP power.

In 1968, Congress enacted the Colorado River Basin Project Act{CRBP).' Among other things,
the CRBP Act authorized the constructions of the Animas-La Plata and Dolores Projects,
concurrent with the completion of the Central Arizona Project. The authorization for the
Arimas-La Plata project was for a configuration substantially different than the presently
proposed configuration.' However, the Project was always contemplated to serve both Indian
and non-Indian municipal, industrial and irrigation needs.’

Thus, as of the late 1960"s, there was some resolution of Tribal claims, and a good deal of water
development undertaken and contemplated in the San Juan River Basin. Some but not all of this
development benefited the Tribes. However, quantification of Tribal claims, and their impact on
non-Indians, were certainly open questions. The United States Supreme Court® established a test
for the amount of such claims, based on practicably irmigable acreage, which included boith
present and future irmigation needs.

Quantification of the Tribal claims in Colorado commenced in 1972, when the United States
Department of Justice filed reserve rights claims on behalf of the two Ute Tribes in federal

TPL 90-537; 82 Sma. 885, 43 US.C. 1508

* Section 501(c) of the 1968 CREP Act provides that the A-LP Project be construcied “in subsianial accordance
wth the engineenng plans set out in the report of the Secretary transmutted to the Congress on May 4, 1966, and
printed as House docurment 436, Eighty-ninth congress. .. 1n contras 1o the present coafiguration, the Fropect then
contemplated the consmucton of Howsndsville Reservoir sbove Silverioh, a diversion from the Anomas River near
Electra Lake above Durango, Animas Mountain Reservonr, and extensave facilities in the La Plats Basin, icloding
Hay Gulch Reservodr, Three Bunes Reservor and Ute Mesdows Reservoir.

* Changes in the proposed configurstion of the Progect were made m the 1966 Report nchuded i House Decument
436, to mncresse mumcrpal and industrial supplies, and decresss urigabon suppbes. A summary of the proposal

‘water and as of the 1968 CREAP Act is as follows:
[ Astemas Ls Fiats Projest Water Supply 1968 ]

Imgation Municipal and Industrial — Total Supply Total Depletion
(affyr) {aliyr) (afyr) {affyr)
Colorada 138,900 62,700 20,500 102,300
Mew Mexico 50,000 13 £3,500 14,100
| Tomi 188,900 76,200 265,100 146,400
Ute Mountum 21,730 23,500 45,130 22,100
Lite Tribe
Southern Ute 1370 30,000 31,370 22,700
Tribe
Total {Iockuded in 23,100 43,500 76,600 44,800
slabe s share
above)

* wrzona v, Califomss, 173 ULS. 546 (1963}
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district court. The state of Colorado and other parties intervened, and moved to dismiss on the
grounds that under the McCarren Amendment” jurisdiction belonged in state water court. The
United States Supreme Court * ruled that state court was the most appropriate forum in which to
achieve integrated adjudication of reserved right claims. Immediately thereafter, the United
States filed extensive claims in state water court.’

The Tribal claims encompassed the potential irrigaton of some 93,000 acres, in over 25 stream
systemns. Most of these lands were in the La Plata and Mancos River Basins, which were water-
short and over-approprialed. Success by the Tribes would totally eliminate existing non-Indian
imgation, disrupting local economies and creating hostility.

The 1986 Settlement Agreement and Subsequent Legislation

In April 1985, many parties, public and private, convened negotiations to address the issues
raised by the Tribe's reserved rights claims, The State of Colorado’s negotiating position was
based on several principles:

vested property rights held by owners of state decreed water rights would not be compromised;
existing economies should be protected;

existing uses should be protected by a “no injury” standard;

reserved rights claims should be quantified by state water court, not by Congress or in federal
courts; and

the Tribes® legitimate needs, such as the lack of a potable water supply for Towaos, should be
mt.

After intense and complex negotiations, an agreement in principle was reached that included a
binding cost-sharing agreement for construction of the Animas-La Plata Project. This agreement
was titled the “Agreement in Principle Conceming the Colorado Ute Indian Water Rights

THUSC 686 The McCarren pmendment consents 1o the joinder of the Unsied Sties as o defendant wn any sust
for the adpadicanon off water rights where the United States owns or w scquinng such mghis,

® Akan v. Linited Stses, 424 LS, 800 (1976)

¥ These claums were ongumally filed as one pleading in the water count for Division No. 7, and Case No, W-1603-76,
and soaght coafirmaton of the reserved nghts beld by the United States in trast for the Lite Mountam Use and
Southern Ute Tribes, mdividual [nduans owmng ast sllotments on the Southern Ute Reservanon, and the Bureay of
Inchan Affasrs. Subsequently, the application was amended and eleven separate applications were filed, each
wmended spplicanoss sssernng water rights associated with a specific river: 'W-1603-76 (Mavapo River); W-1603-
TéA (Blanco Ryver); W-1603-T68 (San Juan River); W-1500-76C (Puedra River); W-1603-T6D [Pume River)
W1603-T4E (Flonda River) W-1603-T6F {Animas River); W-1603-T60 (Mancos River); W. 1803-76H (Dobores
Raver), W-1603-T6] (McElmo Creek); and W-1603-T6] (La Pluta River),

4
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Settlement and Binding Agreement for Animas-La Plata Project Cost Sharing.” By signing the
Agreement in Principle, the Secretary of Interior certified that the non-federal cost share
contributions were reasonable, allowing for the federal release of the first 31 million for
construction of the Project, In addition to the cost-sharing element of the Agreement, the parties
to the state water court litigation agreed to a set of principles that established the parameters for
settlement of the reserved rights claims.

After six months of negotiations. The Colorado Ute Indian Water Rights Final Settlement
Agreement was signed on December 10, 1986. The Settlement Agreement contains six major
elements,'*

1. In each of the drainage basin, the reserved rights of the Tribes were quantified.
(See addendum.)

i The Tribes waived ancillary breach of trust claims against the United States,

3 The Tribes agreed 1o specific conditions concerning the administration and use of
reserved water rights, 5o as to integrate such administration into administration of non-
Indian water rights. These conditions included beneficial use as a limiting condition,
monitoring of water usage, sharing of streamflow data, and judicial change in use
proceedings in Colorado state water court when required. The state count was given
Jjurisdiction over all water in the Reservations not decreed to the tribes as reserved water
rights, including both unappropriated water and state appropriative rights. The parties
agreed to the entry of consent decrees in state water court.

4. The Tribes received commitments to obtain $60.5 million in Tribal Development Funds,
to enable the development of water and assist in economic self-sufficiency.”

5. The non-federal parties agreed 1o significant cost sharing of the Animas-La Plata Project
and Tribal Development Funds.” The parties agreed to seck Congressional deferral of

" The following 1s & summary of the Agreement, and shall not be construed o interpret amy of 13 provessons, o be
banding on amy of the partes thereio,

' Of thus amount, $20 million was o be carmarked for the Southern Uie Tribe, and $40.5 mullion for the Ute

Mountain Ute Tribe. The Funds were created by the followng comtribations:

55 mallion from tee Swte of Colorsdo Deparument of Naneral Resources

546 mallion from the state of Colorado in the form of the comstruction of the Towsoe Pipeline and a domeste water

distribiaton sysvem for the Lte Mountam Ute Trbe. (The sctual amount spent by Colorsdo was 37 B milbon. )
549 5 mallion from the Unsted States, 1o three instaliments.

'* The state af Colarade commined to the expenditure of $60.8 million towand these purposes. This mosey has
euther boen spent, or i on deposit & restricied funds. The state has pent $7.8 million m the comstruction of the
Towsoc Pipeline, 55 malhon 1o the Tribal Development Fund, and $300,000 towsrds & porton of the construction of
the Anumas-La Plats Progect. The state bas commined in restncied famds $41.4 million beld by the Colomdo Water
and Power Development Authority for the cost shane toward phase | of A-LP, and $5.3 mallion hebd o the
construchon fund of the Colorsdo Water Conservanon Board sowand cost share of the Ridges Basin Reservoar,



81

Tribal repayment of certain project costs until the water from the projects was actually put
to beneficial use,

6. The parties agreed 1o seek Congressional relief from the Non-Intercourse Act” limitations
on Congressional oversight over the use of reserved water rights. The tnibes were
allowed to sell, exchange or lease water outside the Reservations, within or outside the
state of Colorado, subject to state and federal law, interstate compacts and the law of the
Colorado River.

The Settlement Agreement specified certain contingencies that had 1o be met before the
settlement became final. The parties agreed to submit consent decrees to the Division 7 water
court for judicial approval. A stipulation setting forth this commitment was filed, but was
subject to legislative enactments by the United States Congress and Colorado legislature prior 1o
becoming final.

Federal legislation was introduced, and was enacted in 1988." The Act approved the settlement
and contained all the provisions contemplated by the parties, except for those relating to the
interstate marketing of water. The legislation as introduced reflected the neutral nature of the
Settlemnent Agreement concerning the legality of interstate marketing of reserved water rights
under the Law of the River. However, Lower Colorado River Basin states adamanily opposed
the provision, and demanded that the Tribes be flatly prohibited from applying for any out of
state changes in place of use. Other western states objected to the potential reservation. The
final act therefore limited use of Tribal rights in the Lower Colorado River Basin until final coun
order or agreement of all seven Colorada River Basin States has allowed such right for non-
federal, non-Indian water rights. Moreover, the Act provides that any use of water off
Reservation will result in the right being changed to a state of Colorado water right for the term
of such use.

The Colorado General Assembly also enacted the legislation contemplated by the Settlement

Agreement. This legisiation appropriated $5 million to the Tribal Development Funds, so much
as needed for the Towaoc Pipeline, and 55.6 million for the Ridges Basin cost sharing.

In December 1991, the Water Court approved the consent decrees that had been submitted to it
based on the stipulations entered pursuant to the Settlement Agreement, and following the
enactment of necessary federal and state legisiation.

In summary, all of the conditions of the settlement have been satisfied, except for the
construction of the Animas-La Plata Project, and the Agreement remains in effect.

L. The Settlement Agreement also established specific conditions concerming the
administration and use of the water rights of the Tribes consistent with state law, including

" 25 U5.C. 177, The Non-Intercourse Act requires Congressions] approval of the manafer of Indian trust property
" The Colorado Ute Indin Water Raghts Senlement Act of 1988, P.L. 100-585, 102 Seaw. 2973,
]
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agreements concerning changes in use both on and off the reservations. Those agreements are
critical to the integrated administration of Indian and non-Indian water rights.

2 Under the Settlement Agreement, the Tribes have the right 1o receive the following
amount of water, through the Project, from the Animas and La Plata Rivers:

Ute Mountain Uhe Tribe: 6000 afl'yr for mé&i
26,300 afiyr for imigation

Southern Ute Tribe:  26,500-affyr m&i
3,400 affyr imgation

These are maximum amounts, subject to shortage sharing provisions.

3 Under the Settlement Act, the Tribes received several benefits, including Congressional
relief from the Non-Intercourse Act and economic relief by relieving the obligation of the Tribes’
repayment obligation until water is beneficially used,

4. The State of Colorado has complied with the requirements of the Settlement
Agreement for significant cost sharing with, and financial responsibility to, the Tribes. The state
has deposited $5 million into the Tribal Development Fund, has spent 57.8 million to construct
the Towaoe Pipeline and domestic water distribution system, has spent $300,000 toward cost-
sharing for the Animas-La Plata Project, and has committed $47.7 million toward cost-sharing
for the Project.

5. The Project is the beneficiary of Colorado River Storage Project power revenues, bath for
the repayment of certain capital costs and for pumping costs.

6. Viested rights have been created under Colorado law 1o water rights in all of the
various streams and rivers which are the subject of the Settlement Agreement. Extensive
economies have developed in reliance on those rights.

The failure of all the parties to reach resolution of the Tribes” reserved rights claims on the
Animas and La Plata Rivers may result in prolonged, expensive and divisive litigation.



Conclusion

The Sentlement Act requires delivery of ALP water to the tribes by January 1, 2000, a date now
past. If ALP is not approved and implemented by January |, 2005, the Tnbes have the option of
commencing destructive litigation or renegotiating their reserved rght claims. Further delays in
finalizing the Settlement Agreement can no longer be tolerated.

At the foundation of the Settlement Agreement and this legislation is the construction of a
significantly scaled-back Animas-La Plata Project (ALP) to provide water supplies to the
Southern Utes and Ute Mountain Utes and the adjacent non-Indian communities in both
Colorado and New Mexico. The State of Colorado endorses the modified structural alternative as
described in S. 2508, which is fully compatible with the findings of extensive environmental
reviews.

The alternative proposed is the 120,000 acre foot Ridges Basin Reservoir and a $40 million
development fund for use by the Tribes. The reduced project would provide only municipal and
industrial water 1o the Ute Tribes, the Navajo Nation and the local cities and water districts. No

The potential impacts of ALP have been fully evaluated through exhaustive environmental
reviews which are now nearing completion. In addition, the San Juan Recovery Implementation
Program for endangered fish species has evaluated the project along with existing and future
depletions. They concludead that the projects can be implemented while meeting suggested flow
recommendations for the recovery of endengered fish in the San Juan basin.

The substantial reductions in this proposed project have not come without a price. The
elimination of the originally contemnplated facilities in the La Plata River drainage represents the
loss of a significant opportunity for non-Indian water users in southwestern Colorado.
Remaining non-Colorado Ute uses are limited to the San Juan Water Commission, Navajo
Mation, the Animas-La Plats Water Conservancy District and the City of Durango. But the cost
of proposed project has been cut by approximately 60% from previous project configurations and
costs are within the ability of municipal and industrial users to repay.

The State of Colorado appreciates the Colorado Ute [ndian Tribes' continued efforts to ensure
that Tribal claims are resolved in a way that avoids taking water from other water users and
ensures a reliable water supply for all residents of the area. ‘'We also commend the non-Indian
project supporters for their willingness to compromise despite the great sacrifice to irmgators.
The State of Colorado has fulfilled its responsibilities arising from the Settlement Agreement and
the Settlement Act of 1988, It is now time for the federal government to flfill its commitment.
The State strongly supports Senator Campbell’s legislation. Let us bring this long-standing
controversy to closure by passing 5. 2508. Thank you for considering the State of Colorado’s
comments on this very important legislation.
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ADDENDLUM

A summary of the quantification in the various basins is set forth below:

UteM in. Ute Tri

Mancos River

Animas and La Plata Rivers

San Juan River

Southern Uite Tribe
Animas and La Plata Rivers

Pine River

Florida River

Stolsteimer Creek

Project reserved water night from the Dolores Project, up to 1000
affyr mdi, 23,300 affyr irrigation and 800 afyr fish and wildlife
development.

Mon-project reserved water right for direct flow and/or storage of
21,000 affyr for imigation of T200 acres.

Project reserved water right from the Animas-La Plata Project, up
to 6000 affyr mé&i, 26,300 allyr imigation,

Mavajo Wash Non-project reserved water right for diversion of 15
c.f5., or 4800 affyr for irrigation of 1200 acres.

Mon-project reserved water right for diversion of 10 ¢.fs., or 1600
affyr for the irrigation of 640 acres.

Project reserved water right from the Animas-La Plata Project, up
to 26,500 affyr méi, 3,400 affyr irrigation.

The Tribe retained its right as quantified in the 1930 federal decree
and the 1934 state decree, and a 1/6 interest in Vallecito Reservoir.

563 alyr for water from the Florida Project for the irfigation of 4
specified parcels.

6.8] c.f5, or 1090 affyr of non-project water right for the imgation
of specified parcels.

Non-project reserved water right for 1850 af'yr fill and refill in
Pargin Reservoir, Non-project reserved water right for 2 c.ls,
MNon-project reserved walter right for 3.5 c.£5., all for the irrigation
of 60 acres.



Piedra River

Devil Creek

San Juan River

Round Meadow Creek

Cat Creeic

Mavajo River

85

Mon-project reserved water nght for 8.9 ¢.£5., or 1595 affyr, for the
irmgation of 535 net acres.

Mon-project reserved water right for 183 affyr for the urigation of
61 acres.

Non-project reserved water right for 1530 affyr for imigation of 510
net acres.

Non-project reserved water right for 975 affyr for the irrigation of
325 net acres.

Non-project reserved water right for 1372 affyr for the immigation of
482 net acres.

Mo reserved rights.

10
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STATEMENT OF KEN SALAZAR
ATTORNEY GENERAL OF COLORADO
ON §. 2508
COLORADO UTE SETTLEMENT ACT AMENDMENTS OF 2000
SUBMITTED TO THE COMMITTEE ON INDIAN AFFAIRS
UNITED STATES SENATE

JUNE 7, 2000

I offer this statement to express my strong support for 5. 2508, which amends the Colorado
Ute Indian Water Rights Settlement Act of 1988 to provide for a final settlement of the
Southern Ute and Ute Mountain Ute Tribes' reserved right claims. S. 2508 authorizes the
construction of a modified Animas-La Plata Project that will be much smaller and less
expensive than the original project and will fully comply with all applicable federal
environmental laws. [f'S. 2508 or a substantially similar bill is not enacted, we appear
headed for years of costly, bitter litigation that will pit the State of Colorado against the
United States and the Tribes against the non-Indian water users of southwestern Colorado.

I would like to give you some history on the state-federal commitment to build Animas-La
Plata for the Tribes. In Winters v. United States, 207 U.S. 564 (1908), the U.S. Supreme
Court held that when the United States enters into a treaty with an Indian tribe creating a
reservation, it impliedly reserves sufficient water to irmigate the reservation lands. Thess
reserved water rights have a priority based on the date the reservation was created, which
makes them senior to non-Indian water rights appropriated after that date.

Based on the Winters doctrine, in 1976, the United States Department of Justice filed
reserved water right claims in Colorado water court’ on behalf of the Ute Tribes. The
original Ute Reservation was established by treaty in 1868 (with some later additions),
making the claimed rights the most senior rights on the river.” Thus, if successful, the
Tribal claims would preempd the long-standing water rights of non-Indian water users. In
the more water-short river basins, such as the La Plata River basin, the Tribal claims have
the potential to exceed the entire available water supply, thereby drying up family farms and
ranches that have existed for generations and disrupting the local agricultural communities.

As the parties began preparing for trial in the mid-1980s, it became clear that there were
many contested issues, including the priority dates of the claimed rights, the amounts of
water to which the Tribes were entitled,’ the purposes for which the water could be used,
whether the water could be used off the reservations, and how and by whom the rights

' The Department of Justice originally filed the claims in federal district court in 1972, The United States
Supreme Court ruled that, under the MeCarran Amendment, 43 UL.5.C. § 666, the case should be heard in
stmte court. Colorads River Water Comaervation Dixt, v. United States, 424 U5, 800 (1976).

? The United States actually claimed a priority date of time immemorial for the original reservation, but an
1868 priority would have the same practical effect.

* Indian reserved rights are generally quantified on the basis of “practicably irrigable acreage.” Arizona v
Califermia, 373 US. 546, 598-601 (1963). This number was very much in dispute.



87

would be administered. Rather than pursuing lengthy, expensive, and divisive litigation, all
the parties sat down together to negotiate and, in 1986, they signed the Colorado Ute Indian
Water Rights Final Settlement Agreement. Two years later, Congress passed the Colorado
Ute Indian Water Rights Settlement Act of 1988, Public Law 100-585, affirming the federal
commitment to build Animas-La Plata. However, the project was unable to meet the

i of the Endangered Species Act and the Clean Water Act and raised cost
CONCEMS.

5. 2508 resolves those issues. The parties to the settlement and representatives of various
environmental organizations have considered virtually every possibility for satisfying the
Tribes' claims. The Bureau of Reclamation has thoroughly studied the settlement options.
Its draft supplemental environmental impact statement (DSEIS), issued this past January,
shows that a reservoir at Ridges Basin is the only way to provide a reliable water supply
that will settle the Tribes' water claims and fulfill the United States’ trust responsibilities to
the Tribes. The Tribes have repeatedly stated that they want the dependable, flexible water
supply that only storage can provide, Southern Ute Tribal Chairman Baker testified before
the House Subcommittee on Water and Power that the proposal to give the Tribes money to
try to buy land and the accompanying water rights from their neighbors "would be a
nightmare to implement.” The DSEIS shows that Chairman Baker is right.

The DSEIS also shows that there is an environmentally and fiscally responsible way to
provide that storage. The scaled-back version of Animas-La Plata eliminates the irrigation
component to comply with the Clean Water Act and reduces allowable project depletions to
comply with the U.5. Fish and Wildlife Service's biological opinion issued under section 7
of the Endangered Species Act. 5. 2508 also explicitly requires federal agencies to comply
with all applicable federal environmental laws, including the Mational Environmental
Policy Act, the Endangered Species Act, and the Clean Water Act. L

5. 2508 represents a compromise among the Ute Tribes, the Navajo Nation, and water users
in Colorado and New Mexico that is acceptable to the Tribes as a final settlement of their
legal claims to water from the Animas and La Plata Rivers. Animas-La Plata is now a truly
Indian project, with two-thirds of the project's water allocated to the Ute Tribes and the
MNavajo Nation. The remaining water will be available, at cost, for municipal uses in
Colorado and New Mexico. Although the project no longer includes water for imigation, it
will protect existing agricultural water users in Colorado who would lose their water
supplies if the Tribes were to prevail in litigation. Moreover, by providing needed water to
growing cities in the region, the project will reduce the pressure to convent farms and
ranches to subdivisions.

[ appreciate the Administration’s commitment to supporting legislation to resolve the
Trbes' claims this year. However, there are three issues that we still need to resolve:
environmental compliance, project deauthorization, and non-Indian repayment.
Environmental compliance. The Administration previously testified that preserving the
Secretary of the Interior's discretion in conducting environmental compliance is
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extremely imporiant. S. 2508 does this. This bill very explicitly requires the Secretary to
comply with all national environmental laws. While 5. 2508 includes certain
Congressional determinations about the project’s environmental adequacy, it affirms the
independent authority and discretion of the Secretary and other federal officials under
applicable environmental statutes.

Deauthorization. This issue is important to the State of Colorado. The Administration
has stated that settlement legislation should deauthorize those features of the Animas-La
Plata Project that were previously authorized but are not currently contemplated. Tribal
settlement legislation is not the place to make changes in federal law that could have far-
reaching implications for the law of the Colorado River. Deauthorization of a Colorado
River Storage Project Act/Colorado River Basin Project Act project should not be addressed
piecemeal here. S. 2508 is a compromise. It stops short of deauthorization, yet addresses
the concern that the downsized project is the opening wedge for a larger project by
explicitly stating that the facilities described in this bill cannot be used in conjunction with
any other facility authorized as part of the Animas-La Plata Project without express
authorization from Congress. This provision ensures that no additional project facilities
will be built without the passage of additional legislation — in effect, requiring a whole new
authorization. And, of course, any additional facilities would be subject to the full spectrum
of environmental review. This "delinking” approach is a reasonable way to address a
specific concermn, without raising complex “law of the river” issues having far-reaching
rEpercussions.

Repayment. | agree with the Administration’s principle that the non-Indian project partners
should pay their share of the costs. 8. 2508 would allow the non-Indian entities the option

of satisfying their capital repayment obligations by payment in full prior to the initiation of
construction. | support an approach to repayment that allows the repayment entities to

Some project opponents question the Ute Tribes” decision to insist that the United States
live up to its part of the bargain and build a reservoir, rather than giving them money to buy
water rights. These groups presume to tell the Tribes that they are making a bad deal
because the modified project does not include water delivery facilities. As Chairman Baker
previously testified, the Tribes would prefer 1o have delivery facilities included in the
praject, as agreed in the Settlement Agreement and the 1988 Act, but they elected to defer
those facilities in order to obtain storage. Project opponents fail to respect the Tribes” long
struggle to secure a reliable water supply for their future. Instead, they seek to penalize the
Tribes for compromising by forcing them to take money in place of the water to which they
are entitled. The Tribes' choice deserves your respect.

Construction of a scaled-back Animas-La Plata Project remains essential to the settlement.
The Ute Tribes have until January 1, 2005 to elect whether to go back to water court to
pursue their original claims in the Animas and La Plata Rivers. Unless Congress acts now
to meet the federal government's commitment to the Tribes, [ fear they will look to the
courts for relief. Reopening of the Ute Tribes' claims would trigger litigation among the
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Tribes, the United States, the State of Colorado, and water right holders. As discussed
above, the Tribes' reserved rights claims raise complex legal and factual issues and threaten
the livelihoods of farmers and ranchers who rely on the already water-short La Plata River,
Such litigation would involve virtually all water users in the Animas and La Plata basins,
take many years of trial and appeals, and cost millions of federal, state, and local taxpayer
dollars.* Southwest Colorado has a history of cooperation between Indians and non-
Indians, of which we are justly proud. S. 2508 will allow us to continue down that path.

The project before you in 5. 2508 is far different from previous versions of Animas-La
Plata. It is a whole new kind of water project, designed to provide environmental justice to
the Ute Tribes in an environmentally responsible way and at a reasonable cost. The
Administration has stated its willingness to work with Congress to ensure that this
settlement is not lost. 1 appreciate that commitment. 1 o0 am committed to working with

* The Big Hom River adjudication in Wyoming, which litigated the reserved rights claims for the Wind River
Reservation illustrates hovw long and costly such litigation can be. That adjudication began in 1977 and was
decided by the Wyoming Supreme Court for the first time in 1988, In re General Adfudication of AN Rights to
Lise Water in the Big Horn River System, 753 P2d 76 (Wyo. 1988). The case then went to the U.S. Supreme
Court. Wyoming v. Unitesd States, 492 1S, 406 (1989). Since then, the case has been 1o the Wyoming
Supreme Court four more times. [n re General Adiudication of All Rights to Use Water in the Big Horn River
Syatem, 803 P.2d 61 (Wiyo. 1990); 835 P.2d 273 (Wyo. 1992); Docket MNos. 93-48 & 93-49 (Oct. 26, 1993)
(umreported order dismissing appeal); §99 P_2d 848 (Wyo. 1995). All told, the State of Wyoming and the
United States spent tens of millions of dollars litigating the Wind River Reservation claims for more than
twenty years, and the resuli s continuing mistrust and conflict.
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Testimony of Robert Wiygul on Behalf of the Sierra Club, Four
Corners Action Coalition, Taxpayers for the Animas River and
Earthjustice Legal Defense Fund

1 appreciate the opportunity to offer this testimony on 5. 2508. | am an attorney with the
Earthjustice Legal Defense Fund in Denver, Colorado, and | have for some years advised a
number of grassroots organizations, including Taxpayers for the Animas River, the Sierra Club,
and the Four Comers Action Coalition with respect to the Animas-La Plata project and its
compliance with federal laws. These organizations oppose S, 2508,

The Animas-La Plata project has a long history of controversy. It began as a massive
irrigation praject, which due to its poor economics and high environmental costs could not be
built. In the mid-1980's it became a proposed solution to the perceived problem of Winters
Doctrine water rights claims by the Southern Ute and Ute Mountain Ute tribes. The concern was
that these Winters Doctrine claims could impact senior water rights holders in the Four Comers
area. During the 1990"s it became clear, however, that the project still provided few benefits at a
very high cost, and had unacceptable environmental impacts.

The version of the Animas-La Plata project proposed in the pending legislation, and the
companion legislation in the House is smaller than past versions, and it gives more of the water
in the project to the Ute tribes. Unfortunately, however, it shares with past versions the problem
that it provides few benefits at a high cost. Let me identify for you several basic remaining
problems with the project.

First, the environmental impacts from drawing substantial amounts of water from
the Animas river remain, and the impacts associated with potential (since there are no actual)
uses have never been examined. At pages 3-97 and 3-98 of its Draft Environmental Impact
Statement (DEIS), the Bureau of Reclamation states that downstream impacts of the water
withdrawals from the Animas River will have significant impacts on native fish in the river. The
DEIS also concedes that up to 3000 acres of upland habitat will be affected. Large amounts of
power will be used to pump water uphill for no identified purpose. [t is also true that forecasting
the impacts of projects like this one is an inexect science, and the true impacts may not become
clear until after the project is bailt,

These impacts are clearly less than those associated with the older versions of Animas-La
Plata, but they are nonetheless real, These impacts are particularly problematic in that there are
no benefits against which to measure these impacts. The Administration takes the position that
no costibenefit analysis of the project is necessary either under NEPA or the reclamation statutes.
This is simply not correct. There is no legal precedent for this position with respect to Indian
water rights settlements. Even if the Administration’s position that Indian water rights
settlements are exempt from this requirement, about a third of the water in the project as
proposed goes to non-Ute entities. Clearly these entities must abide by the law, and the law
requires that federally funded projects such as this have a costibenefit analysis.

It is also clear that some use for the water must be identified if alternatives are to be given
a fair evaluation under Section 404 of the Clean Water Act. The evaluation found in the draft
E1S for the Administration proposal does not identify any uses, but simply assumes that
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providing municipal and industrial water is the goal. This will not pass muster under the Clean
Water Act.

To be honest, it appears that the reason the Administration takes the position that no uses
must be identified, and that no costibenefit ration need be prepared, is that it knows that there are
no identified uses associated with the project, and as a result there are no identifiable economic
benefits flowing from it. An economic study commissioned by Earthjustice and the Sierra Club
found that based on the information in the DEIS, it appeared that there were no economic
benefits associated with the project.

8. 2508 does, of course, contain sufficiency language, which is clearly aimed at
insulating this project and its compliance with NEPA and other statutes from judicial review.
We obviously oppose any such language very strongly, and we believe the Administration
should stand by its position and oppose this legislation because it contains such language.

We also would urge to comminee not 1o prematurely accept, through this sufficiency
language, the analysis under Section 404(r) the Depariment of the Interior has prepared. That
analysis docs not accurately analyze the environmental impacts of either the Administration
propasal or the non-structural alternative that various conservation interests have proposed. For
example, it assumes that large amounts of wetlands will be destroved by the non-structural
alternative, but it gives no specific support for this conclusion. It also assumes that these
assumed losses — which are of wetland created by irrigation, not natural wetlands — cannot be
mitigated, and that what mitigation can be done must be at a very high cost. None of these
mm?ﬁnmmmmdﬂmyfamwmdmimﬂubcpwmmnfﬂu Interior’s 404

YHI.

In closing, let me state again for the record that the Four Comers Action Coalition and
the other groups opposing the Animas-La Flata project do not opposs the Ute tribes. We believe
their water rights should be respected. We believe it is unfortunate that senior water rights
holders in the Four Comers area have not respected those rights. We continue to believe,
however, that there are befter ways o recognize those rights than building Animas-La Plata. We
have proposed in good faith a non-structural alternative which is feasible, and which we believe,
given a fair analysis, would be superior to the Administration proposal or the project proposed in
5. 2508.



June 5, 2000

Mr. Robert Wiygul

Earthjustice Legal Defense Fund
1631 Glenarm Place, Suite 300
Denver, CO 80202-4303

Dear Mr, Wiygul:

Earthjustice Legal Defense Fund asked Hydrosphere to review the Draft Supplemental
Environmental Impact Statement ("DSEIS") for the Animas la Plata Project ("ALP").
Our review indicates that there are a number of deficiencies in the DSEIS. In our view,
correction of these deficiencies would eliminate the most important objections related to
environmental impact and practicability to Refined Alternative 6 and reduce the cost and
complexity of that alternative. Of particular significance, the assumption of wetland
impact from land acquisition is not consistent with the water law governing water rights
transfers. Our comments address issues related to inconsistencies between the Settlement
Agreement and the DSEIS and formulation and evaluation of Refined Altemnative 6.

In preparing the following comments | have reviewed the DSEIS and its supporting
documents as well as other related documents. [ have also conferred with my colleagues
at Hydrosphere in areas related to water rights engineering and the specific practices used
in making water rights transfers. 1am a registered Professional Engineer with nearly
thirty vears of experience in water resources planning and management and water guality.
My resume is attached to this leter.

Levels of Diversions are Inconsistent with the Settlement Agreement

The DSEIS contemplates diversions substantially in excess of the levels set by the
Settlement Agreement. Because the Settlement Agreement apparently sets no upper limit
on the amount of project deliveries that may be consumed, depletions under Refined
Alternative 4 could be substantially greater than those evaluated in the DSEIS. Because
the depletions possible under Refined Altemnative 4 are greater than those allowed under
the Biological Opinion procedures for limiting depletions should be defined in the
DSEIS.

The Purpose and Need for the proposed action is to

"...implement the Settlement Act by providing the Ute Tribes an assured
long-term water supply and water acquisition fund in order 1o satisfy the
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Tribe's senior water rights claims as quantified by the Settlement Act, and
to provide for identified M&I water needs in the Project Area.”

The Settlement Act states:

"The Secretary is authorized 1o supply water to the Tribes from the
Animas-La Plata and Dolores Projects in accordance with the [Settlement]

Agreement..."”

Thus, the Settlement Agreement defines the quantities of water to be provided to the
Tribes.

The Settlement Agreement sets out the maximurm amounts of water to be supplied 10 each
Tribes for specific uses in terms of diversions. These amounts are shown in the Table 1
below.

Table 1. Water Allocations
Tribe Use Diversion Depletion Nominal Depletion at
(affyear) ant100% Depletion Nominal
(affyear) Fraction Fraction

(%) (afiyear)
Ute Mountain Ute  M&I 6,000 6,000 100% 6,000
Southern Ute Mé&l 26,500 26,500 90.5% 23,983
Ute Mountain Ue Ag 26,300 26,300 80.1% 21,066
Southern Ute Ag 3,400 3,400 78.8% 2,679
Total 62,200 62,200 53,728

The Settlement Agreement does not appear to set an upper limit on the amount of
depletion allowed from these water supplies. The agreement defines the nominal fraction
of consumptive use to be used in lieu of historical data as the basis for changes of use.
These depletion fractions and the corresponding depletion amounts are shown in Table 1.

The DSEIS sets the depletions for the two Ute Tribes that would be provided by the
Administration Proposal at 52,960 affyear (DSEIS, 1-7). This is approximately equal to
the amount of annual depletion contemplated by the Settlement Agreement at the nominal
depletion rates. (The DSEIS does not explain how the water supply requirements are
calculated.)

The DSEIS contemplates diversions for water to be used by the two Ute Tribes totaling
79,050 affyear from Refined Altermative 4 (DSEIS, 2-96, Table 2-53). This amount
exceeds the amount set out in the Settlement Agreement by 16,850 affyear. The
diversions set out in the DSEIS appear to be calculated based on the depletions attributed
only to the structural portion of Refined Altemnative 4 using a nominal depletion fraction
of 50%. Including the diversions associated with the non-structural component of the
Refined Alternative 4 results in a total diversion for tribal uses of 105,050 affyear, almost
43,000 affyear greater than the maxamum levels set out in the Settlement Agreement.

Hydmaphere Resource Consultsnia, 1002 Walaut Suste 200, Boubder, 0O 80602
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Thus the DSEIS is not consistent with the Settlement Agreement and with the statement
of purpose and need for the project,

If the structural component of Refined Alternative 4 actually delivers 79,050 affyear to
the Ute Tribes, the Tribes might be free to consume all this water as the Settlement
Apgreement appears o sel no upper limit on the consumptive use of water. Arguably, the
Ute Tribes would be limited to fully consuming the 62,200 afiyear of diversions
contemplated in the Sentlement Agreement. Under that scenario the consumptive use
allowed on the remaining 16,850 affyear of diversions from the structural components
would be limited by Reclamation Law or Colorado state law, Assuming a nominal 50%
consumption, an additional 8,425 affyear of depletions would occur. Total depletions
attributable to water supplies to the Ute Tribes would be 70,625 affyear under these
assumptions, compared to 39,525 affyear stated in the DSEIS (DSEIS, 2-96, Table 2-53),
Impacts from this higher level of depletions have not been addressed in the DSEIS,

The Final Biological Opinion on the Animas La Plata Project defined a Reasonable and
Prudent Alternative that limits depletions to 57,100 af. Based on my analysis of the
Settlement Agreement and the DSEIS, new depletions from Refined Altemative 4 could
be substantially higher than that. In order for the DSEIS to be consistent with the
Biological Opinion the DSEIS should define operational procedures for Refined
Alternative 4 that would limit project depletions to the levels specified in the Biological
Water Uses are Inconsistent with the Settlement Agreement

A second inconsistency with the Settlement Agreement is in the types of use specified for
for water. The Settlement Agreement provides for a total of 32,500 affyear diversion to
ME&I uses and 29,700 affyear of diversion to agricultural uses. At the nominal depletion
rates set out in the Sertlement Agreement the depletions contemplated for M&I were
29,983 affyear and for agriculture were 23,746, The DSEIS adopted the following
change to the 1996 FSES and 1980 FES:

"The project water allocations would be restricted to M&I uses only,
removing the irrigation water uses proposed in the 1996 FSFES and 1980
FES.” (DSEIS, 1-9)

This change is inconsistent with the Settlement Agreement and thus is inconsistent with
the purpose and need for the project. The change directly affects the comparison between
Eefined Alternative 4 and Refined Alternative 6. Under Refined Altemative 6, water
rights yielding 17,432 affyear of depletions would be acquired from existing agricultural
lands. (This component of Refined Alternative & replaces part of the structural
eomponent of Refined Alternative 4. Both alternatives include a non-structural
component consisting of acquisition of water rights yielding 13,000 affyear of depletions
to be used for agricultural purposes.} The effect of the change adopted in the DSEIS is to
require that the agricultural water rights acquired under the “structural component™ of
Refined Alternative & be changed to M&I use. This increases the cost of acquiring this
water supply because of the need to "re-shape” depletions to meet M&] use patterns.

Hydroophere Resource Consultints, 1002 Wit Seite 200, Bosbder, CO 30302
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The DSEIS claims wetlands impacts associated with Refined Alternative 6 because of the
necessity to change water from agricultural to M&[ use. [f the use assignments in the
Settlement Agreement were adopied, essentially all of the water supply from the
"structural component” of Refined Alternative 6§ would remain in agricultural use, Any
impact to wetlands from a change of point of use would be offset by creation of wetlands
at the new point of use. Under the use assignments in the DSEIS the water supply from
the "structural equivalent” component of Refined Alternative 6 must be changed to Mé&l
uses, which the DSEIS argues leads to wetlands impacts.

Allowable Depletions from Changes of Use are Low

Both Refined Alternative 4 and Refined Alternative 6 include water rights obtained from
purchases of existing agricultural lands. These water rights would be changed to provide
for use of the water at different locations and for different uses. Such changes of point of
diversion and tvpe of use are limited by the principle that a change in use cannot harm
other existing water rights.

In addition, the assumed values of consumptive use are probably low. In calculating the
amount of land that must be purchased for Refined Alternative & the DSEIS estimated the
amount of historical depletions on lands in the area as ranging from 1.4 through 1.6
affacre/year (ft/vear) (Table 4, 2-140). The regional free surface evaporation in the
project area is approximately one-third higher than that in the Front Range of Colorado.
Based on the considerable body of experience in the Front Range and the relative
evaporation rates, it is our view that it would be reasonable to expect that depletions
would be on the order of 2 ft/vear in the project area. [t is possible that lower depletion
levels were assumed to reflect historic dry-year conditions. However, dry-year
depletions for senior rights (which would likely be the subject of acquisition) may not be
lower than average depletions and could be higher. Although the actual amount of
consumptive use that can be transferred from a water right must be determined on a case-
by-case basis, it is our view that the levels assumed in the DSEIS are low.

The effect of using conservative depletion levels is to overstate the amount of land
required for purchase, Assuming that values of 1.5 affacre were actually used in
calculating land requirements for Refined Alternative 6, use of a value of 2 affacre would
reduce land requirements by about 25% or 5,000 acres.

Sites for Land Acquisition are Arbitrary

The DSEIS sets out in Table 2-66 (DSEIS, page 2-140) the sources and amounts of water
to be obtained by purchase of water rights. The DSEIS specifies that 10,000 acres of land
would be acquired in the Pine River Basin, for a yield of 15,114 affvear of depletions.
The DSEIS offers no justification for purchase of this amount of land in this single basin.
Table 2-27 (DEIS, 2-45) shows 14,590 af of depletions in the Pine River basin.

However, neither Tables 2-53 or 2-67 (DSEIS, 2-96, 2-141), which set out the water uses
and locations for Refined Alternative 4 and Refined Altemative 6, show any depletions or
retumn flows in the Pine River basin. Nevertheless, this large purchase requirement is

Hydroaphen: Repeuroe Conulnes, 1002 Walnut Suite 200, Boulder, T BOMIY
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widely cited in the DSEIS and 404(b)(1) Evaluation as a factor in the increased cost and
risk of Refined Alternative &:

"The implementation costs of Refined Alternative 6 include purchase of
irrigated land, cost to transfer water rights...the land acquisition cost is the
largest cost component of the alternative... The land acquisition would
take place over a 30-year period. This longer time frame is required
because of the large purchase of 10,000 acres in the Pine River Basin.”
(DSEIS, 2-148)

“The length of the acquisition program would also extend the programs of
wetlands impact avoidance and mitigation, cultural resources, and
administrative prn-nedums including conversion of water rights from
irrigation 1o M&I use." (DSEIS, 2-149)

"The much larger Pine River program would require overcoming
numerous issues and constraints and would likely encounter extreme
opposition from other water rights holders. The opposition would stem
from the fact that the 10,000 acres, with appurtenant water rights,
proposed for acquisition constitutes about one-third of the estimated
30,000 acres of existing non-indian irrigated lands in the Basin and the
water would be used for M&I purposes outside the Pine River Basin."
(DSEIS, Vol 2, D-5)

“A premium of 20% was attributed to Pine River Basin lands to create an
incentive over current market prices in order to acquire sufficient land to
meet the water right requirement.” (DSEIS, Vel 2, D-12)

"However, under Refined Alternative 6, acquisition of 10,000 acres of
irrigated land is anticipated in the Pine River Basin where there area total
of 30,000 acres serviced for imigation, and where the average size of land
holding is 153 acres. There are two procurement alternatives [sic] could
occur, both of which would disrupt the market as it currently stand and
would move it toward a speculative market. ... This scenario could be
mitigated, however, if the buyer were to schedule acquisitions to take
place over a sufficiently long period of time so as to not [sic] affect the
market. The negative factor to the buyer of lengthening the acquisition
period includes increased costs associated with the escalation of land
prices over time." (DSEIS, Vol 2, D-13)

"The present and future values of land acquisition from Refined
Alternative 6 are based on the following assumptions:

= 20,647 acres purchased
# 30 year purchase schedule

+ land escalation of 8 percent (real}

Hydmasphors Resounte Coasultanty, 1002 Walnut Suite 200, Boulder, OO 80002
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s« 206 discount factor

» emphasis on purchases on the Pine River Basin which entail a
premium of 20% over current average listed per acre cost, a periodic
25 percent increase in land value to reflect decreasing land availability
and resistance on remaining acreage in the basin.

* aperiodic 25 percent increase in land values on the AnimasFlorida
river basins to reflect impacts from the land values on the Pine River
Basin and market reactions on remaining land in these particular river
basins," (DSEIS, Vol 2, D-16)

For comparison purposes, the acquisition assumptions for Refined Alternative 4 are:

“The present and future values of land acquisition from Refined
Alternative 4 are based on the following assumptions:

* 10,300 acres purchased

* 15 year purchase schedule

» land escalation of 8 percent (real)
+ 2,06 discount factor

» an orderly market, with & willing buyer/willing seller principle”
(DSEIS, Vol 2, D-16)

See also Volume 2, page D-18 for further discussion of this issue.

The result of the compounding deleterious effects of the large block purchase in the Pine
River basin is that for Refined Alternative 4 the land acquisitions for the non-structural
alternative costs 56,978,768 while that for Refined Alternative 6 costs $195,426,421
{Vol 2,Tables 9 & 10, D-17). The respective per-acre costs are 55,500/acre for Refined
Alternative 4 and §9,500/acre for Refined Alternative 6.

The allocation of this large block of land in the Pine River is not supported by rationale in
the DXSEIS. It is possible that the rationale is the potential to use Vallecito Reservoir for
storage of yield and redistribution of the use pattern from the agricultural pattem to that
of Mé&l. As we have pointed o above, this redistribution would not be necessary if the
DSEIS conformed to the Setilement Agreement with regard to uses of tribal water
supplies. Since no M&] uses have been idemtified in the Pine River basin, redistribution
probably could be accomplished in Navajo Reservoir,

Other than this possible justification, the allocation of a large block of land to the Pine
River Basin appears to be arbitrary and inconsistent with good engineering practice. This
decision is puzzling given the clear opinion of the preparers of the DSEIS that the Pine
River purchases dramatically increased the cost of Refined Alternative 6. It is even more
puzzling given the availability of alternatives. For example, it is possible to reduce the
amount of land purchased in the Pine River Basin by almost 50% simply by increasing
j:;lrch-uts in other basins 1o the levels used in Refined Alternative 4 (Vol 2, D-9, Table

Hydmaphere Resource Conpuliamey, 1002 Walre Suite 200, Boulder, 00 §0302
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Further, the total amount of land required for purchase for Refined Alternative 6 is
probably overstated because the level of transferrable depletions is low. Reduction in the
total land requirement would allow further reduction of acquisitions in the Pine River
basin.

Base Land Costs are Overstated

1999 land costs were estimated based on average prices for June 1999 listings. There is
no evidence that an analysis of recent sales was made. Land prices were set at the
average value of the June 1999 listings and were 54,384 for La Plata County and £2,487
for Montezuma County. Actual listings ranged from $1,290/acre to £20,77%acre in La
Plata County and from $930/acre to $5,000/acre in Montezuma County, This large range
of values is probably due to different potential for residential development among the
properties,

The average values adopted for use in the DSEIS are skewed by the more expensive
parcels. Simply by purchasing the least expensive 50% of the properties offered in June
of 1999 over 5,000 acres of irrigated crop land could have been acquired at an average
per-acre cost of about $2,300. A valuation study conducted for the U.S. Bureau of
Reclamation in 1997 supports lower land values (Basic Data and Valuation Range
Analyses, Amnie Butler and Company, July, 1997).

Land Cost Escalation is Arbitrary and Overstated

The DSEIS adopts a "estimated land escalation factor” of 8%, No factual basis is
provided for this assumption. The arbitrary nature of the assumption is funther
demonstrated by the assumption of a single appreciation rate for an area govering twa
counties and exhibiting a wide diversity of economic and demographic characteristics.

The assumed appreciation rate is inconsistent with regional economics. The land to be
purchased for water supply purposes is irrigated agricultural land. Refurns to land from
agricultural operations are unlikely to support this level of appreciation. In areas adjacent
to urbanizing or developing areas appreciation at this level is possible, but it is unlikely
that appreciation that this rate of growth could be sustained for decadés., At the same
time, land outside the developing areas would be available for purchase and would
exhibit lower rates of appreciation.

The justification for these high land appreciation rates might be the assumption that land
throughout the two counties will be converted to rural residential use. Conversion of
water rights from irrigated agricultural land would not substantially reduce the value of
the land for rural residential uses. In some cases it might be practical to leave some
portion of the water with the land to support low-level agriculture associated with rural
residential development. In other cases, it would be sufficient to base development on
domestic wells. Thus, if the tribes elected to purchase land with value for residential
development, the initial cost of this land would be higher, but they would retain a
substantial land asset that offset part of the higher cost. The DSEIS does not account for

Hydreaphers Resource Consulmsts, 1002 Walsat Saite 200, Boulder, CO 80002
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the value of land holdings or for the possibility that these lands can be sold without water
rights.

In addition to the general escalation rate, several episodic price increases were assumed
for land in the Pine River, and Animas/Florida basins. An initial "premium” of 20% was
assigned to properties in the Pine River basin, along with 25% price increases in years 6,
11, 16 and 21 in both areas. No factual basis or analysis has been provided to support the
timing or amount of these episodic escalation factors. Further, the rationale for including
these "premiums” is also arbitrary--the allocation of a large block of land for purchase in
the Pine River basin, Because no substantial basis for the assumed land cost escalation
factors has been presented these assumptions must be considered inconsistent with good
engineering practice.

Raising Lemon Reservoir is Economically Infeasible

Refined Alternative 6 includes 500 acre-feet of yield from raising Lemon Reservoir, The
cost of this yield is $28 million or $56,000/acre-foot, Given the much lower (more than
ten times lower) unit cost of land acquisition, inclusion of this component cannot be
considered good engineering practice. This component of the alternative should be
eliminated and replaced with additional land acquisition. Eliminating this component
would also eliminate three impacts categorized as Significant or Potentially Significant.

Wetland Impact is Overstated

The DSEIS and 404(b){1) Evaluation provide insufficient information to assess the
methods used to quantify potential wetlands impacts from Refined Altemative 6.
Supporting references that may help understand the methods used were not available at
the time of this review,

Fundamentally, the assumption in the DSEIS that any wetlands impacts would arise from
water rights transfers is inconsistent with the principles that govern such transfers under
Colorado water law, The amount of consumptive use that may be transferred from one
use to ancther is limited by that amount that has been put to historical beneficial use in
the original place and type of use, subject to the non-injury principles addressed above.
Consumptive use associated with wetlands cannot be transferred and should, thus, be
maintained at historical levels and locations, The Refined Alternative 6 as defined in the
DSEIS includes structural provisions to deliver water to historical wetlands associated
with agricultural lands from which water rights are to be transferred. The DSEIS
characterizes these measures as mitigation, but such facilities and management practices
are actually required by Colorado water law in order to maintain historical return flow
regimes to prevent injury to other water rights. With these facilities all post-transfer
surface and sub-surface conditions should remain as they were historically, so that even
the "regional” wetlands identified by the DSEIS would be maintained at historical levels.

Further, the facilities required to "re-shape” agricultural depletions to M& water use
patterns would themselves provide a wetlands benefit. Though we think the DSEIS may
have overstated the amount of storage required to re-shape agricultural depletions, some

Hydeosphere R Consul 1002 Walnat Suite 300, Boulder, OO 80302
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will be required if water is to be changed to M&] uses. These facilities could be designed
to provide for creation of new wetlands, Thus, Refined Alternative 6 would result ina
net increase of wetlands.

Wetland Maintenance Program Should be Revised

We disagree that wetlands mitigation is required for Refined Alternative &, but assuming
that a wetlands maintenance program is desired, the effectiveness of the program set out
in the DSEIS can be substantially improved, thus increasing the wetlands benefit of the
alternative. The wetlands thet would be maintained under Refined Alternative 6 are
artificial wetlands created by application of imigation water to agricultural lands. Thess
wetlands are typically small and fragmented and adjacent to or surrounded by cultivated
lands. Instead of maintaining these wetlands in place a better approach would be to
consolidate water supplies used for wetlands maintenance and apply them to new or
existing wetlands that have greater biological significance because of size, location or
other characteristics. A carefully planned program of this type could provide more
biological value for the same amount of water at a lower construction and operation cost.

Comparative Risk is Overstated

The DSEIS and 404{b)(1) Evaluation find that the Refined Alternative 6 entails more risk
than Refined Alternative 4. The uncertainties that are cited in the DSEIS include the

fallowing:

Cost of land Acquisition—Elsewhere in this letter we address the factors that lead us to
conclude that the cost of land for Refined Alternative 6 is substantially overstated.

Complexity of Acquisition—-The DSEIS depicts the land and water acquisitions, and
subsequent water rights change cases, as risky. These types of transactions are routine
occurrences. Evidence of this is the substantial industry of water rights engineers and
lawyers who specialize in handling water rights change cases. [f the land acquisition
program is handled competently it entails a very low risk. In fact, the very fact that the
acquisition program would involve a substantial number of modestly-sized properties
serves to reduce its risk. This is because any single mistake in acquisition is unlikely to
have a large impact on the overall property and water portfolio. Further, because of the
active market in land and water rights, properties can be resold.

Water law constraints--The DSEIS raises a number of issues related to constraints on use
of water from Refined Alternative & that are not raised for Refined Alternative 4.
However, the Settlement Agreement expressly states that the Tribes will abide by all state
water laws, federal laws and interstate compacts when using project water off of the
reservations,

Benefits are not Recognized

Some benefits of Refined Alternative § were not recognized by the DSEIS and 404{b}(1)
Evaluation.

Hydrogpiere Resource Comsultants, | 007 Welnse Suite 200, Boulder, CO 80302
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Salinity--Conversion of water use from agricultural use to Mé&I use will under most
circumstances result in a reduction of salt loading. This benefit of Refined Alternative 6
were not identified and quantified in the DSEIS and 404(b)(1) Evaluation.

Flexibility--Refined Alternative 6 provides substantially more flexibility than Refined
Alternative 4. The water supply from the structural component of Refined Alternative 4
is located at Ridges Basin or the Animas River diversion point, a location that cannot be
changed. On the other hand, water supplies from the equivalent component of Refined
Alternative 6 can be dispersed throughout the region to better serve tribal water uses or
leases. In addition, the land and water acquired under Refined Alternative 6 is fungible
so that if conditions change in the future the configuration of the project can be changed.

Present Perfected Rights--The Colorado River Compact recognizes present perfected
rights that are not subject to administration in the event of a compact call. The U5,
Supreme Court in Arizonag v. California defined these rights as those applving water 10
beneficial use on June 25, 1929, The storage rights for the Animas La Plata Project are
not present perfected rights and thus would be subject to administration under a compact
call. Depending on the severity of 2 compact call and the procedures adopted by the
Colorado State Engineer to administer water rights in the face of a compact call, these
rights might have no yield or a reduced yield. Under the “structural component” of
Refined Alternative & water rights can be purchased that are present perfected rights,
which would provide for a more reliable water supply.

Please don't hesitate to contact me if you have any questions about this letter.

Sincerely,
Hydrosphere Resource Consultants, Inc.

by:

Benjamin L. Harding, P.E.

Hydmsphere Resource Conpeltants, 1002 Walma Suite 200, Boulder, OO 8002
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AN ECONOMIC ASSESSMENT OF THE PROPOSED
ANIMAS-LA PLATA PROJECT

W Ed Whislaw, Ph D Apni, 2000

HE 3112, introduced by Representative Scott Melnnis (R-C0), would authorize the most
recant version of the Animas-La Flata (ALP) project, a large water-development project
near Durangn, 1n southwestern Colorado. A similar proposal has been advanced by the
Department of the Interior, and reviewed in a Draft Environmental Impact Statement
(DEIS) released on February 14, 1999, The two proposals have some slight differences but,
for purposes of economic comparisons, they are essentially identical ! This report uses the
information in the DEIS to aszemble a cost-benefit analysis for the current ALP proposal.

The evidence clearly shows that, under market conditions Likely to exast into the foreseeable
future, the expenditure of federal funds, with a discounted, present value of $323.4 million,
would yield benefics with & gross value close to zero. Additional costs, such as degradation
to the natural envirenment of the Aramas River, would add to the total. The conclusion that
the benefits would be near 2ero rests on observanons that there currently 15 no demand for
water flowing in the Animas River: water available for use remains unclmmed and owners
of senior water rights who want to sell them find no buyers. The DEIS hypothesizes that
some demands might materialize sometime 1n the future, but concedes that the discussion
18 antirely speculative and presents no evidence allowing one to conclude that the
probability is greater than zaro

The DEIS assumes that an as-vet-urudentified entity would incur costs with a discounted,
present value of $20.7 million to enhance recreational opportunuties at the reservelr.
Although the DEIS does not estimate the value of these opportunities, it 1s reasonable to
conclude that their net value would be near zero, given the area's low population and the
existence of other, similar recreational sites nearby, Most recreational use of the Ridges
Basin Reserveir would not constitute an expansion in recreational use—and, hence, a net
seonoemic benefit—but o transfer of use from other, similar sites Benefits accruing to local,
resarvoir-related businesses would come at the expense of those linked to these other sites

The DEIS hypothesizes that new demands for water, commensurate with what exists in
California’s Central Valley, might matenalize, but offers no evidence of the forces that
would bring this about, Speculations 1n the DEIS estumate that hypothetical golf courses,
resorts, and remdential users would be willing to pay $25 for each acre-foot of water, whale
a hypothetical coal-fired, electricity generator, would be willing to pay $50-100 for each
acre-foot. In contrast, construction and cperating costs assotiated with the reservoir—
exclusive of other costs, such as environmental damage, and the construction and operation
of a system for delivering the water—would total 5148 per acre-foot, or 50-500 percent
higher than the hypothetical users’ willingness to pay for the water.

1 The Intersor Department’s proposal differs from HRE 3112 by including a fund of 540 millon to be
used, at the tribes’ optaon, for the purchase of land and water rights or for economic-development
projects, including the construction of infrastrusture
ECOMonhweast
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In another speculation, the DEIS imagines local usars would pay $2,000 for & 20-year
contract to deliver one acre-foot per year. Looking just at the costs quantified in the DEIS,
however, shows thet creating storage capacity in the reservoir would cost more than this
amount: at least 32,246 per acre-foot.

In sum, under current market conditions the U.S. economy would get no benefits from the
expenditure of hundreds of millions of dollars on the proposed Animas-La Plata project.
Even under the most optimistic scenario, the costs still would exceed the hypothetical
benefits, perhaps by as much as 500 percent.

HISTORY OF THE ANIMAS-LA PLATA PROJECT

The concept of the Animas-La Plata project was originally proposed in the early 201
century, and it was formally proposed by the Bureau of Reclamation in the late 19608, As
ariginally proposed, Amimas-La Flata's primary purpose was to divert water from the
Ammas River to the La Plata River drainage for agricultural use, The La Plata dramnage is
often referred to locally as the "Diry Side.” because it has far less water than the Animas
drainage avalable for irrigation and other consumptive uses. The onginal proposal
included a large off-stream reservoir, pumping facilities to divert water from the Animas
Bver into the reservoir, and additional facilities to pump the water from the reservoir to
the La Plata drainage.

In the mid-1080s, the Ute Mountain Ute and Southern Ute Indian tribes agreed to accept
water from the Ammas-La Plata project as part of a settlement of tribal water claims. The
settlement was neaded because water rights in several southern Colorado drainages were
awarded to non-Indian settlers without recognition of the tribes’ prior claim to the water.
There was concern on the part of the state of Colorado and local government and businesses
that a judicial recognition of the Ute tribes’ Winters Doctrine rights might disrupt local
water rights. This settlement was later memorialized, with some changes, in federal
legislation.

For various reasons, including constrawnts imposed by the Endangered Species Act, the
original version of the Animas-La Plata project was never built, In more recent years, other
configurations of the project have been proposed. The most recent of thess proposals is
contained in HR 3112, and the Administration's current DEIS.

Although documentation of the earlier proposals contained cost-benefit analyses, such
analysis is missing from both HR 3112 and the DEIS. According to published reports, the
Bureau of Reclamation takes the position that no cost-benefit analysis is required because
the project is intended primarily to effectuate an Indian water rights settlement. Whether
Reclamation or other laws require it or not, a cost benefit analysis is not addressed in this
repaort Whatever the legal requirement, however, a cost-benefit analysis is necessary to
determine whether the project represents a socially beneficial ues of limited respurces.

‘Economsc Astassment of Anmmas-La Plaia Project 1
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MAJOR ELEMENTS OF THE ANIMAS-LA PLATA PROJECT,
AS PROPOSED IN HR 3112 AND THE ADMINISTRATION'S DEIS

The proposed versicn of Animas-La Plata no lenger contains any provision for wrrigation
water being delivered to the La Plata drainage. The only physical facilities now proposed
include a reservoir of approximately 120,000 gcre-foot capacity, to be built in Ridges Basin
near Durango, and a pumping plant and inlet conduit to draw water from the Animas River
and pump it uphill to the reservoir. Mo facilities for delivering water to users are included
in the proposed project.

The project outlined in HR 3112 and the DEIS would deplete & total of 57,100 acre-feet of
water annually from the Animas Fiver.? As cutlined in Figure 1 below, about two-thirds of
the water from the project would be allocated to the Ute Mountain Ute tribe and the
Southern Ute tribe. The remainder would be allocated to various other non-Ute entaties, or
would be lost to evaperation. Figure 1 presents a table from the DEIS explaining the
intended uses of the water to be stored in Ridges Basin Reservour,

Figure 1: Intended Uses of ALP Project Water

Table 2-6
Alternative 1
Allocation of ALP Project Water for M&I Purposes
Entity Depletion Allowance (afy)
Southern Ute Indian Tribe 19,980
Ute Mountain Ute Tribe 19,980
Mavajo Nation 2,340
Animas-La Plata Water Conservancy 2,600
District
San Juan Water Commission 10,400
_ B Subtotal 65,500
Allowance for Reservoir Evaporation 1,800
Total l}anlaﬂon 567,100

Sowrce: DEES, p. 2-25

All of the potential, economac uses of the water are entirely speculative and hypothetical,
Neither HR 3112 nor the DEIS 1dentifies any pre-determined uses of the water to be
diverted to the reservoir, The DEIS lays out what it terms a “non-binding scenarnc” for use
of ALP water, but states that actual uses for project water are not known at this tume, The
table found at pages 2-9 and 2-10 of the DEIS lists various hypothetical uses of the project
water. The DEIS specifically states that these uses are only hypothetical,

t An sere-foot of water ts the amount of water that would cover one acre of ground, one foot deep. It 18
equal to about 325,539 gallens.

Economic Assessment of Animas-La Piata Proct a
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THE PROPOSED PROJECT'S
ECONCMIC COSTS AND BENEFITS

A cost-benefit analvsis is useful for determining if the proposed project would increase or
decrease the value of goods and services available for use by the nation’s economy. If the
project's costs exceed its benefits, then, relative to other alternatives—including doing
nothing—proceeding with the project would reduce Americans' overall economic well-being.

In this instance, one must consider two scenaros: one with eurrent market conditions in
which there is no demonstrable demand for the water that would be diverted into the
reservoir from the Animas River, and another with the hypothetical emergence, foreseen by
the DEIS, of demands sometime in the future,

SCENARIO #1: CURRENT MARKET CONDITIONS, WITH NO DEMAND FOR THE WATER, OTHER
THAN DEMAND FOR RESERVOIR RECREATION

This scenario represents the known costs and benefits of the proposed project.

Costs with eurrent market conditions. The costs include the values of the cement, land,
labor, and other inputs to the construction and the operation and maintenance of the
reservoir and the infrastructure to divert water into 1t. The DEIS, between pages 2.98 and
2-124, describes the so-called structural components of the project, which include:

Durango Pumping Plant and Ridges Basin Inlet Conduit
Fadges Basin Dam and Reservoir

The Navajo Mation Municipal Pipeline

Relocation of electrical and gas transmission lines
Mitigation of impacts on wetlands and wildlife
Treatment of archagological and other cultural resources

Censtruction of the pumping plant, inlet conduit, dam, and reservorr would be spread over
five years and have a discounted, present value of $195 million.® Adding the discounted,
present values of the other structural components that would be built by federal funds
raises the total to $238.6 million, In addition, the proposed project described 1n the DEIS
includes £40 million for the tribes to use for land and water rights owned by others or “for
on-farm development, water delivery infrastructure, and other economic development
activities." (page 2-124). The DEIS calls the expenditure of these funds "non-structural”
but this label seems inappropriate insofar as the money could be used for the construction
of infrastructure not unlike what the DEIS calls structural. Hence, as shown in Table 1, the
total, federal construction cost identified in the DEIS is 5278.6 million.

* Actual dollar expenditures would be larger. The discounted, present vahue 18 a lump sum
equvalent in value to the anticpated stream of expenditures in the future, The calculation of a
discounted, present value accounts for the cost of capital and soniety’s general preference for the
certainty of having one dollar today rather than the promise of having a dollar tomorrow.

4 The uee of these funds would not dumunish the value of the goods and services available ta the
nation’s economy—and, hence, they would not be conmdered & cost—f they were used to transfer
ownership of ranches and water nights from current owners to the tribes, and of the transfers wers
voluntary and the transfer resulted 1n no changes in the operation of the ranches,

Economic AssEssmEnt of Animas-La Fiata Frajecl rl
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The DEIS also shows, on page E-43, that the present value of the annual conts for
operation, maintenance, and replacement expenditures associated with the federal
investment in the dam, reservoir, and other facilities is $44.8 million b Because the DEIS
did not develop the relevant estimates, this amount does not include the annual costs
associated with the Navajo Nation Municipal Pipeline,

Table 1: Costs Assoclated with Current Market Conditions, in Which There Is No
Demand for the Water, Other than Demand for Reservoir Recreation

Dlscounted Present Valus
1]

Component of Costs (Smilllon
Costs Identified in the DEIS
Costs To Be Bome by the Federal Governmant
mm'm of darn, reservoir, inlet conduit, and pumging 5185.0
Other intal imvestment® 818
Cpsrabon, mantenance, and replacement costs® 448
Subtotal 53234
Coats To Be Borne by Othars
Construction of recreation facilities at reservoir® $12.0
Oparation, maintenance, and replacement costs of 87
racreation facilibes®
Subtotal 520.7
Costs ignored In the DEIS
Operation, malntenance, and replacament costs for the Mavajo Unlenaiwm
Nanon Municipal Pipelne
Environmental Costs Unknown
Dasalination Costs Unlkemawn
Forgone rives recreation
Others?77? Unkngwn
Subtotal Unknawn
Total Costs Greater than §344.1
* DEIS, page 3-124
* DEIS pags E-£3

The DEIS also estimates the costs that an as-yet-unidentified party would incur to develop
recreational facilities at the reserveir. The discounted, present values are $12 million for

& Elsewhere, e g.. page 3-204 and D-22, the DEIS states that the discounted, present value of the
annual costs for operation, mauntenance, and replacement would be $29.6 million. It offers no
explanation for thas estimate, however, so we use the estimate that is developed in the "Feasibility
Desgn and Estimate™ (Attachment E).

Economac Assessment of Animas-La Plata Project
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the construction costs, and 88,7 million for the operation, mmntenance, and replacement
costs,

There would be additional costs besides those estimated in the DEIS. These include the
annual costs associated with the Navajo Nation Municipal Pipeline, which the DEIS does
not estimate (p. E-42). In addition, analyses offered in support of previous versions of ALP
indicate that this one probably would require additional costs to cope with increased
salinity downstream. The DEIS also states that opportunities for river-based recreation,
such as rafting would be diminished, and concludes that the loss would be insignificant.

Perhaps the largest category of costs for which the DEIS estimates no values are the
environmental costs. According to the DEIS, the proposed version of Animas-La Plata
would harm the downstream environment in several ways, including these:

+ Reduction in available food for fish and other aguatie fauna through the
dewatering of productive areas.

* Increase in risk of disease through increased environmental stress based upon
elevated water temperatures in dry water years,

# Concentration of adult fish in the remaining suitable habitats.
Reduction in the ability of fish to navigate shallow riffles.

The DEIS also indicates that approximately 3,000 acres of upland wildlife habitat will be
impacted by the construction of the ressrvoir and associated recreation facilities. Inssfar as
these environmental changes would reduce the productivity of the river's aquatic habitats,
diminish the amenities nasecinted with a naturally flowing river, or decrease the habitat for
local species, the Animas-La Plata project would impose real costs on those Americans who
care about such things.

Each of these types of impacts is capable of being quantified and assigned a value in
calculating the costs of the project. I do not attempt to quantify those costs here, but they
are real and should be a part of any full analysis of the osts and benefits of the project.

Benefits with current market conditions. Table 2 summarizes information about the
potential economic benefits associated with building a reservoir under existing markst
conditions. In the current, and foresseable sconomic environment, there 18 no demand for
the water that would be stered in Ridges Basin Reservoir, other than limited demand for
reservoir recreation. The DEIS does not estimate the value of these recreational benefits,
Instead, it estimates the amount of money recreationists would spend 1n assoriation with
their activities on the reservoir. The DEIS fails to consider the extent to which these
expenditures related to Ridges Basin Reservoir would come at the expense of reductions in
expenditures asscciated with other, similar sites. The DEIS also fails to discuss the
difference between groas expenditures on a recreational activity and the activity's net
value, These errors are serious and mnexcusable, for the implications of these types of errors
are addressed in introductory textbooks.

Economic Assessmant of Animas-La Plata Project ]
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Table 2: Benefits Associated with the Current Situation, in Which There Is No
Demand for the Water, Other than Demand for Reservoir Recreation

Discounted Present Value

Component of Benefits {Smillion)
Resarvodr recraation Unknown, but probably near zem"
Total Unknown, but probably near zera"

* Sew e for 9 wieting thia

It is reascnable, however, to conclude that the net value is small. Economists count the net
value of a recreational visit to such a reservoir by measuring the incremental reduction in
travel costs relative to nearby reservoirs. Given the small population likely to visit Ridges
Basin Reservoir, and the close proximity of other, similar recreational sites, it is quite likely
that the net benefit from recreation would not even exceed the cost of installing, cperating,
maintaining, and replacing the recreational facilities.

SCENARIO #2: HYPOTHETICAL DEMAND FOR THE WATER MATERIALIZES BY THE TIME THE
PROJECT IS COMPLETED

The DEIS speculates that, although there currently is no demand for the water that would
be stored in Ridges Basin Reservoir, demand might materialize after the five-year
construction period. In particular, it considers several scenarios in which water users would
be willing to buy reservoir water. Lacking & non-zero price locally, the Department of
Interior borrows some from California’s Central Valley. The DEIS, however, offers no
rationale for why one would reasonably expect that local users, who currently are not
willing to pay anything for more water, would in the future be willing to pay the price
prevailing in the Central Valley, one of the most productive agricultural centers in the
world, and a region where large, rapidly growing metropolitan areas are major factors
determining the price of water,

In contrast, the Animas-La Plata area has low-value agriculture and no large metropolitan
area, Indeed, the fact that users have not secured all the water currently available under
Colorado’s water laws, indicates that current water users in the area would not be willing
to pay anything for an additional acre-foot of water, if the tribes put it up for sale. This is
confirmed by the fact that, according to local water authorities, there is currently no market
in sendor water rights on the Animas River.

Even though there seems to be no justification for the hypothetical demands incorporated
into the DEIS, [ examine their implications for the costs and benefits of the Animas-La
Plata project.

Costs with hypothetical market conditions. Table 3 summarizes information about the
costs of providing water to meet hypothetical demands. The DEIS does not, however,
estimate the additional costs, beyond those in Scenario #1, above, that would be required to
convey the water to satisfy the hypothet:cal demands. Presumably, somebody—the federal
government, tribes, or water users—would have to construct, operate, and maintain a
water-conveyance system, The costs of such a system would be substantial. The DEIS does,
however, calculate the cost, 52,246 per acre-foot, of building and maintaining storage

Economic Assessment of Anmas-La Piata Project 7
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capacity in the Ridges Basin Reservoir (p. 3-204). In other words, it would cost $2,246 per
acre-foot, to build and maintam the long-run capacity to store water in the reservoir.

Table 3: Costs Associated with the Hypothetical Situation, In Which New Demand
for the Water Materializes

Discounted Present Value (§ per

Component of Costs acre-foot, long-term contract)
Cost of storing water in the reservoir 32 246"
Cost of comeying waler from the resanvar lo users Unknown
Total Greater than 32,248
" Doss not melude costs not sddresssd i the DEIS, such &3 ervvreementa! Sensge and loss of ‘ated necreabon

Benefits with hypothetical market conditions. Table 4 summarizes information about
the potential economic benefits asscciated with providing water from Ridges Basin
Beservoir to potential usera assumed to exist under hypothetical conditions considered 1n
the DEIS. The DEIS considers several alternative, hypothetical situations. In the one most
advantageous to the tribes, they would be able to sell the water under a 20-vear contract for
a one-time payment of 52,000 per acre foot of annual delivery. In other words, users would
pay 52,000 for the assurance that the tribes would deliver one acre-foot of water per year
for two decades,

In contrast, the DEIS estimates that bmlding and operating storage capacity in Fadges
Basin Reservoir would cost $2,246 per acre foot. That is, it would cost 52,246 to build and
maintain the leng-run capacity to store water for which hypothetical users would be willing
to pay $2,000. Thus, if one considers storage costs, alone, the costs would cutweigh the
benefits by more than 12 percent, even with the most extreme hypothetical demand
imagined in the DEIS. Adding in the environmental and other costs the DEIS does not
consider would make the discrepancy even larger.

Table 4: Potential Benefits Associated with the Hypothetical Situation, In Which
New Demand for the Water Materializes

Current and Hypothetical Market Conditions Valua
(per acre-foot)
Curment market conditions 50
It incal markel condiions were the same as those in Central Valisy, California
If water ware sold under & 20-year coniract (3 per acre-fool, one- 52,000
time paymant)
If water ware sold by the acre-foot, and demand arose from the 525
development of goif courses, resorts, and residential users (3
per gach acre-focl of water)
If water ware soid by the acre-foot, and demand arose from coal- $50-100

fired electricity generators (5 per each acne-foot of water)

Economic Assessment of Animas-La Plata Progect [:]
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In its discussion of other hypothetical demands, the DEIS assumes that water would be
sold on a per-acre-foot basis, rather than by long-term contract. In one case, the DEIS
assumes that users would be willing to pay $25 per acre-foot for golf courses, resorts, and
residential use, as well as $50 per acre-foot to cool a coal-fired electricity generator, In
another, it assumes owners of the generator would be willing to pay $100 per acre-foot and
the other demands would remain priced at $25.

In contrast, however, the DEIS estimates (p. 3-204) that the cost per acre-foot of water
would be §148, In other words, the cost would exceed the users’ willingness to pay for the
water by 50-500 percent.

CONCLUSION

The DEIS fails to provide a full description of the potential costs of the proposed Animas-La
Flata project, and conjures up hypothetical benefits. Even so, it is clear that, even if
hypothetical demands similar to these that exist in California’s Central Valley were to
materialize, the costs of the Animas-La Plata project would exceed the benefits by as much
a8 500 percent. Under current market conditions, which can be expected to persist for
decadea, the project would yield zero benefits for federal costs exceeding $344 million.

This conclusion stands in stark contrast to the net benefits potentially attainable from a
non-structural alternative that would enable the tnbes to secure water for their needs by
giving the tribes funds to purchase water rights from willing sellers. Such transactions
would not diminish the value of the goods and services available to society, as would the
proposed ALP project. Instead, the non-structural alternative would merely transfer the
ownership of goods and services. Since the transactions would secur voluntarily, the tribes
would obtain water only whenever the value they place on it exceeds the seller's value.

‘Econamic Assessment of Animas.La Plata Project 5
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PREPARED TESTIMONY OF JILL LANCELOT, LEGISLATIVE DIRECTOR
TAXPAYERS FOR COMMON SENSE

My name s Jill Lancelot. | am co-founder and Legislative Director of Taxpayers for
Common Sense (TCS). Taxpayers for Common Sense is a non-partisan advocate for American
taxpayers. W are dedicated to cutting wasteful spending and subsidies in order 10 achieve a
responsible and efficient government that lives within its means,

We thank the Committes for giving us this opportunity to present our views regarding the
Animas-La Plata { ALF) project. Since 1ts founding in 1995, TCS has consistently opposed ALP
because of its costs (o taxpayers, Although there are a variety of reasons to oppose the ALP
project, TCS remains opposed to the proposed project because it is too expensive and it is
UNDECESSAry,

We are here today to state our reasons for our opposition to 5.2508, the Colorado Ute
Settlement Act Amendments of 2000

TCS recognizes the commitment made to honoring the water rights of the Ute tribes.
We agree that the obligation to the Tribes must be met, however, we believe that there are less
costly ways to accomplish that goal,

ALP HISTORY
ALFP was suthorized by Congress in 1968 when garganiuan water projects were still in

vogue, Later, recognizing that the project would be a waste of public funds, Congress never
gave the green light to this project. Consequently it bas never been built

PROBLEMS WITH &, 2508

Taxpayers for Common Sense believes that the latest proposal for this project, embodied
in 5, 2508, although downsized from the original massive project, still has many of the same
problems as the original version.

FAILURE TO REFORT TO CONGRESS

The Reclamation Project Act of 1939 requires the Secretary of the Interior 1o submit a
report to Congress before seeking funds to build a new water project. That report must address
the costs, probability of repayment, and feasibility of the proposed project. No such report has
been provided to Congress or the public in this instance. TCS believes that this omission may be
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a result of the extremely poor benefit-cost ratio of ALP, or the fact that the Secretary has failed
1o enter into repayment contracts, or any of a nurnber of reasons related to the extremely poor

economic justification for the project. None of these is a sufficient reason to disregard existing
law and the requirement of a report to Congress, however. In fact, the report is most needed in
situations like this, where the spotlight of public scrutiny on the report may cause Congress to

look before it leaps to fund an uneconomical project.

COSTS AND SUBSIDIES

8. 2508. would write a blank check for this uneconomical project. TCS is deeply concerned
with the financing scheme included in 5. 2508, This legislation simply requires non-Tribal
municipal and industrial (M & [) beneficiaries to repay their capital obligations in one lump sum,
in advance of construction. Furthermore, the legislation does not identify the amount to be
repaid, but instead, leaves that to a future agreement between the Secretary of the Interior and
project beneficiaries. Yet because this agreement is 1o be established in advance of project
construction, it leaves the federal taxpayer in the position of shouldering all risks of potential
cost overruns. This one-time pre-construction payment is not adequate to protect taxpayers,

This financing scheme is contrary (o federal Reclamation law, and flies in the face of current
financial reforms in federal cost sharing. These reforms require local users o pay full costs for
local M & | water supply projects. The two fundaments] principles behind the current policy are:

1. To assist Congress in assuring the true need for the project by requiring that non-federal
interests pay the full costs of M & | water supply for multiple purpose projects, and

2. To assure the direct involvement of those non-federal interests in controlling project
cosls.

Federal agencies have a long and notorious history for building projects that end up with
large cost overnuns. For example, the Central Arizona Project originally slated to cost about
$832 million, ended up costing over 34 billion. The Tennessee-Tombighes waterway's original
estimate was in the neighborhood of $300 million and wound up costing almost $2billion.
Indeed, for years the ALP project has had significant controversy over what ultimate
construction costs likely would be and it is probable that & number of the those questions will not
be resolved until construction is well underway.

In addition, the legislation appears to sidestep longstanding Reclamation law requiring that
repayment contracts be in place and include provisions for price indexing, inflation and cost
overruns 1o be allocated to participants. In short, 5.2508 violates Reclamation law that requires
local sponsors 1o bear the burden of full cost repayment for M & [ water development. 5. 2508
?ﬂu considerable portion of that payment to the federal taxpayer, creating a whole new class

subsidies,

By using the lump-sum repayment approach, the Department of the Interior also is evading
the requirement of public participation and public hearings on repayment contracts, in disregard
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of existing federal law. Congress passed the Reclamation Reform Act of 1982 to prevent the
Interior Department from doing just what it is doing here -- fixing the terms of repayment in
Washington instead of involving the local people in the affected area.

TCS is in agreement with Eluid Martinez , Commissioner, Bureau of Reclamation in his
testimony before this Committes on June 24, 1998 when he stated,

“[8.1771) would exempt the modified Animal-La Plata from the basic
requirements of Reclamation laws that are designed to ensure economic feasibility
and appropriate financing of Reclamation water projects. The Administration
strongly opposes the waiver of these requirements.”

Although, the Commissioner was testifying in regard o the version of ALP that was
presented in 1998, his statement applies to the current project as configered in 5. 2508,

Additionally, there are a number of costs that are not readily apparent. Taxpayers will be
saddled with millions of dollars annually for the costs of pumping water up hill, as well as
salinity control. The legislation also defers operation and maintenance and replacement costs
until the Tribes use the water. Since the Bureau of Reclamation predicts in the Draft
Supplemental Impact Statement (DSEIS) that much of the water will not be used for 30-100
years in the future, it is the federal taxpayer who will pay these millions of dollars for an unused
project for decades to come. This is not an acceptable use of hard-eamed taxpayer dollars.

COSTS/BENEFIT ANALYSES

5.2508 attempts to obligate the federal government to finance construction of ALP
entirely prematurely. The Bureau of Reclamation has not conducted an analysis of the feasibility
or viahility of the project from an economic and financial viewpoint, which is required by law, It
is not possible to determine whether the project would be beneficial to taxpayers without such an
analysis,

Although previous proposals contained cost-benefit analyses, this has been omitted from
the latest version. In 1995, the Bureau of Reclamation showed the originally configured project
returned only thirty-six cents on each taxpayer dollar. There have been two recent independent
economic assessments on the latest version of the project that show an even worse return.

Dr. Ed Whitelaw from ECONorthwest of Eugene, Oregon presents evidence that shows
that under the foreseeable future’s market conditions, the projects’s benefits would be near zero,
He bases that conclusion on observations that there is no demand for the water, Although the
Draft Environmental Impact Statement hypothesizes that perhaps in the future demands might
materialize, it concedes that that scenario is entirely speculative.

Dr. Dale E. Lehman, an economist from Durango, Colorado claims that the ALP project
will return less thar twenty-two cents for every dollar spent, excluding extemalities.



114

Mot enly does this project lack a full deseription of the potential costs, but the uses for the
water are hypothetical. [n fact, the speculated uses for the water - golf courses, dude ranches,
resorts and a coal fired power plant — reveal that there really is no market for this water. Federal
tanpayers should not be required to pay for a project that has no real identified needs and
purposes. Certainly hard-eamned taxpayer dollars should not be squandered on unnecessary and
uneconomic projects meant (o subsidize private intercsts.

The Bureau of Reclamation has stated that a cost-benefit analysis is not required in the
case of Animas-La Plata because the project beneficiarics are primarily Mative Americans. The
status of the water recipients should not preclude the inclusion of an economic analysis. A cost
benefit analysis allows decision makers to judge the merits of alternatives on the basis of their
real costs and benefits to society. Independent analyses have shown that practical altematives to
this legislation will fulfill the government's obligation to the Ute Tribes at a lower cost than
Animas-La Plata. Congress and the Administration cannot make an informed decision on this
legislation and its alternatives without a complete cost benefit analysis and one should be
prepared despite the status of the project beneficiaries.

DEAUTHORIZATION

5.2508 does not deauthorize other features of the ALP project contained in the 1988
Settlernent Agreement. The Clinton Administration has given repeated assurances that they will
not support legislation that does not specifically deauthorize all of the remaining components and
facilities of ALP contained in the 1988 Settlement Agreement.

On August 11, 1998, the Administration’s “Proposal for Final Implementation of the
Colorado Ute Settlement Act™, stated that “other project features contemplated in the original
{Settlement] Act, including the construction of additional irrigation conveyance facilities, will be
deauthorized.” Commissioner Eluid Martinez made a similar assurance in testimony before the
Senate Committee on Indian Affairs and Energy and Natural Resources in June 24, 1998,

And on January 4, 1999 the Federal Register notice of the Draft Supplemental
Environmental Impact Statement described the Administration proposal as “bring[ing] final
resolution to the ALP issue by restricting the project to construction of a defined number of
facilities centered around a down-sized storage facility limited to mumnlpdand industrial water
uses, Other previously contemplated project features would be deauthorized.™

This legislation does not resolve the controversy associated with this project particularly
while still maintaining authorization to construct the irrigation and other features of the praject.
TCS would oppose and would urge members of this Committee and Congress to oppose any
legislation which fuils to explicitly deauthorize the rematnder of the project.

CONCLUSION
We do not believe that it is necessary to craft legislation in this form in order to meet the

obligation to the Tribes. Organizations that have opposed the ALP project, including the
Southern Ute Grassroots Organization (SUGO), have urged the DO to develop an approach that
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would provide water to the Tribes through re-operation of existing storage facilities and the
purchase of available water rights that can be accomplished on a schedule that would satisfy the
need for water as it arises. Thus, the federal taxpayer would avoid the enormous up front costs
that are now associated with the current ALP proposal. Alternatives have not been given a fair
consideration in part because o variety of local interests as well as the Bureau of Reclamation
and the Department of the Interior have long approached this issue from a mind-set to build a
reclamation dam, without being mindful of the cost to the taxpayer.

Congress should insist upon sound program planning principles that ensure projects ane
financially feasible and ensure that public interests are not compromised by the vested interests.
TCS asks that Congress ingist on a full report including a new calculation of benefit-cost ratio for
ALP as well as the citizens” alternative.

We encournge Congress to oppose any legislation that makes federal taxpayers sign &
hlank check, that violates Bureau of Reclamation laws, that fails to deauthorize the original
project and sets a dangerous precedent for future taxpayer subsidies,
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C A w S OUOTH THE RAVEN, “MEVER MOME ANIMAS-LA PLATA™

TO:  The Honorable Ben Nighthorse Campbell, Chair 3 June 2000
Senate [ndian Affairs Committee
Senate Hart Office Building, Room 838
Washington, D.C. 20510 SUBJECT: 52508, Wnitten Testimony
With Reasons for Rejection
FROM: Steve Cone and Verna Forbes Willson
Post Office Box 2778
Farmington, NM 87499-27738

SUMMARY

1. Perhaps Chairman Campbell is not entirely familiar with the terms of the 1986 Colorado Ute
Indian Wl.lrrmghu SeﬂlmmunmneuL TheSr.-nlan in Section 7, ptragmth states

- 325!)! rﬂpmﬂmendmmumm IWSCnInaﬁn Lie hﬂuuﬂ'mmms:tﬂnmlm
which necessitate basic modifications to the 1986 Agreement. The amendments set forth in this
Bill are the product of covert negotiations which have excluded not only jumor water users and
other stakeholders, but also the majority of the fifteen (15) signatory parties {including the
Justice Department] to that Agreement.

~ Section 3{i)3) of the Bill refers to Alternative #4 of the Draft Supplemental EIS (DSEIS),
dated January 14, 2000, for the Animas-LaPlata Project (Project). Table 7-2 on page 79 in
Volume [ of the DSEIS lists both the 1986 Agreement and 1988 Act as “subject (o amendment”,

2 52508 is modelled on Alternative #4, However, such modelling does not take into account
the many flaws of that Alternative and its inherent incompatibility with sections of the Bill.

~ For example: the New Mexico [nterstate Stream Commission has submitied nineteen (19)
pages of specific comments on the DSEIS to the Bureau of Reclamation (BOR ). That respected
Commission, on behalf of the Mew Mexico State Engineer’s Office, cites discrepancies,
omissions, miscalculations and other problems related to preferred Alternative #47s ability to
fulfill the Project”s stated Purpose and Need.

- The Chairman will, no doubt, be pleased to provide copies of that and all other pertinent
“Letters of Comment” to this Committee prior to any subsequent action on 52508,

3. A paramount mandate of the United States Congress 1s to protect the Amencan People and
Mative American Sovereign Natons. Exposure to proposals or projects with inherent flaws
which could result in major cost overruns and potential catastrophic environmental con-
sequences would betray the Federal Government's basic trust reponsibilities to these citizens.

~ Rushing any ill-conceived scheme through Congressional channels in order to respect the
misguided, albeit innocent, intentions of an honorable colleague, is apt to backfire, harming the
reputation of Congress and that of the sponsoring Member.

~ Such fiascos become part of the Public’s long-term collective memory as they are played out
in the Press. We trust that this Committee, in all its wisdom, will accept these words of caution
in the spint in which they are offered.

electors (oncerned about Animas Water
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Page 2 of 5
Cone and Willson to Campbell
COMMENTS

I Section 1(b¥3) - 52508 offers the non-Indian communities of northwest New Mexico no
guarantee or assurance that, in dry years, sufficient Ammas River water will be available below
the State line to satisfy both semor and jumor water nghts for mumcipal and industrial (M&0)
and impgation uses in San Juan County, New Mexico

2. Section 1{b)5) - The assertion that S2508 establishes a legal basis for “equivalency” in its
substitute benefits has not been substantiated by the Office of Management and Budget.

3 Secnon 1(b)7) - In this Finding, 52508 clearly repudiates the Constitutional guarantee of the
nght to judicial due process. Does such language constitute Congress” intent to invade the
exclusive province of the Courts?

4 Section 1{b)}8) - Federal Court rulings have indicated that the Project, as cumrently authonzed
by Congress, violates Reclamanon and Environmental laws

5 Secuon 1(b)9) - This Finding 15 obviously designed to shori-circuit the National
Environmental Policy Act of 1969 The January 2000 DSEIS is now under sigmficant revision
by BOR, and a Final SEIS is incomplete and not available for Congressional review.

& Section 2(a} | KANiNII) - Discrepancies in Alternative #4, related to a required mitigation of
significant impacts 1o New Mexico Indian Trust Assets, indicate that the Secretary’s sizing of an
inactive pool could result in unforeseen economic and environmental consequences

7T Secuon 2{al 1 AN ) - Mone of the Progect components referred to in clause (1) are designed
to deliver water to project beneficianes unless the pumps are reversible  The feature of
reversibility is not included mn the pump design descnbed in Alternative #4  Both the method
and means of delwvery must be delineated 1n order to assure Statutory beneficial usage

8 Secuon 2{a) 1 AN K V]) - The Sate of Colorado has no legal authonty to own water nghts,
let alone any other real property It acts only through its agencies and no agency 15 named in this
Bill  Also, no precedent exists for any State agency 10 file as an applicant for water nghts in the
Colorado water court. Who 15 actually going to recerve this water” For what beneficial use?

§ Section a1 AN N VI - Section 1(b)4) of 52508 states that “the provision of imgation
water can nod presently be sansfied. ™ The LaPlata Conservancy Dhstnet of New Mexico deals
galy in irmgaton water. [t has no legal nght to recerve or use the 780 acre feet per year (afy)
allocabon of M&| water Furthermaore, this Distnet is not a member of the San Juan Water
Commussion. Who 15 actually going to receive this water” For what beneficial use?
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Page 3 of 5
Cone and Willson to Campbell

COMMENTS {continued)

10 Section 2{a) | XCXi) - The facihties described in subparagraph {A) are insufficient and
incapable of delivering water as required by clause (ii}. Therefore, construction and use of a
functional delivery system would (in accordance with this limitation) require additional express
authorization from Congress  To this end, 52508 proposes an imeversible commitment of
resources without fulfilling its stated purposes. [reference: Section 2{a) | { A)ii) above]

11, Section 2(a)2) - Long-standing Reclamation law and Federal policy require repayment by
ALL beneficiaries for construction of Federal M&I water projects, yet $2508 proposes to waive
that requirement for Colorado®s two tiny Ute Indian Tribes.

= Such a charitable act would be most understandable if these Utes were impoverished MNative
Americans living off the land at subsistence levels. Nothing could be farther from the truth.

= These Tnbes, comprising a total of fewer than 3,000 individuals, own two flourishing
casinos, the fifth-largest natural gas production company in Colorado, a gas transmission
company, vast high grade coal deposits worth hundreds of millions of dollars, and have recently
publicized their mtent to open their own bank,

= In addition, through the construction of varous other Federal projects and implementation of
most of the 1988 Settlemnent Act, these two Colorado Tribes currently enjoy access 1o water in
excess of 100,000 afy

= While the Utes” enterprise 15 worthy of pruise, it most certainly does not necessitate further
investment of American taxpayers’ dollars. Congress should not be in the business of creating a
special class of people exempt from State and Federal laws.

12. Section 2{a)3)-43 U 5.C. 485h{c) addresses the Secretary’s suthonty to contract for
Municipal water supplies. Under Provision { [), any such contract shall require repayment to the
United States with interest not o exceed 3-1/2% per annum, starting once construction is
complete and the water is first delivered

~ An arrangement for upfront payment prior to completion of construction (whether privately
negotiated, or otherrwise) is not within the scope of 43 UL5.C. 485h gr Section 9 of the
Reclamation Project Act of August 4, 1939

~ 52508 addresses Tnbal obligations for a pro rata share of the allocable annual operation,
maintenance and replacement (OM&R ) project costs, However, no mention is made in the Bill
of commesponding OM&R payments by the nontribal M&[ water users.

13 In gencral, 52508 effectively revokes each of the various existing repayment contracts
between the Secretary of the Intenor and, severally, the San Juan Water Commission, LaPlata
Conservancy District, Animas-LaPlata Conservancy Distnict and the State of Coloredo,

- Congress does not have jurisdiction to legislate such revocations of those contracts, and, in
the process, to ignore legal requirements for public participation in such contracting.
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Page 4 of §
Cone and Willson to Campbell

CONCLUSION

52508 is an inadequate vehicle in that it fails 1o accomplish its stated purpose - a final settlement
of the claims of the Colorado Ute Indian Tribes Those who drafied the Bill are responsible for
certain obvious errors of both commission and omission, such as covert negotiations which
intentionally excluded vital parties from joint participation in modifications to the Settlement
Agreement. Consequently, 52508 is fatally flawed and should not receive the support of
Congress

The above comprises our writien testimony regarding 52508, and 15 respectfully submirted for
inclusion in the formal heanng of the Senate [ndian Affairs Committee on that Bill

Signed Mt_m (ome and Ezgm, [ﬁﬂbjﬂ IL_{M”..'

FROM: Sieve Cone and Verna Forbes Willson
Post Office Box 2778
Farmington, NM 87499-2778

Please be advised that, in our letier dated 3 June 2000, Subject: 52508, Written Testimouy
Regarding, in paragraph 8 of Comments, one word was inadvertently omitted
The third sentence of paragruph & should read as follods:
“Also, no precedent exists for any State agency to file as an applicant for these water rights
in the Colorado water court ™

We trust that no serious confusion was caused by this typographical oversight

Sincerely,

Signed _.E@Cﬂi—_ ol _benma Fon dior Lt
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STATEMENT OF
RICHARD K. (MIKE) GRISWOLD, PRESIDENT
ANIMAS-LAPLATA WATER CONSERVANCY DISTRICT
BEFORE THE INDIAN AFFAIRS COMMITTEE
OF THE SENATE OF THE UNITED STATES
REGARDING S. 2508
THE COLORADO UTE SETTLEMENT ACT
AMENDMENTS OF 2000

ROOM SH-838 HART OFFICE BUILDING
JTUNE 7, 2000

My name is Mike Griswold. I am the President of the Board of Directors of the
Animas-LaPlata Water Conservancy District. This staternent is submitted on my behalf
and on behalf of the Board of Directors of the ALP District. The Board consists of fifteen
citizens of LaPlata County, Colorade who serve without compensation, Many of the
Board members have devoted almost twenty years to pursuing the development of the
Animas-LaPlata Praject and the settlement of the reserved water right claims of the two
Colorade Ute Indian tribes.

Your hearing today on 5. 2508 offers, once again, an opportunity for the Congress
of the United States to resolve the Colorado Ute water right claims in a manner that is
acceplable to the two tribes and fair to the non-Indian community in the Four Comers
Region of our country.

For many years we in southwestern Colorado have pursued the construction of the
Animas-LaPlata Project. The Project, as originally envisioned, was supposed to move
precious water from the water-rich Animas River basin, which has only limited irrigable
land, across & ridge into the LaPlata River basin, which is blessed with abundant irrigable
ground, but almost no water supply to irrigate it. Some of that arid irrigable ground is
owned by the two Colorado Ute Indian tribes. The tribes’ interest and that of their non-
Indian neighbors was to secure a water supply for those lands, and for municipal and
industrial purposes in southwestern Colorado and northwestern New Mexico, The original
Animas-LaPlata Project accomplished all those purposes. Unfortunately, over the years
the national environmental organizations have been successful in delaying the construction
of the Animas-LaPlata Project, and before long the cost of the Project had become

overwhelming.

As the cost of the Project escalated through the combination of delay and inflation,
other environmental concerns arose, and habitats conducive to several endangered fish
species were identified downstream in the San Juan River. After intensive studies and
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consultations, the U.S. Fish and Wildlife Service determined that the Animas-LaPlata
Project could only be constructed if the depletions for the Project did not exceed 57,100
acre-feet and the water supply was not used for irrigation purposes. The realization that
the Animas-LaPlata Project, declared the foundation for the settlement of the Indian claims
on the Animas and LaPlata Rivers, and which would provide needed irrigation water for
the LaPlata River drainage, would not come to pass in the near term was a devastating
blow to our Board members and the citizens we serve. In addition to dashing the hopes
and dreams of several generations of Coloradans, the scope of the Project acceptable 1o
the Fish and Wildlife Service did not fulfill the requirements of the Colorado Ute Indian
Water Rights Settlement Act of 1988,

There have been five years of intense negotiations among the Federal Government,
the local water user community, the Indian tribes, and the Sta'e of Colordo leading up
to the introduction of 5. 2508 and its companion in the House of Representatives, H.R.
3112. Over three years ago, then Colorado Govemor Romer and then Colorado
Lieutenant Govemor Schoettler organized and led a process that was designed to include
not only the supporters of the Animas-LaPlata Project and the citizens desirous of
reaching an acceptable settlement of the Ute Indian water right claims, but also the
opponents of the Project and of a settlement acceptable 1o the two Colorado Ute Indian
tribes, After a year of frustrating meetings, the Romer-Schoettler process came to a close
with two proposals being submirted by the opposing parties. The tribes, my Board and
the citizens who we represent, together with the San Juan Water Commission in New
Mexico, made a proposal quite similar to the one before you today., It allocated the
available depletions accepted by the U.5. Fish and Wildlife Service among the various
entities requiring a water supply by greatly downsizing the size of the Project facilities,
climinating all irrigation features and the trans-basin facilities necessary to deliver water
to the LaPlata River Drainage.

In 1998, this Committee considered a bill that embodied our proposal from the
Romer-Schoetiler Process. However, two years ago, the Clinton Administration appeared
before this Committee and took issue with the provisions of our compromise. Fortunately,
the Administration, subsequent to that hearing, made a proposal of its own that contained
many features that were acceptable to those of us who support & resolution of the
Colorado Ute Indian water right claims in a manner acceptable to the tribes. With some
modifications and additions, the Administration’s proposal is included in the provisions
of §. 2508.

The Bill which you are considering today presents the only viable solution to the
Colorado Ute Indian water right claims. The Animas-LaPlata Water Conservancy District
Board of Directors strongly supports this resolution to the claims. After a thorough and
exhaustive process, the Burean of Reclamation has completed a Drafi Supplemental

2
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Environmental Impact Statement which has determined that the preferred alternative for
resolving the water resource issues in southwestern Colorado involves the construction of
a reservoir at Ridges Basin and the provision of storage for the two Indian tribes. The
preferred altemnative described in the DSEIS represents the solution that will permit the
reserved water rights of the two Colorado Ute tribes to be satisfied. The Bill before you
today gives deference to that ongeing environmental evaluation and recognizes that it is
not yet final. But, '§. 2508 recognizes the extensive, time consuming and costly
environmental analysis that has already taken place. We believe that we are in agreement
on this issue. We have agreed to seek, and 5. 2508 requires, full environmental
compliance by the Secretary. We understand that some environmental groups contend that
5. 2508 does not require full environmental compliance. That is just not true. 5. 2508
very explicitly requires the Secretary of the Interior to comply with all national
environmental laws. While 8. 2508 includes certain Congressional determinations about
the project’s environmental adequacy, it affirms the independent authority and discretion
of the Secretary of the Interior and other federal officials under applicable environmental
statutes. That is as it should be, and claims that 5. 2508 contains a Congressional
determination that existing environmental determinations are sufficient so as to preclude
the Secretary’s discretion finds no support in the actual language of the Bill, the opposite
is actually true,

The opponents of 8. 2508 and the proposed reservoir will tell you that there is
another allernative that is preferable. It is the same proposal they made during the Romer-
Schoettler Process. They will argue strenuously that the appropriate resolution of the Ute
Indian claims is to provide them with money and allow them to buy water rights from
non-Indians. They will call it the “non-structural” alternative. In their statements before
this Committee, they will not tell you the whole story. They will not disclose to you that
the only water rights that could conceivably be purchased by the Indian tribes are
irrigation water rights. They will not tell you that those irrigation water rights are not
available on a year-round basis, but are limited in their use to the irrigation season in
southwestern Colorado and to the location where the rights are used today. They will not
tell you that if the Indian tribes were (o attempt to change these irrigation water rights to
the municipal and industrial purposes that the original settlement promised them, it would
be necessary to construct new water storage facilities. They will not tell you that the
tribes would have 1o gamble on the availability of irrigation water supplies for sale nor
that the ultimate resolution of the tribal claims might take as long as thirty years to reach
fruition, instead of being settled once and for all with the construction of a greatly
downsized dam at Ridges Basin as contemplated in 5. 2508,

In their zeal 1o promote a settlement that has been roundly rejected by the two

Tribal Councils, they will also fail to mention that in order for the Indian water rights
claims to be settled, it will be necessary to amend the Colorado Ute Indian Water Rights

3
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Settlement Agreement and to obtain the acceptance of a new settlement by the water users
in southwestern Colorado represented by my Board, as well as by the State of Colorado.
I can assure you that there will be no Ute Indian water rights settlement if the settlement
is based upon the Project opponents’ suggestion that the Federal Government fund a water
rights purchase program whereby the water that is the foundation of our economy is
ultimately purchased and transferred from non-Indian to Indian ownership. The concept
that the economy of one group of Americans should be sacrificed for the benefit of
another is contrary to our notion of good government and fairness, and we openly, firmly,
and adamantly reject the environmental community’s much touted alternative. We are
parties to the settlement and we will not agree to the nonstructural alternative,

The statewide elected officials of the State of Colorado, the officials elected to
represent our region of the State of Colorado, the majority of our local officials, and all
of the water resource agencies within our portion of the state strongly support the proposal
to settle the Colorado Ute Indian water right claims encompassed within 3. 2508, We ask
that you recognize the sacrifice and the suffering that has occurred within our community
over this issue. We ask that you support us in a resolution which will create the minimum
amount of controversy, the minimum amount of litigation, and the maximum amount of
benefit to the Ute Indian people and to their non-Indian neighbors.

There are slightly different allocations of water supply and depletion contained in
5. 2508 and in the Administration’s proposal considered in the Draft Supplemental
Environmental Impact Statement prepared by the Bureau of Reclamation. The issue of
how thase supplies should be allocated and paid for has not yet been completely resolved.
However, the parties will be able to do so and will so advise Senator Campbell.

1 would like to now tumn to the topic of cost of water from this project. In order
for the non-Indian community to participate in the use of water supplies from the Animas-
LaPlata Project, those supplies must represent a reasonable cost effective source of water,
It is our sincere hope that the Bureau of Reclamation will be able to construct a project
in a cost effective manner and will be able to allocate those costs in a fair and reasonable
way. We must tell you that there are significant sunk costs already burdening this project.
A significant percentage of those costs have been devoted to environmental compliance
activities for the large irrigation project that was originally contemplated. It would be
grossly unfair to have those costs included within any amount that might be considered
an obligation of our District given the fact that the Administration and the Congress have
been, and are, unwilling to construct an irrigation project at this time. 5. 2508 recognizes
this inequity and provides that these costs shall not be included in any calculation of the
non-tribal water capital obligation. This is only fair. The project that is under
consideration before you today is not the Animas-LaPlata Project which we originally
supported, but is a project that is designed to solve the Indian water right claims and

4
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provide a modest amount of municipal and industrial water for the local non-Indian
commmunity.

It should also be noted that 8. 2508 would allow the non-Indian recipients of
project water the option of satisfying their capital repayment obligations by payment in
full prior to the initiation of construction. For a variety of reasons, the opportunity to pay
the capital repayment obligations up front is important to the Animas-LaPlata District.
We ask that you support the provision of 5. 2508 that will allow us to do so.

Some who testify here today may propose that the remaining features of the
Animas-LaPlata Project should be de-autherized. This proposal is not acceptable to the
citizens we represent. Because we have been willing to compromise to secure a water
supply for our Indian neighbors, this legislation should not become a platform to punish
us further, 5. 2508 provides that no other features of the Animas-LaPlata Project are to
be built without further Congressional action and that limitation should be sufficient. The
approach taken in this legislation avoids the more complicated issues which surround the
law of the Colorado River and the status of Colorado River Storage Project Act/Colorado
River Basin Project Act projects. Calls for actual deauthorization of unbuilt features of
the Animas-LaPlata Project should be ignored.

Al this point in time, we come before you to ask that you take the steps necessary
to honor the promises made to the Colorado Uts Indian tribes, our neighbors. We are here
to express our continued admiration for their perseverance and their great patience in
awaiting the delivery of the water that was, and should have been, theirs over one hundred
years ago, and was promised to them again by the Federal Government a dozen years ago.
The tribes are entitled 1o a settlement that is acceptable to them. That settlement is
defined and authorized by 5. 2508. We sincerely request that the Committes give
favorable consideration to this Bill. It exemplifies the spirit of cooperation and agreement
between the Indian and non-Indians and provides resolution of the reserve water right
claims of the two tribes, and it fulfills the government's trust obligations to the tribes and
its obligations to their non-Indian neighbors. Finally, we would like to express our
appreciation to the Secretary, his Deputy and their staff for their ongoing efforis to reach
a consensus with us on the points of difference in our positions.

Thank you for the cpportunity to present this testimony.

CAWPDOCH I AGRISTES SEN
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WRITTEN STATEMENT
OF
FRED V. KROEGER
PRESIDENT
SOUTHWESTERN WATER CONSERVATION DISTRICT OF COLORADO
BEFORE THE
INDIAN AFFAIRS COMMITTEE
OF
THE
SENATE OF THE UNITED STATES

REGARDING 5, 2508
THE COLORADO UTE SETTLEMENT ACT AMENDMENTS OF 2000

WASHINGTON, D.C.
JUNME 7, 2000

My name is Fred Kroeger. [ am President of the Board of Directors of the Southwestern Water
Conservation District of Colorado and a member of the Board of Directors of the Animas-La Plata
‘Water Conservancy District. [ was a member of the Colorado Water Conservation Board for 21
vears and have appeared before congressional committees for more than 30 years to seek support for
construction of the Animas-La Plata Water Resource Development Project

1 am here today to urge your support for enactment of 5. 2508, the Colorado Ute Settlement Act
Amendments of 2000 Passage of this legislation will enable the Indian and non-Indian water users
in Southwestern Colorado and MNorthwestern New Mexico to settle, once and for all, the reserved
water right claims of the two Colorado Ute Indian Tribes. Enactment of this legislation represents
the final compromise in our decades-long fight to have the Tribes" water claims resolved by
negotiation instead of litigation. Enactment of the legislation and construction of the Project will
bring to closure what has long been promised to the Indian and non-Indian water users in the Sen
Juan Basin of Colorado and New Mexico.

The history of the Animas-La Plata Project demonstrates that despite the controversy that has
surrounded the Project, the two Colorado Ute Indian Tribes and their non-Indian neighbors in
Colorado and New Mexico, as well as both states, have maintained an extraordinary cooperative
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relationship which has enabled them to once again present a plan for your consideration which would
provide the Tribes with a reliable water supply without depriving non-Indian water users of water
which they have been using for almost 100 years,

The most recent history of the Animas-La Plata Project started 32 years ago with the passage of the
Colorado River Basin Projects Act. In the past 31 years, the Indians and non-Indians in our
community have compromised time and time again in an effort to comply with federal environmental
laws, most of which were enacted after Congress had authonized the Animas-La Plata Project for
construction. The most significant compromise was made over two years ago, when the non-Indian
irrigators agreed to remove from the proposed Project all of the facilities which would be needed to
deliver irrigation water supplies from the Animas River to the La Plata River drainage In other
words, after 30years the irrigation component of the Project, which many felt was the most importan
part of the Project, was totally removed from the Project’s plan

Mevertheless, the two Colorado Ute Tribes and the non-Indian water users have worked together 1o
gain & resolution of the Tribes' reserved water right claims in a manner which would be beneficial
to both the Indian and non-Indian communities. That cooperation, which is still in place today after
maore than three decades, speaks to the mutual respect and trust between the two Indian Tribes and
their non-Indian neighbors The proposed Project which is before you today has changed
dramatically and can now be most accurately described as an Indian water rights settlement project.
Although there is much needed municipal and industrial water for the communities in both Colorado
and New Mexico, the primary purpose of construction of a storage reservoir is to provide a method
by which the Indian water right claims can be settled. The national environmental organizations will,
as they have always in the past, claim that the greatly reduced Project violates the emvironmental
laws of this country. 'What the environmental organizations are doing is changing the emphasis of
environmental viclation from those environmental issues which were previously associated with
frrigated agriculture to now trying to make major environmental issues out of environmental
problems which have been studied and re-studied and at the end of the day will be mitigated under
the provisions of the Mational Environmental Protection Act  All the problems associated with
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irrigated agriculture, inchuding the Clean Water Act and the Endangered Species Act, have been
eliminated as a result of the reduction in size of the Project  Twelve years afier passage of the 1988
Colorado Ute Indian Water Rights Settlement Act, we are on the threshold of moving forward to
implement that Iandmark Jegislation. Although the 12 years of delay drove up the cost of the original
Project to the point that the water users and the Tribes were required to make further compromises
and sacrifices, | am pleased to say that those compromises and sacrifices have been reached and as
a result the cost of the Project has been significantly reduced Although we are not happy about
many of the compromises and sacrifices which have been made, we recognize that they were
necessary if we were 1o secure a new water storage facility, which is absolutely necessary 10
accomplish our goal of honoring the Indians’ legitimate water right claims without taking water away
from non-Indian water users who have been using that water supply for over 90 years  The Project
which is befiore you for consideration today, if constructed, will compiy with the Endangered Species
Act and the Clean Water Act The legislation proposed by Senaior Campbell recognizes the
exhaustive environmental analysis that has been undertaken on the Project; however, the legislation
does not prejudge the outcome of the environmental analysis, but requires full environmental
compliance by the Secretary You can anticipate that the national environmental groups will seize
upon this recognition of the environmental process in Senator Campbell’s legislation and attempt
to claim that somehow the language can be read to mean that the legislation is waiving
environmental requirements. This is not so 5. 2508 clearly requires that all national emvironmental
laws be complied with Although T would like to tell you that enough is enough with the
environmental compliance, we recognize that the process must, under existing law, continue if we
are to avoid & court challenge to the adequacy of the environmental procedures. 1t is in the best
interest of the proponents of the Project that the environmental compliance be as thorough and
complete as possihle  MNothing in 8. 2508 would in any way detract from a full and complete
environmental analysis of the Project

The non-Indien ranchers and farmers support this legislation as it will settle all of the Tribes’
reserved water claims in the San Juan Basin. This legislation and construction of the Project will
remove any remaining threat to the non-Indian water users of our area.  The legislation will provide
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& much needed domestic supply of water for the growing communities in Colorado, incloding the
City of Durango and communities in Northwestern New Mexico. And finally, the legislation fulfills
the federal government's trust obligations to the Colorado Ute Indian Tribes.

One of the most astonishing things about the history of the Animas-La Plata Project is the fact that
the Ute Indian Tribes and their non-Indian neighbors are again in front of Congress presenting a
united front in support of legislation, and are once again demonstrating that they have worked
diligently and cooperatively with each other, the governments of Colorado and New Medco and the
federal government, to overcome all of the many hurdies which have faced the Project  The Project
has undergone agonizing environmental examination, repeated consultations under the Endangered
Species Act and the removal of all irmigated agriculture in order to comply with the Clean Water Act,
Despite all of the compromises, and the delays and modifications, the Project continues to have
broad-based bipartisan support from local and state officials  Your passage of this legislation will
enable us to proceed with construction of the Project and finally settle the Indian water right claims
Construction of the Project is the right way to solve this problem. It is the right solution, at the right
time and for the right reasons.
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Stat ment
from the
San Juan Water Commission, New Mexico
{800 Municipal Drve, Farmington, New Meaco 87401 o Telephane (505) 580-1482)

to the
Committee on Indian Affairs
an

5. 2508
June 7, 2000

The San Juan Water Commission urges your support for 5. 2508. The
Commission recognizes the leadership you and your committee have shown
regarding water resources essential to the Tribes and their neighbors. You have
recognized the cooperative, rather than combative, effort by the Tribes, States,
and local water agencies to solve the competing needs for secure water supplies.
This cooperation conlinues to serve the best interests of the region and the
nation while preserving the environment and allowing for economic and cultural
stability in our community.

In 1988, the Cities of Aztec, Bloomfield and Farmington, the San Juan County
Rural Domestic Water Users, and San Juan County recognized the water needs
of New Mexicans would be served by securing the storage in the Animas La
Plata Project. New Mexico water dedicated to the project will be stored for times
of shortage. These farsighted leaders organized the Commission to further this
and other water interests of its members.

NEW MEXICO NEEDS AN ASSURED WATER SUPPLY

MNew Mexico and San Juan County is a high desert region, and, simply put, water
is in short supply. However, San Juan County has a river that could provide
adequate water supplies. The problem is, most of the water flows past in a
period of three months. An assured supply for the regional needs is only
accomplished by storing that spring runoff.

Commission member entities, serving some 25,000 families, are today using the
water allocated to the Animas La-Plata Project (ALP.) This use is possible under
the terms of our existing Repayment Contract. Almost all of the 14 member
entities are depending on that water. The problem is that, without storage, when
we have another drought, a water year like 1977 or 1996, that water would
simply not be available. According to the U.S. Census Bureau, during the 1999
fiscal year, 59 percent of New Mexico's growth was in San Juan County. Water
demand usually increases faster than population, and with the growth in San
Juan County continuing, climbing over 110,000 people, the resulting water
demand will only heighten the shortage of another dry period. Clearly, the local
economy is strong enough to provide opportunity of additional workers and their
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families, but planning must occur to meet their needs, particularly water needs, in
this arid region. This year, if we experience a year similar to 1977, San Juan
County could be short of real wet water as early as June, and the shortage could
last through October,

Most of New Mexico domestic water users depend on groundwater supplies. In
San Juan County, by contrast, we are blessed by a renewable surface water
supply on which we depend. In fact, numergus studies, most recently the
Navajo/Gallup Pipeline proposal, have indicated that our groundwater supply is
limited and of a poor quality. We are in a Region whose annual precipitation is
less than 9 inches, which would be a wet week in Washington, D.C

The crisis created by water shortages is why we need the ALP storage facilities.
Other sites, some in New Mexico, do exist to store water, but they would annually
evaporate more water and cost more environmentally and economically to
construct than the Ridges Basin (ALP) site. The cost difference is significant.
While the ALP supply is our first response to the shortage crisis, the Commission
recognizes there is a need for storage to secure our other exisling supplies. The
Commission entities may need 15,000 acre feet of storage, in addition to ALP, to
ensure against that future crisis. We must protect the water interests of the
estimated 109,899 people that depend, in some par, on the San Juan Water
Commission member entities for their water. Therefore, we must store water
when the snow melts, for the times it does not snow or no summer rain comes,

Construction of storage is not an option, it is a necessity. Will it be done with the
least harm to the environment and least cost? The decision is yours.

S. 2508 ADDRESSES TRIBAL ISSUES

This amendment to the Colorado Ute Indian Water Rights Seftlement Act of
1988, when completed, will settle the negoliated claims by the Colorado Ute
Tribes on the Animas and La Plata Rivers. This is important to New Mexico,
from the La Plata and Animas River irrigators who will be assured of their current
water rights, to the entire state of New Mexico, which needs Animas River water
to have any hope of fully developing its essential allocation of Colorado River
water. The legislation further safeguards other New Mexico water, notably the
San Juan-Chama Project water, which is dedicated to the Jicarilla Apache Tribe
and the pueblos, towns and cities of the Rio Grande corridor.

Similarly, the Navajo Nation is benefited by final settiement of the Colorado Ute
claims. In S. 2508 the domestic needs for reliable, clean water supplies for the
Shiprock area are addressed. The needed water supply is provided by the
pipeline authorized by the legislation, compensating for the water lost by the
Nation due to the limits imposed by the Endangered Species Act compliance.
The Navajo Nation Community of Shiprock needs, and will receive, a depletion of
2.340 AFY from the ALP New Mexico supply and an authorization to construct a
pipeline to supply potable water. This secures the community’s water supply and
fulfills the ALP water commitment to the Nation.
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More important, we hope that the project will allow the Navajo Nation to continue,
to conclusion, its joint effort with New Mexico to quantify and settle its water
claims. From a practica! viewpoint, all of us must honor and complete the Ute
Indian Water Rights Settlement, if we expect to reach settlement of the Navajo
claims. If the Congressionally approved Ute settlement cannot be fulfilled, the
Navajo Mation will lose its incentive to continue negotiations.

PROPOSED NEW M AMENDMENT

Technical corections are needed dealing with New Mexico issues in the
proposed legislation. The Commission requests the following changes:
Section 2. (a), (1), (A) (1)
Change existing (11} to (1ll)
Change existing {111} to (IV)
Insert as a new (ll) “be operated in accordance with the Animas La
Plata Project Compact approved by Congress in Public Law S0-
537, September 30, 1968.
In the new (Ill) strike "an” and insert “a reservoir” between include
and inactive.

These changes are needed to make clear that the Animas La Plata Compact,
P.L. 80-537, continues in force, providing equal pricrity between New Maxico and
Colorado on the water supplies developed under the Animas La Plata Water
Development Authorization,

Section 15. (a)
Insert “to” following “beneficiaries or”
Insert “in accordance with the request” between Commission and

any.
Insert "State” between Mexico and Engineer.

These changes are needed to clarify that the transfer of the interest in New
Mexico State Engineer Permit Number 2883 will be based on the request of the
New Mexico State Engineer.

Section 15 (b)
Delete “of the Navajo Nation® betwean yearand fo.

This change is needed to comectly state that the current municipal water supply
is owned by a non-Navajo entity and that the statute contemplates using the
Mavajo Nation supply for the pipeline. These technical corrections are needed to
clarify the intent of the Parties, and we ask that they be incorporated into the
legislation.

BRINGING AN END TO DECADES OF CONTROVERSY

In January 1990, the citizens of San Juan County spoke clearly supporting the
ALP - they voted overwhelmingly in favor of our participation. The original ALP

L]
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represented a common-sense way to provide the waler storage needed in the
dry times in an economical and environmentally responsible way. This area is an
arid region blessed with renewable water accessed only by storage. However,
times have changed and we must deal with the constraints imposed today. The
Commission and other beneficiaries have sought solutions that setile the
Colorado claims by the two Ute Tribes and secures reasonable benefits to all in
the San Juan Basin. Both the original authorized ALP .and the project
contemplated in the Amendment, 5. 2508, meet urgent New Mexico water supply
needs,

When the ALP was originally conceived, imigation dominated the Project, not
municipal and industrial (M&I) use. In 1979, the Project's M&I portions of the
project were expanded, recognizing the changing region. The San Juan Water
Commission was not yet in existence. Seeing the importance of this water
supply and the need to cooperatively address the water resource issues,
community leaders formed the Commission in 1986. Mow the Commission, in its
mission to assure the M&| water supplies for its members, must pursue the
missing resource - storage. Storage is critical to meet the daily wet water neads
in the coming dry lime. In addition to the construction of storage to meet a part of
our wet water needs, other items in this legislation will assist New Mexico water
users. The legislation directs the return of the interest held by the Secretary in
State water permits, held for the New Mexico beneficial users by the Department
of Interior. All interests are to be assigned, upon the request by New Mexico, to
those who will beneficially use the water. This permit assignment will place the
New Mexico entities on a footing similar to the Colorado parties. Today, New
Mexicans are depending on the New Mexico ALP permits for their current use in
compliance with our repayment contract, a relationship that must be recognized.
Common sense leads reasonable people to recognize the return of the permit to
New Mexico and more directly to the people who are dependent, as the right
thing to do.

In the past, the contractual obligations of the Department of Interior Bureau of
Reclamation have been ignored. The San Juan Water Commission has an
existing Contract (No. 0-07-40-R1080) recognized by the New Mexico Supreme
Court, outlining the Commission's and the Bureau's obligations. The
Commission has positively moved to meet its obligations. Incorporated in the
Contract is a clear commitment to pay a reasonable cost for benefits received
from the project. Both parties recognize that the cost contemplated in this
revised project proposal is as yet undetermined, but the Bureau must honor the
limits incorporated in the existing contract. The Commission anticipates that the
terms applicable to the redesigned project proposed will be honored. The
suggestion, in recent testimony, to force agreement on the final cost
determination by threatening the loss of the storage benefit contributes little. The
Commission’s continued support of the Ute Settlement does not embrace the
changes provided by the Administration in its testimony in the House on H.B.
3112, because of the need to have a reasonable way to control costs. The
original repayment mechanism, which provided for an upfront payment and a
final cost allocation after construction, no longer applies, in part because of the
change in construction management from Reclamation to the tribes, who may not
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have the same incentives to save costs. Thus, the support by the Commission for
this legislation is contingent on the availability of storage to meet our wet water
supply needs at a reasonable cost to the citizens of San Juan County. The
Commission is eager to seek a solution on this issue based on a level playing
field.

Two years ago, an economic estimate by the New Mexico State University
suggested Northwestern New Mexico has already lost as much as $740 million
from the failure to develop the water incorporated in the ALP permit. If that water
had been developed, our New Mexico water would have benefited the Mation,
the State and ourselves.

The San Juan Water Commissicn is charged with securing stable water supplies
for 110,000 New Mexicans. We have compromised and sacrificed in the best
interests of our Region, but the sacrifice has limits. The Commission has looked
at and found no viable alternative water storage site that will meet our and our
neighbors’ needs more economically, or that will comply with the enormous
federal, state, and local requirements as well as Ridges Basin will. We will be
that much further ahead in avoiding a crisis if we start construction, now. 2000
may be a dry year, recently a scientist studying tree rings predicted we are in the
early stages -of a dry period similar to the 1950s. Ewven if the prediction is
inaccurate, at some point a shortage of water will cause a crisis in the arid Four
Comers. If the storage is not available, where will the water for our New Mexico
communities be found? Keep the federal promise, not only to the Tribes, but
also to all of us,
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