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NATIVE AMERICAN GRAVES PROTECTION
AND REPATRIATION ACT

TUESDAY, JULY 25, 2000

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The committee met, pursuant to notice, at 10:06 a.m. in room
485, Senate Russell Building, Hon. Daniel K. Inouye (vice chair-
man of the committee) presiding.

Present: Senator Inouye.

STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM
HAWATII, VICE CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

Senator INOUYE. The committee meets this morning to receive
testimony on the implementation of the Native American Graves
Protection and Repatriation Act.

It has been almost 10 years since this act was signed into law
by the President. With a decade of experience, we would customar-
ily anticipate that there has been substantial progress realized in
the repatriation of Native American human remains, funerary and
sacred objects, and items of cultural 1’;:atrimony, bhut our hearing in
April of last year indicated that such progress had not been real-
ized and that more and more tribal representatives who have been
dealing with these matters have experienced an increasing hostility
on the part of the Department when it comes to repatriation.

As those who were here at the committee’s hearing last year
know, many of the witnesses called for the re-delegation within the
Interior Department of the responsibility for implementing this act.
A later reorganization of sorts was effected, but tribal representa-
tives tell the committee that not much has changed.

We are told that one of the key people charged with implement-
ing the act has stated that the Native American Graves Protection
and Repatriation Act is not an Indian law.

As a primary sponsor of this act in the Senate, I wish it were
true. I wish that we had never had cause to have to enact a law
providing for the return of the human remains of Native people of
this land.

No other group of Americans has ever needed such protection,
but tragically the human remains of American Indians and Alaska
Natives and Native Hawaiians have not been accorded the dignity
and respect that has always been accorded to their non-Indian
counterparts. Instead, the graves of Native people, the ancestors of
some of the people in this room, have been desecrated, and the re-
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mains, the funerary objects and the sacred objects, and the items
of cultural dpatrimon that were buried with them were sent to mu-
seums and scientific institutions and Federal agencies where,
sadly, they continue to remain. So let me assure one and all that
tl(]ijs is, indeed, an Indian law, and the Federal courts have so stat-
ed.

In the past few years, many of us have read about the discove
of human remains that have come to be known as the Kennewic
man. What most Americans don’t know, however, is that those re-
mains, which, under the act, should have been repatriated, have in-
stead been made the subject of a lengthy court challenge and ulti-
mately a very costly DNA analysis, and that at least one Depart-
ment official has indicated that the manner in which the
Kennewick remains were handled sets a new standard.

By that I suppose it is meant that in the future other remains
will not be repatriated until all scientific studies have been ex-
hausted, so I will call upon the Department to inform Indian Coun-
try as to the source of the authority upon which this so-called new
standard will rely, because it is not to be found in the Native
American Grave Protection and Repatriation Act.

However, with that said, I want to also make clear that we are
not here to chastise the Department of the Interior and the good
people that work there. What we are here to do is assess what
progress has been made, what challenges remain to be addressed,
and how we can best go about assisting the Department and assure
that notices of repatriation are published, and published in a time-
ly fashion; that civil penalties are assessed where appropriate; that
conflicts of interest do not exist; and that the policy of the act is
honored, not only throughout the Department gut throughout the
Government.

I would hope that each person who has some responsibility for
the implementation of this act might ask themselves, “What if
these remains were the remains of my grandmother or my great-
grandfather?”

With that, may I call upon the first panel: Armand Minthorn,
member, Board of Trustees of the Confederated Tribes of the
Umatilla Indian Reservation of Oregon and the Chair of Native
American Graves Protection and Repatriation Act Review Commit-
tee; Dr. Martin Sullivan, executive director, Historic St. Mary’s
Commission of Maryland and former chair, Native American
Graves Protection and Repatriation Act Review Committee; and
Professor Rebecca Tsosie, College of Law, Arizona State University
of Arizona.

May I now call upon Armand Minthorn.

STATEMENT OF ARMAND MINTHORN, MEMBER, BOARD OF
TRUSTEES, CONFEDERATED TRIBES OF THE UMATILLA IN-
DIAN RESERVATION, PENDLETON, OR, AND CHAIR, NATIVE
AMERICAN GRAVES PROTECTION AND REPATRIATION ACT
REVIEW COMMITTEE

Mr. MINTHORN. Good morning, Senator.

First, I want to thank you and encourage any assistance that we
can offer as a committee to the words that you spoke with your
opening statement. It is true that the NAGPRA law is Indian law
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and it has to be treated as such. If there is any assistance, Senator,
that the committee can work toward and work with you, please let
us know.

My name is Armand Minthorn. I am a member of the Confed-
erated Tribes of Umatilla and chairman of the Cultural Resources
Commission.

Over the past 3 years, I have served on the Review Committee
established by the Native American Graves Protection and Repatri-
ation Act. At the April 2000, Review Committee meeting I was
named interim Chair. During my service to the tribe as well as to
the Review Committee, I have witnessed first-hand implementation
of NAGPRA. What I have seen over the last 2 years has been very
disturbing.

NAGPRA was passed to protect the human rights of Native
American tribes and individual lineal descendants; however, agen-
cy implementation, particularly at the Department of the Interior,
has failed to carryout the intent of NAGPRA, making repatriation
more difficult.

I would like to discuss some elements of the implementation of
NAGPRA. One is the consultation with tribal governments. Two is
the precedent being established by the Park Service’s implementa-
tion of NAGPRA. T%u‘ee, the Review Committee.

For illustration, I used the case of Thechaminsh Oytpamanatityt,
or the Kennewick man. We have been involved in this case since
the first days of release of the carbon dating results in 1996. Since
then, we have struggled against Interior, Department of Justice,
Corps of Engineers, and the media to have our voices heard and
our rights respected. To date, we are not winning this battle.

The statute made it clear that the tribes are to be an integral
component of the decisionmaking process through consultation. The
regulations written by Interior require that consultation be the
foundation of the repatriation process. We are disappointed in the
form and the content of the consultation process Interior has de-
cided to pursue in the Kennewick man case.

Rather than engage in collaborate decisionmaking or a meaning-
ful consultation as required by NAGPRA and executive order, Inte-
rior has chosen, instead, to inform the five claimant tribes of the
decisions made after the fact.

The decision by Interior to go ahead with DNA analysis of the
Kennewick man is a good example of the failure of the consultation
process. February 2000, Interior made the final determination to
conduct DNA analysis on the Kennewick man. All five tribes—
Umatilla, Yakima, Nez Perce, Colville, and Wanapum—opposed
DNA testing. Interior, however, decided that it was in the best in-
terests to do these tests. They did so, even though their own ex-
perts agreed with the tribes that DNA results could not possibly
show cultural affiliation, and the insignificant likelihood of the
fresence of any viable DNA was grounds, alone, not to conduct the

ests.

The precedent of using DNA evidence to show cultural affiliation
struck a devastating blow to the pursuit of repatriation throughout
Indian Country. Interior’s reliance on DNA testing is being con-
strued as an open invitation to all Federal agencies and museums
to allow such testing on their collections. We have received re-
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quests and are aware of other requests around Indian Country to
do DNA analysis on Native American remains.

While I will not concede that there will be cases where testing
is necessary, the decision must be made with the tribes not for the
tribes. Any other avenue removes the tribes from the repatriation
process and is contrary to the intent of NAGPRA.

Mr. Inouye and members of the committee, today I have given
you some disturbing news about how NAGPRA is being misapplied
by agencies at the expense of tribes. I urge you to use whatever
methods are at your disposal to inform these agencies that this is
unacceptable.

NAGPRA does not need to be amended to accomplish this; how-
ever, the agencies and the museums implementing this statute
must be made aware, in the strongest terms possible, that
NAGPRA was passed to secure the human rights of tribes to pro-
tect their ancestors. It was not intended and should not be used as
a backhanded way to accomplish scientific study of questionable
merit under the guise of determining cultural affiliation.

Senator today I open up with these words to you. Last year the
tribes and Native people were here, and you cited what took place
last year. We are now at a stage with working with NAGPRA. We
are still in the same scenario. Native Americans are having prob-
lems with enforcement and implementation of NAGPRA, and some-
times this is at the expense of our sacred human remains. That is
not right.

I ask you today, Senator, from my heart to yours, we, as tribes,
can only do the best that we can with what we have, and I implore
and ask you to assist us, to help us. Strengthen the efforts with
NAGPRA so that we, as tribes, can continue to maintain and
strengthen our way of life. This is what I ask you today, Senator.

Thank you.

[Prepared Statement of Mr. Minthorn appears in appendix.]

Senator INOUYE. I can assure you, sir, that whatever authority
or power that is within the committee will be employed to bring
this about.

May I now call upon Dr. Sullivan.

STATEMENT OF MARTIN SULLIVAN, EXECUTIVE DIRECTOR,
HISTORIC ST. MARY’S COMMISSION, ST. MARY’S CITY, MD,
AND FORMER CHAIRMAN, NATIVE AMERICAN GRAVES PRO-
TECTION AND REPATRIATION ACT REVIEW COMMITTEE

Mr. SULLIVAN. Good morning, Senator. I am Martin Sullivan. For
8 years I was a member of the Review Committee overseeing
NAGPRA. For 9 years I was the director of the Heard Museum in
Phoenix, and in that capacity I have had the privilege of participat-
ing in a number of repatriations of human remains, sacred objects,
and objects of cultural patrimony.

Like my colleague, Armand Minthorn, I want to express mfy per-
sonal appreciation to you, Senator, and to the members of your
committee for your guidance and leadership. This has been a wa-
tershed law. It has had its share of frustrations and then some.
But, remarkably, much has happened that has, indeed, followed
your intent when you enacted the law, and I think that the frustra-
tions that we are hearing on the Review Committee—and some of



5

which I want to express this morning—simply reflect the fact that
these matters are of true urgency to the tribes and of significance,
as well, to the Federal agencies and the museums and the univer-
sities that fall under its purview.

I'm speaking this morning really to try to sum up what we on
the Review Committee have heard over the past 8 years as we
have traveled around the country, including to Alaska and to Ha-
waii and to every region of the country.

There are some themes that have begun to develop that I think
encapsulate a growing concern that the administration of the law
within the National Park Service at present has begun to fall away
from that feeling of urgency and national priority, which I know
you established when the law was enacted.

There are five particular things I'd like to speak about. One is
the serious concern that many have of the backlog in publishing
notices in the Federal Register of intent to repatriate. This is a con-
cern that has been growing because of a staff shortage and perhaps
because of other reasons.

Last month we on the Review Committee got a memo from the
assistant director of the National Park Service indicating that as
of June there were, I think, 236 notices of intent to repatriate that
were still pending publication.

What that boils down to is that these are situations in which
tribes have reached an agreeable outcome, a satisfactory outcome
with museums, Federal agencies, and universities about repatri-
ation, but it can’t happen. It can’t happen because the backlog is
preventing the final authorization from going ahead.

Although the Department has pledged additional resources to
put to work on this, we are not seeing a substantial diminishment
yet of that backlog.

A related concern is the staffing and the question of whether con-
flicts of interest can be addressed fairly within the current admin-
istrative structure.

Your Senate committee, Senator, last year heard testimony from
a number of tribes about their concern that the Park Service, itself,
has a number of operating units which are responsible for being ac-
countable to NAGPRA, and which, in the opinion of some tribes,
have not been diligent in following the law.

After discussion by the Review Committee and by a number of
tribes with senior officials of the Secretary’s office, there was a par-
tial reorganization that occurred some months back and people
have been shifted around, but we fear that we see two things con-
tinuing to happen. The first is an inadequacy of staff. In fact, there
have been some well-qualified staff moved out of national NAGPRA
compliance and relatively inexperienced contractors, temporary
people, brought in to do their jobs. This doesn’t seem consistent
with the priority that you’ve established.

Second, there are instances in which operating units of the Park
Service appear to be off on their own direction. The committee
heard a dispute last year involving the Hopi Tribe and the Chaco
Culture National Historical Park about the process that the park
used to determine cultural affiliation of somewhat ancient remains.
We heard a lot of testimony from both sides and from other parties,
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and we deliberated long and hard about what would be the appro-
priate guidance and advice to offer.

I sent a letter on behalf of the committee to the Inter-Mountain
region of the Park Service and to the Chaco Park and received back
from them, in about 1 month, a letter that explicitly rejected the
suggestions of the Review Committee for reexamining cultural af-
filiation.

Now, we don’t know whether the region consulted actively with
the national office and got an opinion or whether the national office
was not consulted, but it appears that there is a disparity between
what we have tried to understand and interpret as the intent of the
law and its processes and what is actually happening.

This is the only instance so far in which a dispute before the Re-
view Committee involving a Federal agency has led to an outcome
where that Federal agency has rejected the Review Committee’s
guidance. As a result, the Hopi Tribe and the other Pueblo Tribes
associated with its claim, really have no recourse now except to go
to Federal court, which is going to be an expensive and drawn-out
proposition, so this is a serious concern for us.

The third of our concerns is that there needs now to be timely
action by the Interior Department in promulgating regulations for
the disposition of the so-called culturally unidentifiable human re-
mains. The Review Committee has heard testimony, again,
throughout the country from tribes and from other interested par-
ties that has offered to us some workable ways of significantly re-
ducing the number of remains that are truly unidentifiable, and
many of these techniques have already been at work: Regional coa-
litions of tribes working together, federally-recognized tribes work-
ing with non-federally-recognized tribes where the latter really are
the appropriate, legitimate claimants to receive remains.

Our hope is that the regulations will offer some directions that
will significantly minimize the number of so-called unidentifiable
remains so that the kinds of instances that Mr. Minthorn has de-
scribed with respect to the Kennewick man will not be repeated on
a massive scale.

In a related concern, we are eager for the Department to move
ahead with regulations to implement that part of the law that
deals with the so-called unclaimed remains—remains that are dis-
covered in the process of archaeological investigation or inadvertent
discovery. These have long been in the works and urgently need to
be addressed.

Finally, Senator, I want to touch on two other brief points.

It is becoming clearer and clearer that, while a number of muse-
ums and universities have put in the necessary resources to com-
pile the inventories of human remains and other cultural items an
to begin consultations with the tribes, that the same level of com-
pliance cannot be said to be true about a number of Federal agen-
cies. Whether they are in the Interior Department, the Agriculture
Department, or the Department of Defense, there are a number of
bureaus and units which are way behind the deadlines. Now, they
are not subject to the same deadlines and penalties as non—Federal
agencies, but it is a matter of real frustration for the tribes to hear
from certain Federal agencies that it may be many, many years,
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maybe two decades, before they complete the inventories of the re-
mains that they have in their custody.

And so respectfully I would suggest, on behalf of the Review
Committee, that your oversight include a concern about all the
Federal agencies that are accountable under NAGPRA, and that
they ask for and that they receive the resources to implement pro-
grams to get back on track.

Last, Senator, I want to say that the grant program that has
been made available through the Congress has been enormously
helpful, particularly to the tribes, in doing the research and the
travel and the work that is required to carryout repatriations.

We strongly hope that the resources for the grant program can
be doubled within the next couple of years. The need is not shrink-
ing. It is increasing. As tribes have the opportunity to look at the
materials submitted, the inventories from various museums and
agencies, they need assistance to carry out repatriations, as do the
museums that have also been applying for grants.

This, too, is an area where, in our view, the National Park Serv-
ice has not done the job we'd like to see them do in expeditiously
making grants available, and I know that Professor Tsosie will
have some words to that effect.

Last, I'd like to say, Senator, this year really wraps up my 8
years of direct involvement with NAGPRA, and I must conclude
with the thought that this is a good law, that many people are
working extraordinarily hard. As a non-Native person, I have been
touched to my core by the efforts of Native people to do the right
thing, to reclaim and rebury their ancestors, at great expense of
time and comfort and often great personal financial expense.

This has also been a law that has caused those of us in the mu-
seum field to rethink our ethics and to hold ourselves to a higher
standard.

So, Senator, I think I can report that, in general, we believe we
are on the right track. We are still very frustrated with the lack
of resources and with the conflicts of interest in the Park Service.

[Prepared statement of Mr. Sullivan appears in appendix.]

Senator INOUYE. I thank you very much, Dr. Sullivan.

May I now call upon Professor Tsosie.

STATEMENT OF REBECCA TSOSIE, COLLEGE OF LAW,
ARIZONA STATE UNIVERSITY, TEMPE, AZ

Ms. TSOSIE. Yes, Senator Inouye; I am very honored to be here
today to address several issues regarding implementation of
NAGPRA. And I do thank you for your attention to the statute. I
think it is one of the most important statutes that has ever been
passed for Indian people, and I really commend the attention that
you are spending on it today.

I was asked to focus my comments on the issue of what we refer
to as culturally unidentifiable Native American remains, and par-
ticularly on my experience with a grant that I've worked with a bit
on that issue.

This is a very contentious issue, primarily because the very defi-
nition of that phrase, “culturally unidentifiable remains,” I think is
very contested among Native people, and certainly between the Na-
tive and the scientific communities. Because of that, it was sug-
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gested that it would be productive to have a type of dialog on that
issue between all of those different communities to see what the
points of agreement and disagreement were.

That was the subject of a grant that was issued to the Heard
Museum in 1998, to hold a 3-day meeting to be called the “Tallbull
Forum,” in memory of Bill Tallbull, that would be comprised of
about 30 participants from those three communities—museum, sci-
entific, and Native communities. Dr. Sullivan actually was the per-
son who was primarily involved in that.

My involvement as the director of the Indian Legal Program at
Arizona State University was to help facilitate that forum, which
I initially agreed to do until we saw tﬁe conditions that were placed
on the grant by the National Park Service and the way that it was
to be executed raised significant problems, process problems for the
Native communities that I was involved with.

Ultimately, we did not go forward with that grant, and Dr. Sulli-
van ultimately left the Heard to take this other position.

The National Park Service then asked Arizona State University
if we would assume responsibility for that grant, and we agreed to
do so, again in partnership with the people at the Heard, if the
conditions would be changed in a way that would facilitate the sov-
ereignty concerns that we saw posed for the Native communities.

Ultimately, the proposal was accepted, and that’s part of what I
will be talking about today.

I want to start, though, by reiterating that this statute I think
is very important because it does address the cultural, political,
and moral rights of Native people, and it does so by acknowledging
their legal rights. Because of that, the reserved section for cul-
turally unidentifiable and unclaimed remains, I think we really
need to think those through clearly to make sure that they are con-
siste{lt with those various categories of rights on behalf of Native
people.

I think that, you know, for example, the statute does make a
place for cultural knowledge and for the role of tribal law and cus-
tom in crafting these conceptions of what ownership means, what
cultural affiliation means, and I think that we can’t let go of that.

I see this statute as one that is clearly designed to further the
Federal Government’s trust responsibility to Native people, and be-
cause of that my primary point to you today is that I think it is
absolutely essential that the tribes be consulted with on a govern-
ment-to-government basis in the exercise of that trust responsibil-
ity when we are formulating the final regulations on these cat-
egories of culturally unidentifiable and unclaimed remains.

In terms of the main problems with our grant proposal initially,
which I do want to address to you, one of the prob{,ems was the tre-
mendous amount of oversight authority that the National Park
Service placed on the selection of participants and generating the
agenda for that forum. We were very uncomfortable with that and
felt that it really was not consistent with the Government’s trust
responsibility to Native people.

The consultation requirement that Mr. Minthorn addressed, that
is pervasive. It runs throughout the statute. Yet, we are consist-
ently running into problems with understanding what is an ade-
quate consultation. I'm aware of many cases across the United
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States where the tribal governments have not been consulted ade-
quately, and that is something that really does need to change and
we need to look at that consultation requirement very carefully.

I'm going to summarize. I know that our time is limited here
today. But I would suggest to you that the series of recommenda-
tions that has come out of the Review Committee since 1995—there
have been various iterations of this—they suggest some of the
problems that we are having arriving at a consensus about these
issues.

You know, the earliest recommendations placed a primary impor-
tance on what Native people want—these are Native American
human remains—and that the primary authority should be with
Native people.

I think that some of the later recommendations acknowledged
the interests of other communities, the scientific and museum com-
munities, in a way that suggests that those communities should be
part of the ultimate resolution in these, for example, regional fo-
rums. So I think that you see a shift in the thinking there.

One thing that I would like to be absolutely clear about is that
I don’t think that any law that serves the U.S. Government’s trust
responsibility to Native people can be a compromise law between
various interest groups in wlliich solutions are generated on kind of
an ad hoc, case-by-case basis. I think that there need to be clear
principles that protect the trust relationship of the U.S. Govern-
ment with the Indian nations.

I was very interested to see the latest recommendations from the
Review Committee, which do explicate on this idea of regional
groups deciding solutions, and I think it is a very beneficial move-
ment; however, even there the idea of a disposition agreement that
is negotiated among a variety of stakeholders doesn’t seem to me
clearly protective of the tribes’ interests as governments in that
process.

Dr. Sullivan talked about the idea of regional coalitions of tribes,
which is something that is happening now, and the discussion in
those communities is over how sovereignty and trust will be pro-
tected within those group meetings.

So, in concluding, I'd like to say that our restructured grant pro-
posal does deal with the need for a national dialogue on these
issues, and we structured it in two senses: first, that there be a
comprehensive written report about the proceedings so far in terms
of guidance to these various groups, but, second, that various fo-
rums be organized.

I think it is particularly important that these be organized ini-
tially with tribal communities on the idea of consultations, follow-
ing along with some of those that have been done by the Depart-
ment of Justice on important policy issues. I think it is very nec-
essary for the tribes to be consulted on that government-to-govern-
ment basis.

So, in conclusion, that is what I would ask the committee today,
to insist that NAGPRA continue to serve the Federal Government’s
trust responsibility to Native people and to particularly highlight
the need for consultations with Native tribal governments on these
issues relating to culturally unidentifiable and unclaimed human
remains.
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Thank you very much.

Senator INOUYE. Thank you very much, Professor.

[Prepared statement of Ms. Tsosie appears in appendix.]

Senator INOUYE. May I now proceed with questioning.

The committee has been advised that the cost of the DNA analy-
sis on the Kennewick man exceeded $1.7 million. Is that the figure
that you have been advised, too?

Mr. MINTHORN. I've heard several figures, Senator, but the
%mount that you’'ve cited is pretty consisted within the amount.

es. ‘

Senator INOUYE. But it is nothing cheap.

Mr. MINTHORN. Pardon?

Senator INOUYE. It is not inexpensive?

Mr. MINTHORN. No.

Senator INOUYE. I ask this question because, if those numbers
are correct, and if the Congress, as it has in past years, continues
to fail to appropriate necessary funds, that will mean we will not
have funds for DNA analysis and repatriations can be held in limbo
in perpetuity.

Mr. MINTHORN. Correct.

Senator INOUYE. It is a frightening thought.

Mr. Chairman, in your testimony you suggested that, as a result
of the DNA analysis in Kennewick, several other DNA analysis re-
quests have been made.

Mr. MINTHORN. Correct.

Senator INOUYE. Who has been making these requests?

Mr. MINTHORN. As the interim chair, there have been two re-
quests from two museums. They’ve indicated at these institutes
that the remains they are holding are older than 2,000 years and
there have been two tribes that have made their concerns aware
to myself about these requests to do DNA analysis. This is in part,
Senator, where the concern is in how the effects are being inter-
preted from the Kennewick man case.

It is true that the Kennewick man case will set a precedent, and
it already is, and it is sad that our ancient, sacred human remains
have to be considered as such to do tests and to do analysis.

Senator INOUYE. And the DNA requests are made for the purpose
of establishing cultural affiliation of the remains?

Mr. MINTHORN. Correct.

Senator INOUYE. What changes do you recommend, Mr. Chair-
man, in the Department to fulfill the tribal consultation respon-
sibilities under the act?

Mr. MINTHORN. Senator, I would truly like to see within the Inte-
rior an accountability process where the Interior can be held ac-
countable for their actions, and those actions would be determined
on how the relations would be forming in relationship to the tribes.

There are many problems within Interior and Park Service. One
is they have their own interpretation of what consultation is and
the tribes have their own. There have been no compromise efforts
to reach an acceptable level of consultation government-to-govern-
ment, and the Kennewick man case is a good example of that.

But I would hope, Senator, that changes within the Interior
would truly reflect an action that would look at holding the Park
Service and the Interior accountable to not only existing executive
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orders but to the consultation process as outlined within the
NAGPRA law, itself.

Senator INOUYE. Mr. Chairman, do you have any comment to
make to a statement attributed to a spokesperson of the Depart-
ment—and this is in the aftermath of the Kennewick case—“Con-
sultation does not require approval or disapproval by the tribes.”
Do you have any thoughts on that?

Mr. MINTHORN. Many thoughts, Senator. This is the kind of prin-
ciple or theme within the Park Service that is having a detrimental
effect in relationships with tribes. There has to be some kind of
new or institutional memory formed within the Interior. This
spokesperson, as her words were very much the process in how
frustrating the tribes are working with, that Interior have their
own interpretation of what consultation is, and it is not working.

Senator INOUYE. Thank you very much.

Dr. Sullivan, this sounds almost funny, but am I to conclude that
the relationship existing between tribal organizations and the De-
partment in this instance would be adversarial and not collabo-
rative?

Mr. SULLIVAN. Senator, I guess, on the basis of my own experi-
ence, I have certainly found the tribes eager to establish long-term,
constructive, collaborative relationships with all of the Federal
agencies.

I think that much of the frustration that has been expressed
through the Review Committee and which we are trying to share
with you comes back to the fact that the program administration
continues not to be where it ought to be.

We felt very strongly last year that it would make sense to have
NAGPRA administered directly under the Secretariat, under the
Secretary of the Interior, to set policy for all the operating units of
the Department of the Interior and not just the Park Service. That
didn’t happen. And we gave it the benefit of the doubt and we con-
tinue to know that there are good people at work, but the interpre-
tations that we have seen and some of the statements that you
have relayed that have been made in public suggest that the kind
of consultation or the kind of awareness of tribal sovereignty con-
cerns that we hoped for is not being reflected in the management
of the program.

Senator INOUYE. About 10 years ago, while this committee was
involved in the enactment of this act, the Society of American Ar-
chaeologists, as you will recall, took the position that remains are
valuable subjects for scientific inquiry and analysis and should not
be returned to the families or tribes of origin.

Is that the position of the society at this moment?

Mr. SuLLIVAN. Well, I think, Senator, later today you will hear
from Dr. Keith Kintigh, who is the president of that society, and
I don’t wish to speak for them. I'm not an archaeologist, myself.

Again, as a member of the Review Committee, I think we have
seen some heartening trends, one of which is that, by and large,
professional archaeologists in this country not only respect the law
but have gone through some personal rethinking about the nature
of their relationship to the tribes.

That doesn’t mean that everything is perfect everywhere, but I
do think that, just as people in the museum field have had to
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rethink our fiduciary responsibilities, so have working archaeolo-
gists.

Senator INOUYE. Do you have any recommendations for restruc-
turing the National Park Service for improving the Service’s imple-
mentation of NAGPRA?

Mr. SULLIVAN. Senator, I do. And these follow the recommenda-
tiolr)xs of the Review Committee last year and of a number of the
tribes.

We continue to think that overall national compliance issues
with NAGPRA and the national grant program would be better sit-
uated directly in the Office of the Secretary rather than in the Na-
tional Park Service, to avoid both the practice and even the appear-
ance of conflict of interest.

We think there needs to be additional staffing. We are concerned
that the resources that have been put into additional staffing so far
are simply bringing in contractors with very limited experience in
these issues, far more limited than those in the tribes and out in
the community who are trying to work on these issues.

So I guess 1 would just hope that the Department would have a
bit of a wake-up call to the fact that it has to set the tone nation-
ally and put the kind of informed and hard-working resources to
work that will enable the tribes and the other interested parties to
achieve the intent of the law.

Senator INOUYE. Professor, the committee has quite often heard
the charge that there is a conflict of interest in this situation. Is
there a conflict of interest involved?

Ms. Tsosik. I think that, to the extent that the Federal agency
policy is dictated by the interests of archaeologists, then yes, I
would perceive that.

And the way that I look at it, again, is that Congress enacted
this statute in furtherance of the trust responsibility to the tribes,
within which I think that there is implicit this idea of cultural pro-
tection, protection for cultural rights.

It seems to me that when the archaeological interest is being ele-
vated—and I think that you see that in the Kennewick man case
with this push toward scientific testing to determine cultural affili-
ation—when that becomes the policy, then clearly the cultural
rights of the tribe are not being respected.

Senator INOUYE. What you are suggesting is that the conflict of
interest has not been diminished in recent years.

Ms. TsosiE. Well, you know, I don’t work as closely with the
agencies as some of my colleagues do, but from what I hear that
is my impression, that the conflict of interest continues to exist,
and I, personally, would favor a solution that would place the re-
sponsibility with the Secretary.

Senator INOUYE. In your capacity as the grant recipient, did you
experience any difficulties implementing the grant?

Ms. TsosikE. The grant has been very, very difficult to implement.
The restructured proposal took many months to gain final ap-
proval, and I think that there was still some question about how
we would go about implementing the grant.

My position all along has been in favor of consultations with
tribes as governments and not in this kind of multitude of stake-
holders all getting together in one forum with select people to dic-
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tate policy. I think policy for Native people must be done in con-
sultation with the tribal government.

Senator INOUYE. Was the Department helpful or did they hinder
the progress?

Ms. TsoslIE. I would say that my experience depended on the in-
dividual that I was dealing with. Some were helpful and some were
less helpful.

Senator INOUYE. First, I would like to assure all witnesses that
your prepared statements will be made part of the record in total,
and that the record will remain open for 3 weeks, during which
time you may submit addendums or corrections or any other state-
ments.

Ms. TsosiE. Thank you very much.

Senator INOUYE. I would like to thank the first panel. Thank you
very much.

And now may I call upon the lieutenant governor of the Chicka-
saw Nation of Oklahoma, Jefferson Keel; the cultural preservation
officer of the Three Affiliated Tribes of the Fort Berthold Reserva-
tion of North Dakota, Pemina Yellowbird; and the director of the
Navajo Nation Historic Preservation Department of Window Rock,
AZ, Alan Downer.

May I first recognize Lieutenant Governor Jefferson Keel.

STATEMENT OF JEFFERSON KEEL, LIEUTENANT GOVERNOR,
CHICKASAW NATION, ADA, OK

Mr. KEEL. Good morning, Senator. Thank you very much for al-
lowing me to address this important issue.

My name is Jefferson Keel. I am the lieutenant governor of the
Chickasaw Nation. I am honored to be selected to appear before
this committee.

The Chickasaw Nation considers old graves and contents of the
graves of our ancestors as sacred sites. We are aware of thousands
of human remains, funerary objects, artifacts, and other funerary
goods and burial goods that have been determined to be of Chicka-
saw origin that have been removed from the graves of our ances-
tors and still remain in the custody of repositories throughout the
country.

Today, in spite of Federal mandates, many States refuse to recog-
nize the rights of Native American tribal governments to consult
on this important issue. State agencies often interpret the law to
suit their specific needs, particularly regarding construction
projects, such as highway or urban development projects. Our req-
uisitions for consultations regarding the construction projects are
often ignored or delayed until construction results in the unearth-
ing of human remains.

When States are unwilling to consult with the tribes, then the
tribes must turn to the National Park Service, which is a branch
of the Fish and Wildlife Service of the U.S. Department of the Inte-
rior, which further delays and disrupts the consultation process.

The Park Service is often slow to respond, due to limited staff
and the sheer number of requests, possibly lack of knowledge of
tribal customs and lack of experience in dealing with Indian tribes.
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Items that are considered to be culturally unidentifiable or unaf-
filiated or those items that lack definite tribal identity due to the
age of the item often comes into play in these consultations.

Many scientists and State officials often seek to narrow the inter-
pretation of the law by demanding that present-day federally-recog-
nized tribes prove a biological relationship to an earlier group. The
statute provides that, where cultural affiliation is not established
in an inventory or summary, that the remains should be expedi-
tiously returned to an Indian tribe which can prove affiliation by
a preponderance of evidence based on geographical kinship, biologi-
cal, archaeological, anthropological, linguistic, folk lore, oral tradi-
tion, historical, or other relevant information.

We feel that a determination of affiliation of Native American re-
mains and burial goods should be accomplished by the affected
tribes. They must be made in consultation with the tribal govern-
ments. We also feel that regional committees of tribal representa-
tives could better define and determine the affiliation of these
items, and the regional committees could then report their findings
to the National Review Committee for their report to Congress.

We would prefer that the Secretary of the Interior transfer au-
thority for the NAGPRA program from the National Park Service,
due to the conflicts of interest that have already been stated, back
to the Secretariat of the Department of the Interior, but we recog-
nize that the NAGPRA program must be administered by staff hav-
ing sufficient seniority, program knowledge, and experience in im-
plementing the statute.

The Chickasaw Nation is very much disturbed by the lack of con-
sultation on the part of the States and other Federal agencies who
seek to interpret the law to suit themselves, to suit their needs.

We in the Chickasaw Nation are very much involved in assisting
other tribes in developing policy to suit our needs, to help us deter-
mine affiliation, particularly from the tribes in the southeast. We
are involved in working with other tribes to establish a coalition,
which will better help to serve this cultural affiliation or determin-
ing the cultural affiliation of those items that are older than the
statute recognizes.

Finally, we recognize that some tribes simply do not have the fi-
nancial means to enter into long negotiations or consultations, and
so it is difficult for those tribes to maintain a voice at the national
level, so on behalf of those and on behalf of the Chickasaw Nation,
I ap};l)reciate your time and your interest and I thank you very
much.

Stlanator INouYE. Thank you very much, Lieutenant Governor
Keel.

[Prepared statement of Mr. Keel appears in appendix.]

Senator INOUYE. May I now recognize Ms. Yellowbird.

STATEMENT OF PEMINA YELLOWBIRD, CULTURAL PRESERVA-
TION OFFICER, THREE AFFILIATED TRIBES OF THE FORT
BERTHOLD RESERVATION, NEW TOWN, ND

Ms. YELLOWBIRD. [Remarks in Native tongue.]

On this good day that we have been given to speak to one an-
other, I greet you like a relative by using your [Native words], or
One Who Helps.
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I have said today is a good day. The people of the Three Affili-
ated Tribes, the [Native Words], thank you for holding this over-
sight hearing so that we can bring our concerns to you with a good
voice.

I am filling in for our chairman, Tex Hall, who could not be with
us today. Chairman Hall sends his regards to you and his regrets
that he could not attend today’s hearing.

My name is Pemina Yellowbird, and I have been one of my
tribe’'s NAGPRA representatives since the law was passed. I am
also a member of the North Dakota Inter-Tribal Re-interment Com-
mittee. We have been working on issues related to the reburial of
our relatives since 1985. For the last 5 years, I have been assisting
tribes to organize regional, inter-tribal coalitions for the express
purpose of utilizing NAGPRA’s mechanism for making joint inter-
tribal claims to our so-called unaffiliated remains.

As you know, [Native words], we have our reasons for wanting
to take all of our relatives home. We love them. We are grateful
to them. We are here today because of them. And it doesn’t matter
to us how long ago they lived or died. If they are Native, if they
were taken from our collective aboriginal homelands, they must be
returned to the earth. That is the way our elders taught us, be-
cause we have a sacred responsibility to them to protect them from
further violation through aggressive scientific study, to restore
peace to them.

All of these teachings have been handed down to us for thou-
sands of years by the same human beings who, as we speak, are
whirling all about us in this room. They have their arms around
you. They have their arms around me. They are pleading with us
to help them, and so we are here today to try to help them.

The testimony we submit today, Senator, addresses five impor-
tant topics. We are concerned about the funding levels to imple-
ment the act—in particular, funding for tribes to conduct their
NAGPRA business, monies that are not controlled by the National
Park Service or a museum or a university.

We remain concerned about the inherent conflicts of interest
with the National Park Service staff simultaneously administering
the law while having to comply with it and changing the rules as
they go along to promote and support a scientific research agenda.

We share and support the NAGPRA Review Committee’s con-
cerns raised and recommendations they issued after their Juneau,
AK, meeting in April of this year.

We remain concerned about the Smithsonian’s solicitation and
acceptance of thousands of year old Native remains under the guise
of conducting forensic destructive scientific studies on them, as if
they were the victims of a prosecutable crime.

Finally, we have an urgent concern about illegal destructive
studies of our so-called unaffiliated Native dead that are being con-
ducted every day without the knowledge or permission of tribes,
and our testimony today will focus on problems our tribes are en-
countering in that area.

As you know, the act states that the NAGPRA Review Commit-
tee must make a recommendation as to what should be done with
our unaffiliated ancestors and Secretary Babbitt must make a final
determination based on the committee’s recommendation. To our
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sorrow, however, tribes are discovering many instances where Fed-
eral and state agencies, museums, and universities have not waited
for the Secretary’s decision and have made unilateral decisions on
destructive study of our dead which are contrary to the law.

It is as though the restrictions on study contained in the act
never happened. Many have continued with their research agenda
as though tribes never raised a voice against it.

Today we want to tell you of a chilling example of how scientists
are ignoring our wishes and the law and circumventing the con-
sult:;ation process, which is in the law to protect the interests of
tribes.

For our testimony today, however, we are going to focus on only
two of these issues, and I want to start with the conflicts of inter-
est.

Although we spoke of this issue in our testimony last April, [Na-
tive words], and although there have been some changes in the na-
tional implementation of the act since then, our nation finds that
the change has not gone far enough and we reiterate our request
that implementation of the act be removed entirely from the Na-
tional Park Service.

You spoke earlier about how much the destructive study on
Kennewick man cost. More than 1 million Federal dollars have
been spent in the controversy surrounding the Ancient One—1 mil-
lion Federal dollars, with the U.S. Army Corps of Engineers writ-
ing the checks. And for what? For a lawsuit, for staff time, for a
destructive study ostensibly to prove what that ancestor’s descend-
ants have been saying all along—that he’s Native and that he is
their relative.

Our northern plains tribes with $1 million could have had all of
our deceased ancestors and their burial property home and in the
ground by now.

We can’t get the Corps of Engineers to spend even one-quarter
of that protecting sacred sites along the Missouri River that cradle
thousands of our dead, and yet we have over $1 million being spent
on one body, alone.

Attached to our testimony today, [Native words], is a news arti-
cle in which the Departmental consulting archaeologist, Dr. Frank
McManamon from the National Park Service, was quoted as saying
“the invasive destructive study done on the Ancient One sets a new
scientific precedent.” We feel that it is a new precedent in the vio-
lation of the rights of tribes, maybe. But our nation continues to
insist—and no one has refuted us yet—that there are no test meth-
ods available today which will conclusively identify a set of Native
human remains as to tribal origin. It simply can’t be done.

Further, Mr. McManamon, by going to the national media with
this statement, has announced very clearly what his agency’s in-
tentions are for ancient remains taken from our collective aborigi-
nal homelands, and we are worried. We are very worried. We are
worried that, through the Ancient One’s violation and study, our
sovereign nations are being set up for identical costly battles every
time one of our ancient ancestors provokes the curiosity of the
archaeoterrorists who will seemingly stop at nothing to regain con-
trol of our dead.
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We are also deeply worried that, even though the Departmental
consulting archaeologist is no longer working on the national im-
plementation of the act, it is our understanding that he is drafting
the regulations that will implement the treatment and the final
disposition of all unaffiliated Native remains. It is our understand-
ing. That is what we have been told by the National Park Service
staff. We are very worried about that.

We add our voice today to those of our relatives from Washington
State because we feel for them. Their fight is our fight because we
know that actions taken regarding the Ancient One will some day
affect us and our ancestors, too. They already are. We can’t tolerate
the manner in which Federal agencies, State agencies, museums,
and universities have declared an open season on our tribally-un-
identifiable ancestors for their destructive studies.

It is our nation’s position that everything—the money, the au-
thority—must be transferred to an office within the Secretariat,
preferably the Office of Policy Management and Budget, which
doesn’t manage Federal lands and thereby eliminates that inherent
conflict of interest where an agency must make decisions over sa-
cred sites that cradle our ancestors’ bodies on lands they manage.

We also would like to see implementation of the act for the Na-
tional Park Service moved to another individual who is both experi-
enced and knowledgeable in NAGPRA but who will not abuse the
act to protect a scientific research agenda.

Finally, [Native words], there have been many, many attempts to
circumvent NAGPRA, and we at the Three Affiliated Tribes can
provide you with one of the more shocking examples today.

Attached to our testimony is a certified letter postmarked July
5 of this year but dated May 31 that our nation received from the
Nebraska-Kansas office of the Bureau of Reclamation informing us
of three things: No. 1, that they had removed from their culturally-
identifiable inventory the skull and jaw bone of an individual taken
from a known Pawnee, [Native word], and Wichita Village, and
placed it on their culturally-unidentifiable inventory; No. 2, eight
sets of remains categorized as woodland, which is an archaeological
time period, had been declared by them to be culturally unidentifi-
able, when everybody who has ever done Missouri River archaeol-
ogy knows that these remains are ancestral to the Mandan,
Hidatsa, Crow, and sometimes the Pawnees, and; No. 3, two phys-
ical anthropologists, Douglas Alsley at the Smithsonian Institution
and David Glen Smith of U.S. Davis wish to conduct destructive
mitochondrial DNA studies on all of these remains.

Instead of consulting with our nation in good faith, they told our
nation they would inform us of their decision whether to violate our
ancestors through study if we requested it in writing.

Instead of consulting with us on a government-to-government
basis, they told us we had 30 days to respond to their letter, al-
though there are no NAGPRA deadlines for tribes and although we
received their letter five days after their little illegal deadline had
expired.

Instead of working with us and treating us like human beings
with human rights, the Bureau of Reclamation prefers to label our
dead as “culturally unidentifiable,” as though that classification
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confers limitless authority and control of those remains to Reclama-
tion.

Our nation has had no opportunity to consult, to make a joint
claim with other affected tribes, to even be aware of Reclamation’s
activities until it was too late. To us, it feels like Reclamation be-
lieves they can help themselves to and dispense our deceased an-
cestors as though they were the inalienable property of that Fed-
eral agency, and we are outraged and appalled.

[Native words], the [Native Words] see this shameful act as a
blatant challenge to our right to repatriate, rebury, and protect our
deceased ancestors. We view this as an act of arrogance—cruel ar-
rogance toward our nation, which has always openly opposed study
of our dead; arrogance of the law, of the NAGPRA Review Commit-
tee’s authority to recommend treatment and disposition of unaffili-
ated Native dead, and of Secretary Babbitt’s authority in making
final decisions on these remains.

This is what we meant when we said that Federal agencies are
making up rules as they go along. If we were to accept what Rec-
lamation has done, we would accept that Reclamation can, without
consulting with our nation, determine whether or not we are relat-
ed to the remains in question, in violation of section 5(B)(1)(a) of
the act, which states, “Inventories and identifications shall be com-
pleted in consultation with tribal government officials and tradi-
tional religious leaders.”

What can we do? Can we make them consult us? Can we force
them to treat us like human beings and speak to us about our own
relatives?

[Native words], we are worried. We are frightened. We worked
hard for the passage of NAGPRA because we were told it would
end our ancestors’ suffering and because we were told it would
keep us out of court, but the law is being twisted away from its
original intent to satisfy a political scientific research agenda for
those who cannot accept the change in the status quo brought
about by NAGPRA.

The time has come to stop this flagrant reinterpretation of the
law to protect a research agenda. We respectfully ask you and the
Senate Committee on Indian Affairs to communicate with the Bu-
reau of Reclamation and all Federal agencies and insist that they
conduct the direct and meaningful consultations with our nations
which are required by the act and which trigger a protective mech-
anism for tribes.

We ask that this directive take place before they violate our dead
with destructive new scientific studies—that is, if it is not already
too late.

We respectfully ask you and the committee to direct the General
Accounting Office to conduct an investigation into the widespread
violation of requirements in section five of the act, which deals
with consultation, as well as other NAGPRA violations you will
hear about today.

We ask that you ensure that it is our nations who make all deci-
sions related to the treatment and disposition of all of our relatives,
whether the scientific industry can tribally identify them or not.
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We ask that you do this by communicating our concerns to Sec-
retary Babbitt, whose responsibility it is under the law to make the
final decision regarding our ancestors’ fate.

We are only asking for what is provided for in the law. We want
to be consulted before scientific studies take place so that we can
protect our ancestors, so we can claim them and bring them home.
We only ask for justice for those who have no voice so that we can
open the door to the spirit world for them one final time.

[Native words], on behalf of the [Native words], I raise a heart
to you today full of thanks and praise for all that you do for us,
and I say [Native words]. That means, “That’s the way it always
was, that’s the way it is today, and that’s the way it always will
be”’

Thank you.

[Prepared statement of Ms. Yellowbird on behalf of Tex Hall ap-
pears 1n appendix.]

Senator INOUYE. Your nation has honored me with a name [Na-
tive word]. I will do my best to live up to it.

Ms. YELLOWBIRD. [Native word].

Senator INOUYE. And now may I call upon Mr. Downer.

STATEMENT OF ALAN DOWNER, DIRECTOR, NAVAJO NATION
HISTORIC PRESERVATION DEPARTMENT, THE NAVAJO NA-
TION, WINDOW ROCK, AZ

Mr. DOWNER. Senator, I am here today. I am Alan Downer. I am
the director of the Navajo Nation Historic Preservation Depart-
ment. I am here today to present the Navajo Nation’s testimony.

Edward Begay, the speaker of the Navajo Nation Council, was
intending to be here to make this presentation; however, he has
been detained in Window Rock and is unable to be here.

The committee has our written testimony, and, rather than read
portions of it into the record, I'd like to highlight some of the points
that I think need emphasis here.

First of all, I think there is a serious question of conflict of inter-
est. It is both an apparent conflict in our estimation and a real one.
We think that there is an inherent problem with an agency over-
seeing its own operations, and that 1s effectively what is going on
here. Congress has given to the Secretary of the Interior the re-
sponsibility of overseeing implementation of this act, and the Sec-
retary has delegated that responsibility to an agency that holds col-
lections and lands, and we think that the most even-handed con-
duct possible still leaves an appearance of a conflict of interest.

I think that there is a substantial problem that is a historical
problem now, but, nevertheless, a problem of giving the lead re-
sponsibility for implementation of this within the Department to
the Department’s chief archaeologist.

Now, there may be perfectly good administrative reasons for
doing that, but it sends an ugly message to Native Americans, who
view archaeologists as their enemies on this point.

There has been recently a reorganization of this responsibility. It
remains to be seen whether this is a real reorganization or simply
a shuffling of paper that does nothing more than sort of make it
a little bit less apparent what the problem is.
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We are deeply concerned, as well, about the pace of repatriation.
Last time I checked, notices on something like 19,000 human re-
mains have been published. Of those, that means in a decade
19,000 remains, assuming that those remains have actually been
repatriated, in the last 10 years 19,000 remains have been repatri-
ated. There are approximately 200,000 in collections. That means
it will take a century to complete this process, assuming that
things don’t change dramatically.

I think it is fair to suggest that many of the easiest repatriations
have been done. We are now starting to work on the ones that are
more complicated, more controversial. We have now the precedent
that has been set with Kennewick, and I think the Departmental
consulting archaeologist has publicly stated that the treatment of
the Kennewick man sets a precedent, and I think that, whether or
not that is an official policy, it is a public statement that is in the
press, and, given the coverage given to it, I think it is a policy, in
fact, whether it is actually policy of the agency, and it is going to
be very hard to get over that.

Given the amounts of money that we are talking about for one
burial, $1 or $2 million, no museum can afford to do this even one
time, and certainly they can’t do it—for the museums that have
hundreds and thousands of remains. If this is a standard they have
to mﬁeti before they repatriate, repatriation is simply going to come
to a halt.

Finally, I'd like to make a remark about consultation. The Park
Service has not consulted on Kennewick. I think that has been
widely stated. Obviously, the Navajo Nation is not directly involved
in that. We do have extensive experience with Federal agencies,
the Park Service included, in consultation.

All too often, consultation means a Federal agency has made a
decision and then it sends out a letter, or perhaps even sends out
a representative to ask a tribe what it thinks, and that’s not con-
sultation.

In our view a consultation is a good faith effort to sit down and
resolve differences. It doesn’t necessarily mean that the differences
will be resolved, but a real attempt is going to be made. And mak-
ing the decision before the fact and then letting everybody know
that we are simply coming out to get comments is not, in our esti-
mation, consultation.

As to our recommendations to the committee, first of all, we
think that clearly the backlog of notices of intent to repatriate need
to be eliminated. During the last year, the Park Service published
a little bit over 100 notices. They have some 200 notices in their
inbox. That means that there is a two-year backlog to get notices
published. We think that is unconscionable.

We believe that the Congress should take advantage of the budg-
et process right now to move the responsibility for the NAGPRA
program out of the Park Service. Our recommendation is that it be
put into the Assistant Secretariat for Policy, Management, and
Budget. They don’t manage lands. They don’t manage collections,
and there would be no conflict, at least within the Interior Depart-
ment. We think that’s the one place that it could be where this con-
flict of interest would be reduced, to the greatest extent.
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And, finally, we think that the committee should call for a GAO
study of the handling of the Kennewick situation, both in terms of
the expenditure of public funds and in terms of the substantive de-
cisionmaking that’s going on there.

I'd be happy to answer any questions, if we can.

Senator INOUYE. Thank you very much.

[Prepared statement of Mr. Downer appears in appendix.]

Senator INOUYE. May I first ask a few questions of the lieutenant
governor.

You stated that you have requested the return of objects located
in repositories. What is the outcome?

Mr. KEEL. In some cases the repositories or the institutions that
are in possession of these items have not completed their inven-
tories, even at this date. We are aware of several thousand arti-
facts, for instance, in the State of Mississippi, which is our home-
land, which have been removed from graves and other archaeologi-
cal sites that, still—the inventories have not been completed.

We have, in fact, repatriated some items from some different
areas, but there remains a number of items that have not been re-
patriated.

Consultation is very spotty. Only when we request direct con-
sultations or when we travel to that location are we consulted with,
in terms of those items. Often, our requests are simply ignored
until we followup.

So it is very difficult to answer the question and state the com-
plete outcome, because many of those items are still in question.
The cultural identity or cultural affiliation of a number of those
items has not been established. We continue to wait on the Na-
tional Park Service for a determination on cultural affiliation, and
it just takes a long time to get an answer.

Senator INOUYE. In your testimony, you have suggested that the
Department is being pressured by the scientific community and
they are bowing to this pressure. Have they consulted you or re-
ceived your side of the story?

Mr. KEEL. No, sir; the pressure from the scientific community is
that which would enable the scientific community to continue to
test or to conduct testing on those human remains to determine
age, or identity.

We recognize that the scientific community is involved in the
study of these human remains; however, many of these human re-
mains have been in their custody for years and years and they still
remain there.

The common thread among all of the tribes that I have talked
to throughout this country for the past several years is that of not
only repatriation but of reburial. Most Native Americans—in fact,
all that I have talked to—believe that all of those human remains
that are on the shelves, those in repositories, in cardboard boxes
and paper sacks and plastic bags need to be reburied. They need
to be returned to tribes that can prove or can present a preponder-
ance of evidence of either a geographical, or just follow the stat-
ute—in all those areas of affiliation. Determine the affiliation, :e-
turn those items to the tribes, and then rebury them. That is what
I believe would be the first step.
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The next step then involves the artifacts. There are a number of
artifacts which are very dear in terms of expense. They bring a
good deal of money on the black market. These items, artifacts,

urial goods can easily be sold. We often see things on the Internet
today advertising for different types of artifacts.

Usually these are burial goods, because those are the things that
have been removed from graves, so, in fact, they are funerary ob-
jects, but they are not described as such.

The scientific community would want to hang on to these items
in order to study them for scientific purposes.

Again, pressure is placed on the NAGPRA community or the
tribes to allow the scientific community to retain custody of these
items, and it is just a delaying tactic.

Senator INOUYE. Thank you very much.

Now, if I may ask Ms. Yellowbird, can you tell us about your con-
cern with funding? You said the funding levels are insufficient. Do
you have any suggestions to make?

Ms. YELLOWBIRD. Yes; let’s get a lot more money in there for
tribes. More specifically, that the level of funding—the current
level of funding I understand has been augmented by 400,000 in
this year’s appropriation but really tribes need ten times that.

A typical NAGPRA grant funnelled through the National Park
Service for tribes is about $75,000, $70,000. With that, a tribe can
maybe visit 10 institutions in 1 year’s time. But if your tribe is like
my tribe and we have our deceased relatives all over the country,
that’s not dgoing to really add up to much.

We need the funding increased many, many times, and the way
the funding is going to tribes also needs to be looked at.

My tribe, for instance, has applied for a NAGPRA grant many
times and we have never been funded. It’s okay. We’ll keep trying.
But I do see a trend going to where groups of—for instance, the
University of Kansas applied for a NAGPRA grant to do consulta-
tion with about 14 or 15 tribes that they needed to talk to, and
they brought in Wichita State University, Kansas State Historical
Society, and KSU, and we all arrived, and everything was very,
very, very controlled by KU. There was very little opportunity for
tribeg to express themselves, to say what they wanted. It was KU’s
agenda.

What I'd like to see happen are larger grants that are available
to regional, inter-tribal coalitions of tribes and we do the inviting,
we identify the Federal and State agencies, the museums and uni-
versities that we have to consult with, and we ask them to come
to our meeting so we can control the dialogue, we can control how
things are going to happen, because we feel like children sitting
there, them telling us what is going to happen.

That’s an interesting question. The consultation at KU had no
more than begun and our tribes were very smugly informed that
16 individuals of our relatives had been subjected to destructive
scientific study and that it was not illegal under NAGPRA, and we
couldn’t even respond because we didn’t have the floor.

So that’s my reason for putting that in there that we’d like more
funding going to tribes so we control the process and we are not
at the mercy of these agencies and institutions and museums con-
sulting us according to their definition of consultation.
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Senator INOUYE. In your testimony you spoke of a skull-—

Ms. YELLOWBIRD. Yes.

Senator INOUYE [continuing]. And a jaw bone.

Ms. YELLOWBIRD. Yes.

Senator INOUYE. And the eight sets of remains categorized as
woodland Indians.

Ms. YELLOWBIRD. Yes.

Senator INOUYE. What is the final disposition? Where are they
now?

Ms. YELLOWBIRD. Senator, we can’t seem to find out. I placed a
number of phone calls to various individuals within the Bureau of
Reclamation, and I do so because we learned that one of the phys-
ical anthropologists mentioned in the testimony, Douglas Alsley, is

lanning to make a tour through North Dakota, South Dakota, Ne-
graska, and Kansas, all to look at remains that are in institutions
in these States, and, as you know, Senator, those are the aboriginal
homelands of the [Native words], so the majority of remains that
are housed by these institutions are going to be our relatives, and
that’s what he is going to look at. So I was trying to find out what
has happened with them, and I was unable to reach anybody who
could answer my questions, so I don’t know.

Senator INOUYE. So as of this moment, although you’ve indicated
interest in these remains, you have no idea where they are?

Ms. YELLOWBIRD. Unable to find out.

Senator INOUYE. We'll find out for you.

Ms. YELLOWBIRD. Thank you.

Senator INOUYE. And now, if I may ask Mr. Downer a few ques-
tions.

I'm certain, Mr. Downer, you know that the law gives a respon-
sibility of implementing the act to the Secretary, but the Secretary,
as one finds in many, many cases, has decided to delegate this au-
thority to some other sub-agency.

Is it your suggestion that we, by legislation, force the Secretary
to delegate it elsewhere?

Mr. DOwNER. Well, yes. I'm suggesting that you use the budget
process to take the money that is right now budgeted for that func-
tion in the Park Service and move it to another part of the Interior
Department.

Senator INOUYE. It is an extreme step to take. I can’t recall hav-
ing been involved in something like that. But I will do my best to
discuss this matter personally with the Secretary and see if some-
thing can be done to address your concerns.

Do you believe that by transferring the administration of
NAGPRA to the other offices, as you suggest, it would improve the
implementation of the act?

Mr. DOWNER. It’s certainly our hope that that would be the case,
and by moving it to an agency—by moving it to a part of the agen-
cy that has no vested interest, that has no collections that it views
as its own, that simply is in the business of administering policy,
we think that it would get more—our hope is that it would be han-
dled more even-handedly.

Senator INOUYE. About 14 months ago we held a hearing on this
act. In your opinion, have you noted any improvement in the imple-
mentation of the act since then?



24

Mr. DOWNER. In all honesty, I think things have gotten worse.

Senator INOUYE. Gotten worse?

Mr. DowNER. I think things have gotten worse. We certainly
have seen no improvement. I just—I agree with you, the suggestion
that we made about using the funding process to force a change is
a drastic change, and we wouldn’t suggest it if we thought that
what was going on was just sort of incremental improvements and
when everybody gets their feet on the ground things will get better.
We don’t see that happening. We see things getting worse. The
backlog is unchanged. We have things—you know, all the things
that we've talked have about occurred in the last year, the last 14
months, since this committee had its last hearing. It took close to
a year for the Park Service to decide that they would change the
person who was nominally in charge of implementation.

So to say that things have gotten better, I mean, I just can’t say
that. I wish I could. And I can’t even say that things have stayed
more or less the same.

Senator INOUYE. Because of time constraints, the committee is
not able to ask all the questions that we want to, so, if we may,
we’d like to submit to you questions for your consideration and re-
sponse.

Mr. DOWNER. I'd be happy to.

Ms. YELLOWBIRD. We'd be happy to.

Mr. KEeL. We'd like that.

Senator INOUYE. Thank you very much.

Ms. YELLOWBIRD. [Native words].

Senator INOUYE. Our next panel consists of the president of the
Sealaska Heritage Foundation of Alaska, Rosita Worl; the presi-
dent of the Morning Star Institute of Washington, Suzan Shown
Harjo; and Robert Gough of Boulder, CO.

Well, Dr. Worl, we see you again.

Ms. WORL. Yes; good to see you.

Senator INOUYE. Welcome. Please proceed.

STATEMENT OF ROSITA WORL, PRESIDENT, SEALASKA
HERITAGE FOUNDATION, JUNEAU, AK

Ms. WoRL. Thank you, Senator. It is good to see you again.

I believe that Congress took a very bold and courageous step in
enacting the Native American Graves Protection and Repatriation
Act. I realize that a very few interest groups opposed its enactment
and continue to assert that this law challenges the very precepts
of science and values of the larger society; however, from the In-
dian perspective I think that the act moves toward rectifying some
of the injustices perpetuated against indigenous people of this con-
tinent.

I thank this committee and I thank you, Senator, for your reso-
luteness and your efforts to ensure the full implementation of this
law. I think it is good law.

My objective today is to share with you in a very small way the
initial benefits that we have found in implementing NAGPRA and
then to outline one of our major concerns, one of our major and
most immediate concerns.

In my humble view, the Repatriation Act holds great promise,
not only for the Native community but for the larger community,
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as well, in terms of the contributions of knowledge that it can offer.
However, before I begin, Senator, I am compelled by our own cul-
tural protocols to introduce myself in terms of who I am in our
Tlingit society.

My name is Yeidiklats’ok from the [Native word] Clan. I am an
eagle from the Thunderbird Clan. I am also from the House Low-
ered from the Sun in Klukwan, the [Native word] House in
Klukwan, and also I am a child of the [Native word] Clan.

I serve as president of the Sealaska Heritage Foundation and as
a professor of anthropology at the University of Alaska Southeast.

I am also a member of the board of directors of Sealaska Cor-
poration and also the Alaska Federation of Natives.

Sealaska, as you know, was created by Congress to implement
our aboriginal land claims. It is, for the purposes of NAGPRA, a
federally-recognized tribe. The Sealaska Heritage Foundation was
created by the directives of our elders by Sealaska to address the
cultural and educational needs of our 30,000 Indians of southeast-
ern Alaska.

We were most pleased, Sealaska Corporation was most pleased
to host the NAGPRA Committee members and staff and the par-
ticipants in its April meeting in Juneau and to observe and partici-
pate in the meetings.

I commend the committee and also the staff for holding its meet-
ings in Indian Country, where people who are most interested in
its implementation can participate and observe the proceedings.

I realize that this committee has more often heard of the prob-
lems associated with NAGPRA. If I may, Mr. Chairman, I would
just like to give you some of the benefits that we see.

Recently, I was invited to a gravesite of the Tlingit who had been
reinterred after his repatriation. We could sense his spirit and the
spiritual forces in the area. We have known this area as our home-
land for thousands of years, and I could tell you that we knew that
our spirits were happy to be home.

We Tlingit believe that the spirits of our ancestors remain simul-
taneously with our human remains and in the land behind the for-
est. Our ancestors return to us and speak of their needs and their
wants, and within our ceremonies we try to attempt to address
their needs. .

However, in the present period and under the current cir-
cumstances—and that is the circumstances associated with the re-
moval of our ancestors from our homes—we are now additionally
obligated to try to seek the return of our ancestors’ remains and
the restoration of their spirits in our homeland.

In this particular case, the return and the spiritual restoration
of one of our ancestors was achieved under—in this case, Mr.
Chairman, it was under the National Museum of American Indi-
an’s law and reg)atriation. However, the important thing here is the
collaborative effort that was established between the National Mu-
seum of Natural History and an Indian tribe, and we think that
this collaborative effort was beneficial in terms of the kinds of ac-
tivities that we are doing as a result of this effort.

Right now, we have a project underway to record this particular
clan history, the migration, and unexpectedly, as we were involved
in the repatriation and visiting the gravesite, we also found some
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other things that I think are going to yield some very significant
information and perhaps benefits in the field of ethnobotany.

This kind of information has been traditionally transmitted
through our oral traditions, but we have now had the occasion to
record this kind of information in a tape and it assures us of the
transmission to future generations, to those people who don’t have
the opportunity to learn through oral traditions.

NAGPRA, in this case, facilitated—or repatriation, I should cor-
rectly say, facilitated the acquisition and the preservation of knowl-
edge that was previously known only in the minds of our elders
and our clan leaders.

I have also been privileged to be involved in the repatriation of
other clan objects to their homeland. Although I know that some
members of the larger society may not understand or accept our be-
liefs, it is our belief that the spirit of our ancestors, some of whom
may be creatures of the land, sea, and air, reside with our clan ob-
jects and crests. We believe that the spirits of our ancestors, who
also used these objects, are also associated with the objects.

I wish that you, Senator, could have seen the joy, and sometimes
the sadness, laced with tears of sadness, that overcomes our people
in the return of our ancestral spirit and the few objects—and the
few objects, less than 10—have been repatriated to southeastern
Alaska up to this date.

For example, Mr. Chairman, we recently were successful in repa-
triating the canoe prow of the [Native word]. This canoe had been
used in saving the lives of the Angoon people. The Angoon had
been bombarded by the Navy. The community was so happy, so joy-
ful to share in this return of this clan prow, this prow, and of the
canoe that had ensured their survival.

Perhaps some day you will be able to attend one of our cere-
monies. Senator, I want you to know that you are always welcome
in our homeland.

But, nevertheless, for now I invite you to share in our happiness
and in our hopes for the future through the enactment and the im-
plementation that NAGPRA has made possible.

I’d also just like to note, although it is not included in my testi-
mony, that in other instances we have had benefits. In this case
it was associated with our 9,000-year-old person that was found in
one of our caves in our homeland. But in this case we had a good
consultation between the tribes and the Federal agency. In this in-
stance, it was the Forest Service. The consultation proceeded very
well, and right now I would say that I can tell you that we are in-
volved in the scientific investigations that are ongoing in surround-
ing these remains.

For us, in this instance it reaffirmed to us—these scientific inves-
tigations are reaffirming to us and to the public, we think, that we
have been in southeastern Alaska since time immemorial, and that
is one of the words of our elders.

Mr. Chairman, I must now address a major issue that we have
perceived in the Native community, and I know that it has been
raised here several times. But, with the permission of Albert
Kookesh, who serves as the Chair of the Alaska Federation of Na-
tives, I would like to outline some of the issues that he raised in
a letter to our delegation.
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The Native American and the Hawaiian community has repeat-
edly voiced its concern about the responsibility of implementing
NAGPRA that has been delegated to the National Park Service. We
have come to the conclusion that the Park Service office is reluc-
tant to comply with the objectives of NAGPRA, and in the past we
have noted some very specific instances to substantiate our con-
cerns and our assertion.

For the record, I would like to now cite one of those cases in
which Park Service has failed to promulgate action to ensure com-
pliance with NAGPRA. In this case, the United States attorney for
the district office of Colorado investigated the failure of the Taylor
Museum for Southwestern Studies of the Colorado Spring Art Mu-
seum to prepare a written summary of the Native American cul-
tural items in its collection as of November 16, 1990, and then to
provide this summary to the Department of Interior consulting ar-
chaeologist by November 16, 1993.

The U.S. Attorney’s office further investigated the Taylor Muse-
um’s sale of a Tlingit raven rattle from its collection on November
18, 1993, to a private collector. My understanding, Senator, is that
the Attorney General’s office in this case thought that the Taylor
Museum might be criminally liable. However, instead of pursuin;
criminal sanctions against the museum, the Attorney General’s of-
fice recommended to the Secretary of Interior to consider assessing
the museum a civil penalty for its failures to comply with
NAGPRA. I am also of the understanding that the private collector
was to be prosecuted for illegally trafficking in Native American
cultural objects subject to NAGPRA.

We have inquired about the dispositions of this case as recently
as last April in the NAGPRA Committee meeting in Juneau. The
NAGPRA office has yet to advise us of any action.

With all due respect to the Park Service and despite the organi-
zational changes that the National Park Service office has made,
we can only be left with the impression that the National Park
Service consulting archaeology office has a fundamental conflict of
interest in implementing NAGPRA and is adverse to its implemen-
tation.

During the course of the April NAGPRA Committee meeting in
Alaska, the conflict of interest issue again emerged as a major
issue, not only by the Native American members who were present
but by the committee, itself.

The NAGPRA Committee—and you have heard Mr. Sullivan talk
about this, their recommendation to transfer the NAGPRA office
from the Park Service office to the Secretariat’s office in the De-
partment of Interior. I understand that the concern over the con-
flict of interest issue was heightened by the refusal of the Park
Service to consider a specific NAGPRA Committee recommendation
without even the slightest hint of a discussion with the committee.

Without going into the specifics of the recommendation offered by
the NAGPRA Committee, we now believe that even the standing of
the NAGPRA Committee has been seriously undermined, and that
action must be taken to restore confidence in the NAGPRA process.

We wholeheartedly support the NAGPRA Committee’s rec-
ommendation that the NAGPRA office be transferred to the Office
of the Secretariat of the Department of Interior.
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Another continuing problem is inadequate funding, and I know
you have heard this before. We say that repatriation holds great
promise, but the intent of NAGPRA will not be fulfilled without
sufficient funding.

We in Alaska have supported the NAGPRA Committee’s rec-
ommendation to Congress to appropriate a minimum of $5 million
to reduce the backlog and to improve the implementation of
NAGPRA. We think that this is a modest request for a national
program of freat significance.

Our tribal institutions must meet the basic needs of our constitu-
ents in addressing their basic needs and also the number of issues,
the political and economic issues that continuously threaten our
Native communities and rights. More often, repatriation does take
a secondary priority to housing and education and the basic welfare
of our members.

Although we continue to try to find other monies, we are cur-
rently dependent on Congressional funding. This year, the Central
Council of Tlingit and Haida Indians of Alaska, which has taken
the lead in the implementation of NAGPRA, did not receive fund-
ing, and so we are doing our very best at the Foundation to try to
pick up the issue.

In a recent region-wide clan meeting, our clan leaders directed
that we dedicate ourselves to restoring social and spiritual har-
mony and balance within our communities. We have adopted this
directive as our new millennium objective to ensure our cultural
survival as Tlingit, Haida, and Tsimshian people.

Honorable Senator, we know that the return of our ancestors and
our clan objects that are sacred in our world are essential to
achieve balance and harmony, and we dedicate ourselves to this ob-
jective. We implore this Senate committee to ensure full implemen-
tation of NAGPRA, and we are forever gratified for the support you
have demonstrated.

Goonulcheesh.

Senator INOUYE. I thank you very much, Dr. Worl.

[Prepared Statement of Ms. Worl appears in appendix.]

Senator INOUYE. May I now call upon President Harjo.

STATEMENT OF SUZAN SHOWN HARJO, PRESIDENT, MORNING
STAR INSTITUTE, WASHINGTON, DC

Ms. HARJO. Thank you, Mr. Vice Chairman.

NAGPRA is 10 years old. We are older and wiser. And I'm here
to confess error; 10 years ago we were policy wise and agency fool-
ish. I was one of two Native negotiators of NAGPRA, and both of
the Native negotiators thought it was a good idea to put the imple-
mentation of NAGPRA in the National Park Service.

Why? Because the Smithsonian was thwarting the 1989 historic
repatriation provision in the National Museum of the American In-
dian Act and had just stacked its Review Committee for Repatri-
ation against the Indian interest. So, we were pretty desperate to
keep the implementation of NAGPRA out of the Smithsonian and
were not interested in putting it in the hands of the Bureau of In-
dian Affairs, but thougllm)t that, if placed within the Secretary of the
Intexl'ior, that the best of the various agencies could be at our dis-
posal.
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The negotiators for the American Association of Museums, who
were across the table from us, agreed with us about the National
Park Service. That’s what we bro&iht to you and to other legisla-
tors as our compromise for NAGPRA, and that is, in fact, what was
enacted.

The Secretary of the Interior has abdicated all responsibility, it
seems, to the National Park Service, but it is not irreversible.

As everyone here has pointed out, or nearly everyone, and as the
NAGPRA Review Committee has pointed out in its annual report,
which has been suppressed by the National Park Service, the Na-
tional Park Service has not done a terrific job. It has institutional-
ized racism. It has an inherent conflict of interest.

The Native negotiators for NAGPRA knew this at the time. We
thought it was a new day. There were Native American initiatives
that were being taken seriously. There was consultation under the
authority of the American Indian Religious Freedom Act that were
taking place. There was a cultural resources initiative that placed
a premium on fair dealings, just dealings with Native peoples. We
thought it was a new day, and we were wrong.

We were very wise in many things. I am particularly proud of
the language changes that we forced on everyone, although I hear
from even the hearing today that a lot of them haven’t taken hold.
We went from the crass term of commercialism of “grave goods” to
“funerary objects.” We went from “bones and skeletons” and other
terms of disrespect and inaccurate terms to “human remains.” That
was the hardest-fought term that we had to deal with in the na-
tional dialogue of Native American and museum relations.

Why? Because it carried an implication that our people, too, our
dead relatives fell under international human rights standards.
And, in the national dialogue every single archaeologist and phys-
ical anthropologist disassociated themselves from the term “human
remains” in a footnote by name. Nonetheless, we did get these
changes into the law, and I hope one day into the entire lexicon.

Cultural affiliation was one of those changes, although the Na-
tional Park Service and others have taken that term and turned it
on its head.

My example in my own mind for pressing as hard as I did until
we prevailed on cultural affiliation was the situation with the
Warm Springs Tribes in Oregon with the Army Corps of Engineers.
The Army Corps of Engineers had disinterred people, Native peo-
ple, from the other side of the river. The Warm Springs people,
their religious leaders, went to the Army Corps of Engineers and
said, “We want to bury them. We want to re-bury them.” They said,
“Why?” And they said, “Because they are our relatives.” And they
said, “No, they’re not. They are from the other side of the river.”

It was a fascinating debate. The Army Corps of Engineers’ sci-
entists could not understand why the Warm Springs religious lead-
ers felt a responsibility for the people they weren’t precisely related
to, according to the Army Corps of Engineers, on the other side of
the river. And the Warm Springs people said, “Don’t you think we
couldn’t cross the river? Don’t you think we didn’t know them?” So
it became a “who speaks for the earth” kind of issue, and the Warm
?ﬁ)rh}gs p’?ople said, “We will speak for our people over there across

e river.
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The National Park Service has turned this on its head and has
made Indian nations, Indian religious leaders jump through ter-
rible hoops to prove cultural affiliation. It is common sense. It was
supposed to be a preponderance of the evidence test.

If you are looking at legislative changes—and it may need a leg-
islative change, eventually—one of them would be to change from
preponderance of the evidence to a reasonable belief standard re-
garfc‘lfing cultural affiliation so that we get back to commonsense
stuff.

For the short term, we are proposing that the National Park
Service be relieved of the burden of implementing NAGPRA except
in the sense that it needs to comply with NAGPRA as an agency.

We want the Secretary of the Interior to take over responsibility
for implementing NAGPRA, for its implementation to be placed
squarely in the Departmental Secretariat, and for Congress to call
for this committee, for this group of Senators, to call for a GAO in-
vestigation of Interior and National Park Service’s compliance to
date with NAGPRA.

I was at the seminal meeting on this subject in 1967, the gather-
ing of Cheyenne, Arapaho, Lakota, Dakota, Winnebago, and other
traditional religious leaders and practitioners at Bear Butte, which
formed the coalition that started the modern repatriation move-
ment. I wasn’t the youngest person there. My daughter, who was
2 years old, was the youngest person there.

I feel like one of those old-time Indians who has children and
grandchildren and great-grandchildren and great-great-grand-
children coming to Congress saying, “Please do something about
this.”

I was here in the 1970’s, in the 1980’s, in the 1990’s, and now
in 2000 saying, “Please do something about this.” I have to once
again confess error in saying we were wrong about the National
Park Service and it is time to pin a medal on them and say “Good
job” and let’s let someone else take a crack at this.

There is something about the pathology of organizations. The Na-
tional Park Service is a very old organization. It was one of the
main implementers of the Secretary of the Interior’s civilization
regulations that the Secretary put in place unilaterally without
Congressional authority in the 1880’s. And then another Secretary
of the Interior removed those civilization regulations that outlawed
Native religions, and through which many of our sacred objects and
our sacred lands were confiscated. Another Secretary of the Inte-
rior removed those regulations unilaterally in the 1930’s. They did
a lot of damage in the meantime.

Secretaries of the Interior can do a lot, and I hope your conversa-
tion goes well with the Secretary of the Interior and that he sees
the wisdom of trying a new approach to the implementation of
NAGPRA, if for nothing else to relieve our coming generations of
the burden of having to come back over and over again to Congress
after Congress saying, “Please do something about this.”

Thank you so much.

Senator INOUYE. I thank you very much, Ms. Harjo.

[Prepared statement of Ms. Harjo appears in appendix.]

Senator INOUYE. Now may I call upon Mr. Gough.
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STATEMENT OF ROBERT GOUGH, BOULDER, COLORADO

Mr. GOUGH. Thank you, Senator.

While my address reads as Boulder, my home is on the Rosebud
Reservation in South Dakota, and I bring you greetings from the
Rosebud Sioux Tribe and the tribal government and the family of
Tasunke Witko, Crazy Horse.

I am the attorney, and I have the pleasure and privilege of serv-
ing as the attorney for the estate of Tasunke Witko, Crazy Horse,
the great Lakota leader. I also serve as a member of the Rosebud
Sioux Tribe’s NAGPRA Committee. It is an honor to appear again
before this distinguished committee and on such a distinguished
panel on behalf of the estate and the Rosebud Sioux Tribe.

A little over 1 year ago, we appeared before you and this commit-
tee on the matter of particular and ongoing concern for the Crazy
Horse estate, for the Rosebud Sioux Tribe, and the entire Lakota
Nation with regard to the lack of compliance with and enforcement
of the notification procedures established under the Native Amer-
ican Graves Protection and Repatriation Act, NAGPRA. The impli-
cation of the precedent set in this matter by the actions and inac-
tions by the National Park Service is of concern to all Native Amer-
ican people expecting fair, consistent, and timely administration of
NAGPRA by the National Park Service.

If you recall, the issue that we brought before you 1 year ago in-
volved a highly-respected private institution of higher learning,
Washington College, in Chestertown, MD, a buckskin shirt fringed
with human hair believed to have belonged to Crazy Horse, the
lack of compliance by Washington College with either the spirit or
the letter of NAGPRA, and the continued lack of enforcement of the
threshold provisions or the civil penalty provisions of the Native
American Graves Protection and Repatriation Act by the U.S. Park
Service for such blatant noncompliance.

Sadly, I must report to this committee that in the intervening
year we have seen little more from the National Park Service than
a renewed promise to look into the matter.

Beyond a single initial inquiry made by the National Park Serv-
ice after continued correspondence, phone calls, and appearances
before the NAGPRA Review Committee on the part of the estate
and the Rosebud Sioux Tribe, I am not aware of any subsequent
contact between the National Park Service and Washington Col-
lege. To my knowledge, there has been no follow-up or determina-
tion as to the applicability of NAGPRA to Washington College.

However, I can tell you as the attorney for both the grieved par-
ties that the National Park Service has had no contact with either
the established of Tasunke Witko or the Rosebud Sioux Tribe
NAGPRA Committee in this matter.

The estate and the Lakota people and other Native peoples have
suffered continuing losses due to delays and inaction by the Na-
tional Park Service.

The concern that we raised 1 year ago we raise again today. It
has to do with initial compliance, the threshold matter in
NAGPRA. Basically—and I've submitted written testimony which
outlines this in detail, and due to time I will just concisely high-
light a few matters here—we are not allowed, given the inaction of
the National Park Service, to participate under any of the protec-
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tilons that NAGPRA affords or was designed to afford Native peo-
ples.

Basically, the mandatory language of section 10.8(A) of the act
states that “each museum that has possession or control over col-
lections which may contain unassociated funerary objects, sacred
objects, objects of cultural patrimony, must complete a summary of
these collections based upon available information held by that mu-
seum.”

We know-—we've come to find out, through our own investiga-
tions, that the Washington College had such an inventory prepared
in its collection since approximately 1977. However, it failed to file
that with the Park Service, contact the estate, which had already
been in contact with them since they had had this shirt on display,
advertising it as belonging, owned, and worn by Crazy Horse, for
over 60 years. Trying to get more information from them, we were
put off, basically to find out that we were put off long enough for
them to be able to arrange for the sale of this shirt on the public
auction block through Sotherbys in New York City.

We alerted the Park Service to this. Apparently they alerted the
Department of Justice to it. The matter was held in the Depart-
ment of Justice for about a year, investigating not NAGPRA viola-
tions but basically violations of whether or not human remains
were being sold, the human remains being the hair attached to this
shirt, to the sleeves of the shirt.

As I reported to you 1 year ago, the Department of Justice’s in-
quiry turned on whether or not this was a criminal violation of
trading in human remains, and that turned on whether the hair
was, in fact, either voluntarily or involuntarily given, contributed
to this shirt. It had been advertised and promoted as a scalp shirt.

I raise these particular details in response to the questions with
regard to the DNA testing that was done. There was no DNA test-
ing done on this shirt, although this shirt was at that time a mat-
ter of criminal investigation, not NAGPRA. A DNA investigation
may have determined whether or not a crime was being committed
in the sale and transfer of this shirt. Such DNA investigations
were not undertaken, so no crime was implicated, the shirt was re-
leased. It has been sold to a private party, and we do not know who
currently owns this shirt.

I just raise that for this committee’s attention, because the De-
partment of Justice, acting under other laws, did not do the kinds
of things that might and certainly seem to be encouraged by the
Park Service’s intent on wanting to see DNA proof used to prove
that something is not an Indian remain or not coming under
NAGPRA, and yet here is a case where a criminal investigation
might well have resulted in a disposition in favor of Native peoples,
and that was not proceeded on.

The crucial concern, however, for us with regard to NAGPRA is
the fact that if an institution determines unilaterally on its own
that it is not—that the objects in its collection do not fall under the
categories, then they have freely opted out of the law.

We are here today to report that the Park Service has not moved
on this matter. It is in their authority to determine whether or not
an institution is in compliance with NAGPRA, in compliance with
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the threshold provision. Do they have to participate in the process
under the law or not?

The Park Service’s inaction basically endorses a policy that, as
long as you decide that you are not covered by the law, you needn’t
provide yourself, avail yourself of the provisions of the law.

We've come before you again to ask where in NAGPRA are feder-
ally-funded institutions possessing items which may be subject to
the Native American Graves Protection and Repatriation Act al-
lowed to presume that Federal law does not apply to them. Where
in the law are such institutions excused or exempt from filing the
appropriate summaries and inventories that they may already have
in their possession but simply fail to file them? It’s not a question
of cost of producing them. Where are they, under the law, man-
dated, based on their own hardly disinterested determinations that
such objects and artifacts in their collection are not subject to the
act? Where in the law are the Secretary of the Department of the
Interior and the National Park Service excused from their statu-
tory duties and trustee responsibilities to protect the legal interests
of Native American peoples from the actions of institutions that
blatantly profit from purposefully ignoring the law?

I should say this type of shirt, when sold on the open market,
fetches between $5,000 and $25,000, ordinarily. This shirt was ap-
praised for between $60,000 and $90,000 by Sotherbys and it sold
for $211,000. So we have an institution profiting very handsomely
from ignoring Federal law.

Finally, we understand that the National Park Service has been
undergoing restructuring, reorganization, and reassignment over
the past year. Judging by the ongoing lack of results in this par-
ticular case, the National Park Service is still sadly no more effec-
tive than the law it refuses to enforce.

Will this committee do everything in its power to relocate the en-
forcement provisions of NAGPRA to an agency that will execute
these sacred duties and responsibilities seriously and consistently
in accordance with the statutory and Federal Indian trust respon-
sibility?

I would just close with a suggestion that perhaps we could look
to the Indian Arts and Crafts Act, which, in the protection of arts,
crafts, and intellectual property of American Indian people, has an
enforcement mechanism that moves enforcement, when necessary,
over to the Justice Department, an agency that is perhaps willing
to enforce compliance with Federal law certainly a bit more than
the National Park Service has evidenced.

I have submitted written testimony with further details and
background for the committee’s information.

Thank you very much.

Senator INOUYE. Thank you very much, Mr. Gough.

[Prepared statement of Mr. Gough appears in appendix.]

Senator INOUYE. Dr. Worl, you have indicated that you believe
there is a conflict of interest involved. Can you describe that?

Ms. WORL. Yes; I'll try to do that.

As I understand, it is within the office of the consulting archaeol-
ogy office, and the individuals or the profession of archaeology and
science is to study and to seek knowledge.
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From my perspective, it would seem that this whole—the desire,
the belief that what they are doing is absolutely the right thing,
in terms of seeking knowledge and trying to understand migra-
tions, human evolution, that these are precepts that those sci-
entists have. From my perspective they see their responsibility first
to science and then second to the law or to Indian people.

I think that’s the driving force, from my perspective.

Senator INOUYE. You believe that in many respects this office has
adequately implemented NAGPRA as in the cases you have de-
scribed to us, but in certain cases you feel that the departmental
consulting archaeologist has been an adversary as far as imple-
menting NAGPRA?

Ms. WoRL. I think that, insofar as the benefits that I have out-
lined, those were initiatives that were undertaken by Native peo-
ple, themselves.

Where we have asked for assistance, where we have asked for
compliance with the law, where we have asked for enforcement of
the law, particularly in the case that I noted, is that we have seen
no action to date.

I know that a letter went from the Attorney General’s office in
Colorado to the Park Service over a year ago, and I know that the
Attorney General did recommend action, civil action, civil penalties
in this case, and we’ve inquired about it but yet have not heard a
response.

Senator INOUYE. Have they responded to you?

Ms. WORL. No; I have not—I appeared before the committee, the
NAGPRA Committee, in April in Juneau and specifically requested
information as to the status of this, and my understanding—I had
hoped that the NAGPRA Committee would be able to exert its in-
fluence over or with the Park Service and find a response. I have
not heard a response.

Senator INOUYE. I thank you very much. We will look into that.

Ms. Harjo, in your statement you have said the following:

The National Park Service has captured an increasingly larger portion of the mon-
ies appropriated for grants to Indian tribes, Native Hawaiian organizations and mu-
seums for “administrative costs,” despite the fact that Congress appropriated a sepa-
rate line item to cover such costs.

Could you provide us with statistics and evidence to support this
charge?

Ms. HarJO. Yes; I will do my best. And at some point, though,
the self-dealing—the evidence of self-dealing runs a little thin, and
that is really what prompted my request to you to ask for a GAO
investigation, because I think that this is one of the things that
will come to light, and that they can find more easily than some
of us who are on the outside.

Senator INOUYE. Could you provide the committee with that?

Ms. HARJO. Yes.

Senator INOUYE. You have another quote here.

The National Park Service included language in its regulations forbidding Federal
agencies and museums from repatriating culturally-unidentifiable human remains,
despite the clear language in section 11.

Can you provide that, too?
Ms. HarJO. Yes.
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Senator INOUYE. You have suggested that the committee initiate
a GAO investigation. Instead of a general investigation, are you
suggesting some specific investigation on some specific item?

Ms. HArJO. I'm suggesting a——

Senator INOUYE. I ask this question because if it is a general in-
vestigation it may take a long, long time. If it is on one or two spe-
cific items or issues, it may be resolved much sooner. What are you
suggesting?

Ms. HArJO. I'm suggesting that in the administration of
NAGPRA that the GAO take a look at where the money went;
where the money has gone; how much of it, increasingly, as far as
I'm concerned, has gone to the National Park Service, itself; how,
in the implementation of NAGPRA, if the National Park Service
has been biased against the Indian interest—I believe that they
have been and that there is now a decade of experience to support
that contention.

An examination of just the allegations that have been made
today, together with the supporting testimony to back up those al-
legations I think would make the case for removing the National
Park Service from jurisdiction over NAGPRA.

Senator INOUYE. I thank you very much.

Mr. Gough, what is the present status of the shirt belonging to
Crazy Horse?

Mr. GOUGH. The shirt was auctioned in May 1996. It was held
for about 1 year while the Department of Justice was concluding
some investigation into whether or not it was trafficking in human
remains. It was released, it is my understanding about 1 year later,
1997, to Sotherbys, who then turned it over to whomever it was
that paid the $211,000 for the shirt. It is gone. We have no idea
who bought it. We have no way of tracking that down. Sotherbys
keeps that information confidential.

Senator INOUYE. And you have no idea where it is, obviously?

Mr. GouGH. No, sir.

Senator INOUYE. And do you believe that the Park Service should
have imposed civil penalties on this museum, this university?

Mr. GOUGH. I believe they should have, at first, required them
to, as the last sentence in the testimony of Katherine Stevenson
suggests, NAGPRA redresses the situation by requiring museums
and agencies to make available for repatriation human remains
and certain kinds of cultural items to the lineal descendants or cul-
tural affiliated Indian tribes.

That’s what the law provides. The Park Service has not required
Washington College to abide by that requirement, and in so doing,
by allowing this precedent to go unaddressed, the National Park
Service has effectively rescinded the law as far as it applies to
Washington College.

Senator INOUYE. You are the attorney of record. Have you
brought this matter to the court’s attention?

Mr. GOUGH. Well, there’'s—we brought it to one court’s attention
under rights of the family that had donated the shirt to the college
many years ago, and their rights had lapsed. Their rights of pros-
ecuting the college for mishandling the collection and the like had
lapsed, unfortunately, by the time we were advised and received
their permission to go ahead.
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Under the rights that the tribe or the estate may have, we first
need to go through an administrative process. We are waiting for
an agency to make a decision in this particular case. Given the
time that has elapsed in waiting for the Park Service to move,
sogge (zif the rights of the family and the tribe may have been jeop-
ardized.

What we are looking at is an agency action, a determination. Did
the law apply to this institution or not? Did it meet its duties or
did it fail to do so? We've waited 5 years for that single determina-
tion, and it is still not forthcoming.

Senator INOUYE. Is it your contention that the sale and transfer
of title of the shirt by Sothebys was legal or illegal?

Mr. GOUGH. I believe that the transfer of this shirt—the owner-
ship rights of Washington College are subject to NAGPRA provi-
sions, but we’ve not been allowed to get into that process based on
the self-interested action of Washington College by opting out.

I would contend that the sale of this shirt was illegal and that
the inaction of the Park Service has stalled any immediate legal ac-
tion under NAGPRA to proceed. I believe that they should find that
they are in violation, should require not only the surveys, the sum-
maries, and inventories, but find them in violation of the act and
fine stiff civil penalties.

This shirt and this issue appeared in the “Chronicle of Higher
Education” alerting every institution of higher education to the fact
that if you don’t file you needn’t worry about the penalties.

Senator INOUYE. I thank you very much, Mr. Gough, and I thank
the panel very much.

Now may I call upon the director of the National Museum of the
American Indian and the past president of the American Associa-
tion of Museums, Richard West; the president of Bishop Museum
of Honolulu, Donald Duckworth; and representing the Society of
American Archaeologists, Keith Kintigh.

Mr. West, it is always good to see you.

Mr. WEsT. Thank you.

Senator INOUYE. How is the museum coming along?

Mr. WEsT. Well, it is coming right along, as you may be able to
see from your place over here in the Capitol Building. We are in
the ground and will soon be out of it and coming up.

Senator INOUYE. When is the grand ribbon cutting day?

Mr. WEST. The grand ribbon cutting date is September 23, 2003.

Senator INOUYE. With that, please proceed, sir.

Mr. WEST. Thank you very much.

STATEMENT OF W. RICHARD WEST, DIRECTOR, NATIONAL MU-
SEUM OF THE AMERICAN INDIAN, AND PAST PRESIDENT,
AMERICAN ASSOCIATION OF MUSEUMS, WASHINGTON, DC

Mr. WEST. Mr. Chairman and members of the committee, I am
W. Richard West, immediate past chairman of the Board of Direc-
tors of the American Association of Museums and director of the
gmithsonian Institution’s National Museum of the American In-

ian.

Thank you for the opportunity to present testimony on behalf of
the American Association of Museums on the Native American
Graves Protection and Repatriation Act, or NAGPRA.
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The American Association of Museums represents che broad
range of museums from aquaria, art and history museums, to
science technology centers, natural history museums and zoos, with
more than 16,400 members, of which about 11,000 are museum
paid staff or volunteers, 2,000 are independent professionals and
suppliers to the museum community, and 3,000 are museums.

As you know, we now have 10 years of experience with NAGPRA.
It is an instrument of compromise created through the best collec-
tive efforts of museum people working closely with Native Ameri-
cans, anthropologists, universities, and others. As a compromise, it
is not a perfect law for any of the affected parties, but on the whole
it has worked well. I think all the parties to the law have found
that the repatriation process has been much more demanding, com-
plicated, and costly than anyone had expected.

But museums and tribes have both benefited greatly by the proc-
ess. In particular, they have set up collaborations that have pro-
vided museums with new understanding of the significance of their
collections and tribes with awareness of important objects, of whose
continued existence they may not have known.

Since 1990, museums have worked very hard to honor not only
the letter but also the spirit of the law. In my written testimony,
I have provided several specific examples of how the repatriation
process has affected museums around the country in recent years,
including the museum I direct.

Given our time constraints for oral testimony, I need to pass on
to more general comments about the NAGPRA process.

Despite the progress in museum and tribal actions on repatri-
ation that are documented in those examples, there are several cur-
rent hindrances in the repatriation process relating to funding
which need to be cleared away. One of those is the slow rate of
publication of notices of NAGPRA inventories in the “Federal Reg-
ister.”

We understand that there is currently a backlog of more than 1
year’s worth of notices, despite the efforts of the National Park
Service. In fact, we understand that, of the roughly 700 notices
submitted, about one-half are still not published.

The President’s budget request would provide for a $400,000-in-
crease for general NAGPRA funding, which would allow an in-
crease of staff by five to help process the notices. The museum com-
munity strongly urges that additional funds be provided for this
purpose.

A second hindrance is insufficient funding for the NAGPRA grant
program which is to assist museums and tribes in the repatriation
process. The need continues to be great.

In 1994 the AAM conducted a repatriation survey of 500 of its
member institutions, including all of its natural history museums
and a selected sample of its art and history museums. Of the 43.6
percent that responded, 76 percent of the natural history museums,
43 percent of the history museums, and 23 percent of the art muse-
ums had Native American objects.

Those respondents—a little more than 200—alone had almost 3.5
million objects which fell into NAGPRA categories, and that did not
include 15 responding natural history museums, including three
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large institutions, which could not at that time give an accurate es-
timate of their NAGPRA-related holdings.

In contrast, in October 1990, at the time of the passage of
NAGPRA, the Congressional Budget Office had estimated
NAGPRA implementation costs to museums of only $40 million,
and to tribes and Native Hawaiian organizations of $5 to $10 mil-
lion over 5 years, assuming that museums and Federal agencies
held between 100,000 and 200,000 Native American remains, and
that the cost to inventory and review each remain would be $50 to
$100. Those estimates now appear to be very low, in light of our
experience since that time.

In the fiscal year 2000 grants round, many projects judged
worthwhile could not be recommended for funding because of the
limited funds available. The Park Service received 111 proposals
requesting over $6 million, but was able to fund only 42 with the
$2.25 million available, plus a reserve amount in fund repatriation
requests during fiscal year 2000 at smaller dollar amounts. The 42
awards were divided between 13 grants to 13 museums, totaling
$617,210 and 29 grants to 26 tribes totaling $1,574,250.

Without increased funding to support projects judged worthy,
both museums and tribes are hindered in their efforts to make
timely progress in the repatriation process and to deal with issues
that arise such as the abatement of pesticides in repatriated ob-
jects. The museum community strongly suggests that additional
funding be provided here, as well.

Thank you for the oplportunity to testify on this issue, and at the
appropriate time I would be happy to respond to any questions you
might have.

Senator INOUYE. Thank you very much, Mr. West.

[Prepared statement of Mr. West appears in appendix.]

Senator INOUYE. Now may I call upon Dr. Duckworth.

STATEMENT OF DONALD DUCKWORTH, PRESIDENT, BISHOP
MUSEUM, HONOLULU, HI

Mr. DUCKWORTH. Thank you, Mr. Chairman. Once again, it is al-
ways a pleasure to see you and always a privilege to appear before
this distinguished committee.

In April 1999, I had the privilege of appearing here and report-
ing to the committee on Bishop Museum’s endeavors to implement
both the letter and the spirit of the Native American Graves Pro-
tection and Repatriation Act. I also had the privilege in my position
as a member of the Board of Directors of the American Association
of Museums to report on behalf of the association.

This year I return to the table primarily to discuss a specific ex-

erience that has occurred recently in our ongoing efforts in Hono-
f’ulu to implement the letter and spirit of the act, and to do so with
a certain amount of sadness in that, in my testimony in April 1999,
we indicated what we had experienced up to that point with the
Park Service’s administration of the law, a good relationship, and
we cautioned the committee in good faith that in our judgment any
attempt to move that responsibility away from the Park Service
should not be taken lightly.

I say that I come today with some sadness because since that
time our experience in Honolulu has suggested that, indeed, that
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endeavor to move and relocate the administration of the act was
perhaps not what we see today as sufficiently accurate and appro-
riate.

P I will, in the very small amount of time allotted, ask that you
let me give you the details of our experience and why we have
come to believe that it is no longer appropriate to continue to ad-
minister NAGPRA at the National Park Service cultural steward-
ship and partnerships.

Bishop Museum is currently facilitating NAGPRA-related repa-
triation of human remains and funerary objects removed from a
cave complex in the Kawaihae District on Hawaii Island. The Ha-
waii Volcanoes National Park, which is under National Park Serv-
ice jurisdiction, is also in possession and control of objects from this
same cave complex. The Hawaii Volcanoes National Park is not fa-
cilitating NAGPRA-related repatriation of these items, and espe-
cially not so in concert with our efforts to repatriate the remaining
material of these items from these caves.

In our judgment, the conflict of interest in this case is very clear.
Bishop Museum has tried, in good faith, to work out solutions in
a highly-charged emotional context. Bishop Museum has, often
with great difficulty, reached solutions that truly reflect the col-
laborative spirit of NAGPRA. We are dismayed that National Park
Service staff associated with the cultural resource stewardship and
partnership’s office are interfering with this collaboration, and in-
stead are attempting in strong terms to influence decisionmaking
between the museum and the claimants.

Not only are National Park Service staff faxing official letters to
the media, they are creating an atmosphere of suspicion and ill will
that reaches deep within our institution and outside into our com-
munity and beyond.

It also appears, from the tenor of National Park Service letters
sent to us that the National Park Service has predetermined insti-
tuting a civil penalty proceeding against the museum. Please allow
me to give you some background and some examples.

It is important to note the circumstances of the museum’s receipt
of the Kawaihae Cave human remains and objects. In 1905, three
men exploring caves in search of burial treasures discovered a cave
in Kawaihae with remains of a chief and others and objects that
were wrapped and placed with the remains. The three men, who
entered the chief’s burial cave and removed the objects and some
of the remains, drew straws to divide their bounty three ways. Two
of the men sold and traded their shares to Bishop Museum in 1907.
The third man kept his share. In 1956, some time after his death,
this man’s family donated his share of the objects to the Hawai
Volcanoes National Park, where they reside to this day.

This past February the museum, in good faith, made a loan of
the objects held in our care to one of the claimants, Hui Malama
I Na Kupuna O Hawaii Nei, to facilitate the consultation process.
The Office of Hawaiian Affairs, another claimant, alleged that the
loan was in violation of NAGPRA and requested that the National
Park Service institute a civil penalty proceeding.

In a letter sent from Director Robert Stanton’s office on April 7,
the museum was informed of the Office of Hawaii Affair’s allega-
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tion and invited to respond in writing to assist the National Park
Service in evaluating the allegations.

We should point out that we feel that Director Stanton’s letter
was in order and we are grateful we were afforded the opportunity
to respond.

We did respond to Director Stanton’s request on May 12 respond-
ing to his questions and indicating, in our judgment, we had in no
way violated the NAGPRA act or process.

Subsequent to the receipt of Mr. Stanton’s letter, two other let-
ters were received from Katherine H. Stevenson, associate director,
National Park Service, cultural resource stewardship and partner-
ships. One of the letters was faxed to the “Honolulu Advertiser”
and the “Honolulu Star Bulletin” on the same day the museum re-
ceived it. We were provided copies of those faxes by one of the re-
porters. The source of the fax to the newspapers was the Honolulu
National Park Service office, which also faxed copies of correspond-
ence between our NAGPRA project manager and a claimant to one
of our staff archaeologists, and I might add that archaeologist had
nothing to do with the NAGPRA process that was underway.

The letters from Katherine Stevenson included statements such
as:

1 hope you are able to take action to assert the direct control the museum has
over the security and safety of the objects. It is your museum’s responsibility to en-
sure that the objects are preserved and protected against all threats. As long as the
objects are out of your possession, the objects, which would be worth millions of dol-
lars on the black market, are subject to substantial threat of theft. They are also
threatened by damage of insects, humidity, and other natural factors.

We found these statements to be inappropriate in that they
interfere with the museum/claimant consultation process and infer
a predetermination on the part of the National Park Service that
a civil penalty proceeding will be instituted. The National Park
Service letters were quoted liberally by the newspapers and in-
cluded the statement regarding the monetary worth of the objects.

We feel that it is highly inappropriate for the National Park
Service to compromise the security of the objects with statements
regarding their worth. We also feel that it was inappropriate for
the National Park Service to assume that the monetary worth of
the objects and the maintenance of museum quality environmental
controls were, in this case, more important than the spiritual sig-
nificance and ceremonial context of the objects.

Finally, we are concerned whether the placement of such high
monetary value over these objects is influencing National Park
Service decisions regarding the other portion of the objects that are
in this NAGPRA-related repatriation which are in the National
Park Service’s collections and control at Volcano National Park.

It seems Bishop Museum has been the subject of such keen scru-
tiny by the National Park Service staff because the NPS is in pos-
session and control of the remaining third of the objects removed
from the Kawaihae burial cave in 1905.

Although we have enjoyed a long and productive relationship
with the Honolulu National Park Service office, we are dismayed
with the actions of the archaeologist assigned to that office. It is
well known in Honolulu that he continues to support one of the po-
tential claimants because that claimant is questioning the status of
the objects as burial related or even as NAGPRA related.
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We understand, furthermore, that the National Park Service has
not responded to claims for the objects held in their possession,
made some time ago, by Hui Malama, the Department of Hawaiian
Home Lands, and the Hawaii Island Burial Council.

In closing, we reiterate our commitment to fulfilling the spirit
and intent of NAGPRA. We stand by our belief that the meaningful
collaboration that Bishop Museum has enjoyed with Native Hawai-
ians as a result of NAGPRA has been most valuable and signifi-
cant.

We support any effort made by this distinguished committee to
ensure the NAGPRA program is administered with objectivity, cul-
tural sensitivity, and in keeping with the spirit and intent of the
act.

As is always the case, it is a pleasure and a privilege to appear
before you. Thank you for this opportunity to testify.

Senator INOUYE. I thank you very much, Dr. Duckworth.

[Prepared statement of Mr. Duckworth appears in appendix.]

Senator INOUYE. May I now call on Professor Kintigh.

STATEMENT OF KEITH KINTIGH, SOCIETY OF AMERICAN
ARCHAEOLOGY, WASHINGTON, DC

Mr. KINTIGH. Senator Inouye, the Society for American Archaeol-
ogy thanks the committee for this opportunity to comment.

SAA is the Nation’s leading organization of professional archae-
ologists. In 1990, SAA led the Coalition of Scientific Organizations
that strongly supported NAGPRA’s enactment. Joining SAA in this
testimony is one of those organizations, the American Association
of Physical Anthropologists, the Nation’s leading organization of
physical anthropologists.

Ten years ago I stood before this committee to present SAA’s tes-
timony on NAGPRA. Looking back, the committee should be proud
of what has been accomplished. Repatriation is being accomplished
routinely. Cooperation between tribal people and members of the
scientific community has greatly expanded. Indeed, I'd like to pro-
vide the committee with copies of “Working Together,” a book re-
cently published by SAA that highlights exactly this cooperation.

I now turn to a brief discussion of several issues.

First, full compliance by some Federal agencies remains the larg-
est stumbling block in implementing NAGPRA. Most conspicuous
are failures to complete the inventories due 5 years ago. More per-
nicious problems lie in determinations of cultural affiliation made
without reasonable efforts to compile and weigh the evidence.

While some agencies are moving too slowly, problems also arise
when an agency moves hastily. For example, in its rush to repatri-
ate the remains of Kennewick man, the court has found that the
Corps of Engineers failed to satisfy the legal requirements, which
included establishing cultural affiliation. The unfortunate con-
sequence—the involvement of the courts and a lengthy lawsuit.

As you heard from Marty Sullivan, last November the Review
Committee found that the assessments of cultural affiliation by
Chaco Canyon National Historical Park were utterly inadequate.
They recommended the park redo its inventory with appropriate
consultation and attention to the evidence.
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While the scientific community, nearly all of the affected tribes,
and the Review Committee agreed on all the key points in this
case, the NPS regional director saw fit to dismiss the Review Com-
mittee’s recommendations.

Second, tribes have expressed dismay that repatriation is taking
so long; however, lack of speedy reburial does not necessarily indi-
cate that the process has gone awry. Universal reburial was never
NAGPRA’s goal. Indeed, tribes have only requested repatriation of
a small fraction of the remains that have been culturally affiliated.

Lack of repatriation may represent a tribal decision to have mu-
seums maintain custody or may reflect tribal priorities and lack of
funding. For tribes in the Southwest, for example, repatriation as-
sociated with ongoing excavations generally takes precedence over
repatriation from existing collections, for understandable reasons.

The lack of necessary resources continues to delay the implemen-
tation of NAGPRA. Tribes need increased funding for NAGPRA
grants. There is currently no Federal support for tribal implemen-
tation of repatriation associated with ongoing excavations, also cov-
ered by NAGPRA, and the NAGPRA office within NPS needs in-
creased funding to accomplish its legal mandates.

Third, we discuss culturally-unidentifiable human remains. The
committee should recognize that many human remains currently
classified as culturally unidentifiable could be affiliated with addi-
tional consultation and research. In denying extensions to muse-
ums making good faith efforts last year, the Department of the In-
terior directed them to complete their inventories using available
information, precluding adequate research or consultation.

While the Eeview Committee issued its recommendations regard-
ing the disposition of culturally-unidentifiable human remains less
than 2 months ago, a coalition of southeastern tribes has offered
an alternative. They suggest empowering a consortium of tribes to
determine disposition.

Because many culturally-unidentifiable remains have the poten-
tial to be affiliated, empowering tribal consortia to decide quickly
on the disposition woulti) bypass the rights of affiliated tribes. Fur-
thermore, this approach fundamentally upsets the balance em-
bodied in NAGPRA in which decisions are shared by representa-
tives of the scientific, museum, and Native American communities.

Notably, the Review Committee’s recommendations also include
use of tribal consortia and regional consultation, but, consistent
with NAGPRA, they include museums and agencies in consensus-
based decision-making.

Fourth, scientific interests in human remains and cultural items
derive from their ability to inform on our human heritage. The next
fundamental step in the human genome project will be to chart
variation within the human genome. Study of Native American
human remains will be invaluable to this important medical re-
search and to many other worthy efforts.

We do not suggest that scientific interests outweigh those of
tribes; we simply point out that NAGPRA appropriately recognized
the legitimacy of scientific interests, as well.

Finally, the recent reorganization of the NAGPRA function with-
in the Department of the Interior has removed, in our minds, the
appearance of a conflict of interest. Repatriation issues associated
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with the parks, themselves, have been separated from those associ-
ated with the national implementation and the Review Committee.

At this point, I think we should all just work with Mr. Robbins
and his staff toward the effective implementation of NAGPRA.

In conclusion, we offer three recommendations. First, we ask that
Congress bring Federal agencies into full compliance with
NAGPRA, attending particularly to the importance of tribal con-
sultation and evidentially-based determinations of cultural affili-
ation.

Second, once the Department of the Interior responds to the Re-
view Committee’s recommendations regarding the disposition of
culturally-unidentifiable human remains, this committee can better
evaluate whether additional action is needed.

Third, we ask that Congress address the insufficient funding of
tribal, museum, scientific, and agency repatriation programs.

The Society for American Archaeology and the American Associa-
tion of Physical Anthropologists thank you for your consideration
of our concerns.

Senator INOUYE. I thank you very much, Dr. Kintigh.

[Prepared statement of Mr. Kintigh appears in appendix.]

Senator INOUYE. Mr. West, the National Park Service, as you
have heard from testimony, conducted DNA analysis on the
Kennewick remains. It has been alleged by witnesses appearing be-
fore us this morning that the Park Service intends to increase the
use of DNA analysis to determine cultural affiliation of human re-
mains. My question is: what is the current standard of proof used
to determine cultural affiliation of human remains under
NAGPRA?

Mr. WEST. I guess I would like, first of all, to reiterate the posi-
tion that the AAM presented last year during the April oversight
hearings, and then that will lead directly to the question that you
have asked, because I think it all fits together.

The position of the American Association of Museums is that
DNA testing in this particular context is a very, very distant last
resort, and the reason that it is such is the following—and I would
offer three points in support of that particular position.

The first is that, notwithstanding the extensive discussion you've
heard today about the fact that the NAGPRA legislation was a
compromise between scientific interests, on the one hand, and the
Native community’s interests, on the other hand, the fact is that
this compromise represented a paradigm shift along the line, and
the legislation really is reflective of a much heightened consider-
ation on the part of the Congress in support of Native cultural and
human rights. I think that is the beginning point.

The second point is that, if you take that as the premise, DNA
testing is abhorrent to many Native communities, and therefore I
think that must be taken into consideration.

Third, I would also say that, in trying to define what we mean
by cultural affiliation, as the NAGPRA legislation makes very
clear, the evidentiary scope that we are supposed to try to research
is extremely broad, and I think that it is very dangerous, given the
spirit of the NAGPRA legislation, to focus on a particular piece of
evidentiary finding which may be scientific in nature.
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The fact is that Native people, themselves, as has been pointed
out in abundance at these hearings, have many methods for trying
to chart the affiliation between their communities and human re-
mains that may be found in their aboriginal areas.

Senator INOUYE. Then you disagree with the departmental con-
sulting archaeologist? He has stated that this sets a new standard,
a new precedent.

Mr. WEsT. I would be very skeptical of that kind of position,
given what I understand to be the Congressional intent that sits
behind the NAGPRA legislation. It is a much more complicated
matter than that simple statement.

Senator INOUYE. And it is your contention that a DNA analysis
is to be used, if at all, under the most extreme situations?

Mr. WEST. That is correct, and then maybe even not there, given
the objections that some Native communities have to this kind of
defilement of human remains.

Senator INOUYE. If the current standard of proof is changed to
the new standard described by the departmental consulting archae-
ologist as a member of associations board will this have an effect
on museums and their costs incurred to effectuate the law?

Mr. WEST. I think it would have a rather direct impact on the
cost that would be incurred by museums, because, as you, yourself,
have noted in the course of this morning’s testimony, the cost of
this particular kind of research is extremely great.

Senator INOUYE. Do you believe that when we enacted this law
there was any intent that DNA analysis would be employed at all?

Mr. WEST. I don’t know that I can answer the question whether
somebody had specifically in mind that DNA would be a part and
parcel of the research. What I do know, from what I understand
of the Congressional intentions behind the NAGPRA legislation, it
was a piece of legislation that said to all parties involved, both mu-
seums and Native people, that, in trying to determine what con-
stituted cultural affiliation, the evidentiary base should be ex-
tremely broad and should be done in close consultation, not just
with scientists whose domain this had been previously, but with
Native people, themselves, and to make sure that this legislation,
in its processes, tapped the knowledge that Native people, them-
selves, have about the matter of cultural affiliation.

Senator INOUYE. I'm not certain whether you can respond to this,
but I noted that you were sitting here throughout the session. Is
it your belief that these witnesses who have many complaints have
grounds to do so?

Mr. WEST. If I were to venture a position based upon what I have
heard this morning, I would have to say that there are matters
well worth this committee’s exploration in determining whether
NAGPRA is actually on the ground, at least in respect to the work
gf certain Federal agencies, operating in the manner that it should

e.

Senator INOUYE. I thank you very much, Mr. West.

Dr. Duckworth, what is the present status of the remains in
issue?

Mr. DUCKWORTH. The remains at issue are not really remains in
this sense, Senator. Some year or so ago—this repatriation process
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has been going on since 1994. Both human remains, EV, and
unassociated burial objects, goods, were involved in this.

A little over 1 year ago, the four claimant groups at that time—
Hui Malama, Office of Hawaiian Affairs, Department of Hawaiian
Home Lands, and the Hawaii Island Burial Council—all agreed
that the consultation process would be facilitated by the lending of
the EV to Hui Malama and having the EV placed in a temporary
location on the Big Island in the district that the burial caves occur
in to facilitate what, as you know, is a very serious and demanding
cultural and spiritual discussion that must take place.

That happened with no concerns whatsoever.

A similar request was made to Bishop Museum earlier this year
by Hui Malama, assuring us that they had the concurrence—I
should predicate this by saying discussion had been held again by
the claimants concerning the associated burial goods, and discus-
sions alluding to the fact that it would facilitate the overall con-
sultation once again if those items were lent and treated as the EV
had been 1 year earlier.

We were assured that all four claimants were in agreement and
we lent the objects in question to Hui Malama.

Later, the Office of Hawaiian Affairs and others refuted that
they had, admitting they had discussed the issue with Hui Malama
but t}:iey had not come to an agreement, and thus the controversy
ensued.

We have indicated that we wanted to work with the claimant
groups, all four. My board passed a resolution asking the four
claimants to comment on the materials. The materials are seques-
tered on the Big Island of Hawaii in the burial caves from which
they were taken. That’s well known to all four claimants. The four
claimants have indicated to us that they would like to continue to
have discussions concerning the material. Three of the four have
commented they would like the material kept exactly where it is
at the moment, while the new claimants that have come into the
process—and there are six new claimants that have emerged as a
result of these discussions and the controversies—they would like
to continue the consultations with the ten now legally-recognized
consultants or claimants before anything.

We have inspected the site. We are comfortable that the material
is in an appropriate circumstance with security and the appro-
priate conditions.

I'm sorry to take so long. It was a little detailed.

ISer:i::\)tor INOUYE. Are you optimistic that this matter will be re-
solved?

Mr. DUCKWORTH. I am confident, Senator, while it has not been
an easy process—as you know, it has not been an easy process from
the beginning. All of us involved, including Bishop Museum, have
made many mistakes along the way. I can say without any hesi-
tation from the museum’s standpoint that the mistakes we’ve made
have never been made with malice. They have been made solely in
our efforts to deal with the implementation of the law and its spir-
it, and 'm confident that in this case, given the time and given a
diminished media presence in large part stimulated by the factors
that I indicated in my testimony, I'm confident that the claimants
and the museum, working together, will reach a solution that will
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be in everyone’s best interest, as we have in all the previous repa-
triation processes that we have been engaged in.

Senator INOUYE. I thank you very much.

Dr. Kintigh, you, too, have been sitting through the testimony.
You have heard several witnesses speak of conflicts of interest. Do
you believe that the departmental consulting archaeologist has
been involved in any conflict of interest in issuing his directive on
the disposition of some of these remains?

Mr. KINTIGH. As you know, the authority has now moved up a
level from the departmental consulting archaeologist. That author-
ity no longer rests with him.

It is my belief that the departmental consulting archaeologist not
only tried but, largely succeeded in dealing effectively with the re-
sources he had available. And, while I certainly can understand the
argument that there was an appearance of a conflict of interest, 1
don’t think that it was really there. I think that that appearance
is partly because people see the National Park Service as a unitary
body, when, in fact, as you know, it has many pieces. In fact, the
individual parks, as Mr. Duckworth has referred to, and as Marty
Sullivan and I talked about in the case of the Chaco-Hopi dispute,
the individual parks have been responsible for their own inven-
tories. I think they’ve completed them, often probably at odds with
the advice of the NAGPRA office. i

The parks have that responsibility the way Park Service author-
ity is delegated, and so I think more problems than are really ap-
propriate have been laid at the doorstep of the NAGPRA office.
Thus I don’t think there has been a conflict of interest, although
I agree that there has been an appearance of one.

I think the decision by the Department to move that office at-
tempted to deal with that.

Senator INOUYE. Is there any conflict involved when the depart-
men‘;:al consulting archaeologist provides a grant to your associa-
tion?

Mr. KINTIGH. I'm sorry? When he does what?

Senator INOUYE. When the Society of American Archaeologists
received a grant from the consulting archaeologist who is a member
of the Society’s Board, was there a conflict of interest?

Mr. KINTIGH. In the giving a grant to the Society? I don’t believe
so. The departmental consulting archaeologist has many respon-
sibilities, and, in fact, no longer has the NAGPRA one, but even
apart from that he is responsible for implementing the national
program for archaeology and ethnology, and furthering those goals.

One of the grants—in fact, a grant that we just finished expend-
ing the money on—was a grant to facilitate cooperation between
Native Americans and archaeologists. And I just was at a meeting
last Friday in which we had four Native people and three members
of the Society of American Archaeology, and it was chaired by Pro-
fessor Tsosie, to try to really see where we could come down, not
in terms of NAGPRA, but in terms of just talking about how ar-
chaeology can be done better to serve the needs of Native people
and to improve archaeology.

Senator INOUYE. Do you concur with Mr. West’s response to the
question on the use of DNA analysis?
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Mr. KiNTIGH. I think I largely do. It seems to me that the in-
volvement here of the courts has had a big impact on this. I think
that, had the Corps of Engineers gone about this in the way that
they should have—that is, going through the statutory require-
ments—we wouldn’t end up where we are today.

I think that why we have this very extensive study and all the
attention to this case is because it is a lawsuit. I think it is unfor-
tunate that it came out that way, but I think that there are really
two issues involved. There are a number of issues that the plain-
tiffs have raised—and the SAA is not a party to this lawsuit at all.

But the plaintiffs have raised two key issues. One is that
Kennewick man is not Native American. Both the Department of
the Interior and the Society for American Archaeology have as-
serted that, in fact, Kennewick man is Native American under the
act. I firmly believe that’s the case. I think that’s what the law
says and I think that’s what the law intends.

However, the court seems to have taken seriously the argument
of the plaintiffs that Kennewick man is not Native American, and,
given that, it seems to me that the court might find the DNA evi-
dence relevant to determinations both of Native Americaness and
cultural affiliation.

I think it will be less informative on cultural affiliation. I by no
means think that this suggests that DNA analysis will become a
routine part of cultural affilation studies.

Senator INOUYE. Do you believe that this now establishes a new
standard of proof?

Mr. KINTIGH. No; and I have a hard time believing that the de-
partmental consulting archaeologist, if he said that, intended
that—that he intended that this meant that DNA studies would
now be the standard by which cultural affiliation was judged.

You can ask him, but I don’t think that was the case. I don’t
think that ought to be the case and I don’t think it will become the
case.

Senator INOUYE. So you still believe that the standard of proof
as set forth in the law is the preponderance of evidence?

P Mr. KINTIGH. Absolutely, including consideration of all the evi-
ence.

Senator INOUYE. And am I correct in assuming that from your
testimony you believe the departmental consulting archaeologist
has done a credible job?

Mr. KINTIGH. I think he has done a credible job with the re-
sources that have been available to him. I think a lot of the prob-
lems with Federal agencies and lack of compliance by other Federal
agencies and, indeed, compliance by units within the Park Service
which are not under his control at all, have ended up being set at
his do<1)rstep, and they are things over which he really did not have
control.

Senator INOUYE. Do you believe from the testimony that the com-
mittee has received that there is some justification for GAO to look
into this?

Mr. KiNTIGH. This hearing was the first I had heard of any alle-
gations of financial mismanagement, which I take to be the major
impetus behind that argument. I'm not aware of any evidence that
there has been financial mismanagement. I think there has been
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a strain on resources. No one doubts that. But, based on the evi-
dence of which I am aware, I don’t see any cause for that. No.

Senator INOUYE. I thank you very much, sir.

Mr. KINTIGH. Thank you.

Senator INOUYE. And I thank the panel very much.

And now, for our final witness, may I call upon the Associate Di-
rector of the Cultural Resource Stewardship and Partnerships, Na-
tional Park Service, Katherine Stevenson.

STATEMENT OF KATHERINE H. STEVENSON, ASSOCIATE DI-
RECTOR, CULTURAL RESOURCE STEWARDSHIP AND PART-
NERSHIPS, NATIONAL PARK SERVICE, DEPARTMENT OF THE
INTERIOR, WASHINGTON, DC, ACCOMPANIED BY FRANK
MCMANAMON, DEPARTMENTAL CONSULTING ARCHAEOLO-
GIST

Ms. STEVENSON. Mr. Chairman, thank you for the opportunity to
appear before you to discuss the National Park Service/Department
of Interior views on the administration of the Native erican
Graves Protection and Repatriation Act enacted in November 1990.

I'd like to summarize my testimony and then answer any ques-
tions you may have.

I have organized my comments to parallel the act itself. I will
highlight the actions of the National Park Service, as well as the
work of Federal agencies, museums, and tribes.

First, as regards the regulations, in 1995 the National Park
Service published regulations covering many important activities.
These regulations were developed in close consultation with the Re-
view Committee and with substantial public comment.

At that time, it was determined that some areas were most sen-
sitive, and that we wanted to have additional consultation and
more progress so that we could proceed on those at a later date.

Four sections are presently in preparation: Civil penalties, which
was published for effect and has final regulations yet to come, and
proposed regulations are in preparation; culturally-identifiable
human remains; future applicability; and disposition of unclaimed
cultural items.

As relates to the inventory, as you know, each Federal agency
and each museum with Native American human remains and asso-
ciated funerary objects had 5 years to develop their inventory. We
have received 736 of these inventories, have gotten back to 213 in-
stitutions about the completeness of their inventories, and have
published 355 notices of completion. That leaves a backlog of about
250 inventories.

Let me give you some perspective on those inventories.

There are about 150 linear feet of files, which is about 10 big fil-
ing cabinets of four drawers each. This is not a small matter in to
which to look.

The summaries—each Federal agency and each museum, for
unassociated funerary objects and sacred objects, have not less
than 3 years to send their summaries. There have been 1,042 insti-
tutions that have sent those, and I might mention, for both the in-
ventory and for the summaries, the National Park Service has com-
pleted its inventories and its summaries, with one exception—a
park which has agreed with one of the potentially claimant tribes



49

not to send in their inventory until they've received Federal rec-
ognition.

Repatriation—the responsibility, as you know, lies with the Fed-
eral agency or with the museum working with the tribes or the Na-
tive Hawaiian or Alaska Natives. The cultural affiliation is the test
here in all cases to determine to whom to repatriate. For example,
in May 1999, after documentation and extensive consultation and
negotiations, the Jemez Pueblo, the National Park Service, the
Peabody Museum at Harvard, the Peabody Museum at Phillips
Academy, and several New Mexico museums were able to repatri-
ate 2,000 individuals and numerous culturally-significant objects to
Jemez. They were repatriated and reburied at Pecos.

The Review Committee was chartered and appointed in 1991,
and, as many people have told you, it has had 19 meetings thus
far, and it has assisted in resolving three major disputes between
claimants and holders of the material.

As to penalties, the final regs are in preparation, as I mentioned.
We've identified six institutions that have failed to comply, and we
have granted limited periods of forbearance. Those institutions are
on time with their agreed-upon schedules.

We have seven assertions of failure to comply which are under
investigation now, and we have three assertions under review, ad-
ditionally under review.

As to the grants program, since 1994 we have given $15 million
in grants to assist in carrying out the responsibilities. Two-thirds
of those have gone to Indian tribes and Native Hawaiian organiza-
tions, and about one-third have gone to museums. I would be able
to provide you specifics on those, if you wish.

In terms of administrative actions, we are well aware of the frus-
trations and delays expressed here today. In March 2000, we re-
ceived $195,000 additional funding, which we have used to con-
centrate on publishinf the inventories, which seems to be the most
pref?siax}g need, as well as getting the civil penalties regulations out
in final.

The President’s 2001 budget has a base increase request of
$400,000, but, of course, that is not finalized yet.

Passed in 1990, NAGPRA was not funded until 1993. From 1994
until this past spring, the amount available to spend on NAGPRA
for this activity has been level at $270,000 base per year. Of that
base, $40,000 is spent every year on publications in the “Federal
Register.” That is the actual publication cost. And it costs about
$100,000 to support the Review Committee activities. As you can
see, that leaves a very, very small amount in order to support the
NAGPRA activities.

Mr. Chairman, those of us who are working on all aspects of this
important program are well aware of the frustrations of the tribes,
the Alaska Native villages, and Native Hawaiian organizations,
museums, and agencies. We have taken the steps I've just de-
scribed to reduce the delays, particularly in the backlog of public
notices and civil penalties. We fully recognize that NAGPRA is a
law that attempts to right some of the wrongs regarding the treat-
ment of Native American human remains and cultural objects.
NAGPRA requires museums and agencies to identify remains and
cultural objects in their possession so that lineal descendants or
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culturally-affiliated tribes, Alaska Native villages, and corporations
or Native Hawaiian organizations may repatriate them.

Mr. Chairman, this concludes my remarks. I will be very happy
to answer any additional questions you may have.

Senator INOUYE. I thank you very much, Ms. Stevenson.

[Prepared statement of Ms. Stevenson appears in appendix.]

Senator INOUYE. Before I proceed, I would like to thank you for
agreeing to let us setting aside Senate protocol by accepting our
recommendation that you speak at the end. We thought that it
might be helpful to you if you heard the testimony of the others
preceding you.

Ms. STEVENSON. And it was.

Senator INOUYE. As you know, we invited the departmental con-
sulting archaeologist, Frank McManamon and John Robbins, the
new head of the NAGPRA, to appear as witnesses, but we were ad-
vised last week that they are on leave at this time.

Ms. STEVENSON. Actually, they are here with me, sir, and I su-
pervise both of their activities, and I thought it was appropriate for
me to be here answering your questions, but they are here to ad-
vise me if you have specific questions that they can assist in an-
swering.

Senator INOUYE. Ms. Stevenson, several witnesses have touched
upon the Kennewick case on the use of DNA analysis conducted,
and several have indicated that the Interior experts opposed DNA
analysis on the Kennewick remains, as did the claimant tribes.

It has been suggested that, notwithstanding this opposition, the
DNA analysis was conducted on the Kennewick remains, and now
your written testimony states that a second stage of investigation
is underway to determine whether the cultural affiliation of these
remains can be determined and to recommend treatment of the re-
mains, and that additional DNA analysis will be conducted for this
purpose.

What bearing does DNA analysis have on cultural affiliation?

Ms. STEVENSON. I’d like to address the first part of your question
first, if I may.

There was considerable—let me start before that. At the time
that the departmental consulting archaeologist agreed, on behalf of
the Department or with the Department’s agreement, that we
would work closely with the Corps of Engineers to assist them in
determining the disposition of the Kennewick remains, several
processes went into effect.

We decided, as a means of policy, to approach this in a manner
that would be the gentlest means possible in proceeding forward.
As a result of that, our first action was to consult with the tribes
and to hear their concerns about the disposition of the remains.

Over the course of the period that we have been working with,
I believe we have consulted with the tribes something like six
r)imes in face-to-face meetings, and I can get you that specific num-

er.

The first investigation was a physical anthropological investiga-
tion, as well as investigation with the tribes of what they believed
the age of the human remains was.

The result of those analyses—and I should say each of these
steps was taken in a very slow and orderly process so that we did
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not jump forward to conclusions before each of these processes had
been exhausted. The result of that analysis was inconclusive. As a
result, we felt it was necessary, in order to determine whether
these remains were of a certain age, to proceed with carbon 14 test-
ing.

%‘hat certainly gave us certain results, but, as a result of that,
to proceed further with the cultural affiliation we proceeded then
to do contracts with several experts and to further consult with the
tribes.

The result of those were three papers which we made public as
soon as they were available, and there was a broad and very deep
discussion within the Department of the Interior on what those re-
sults meant.

Those results were also conveyed to the Justice Department be-
cause, as you know, this is part of ongoing litigation.

The result of this long discussion within the Department of the
Interior with very differing views expressed and tribal reviews ex-
pressed, clearly both from our face-to-face meetings and our under-
standing of that, as well as tribal reviews within the Department,
resulted in the Departmental decision that it would be extremely
useful for cultural affiliation determination for us to have DNA
testing done.

Senator INOUYE. You've already had one DNA analysis, and you
are seeking another. Why do you need the second one? Are the re-
sults of the first one not sufficient?

Ms. STEVENSON. I think I may have to look for help for that one,
if I may invite Dr. McManamon to the table. May I do that?

Senator INOUYE. You think it is necessary to have two?

Ms. STEVENSON. No, sir; I'd like to ask Dr. McManamon to assist
me in the answer with that. Would that be acceptable?

Senator INOUYE. Please.

Mr. MCMANAMON. Good afternoon, Senator.

Senator INOUYE. The question was: Is it necessary to have an-
other destructive analysis? You've already had one DNA.

Mr. MCMANAMON. I think there is some confusion about Kate’s
answer to the question and the written testimony. We have taken
samples and the DNA testing is underway, but once that is fin-
ished we don’t anticigate any additional DNA. There is not a sec-
ond round of DNA that we have proposed. The text in the testi-
mony refers to the initial DNA analysis.

Senator INOUYE. I asked the question because it says here, “As
part of this effort, Interior has decided to utilize DNA testing of ad-
ditional small pieces of the skeleton.” Isn’t that a second one?

Mr. MCMANAMON. No, sir; I'm sorry. The text may be a bit con-
fusing. The “additional” refers to the earlier use of small pieces of
bone for the carbon 14 dating, so we have done two destructive
tests, one the carbon 14 dating. We had to take additional bone to
do the DNA testing, but there is no third set of bone that we antici-
pate taking.

Sg)nator INOUYE. Maybe I should ask you how much has this cost
now?

Ms. STEVENSON. We'd have to get those figures from the Corps
of Engineers. We don’t have an accounting of those figures. It is a
Corps of Engineers project.
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Senator INOUYE. Well, according to this, it is $1,173,000. Would
that be about right?

Ms. STEVENSON. I really have no idea, sir. I'd have to provide
that for the record.

Senator INOUYE. That is as of this moment.

[Information follows:]

The estimates we received from the three laboratories conducting the tests ranged
from $1,000 to $5,000. The labs are completing their tests this week and we can
expect final bills sometime after their final reports are received. The total cost for
the tests could range from $9,000-$15,000.

Senator Inouye. Is it your contention that this does not set a new
standard of proof?

Ms. STEVENSON. Correct, sir. I do not believe it sets a standard
of proof.

Senator INOUYE. And that the standard of proof still remains the
preponderance of evidence?

Ms. STEVENSON. Yes, sir.

Senator INOUYE. And, sir, you believe that DNA analysis is nec-
essary to determine cultural affiliation?

Mr. MCMANAMON. No; not in most cases. That is not what is
needed. As several of the witnesses have said and as the Senator
knows well, there is a broad range of types of evidence that the law
calls for to look at in terms of cultural affiliation—archaeology, oral
tradition, history, geography. It includes biology, which is where
you might include DNA analysis.

Senator INOUYE. In this case it was necessary?

Mr. MCMANAMON. In this case, due to the extraordinary cir-
cumstances, we felt it was important that we had that kind of evi-
dence, as well, but we have looked at all of the other types of evi-
dence or are in the process of looking at all the other types of evi-
dence, too.

Senator INOUYE. Then you are not in complete accord with the
stat;aments attributed to the Departmental consulting archaeolo-
gist?

Mr. McCMANAMON. I believe, sir, the statements that have been
attributed to me are a misquotation or a misinterpretation of some
statements that I made at a press conference. The point I was try-
ing to make in that presentation was, in the—what the Kennewick
case shows is that we need to be careful in identifying evidence and
weighing evidence, and that was what we were trying to accom-
plish and have tried to accomplish in this process.

Senator INOUYE. If I may continue, Ms. Stevenson, as you've in-
dicated, the Congress has appropriated funds for NAGPRA since
1994 and has included separate funding for grant administration
costs, but, as you've heard in one of the testimonies, the National
Park Service is diverting some of the funds appropriated for actual
NA%PRA grants to cover grant administrative costs. Is that cor-
rect’

Ms. STEVENSON. Yes, sir; it is correct. Within the powers of the
administrative procedures that the Department can use, we can
take—we can move around money, up to a small amount, between
accounts in order to address pressing needs. I believe it is very
clear that $270,000 minus the money for the Federal Register and
the Review Committee was not enough to support even the most
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minimal program for NAGPRA. Therefore, we requested through
our budget office to be able to move additional small amounts into
the actual administration of the NAGPRA program for many of
those years.

I would be able to tell you which of those years we’ve done it for.

Senator INOUYE. I understand that in November 1999 the assist-
ant secretary of Fish and Wildlife created a plan that directed the
Park Service to make certain changes in how the act was adminis-
tered. Can you provide me with a copy of that plan?

Ms. STEVENSON. Yes; I would be happy to do so.

Senator INOUYE. Including documentation of staffing and organi-
zational structure, et cetera?

Ms. STEVENSON. Yes, sir.

Senator INOUYE. I would appreciate that.

[Information follows:]

Copies of the August 3, 1999 and the November 30, 1999 memorandums outlining
recommended alternatives for implementation of the Secretary’s responsibilities
under the NAGPRA are attached.

Senator INOUYE. Can you inquire of the Corps of Engineers as to
the cost of the Kennewick analysis?

Ms. STEVENSON. I will, sir.

Senator INOUYE. NAGPRA allows a museum to appeal to the
Secretary for extension of time to complete the inventory process
as set forth in the act. Have all museums and Federal agencies
completed their inventories? It has been 10 years now.

Ms. STEVENSON. Yes; I would say the vast majority have com-
pleted their inventories. As I told you before, six institutions were
granted forbearance, which means that we have told them that we
have not allowed them to extend, but instead we have told them
that we know that they have failed to comply and we have worked
out an agreed-upon schedule.

Additionally, we have 10 assertions by people that ten additional
institutions have failed to comply, and we are pursuing those.

In terms of Federal agencies, we know what is going on in terms
of the Department of the Interior, but I believe that we probably
cannot give you an accurate accounting of each Federal agency out-
side the Department of the Interior. I can tell you what is happen-
ing inside the Department. I can give you that for the record, if
you'd like.

Senator INOUYE. Have all other Federal agencies completed their
inventory?

Ms. STEVENSON. I would have to say no.

Senator INOUYE. No? And this law applies to them, doesn’t it?

Ms. STEVENSON. It does, sir, but I don’t believe that it sets a time
limit the way it does for other institutions.

I'm sorry. I need to correct something for the record.

Our latest Review Committee report does have an accounting of
Federal agencies reporting, and I can provide that for the record.

[Information follows:]

The most detailed description of the ways in which various Federal agencies have
dealt with their NAGRPA inventory requirements can be found in the “Fede::]
Compliance with the Native American Graves Protection and Repatriation Act
[NAGPRAL” This report was included as appendix 1 of the NAGRPA Review Com-
mittee’s Report to Congress, which was sent in August 1999. I have enclosed a copy
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of this report for the committee. It also can be found on the Internet at: http//
www.cast.uark.edw/other/nps/nagpra/rccong.html

Senator INOUYE. Can you tell us what agencies have and what
agencies have not completed the inventory?

Ms. STEVENSON. I will have to provide that for the record.

[Information follows:]

The list of Federal agencies and museums that have completed and submitted to
the National Park Service copies of their NAGRPA inventories is attached. A copy
of the state-by-state list can be found on the Internet at: http://www.cast.uark.edu/
products/NAGPRA/DOCS/invsubmi.html

Senator INOUYE. You mean you have no idea?

Ms. STEVENSON. We have a list of them, but I can’t tell you them
off the top of my head. I'll provide them for the record.

Senator INOUYE. Is it a long list of Federal agencies? You mean
our Federal agencies are not complying with the law of the land?

Ms. STEVENSON. Yes, sir.

Senator INOUYE. I thought we would be the first to follow the
law. [Laughter.]

When do you anticipate that this review process will be com-
pleted?

Ms. STEVENSON. The review of the inventory, sir?

Senator INOUYE. The complete——

Ms. STEVENSON. It depends on two factors. It depends on being
able to get the additional $400,000 for next year, which will mean
that we can get full-time staffing added to our base, so that will
be a determining factor, and it depends on how quickly museums
can get back to us on the information that we have on hand in
order to get their inventories there and published.

Senator INOUYE. And $400,000 would do it?

Ms. STEVENSON. The $400,000 will make a big dent in it.

Senator INOUYE. Has Smithsonian fulfilled its requirement under
the law?

Ms. STEVENSON. I'm told they are not covered by NAGPRA.

Senator INOUYE. We have heard allegations this morning that
the Park Service has refused to publish certain notices. Can you
identify the provision in the law which would allow the Park Serv-
ice to refuse to publish notices?

Ms. STEVENSON. There is only one instance where we've refused
to publish a notice. We have had a disagreement with the Peabody
Essex Museum in Salem about the text of a draft notice. We cb-
jected to one paragraph in the draft which we believe misinterprets
a letter from us to the museum, and we have asked the museum
to remove this paragraph from the notice because it is incorrect,
and then we will then publish the notice.

Senator INOUYE. So you are contending that all notices have been
published?

Ms. STEVENSON. No; I'm not saying all notices have been pub-
lished, because I told you there has been a backlog, but we haven't
refused to publish any except for this one. We're just way behind
in publishing them.

Senator INOUYE. Is there any situation in which the United
States would have a property interest in Native American human
remains that is superior to that of a federally-recognized tribe?
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Ms. STEVENSON. That is a policy matter that we have not inves-
tigated yet, sir, and we will have to review it more thoroughly and
provide you an answer.

Senator INOUYE. Are there any Indian employees who work in
the Park Service who work on NAGPRA issues?

Ms. STEVENSON. Yes, sir; there are.

Senator INOUYE. At what level?

Ms. STEVENSON. There are presently two employees who work on
NAGPRA. I don’t have their grade levels, but both of them are
working on the NAGPRA. One of them is a recent employee and
the other is a long-term employee of the Park Service.

Senator INOUYE. How many employees do you have in NAGPRA?

Ms. STEVENSON. I'm sorry, sir?

Senator INOUYE. How many employees are there in NAGPRA?

Ms. STEVENSON. Seven.

Senator INOUYE. Seven? And of the seven, two are Natives?

Ms. STEVENSON. Yes, sir; both are contractors.

Senator INOUYE. What are the three major disputes that
NAGPRA Review Committee has resolved?

Ms. STEVENSON. Go ahead.

Mr. MCMANAMON. Senator, if I could identify those, there was a
dispute between Native Hawaiian organizations and the P.B.
Hirsch Museum at the University of California at Berkeley, which
was the first dispute that the committee became involved with, and
actually the Bishop Museum and Dr. Duckworth played an instru-
mental role in assisting with the facilitation of resolution of that.

There was a second dispute between the Oneida Nation and the
Oneida Tribe. The Oneida Nation of—well, they had a disagree-
ment over the repatriation of a wampum belt, and the committee
heard their presentations at one of its meetings and, as the result
of those presentations, before the committee really even had a
chance to issue a finding, the tribes agreed that they would work
together to try to resolve that issue, and, as far as I know, they've
worked something out, although we haven’t heard that formally.

The third dispute was again an issue from Hawaii, where there
was an item held at a museum in Providence, RI, that was claimed
as a sacred object by several Native Hawaiian groups.

The committee heard the sides on that, issued a finding, and
eventually, after some further discussion—I think quite a bit of fur-
ther discussion, the museum and the Native Hawaiian groups were
able to work out an agreement.

Those would be the three.

Senator INOUYE. I must apologize to you. I have just been in-
formed that you are the departmental consulting archaeologist.

Mr. McMANAMON. Right.

Senator INOUYE. I was advised that you were on leave. Welcome
back, sir.

Mr. MCMANAMON. Thank you. [Laughter.]

It is nice to be here.

Senator INOUYE. Apparently, you have been using DNA analysis
on other cases; is that correct? the Chaco case, Chaco Canyon?

Mr. MCMANAMON. Sir, I don’t believe so. I think—certainly, in
any of the cases that I have had a role in, this is the first time we
have utilized DNA.
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Senator INOUYE. So the only DNA analysis that you are aware
of is the Kennewick case?

Ms. STEVENSON. Well, there was DNA analysis done elsewhere in
the United States for situations, but the only one in which we have
been involved is Kennewick.

Senator INOUYE. So you are not aware of the Chaco Canyon case?

Mr. MCMANAMON. I am not aware of DNA being part of that
case, Senator.

Ms. STEVENSON. We'd be happy to pursue that, if that’s an issue.

Senator INOUYE. Can you check it out for me, please?

Ms. STEVENSON. Yes.

[Information follows:]

No new testing for ancient or modern DNA was done for the Chaco Culture Na-
tional Historic Park cultural affiliation determination. Existing DNA evidence from
other investigations was utilized for a portion of the determination analysis.

Senator INOUYE. I am certain you were here when Dr. Sullivan
testified, and at that time he testified that there are 236 agree-
ments between tribes and museums and/or scientific institutions
for repatriation that have not been published as notices.

Is there any decisionmaking authority on your part to determine
whether you publish or not publish these notices?

Ms. STEVENSON. Money is the only factor.

Senator INOUYE. What?

Ms. STEVENSON. Money is the only factor. We simply haven’t had
the staff to publish the notices.

Senator INOUYE. So if you had the money, these 236 would be
published?

Ms. STEVENSON. Yes, sir.

Senator INOUYE. So it is not a question of your deciding it is not
worthy of publication?

Ms. STEVENSON. No, sir; in fact, we are giving priority to those
situations where there has been an agreement between the institu-
tion and the tribe to try and get those out in the Federal Register
as soon as possible.

Senator INOUYE. If the $400,000 is appropriated, those would be
published?

Ms. STEVENSON. Yes, sir.

Senator INOUYE. Well, I thank you very much. It has been a long
day. I thank all of you for your patience. I thank all of the wit-
nesses, and my apologies to you, Mr. McManamon.

Mr. McCMANAMON. Yes, sir; thank you.

Senator INOUYE. With that, the committee will adjourn, but the
record will be kept open for 3 weeks. If you have any addendum
or new statements, please free to submit them.

Thank you.

[Whereupon, at 1:36 p.m., the committee was adjourned, to re-
convene at the call of the Chair.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF ARMAND MINTHORN, MEMBER, BOARD OF TRUSTEES,
CONFEDERATED TRIBES OF THE UMATILLA INDIAN RESERVATION

Good morning, Mr. Chairman, and members of the committee. I am Armand
Minthorn, member of the Board of Trustees and chair of the Cultural Resources
Commission of the Confederated Tribes of the Umatilla Indian Reservation. Over
the past 3 years, I have served on the Review Committee established by the Native
American Graves Protection and Repatriation Act (NAGPRA). At the April 2000, Re-
view Committee meeting, I was named the Interim Chair of that committee. During
my service to the tribe as well as to the Review Committee, I have witnessed first-
hand the implementation of NAGPRA. What I have seen over the last 2 years has
been disturbing. NAGPRA was passed to protect the human rights of Native Amer-
ican Tribes and individual lineal descendants, However, agency implementation—
particularly that of the Department of the Interior—has failed to carryout the intent
of NAGPRA making repatriation more difficult.

I would like to discuss four elements of the implementation of NAGPRA: (1) con-
sultation with tribal governments; (2) the precedents established by the National
Park Service’s implementation of NAGPRA; (3) the Review Committee; and (4) the

iding Trust Responsibility of Federal agencies toward the tribes. For illustration,

will use the case of Thechaminsh Oytpamanatityt, or the “Kennewick man,” as he
is more commonly referred to. We have been involved in this case since the first
days of the release of the carbon dating results in 1996. Since then, we have strug-
gled against the Department of the Interior, the Department of Justice, the Corps
of Engineers and the media to have our voices heard and our rights respected. To
date, we are not winning this battle.

First, when NAGPRA was passed in 1990, the legislation broadly announced that
Native American Tribes do indeed have a right to protect their ancestors. The stat-
ute made it clear that the tribes are to be an integral component of the decision-
making Frocess through consultation. In the provisions of NAGPRA dealing with in-
tentional excavation, inventories, summaries, and repatriation, consultation is re-
quired. The regulations written by Interior require that consultation be the founda-
tion of the repatriation process. We are disappointed in the form and content of the
consultation process Interior has decided to pursue in the “Kennewick man” case.
Rather than en, a%{:Ain collaborative decisionmaking or meaningful consultation as
required by NAGPRA and Executive Order 13084, Interior has chosen instead to in-
form the. five claimant tribes of the decisions made after-the-fact, and tried to con-
vince us that they are doing this “for our own good.” This is not consultation as re-
quired by NAGPRA.

The decision by Interior to go forward with DNA analysis of the “Kennewick man”
is a good example of the failure of the consultation process. On February 18, 2000,
the Department of the Interior made the final determination to conduct DNA analy-
sis on the “Kennewick man.” All five claimant tribes—the Umatilla, Yakama, Nez
Perce, Colville, and Wanapum—uniformly opposed DNA testing, even to the point
that we were willing to go forward with a cultural affiliation determination without
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DNA results and defend that decision in court. Interior, however, decided that it
was in its best interests to do those tests. They did so even though their own experts
agreed with the tribes that DNA results could not possibly show cultural affiliation,
and the insignificant likelihood of the presence of any viable DNA was grounds
alone not to conduct the tests.

The precedent of using DNA evidence to show cultural affiliation struck a dev-
astating blow to the pursuit of repatriation throughout the Native American com-
munity, a reality that is only now becoming clear. Interior’s reliance on DNA testing
is being construed as an open invitation to all Federal agencies and museums to
allow such testing on their collections. We have received requests, and are aware
of other requests around the country, to do DNA analysis on Native American skele-
tons. While I will concede that there will be cases where testing is necessary, the
decision must be made with the tribes, not for the tribes. Any other avenue removes
the tribes from the repatriation process and is contrary to the intent of NAGPRA.

Interior has not only ignored the tribes in implementing NAGPRA. I serve on the
Review Committee as the Interim Chair and recently we made recommendations to
the National Park Service and Interior staff in furtherance of the implementation
of NAGPRA. These recommendations for administrative reorganization have been
ignored. On other occasions the Review Committee recommended additional appro-
priations to tribes for the implementation of NAGPRA, a recommendation the Park
Service failed to support. In short, I have witnessed serious problems within Interior
in their effort to insure compliance and implementation of the law. Something must
be done to remedy this inadequate performance of Interior.

I would also like to discuss the Trust Responsibility of the Federal agencies imple-
menting NAGPRA. Certainly fulfilling the Trust Responsibility involves following
the letter and the intent of the laws passed to benefit Indians. The Trust Respon-
sibility requires more, however. It requires that the agency implementing the stat-
ute resolve ambiguities in the law in favor of tribal interests. Interior has not been
acting in the best interests of the Tribes nor has it been making decisions which
further the preservation of tribal culture. What should be a cooperative process is
a constant battle and I cannot believe that the members of this committee that sup-
ported NAGPRA intended this result.

Interior’s decisions directly conflict with the plain meaning and the intent of
NAGPRA. Because of the nature of archaeology, a science based in part on conjec-
ture, the further back in time you go, the more difficult it is to show a high level
of certainty. We are not going to achieve certainty in this case. We acknowledge the
difficulty in showing cultural affiliation for remains that are 9,000 years old. The
“Kennewick man” litigation has exposed the difficulty in achieving NAGPRA'’s intent
in returning ancient remains to their claimant tribes. Nevertheless, we have submit-
ted evidence which, under prevailing archaeological theories and NAGPRA, should
be sufficient to indicate a cultural affiliation to our ancestor.

Unfortunately, we are now faced with scientists who wish to reexamine and rede-
fine every theory about the peopling of the Western Hemisphere. Many new theories
have little foundation, yet they wish to study, dissect and destroy our ancestors to
prove or disprove these theories. This focus in physical anthropology and archaeol-
ogy has resulted once again in tribal ancestors being used as test subjects in experi-
ments. Additionally, tribes are forced to disprove these theories in order to show ar-
chaeological continuity for cultural affiliation. NAGPRA placed the burden on the
tribes to prove cultural affiliation to support a claim for repatriation. NAGPRA was
not intended to force tribes to prove their entire history in order to justify repatri-
ation.

Mr. Chairman, members of the Committee, today I have given you some disturb-
ing news about how NAGPRA is being misapplied by agencies at the expense of the
tribes, primarily to avoid litigation. I urge you to use whatever methods are at your
disposal to inform these agencies that this is unacceptable, NAGPRA does not need
to be amended to accomplish this. However, the agencies and museums implement-
ing this statute must be made aware, in the strongest terms possible, that NAGPRA
was passed to secure the human rights of tribes to protect their ancestors. It was
not intended, and should not be used, as a backhanded way to accomplish scientific
study of questionable merit under the guise of determining cultural affiliation.
Thank you.
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PREPARED STATEMENT OF JEFFERSON KEEL, LIEUTENANT GOVERNOR, CHICKASAW
NATION

Good Morning.

Thank you for the opportunity to address this important issue concerning Native
people. My name is Jefferson Keel and I am the Lieutenant Governor of the Chicka-
saw Nation. I am honored to be selected to appear before this honorable committee.

The Chickasaw Nation considers all graves and contents of the graves of our an-
cestors as sacred sites. We are aware of thousands of human remains, funerary ob-
jects, artifacts and other objects that have been determined to be of Chickasaw ori-
gin, that have been removed from the graves of our ancestors and still remain in
the custody of repositories throughout the country.

The Native American Graves Protection and Repatriation Act [NAGPRA] man-
dates that all institutions or agencies which receive Federal assistance and who are
in possession of these items to provide inventories of those items to tribes, and al-
lows tribes to present claims to these items. Other Federal laws and regulations re-
quire all Federal agencies and agencies that receive Federal funds to consult with
Indian tribes on all issues concerning NAGPRA or actions that may affect Native
American graves or sacred sites.

Today, in spite of Federal mandates, many States refuse to recognize the rights
of Native American tribal governments to consult on important issues. State agen-
cies often interpret the law to suit their individual needs, especially regarding con-
struction projects, such as highway or urban development projects. Our requests for
consultations regarding the construction projects are often ignored or delayed until
construction results in the discovery of human remains. When states are unwilling
to consult with Indian tribes, the tribes must seek assistance through the National
Park Service, a branch of the Fish and Wildlife service of the U.S. Department of
the Interior, which further delays or disrupts the consultation or negotiation proc-
€ess.

The National Park Service is often slow to respond due to limited staff and the
sheer number of requests, a lack of knowledge of tribal customs, and/or a lack of
experience in dealing with Indian tribes. There are also pressures by the scientific
community to conduct lengthy and unreasonable studies of our ancestors and arti-
facts. The Native American Graves Protection and Repatriation Review Committee
is appointed by the Secretary of the Interior to settle disputes that arise when more
than one tribe makes a claim for remains, artifacts, or any grave goods. The com-
mittee is also charged with the responsibility for actions to be taken on items that
are considered to be “culturally unaffiliated,” or items that lack definite tribal iden-
tity due to the age of the item.

NAGPRA defines cultural affiliation as “a relationship of shared group identity
that can be reasonably traced historically or prehistorically between a present day
Indian tribe or Native Hawaiian organization and an identifiable earlier group.”
Many scientists and state officials seek to narrow this interpretation by demanding
that present day federally recognized tribes prove a biological relationship to an ear-
lier group. The statute provides that where cultural affiliation is not established in
an inventory or summary, “the remains should be expeditiously returned where the
requesting tribe can show cultural affiliation by a preponderance of evidence based
on geographical, kinship, biological, archaeological, anthropological, linguistic, folk-
loric, oral tradition, historical, or other relevant information or expert opinion.”

The Chickasaw Nation feels that the determination of cultural affiliation of Na-
tive American human remains, funerary objects, artifacts, and objects of cultural
patrimony should be accomplished by the affected tribes. Determination of cultural
affiliation must be made in consultation with Native American tribal governments,
Alaskan Native communities and Native Hawaiian organizations. We feel that re-
gional committees of tribal representatives could better define and determine the af-
filiation of all of these remains, artifacts, and burial goods. The regional committees
could then report their findings to the National Review Committee for finalization
and report to Congress.

We would prefer that the Secretary of the Interior transfer authority for the
NAGPRA program from the National Park Service to the Secretariat of the Depart-
ment of the Interior, and that the NAGPRA program be administered by staff hav-
ing sufficient seniority, program knowledge, and experience implementing the stat-
ute. We request that Congress ensure that the re-delegation to the Secretariat of
the Department of the Interior is completed in its deliberations regarding the 2001
budget for the Department of the Interior. Again, thank you for this opportunity to
appear before this body today.
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PREPARED STATEMENT OF ROSITA WORL, PH.D., SEALASKA CORPORATION AND
SEALASKA HERITAGE FOUNDATION WASHINGTON, DC

I believe that Congress took a very bold and courageous step in enacting the Na-
tive American Graves Protection and Repatriation Act. I realize that a few interest
groups opposed its enactment and continue to assert that this law challenges the
very basic precepts of science and the values the larger society. However, from the
Indian perspective, I think that the act moves toward rectifying some of the injus-
tices perpetuated against the indigenous people of this continent. I thank this com-
fnittee for its resoluteness and its efforts to ensure the full implementation of this
aw.

My objective today is to share with you in a small way the initial benefits we have
found in implementing NAGPRA and to outline one of our most immediate concerns.
In my humble view, the Repatriation Act holds great promise, not only for the Na-
tive community, but to the contributions of knowledge it offers to the greater public.

However, before I begin, I am compelled by our cultural protocols to advise you
who I am in our society. For the record, my name is Rosita Worl. Within the Tlingit
community, I am also known as Yeidiklats’ok of the Eagle Chilkat moiety. I am a
member of the Thunderbird Clan from the House Lowered from the Sun in
Klukwan. I serve as President of the Sealaska Heritage Foundation and as a profes-
sor of anthropology at the University of Alaska Southeast. I am also a member of
the Board of Directors of the Alaska Federation of Natives and Sealaska Corpora-
tion.

Sealaska Corporation was created by Congress to implement the settlement of the
aboriginal land claims in Southeast Alaska. It is a federally recognized tribe for the
special statutory purposes of NAGPRA. The Sealaska Heritage Foundation address-
es the cultural and educational issues of the 30,000 Indians of Southeast Alaska on
behalf of Sealaska Corporation.

Sealaska was most pleased to host the NAGPRA Review Committee members and
participants in its April meeting in Juneau and to observe and participate in its
committee meetings. I commend the committee and NAGPRA staff for holding its
meetings throughout the country where Native Americans, who have great interest
in the success of repatriation, reside.

I realize that this committee has more often heard of the problems associated with
NAGPRA. 1 would like to provide a glimpse of its benefits.

Recently, 1 was invited to a gavesite ceremony of a Tlingit who had been re-
interred after his repatriation. We could sense his spirit and the spiritual forces,
which abounded in the area which we have known as our homeland for thousands
of years. We Tlingit believe that the spirits of our ancestors remain simultaneously
with their human remains and in the land behind the forest. Our ancestors return
to us to speak of their needs and wants. We attempt to respond to them in our cere-
monies. In the present period, and under the current circumstances or the removal
of our ancestors from their home, we are now additionally obligated to seek the re-
turn of our ancestors’ remains and restoration of their spirits to their homeland.

In this particular case, the return and the spiritual restoration of our one of our
ancestors was achieved under NAGPRA. However, a collaborative effort between the
Tlingit and the National Museum of Natural History continues that will yield mul-
tiple benefits that otherwise might not have occurred. A project is underway to
record clan histories, migrations, and unexpectedly, additional information in the
field of ethnobotany. This information has been traditionally transmitted through
oral traditions, but we now have the occasion to record this information and ensure
its preservation and transmission to future generations who may not have the same
opportunities to learn through oral traditions. NAGPRA, in this case, facilitated the
acquisition and preservation of knowledge that was previously known only in the
minds of a few elders and clan leaders.

I have also been privileged to be involved in the repatriation of clan objects to
their homeland. Although I know that some members of the larger society may not
understand nor accept our beliefs, we know that the spirits of our ancestors—some
of whom may be creatures of the land, sea and air—reside with our clan objects and
crests. We belief that the spirits of our ancestors, who used these objects in their
life, are also associated with the objects.

I wish that members of this committee could see the joy, but sometimes laced
with tears of sadness that overcomes our people in the return of our ancestral spir-
its and the few objects that have been returned and repatriated. Perhaps it may be
that someday you will be able to attend one of our ceremonies to which you will
always be welcome, but nevertheless, for now I invite you to share in our happiness
and in our hopes for the future that you, through the enactment and implementa-
tion of NAGPRA, have made possible.
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I must now address a major problem that we have perceived in the Native com-
munity. With the permission of Albert Kookesh, chairperson of the Alaska Federa-
tion of Natives, I share with you an issue that he has raised with the Alaskan Con-
gressional Delegation.

The Native American and Hawaiian Community has repeatedly voiced its con-
cerns that the responsibility of implementing NA({PRA has been delegated to the
National Park Service Consulting Archaeology Office by the Secretary of Interior.
We have come to the conclusion that the Consulting Archaeology Office is reluctant
to comply with the objectives of NAGPRA, and in the past we have noted specific
instances to substantiate our assertion.

For the record, I would like to cite one of those cases in which the Park Service
has failed to promulgate action to ensure compliance with NAGPRA. The U.S. Attor-
ney for the District of Colorado investigated the failure of the Taylor Museum for
Southwestern Studies of the Colorado Spring Art Center to prepare a written sum-
mary of Native American cultural items in its collection as of November 16, 1990
and then to provide this summary to the DOI Consulting Archaeologist by Novem-
ber 16, 1993. The U.S. Attorney’s office further investigated the Taylor Museum’s
sallle of a Tlingit Raven Rattle from its collection on November 18, 1993 to a private
collector.

My understanding is that the Attorney General’s office thought that the Taylor
Museum might be criminally liable. However, instead of pursuing criminal sanction
against the museum, the AG’s recommended to the Secretary of the Interior to con-
sider assessing the museum a civil penalty for its failures to comply with NAGPRA.
I am also of the understanding that the private collector was to be prosecuted for
illegally trafficking in Native American cultural items subject to NAGPRA.

We have inquired about the disposition of this case as recently as last April in
the NAGPRA committee meeting in Juneau. The NAGPRA office has yet to advise
of any action. We can only be le%t with the impression that the NPS Consulting Ar-
chaeology Office has a fundamental conflict of interest in implementing NAGPRA
and is adverse to its implementation.

During the course of the April NAGPRA Committee meeting in Alaska, the con-
flict of interest issue again emerged as a major concern, not only by the Native
American participants, but this time by the Committee itself. The NAGPRA Com-
mittee adopted a recommendation to transfer the NAGPRA Office from the National
Park Service to Office of the Secretariat of the Department of the Interior. I under-
stand that concern over the conflict of issue was heightened by the refusal of the
Park Service to consider a specific NAGPRA Committee recommendation without
even the slightest hint of discussion with the Committee.

Without getting into the specifics of the recommendation offered by the NAGPRA
Committee, we believe that the standing of the NAGPRA Committee has been seri-
ously undermined and that action must be taken to restore confidence in the
NAGPRA process. We wholeheartedly support the NAGPRA Committee’s rec-
oix‘m}rlxeri;iéaﬁion that the NAGPRA office be transferred to the Office of the Secretariat
of the "

A continuing problem is inadequate funding to imflement NAGPRA. Repatriation
holds great promise, but the intent of NAGPRA will not be fulfilled without suffi-
cient funding. We in Alaska have supported the NAGPRA Committee’s rec-
ommendations to Congress to appropriate a minimum of $5 million to reduce the
backlogs and improve the implementation of the act. We think this is a modest re-
quest for a national program of great significance.

Our tribal institutions must meet the basic and immediate needs of our tribal
members in addition to addressing a myriad of political and economic issues con-
tinuously threatening our communities and our rights. More often, repatriation, un-
derstandably, takes a secondary griority to housing, education, and the basic phys-
ical welfare of our members. Although we continue to attempt to find other funds,
we are currently dependent on Con%essiona] funding. This year, the Central Coun-
cil of Tlingit and Haida Indians of Alaska, which has taken the lead in implement-
ing NAGPRA, did not receive funding.

n a recent region-wide clan meeting, our clan leaders directed that we dedicate
ourselves to restoring social and spiritual harmony and balance in our communities.
We have adopted this directive as our New Millennium objective to ensure our cul-
tural survival as Tlingit, Haida, and Tsimshian Indians. Honorable Senators, we
know that the return of our ancestors and our clan objects, that are sacred in our
world, are essential to achieve balance and harmony, and we dedicate ourselves to
this objective. We implore this Senate Committee to ensure full implementation of
NAG(g(I;‘ > }:md gve are forever gratified for the support you have demonstrated.

nulcheesh.
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United States Senate Committee on Indian Affairs
Testimony of Martin E. Sullivan
Member and former Chairman
Native American Graves Protection and Repatriation Review Committee
July 25, 2000

My name is Martin E. Sullivan. I am presently chief executive officer of Historic St. Mary's City,
the museum of history and archaeology at the site of Maryland’s first colonial capital. Formerly I
was director of the Heard Museum in Phoenix, Arizona, from 1990-1999.

I've served for the past eight years as a member of the Review Committee overseeing
implementation of the Native American Graves Protection and Repatriation Act (NAGPRA). My
first five-year appointment to the NAGPRA Review Committee came through nomination by the
Armerican Association of Museums. Together with another original member, Tessie Naranjo, I
was named by Secretary Babbitt to an additional three-year term that expires this year, and I served
as chairman for the past year. I have personally participated in a large number of repatriations of
Native American and Native Hawaiian human remains, sacred objects, and objects of cultural
patrimony.

It is a particular honor to offer these remarks to the distinguished members of the Senate
Committee on Indian Affairs. Your leadership in enacting NAGPRA and your continuing
concern for its proper implementation have been indispensable sources of guidance and support to
all those who support its goals, as I do.

I wish to comment on five specific topics:

. a serious concern among many tribes and museums that the National Park Service has
failed to act expeditiously to reduce backlogs in the processing of NAGPRA business,
especially publication in the Federal Register of notices of intent to repatriate;

. arelated concern that the recent reorganization of NAGPRA staff seems to have increased,
not diminished, the problem of conflict of interest between the Park Service’s internal
operations and its national oversight responsibilities for NAGPRA compliance;

. the need for the Department of the Interior to take action soon on regulations regarding
disposition of unclaimed remains and so-called “culturally unidentifiable” human remains;

. the disturbingly uneven levels of compliance with NAGPRA by Federal agencies,
including units of the Interior Department, the Department of Defense, and the Agriculture
Department; and

. the continuing need for more adequate funding of the national grant program, enabling
tribes and museums to research and carry out repatriations.

1
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The Review Committee’s formal rec&)mmendations on these and related issues are outlined in the
attached document signed by all of our members on April 4, 2000, when the Committee met in
Juneau, Alaska. (Attachment 1)

. As to the first concern about backlogs i SSi atriati
calls to your attention a memo dated June 2, 2000 fmm Mr John Robbms, Assistant
Director of the National Park Service for Cultural Resources Stewardship and Partnership.
(Attachment 2)

He indicated that as of that date there was a backlog of 236 notices for Federal Register
publication, of which the Park Service designated 38 as “priority.” What this means is that, in at
least 236 instances, repatriations were unable to be completed in a timely manner despite
agreement between the claimant tribes and the museums or federal agencies involved.

At its hearing last spring, your Committee heard testimony about the backlog that existed then, and
about the National Park Service’s stated intention to solve the problem. Unfortunately, the
problem continues to grow. NPS took nearly nine months to accomplish an internal restructuring
of its NAGPRA unit, and only recently has it begun to hire additional contractual staff to clear up
the accumnlated backlog of notices. The Review Committee realizes that this is a daunting
administrative task, and we have expressed our commendation for the hard work of Dr. Frank
McManamon, Dr. Timothy McKeown, and their National Park Service staff colleagues who were
charged with implementing the law nationally.

However, it seems to me and my colleagues on the Review Committee that the spirit of urgency
and national priority that once characterized NAGPRA in its early years is being seriously
compromised by this growing stack of unprocessed repatriation actions. We respectfully urge the
Senate Committee on Indian Affairs to consider the consequences of the backlog.

. The Review Committee’s second concern 1s also related to National Park Service oversight.
In 1999 members of the Committee met with senior officials of the Department of the
Interior to voice our concern about the conflict of interest we foresaw between NPS’s
national oversight of NAGPRA compliance standards and its own internal compliance
obligations at the level of individual parks and regions.

A specific case that demonstrates this serious problem of conflict of interest is a dispute heard by
the Review Committee in 1999 between the Hopi Tribe and Chaco Culture National Historical
Park.

In a letter dated January 10, 2000, the Review Committee made advisory findings and
recommendations urging Chaco Culture Park to withdraw its published Notice of Inventory
Completion on human remains because the Committee believed unanimously that the consultation
process and the determination of cultural affiliation made by the Park is not consistent with the
standards anticipated in the NAGPRA legislation. We reached this conclusion only after lengthy
careful review of materials submitted by both parties to the dispute.

2
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On February 18, 2000, I received a letter to the Review Committee from Ms. Karen P. Wade,
director of the Intermountain Region of the National Park Service, explicitly rejecting the Review
Committee’s proposed recommendations for re-evaluation of cultural affiliation. This is the first
instance in which a party to a NAGPRA dispute has declined to accept the Review Committee’s
findings.

Essentially, the Intermountain Region of NPS chose to make an independent interpretation of the
law's requirements. The NAGPRA national oversight office, also administered within the
National Park Service, has either not provided internal policy advice to the Region director or has
acquiesced in her position.

Thus, the Hopi Tribe and other Pueblo tribes who support the Hopi claim in this dispute now have
no alternative but to take the dispute to Federal court, an obviously expensive and drawn-out
process. I well recall that, when NAGPRA was being debated ten years ago, the Senate and the
House of Representatives hoped to minimize litigation by setting up the dispute resolution
mechanism under the purview of the Review Committee. Now a unit of the National Park Service
itself is taking a stand that makes litigation the only remaining option.

As noted in item 3 of our attached Recommendations of April 4, 2000, the Review Committee
continues to believe that implementation of NAGPRA would be strengthened, and the possibility
of conflict of interest minimized, by placing the national oversight office within the Secretariat of
the Department of Interior rather than retaining it in the National Park Service. This view is also
held by a number of Indian tribes and Native Hawaiian organizations that have communicated their
concerns to you.

We on the Review Committee were disappointed in the partial NPS reorganization that occurred
earlier this year. NAGPRA administrative responsibilities were divided among several managers.
General NAGPRA compliance, including policy guidance to the tribes, museums, and Federal
agencies, has been assigned to the Assistant Director for Cultural Resources Stewardship and
Partnerships in the National Park Service, a manager with no prior experience or expertise in the
complexities of NAGPRA.

Some of us gave this arrangement the benefit of the doubt, but as time passes it is becoming clear
that the new structure is, to say the least, not an improvement. Senior NPS program officers who
do have extensive experience and who have earned the confidence of the field have been shifted
out of this critical area of responsibility only to be replaced by consultants with minimal
experience. I know that most if not all of my colleagues on the Review Committee agree that this
is not the solution we expected, and it certainly does not deal with the pressing need for well-
informed, objective guidance to the field.

. As to our third concem, the legislation specifically charged the Review Committee with
“compiling an inventory of culturally unidentifiable human remains that are in the
possesston or contml of each Fedeml ngency and museum. md recommzndmg specific
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For nearly five years, the Review Committee received testimony from interested individuals, tribes,
and organizations at meetings held in all parts of the United States, including Hawaii and Alaska.
We carefully reviewed several hundred written comments on drafis of the proposed standards for
disposition. We heard from scores of Native American people who urged respect for the remains
of the dead and for the claims of their descendants.

At its Jast meeting in Juneau, Alaska, the Review Committee completed a final draft of its
recommendations, which have now been forwarded to the Secretary of the Interior. Our
recommendations acknowledge that very ancient remains such as the so-called Kennewick Man
and the Spirit Cave ancestor do pose difficult questions about cultural affiliation that need to be
resolved on a case by case basis in consultation with the tribes that occupy or formerly occupied
the lands where such remains are found.

However, we on the Committee believe strongly that most designations of remains as “culturally
unidentifiable” stem from much more common situations such as the possibility of multiple
potential claimants, or the absence of Federal recognition by an otherwise qualified tribal claimant.
We believe it is jal to age actions that reduce the number of truly unidentifiable
remains to an absolute minimum.

Thus, the Review Committee endorses the creation of regional coalitions of tribes to act
collectively in making claims for Native American remains from their regions, as well as
agreements among Federally recognized tribes that support the repatriation claims of non-Federally
recognized tribes in order to enable otherwise legitimate claimants to participate in the process.

As I indicated, the recommendations of the Review Committee are now in the hands of the
Department of the Interior. Two actions are now urgently required. The Interior Department
needs to allocate staff resources to compile the national inventory of so-called unidentifiable
remains, based on records submitted by museums and federal agencies, and to distribute that
national inventory to all Indian tribes and Native Hawaiian organizations with standing under
NAGPRA. Secondly, the Secretary must promulgate regulations (43 CFR 10.11) that enable all
affected parties to move ahead in resolving the disposition of unidentifiable remains. We urge the
Senate Committee on Indian Affairs to communicate the urgency of these actions to the Secretary.

We are equally anxious to see progress on the promulgation by.the Secretary of regulations (43
CFR 10.7) on the disposition of unclaimed human remains from intentional archaeological
excavations or inadvertent discoveries. No draft text has yet been made available to the Review
Committee or to other interested parties for review and comment.

. The Review Commmee s fomth concern is the growing body of ewdcnce that a number of
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Since 1997 it has become increasingly apparent to the Review Committee that some agencies or
regional management units of agencies are far behind the timetable set forth in the law in
compiling inventories of their collections, consulting with tribes, and implementing disposition of
existing collections or consultation processes for new discoveries. Most agencies have been
forthcoming in their submission of data, but they report an inability to move faster in complying
with the law’s requirements. One agency indicated that its existing level of resources will not
enable it to complete inventories until as long as twenty years from now!

Museums and universities whose primary funding does not come from the Federal government
have, by and large, succeeded in finding the resources to meet the timetable set forth in the law.
Only six such institutions out of many hundreds are not yet in compliance, and all six appear to

be making progress under administrative forbearance from the Interior Department. It is
dismaying that Federal agencies are, in some cases, so far behind their non-Federal counterparts,
and we strongly hope that each agency will request adequate budget appropriations to accelerate
their compliance efforts.

. The last topic of this testimony is the continuing need for gn increase in funding for the
NAGPRA grant program to enable Indian tribes, Native Hawaiian organizations, and
museums to conduct research and consultation. The Committee urges that at least $5
million be available annually for this purpose, doubling the currently available amount.

We noted that $2,472,000 was made available by the Interior Department for such grants in FY
2000, and $2,496,000 in FY 1999. The Review Committee was pleased to learn that two-thirds of
each year’s funding has gone to Indian tribes and Native Hawaiian organizations. We expect that,
far from diminishing, the need for NAGPRA grants will grow as more information about
collections b available to Indian tribes and Native Hawaiian organizations.

However, we are concerned at what appears to be an unexpected internal reallocation of grant
funds into administrative costs. In FY 2000, for example, an analysis provided to us by NPS
reports that only $2,252,000 of the $2,472,000 intended for grants was actually encumbered for
that purpose, and that the remaining $220,000 was used for grants administration on top of an
additional $169,000 already budgeted for grants administration. A similar practice was apparently
followed in FY 1999, when $160,000 in grant funds were added to the already-existing
administrative line. Iknow that the charges for publication of notices in the Federal Register have
gone up as the amount of business has increased, but I do wonder if it is considered appropriate to
transfer money earmarked for grants into an administrative line item.

Distinguished members of the Conmittee, in conclusion I wish to offer some brief personal
remarks about what has happened since the passage of NAGPRA in November of 1990, ten years
ago. At that time it was described by many as a long-overdue human rights initiative. After ten
years of personal experience, I emphatically agree.
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NAGPRA does not provide perfect answers to every issue it addresses. The concerns 1 have
described today are evidence that improvements are needed, perhaps even requiring amendment of
the legislation. However, NAGPRA has in my opinion done what its framers in the United States
Congress hoped for. It has provided a balanced, deliberate, and consistent process for
documenting sensitive collections and discoveries, mandating appropriate consultation, and
facilitating repatriations and reburials. In the big picture, the law works.

Contrary to the fears of many of my museum colleagues a decade ago, NAGPRA has not led to a
hasty, highly politicized “raiding” of important research collections. If anything, it has become
clear that the questions surrounding repatriation are at least as challenging for Indian tribes and
Native Hawaiian organizations as they are for curators and museum directors. The burden of
accepting responsibility for proper care and repose of long-separated dead relatives and powerful
spiritual objects is an immense one for Native people, and this somber business will not be finished
for a long time.

1 salute the courage and persistence of those in Native communities who regularly sacrifice their
time and privacy, and even their personal financial resources, to carry on the work of repatriation.
For those of us whose careers are in museums, I must add that NAGPRA has radically redefined
the ethical standards and practices of our profession, perhaps an unanticipated outcome but one
that has made museum workers wiser and better stewards of this nation’s cultural patrimony.

Those of us, just a dozen people in total, who have served on the NAGPRA Review Committee
agree that we have traveled together on a most remarkable journey during this past decade. We’ve
engaged in inter-cultural encounters that have sometimes been painful but profoundly moving.
We’ve discovered new dimensions of tolerance, patience, and mutual respect, I will always
appreciate the honor of participating in this experience, and I thank this committee and your
colleagues in both houses of the Congress.

Martin E. Sullivan

Chief Executive Officer
Historic St. Mary’s City
P.O. Box 39

St. Mary’s City, MD 20686

(301) 862-0960
mesullivan@osprey.smem.edu



Attachment 1

RECOMMENDATIONS OF THE
NATIVE AMERICAN GRAVES PROTECTION
AND REPATRIATION REVIEW COMMITTEE

April 4, 2000

Authorized by the Native American Graves Protection and Repatriation Act (P.L. 101-
601), the Native American Graves Protection and Repatriation Review Committee has
served since 1992 to monitor and review implementation of the statute. At its April 24,
2000 meeting, the committee made the following recommendations:

" 1. Cost to Comply with NAGPRA. The committee recommends that Congrcss
appropriate the following amounts for FY 2001 to reduce backlogs and improve
implementation of the statute:

. At least $5 million in grants to Indian tribes, Native Hawaiian organizations, and
museums;

. The amounts requested by the administration that are targeted for each Federal
agency’s compliance efforts.

" The Committee also recommends that the President request the same amounts listed
above in his FY 2002 budget proposal.

2. Cost of Administering NAGPRA. The committee recommends that Congress
appropriate the President’s request of an additional $400,000 in FY 2001 to improve
administration of the statute, and that the President request the same amount be continued
in his FY 2002 budget. The committee urges that priority in the use of funds be given to
completion of the inventory of culturally unidentifiable human remains required under
Section 8(c)(5) of the statute.

recommcnds tha.t the Secrctary of the Intenor place the NAGPRA admmxstra.uve
structure within the Secretariat of the Department of the Interior, rather than retaining it
in the National Park Service, in order to address continuing concems about administrative
conflict of interest. The committee further urges the Secretary of the Interior to assure
that the NAGPRA program is administered by staff having sufficient seniority, program
knowledge, and experience in implementing the statute. We recommend that Congress
consider these issues in its deliberations regarding the FY 2001 budget for the
Department of the Interior.

4. Federal Compliance. The committee reiterates its concern that Federal agencies have
lagged far behind non-Federal museums in complying with NAGPRA, thus creating
serious impediments to Indian tribes in their dealings with these agencies, and it
recommends that the Designated Federal Official and the respective oversight committees
of the Senate and the House of Representatives renew their scrutiny of Federal agency
compliance.
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5. Amendments. The committee recommends that Congress amend the statute to:

. Protect Native American graves on state or private lands from grave robbing and
other forms of destruction;

. Provide monies collected as civil penalties under 43 CFR 10.12 to the Secretary
of the Interior to further enforcement activities;

° Permut Indian tribes and Native Hawaiian organizations to carry out reburial of
repatriated human remains on Federally managed lands from which those remains
were originally taken;

. Exempt sensitive cultural information from the Freedom of Information Act
(FOIA) when it invoives material that is presented by an Indian tribe or Native
Hawaiian organization solely for the purpose of documenting cultural affiliation
or asserting a right to specific sacred objects or items of cultural patrimony.

. Expand the Committee’s purview to explicitly recognize its role in recommending
the disposition of funerary objects associated with culturally unidentifiable human
remains.

** The committee respectfully submits these recommendations with the full and unanimous
support of all members.
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Martin Sullivan, committee chair

Juneau, Alaska April 4, 2000
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— - Attachment 2
T A
United States Department of the Interior

NATIONAL PARK SERVICE
1849 C Sereet, NW.
Washington, D.C. 20240
IN REPLY REFER TO"

H30(2251) JUN 2 2000
Memorandum
To: Chair, Native American Graves Protection and Repatriation Review Co
From: Assistant D: , Cultural R Stewardship and Partnerships] -
Subject: Report of general NAGPRA activities

The following information is provided per item 4 of the Action List developed at the April 2-4, 2000 review
committee meeting. If you have questions regarding this information, please let me know and we will seek
to clarify the information in subsequent reports.

Backlog in publishing Federal Register notices: As of May 25, 2000 ~ 236 notices, of which 38 are
“priorty.”
Current status of six institutions under “forbearance™ See attachment 1

1) Current status of civil penalties: See attachment 2.
2) Verification of statute of limitations: See attachment 3.

FY1999 and FY2000 NAGPRA appropriations and FY1999 actual expenditures: See attachment 4.
FY2000 NAGPRA workplan: See attachment S.

Current status of Spirit Cave decision: I discussed this with Marilyn Nickels of the Bureau of Land
Mmgement,whodxsa;ssedd:emﬂuwnhBLMmﬂ‘mslblefotNm BLM is evaluating

ion ided in De ber by the tribe. A decision is in p and probably will be
avmlablemeulySummer

Status of regulations

1) Civil penalties (43 CFR 10.12): Revision of the interim regulation (published in Federal
Register, January 13, 1997), based on public comments to the interim regulation, are nearly
completed. Once NPS approves the revision, review and approval by DOI and OMB will
follow, then publication of the final regulation in the Federal Register.

2) Future applicability (43 CFR 10.13): Text of the section as proposed rules, drafted in
consultation with the review committee, has been reviewed within DOI. After comments from
this review are add! d, the revised prop ‘mlesealmw:llberevwwedmdappmvedby
NPS and DOI, then sent to OMB for review and publication in Federal Register for public
comment.




)

3) Disposition of unclaimed human remains ... (43 CFR 10.7), and disposttion of culturally
unidentifiable human remawms (43 CFR 10 11). B May and December 2000, draft texts for
proposed regulations will be developed for discussion with the review committee at its
December meeting. The review committee’s recommendations to the Secretary will be
considered in drafting these regulations.

4) Amendments to clarify sections on intentional archeological excavations (43 CFR 10.3) and
inadvertent discoveries (43 CFR 104): We are considering whether to make amendments
providing for addttional information about consultation with tribes, the factual basis needed for
decision-making, and documentation relevant to these sections. This also might be handled by
developing less formal guidance, as discussed with the review committee at the Salt Lake City
meeting. We will attempt to have either draft text for proposed regulation amendments or draft
guidance text for the review committee in December.

h. (incorporated in g. above)

1. I ing pond Eastern Band of the Cherokee Nation, dated May 16, 2000 (see
attachment 6) NPS ed prior correspond from the West Virginia Division of Culture and
History (West Virgima’s State Historic Preservation Office) with questions regarding definttions and
responsibilities under NAGPRA NPS is replying to WV-SHPO and assisting WV-SHPO with these
questions.

Attachments

cc. NAGPRA Review Committee Members w/attachments
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FY2000 NAGPRA funding
Funds available
2,472,000 NAGPRA grants
169,000 NAGPRA grants administration
195,000 Supplemental NAGPRA funds provided by NPS
270,000 2275-0002-669 (NAGPRA base)
3,106,000 Total available
Funds distributed
2,252,000 NAGPRA grants
195,000 2251-CGZ (NPS supplemental)
169,000 2275-672 (NAGPRA grants administration)
270,000 2275-0002-669 (NAGPRA base)
220,000 2275-0001-669 (NAGPRA grants administration)
3,106,000 Total distributed
FY1999 NAGPRA funding
Funds available
2,496,000 NAGPRA grants
159,000 NAGPRA grants administration
284,000 2275-669 (NAGPRA base)
2,939,000 Total available
Funds distributed
2,336,000 NAGPRA grants
159,000 2275-672 (NAGPRA grants administration)
284,000 2275-669 (NAGPRA base)
160,000 2275-0001-669 (NAGPRA grants administration)
2,939,000 Total distributed

Revised May 30, 2000
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The Native American Graves Protection and Repatriation Act

Testimony of Rebecca Tsosie
Professor of Law, Arizona State University

United States Senate Committee on Indian Affairs
oversight Hearing
July 25, 2000

I have been invited to address the Committee on current issues
related to implementation of NAGPRA, and I appreciate the
opportunity to share these comments with you. I will focus my
conments on the disposition of "culturally unidentifiable” Native
American human remains. As you know, the NAGPRA Review Committee
has followed the statute's mandate by issuing a series of
recommendations for the disposition of these remains, although none
of these recommendations has yet resulted in a final set of rules.
The most recent set of these recommendations was published in the
Federal Register on June 8, 2000. This issue is also the subject
of a National Park Service Grant issued to the Heard Museum in 1998
which sought to hold a three-day meeting (the "Tallbull Forum")
involving a group of 30 participants, composed of representatives
from the Native American, Museum, and Scientific.communities. I
would like to tell you a bit about the history and current status
of this grant, before addressing the broader substantive issues
related to disposition of culturally unidentifiable remains.

Martin Sullivan was the Director of the Heard Museum in 1998,
and he put together the grant proposal for the Tallbull Forum. Mr.
Sullivan requested the -assistance of the ASU Indian Legal Program

in facilitating this meeting. We initially agreed to do so, but
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became concerned when we saw nature of the grant conditions and
began to gain a broader appreciation of the concerns of many Native
people over the process that was to be used in setting up the
Forum. Ultimately, Mr. Sullivan decided not to proceed with the
grant. When Mr. Sullivan left his position, the NPS approached the
Indian Legal Program about assuming responsibility for the grant.
We agreed to do so only if the grant was significantly restructured
to accommodate the legitimate concerns of the Indian Nations. Our
proposal was approved late this Spring, and we are now in the
process of structuring a national dialogue on the issue of
disposition of culturally unidentifiable Native American human
remains. We believe that this dialogue is necessary and important.
We also believe, however, that the product of this dialogue must
facilitate the broader goals of NAGPRA, which involve the federal
government's trust responsibility to Native people and the
interests of Native Nations as sovereign governments.

I. Culturally Unidentifiable Human Remains: What are the Issues
at Stake?

NAGPRA is a statute which protects the cultural, political,
and moral rights of Native people by recognizing their legal rights
to ancestral human remains, funerary objects, sacred objects and
objects of cultural patrimony. As a scholar of federal Indian law,
I would 1like to discuss several aspects of the statute's
implementation which bear on the rights of Native peoples.

First, I would like to highlight the importance of NAGPRA as

one of the only statutes in the history of this country to issue
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enforceable protections for the cultural rights of Native people.
NAGPRA is perceived by many commentators as "human rights
legislation® which guarantees "equal rights™ to Native people, for
example by ensuring their rights to control the disposition of
ancestral human remains and funerary objects. I do not disagree
with this assessment but would like to emphasize the importance of
NAGPRA as a statute which explicitly makes reference to tribal
cultural knowledge and the role of tribal law and custom in shaping
the standards of "ownership" and "cultural affiliation." In that
sense, NAGPRA embodies the federal government's trust
responsibility to ensure Native peoples' cultural survival by
protecting their wunique cultures and ways of understanding
themselves as the indigenous peoples of this land. In short,
NAGPRA protects Native American peoples and their distinctive
cultures, and the legal standards encompassed within the statute
and its regulations must be responsive to these goals.

I am concerned about the tendency of certain groups in
contemporary society to regard NAGPRA as a "compromise" piece of
legislation which must serve the "collective interests" of Indian
people, museums, and scientists. As a scholar of federal Indian
law, I see NAGPRA as an exercise of Congress's plenary power
undertaken in an effort to meet its unique trust responsibility to
Native people. I commend Congress for its sensitivity to the
interests of other Americans. This sensitivity is reflected, for
example, in the composition of the Review Committee, which acts as

an Advisory body and assists in the implementation of the statute.



76

However, I think it bears repeating that Congress's trust
responsibility is to Native people, and the Committee's attention
today should be on whether that duty is currently being met in the
implementation of the statute.

One significant issue related to this, which already has been
the topic of hearings before this Committee, is whether the
statute's administration by the National Park Service is set up in
a way that serves the federal government's trust responsibility to
the tribes. Moreover, a significant concern has been raised over
whether the intensive involvement of archaeologists within the
National Park Service, at the highest administrative levels, has
in fact skewed the implementation of the statute to the
disadvantage of the tribes. This proved to be one of the
fundamental problems with the Tallbull Forum, as it was initially
structured. 1In the original grant proposal, the managers of the
National Park Service's Archaeology and Ethnography Program
retained authority to approve the final participant list and to
prepare an agenda for the meeting. This level of supervision and
control by archaeologists seemed completely inconsistent with the
nature of the NAGPRA process as one designed to serve the federal
government's trust responsibility to Native people.

The second point that I would 1like to make is that
implementation of NAGPRA must support the government-to-government
relationship between the Indian Nations and the United States
government. Indian tribes are not part of the multitude of

“"gtakeholders" who assert an interest in such remains. They are
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separate governments who claim repatriation of their Ancestors as
a political right, much as the United States seeks to repatriate
its dead from war zones such as Vietnam. The physical custody of
the remains may rest with federal museums and agencies. However,
the political right of repatriation rests with the Indian people.
Because of this, the NAGPRA implementation process must respond to
the needs of Indian Nations for adequate consultation. Again, this
was one of the main problems with the Tallbull Forum as it was
initially structured. Many Indian nations did not believe that a
select group of individual Indians (probably not more than 10,
since the grant specified a "balanced representation" from the
tribal, museum and scientific communities) could fairly represent
the interests of all of the sovereign Native Nations in this
country. The Department of Justice is among the entities that has
consistently held full consultations with the Indian nations on
important policy matters. This model should be followed for NAGPRA
implementation.

Finally, it is clear that the legal right to culturally
unaffiliated Native American human remains must build from the
Indian peoples' moral right to control those remains. Several
categories of "culturally unaffiliated" remains trigger substantial
moral issues which must become a factor in the dialogue. For
example, a mere century ago, many Indian Nations were officially
at war with the United States. The deceased Ancestors who are in
the custody of the museums and agencies are in many cases the

victims of that bitter war. They may be T"culturally
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unidentifiable" because their removal from the battlefields to the
museums was done without the appropriate care to preserve their
actual identity. They may also be "culturally unaffiliated"
because the remains belong to a group that did not survive into the
present. Some would argue that if a tribe was "exterminated," no
contemporary group can claim the remains. However, on moral
grounds, a contemporary Native group that survived this genocidal
history and claims kinship with the other group may well have the
right to step in and claim the remains. And what about the remains
of very ancient Ancestors? These remains may be claimed by Native
people based on a cultural or traditional understanding of kinship
rather than some demonstrated "genetic" descendency. Moreover,
Indian Nations may possess treaties with the United States
government in which they were assured that their cession of land
did not entail a cession of rights to care for their deceased
Ancestors. Nothing in those treaties conditions this right on
subsequent genetic testing to prove "cultural affiliation." Nor
does NAGPRA have such a provision. Rather, the statute
specifically allows "cultural affiliation" to be established based
upon geographical, kinship, folkloric, oral tradition, historical,
or other relevant information or expert opinion." And the canons
of construction applicable to both treaties and federal statutes
concerning Native people specifically provide that ambiguities must

be construed in favor of the Native people.1

! See Cohen's Handbook of Federal Indian Law 221 (1982
ed.). See also Choctaw Nation v. United States, 318 U.S. 423, 431-
32 (1943) (treaties should be liberally comstrued in favor of the

6
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IX. The Review Committee's Recommendations:

The Review Committee has issued draft recommendations on
several occasions. The history of this process illustrates some
of the tensions over the disposition of culturally unidentifiable
human remains, and thus I will briefly summarize the history of
these recommendations for you before addressing the current
situation. In 1995, the Review Committee recognized a "principle
in the act that assigns responsibility for what happens to human
remains and associated funerary objects to lineal descendants and
culturally affiliated tribes." Building on this principle, the
Committee acknowledged that unaffiliated remains are "nonetheless
Native American, and they should be treated according to the wishes
of the Native American community." The Committee recommended that
the ultimate decision about disposition of such remains *"should
rest in the hands of Native Americans," although non-Natives could
have input in the process. The Committee acknowledged that the
scientific and other values asserted by various interest groups
could not supersede the "spiritual and cultural concerns of Native
American people®™ who had the closest general affiliation to the
Native American remains. The 1995 draft recommendations suggested
possible procedures for deciding the disposition of unidentified

remains, which would permit tribes across the nation to establish

Indians and as the Indians would have understood them); United
States v. Winans, 198 U.S. 371, 380 (1905) (treaties should be
construed "as justice and reason demand, in all cases where power
is exerted by the strong over those to whom they owe care and
protection®); Choate v. Trapp, 224 U.S. 665 (1912) (applying rules
of construction to Congress's presumed intent in enacting a statute
affecting Indian rights).
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"affinity” with the remains and make a request for repatriation.

The 1996 Draft Recommendations responded to the commentary on
the earlier set of recommendations. The Committee concluded that
clarifying the meaning of statutory terms such as "shared group
identity" could facilitate the disposition of many sets of remains
currently classified as "culturally unidentifiable." The Committee
explored the idea of regional or cultural associations based on
"ghared group identity," and also probed ways to work with non-
Federally recognized tribes who could establish cultural
affiliation to human remains. The 1996 recommendations are
responsive to the principles established in the 1995
recommendations, but attempt to analyze the statute's requirements
in light of the tribes' needs. The important feature about both
sets of recommendations, however, is that the Review Committee
appeared to generate a presumption that Native people should have
the paramount right to decide disposition of Native American human
remains, regardless of formalistic determinations of "cultural
affiliation."” This assertion clearly responded to the cultural,
political, and moral rights of Native peoples within the broader
framework of federal-tribal relations.

In 1998, the Review Committee generated yet another set of
draft recommendations. This set of recommendations suggested four
"principles"” which should serve as the foundation for any set of
regulations, which asserted that the disposition of culturally
unidentifiable human remains should be (1) respectful; (2)
equitable; (3) doable; (4) enforceable. The Committee ultimately



81

recommended two models for disposition of such remains. The first
model sug;;ested disposition according to "joint recommendations"
by institutioqs, federal agencies and the "appropriate claimants."®
The second was a "regional consultation® model, which would guide
disposition according to solutions proposed by the respective
federal agencies, institutions and Indian tribes within particular
regions.

Finally, in June of 1999, the Review Committee generated its
latest set of recommendations. This set of recommendations
suggests three “"guidelines® for disposition of culturally
unidentifiable remains: first, respect for all such remains;
second, flexibility in fashioning the appropriate solutions based
on particular circumstances (e.g. where the remains are uncovered
on tribal or aboriginal land of a tribe, or where the contemporary
group is identifiable but not recognized), and third, the ability
of the review committee to generate other criteria in a given case.

The Committee expanded on its earlier proposed models for
disposition based on (1) joint recommendations of particular
federal agencies, museums and claimants in a given case, and (2)
joint recommendations emerging from regional consultations with
federal agencies, museums and Native groups. These recommendations
have assisted us in thinking about the best structure for a
National dialogue on these issues. We are hopeful that the
dialoque will probe some of the more controversial issues before
regulations are enacted to implement the Review Committee's

recommendations. The Committee's recommendations offer general
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guidance on these important issues. However, the regulations will
turn this general guidance into binding rules that will govern the
Indian nations in their dealings with agencies and museums.
Because of this, adequate tribal input is vital before the
regulations are enacted.
III. Structuring the Mational Dialogue:

Our restructured grant proposal first identified the need for
a concise written summary of the law and proceedings governing
disposition of culturally unidentifiable Native American human
remains, which would identify the salient issues, legal and policy
framework, and points of agreement and disagreement among the
interested communities. This document would then be used to
facilitate a discussion among the communities. Thus, our grant
proposal has two main components. The first goal is to prepare a
comprehensive legal and policy study of the issues, legal
framework, and proceedings thus far on the issue of disposition of
vculturally unidentifiable" Native American human remains. This
study, which is currently being prepared by participants in the
Indian Legal Program, includes a legal review and assessment of the
various recommendations of the Review Committee, and discusses the
models of resolution that have been proposed by the Review
Committee, including relevant case studies that have already been
concluded.

The second goal is to facilitate a forum or forums which will
accomplish the following goals: (1) allow Indian Nations to discuss

the substance of the Report as it implicates tribal sovereignty and

10
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the government-to-government relationship with the United States;
(2) support efforts to engage the museum and scientific communities
in a dialogue about the Report; and (3) facilitate an integrated
dialogue among the tribal, museum and scientific communities that
might lead to a set of written regulations to guide the disposition
process. We envisioned that the first part of the process would
be completely open and inclusive, while the final part of this
process would involve a smaller working group that might make
policy recommendations based on the wider input solicited during
the first phase of the project.

The budget of the grant may not support the inclusive tribal
consultations that we have proposed. However, I think that this
is a vital part of the process for the following reasons. First,
NAGPRA is a statute that is intended to serve the pluralistic
values of Native peoples within the American federal system.
Cultural knowledge is vital to the definition of categories of
remains and objects that merit protection. The only way to elicit
this knowledge is through dialogue with the various Indian Nations,
including their religious leaders and elders. Secondly, the
regional consultation model proposed by the Review Committee's
latest recommendations intersects closely with contemporary tribal
efforts to establish regional intertribal coalitions. Of course,
the relevant regions have yet to be established. The Review
Committee's model depends upon an initial effort by the Indian
tribes and Native Hawaiian organizations which will define the

relevant regions within which such solutions could be generated.

11
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Once defined, the appropriate federal agencies, museums and Native
groups will consult together and develop a framework and schedule
to develop and implement the most appropriate model for their
region.

Many Indian Nations across the country are exploring the idea
of regional intertribal coalitions which will take an active role
in repatriation issues. This is an important effort and is related
to the Review Committee's regional model, but it clearly involves
sovereignty considerations. Can a regional intertribal coalition
act on behalf of sovereign tribal governments? The input of the
Indian Nations as governments is vital at the outset of this
process. In fact, the very form of the ultimate "agreement"
between "the tribes" and the "museums or agencies" has considerable
implications for the sovereign status of Indian Nations within the
consultation process. Finally, Indian Nations must be able to
respond to the wider implications of the regional consultation
model, given the legal and moral framework for Indian rights in
this country. Will the process be based on the government-to-
government relationship that frames Native rights in this country,
or will it be a negotiated, ad hoc process among equally situated
"stakeholders"? The disposition of "culturally unidentifiable
remains" may seem amenable to an ad hoc, case by case process
involving equal input from all interested "stakeholders." However,
from a tribal sovereignty standpoint, the legal process which
guides implementation of a statute that serves the federal

government's trust responsibility MUST protect the unique interests

12
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of the tribes as governments in protecting their rights to land,
natural and cultural resources.

The implementation of NAGPRA implicates many fundamental
interests of the tribal communities related to both political and
cultural autonomy. An "ad hoc" process involving all
"gtakeholders" would hardly be protective of tribal interests in
protecting their lands and natural resources. Nor can such a
process adequately protect tribal interests in caring for their
Ancestors, who, after all, are part of this land. In fact,
although tribal cultural views are varied and distinctive, Native
people share a common view of themselves as peoples related through
time and tradition to the lands that nurtured them.

In conclusion, I would ask the Committee to insist that the
implementation of NAGPRA serve the federal government's trust
responsibility to protect Native cultures and their legal rights.
We cannot address NAGPRA in isolation. This statute is part of the
pervasive set of federal laws that governs the relationship between
Native peoples and the United States government. The rights of
Native peoples are "sui generis" and the relationship between the
federal government and the indigenous peoples of this land
implicates both cultural and political rights. It is the
Committee's charge to ensure that the implementation of NAGPRA is
consistent with the broader relationship between the federal and
tribal governments.

Similarly, we cannot take one issue within NAGPRA, in this

case, that of "culturally unidentifiable" remains, and generate a

13
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“golution" through some administrative rule-making process that
enforces a "compromise" between Native groups and other Americans.
That is not how the federal government serves its trust
responsibility to Native people, and I do not think that the
Congress which enacted NAGPRA would have intended such a result.
Rather, we must identify the important interests and rights at
stake, and generate solutions that are responsive to Native
peoples' legal rights, and to their interests in protecting and
preserving their cultural resources. The input of other interested
groups is a necessary and important part of this process, as it is
in the variety of other situations, such as environmental
regulatory jurisdiction or gaming rights, which implicate the
interests of both Native and non-Native people. I am not
suggesting that museums and scientists do not have legitimate
interests in knowing about the past. However, those interests are
not coextensive with Native peoples' cultural, political and moral
rights.

The implementation of NAGPRA must first serve Native rights,
and then accommodate other interests that are consistent with those
rights. It is my hope that the national dialogue on culturally
unidentifiable Native American human remains will clarify the
intricate balance of concerns that underlies the controversy over
this issue. That controversy is vividly represented by the series
of recommendations that has emerged from the NAGPRA Review
Committee over the past five years, which vacillates between

recognition for tribal rights and an effort to meet the broader

14
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interests of all stakeholders. It is also my hope that the
National Dialogue will support a set of final recommendations on
the consultation process and the framework for adjudicating
particular cases that is consistent with the ideals necessary to
achieve justice for Native people in this Country. Thank you for
inviting me to share these thoughts with you. I appreciate the

Committee's time and attention to these important issues.
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TESTIMONY OF THE NAVAJO NATION
N THE IMPLEMENTATION AND ADMINISTRATI N
BY THE NATIONAL PARK SERVICE OF PROGRAMS UNDER THE
NATIVE AMERICAN GRAVES PROTECTION AND REPATRIATION ACT (NAGPRA)

BEFORE THE SENATE COMMITTEE ON INDIAN AFFAIRS
July 27, 2000

INTRODUCTION

The Navajo Nation is the largest Indian Tribe in the United States, having approximately
200,000 enrolled members. The Navajo Nation encompasses roughly 25,000 square
miles in the States of Arizona, New Mexico, and Utah. The Navajo people have been the
subject of study by anthropologists since the mid-19th century, certainly qualifying us as
one of the most intensively studied peoples on earth. Thousands of archaeological
projects have been conducted on Navajo Nation lands. As a result of this lengthy and
intensive research interest, museum and archaeological collections of Navajo materials
are very extensive.

The Navajo Nation Historic Preservation Department (HPD) serves as the Navajo
Nation's point of contact on matters pertaining to the Native American Graves Protection
and Repatriation Act (NAGPRA). More than 326 museums have contacted HPD and
provided us with preliminary notices required under NAGPRA. For many museums,
including the Smithsonian Institution, the Navajo collection is their largest holding.

For these reasons the Navajo Nation has a direct interest in the implementation and
administration of the NAGRPA program. NAGPRA assigns lead responsibility for
implementation to the Secretary of the Interior, who has delegated this responsibiiity to
the National Park Service (NPS). The Navajo Nation is deeply froubled about the way in
which NPS is implementing and administering the NAGPRA program.

THE ORIGINS OF NAGPRA

NAGPRA was enacted in 1990 as the cuimination of a decade of legislative activity that
had been aimed at resolving the disposition of the skeletal remains of hundreds of
thousands of Native Americans held in museum and federal agency archaeological
collections. Native Americans had been trying for decades to obtain the retum of those
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remains for proper and respectful disposition in accordance with tribal customs. To
varying degrees, museums, archaeologists, and physical anthropologists had actively
resisted those efforts. This resistance had been largely successful, even in some
particularly egregious instances where the remains were of a known individual and the
details of the grave robbing were notorious.

Native Americans asserted the basic human right to bury their dead and to the dead'’s
right of repase, and by extension, the right to reburial of remains that (for whatever
reason) had been disinterred. Archaeologists and physical anthropologists argued for
retention of collections because they asserted that these materials were a potential
source of scientific information. Museums contended that they owned the material in
their collections, and they could not divest themselves of their property without violating
the public trust (which, they claimed, provided the legal basis for their existence as not-
for-profit entities). Although public forums had been held to provide for discussion among
the various parties, by and large they were all talking past one another.

Prior to the passage of NAGPRA, the Senate Indian Affairs Committee sponsored a
“national dialogue” among representatives of the professional archaeological community,
museums, and Native Americans. The result of that “dialogue” was a report that was
essential to the drafting of NAGPRA.'

In passing NAGPRA, Congress was fully aware of the competing claims on these human
remains and the nature of the controversies among the various parties. The Senate
Committee on indian Affairs had considered and held numerous hearings on various
bills relating to this matter throughout the 1980s. NAGPRA was crafted with full
knowledge of the disagreements and with the benefit of the “national dialogue." The
result was a carefully considered balancing of all of these competing claims and
interests. it Is certainly true that Native Americans vieswed NAGPRA as a victory for their
basic human rights. But NAGPRA was recognized in Indian country for the compromise

'Report of the Panel for a National Dialogue on Museum/Native American
Relations. Submitted to the Senate Committee on Indian Affairs February 28, 1990.
Reprinted Arizona State Law Journal. 24({1).487-500. (1892).
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that it was, and few Native Americans or Indian Tribes were completely happy with the
compromises struck. From the start it was clear that the professional archaeological
community was dissatisfied with the outcome. The archaeological community objected in
part to the report of the national dialogue.? The Society for American Archaeology gave
NAGPRA only qualified support during its consideration by Congress.

PROBLEMS AND ISSUES

APPEARANCE OF A CONFLICT OF INTEREST. From the time of the initial
consideration of NAGPRA, the Navajo Nation has been concemed with the conflict of
interest apparent in the assignment of principal responsibility for NAGPRA program
development and oversight to the Secretary of the Interior. The apparent conflict arises
because NPS is charged with providing guidance and oversight for NAGPRA
implementation, yet at the same time NPS holds considerable collections of
archaeological and ethnographic materials, some which are subject to repatriation under
NAGPRA. This problem is exacerbated by the fact that day-to-day administration of the
program within NPS has been assigned to the Departmental Consulting Archaeologist
(DCA), in effect the chief archaeologist of NPS and the Secretary’s principal advisor on
archaeological matters.

2 Two of the archaeologists and a physical anthropologist on the panel formed a
minority whose disagreements with the consensus reached by the rest of the panel were
noted in footnotes in the report.

The minority’s most significant point of disagreement concerned the need for a
federal law on this matter: “they do not think that federal legislation is needed” (Panel
Report, pg. 488). The minority even disputed the notion that resolution of the repatriation
questions where cultural affiliation was clearly established should be in accordance with
the wishes of the affiliated tribe. They argued “that American Indian groups should be
given full opportunity to present their concems and to otherwise be included in the
decision making process. Decisions in such situation should be made on a case-by-case
basis by the institution involved after input from the American indian, scientific and
museum communities” (emphasis added; pg. 487).

The minority wrote a “Minority Report,” arguing that NAGPRA amounts to reverse
discrimination because it permits culturally affiliated fribes to control the remains of their
ancestors, which was appended to the Society for American Archaeology’s “Statement”
in Hearing before the Senate Committee on Indian Affairs (101% Congress, 2nd Session)
on S. 1021 and S. 1980. May 14, 1990, Washington, D.C.
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The Navajo Nation belleves that NPS's NAGPRA program administration and oversight,
no matter how evenhanded, will always be tainted by this apparent conflict of interest.
Although there may be ways to minimize this appearance of conflict, because many
Interior agencies besides NPS hold archaeological collections that inciude human
remains and items of cultural patrimony,” delegation of NAGPRA program responsibility
will be problematic as long as Congress chooses to assign principal responsibility for
NAGPRA to the Interior Department.

RECENT IMPLEMENTATION PROBLEMS. Until recently, NPS generally seemed to
approach NAGPRA matters fairly and openly. In the Navajo Nation’s experience at least,
this statement remains true with respect to the Park units. Unfortunately, it is no longer
true with respect to the central office.

For example, several years ago Pueblo refigious leaders identified a number of items in
the collection of a particular National Park that were needed for the practice of traditional
religion. The Park agreed to repatriate the items, but the repatriation was hailted when
the DCA refused to sign the Notice of Repatriation. Only after the issue was brought to
the NAGPRA Review Committee’s attention were the Notice published and the items
repatriated.

This example lllustrates both the disparity between the attitudes of the parks and those
of the central administration as well as use of the notification process by the NPS
administration to attempt to hait repatriation.

ADMINISTRATIVE DELAYS. As of April 20, 1999, when the Senate Committee on
Indian Affairs held an oversight hearing on NAGPRA implementation, there was a two-
year backlog in publishing Notices, the final step before an agency or museum can
retumn items of cultural patrimony to an Indian tribe claiming them. This backiog remains
undiminished.

% The Bureau of Land Management and the Bureau of Reclamation both have
substantial archaeological coilections. The Fish and Wildlife Service has much smaller
holdings, but they include remains as old or older than the Kennewick find, and certainly
destined to be as controversial.
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A Notice is prepared by an agency or museum only after it has reached agreement with
an Indian tribe that particular materials in its possession are items of cultural patrimony
or human remains, and that the tribe making the claim has a “repatriation right" to them
under NAGPRA. Reaching this point is often an arduous and harrowing experience for
both the tribe and the agency/museum. Certainly, it almost always takes far too long.
The Notice represents the culmination of this process. It is outrageous that the NPS
adds a two-year delay to this process because they cannot or will not expedite the
publication of these Notices in the Federal Register. Publication of the Notice is not
required by NAGPRA, it is imposed by NPS’s regulations. This backlog reflects the
refusal to allocate the resources necessary to accomplish the task.

In another example, a museum agreed to repatriate items stripped from bodies after the
massacre at Wounded Knee, but again the Notice went unsigned until the review
committee become involved. Both this and the example provided earlier illustrate the fact
that NPS is using its own requirement for publication of Notices as a way to review the
content and completeness of the Notice as well as the substance of the decision being
made by a museum/agency. It is apparent that, if the NPS disagrees with the decision,
the Notice is not signed.

Since 1990 when NAGPRA was enacted, Notices have been published that involve
about 18,900 human remains.* The best available estimates are that museums and
federal agencies hold the remains of approximately 200,000 Native Americans.® In the
decade since NAGPRA was enacted, less than 10 percent of all human remains in
museum/agency collections have been have been repatriated. At this pace, repatriation
of current museum/agency holdings of Native American human remains will not
completed for at least another 100 years.

“ It is not possible to know how many of these have actuaily been repatriated, as
there is no requirement that a Tribe or a museunvagency notify anyone of completing a
repatriation. Only notice of intent to repatriate is required. For illustrative purposes, the
Navajo Nation assumes that all of these repatriations have been completed.

& Mesting Transcript, NAGPRA Review Committee. Juneau, Alaska, April 24,
1999.
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Furthermore, the Navajo Nation believes that, absent dramatic changes in policy and
program implementation, it will take far more than a mers century fo complete the
process of repatriating existing collections. The remains identified for repatriation so far
are most likely the ones involving the least controversy—the ones for which there is little
or no reasonable question about cultural affiliation. Where questions arise about
affiliation, the process will certainly take even longer.

Recently, NPS has hired contractors to supplement the tiny staff assigned to NAGPRA
matters. But it is unclear what degree of administrative or technical NAGPRA expertise
the contractors actually possess. It is also unclear whether NPS will provide the
leadership necessary to improve this situation or even that the contractors will be left
alone to do what needs to be done. In short, NPS has not been effective at reducing the
backlog in the past 15 months. The Navajo Nation believes that this reflects a policy
decision to slow repatriation rather than being the result of meager resources or inept
administration.

ANTI-REPATRIATION BIAS IN PROGRAM ADMINISTRATION. Until quite recently, the
DCA was the NPS staff leader on NAGPRA matters. The DCA is highly respected in and
intimately involved with the professional archaeological community. The most vocal
members of the professional archaeological community have taken an increasingly anti-
repatriation stance. The most visible members of this group, are of course, the plaintiffs
in the so-called Kennewick Man case. While some archaeologists assert that these
peopie do not represent the profession as a whole, the professional community has
done little or nothing to repudiate their actions or claims.

In 1988, the DCA said “I continue to feel, as I've already stated a couple of times, that
what we need is a situation by situation analysis conceming burial and reburial and |
think it is a mistake in the long run for this society, including Native Americans, to reinter
all human remains from archaeological sites....” ®

® “Discussion,” Preservation on the Reservation: Native Americans, Native
American Lands and Archaeology. Anthony L. Klesert and Alan S. Downer (eds), Navaio
Nation Papers in Anthropology No. 26:404. Navajo Nation Archaeology Department and
Navajo Nation Historic Preservation Department: Window Rock, AZ (1990).
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More recently, the DCA informed Justice Department attorneys that NAGPRA is not an
“Indian” law; that is, it is not for the benefit of Native Americans. The DCA asserted a
variation of this at a recent training for U.S. Department of Justice staff when he pointed
out the need to “balance” the public interest in materials covered by NAGPRA with the
interests of Native Americans. As stated above, Congress struck that balance in
enacting NAGPRA. Nothing in NAGPRA suggests that a further balancing is required or
that NPS is authorized to engage in such a balancing of interests in developing,
implementing, and administering NAGPRA policy and guidance (and procedures?
regulations?). NAGPRA envisions no such balancing of interests. The only issue is
whether or not a tribe making a claim has a legitimate one under the criteria established
by NAGPRA. Once cultural affiliation is determined, control of the remains passes to the
tribe, and Congress declared this to be the proper outcome of balancing the various
interests in Native American human remains.

The DCA's apparent role in NAGPRA program development and administration has
recently been reduced. Lead responsibility has been assigned to the Assistant Associate
Director for Stewardship and Partnerships (AAD). We have three concemns with this
delegation. First, the term "Stewardship” is normally used to refer to the management of
“resources™—our ancestors are not resources. In addition all to often in our experience,
“Partnerships” with federal agencies mean the federal agency talks to the tribe, and then
the “partners” do whatever the federal agency thinks should be done. Finally, the AAD
openly admits to having no expertise in NAGPRA matters. Given the AAD’s lack of
expertise, is seems inevitable that DCA (whose office adjoins the AAD's) will continue to
play a principal role in the NAGPRA program. This “redelegation” must be regarded as
little more than cosmetic.

DE FACTO POLICY SETTING. NPS is developing NAGPRA policies and standards in
an ad hoc fashion, without any input from Native Americans. The context for this is the
so-called Kennewick Man case. Although the Navajo Nation has no direct interest in the
Kennewick case, the Navajo Nation is gravely concemned about the way in which NPS
appears to be allowing this case to shape national policy. The evolving ad hoc
standards advance the anti-repatriation cause at the expense of Native Americans and
our ancestors.
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Since assuming responsibility from the Corps of Engineers for resolving the case, NPS
has led a massive research effort. It is difficult to imagine the plaintiffs conducting
studies any more extensive, detailed or destructive than those being conducted by the
Govemment, which are ostensibly justified by the need to identify cuitural affiliation.

Recently, this research has tumed to DNA testing, which is being conducted despite the
fact that the Interior Department's experts recommended against DNA testing because
in their judgment the probability that the remains contain DNA is extremely smail.”
Furthermore, while DNA, if present, might provide some interesting information on
biological relationships—perhaps even on lineal descent—it is completely useless for
determining cultural affiliation.

Nevertheless, the DCA asserts that the research project being carried out on the
Kennewick remains represents the standard that should be met any time there is a
dispute.® This is disturbing for a number of reasons. First, these research-friendly
precedents and standards are being set in the absence of any consultation with Native
Americans in general or the tribes claiming cultural affiliation with the Kennewick
remains In particular. It bears repeating that the DNA testing Is being carried out even
though the Govermment's experts view it as fruitiess. If present, DNA testing might
reveal some interesting information about what groups the Kennewick remains are
related to genetically. But cultural affiliation is social or cuitural matter, which is virtually
independent of biology, genetic data, even if recoverable, can not answer what is, after
all, a social and cultural question. As far as we can tell, DNA tests are being run solely
for the sake establishing the precedent for doing DNA testing whenever archaeologists
create a dispute over repatriation.

7 Noreen Tuross and Connie Kolman. Potential for DNA Testing of Human
Remains from Columbia Park, Kennewick, Washington. Report to DOJ and DOI,
February 3, 2000. Published at www.cr.nps.gov/kennewick/tuross_kolman.htm,

8 *Kennewick Man sets key research precedent, expert says.” Tom Paulson,
Seattle Post-intelligencer, April 26, 2000.
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Second, that this research, much of it destructive, is being conducted at ail at this
juncture can only be justified by the assumption that other sources of information, such
as tribal traditions, will not provide a sufficient basis for making a determination of
affiliation. Proceeding with this research based on such an assumption shows NPS's
pro-archaeology bias. Ethnohistorical information or tribal traditions are being discounted
a priori as a reliable means of determining affiliation since the “scientific* studies were
planned and are being conducted prior to any analysis of the traditional evidence
presented by the tribes. The research will be complete and the precedent, however ad
hoc and haphazard, will be set iong before NPS even proposes a decision on the matter
of cultural affiliation.

Furthermore, it appears that the Corps of Engineers’ original decision that the
Kennewick find was from Umatilla lands was correct. Although the original decision by
the Indian Land Claims Commission excluded the land from which the Kennewick
skeleton came from those lands for which the Umatilla would be compensated, the
Umatilla appealed that original decision. On appeal, a seftiement was reached which
vacated the original decision, but never specified what lands were covered by the
settliement. The lands from which the Kennewick remains were recovered fall within the
boundaries of the Umatilla Reservation as originally designated. Thus, it appears likely
that the Umatilia have a valid claim to the remains because they were found on Umatiila
tribal lands. Absent another tribe making a claim and showing that those remains are
more closely cuiturally affiliated to them than to the Umatilla, the remains should be
repatriated to the Umatilla. in addition, in the absence of another tribe making a claim,
the question of cultural affiliation does not arise. None of the tests completed, underway,
or planned is necessary to resolve affiliation unless NPS intends its research to
demonstrate that notwithstanding the clear language of NAGPRA, cultural affiliation
must demonstrated to the satisfaction of the NPS. Ali of the information on the land dlaim
case is a matfter of public record. It is inconceivable that NPS and the Justice
Department have prepared so poorly that they are unaware of these facts.

NAGPRA does address controversies over culfural affiliation. Nothing in the Act,
however, suggests that archaeologists have a right to question issues of affiliation.
These are questions the Act reserves to the Indian Tribes and the museums with which
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they are dealing. Disputes may arise under the terms of NAGPRA, but only if more than
one tribe makes a claim for the same human remains or items of cultural patrimony or if

the museum determines that a tribe’s claim is not substantiated.

A controversy clearly exists over Kennewick. But it is not a NAGPRA controversy. Two
issues have been raised, one procedural and one Constitutional. The procedural issue is
legitimate: the Corps of Engineers followed no identifiable process to reach its decision
to repatriate the remains. This procedural fault must be remedied, but the remedy NPS
Is pursuing is out of proportion to the effort actually necessary to cormect the error. On
the other hand, the Constitutional claim appears without merit. There is no obvious
answer to the question of why the Government has not addressed the procedural
questions in as rapid and straightforward a fashion as possible, opting instead for the
most elaborate set of tests purportedly to determine cultural affiliation when the record
reveals no evidence that determining cultural affiliation was ever question to anyone
other than plaintiffs. Likewise, why the Government has not responded to and sought
dismissal of the Constitutional claim is, at best, obscure.

CONCLUSIONS

NPS's administration of the NAGPRA program has been seriously flawed. It has taken
as an operational premise the false assumption that NAGPRA decisions must be made
in a fashion that balances the interests of all parties who purport to have an interest in
Native American human remains. This premise is utterly false: Congress itself has
already balanced the interests, and Congress did not direct the Secretary of the Interior
to engage in a further balancing of the human rights of Native Americans against the
research “rights® of archaeologists and physical anthropologists. This is precisely the
sort of balancing that archaeologists, and particularly the Society for American
Archaeology and its officers, have argued for in every instance.’® It is aiso the approach
recommended by the DCA prior to the passage of the Act This approach was

® See, for instancs, the Pane! Report, or the Society for American Archaeology’s
comments on the bill that became NAGPRA. Keith Kintigh, Statement for the Soclety for
American Archaeology. Hearing before the Senate Commitlee on Indian Affairs (101*
Congress, 2nd Session) on S.1021 and S. 1980. May 14, 1990, Washington, D.C.
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considered by Congress but was not adopted. Yet the NPS has clearly sought to inject

this "balancing of interests” in spite of the determination of Congress.

NPS has also injected itself into the decision making process that Congress has clearty
reserved for the tribes, museums, and federal agencies holding collections that include
Native American human remains and/or items of cultural patrimony. It has done so by
creating via reguiations a burdensome reporting requirement as a prerequisite to
publication of a Notice of Intent to Repatriate, and then by choosing not to sign Notices
when it does not agree with the decisions that were reached. This is a particularly
egregious violation of the intent of Congress, which clearly contemplated that these
decisions would, as far as possible, be made directly by the tribe(s) making claims and
the organization holding items subject to repatriation under NAGPRA.

NPS has taken advantage of the controversy surrounding the Kennewick remains to
further advance its pro-archaeologist agenda. NPS has pursued a course of action that
requires a very high level of scientific study. Since the remains were found within the
original boundaries of the Umatilla Reservation, they came from tribal lands and there is
in fact no real question about cultural affiliation to be resolved. Setting a precedent that
“raises the bar” so as to make repatriation more difficuit and result in lengthy delays Is
clearly the real reason behind the current NPS approach to the Kennewick situation.

The studies undertaken thus far will undoubtedly cost well over $1 million. If this really is
the research standard required to resolve a dispute, as the DCA asserts, repatriation will
come to a halt. Many, perhaps most, museums could barely afford to complete the
required NAGPRA inventories. We know of no museum or federal agency that has the
resources to engage in a level comparable to the Kennewick studies even once, let
alone dozens or perhaps hundreds of times.
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RECOMMENDATIONS
In order to begin to correct the problems identified here, the Navajo Nation believes that
the following steps should be taken.

1.

The backlog in Notices of intent to Repatriate needs to be eliminated. With recent
budget increases, NPS no longer has the excuse of not having the resources to
do the job. Now the question becomes whether or not Interior can limit itself to
reviewing the completeness of the proposed Notices and leave the substantive
decision making to the Tribes and the museums/agencies.

Congress should act to ensure that the NAGPRA Program is transferred from
NPS by deleting NAGPRA funds from NPS and assigning them to the
Secretary’s office or to the office of the Assistant Secretary for Policy,
Management, and Budget, a neutral branch of the Department of the Interior that
manages nelther land nor collections. Although NPS was put on notice over a
year ago about problems in NAGPRA implementation, including the apparent
conflict of interest, to date no meaningful steps have been taken to resolve any of
these problems. The Navajo Nation believes that neither NPS nor the
Department of the Interior will take any action to correct the problems identified
here. Congressional action is required if these problems are to be resolved.

The Committee should call for a Government Accounting Office study of the
Kennewick case, both to examine the expenditure of public funds and to review
the way in which NPS has fulfilled its responsibilities under NAGPRA in this
instance. The research project being undertaken with respect to the Kennewick
man is extremely intensive and extensive. The costs of these studies, which the
DCA regards as precedent setting, should be closely examined by Congress.

The Kennewick man case is perhaps the best known case involving NAGPRA
issues, even though NAGPRA issues have yet to be joined. NPS's activities
appear to be problematic and inconsistent with the letter and spirit of NAGPRA.
Yet NPS claims to be setting standards with its handling of the matter. The
Navajo Nation believes that NPS's handling of the substantive issues also needs
to be thoroughly investigated by GAO.
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KELSEY A. BEGAYE TAYLOR MCKENZIE, M.D.

PRESIDENT VICE-PRESIDENT

August 14, 2000

The H ble Ben Nighthorse Campbell
Chairman

Senate Committee on Indian Affairs
United States Senate

Washington, DC 20510-6450

RE* Extended Remarks on the Implementation of NAGPRA
Dear Senator Campbell:

The Navajo Nation has reviewed the written testimony of the other witnesses who participated in
the Oversight Hearing on NAGPRA Implementation on July 25, 2000 and wish to add the
following remarks as an addendum to the Navajo Nation’s oral and written testimony (which was
provided to the Committee prior to the Hearing) for that hearing.

First, several of the wi d on the fr ion Indian Tribes have with the
repatriation process This frustration is real and the fact that a decade after NAGPRA was
enacted this frustranon is increasing 1llustrates the significance of the problem. Many of the

ioned in the testi should have been resolved long ago. The fact that they
were not, and indeed, that resolving was never really a priority until nearly a year after the
Committee’s first oversight hearing, reflects, at best, a lack of commitment on the part of NPS

NPS’s testimony before the C ittee simply did not address the 1ssue. NPS essentially
defends its position as manager of this program on claims of technical expertise and experience
We don’t question NPS’s technical expertise. If, however, that expertise is not applied with
commitment and vigor it is useless. Furthermore, NPS’s solution to many of these problems has
been to belatedly assign ors with unknown levels of technical expertise and experience in
NAGPRA matters to crucial tasks, while decreasing the role of NPS staff with demonstrated
expertise and experience. The NPS claims are simply inconsistent with its action and
performance. Dr. Kentigh urges that we wait and see what happens under the so called
reorganization. Given NPS's performance to date, we see no way to support a wait and see
attitude.

Several witnesses brought up the so called dispute between the Hopi Tribe and NPS’s Chaco
Culture National Historic Park as evidence of the problems with NPS implementation and the
conflict of interest. While the Navajo Nation agrees that this so called dispute illustrates a

HISTORIC PRESERVATION DEPARTMENT P.O. BOX 4950 WINDOW ROCK, ARIZONA 86518 §20.871.7148 (v) 520.871.7888 (fax)
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problem, we do not agree with any of the other witnesses as to the nattire of the problem
illustrated. We believe that claims being made about this issue represent a substantial
misunderstanding of the facts involved in the matter, and ignore the most fundamental point,
which is that, despite the Hopi Tribe’s claim that they have been wronged as a result of the
process the Chaco Park used to reach its decision, the Chaco Park proposes to repatriate all of the
remains the Hopi claim to the Hopi. In fact, the only thing holding up this repatriation is the so
called dispute the Hopi Tribe has created. So far as we are aware the Hopi Tribe has never made
a representation 1n any forum that remains they claim are being repatriated to another tribe or that
remains being repatriated to any other tribe as a result of this process are being repatrated to the
wrong tribe

We believe that this matter is being badly misrepresented and that the Chaco Park has acted
conscientiously and properly throughout. The facts are complex and, despite the fact that it has
been mentioned by several witnesses, we do not believe this so called dispute is particularly
relevant to the matter the Committee 1s currently considering so we will not go into them here.
Nevertheless, the Navajo Nation would welcome the opportunity to discuss this matter further
with the Committee whenever the Committee would like to arrange for it.

Sincerely,

Alan Downer, Ph.D.
Director
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STATEMENT OF SUZAN SHOWN HARJO, PRESIDENT OF THE MORNING STAR INSTITUTE, ON
IMPLEMENTATION OF THE NATIVE AMERICAN GRAVES PROTECTION AND REPATRIATION ACT,
BEFORE THE COMMITTEE ON INDIAN AFFAIRS, UNITED STATES SENATE, IN THE HEARING OF
JULY 25, 2000, WASHINGTON, D C

Mr Chairman, Mr Vice Charrman and Members of the Committee, it 1s with deep respect and great
appreciation that | greet you and commend your sincere efforts to work with Native Peoples to make a
better worid for our coming generations and to bring honor to the United States in its dealings with us

Thank you for inviting The Moming Star Institute to testfy on implementation of the Native American
Graves Protection and Repatnation Act. Morning Star is a national Native nghts organization that is
governed by a board of traditional and tribal leaders, cultural nghts specialists and artists Founded in
1984, Morning Star is devoted to Native Peoples’ cultural and traditonal nghts and arts promotion

I am Cheyenne and Hodulgee Muscogee, and a citizen of the Cheyenne & Arapaho Tribes of Oklahoma.
My involvement in issues related to the return of our dead relatives, living beings and cultural property has
been lifelong and paramount, personally and professionally Since the 1960s, | have worked with Native
Peoples hemisphere-wide to defend and advance our cuitural and traditional nghts

| was privileged to have been a part of the historic gathenng of traditional religious leaders and
practitioners at Bear Butte in 1967, which lead to the development of the religious freedom and
repatnation laws In the mid-1970s, | was an organizer of the World Council of indigenous Peoples and
an author of its foundation statement on cultural and religious nghts Dunng the Carter Administration, as
Special Assistant for Indian Legislation & Liaison, | was principal author of the President's Report to
Congress on American Indian Religious Freedom (1979) and coordinator of the year-long 50-agency
implementation of the American Indian Religious Freedom Act of 1978

During the 1980s, | was Executive Director of the National Congress of American Indians and a Trustee of
the Museum of the American Indian | selected the Native participants for and joined the National
Dialogue on Native Amenican/Museum Relations, the recommendations of which are embodied in the
Native Amenican Graves Protection and Repatnation Act | was one of two Native negotiators of both the
repatriation provision of the National Museum of the American Indian Act of 1989 and the Native American
Graves Protection and Repatriation Act of 1990 A Founding Trustee of the National Museum of the
American Indian (1980-1996), | was the principal author of the NMAI Trustees Statement on Repatriation
(1991)

Shightly over ten years ago, | testified before the Committee, urging expeditious passage of the Native
American Graves Protection and Repatnation Act The NAGPRA was widely supported throughout Native
Amenca The museum community, as represented by the American Association of Museums, supported
NAGPRA The Society for Amenican Archaeology, Archaeological Institute of America and the Amencan
Association of Physical Anthropologists supported NAGPRA

In the end, only the Department of the Interior opposed the Act. In a letter of October 2, 1990, to
Representative Mornis K Udall, Interior Deputy Assistant Secretary Scott Sewell objected to several critical
sections of the repatnation legislation He recommended

deleting the definitton of “sacred object” from Section 2 and not requinng the return of sacred
objects.
. deleting language from Section 3 (a) establishing aboriginal terntory as a basis for determining
ownership of cultural items excavated or discovered on federal or tribal lands

deleting language for Section 5 (b)(2) specifying that nothing in the Act may be construed to
authonze the mitation of new scientific studies or other means of acquiring or preserving additional
scientific information
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. changing Section 5 (c) to provide extensions of the inventory deadline to federal agencies.

deleting the requirement in Section 8 (c) that the Review Committee compile an mventory of
culturally unidentifiable human remains in the possession or control of each federal agency

deleting the authorization in Section 10 for grants to Indian tnbes, Native Hawaiian organizations
and museums nvolved in the repatriation process

Over the objections of the Interior Department, the Senate and House unanimously passed the Native
American Graves Protection and Repatriation Act, and President Bush signed NAGPRA into law on
November 16, 1990

Prmary implementation of NAGPRA was assigned to the Secretary of the Intenor The Secretary
assigned 1t to the National Park Service, as recommended by the negotiators of NAGPRA We Native
negotiators, In particular, can be blamed for this We observed the way in which the Smithsonian
Institution was implementing the 1989 repatnation law, was disregarding the spint of the poiicy and had
stacked its N Cor g t the Native interest We insisted that implementation of
NAGPRA be housed elsewhere

The National Park Service was being widely commended in Indian country at the time for its Native
American cuttural initiatives and their promise of new relationship with Native Peoples We bought 1t, the
museum negotiators agreed, Congress embraced our recommendation and NPS became the lead agency
under NAGPRA

We ignored the lengthy history of NPS’s institutionalized racism against Native Peoples and its conflicts of
interest with repatnation, naively believing that it was a new day in Interior and NPS  The past ten years
have provided numerous examples of NPS's repatnation conflicts and its inherent conflict of interest in
implementing a law that specifically benefits Native Peoples

The NPS has refused to publish some Federal Register notices for sacred objects, effectively vetoing
agreements made between Indian tnbes and museums or agencies, and requining the parties, such as the
Pueblo of Cochiti and the Cheyenne River Sioux Tribe, to appeal for relief to the Review Committee

In determining the ownership of human remains found along the banks of the Columbia River near the
town of Kennewick, Washington, the NPS has interpreted the meaning of abonginal terntory in an overly
narrow fashion, not only refusing to recognize the binding Treaty between the Umatilla Tribe and the
United States, but actually using a vacated decision by the Indian Claims Commussion to determine that
the remains did not come from Umatilia aboriginal territory

NPS's top representative has made the pronouncement, in the context of the federal agencies developing
their position in the Kennewick case, that NAGPRA Is not a law enacted fo benefit Native Americans

The NPS has conssstently pushed for additional scientific study of the remains of our dead, including
techniques that destroy parts of their bodies, in contradiction of NAGPRA, as well as the standard rules of
informed consent required of legitimate research of human remains

The NPS has delayed publication of the annual report of the Review Committee that was highly cntical of
federal agency compliance with NAGPRA

The NPS, which 1s delegated to provide staff support to the Review Committee, has falled after ten years
to complete the inventory of cultural unidentifiable human remains required by the law

The NPS has captured an lncreasmgly larger portion of the monies appropnated for grants to Indian tribes,
Native | ons and for costs,” despite the fact that Congress
appropriated a separate line item to cover such costs
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The NPS included language In its regulations forbidding federal agencies and museums from repatriating
culturally unidentifiable human remains, despite the clear language in Section 11 (1) that nothing in the Act
shall be construed to imit the authonty of any federal agency or museum to return or repatriate Native
Amencan cultural items to Indian tribes, Native Hawanan organizations or individuals.

Implementation of NAGPRA was initially gned to the Dep tal Cc g Archeologist, the senior
federal representative of one of the primary constituencies impacted by the Act. More recently, 1t is
reported that implementation has been moved to the Assistant Director for Cultural Resource Stewardship
and Partnerships

There is a saying in the Cheyenne language that, roughly translated, means “the fox is in the hen house "
The confiict of interest in having the NPS implement NAGPRA is quite real The record of the NPS shows
that it has actively and knowingly frustrated the will of Congress The NPS is thwarting the law we worked
so hard to put in place for the protection of our dead relatives and our sacred, living beings and our
cultural property These are not archeoiogical or cultural “resources” They do not require NPS
“stewardship "

The NAGPRA was an agreement on nationat policy and a compromise on process. Implementation of
this policy and process has gotten off course  Our dead relatives are not “missing in action.” Now, due to
the many inventories completed by museums as required by NAGPRA, we know exactly where most of
them are. However, they remain prisoners to a federal agency that values “science” over the rights of our
dead people to rest in peace

We ask you today to get the fox out of the hen house Actually, we ask you to move the hen house out of
reach of the fox Please allow us to honor our dead relatives in our own way

We urge you to advocate for the transfer of FY2001 monies designated for NAGPRA's implementation
from the NPS to Interior's Departmental Secretanat.

We also urge you to initiate a General Accounting Office investigation of the way in which the NAGPRA
has been administered and implemented and complied with over the past ten years.

We were wrong ten years ago about assigning implementation of NAGPRA to NPS, but | do not believe
that we are wrong about ending it today before any more harm is done.

Again, thank you for your sincere efforts on our behalf in this most important part of Native Peoples' lives
and future well-being

Aho
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Good moming. My name is Robert Gough and | have the privilege of being the attorney
for the Estate of Tasunke Witko, or Crazy Horse, the great Lakota leader. | also serve
as a member of the Rosebud Sioux Tribe’s NAGPRA committee. It is indeed an honor
to appear again before this distinguished committee on behalf of both the Estate of
Crazy Horse and the Rosebud Sioux Tribe.

A litle over one year ago, | appeared before this committee to address a matter of
particular and ongoing concem for the Estate of Crazy Horse, the Rosebud Sioux Tribe,
and the entire Lakota Nation, with regard to a lack of compliance with, and enforcement
of, the notification procedures established under the Native American Graves
Protection and Repatriation Act "NAGPRA"). The implication of the precedent set in
this matter is of concern for all Native American people expecting fair, consistent and
timely administration of NAGPRA by the National Parks Service. This is a matter
involving:

) A respected, private institution of higher learning, namely, Washington College of
Chestertown, Maryland;

. A buckskin shirt, fringed with human hair, believed to have belonged to Crazy
Horse;

. A lack of compliance by Washington College with either the spirit or the letter of
the NAGPRA; and

° A continued lack of enforcement of the threshold provisions or the civil penalty
provisions of the Native American Graves Protection and Repatriation Act by the
U.S. National Park Service for blatant non-compliance.

Sadly, | must report that in the intervening year, we have seen little more from the
National Parks Service than a renewed promise to fook into the matter.

As you are no doubt aware, the National Park Service published an interim rule in the
Federal Register to establish procedures for assessing civil penalties on January 13,
1997. At that time the Secretary of the Interior decided it was not in the public interest
to delay the effective date to accommodate notice and comment procedures because
such a delay would likely result in further loss or inability to remedy losses which had
already occurred.

Beyond a single, initial inquiry made by the National Parks Service after continued
comespondence on the patt of the Estate and the Rosebud Sioux Tribe, | am not aware
or any subsequent contact between the National Parks Service and Washington
College — to my knowledge there has been no follow-up or determination as to the
applicability of NAGPRA to Washington College. However, | can tell you, as attorney

Page -1-
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for both aggrieved parties, that National Parks Service has had no contact with either
the Estate of Tasunke Witko or the Rosebud Sioux Tribe NAGPRA commiittee in this
matter.

Unfortunately, | am also aware that the estate of Tasunke Witko is not alone in its
frustration with the lack of action or inconsistent action by the National Parks Service. |
understand that at least one other museum has failed to complete summaries of its
collection, and then subsequently sold items from its collection. The Tlingit people in the
Pacific northwest are still waiting for National Parks Service to respond. We have no
idea how many collections in smaller institutions who may be subject to NAGRPA have
improperty disposed of small, but culturally significant collections through the lack of
initial compliance.

It also appears that other museums have repatriated human remains to non-Federally
recognized groups without doing the required notices. The Cherokee and Chickasaw
people are still waiting for National Parks Service to respond. In the only case that |
know of where the NPS has responded, a museum loaned funerary objects to a Native
Hawaiian organization, and has received numerous letters from NPS officials.
Coincidently, the NPS has items from the same burial site in its collection. While | am
not aware of any direct conflict of interest in the Crazy Horse shirt matter, with regard to
the National Parks Service, their inaction has allowed Washington College to flaunt the
compliance provisions of NAGPRA in their own financial self interest.

"~ The Estate and the Lakota People, and other Native Peoples have suffered the
continuing losses due to delays and inaction by the National Parks Service reference in
the Secretary's concemn noted above.

INITIAL. COMPLIANCE IS A CRITICALLY IMPORTANT THRESHOLD ISSUE

The NAGPRA was initially designed:

~ to provide a procedure within which the rights of ownership of Indian, Alaska Native,
and Native Hawaiian (“Native American™) human remains and artifacts, including
funerary objects, religious artifacts, and objects of cultural patrimony, found on
Federal or tribal lands could be clarified;

~ to establish criminai penalties for the sale, purchase, or transport of Native American
human remains or cultural artifacts without a legal right of possession;

~— to direct federal agencies and museums receiving federal assistance to identify the

geographic and tribal origins of human or cultural artifacts in their collections,
and to require the retum of the remains or artifacts to the appropriate tribe or

Page -2-
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Native American organization upon request;

— to establish a Department of Interior advisory committee to review the identification
and repatriation processes for Native American human remains and cultural
artifacts held by federal agencies and federally assisted museums; and, finally,

— to establish civil penalties for museums failing to comply with requirements of this act.

During the congressional hearing on the proposed NAGPRA legislation held May 14,
1990, distinguished members of this committee recognized the important human rights
issues at stake in the legislation:

Senator McCain noted that NAGPRA outlined “a process that provides the
dignity and respect that our Nation's first citizens deserve".

And, Senator Conrad noted that as proposed, NAGPRA provided a cross-cuttural
“lesson in etiquette, in manners, about how people treat each other. If you read this
report, it is almost a rule book on how you treat others with respect.”

However, for these goals of dignity and respect to be realized, compliance with the
threshold provisions of the act must be ensured. Our concemn today raises the crucial
question of initial compliance by federally funded institutions in submitting the initial
summaries or inventories required under the law. Institutional compliance with the
initial disclosure notifications must be ensured so that interested Native American tribes
and descendants can participate in the federally outlined process and review those
objects and artifacts held by museums and other such institutions. Museums simply
can not unilaterally pre-determine that particular objects or artifacts fall outside the
specific NAGPRA categories and thus exempt themselves from compliance with the
process. Yet, this is exactly what the National Parks Service has allowed to occur in
this case.

The mandatory language of Section 10.8 (a) of the act is abundantly clear:

(E)ach museum that has possession or control over collections which may
contain unassociated funerary objects, sacred objects, or objects of cultural
patrimony must complete a summary of these collections based upon available
information held by the museum. Federal agencies are responsible for ensuring
that these requirements are met for all collections from their lands or generated
by their actions whether the collections are held by the Federal agency or by a
non-Federal institution.

No proper determination of the applicability of the categorical provnsnons of the act can
occur without institutional compliance with the threshold notice provisions.
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This is a critical procedural concem, for without institutional compliance in providing the
required sumnmaries and inventories, Native participation and federal regulation are pre-
empted and the entire process is rendered ineffective. Without initial compliance,
based either upon the good faith cooperation of the subject institution, or upon the
diligent enforcement by the federal agency charged with carrying out the requirements
of this law, all subsequent provisions of this balanced and diligently crafted act are
rendered hollow.

It appears from the record — which has now been on file with the National Park Service
since 1996 — that, for the past 60 years, Washington College has held a collection of
Native American artifacts, including a shirt said to be trimmed with “human scalp” and
purported to have belonged to the famed Lakota leader, Crazy Horse. The Estate and
Tribe made repeated attempts to examine the objects and artifacts in this collection and
related documentary evidence as to its provenance. Washington College knowingly
ignored these requests and proceeded to sell the bulk of this collection, including the
shirt, through Sotheby’s Auction House in New York City on May 21, 1996, without
having filed either a summary or inventory of their collection, as required under
NAGPRA.

Apparently, Washington College unilaterally decided, based upon “expert advice” and a
written, legal opinion, that it did not need to comply with the requirements of federal law.
Incredibly, the College presumed on its own and without the benefit of input from
known and interest Native parties, that the objects and artifacts in its Native American
collection were not subject to the requirements of the act. Having unilaterally and
erroneously opted out of any compliance requirements, the College then apparently
concluded that it was free to sell these objects and artifacts to the highest bidder.

Again, the Estate of Crazy Horse and the Rosebud Sioux Tribe asks this distinguished
committee:

Where in the law are federally funded institutions possessing items which may
be subject to the Native American Graves Protection and Repatriation Act, allowed to
presume that federal law does not apply to them?

Where in the law are such institutions excused or exempted from filing the
appropriate summaries or inventories of their collections mandated under NAGPRA
based upon their own — hardly disinterested — determination that such objects and
artifacts in their collections are not subject to the act?

Where in the law are the Secretary of the Department of the Interior and the

National Parks Service excused from their statutory duties and trustee responsibilities
to protect the legal interests of Native American peoples from the actions of institutions
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that blatantly profit from purposefully ignoring the law?

Finally, we understand that the National Parks Service has been undergoing
restructuring, reorganization and reassignment over the past year. Judging by the
ongoing lack of resuits in this matter, the National Park Service is still sadly no more
effective than the law it refuses to enforce. Will this committee do everything in its
power to relocate the enforcement provisions of NAGPRA to an agency that will
execute these sacred duties and responsibilities seriously and consistently in
accordance with its statutory and federal Indian trust responsibility?

WASHINGTON COLLEGE AND THE CRAZY HORSE SHIRT

We have noted that Washington College would appear to be an institution of higher
learning, pursuant to 45 CFR Section 10.2(3). And further, pursuant to 45 CFR Section
10.2(3), we understand that Washington College, like most such institutions, has
received federal funds after November 16, 1990. it no doubt continues to benefit from
such federal education support.

Since long before the passage of the NAGPRA, this College, name for the first
President of the United States, has had possession or control over a collection, called
the "Albee Collection”, which contains Native American objects and artifacts which may
be subject to the act, pursuant to 45 CFR 10.8(a), namely, unassociated funerary
objects, sacred objects, or objects of cultural patrimony, or pursuant to 45 CFR 10.9,
human remains and associated funerary objects. Washington College failed to comply
with the timely filing of either a summary or inventory, as required by the law.

Further, such failure resulted in the sale of the Albee Collection without proper notice to
the Tribe or Estate, who are parties known to Washington College as having an
affiliation, association and interest in the collection. This sale materially damaged the
Tribe and the Estate through the loss of any opportunity to examine, investigate,
research or potentially repatriate such items.

The matter of particular concern to us today is the critical need for action by the United
States National Park Service in enforcing the civil provisions of NAGPRA. To date, we
are not aware of any enforcement proceedings initiated under the civil penalty
provisions of the act. We seek a determination that Washington College has failed to
comply with NAGPRA, and that such failure has ultimately resutted in the College’s
sale, and subsequent disposal, of the Albee Collection.

We have requested that the Secretary of the Department of the Interior and the

National Park Service make an official determination of non-compliance and assess the
appropriate civil penalties, pursuant to 45 CFR Section 10.12, to hold Washington
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College accountable for its failure to provide a summary and/or inventory by November
16, 1995 or any time thereafter, prior to its sale of the Albee Collection on May 21,
1996.

We first brought this matter to the attention of the National Park Service in writing on
June 4, 1996, and have followed-up with letters to the Secretary of the Department of
the Interior on June 11, 1897 and a then again on June 25, 1998, with copies to our
congressional delegation, by way of personally appearing before the NAGPRA Review
Committee at their meeting convened on December 10, 1998, in Santa Fe, New Mexico
and at the Senate Oversight Hearing on The Native American Graves Protection and
Repatriation Act held in Washington, DC on April 20, 1999. In addition, through lawyers
with the law firm of Greenberg Traurig, LLP, the Estate has corresponded with the
National Park Service on this matter as recently as March 24, 2000.

BACKGROUND INFORMATION

While there are many issues involved in this case, | would again like include for the
commiittee’s information, a statement prepared by Ms. Amanda Burt, a paralegal with
Rudnick, Wolfe, Epstien, and Zeidman, of Washington D.C., who provided some
background information in this matter to the NAGPRA Review Committee in Santa Fe,
on December 10, 1998.

From Ms. Amanda Burt's December 10" presentation:

Good aftemoon. | would first like to thank the Raview Committee for the
opportunity to express our concems in this forum. Specifically, we are here to
address the question of Washington College’s compliance with the procedural
provisions of NAGPRA, as well as the National Park Service's intended course of
action in this matter.

For the record, my name is Amanda Burt. | am currently a paralegal with the law
firm of Rudnick, Wolfe, Epstien & Zeidman in Washington, D.C. | am also a 1993
graduate of Washington College.

Most people in this room are probably not familiar with Washington College. As |
am well-acquainted with Washington College, | thought i would be helpful to
provide some background information about the school. 1t is located in
Chestertown, on Maryland's Eastem Shore and is a private liberal arts institution
of approximately 1,000 students. For its part, Chestertown is a small, quiet
community comprised of Chesapeake Baywatermen, fanmers, retirees, and, for
nine months out of the year, college students. Chestertown is pot the kind of
place that immediately comes to mind as being a lashpoint” for Native American
issues. And yet, this is absolutely crucial to understanding why this case is so
important — especially where future instances of non-compliance with NAGPRA
are concemed.
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For approximately 60 years, Washington College possessed the Albee
Collection, a sizable assembiage of Native American artifacts, most notably of
which included a beaded and fringed shirt attributed to legendaryl.akota warrior,
Crazy Horse, in addition to a headdress said to have belonged to Chief Red
Cloud. Interestingly, the placard next to the Crazy Horse shirt proclaimed that it
was “trimmed with human scalp.*

The Albee Collection would likely have gone unnoticed were it not for a visit to the
college in 1992 by the Cheyenne poet, Lance Henson. Henson, who had been
invited to the College to read from his poetry, literally stumbled across theAlbee
Collection — housed in two shabby trophy cases in an obscure comer of
Washington College’s library. | have provided photographs for your reference.
Aware of NAGPRA, Henson raised the question of the College’s rightful
ownership of the collection.

At the time, | was working for the student newspaperﬂrg__eg_mgtgt_cglggg
Elm. | wrote a story about Henson's “discovery” and his concem, especially in

light of the recently enacted federal repatriation law, that the artifacts should be
retumned to the appropriate tribes. Since that time, | have been working togelher
with members of the Crazy Horse family and the Estate to obtain more
information about the shirt.

Sadly, the Albee Collection — including the Crazy Horse shirt — were sold at
Sotheby’s in May, 1996, due, in large measure, to Washington Cellege’s failure to
comply with the requirements of NAGPRA. Although attributed in the auction
preview catalogue to an "Important Plateau Man," the shirt sold for a price tag of
over $200,000 — more than ten times what similar shirts are worth, in dollars.

Today, the question of Washington Colfege’s compliance with NAGPRA still
remains unanswered. The National Park Service's faflure to make a
determination in this matter sends the unfortunate message that other institutions
like Washington College do not have to comply with the law because they will not
be held accountable for their actions, or lack thereof.

[End of Ms. Burt's statement]

Thus, for approximately the past 60 years, Washington College has had in its

possession various objects.and artifacts, including a so-called "scalp shirt” believed to

have been owned and wormn by Crazy Horse, i.e. Tasunke Witko. They aiso held a
double-train eagle feather headdress attributed to Red Cloud, along with numerous
other items from the estate of Captain Albee.
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EFFORTS TO OBTAIN COMPLIANCE

On November 7, 1995 and again on May 12, 1896, on behalf of the Estate of Tasunke
Witko and the Rosebud Sioux Tribe NAGPRA Committee, | contacted Washington
College to obtain more information about the Albee Collection, including the Crazy
Horse shirt and was directed to Mr. Alexander "Sandy” Jones, Chairman of the
Washington College Legal Affairs Committee. | informed Mr. Jones that | represented
the Estate of Tasunke Witko and the Rosebud Sioux Tribe NAGPRA Committee. |
advised him that certain objects and artifacts in the Albee collection may be subject to
NAGPRA. | provided him with a copy of the repatriation act, with what | believed to be
the relevant sections marked and highlighted. We made no formal request for
repatriation at that time, and sought only to examine the objects, artifacts and any
documentation of its provenance.

My initial request to view the objects and artifacts was denied on the grounds that the
shirt was not presently on campus, as it was undergoing appraisal and conservation at
an undisclosed location. My follow-up request was denied because the collection had
been sold at auction in New York City. It would appear that sometime after being
apprised of the appraisal and potential market value of the collection, Washington
College decided to profit from its sale rather than comply with the procedural
requirements of NAGPRA. This decision of Washington College, made with full
knowledge of Native interest in the collection, is shameful and unworthy of the name of
its “founding father.”

Since that time, Washington College has unilaterally taken the position that it had no
duty to comply with the requirements of NAGPRA. The College's position is apparently
based upon three grounds:

That Washington College is not a museum.

That the objects and artifacts in its possession did not fall within the objects
covered by NAGPRA, pursuant to 43 CFR 10.2(d).

That Washington College held good tiﬂe to the Albee Collection.

The claim that Washington College is not a museum, and therefore, not subject to
compliance with the requirements of NAGPRA, is purely a question of semantics.

While Washington College may not be a museum in the generally accepted meaning of
that word, Washington College is not refieved from its obligation to comply with
applicable federal law or the specific definition of museum provided under NAGPRA.
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In his June 8, 1998, letter to Dr. Francis P. McManamon, of this Committee, in his
capacity as Director of the Archeological and Ethnology Program of the National Park
Service, Mr. John Toll, President of Washington College, states initially that:

“Although we are not required to respond to your inquiry, we hope that our
response will refute the allegations made by Mr. Gough and will foreclose the
need for further action.”

President Toll provides no reason, nor offers any grounds upon which to base his belief
that Washington College is not required to respond. However, on several occasions in
the past, Washington College has claimed that it is not a museum.

It is of interest to note that in the Sotheby'’s sale catalogue of Tuesday, May 21, 1996, a
photograph of lot item # 172 described as "A Small Plains Dance Omament" from the
"Albee Collection” is shown with an apparently well-wom label tag proclaiming:
"Washington College Museum."

In any case, Section 10.2 (3) defines the term "museum" as follows:

Museum means any institution or State or local goverment agency (including
any institution of higher learning) that has possession of, or control over, human
remains, funerary objects, sacred objects, or objects of cultural patrimony and
receives Federal funds.

We contend that Washington College is included in any applicable definition of the term
"museum” under NAGPRA.

in his response to Dr. McManamon, with regard to the National Park Service inquiry as
to whether Washington College has completed a summary or an inventory under 10.8
or 10.9, President Toll admitted that Washington College had done neither. Further,
Washington College denied refusing to have repatriated any “Native American items” in
violation of 43 CFR 10.10, and denied that it had sold any “Native American items” in
violation of 43 CFR 10.12(b)(i).

As grounds for these denials, President Toll expressed Washington College's position
as follows:

*()t has consistently been the position of Washington College that the Native
American items in its possession did not fall within the categories of Native
American human remains, funerary objects, sacred objects, or objects of cuttural
patrimony within the meanings outlined by 43 CFR 10.2(d).”

This has been the consistent position of the College. The Jones' 1995 letter to Dr.
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Krupat conciuded with the remark that:

“It (Washington College) should then seek expert advice to the Board conceming
the condition and value of the Indian artifacts and its responsibility, if any, under
the Native American Graves and Repatriation Act of 1990, as amended, and its
regulations. Armed with this information the Board will make a determination of
its proper course of action.”

The critical nature of initial compliance concems is underscored by the Estates recently
failed attempt to regain the shirt or damages for the sale of the shirt through litigation.
The Estate brought a claim for untawful conversion of the shirt in Federal Court in
Maryland. Because of Washington College’s own statement of ownership-of the Shirt,
the case was baired by the statute of limitations. As a result, Washington College’s
own self-serving statement of Legal possession prevented the Estate from pursuing its
rights to the Shirt.

Our concern today is precisely with this kind of self-interested self-exclusion — clearly
practiced by Washington College — from the requirements of NAGPRA. Institutions
cannot be allowed to by-pass or ignore Native input in a determination of NAGPRA
applicability. Without compliance prior to any sale of objects or artifacts, there is no
way of assessing the validity of Washington College's claims under the NAGPRA
regulations.

Again, Section 10.8 (a) provides that:

{E)ach museum that has possession or control over collections which may
contain unassociated funerary objects, sacred objects, or objects of cultural
patrimony must complete a summary of these collections based upon available
information held by the museum. Federal agencies are responsible for ensuring
that these requirements are met for all collections from their lands or generated
by their actions whether the collections are held by the Federal agency or by a
non-Federal institution.

Washington College's non-compliance and sale of its collection, without notice to
identified interested parties, effectively prevented any fair and open determination of
what may or may not satisfy the NAGPRA categorical requirements. The position of
Washington College only satisfied its own self- interest and financial gain. The
prospect of an institution evading its legal duty and financially profiting from the sale of
human remains or sacred objects or objects of cultural patrimony is reprehensible and
uniawful.

The collection remained in the possession of Washington College throughout most of
the century. The placard in the College's display case provides all the basic information
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needed to complete a summary under 10.8(c). This is not a case of fack of information
or lack of adequate funding necessary to complete the required summary. Further,
Washington College can not and does not claim ignorance of the existence of the
Native American Graves Protection and Repatriation Act, or of its the requirements,
amendments or regulations. Consequently, Washington College cannot be allowed, in
its own self-interest, to claim a presumed exemption from its responsibility to comply
with those requirements and regulations of the Native American Graves Protection and
Repatriation Act.

CONCLUSION
Mr Chairman and distinguished members of the Senate Indian Affairs Committee:

Unfortunately, another year has passed since the Estate of Crazy Horse and the
Rosebud Sioux Tribe last brought this crucial matter of lack of enforcement of the legal
protections and rights accorded to Native Americans under the Native American Graves
Protection and Repatriation Act to your attention.

Under the hard-fought and carefully balanced provisions of NAGRPA, the rights of
museums and Native Americans, and the govemmental responsibilities of the National
Park Service are clearly spelled out. However, when the Secretary of the Department
of the interior and National Parks Service officials fail to faithfully, timely, diligently or
consistently perform their statutory duties or live up to their responsibilities to protect the
rights of all parties under the Act, only those museums and other institutions that would
circumvent the law for their own self-interest and monetary profit are protected.

Sadly, in this case, five years have now passed since the National Parks Service was
first requested to meet its responsibilities under NAGRPA with respect to this
Washington College matter. These requests have come through telephone calls,
letters, public statements presented to the NAGRPA review committee, and
congressional testimony.

In five years, the National Parks Service apparently cannot even determine whether the
threshold requirements of NAGRPA are met by an institution that has placed objects
the auction block which were publicly touted as associated with the slain leader Crazy
Horse and with other respected Lakota leaders, which are deemed sacred and part of
the Lakota cultural patrimony, and which fetched extraordinarily higher prices because
of that association.

Again, as | understand it, since we met last year, the National Parks Service has been

undergoing restructuring, reorganization and reassignment over the past year. Judging
by the results in this matter, the National Park Service is still no more effective than the
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law it refuses to enforce.

As we observed one year ago, the past and present position of Washington College
essentially stands for the following proposition:

That any institution which acknowledges receipt of federal funds and which has
Native American objects and artifacts in its possession may unilaterally choose
whether it wishes to comply with or opt out of the threshold summary or inventory
requirements of the NAGPRA, based upon its particular self-interest, privately
obtained expert advice, undisclosed legal opinions, or other financial
determinations made at the sole discretion of that institution's board of directors.

This unilateral determination may be made without input from any other of the
Native American parties who may have legal interests under NAGPRA.

It is precisely this prospect — that is, leaving the question of whether an institution has a
duty to comply with federal law up to that institution's own seif-interested discretion —
that we find setting a most troubling precedent. Allowed to stand, this precedent
effectively and completely pre-empts any tribal participation in the NAGPRA process.
Also, if we may judge by the inaction of the National Parks Service, it appears to
foreclose any possibility of federal regulation under the NAGPRA. By allowing this
precedent to go unaddressed, the National Parks Service has effectively rescinded this
Act of Congress.

In short matter has come to stand for the proposition: If you purposefully ignore the law
out of private self-interest, the law can not and will not be applied to you. Thisis a
powerful message, endorsed by the inaction of National Parks Service.

in closing, we have sought the assistance of the NAGPRA Review Commiittee in
moving the Secretary of the Department of the Interior and the National Park Service to
make a determination regarding Washington College's admifted noh-compliance with
the procedural provisions of NAGPRA. Further, we have asked that the Secretary and
the National Park Service to assess appropriate civil penalties against Washington
College for its failure to complete a summary and/or inventory by November 16, 1895,
or any time prior to its sale of the Albee Collection on May 21, 1996, and for that
subsequent sale.

Again, we have not brought this matter before you for resolution of these issues on the
merits of the case. Details of this case have been included here only to represent the
level of administrative information that has been available to the National Parks Service
for over five years. We have been and remain completely willing to proceed through
appropriate administrative channeis. We seek only effective compliance with, and
diligent enforcement of, the federal protections provided under the law; but those
channels have been effectively blocked by the unexplained inaction of those statutority
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charged with administrating the law.

We bring this matter again to the attention of this oversight committee in the hope of
remedying this problem of initial threshold compliance and the lack of administrative
action in the face of non-compliance. One year ago, we suggested that a technical
amendment to require that no sale of any objects or artifacts which may be subject to
the provisions of NAGPRA can occur without a written certification of compliance with
the summary and inventory provisions of NAGPRA from the National Park Service, as
applicable federal agency. This would provide notice and assurance to the various
auction houses and other venues trafficking in Native American objects and artifacts
that their participation in the sale of such items would not aid, abet or promote wiliful
non-compliance with the NAGPRA. | am not aware of any legislative actions taken in
this regard.

To date, there have been no enforcement actions taken under the civil penalty
provisions of the present act. This should not be taken as an indication that there are
no problems with institutional compliance. Lack of enforcement in such cases as this
means that institutions holding objects and artifacts of significant cultural import can
effectively evade the balanced legal protections envisioned for all parties under
NAGPRA.

This lack of enforcement may be evidence that the National Park Service is ill-equipped
or ill-disposed to properly carrying out the threshold provisions and enforcement
functions under the Native American Graves Protection and Repatriation Act. The
failure of the National Park Service to adequately respond in accordance with the
express provisions of the act further compounds the evasion and denigration of this all
too necessary federal legislation.

Neither the Secretary of the Department of the Interior or the National Parks Service
are excused from faithfully and consistently carrying out their statutory duties and
trustee responsibilities to protect the legal interests of Native American peoples from
the actions of our American cultural institutions that blatantly profit from purposefully
ignoring the law. If the National Park Service is going to ignore its statutory duties and
responsibilities under the law, then a more appropriate federal agency, perhaps located
within the Department of Justice, civil or human rights divisions, should be charged with
upholding federal law. Judging by the ongoing lack of results in this matter, the
restructured, reorganized and reassigned National Park Service is still no more effective
in the protection of Native American Rights, than is the law it refuses to enforce in any
consistent or expedited manner.

Again, we ask this committee do everything in your power to relocate the enforcement

provisions of NAGPRA into an agency, perhaps located within the Department of
Justice, that will execute these sacred duties and responsibilities to Native Americans
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seriously, consistently and in a timely fashion.

On behalf of the Estate of Tasunke Witko and the Rosebud Sioux Tribe NAGPRA
Comimittee, | offer you my appreciation for the opportunity to again bring this issue
before the Senate Indian Affairs committee.

Respectfully submitted this 25™ day of July, 2000.
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Statement of
W. Richard West
Immediate Past Chair of the Board
American Association of Museums
and
Director
National Museum of the American Indian

Mr. Chairman and members of the Committee: I am W. Richard West, immediate
past chair of the board of directors of the American Association of Museums, and
director of the Smithsonian Institution’s National Museum of the American Indian.
Thank you for the opportunity to present testimony on behalf of the American
Association of Museums on the Native American Graves Protection and Repatriation Act
(NAGPRA).

American Association of Museums (AAM) represents the broad range of
museums, from aquaria, art and history museums to science-technology centers, natural
history museums and zoos, with more than 16,400 members of which about 11,000 are
museum paid staff or volunteers, 2,000 are independent professionals and suppliers to the
museum community, and 3,000 are museums.

As you know, we now have ten years of experience with NAGPRA. Itis an
instrument of compromise, created through the best collective efforts of museum people
working closely with Native Americans, anthropologists, universities and others. Asa
compromise, it is not a perfect law for any of the affected parties, but on the whole it has
worked well. I think all the parties to the law have found that the repatriation process has
been much more demanding, complicated and costly than anyone had expected. But
museums and tribes have both benefited greatly by the process. In particular, they have
set up collaborations that have provided museums with new understanding of the
significance of their collections and tribes with awareness of important objects of whose
continued existence they may not have known.

Since 1990, museums have worked very hard to honor not only the letter but aiso
the spirit of the law. Here are several examples of how the repatriation process has
affected a number of museums in recent years.

The ill Historical Cen W

Since 1979, when the Plains Indian Museum at the Buffalo Bill Historical Center
was opened, the Director and Board of Trustees have taken a cooperative approach to
working with Plains and other Native people. In 1976 an Advisory Board was established
consisting of representatives from Plains tribes that guided the content and design of the
Museum. Prior to the establishment of NAGPRA, one object of ceremonial importance
had been returned to a tribe, and intermittent visits were made by tribal members to study
the Museum’s collections.

In 1991, a policy related to the care, exhibition, and repatriation of culturaily
sensitive objects was developed by the curator and Advisory Board members and
endorsed by the Historical Center Board of Trustees. This policy not only outlined a
process of complying with NAGPRA requirements but also officially addressed other
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concerns and procedures related to the handling of sacred objects. Although numbers of
tribal visits and consultations have occurred in the past ten years, to date there have been
three requests for repatriation. Probably more meaningful are the exchanges of
information that have taken place between Museum staff and tribal members which have
brought about informed traditional care of collection objects for the Museum and
assistance in cultural preservation projects for the tribes. On June 17, the Plains Indian
Museum opened newly installed galleries that reflect the Museum’s philosophy of
cooperation and recognition of the roles of Native people in telling their own stories
related to collections.

The Peabody Museum of Archaeology and Ethnology (Harvard University, Cambridge,
Massachusetts)

The Peabody Museum is one of a handful of museums with an usually large
number of human remains. It is on schedule with its mandate from the Department of
Interior to complete 60% of its inventory of an estimated 11,587 human remains by the
end of April 2000, having completed inventory of 62% by that date, and it expects to
meet the October 2000 goal of 80% completion. The museum continues to employ 18
personnel in addition to its regular staff in order to meet the requirements of the
consultation process and the production of final reports.

Over the 6-month period from November 1999 to April 2000, the museum’s staff’
worked on human remains and funerary objects from fifteen states, having 1,681
consultative interactions with 163 tribes or consortia of tribes. The accelerated timetable
in the Department of Interior mandate and lack of funding, however, prevented
consultation visits during this period. Responding to requests from some tribal NAGPRA
officers for more consultation, the museum has committed to additional significant
consuitation with these tribes, to allow more time for the museum and the tribes to
exchange more precise information about cultural affiliation of human remains and
objects.

The Natural History Museum o! les

Between NAGPRA passage and 1998, when the museum completed its inventory
on a three year extension, its Anthropology staff devoted about one-third of its staff time
to NAGPRA activities. Since enactment of the law, virtually all of the collection
management activity in those parts of the museum has been devoted to its North
American collections, allowing almost no time for management of its extensive
collections from elsewhere. Except for a single $38,000 National Park Service grant, all
funding for this effort came from the museum itself.

In the course of this effort, museum staff were visited for consultations by, or
went on visits to, 13 Native groups; these visits lasted from 1 - 3 days each. The museum
also wrote letters of support to assist 7 tribal groups to get federal funding. In addition, it
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returned a number of remains and/or artifacts that had been on long-term loan from other
institutions (both museum and federal agency) so the record-owner institution could
complete its NAGPRA process for the artifacts. By 1998, the museum had completed 9
inventories, of which NPS has published 8. The published inventories have resulted in §
repatriations, including 3 to a Native Hawaiian group, representing a total of human
remains of 155 individuals, plus 814 associated funerary objects.

One example of the cooperation engendered in the museum’s repatriation process
involved the Coquille tribe. The museum had in its collection artifacts from Oregon
which museum staff could not affiliate because the objects had been received long ago
with minimal records. A recently recognized tribe, the Coquille, visited the museum as
part of their own ethnographic efforts and were able to provide museum staff with
significant additional documentation (maps, pioneer diaries, a tribal linguistic expert,
etc.). Museum staff also consulted with 3 other tribes in the area to confirm the likely
Coquille affiliation, a process that took approximately 3 weeks of full-time work for the
museum’s Curator of Anthropology and collection manager. The excellent cooperation
of all involved culminated in the museum’s affiliation of the objects with the Coquille
and identification of the objects as associated funerary objects. After museum staff
repatriated the artifacts, they received a letter from the Coquille expressing the tribe's
appreciation and confirming that it had reburied the artifacts in accordance with its
traditions.

I would also like to say a few words about the museum that I direct, the National
Museum of the American Indian (NMAL) Of the approximately 1,600 objects that
NMALI has repatriated to the tribes, the majority have been human remains and funerary
objects. NMAI currently has approximately three hundred human remains in its
possession, representing an estimated seventy-five indigenous groups. Our priority is to
repatriate all those human remains and their associated funerary objects to their
respective indigenous communities, both domestic and international. We project the
repatriation of all human remains by the end of 2003.

Concurrent with the repatriation of human remains and associated funerary
objects, the NMAI Repatriation Office is processing and researching tribal claims for
sacred and ceremonial objects, and objects of cultural patrimony. We are currently
preparing for returns to twelve indigenous communities in Nevada, Arizona, Colorado,
South and North Dakota, British Columbia, Alaska, Montana, Alberta, and Oklahoma.

In the course of our work on repatriation, we are seeing more and more tribes
working together for return of cultural materials and human remains. Tribes are also
looking increasingly to Federal agencies for help in re-interment. As you know, many
tribes originally from the southern and eastern parts of the United States were re-located.
In some cases, tribes are looking to re-inter on their original lands, some of which are
now privately owned or Federally owned, and they are seeking help from Federal
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agencies to re-inter on Federal land that is on or near to the tribe’s original lands. NMAI
has been pleased to help facilitate some of these discussions.

Despite this progress in museum and tribal actions on repatriation, there are
several current hindrances in the repatriation process relating to funding which need to be
cleared away. One of those is the slow rate of publication of notices of NAGPRA
inventories in the Federal Register. We understand that there is currently a backlog of
more than a year’s worth of notices, despite the best efforts of National Park Service
staff. In fact, we understand that of the roughly 700 notices submitted, about half are still
not published. The President’s budget request would provide for a $400,000 increase for
general NAGPRA funding, which would allow an increase of staff by five to help process
the notices. The museum community strongly urges that additional funds be provided for

this purpose.

A second hindrance is insufficient funding for the NAGPRA grant program,
which is to assist museums and tribes in the repatriation process.

The need continues to be great. In 1994, AAM conducted a repatriation survey of
500 of its member institutions, including all of its natural history museums and a selected
sample of its art and history museums. Of the 43.6 % that responded, 76% of the natural
history museums, 43% of the history museums and 23% of the art museums had Native
American objects. Those respondents—a little more than 200—alone had almost 3.5
million objects which fell into NAGPRA categories, and that did not include 15
responding natural history museums, including 3 large institutions, which could not, at
that time, give an accurate estimate of their NAGPRA-related holdings.

In contrast, in October 1990, at the time of the passage of NAGPRA, the
Congressional Budget Office had estimated NAGPRA implementation costs to museums
of only $40 million and to tribes and Native Hawaiian organizations of $5-10 million
over 5 years, assuming that museums and federal agencies held between 100,000 and
200,000 Native American remains and that the cost to inventory and review each remain
would be $50-100. Those estimates now appear to be very low in light of our experience
since that time.

In the FY2000 grants round, many projects judged worthwhile could not be
recommended for funding because of the limited funds available. The Park Service
received 111 proposals requesting over $6 million but was able to fund only 42 with the
$2.25 million available, plus a reserve amount to fund repatriation requests during
FY2000 at smaller dollar amounts. The 42 awards were divided between 13 grants to 13
museums, totaling $617,210, and 29 grants to 26 tribes, totaling $1,574,250. Without
increased funding to support projects judged worthy, both museums and tribes are
hmduedmmelleﬁ'omtomakeumely progress in the repatriation process and to deal
with issues that arise, such as abatement of pesticides in repatriated objects. The museum
community strongly urges that additional funding be provided here as well.

Thank you for the opportunity to testify on this issue. I would be happy to
respond to any questions you might have.



124

BISHOP MUSEUM .

I CELEBRATING A
CENTURY OF DISCOVERY

Statement of
W. Donald Duckworth, Ph.D., President and CEO
Bishop Museum, Honolulu, Hawai'i
on the Native American Graves Protection and Repatriation Act
U.S. Senate Committee on Indian Affairs, Washington, D.C.
July 25, 2000

Mr. Chairman and members of the Committee 1am W Donald Duckworth, Ph D , President
and CEO of the Bishop Museum in Honolulu, Hawai'1, presenting testimony on behalf of my
institution.

On April 20, 1999, I presented testimony to this distinguished committee on the experiences of
Bishop Museum as 1t worked to fulfill both the letter and spirit of the Native American Graves
Protection and Repatriation Act (NAGPRA). Since that testimony, we have continued our
work and have also continued to benefit from collaboration with Native Hawaiian elders and
cultural experts We have enjoyed a long and productive working relationship with the National
Park Service (NPS) staff that administered NAGPRA and have received grants from NPS, for
which we are most grateful in that they have helped us significantly in achieving our obligations
under NAGPRA. During the past few months, however, Bishop Museum’s experiences with
the NPS have raised concerns regarding the appropnateness of continuing to admunister
NAGPRA at the Archaeology and Ethnology Program at the NPS I would like to comment on
the current situation and on those experiences.

The Museum is currently facilitating the NAGPRA-related repatriation of human remains and
funerary objects removed from a cave complex in Kawaihae District on Hawai'i Island The
Hawai'1 Volcanoes National Park, which 1s under NPS junsdiction, is in possession and control
of objects from this same cave complex. The Hawai't Volcanoes National Park is not
facilitating NAGPRA -related repatriation of these items.

The conflict of interest in this case is very clear. Bishop Museum has tried, in good faith, to
work out solutions in a highly charged emotional context. NAGPRA has provided the Museum
with opportunities to collaborate with Native Hawaiians and Bishop Museum has, often with
great difficulty, reached solutions that truly reflect the collaborative spirit of NAGPRA. We are
dismayed that NPS staff associated with the Archaeology and Ethnology Program are
mterfermg wnth this collaboration and instead, are attempting in strong terms to influence

b the M and the claimants. Not only are NPS staff faxing official
letters to the medm, they are creating an atmosphere of suspicion and ill will. It also appears
from the tenor of NPS letters sent to Bishop Museum from its National Center for Cultural
Resource Stewardship and Partnerships that NPS has predexenmned thata cMI penalty
proceeding against the Museum would be instituted. Backg fi and pl
follow.

The State Museum of Natural and Cultural History 1
1525 Bernice Street « Honolulu, Hawai's « 96817-0916
Telephone (808) 847-3511 « Fax: (808) 841-8968
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The cir of the Mi ’s receipt of the Kawaihae cave human remains and objects
are important. In 1905, three men, explonng caves 1n search of bunal treasures, discovered a
cave in Kawathae with the remains of a chief and others, and objects that were wrapped and

placed with the remains The three men, who entered the chief’s burial cave and removed the
objects and some of the remains, drew straws to divide their bounty three ways Two of the
men sold and traded their shares to Bishop Museum in 1907 The third man kept his share In
1956, some time after his death, hus family donated his share of the objects to the Hawai'1
Volcanoes National Park, where they reside to this day

This past February, the Museum, in good faith, made a loan of the objects to one of the
claimants, Hu: Malama I Na Kupuna O Hawai'1 Ney, to facilitate the process of consultation
The Office of Hawaiian Affairs alleged that the loan to Hui Malama was in violation of
NAGPRA and requested that the NPS nstitute a civil penalty proceeding In a letter sent from
Director Robert Stanton’s office on Apni 7", the Museum was informed of OHA’s allegation
and nwited to respond in wniting to three questions to assist NPS in evaluating OHA's
allegations. Ve feel that Director Stanton’s letter was in order and we are grateful we were
afforded the opportunity to respond Interestingly, we also received a telephone call on May g
made by the NPS Consulting Archaeologist at 11 04 p.m Washington D C time inquinng
whether we had received Director Stanton’s letter and whether we intended to respond. The
Museum responded to Director Stanton’s requests on May 12", providing answers to the three
questions and attaching additional information and documents as suggested

Subsequently, two other letters were received from the NPS. One was dated April 13* and the
other June 2™ Katherine H. Stevenson, Associate Director, sent the letters from the NPS
National Center for Cultural Resource Stewardship and Partnerships.

The letter of Apnl 13" included the following statement' “I hope you will take every possible
step to recover and take back into direct care by the Museum any artifacts that may be covered
by NAGPRA that may have been given to other organizations with [sic] following the proper
procedures required by NAGPRA ” We found this statement inappropriate in that it interferes
with the decision making process between the Museum and the claimants and that 1t infers that
NPS has predetermined that a civil .fenalty proceeding would be instituted. The Museum
responded in a letter dated May 13™ requesting clarification of this statement. Clanfication was
provided 7:;1 the letter dated June 2™, signed for Katherine Stevenson, and faxed to the Museum
on June

The letter of June 2™ was faxed to the two Honolulu dailies, the Honolulu Advertiser and the
Honolulu Star Bulletin, on the same day the Museum received them (June 7) We were
provided copies of those faxes by one of the reporters The source of the fax to the two
Honolulu newspapers was the Honolulu NPS office, which also faxed to one of our staff (not
involved in NAGPRA) copies of correspondence between our NAGPRA project manager and
a claimant.

The June 2™ letter from NPS included the following statements.
* “Thope you are able to take action to assert the direct control the museum has over
the security and safety of the objects.”
* “As you are aware, until repatriation, 1t 1s your museum’s responsibility to ensure
that the objects are preserved and protected against all threats.”
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e “As long as the objects are out of your possession, the objects, which would be
worth millions of dollars on the black market, are subject to a substantial threat of
theft. Whether the objects are in a cave, as reported, or elsewhere, they are also
threatened by damage by insects, humidity and other natural factors.”

The statements are inappropriate in that they interfere with the Museum-claimant consultation
process and infer that NPS has predetermined that a ch penalty proceeding will be instituted.
The letter also indicated that our response of May 13 to Director Stanton on the civil penalty
proceedings was not received by the National Center for Cultural Resource Stewardship and
Partnerships.

The NPS letter of June 2* was quoted liberally by the Honolulu newspapers, and included the
statement regarding the monetary worth of the objects. We feel that it was inappropriate for the
NPS to send this letter to the media and thus compromise the security of the objects with
statements regarding their worth, We also feel that it was inappropriate for NPS to assume that
the monetary worth of the objects and the maintenance of museum-quality environmental
controls were, in this case, more important that the spiritual significance and ceremonial
context of the objects. Finally, we are concemed whether the placement of such high monetary
value over these objects is influencing NPS decisions regarding other NAGPRA-related
objects within their control.

It seems Bishop Museum has been the subject of such keen scrutiny by staff of the
Archaeology and Ethnology Program of NPS because the NPS is in possession and control of
the remaining third of the objects removed from the Kawaihae burial cave in 190S. These
objects, as noted above, are stored in a repository located at the Hawai'i Volcanoes National
Park, over which NPS has jurisdiction. Although we have also enjoyed a long and productive
working relationship with the Honolulu NPS office, we are dismayed with the actions of the
archaeologist assigned to that office. It is well known in Honolulu that the NPS Pacific Islands
Support Office archaeologist continues to support one of the potential claimants, because that
claimant is questioning the status of the objects as burial related, or even as NAGPRA-related.
We understand furthermore, that NPS has not responded to claims for the objects made some
time ago by Hui Malama, the Department of Hawaiian Home Lands, and the Hawai'i Island
Burial Council. Although the administration of NAGPRA seems to have been transferred to
new NPS staff, the academic biases of archaeology and ethnology remain the same.

In closing, we reiterate our commitment to fulfilling the spirit and intent of NAGPRA and we
stand by our belief that the resulting levels of collaboration that Museums have enjoyed with
Native Americans and Native Hawaiians as a result of NAGPRA has been most valuable and
important. We support any effort made by this distinguished committee to ensure that the
NAGPRA program is administered with objectivity, cultural sensitivity, and in keeping with
the spirit and intent of the Act.

Thank you for the opportunity to testify on this issue. I would be happy to respond to any
questions you might have.
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SENATE COMMITTEE ON INDIAN AFFAIRS

) Oversight Hearing:
Native American Graves Protection and Repatriation Act

Tuesday, July 25, 2000, 10:00 a.m., 485 Russell Senate Bldg.

STATEMENT OF THE SOCIETY FOR AMERICAN ARCHAEOLOGY AND
THE AMERICAN ASSOCIATION OF PHYSICAL ANTHROPOLOGISTS

Keith W. Kintigh, Ph.D., SAA President

Mr. Chairman, the Society for American Archaeology (SAA) thanks the Committee for this
opportunity to comment on the current state of NAGPRA implementation. SAA is the leading
organization of professional archaeologists in the United States. Starting in 1989, SAA led the
scientific community in working with congressional staff on the language of NAGPRA. We
provided testimony at Senate and House Committee hearings and helped form a coalition of
scientific organizations and Native American groups that strongly supported NAGPRA's
enactment. Since that time, we have closely monitored its implementation and have consistently
provided comment to the Department of the Interior, to the NAGPRA Review Committee, and to
this committee. We urge our members always to work toward the effective and timely
implementation of the Act. We are joined in this testimony by the American Association of
Physical Anthropologists (AAPA), which is the leading organization of physical anthropologists
in the United States and which also supported the enactment of NAGPRA.

o Ten years ago, I stood before this committee to present SAA's testimony on S1980, the
bill that became NAGPRA. Despite the problems that remain, reflecting on the last ten
years, I think the Committee should be proud of what NAGPRA has accomplished.

©  Over a thousand museums and federal agencies submitted summaries to tribes, and more
than 700 have submitted inventories.

© While we more often hear about the difficult and confrontational cases, repatriations of
human remains and cultural items, from both museum collections and new excavations
occur routinely. Most of these repatriations result from mutual agreements between tribes
and museums and agencies.

o Consultations mandated by NAGPRA have led to the development of improved
understandings between tribal people, muscum personnel, and scientists. Many
cooperative ventures not required under the law have been successfully pursued.

In the interests of improving NAGPRA's implementation, we now turn to a brief discussion
of several issues relating to the current implementation of NAGPRA.



128

SAA & AAPA Testimony to NAGPRA Oversight Hearing - 7/25/2000 2

Federal Agency Compliance

In last year’s testimony before this committee, SAA and AAPA expressed dismay over the
lack of compliance of some federal agencies with the plain requirements of NAGPRA. While
there has been some good work by agencies, lack of compliance by some federal agencies
remains the single largest stumbling block in implementing NAGPRA. This has frustrated tribes
and scientists alike.

The most obvious problem has been the lack of completion of the inventories that were due
five years ago. A less obvious but more pemnicious problem is that determinations of cultural
affiliation are often made without adequate consultations with tribes and without reasonable
efforts to compile and weigh either the scientific or the traditional sources of evidence.

While some Federal agencies are moving too slowly in repatriation matters, problems also
arise when an agency moves too quickly, or without adequate consultation or consideration of the
evidence. Two examples will suffice. In the well-known case of Kennewick Man, the court
found that in its haste to repatriate the remains, the Corps of Engineers failed to satisfy the legal
requirements. The unfortunate consequence has been a lengthy lawsuit.

More recently, the Review Committee found unanimously that Chaco Canyon National
Historical Park had utterly failed to do adequate assessments of cultural affiliation and
recommended that the Park redo its inventory with appropriate consultation and attention to the
scientific and traditional evidence. In the Chaco case, the scientific community, nearly all the
affected tribes, and the Review Committee agree on all the key points. Unfortunately, the NPS
Intermountain Regional Director saw fit to dismiss the Review Committee’s recommendations,
arguing in effect that the job the Park had done was good enough.

As NAGPRA provides no enforcement provisions affecting agencies, we would ask Congress
to employ the means at its disposal to induce or to compel full agency compliance. In pursuing
this objective, the Committee should insure that agencies do not achieve compliance with
NAGPRA at the expense of other critical cultural resource programs.

Speed of the Repatriation Process

At Review Committee meetings, tribes have expressed considerable unhappiness with the
length of time it is taking to achieve repatriation of Native American human remains. Clearly,
there have been problems and federal agency compliance is a key issue that must be addressed.

However, a lack of speedy reburial is not a necessary indicator that the process has gone
awry. It must be remembered that universal reburial was never NAGPRA's goal. Its objective is
to provide culturally affiliated tribes with the right to determine disposition of remains of their
ancestors. Repatriation is only one of many possible dispositions. The fact is that tribes have
requested repatriation of only a small fraction of the remains that have been culturally affiliated
by museums and agencies.

The lack of repatriation requests is probably due to several causes. Tribes are entitled to
choose not to request repatriation or to have a museum continue to hold remains and objects. In
other cases lack of repatriation of culturally affiliated human remains may reflect tribal priorities
or a lack of funding. In the Southwest, and probably throughout the West, concern with the
ongoing excavations of human remains (those on federal and Indian lands are covered by
NAGPRA'’s Section 3) generally take precedence over repatriation of human remains from
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museum or agercy collections because the ongoing excavations are viewed as presenting the
most pressing problems.
Culturally Unidentifiable Human Remains

The disposition of culturally unidentifiable human remains continues to be an issue of
concern. We offer several observations:

1) Possibility of Affiliating Remains now Classified as Culturally Unidentifiable. Under
NAGPRA, it is the strength of relationship as indicated by cultural affiliation that provides the
legitimacy to claims for repatriation. The plain language of NAGPRA and its legislative history
make clear that, whenever possible, control over disposition should be granted to the tribe or
tribes that have cultural affiliation.

The Committee should recognize that many of the remains currently classified as culturally
unidentifiable could, with appropriate consultation with tribes and research by scientists, be
culturally affiliated. This point was specifically recognized by the NAGPRA Review Committee
in its recent recommendations regarding culturally unidentifiable human remains. The problem
of remains that can be affiliated but that are now categorized as culturally unidentifiable was
exacerbated a year ago when the Department of Interior denied museums that were making good
faith efforts additional extensions. The Department directed the museums to complete their
inventories based on information currently at hand, thus precluding adequate consultation for
many collections. In many cases this has led to determinations that remains are culturally
unidentifiable where the museums readily acknowledge that it may be possible, with more tribal
consultation and more research, to make determinations of affiliation. Because of DOI's
shortsightedness, a much larger burden now rests with tribes to pursue further consultation and to
show that a preponderance of the evidence supports cultural affiliation.

2) Review Co ittee R dati NAGPRA charged the Review Committee with
“recommending specific actions for developing a process for disposition of [culturally
unidentifiable human] remains." (NAGPRA Section 8(c)(5)). This language reflected Congress'
uncertainty about the proper treatment of culturally unidentifiable human remains in light of the
lack of agreement among tribes and between tribes and the museum and scientific communities
on this question. Congress also hoped that our experiences in determining the disposition of
affiliated remains could provide important models for the resolution of the disposition of
culturally unidentifiable human remains. The Review Committee issued its recommendations
less than two months ago (Federal Register, June 8, 2000 65(111)). At this point we need to see
how those recommendations fare.

3) Permitting Tribal Consortia to Determine the Disposition of Culturally Unidentifiable
Human Remains. A coalition of Southeastern tribes has offered an alternative approach to
determining the disposition of culturally unidentifiable human remains. Their suggestion is to
empower regional consortia of tribes to determine the disposition of these remains.

As discussed above, many remains now classified as culturally unidentifiable have the strong
potential to be affiliated. Empowering tribal consortia to decide quickly on the disposition of
culturally unidentifiable human remains would result in a serious disservice to the tribes that
could show affiliation. This solution violates the rights of lineal descendants and culturally
affiliated tribes that are specifically privileged by NAGPRA because of the closeness of their
relationship.
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Furthermore, this approach fundamentally upsets the balance and spirit of compromise that is
embodied in NAGPRA and that is reflected in the composition of the Review Committee.
Decisions about disposition must be made jointly by representatives of the scientific, museum,
and Native American communities. In fact, the Review Committee’s recommendations include
use of tribal consortia in regional consultations on the disposition of culturally unidentifiable
human remains, but consistent with NAGPRA, their recommendations include museums and
federal agencies 1n the consensus-based decision-making.

Scientific Interests

Congress carefully crafted NAGPRA to balance diverse interests in Native American human
remains and cultural items. NAGPRA was supported by the tribes and by scientific and museum
organizations because it represented a reasoned compromise among diverse interests. Scientific
interests in human remains and cultural items derive from their ability to tell us about our
nation’s, and indeed, our human heritage. For example, the human genome project is opening up
the potential for important medical research. The next fundamental step in this research will be
charting the variation within the human genome. Also, there is enormous public interest in
understanding the original peopling of the Americas. The study of Native American human
remains will be essential to these and many other worthy efforts. We do not suggest that these
interests necessarily outweigh those of tribes; we simply point out that scientific interests are
appropriately recognized as legitimate by NAGPRA.

Location of the NAGPRA Function Within DOI

The NAGPRA function within the Department of the Interior was reorganized in response to
a perceived conflict of interest by the tribes. The current organization removes this appearance
of conflict. At this point, we belicve that the best course is for all of us to work with Mr.
Robbins and his staff toward the effective implementation of NAGPRA.

Financial Support

Implementation of NAGPRA continues to be delayed by the lack of necessary resources.
There is a need for increased funding for NAGPRA grants to tribes to effect repatriation and
further consultations with museums. There is a complete lack of federal support for tribal
implementation of Section 3 repatriation issues (new excavations and inad discoveries).

There is an additional need for new federal funding to assist scholars in assessing cultural
affiliation of items classified as culturally unidentifiable (such funding is not permissible under
the NAGPRA grants language). Roger Echo-Hawk has argued (2000, American Antiquity 65(2):
267-290) that research into Native American traditional histories, which can help establish
cultural affiliation, is a legitimate and productive subject of scholarship.

The NAGPRA office within NPS needs increased funding to accomplish its mandates under
the law, including timely publication of notices of inventory completion, compiling the inventory
of culturally unidentifiable human remains, and keeping its Native American Consultation
Database up to date.

Cultural Affiliation

Thorough case by case assessment of cultural affiliation based on full consultation with the
tribes remains the key to implementing NAGPRA as Congress intended. Cultural affiliation is a
comerstone of NAGPRA because it provides the legitimacy for most repatriation claims. A
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critical problem in NAGPRA implementation is the widespread expansion, by both agencies and
museums, of the statutory definition of cultural affiliation beyond legally defensible limits.
Further, while the law requires evidence demonstrating culturat affiliation, agencies and
museums often offer little or no evidence or argument supporting their determinations. The
evidentiary problem has three components: (1) insufficient consultation with tribes and
consideration of traditional evidence they can offer; (2) inadequate attention to collecting readily
available scientific evidence; and (3) a lack of thoughtful weighing of this evidence to arrive at a
sound determinations of cultural affiliation.

Conclusion
In conclusion, we offer four reccommendations.

© We ask that the Congress apply the means at its disposal to bring federal agencies into
compliance with NAGPRA.

o  Once we see how the Department of Interior responds to the Review Committee’s
Recommendations Regarding the Disposition of Culturally Unidentifiable Native American
Human Remains, we will all have a better basis for evaluating whether any additional steps
need to be taken.

o We ask that the Committee address the insufficient funding of tribal, museum, scientific, and
agency programs to deal with repatriation issues.

o Finally, we ask that the Committee work toward improving both agency and museum
adherence to the letter and to the spirit of NAGPRA, particularly in making evidentially
based determinations of cultural affiliation.

The Society for American Archaeology and the American Association of Physical
Anthropologists thank you for your consideration of our comments on the implementation of
NAGPRA.
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Attachment: Review Committee Recommendation for Amendments to NAGPRA

The Review Committee has recommended consideration of several amendments to
NAGPRA. SAA lists three of the recommendations and offers a comment on each.

o Protect Native American graves on state or private lands from grave robbing and other forms
of destruction;

SAA strongly supported language to this effect in 1990 and continues its strong support
of this idea. Such an amendment would be an enormously effective tool in reducing
looting of Native American grave sites.

o Permit Indian tribes and Native Hawaiian organizations to carry out reburial of repatriated
human remains on Federally managed lands from which those remains were originally taken;

SAA has long argued with federal agencies to achieve this end and would support such an
amendment.

o Exempt sensitive cultural information from the Freedom of Information Act (FOIA) when it
involves material that is presented by an Indian tribe or Native Hawaiian organization solely
for the purpose of documenting cultural affiliation or asserting a right to specific sacred
objects or items of cultural patrimony.

SAA would support such an amendment as long as there are reasonable safeguards for

appropriate, confidential, review of this information with respect to its relevance to the
implementation of the Act.
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ADDITIONAL STATEMENT OF KEITH W. KINTIGH,
PRESIDENT OF THE SOCIETY FOR AMERICAN ARCHAEOLOGY
For Insertion in the Printed Record of the July 25, 2000
Senate Committee on Indian Affairs Hearing on NAGPRA
August 17, 2000

At the July 25, 2000 hearing, Senator Inouye asked a question of Martin Sullivan
concerning the position of the Society for American Archaeology (SAA) on NAGPRA, Asl
recall, the Senator noted that the Society had opposed the passage of NAGPRA and inquired as to
the Society’s current position. Dr. Sullivan responded that he was not in a position to speak for
SAA.

I would like to take this opportunity to respond to the Senator’s query. In 1990, I chaired
the Society for American Archaeology’s Task Force on Reburial and presented oral testimony at
hearings held by the House Interior Committee and the Senate Select Committee on Indian
Affairs. Since that time, I have continuously been a member of the relevant SAA committee (now
the Committee on Repatriation) and am quite familiar with SAA’s history on this issue.

A review of the record will show that the Society for American Archaeology never
opposed NAGPRA. Indeed SAA worked toward its passage and it continues to strongly support
the Act. Starting very early in the legislative process, the Society worked constructively with the
staff of both committees in crafting the language in NAGPRA.

The opening sentence of my oral statement to the Senate Select Committee (from the
printed record of the May 14, 1990 hearing, p. 68) was: "Mr. Chairman, the Society for
American Archaeology is grateful for this opportunity to express our general support for the draft
substitute of S.1980 [the then-current draft] and to raise a few concerns.” If you will review our
testimony, I think that you will find that it was quite positive and constructive. Our testimony

strongly endorsed many of the key aspects of NAGPRA and suggested expanding provisions
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concerning unauthorized excavation of Native American graves to all lands of the United States [in
that draft, as in NAGPRA, these provisions apply only to Federal or Indian lands].

Subsequent to that hearing, representatives of SAA, the Native American Rights Fund
(NARF), and the Association on American Indian Affairs (AAIA) met at the Native American
Rights Fund’s Washington office. The result was a five page memo dated September 12, 1990
from SAA, NARF, AAIA, and the National Congress of American Indians (NCAI) to the Senate
Select Committee on Indian Affairs that provided unanimous recommendations for changes to the
then-current draft legislation, NAGPRA. Many of these suggestions, including a revised
definition of cultural affiliation, were incorporated in NAGPRA.

On October 12, 1990 SAA co-signed a letter with NARF, AAIA, and NCAI endorsing the .
House bill, HR 5237. A November 2, 1990 letter urging President Bush to sign the bill was
signed by SAA and these same Native American organizations along with the American
Anthropological Association, the American Association of Physical Anthropologists, the
Archaeological Institute of America, the National Conference of State Historic Preservation
Officers, the National Trust for Historic Preservation, Preservation Action, the Society for
Historical Archaeology, and the Society of Professional Archaeologists.

Since its passage, SAA has consistently worked toward the effective implementation of
NAGPRA and has urged its members to fully comply with the letter and spirit of the law.

Shortly after the law’s passage, my report to SAA’s membership said “Most of the decisions will
be made not by a judge in a courtroom, but by museum processionals, Indians, and archacologists
around a table. From almost any perspective, the outcome will be better if all these constituencies

can accept the law's compromise, genuinely respect the views of other interested parties, and work
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cooperatively toward the resolution of differences.” While there are exceptions, I think that the
archaeological community has been and is generally supportive of NAGPRA.

Finally, I would note that the Society’s official position on repatriation, established in
1986, is consistent with NAGPRA. The "SAA Statement on the Treatment of Human Remains"
recognizes archaeologists’ obligations both to the archaeological record and to the sensitivities of
living people. It views both scientific and traditional interests in the past as legi.timate and argues
that they must be weighed, on a case by case basis, in order to determine appropriate disposition
of human remains. In this formulation, scientific value is weighted by the potential to yield
scientific information, and traditional interests are weighed by their closeness of relationship to the
remains.

Thank you for this opportunity to clarify the record.
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STATEMENT OF KATHERINE H. STEVENSON, ASSOCIATE DIRECTOR,
CULTURAL RESOURCE STEWARDSHIP AND PARTNERSHIPS, NATIONAL
PARK SERVICE, DEPARTMENT OF-THE INTERIOR, BEFORE THE SENATE
COMMITTEE ON INDIAN AFFAIRS CONCERNING THE OVERSIGHT OF
THE NATIVE AMERICAN GRAVES PROTECTION AND REPATRIATION
ACT.

July 25, 2000

Mr. Chairman, thank you for the opportunity to appear before you today to discuss the
Department of the Interior’s views on the administration of the Native American Graves
Protection and Repatriation Act (NAGPRA).

NAGPRA was enacted on November 16, 1990. The law assigned the Secretary of the
Interior several general responsibilities for implementation, principal among them are:

e developing regulations implementing the statute,

e administering a grants program to assist museums, Indian tribes, and Native
Hawaiian organizations in complying with their responsibilities under the
statute, and

e creating and administering a review committee of seven citizens to advise on
regulations and assist in implementing some of the other parts of the statute.

In the nearly 10 years since the enactment of the law, the National Park Service has
carried out these general responsibilities on behalf of the Secretary. The National Park
Service has the experience and mandate for working with other public agencies and
museums, as well as Indian tribes, Alaska Native villages and corporations, and Native
Hawaiian organizations in other aspects of our national archeological and historic
preservation program. The National Park Service also has expertise in ethnography,
archeology, collections management and curation, history, and other subjects needed in
implementation of the statute. Its staff includes qualified professionals who are experts in
the types of information relevant to reaching decisions (e.g. geography, kinship, biology,
archeology, linguistics, oral tradition, and history). The National Park Service also has
expertise and programs that are relevant to procedural areas covered by NAGPRA, such
as inadvertent discoveries, archeological and ethnographic collections, grants programs to
Native Americans, and tribal historic preservation programs.

Since the Native American Graves Protection and Repatriation Act was enacted in 1990,
the National Park Service has assisted in implementing the Secretary of the Interior’s
NAGPRA responsibilities. The National Park Service’s NAGPRA duties have included
technical assistance to tribes, museums, other Federal agencies, and parks; training and
public awareness efforts; drafting regulations and guidelines; assisting museums with
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inventories and Federal Register notices; developing and administering a NAGPRA
grants program; and providing administrative support for the Native American Graves
Protection and Repatriation Review Committee.

Between 1990 and 1999 important progress was made in implementation of the law. The
Department of the Interior issued written guidance in 1993 and 1995 to assist museums,
agencies, Indian tribes, Alaska Native villages and corporations, and Native Hawaiian
organizations as they prepared summaries and inventories required by the law. In 1995
regulations covering many of the important activities called for by NAGPRA were issued
after a careful process of development that included close consultation with the Review
Committee established by the law and substantial public comment. The Review
Committee, chartered and appointed by the Secretary of the Interior in 1991 has, through
the 19 meetings it has held so far, familiarized thousands of members of the public with
the requirements of the statute. Through a formal process, the committee has helped to
resolve three major disputes-among museums, tribes, Alaska Native villages and
corporations, and Native Hawaiian organizations. The committee has assisted in the
repatriation of specific sets of “culturally unidentifiable” Native American human
remains.

Since 1994, the NPS has been able to provide over $15 million through the NAGPRA
grants program to Indian tribes, Alaska Native villages and corporations, and Native
Hawaiian organizations and museums to assist them in carrying out their responsibilities
under the law. Of the total funds, roughly two-thirds have gone to Indian tribes, Alaska
Native villages and corporations, or Native Hawaiian organizations. Many of the grants
have been for cooperative projects in which tribes, Alaska Native villages and
corporations, or Native Hawaiian organizations have worked together with museums or
agencies, thereby supporting the development of improved relationships between these
groups The National Park Service also has provided thousands of individuals and
organizations with technical assistance in their own efforts to implement the law through
formal training sessions, information on our World Wide Web site
(http://www.cr.nps.gov/aad/nagpra.htm), and through presentations at dozens of
organizations’ meetings.

The National Park Service was aware of the concern that existed about its dual role of
both administering the NAGPRA program while also having to comply withitas a
federal agency Following an oversight hearing by this committee in April 1999 that
raised concerns about the manner in which the NPS was administering the Secretary’s
responsibilities, the NPS was directed by the Secretary to consider alternatives for
administering these duties. Three alternatives were developed. In November 1999, the
Secretary’s office directed the National Park Service to proceed with Alternative II which
assigns the general NAGPRA function directly to the Assistant Director, Cultural
Resources Stewardship and Partnerships. This action removes the function from
supervision by an archeologist, and places it at a higher level in the agency.
Implementation of NAGPRA within the National Park System -- Park NAGPRA -- was
. assigned to the manager of the Archeology and Ethnography Program. We believe that
this reorganization of responsibilities should lessen concerns that have been expressed.
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In addition to the park and general NAGPRA functions, a special project involving the
ancient remains found in Kennewick, Washington was underway prior to the November
1999 direction from the Secretary’s office. Substantial comments have been made
concerning the Department's actions in the Kennewick case We are glad to have a
chance to provide some information related to this subject. In March 1998, the Secretary
of the Interior and the Secretary of the Army entered into an agreement conceming the
set of human remains found in Kennewick, Washington. The Secretary agreed to assist
in the case by: (1) determining if the human remains found in the Columbia River near
Kennewick, Washington, are Native American within the meaning of NAGPRA; and, (2)
if these remains are found to be Native American, determine their disposition under the
terms of the statute and its implementing regulations. .

The remains had been recovered from the Columbia River in July and early August of
1996. Over 380 human bones were gathered over a period of several weeks by
repeatedly wading in the water and picking up bones observed on the river bottom. It is
inferred that the remains eroded from the riverbank near the area where they were found.
These remains were recovered from an extremely disturbed context and a number of facts
had to be established by examining and analyzing the remains carefully.

Since the Department of the Interior has become involved in this case, six face-to-face
meetings have been held with representatives of the concerned Indian tribes to discuss
with them the Department's plans and seek their advice and comments. The initial
meetings were held in May and July 1998. At these meetings, tribal representatives
expressed concern about handling and testing of the remains. Interior representatives
agreed to design the initial investigation in stages that would first gather necessary
information using non-destructive methods and techniques. Considerable information
was obtained following non-destructive methods; however, in order to obtain sufficient
chronological information, it was necessary to use small pieces of bone for radiocarbon
(C-14) testing. This information was key in establishing that these remains should be
considered "Native American" and therefore, NAGPRA would apply in this case.

A second stage of investigation is underway in the Kennewick case to attempt to
determine whether the cultural affiliation of these remains can be determined and to
recommend treatment of the remains. As part of this effort, Interior has decided to utilize
DNA testing of additional small pieces of the skeleton. Because of the unique
circumstances in this case, the DNA testing conducted on Kennewick Man does not have
a precedential effect on other NAGPRA cases. In all of the activities undertaken by
Interior in this matter, meetings with the concerned tribes have been undertaken as part of
our planning and decision making.

I wouid like to share an example that highlights the successful collaboration that can
occur under NAGPRA. In May 1999 after careful documentation, extensive consultation,
and successful negotiations had occurred among the Jemez Pueblo, the National Park
Service, the Peabody Museum of Archeology and Ethnology at Harvard University, the
Peabody Museum of Archeology at Phillips Academy and several New Mexico
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museums, the remains of over 2,000 individuals and numerous culturally significant
objects, culturally affiliated with the Jemez were repatriated and reburied according to
tribal customs at Pecos National Historical Park At daybreak, more than 600 individuals
escorted the truck carrying the boxed remains for the last mile into the park. Over 1,000
people including members from 12 tribes participated in the event. All parties involved
with the repatriation were pleased with the results and the level of respect displayed
during the negotiations. A portion of the documentation, consultation, and repatriation
costs were funded by NAGPRA grants to the tribe and to involved museums.

The National Park Service is aware of the frustration faced by some tribes who are
seeking to repatriate their culturally affiliated ancestors, but who have faced a delay in
the process. In March 2000, the National Park Service provided to the general NAGPRA
function emergency funding to begin to eliminate backlogs in the implementation of
NAGPRA and to cover essential services for FY 2000 using existing staff and additional
consultants.

In considering the backlog of actions needing attention, the National Park Service
determined that the general NAGPRA function should use all possible resources towards
reducing the backlog of Federal Register notices, particularly those notices for which a
legitimate claim had been acknowledged. In addition, the newly hired staff is focusing
on improvements to the administration of the Review Committee, writing new sections of
regulations, ensuring the most effective use of information from the grants projects, and
compiling information for improvements in the implementation of the law.

As part of the President’s FY 2001 proposed budget, the Department of the Interior has
requested a $400,000 base increase to carry out the general NAGPRA implementation. If
appropriated, these funds would be used to increase the permanent full-time National
Park Service staff by 4 full time equivalents (FTEs) and 2 consultant positions to carry
out the needed work. Positions that have been identified include a grants manager, a
Federal Register Notice specialist, a civil penalties investigator, and a Review Committee
liaison.

Certainly, those of us in the National Park Service working on all aspects of this
important program are aware that tribes, Alaska Native villages and corporations, Native
Hawaiian organizations, museums, and agencies have experienced some frustrations in
implementing the law. We are taking steps to reduce these delays and reduce the backlog
of public notices required before repatriation can occur. In addition, we are developing
new sections of regulations to deal with particularly difficult situations, finalizing the
civil penalties section of the regulations, and expanding the effectiveness and use of the
results of grants projects

NAGPRA is a law that attempts to right some of the wrongs regarding the treatment of
Native American human remains and cultural objects, visited upon Indian tribes, Alaska
Native villages and corporations, and Native Hawaiians in all periods of American
history.
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Certainly, Native American human remains must be treated with dignity and respect. In
considering the legislation that became NAGPRA, Congress found that many agencies
and museums had large numbers of Native American human remains and cultural items
in their collections. NAGPRA redresses the situation by requiring museums and agencies
to make available for repatriation human remains and certain kinds of cultural items to
lineal descendents or culturally affiliated Indian tribes, Alaska Native villages and
corporations, or Native Hawaiian organizations.

Mr. Chairman, this concludes my prepared statement. [ would be happy to answer any
Guestions the commitiee might have.
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

From:

Subject:

Attached you will find the memo of decision regarding organizational restructuring for
NAGPRA implementation. This decision does not affect the internal park NAGPRA function
that will remain in the Archeology & Ethnology Program.

You will see that Ms. Shields has decided on Alternative [I, the alternative that has the general
NAGPRA function report directly to the Assistant Director, Cultural Resource Stewardship and
Partnerships. 1 believe some explanation of this decision would be useful. The Division of
Archeology & Ethinography has done an excellent job of initiating actions to implement the law
in spite of limitations on personnel and funding. I would like to particularly commend

Dr. Frank McManamon for his leadership, fairness and continued hard work on this difficult
task. As you are well aware, the implementation of NAGPRA is a highly charged issued with
the tribes and with the museums. Frank has been a key spokesperson, valuable thinker and
eminently reasonable and even-handed in his dealings with all. We will continue to rely upon
him for his expert advice, long expericnce and clear thinking on NAGPRA.

The perception, fair or unfair, in the tribal community, is that an archeologist cannot separate him
or herself from this discipline in leading the implementation of this statute. In order to avoid this
perception, we have decided to have the general NAGPRA function supervised directly by the
Assistant Director.

Attachment
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United States Department of the Interior

NATIONAL PARK SERVICE
1849 C Street, N\W.
Washington, D.C. 20240
IN REPLY REFER 7O
AS5419(0001) AUG 5 1999

a,ﬂ‘”

MEMORANDUM
To: Chief of Staff, Office of the Secm:y/’—;

Through: Assistant Secretary, Fish and Wildlife and Parks

From: Director d% /ﬁ AL

Subj ded Al ives for Implementation of Secretary’s Responsibilities under the
Natwe American Graves Protection and Repatriation Act (NAGPRA)

In response to recent criticisms from Native American groups and internal discussions within the
Department, the National Park Service has reviewed its governmentwide unplementatlon of the Native
American Graves Protection and Repatriation Act. We propose certain ions to address the
concerns that have been identified, thereby lmplementmg the Act more effectively.

In the matter of organization, the National Park Service affirms its belief that it is the most appropriate
bureau in the Department of the Interior to carry out the Secretary’s responsibilities for the
implementation of the Native American Graves Protection and Repatriation Act. The National Park
Service is recognized, governmentwide, as the lead agency in providing guidance and expertise in the
preservation of cultural resources. The Bureau has qualified professionals who are expert in the types of
data that the law requires consideration of when reaching decisions (i.e., physical anthropology,
archeology, cuitural anthropology, folklore, geography, kinship, history, linguistics, and oral tradition).
We also have special expertise and programs that are relevant to procedural areas covered by NAGPRA,
especially inadvertent discoveries, archeological and ethnographic collections, illegal trafficking, grants
programs to Native Americans, and tribal historic preservation programs. No other governmental agency
has a similar breadth of coverage or national mandate.

The attachments describe and compare three organizational alternatives; locate the program in:
(Alwmauve 1) the Archeology and E!hnosmphy program; (Alternative If) the National Center for

itural R Ste and Partnership Programs; or (Alternative III) the office of the Associate
DmorforCulmulRmmSuwndsh:pmdPMp. In all cases, the internal Park NAGPRA
function would remein in the Archeology and Ethnography Program. Proposed supervision and staffing
are summarized in Table 1 and the organizational charts I-UI (attached). Our preference is for Alternative
L

The need for additional funding and staff is recognized widely by all parties, and any of the proposed
alternatives will require an infusion of funding and additional FTE by the National Park Service.

Attachments

w5
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Corrective Actions

Corrective actions are proposed for each of the alternatives, as appropriate, to address the concerns that
have been expressed to the Department

Concern (1):  The Archeology and Ethnography program, an office within the NPS, is biased in favor of
NPS uruts,

Actual Situation: Within the National Park Service, compliance with the collections (25 USC 3003-3005)
and new excavations (25 USC 3002) requirements of NAGPRA is the responsibility of individual
superintendents. As part of the delegation of authorities, park superintendents have direct and
unambiguous responsibilities to make decisions concerning objects subject to NAGPRA, cultural
affiliation, and repatriation or disposition of NAGPRA objects and remains.

NPS units have inventoried nearly 6,000 Native American human remains in NPS collections. Thirty-one
public notices have been published announcing the completion of NAGPRA inventories for 27 (37%) of
the 73 NPS units with reported Iturally affiliated h ins. These public notices are the official
notice that the NPS unit is prepared to repatriate the remains and objects described in the public notice to
the affiliated tribe if a request is made. This is a higher percentage of published notices than other Federa!
agencies.

There has been only one dispute related to the National Park Service brought to the Review Committee in
the eight years that the Committee has been working.

Corrective Action (a): Provide clear information in writing and on the WWW pages for
NAGPRA showing that the Archeology and Ethnography Program office is not responsibie for

NPS compliance with NAGPRA.
rrective Actwn (b): Organize the NAGPRA program within Archeology and Ethnography to
tions related to assi to NPS units from the general NAGPRA activities.

Ensure thnt effective communication occurs, but provide for mdependenoe of staff working in the
Park NAGPRA and General NAGPRA areas. This organization is shown on Table 1.

Corrective Action (c): Provide clear information in writing and on the WWW pages for
NAGPRA to show that the Archeology and Ethnography Program carries out policy and technical
assistance functions. It does not manage collections that have objects or remains subject to
NAGPRA, nor does it manage archeological sites or land for which NAGPRA consultations
might be required.

Corrective Action (d): For those rare times when a dispute before the NAGPRA Review
Committee involves a NPS unit, the Designated Federal Official will recuse himself/herself and a
non-NPS liaison will be substituted for that specific matter.

Concern (2):  The Archeology and Ethnography program is headed by an archeologist, and this creates
a bias in favor of scientific requirements of NAGPRA and against Native American
interests.

Actual Situation: The Archeology and Ethnography Program manager is an archeologist and functions as
the Departmental Consulting Archeologist. However, the key to fair implementation of the law is to
follow the uniform regulations and the statute, not the background of the person in charge of the
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implementation. NAGPRA requires a balance between Native American interests, educational interests,
and scientific interests.

NAGPRA is a law for all Americans, not only Native Americans. NAGPRA calls for balance in all
directions; certainly, the law recognizes that Native Amencan human remains should be treated with
dignity and respect. Congress found that many federal and had large numbers of
Native American human remains and cultural items in thelr collections, some of them not well cared for.
NAGRPA anempts to redress this situation by allowing for the repatriation of human remains and certain
kinds of cultural objects to lineal d dents or culturally affiliated Indian tribes or Native Hawaiian
organizations. H , the relationships of lineal d or cultural affiliation must be determined
using various kinds of scientific, historical, and cultural information. The law represents a consensus
reached among representatives of Native Americans, scientists, and museum officials.

The law also mcogmm the potential educational and scientific value of the investigation of these kinds

of and bjects. For example, if excavations and analysis are undertaken, either as part of
a new investigation or in the case of inadvertent discovery of archeological deposits, tbue activities are to
follow the requi of the Archaeological R Protection Act. It is bal g these diverse,

important aspects of American culture that is the challenge of implementing NAGPRA ¢ effectively and
fairly.

It is advantageous to have an expert oversee the general NAGPRA lmplementatlon and NAGPRA grants
function which the Secretary of the Interior is responsible for carrying out. Some of the provisions of
NAGPRA are in the Native Americans’ i ; others require scientific approaches. Multiple fines of
evxdence are consudered under NAGPRA when making determinations. Threshold issues and

ion req focus on educational, legal, and scientific matters. Providing expert
assxstance in all of these areas is dﬁxmble to he!p prevent disputes due to decisions based on lack of
information, incorrect information, or improper interpetation of infc i

Supervision of the function by an'expert with experience and experhse in the subject matter requirements
for NAGPRA impl ion: i.e., archeology, eth: phy, 8 t, public lands
ion, and tnbal concerns makes implementation more effective.

‘B P

Due to its expertise and experience, the Archeology and Ethnography program brings substantial amounts
of established infrastructure to the implementation effort, such as a national network of public agency,
museum, and tribal contacts and a qua.rterly magazine that reaches 15,000 individuals. The program also
has developed substantial ts of in ion about NAGPRA and its implementation activities in
electronic formats and on the WWW. The program has implemented NAGPRA for 10 years and has an
infrastructure, i.e., the NAGPRA portion of the National Archeological Database, the Native American

Consultation Database, other in-house databases, publications, and guidance documents.

Corrective Action (e): Establish a DOI advisory group with one representative from each of the
Assistant Secretary’s offices concerned with this issue: FNP, 1A, and PMB to meet quarterly with
the NPS program officials implementing NAGPRA for an exchange of information, to raise and
resolve controversial issues, and to provide more direct and timely information to the Assistant
Secretaries.

Corrective Action (f): Make every effort to include Native American individuals in the candidate
pool for selection of new employees, consultants, and interns applying for positions in
Archeology and Ethnography.
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Corrective Action (g): Provide clear information in writing and on the WWW pages for
NAGPRA showing that the key to fair implementation of the law is following the uniform
regulations and the statute.

Concern (3):  /nadeq funding and staff 1s available to carry out the many tasks needed for effective
implementation of NAGPRA.

Actual Situation: In FY 1992 the DOI and NPS received new funding and staff to begin implementation
of the Secretary’s responsibilities for NAGPRA. These funds were used to establish the NAGPRA
Review Committee, develop implementing regulations, and provide assistance to agencies, Indian tribes
and Native Hawaiian organizations, and museums as they began to work with the new law. In FY 1994,
the NAGPRA grants program was funded and administrative funds were provided to carry out that
function. Since these additions of base funding, no new funds have been provided to carry out the
increasing workload that had accumulated since NAGPRA began to function (see summary of funding in
Table 2).

Corrective Action (h): NPS will provide $260,000 in emergency funding at the end of FY
1999/beginning of FY 2000 to begin to eliminate backlogs in the implementation of NAGPRA
and cover essential services for FY 2000 using existing staff and additional consultants, and
interns.

Corrective Action (i): DOl and NPS will seek $400,000 as a base increase beginning in FY 2001
to carry out NAGPRA implementation, and will increase permanent full-time NPS staff by 4 FTE
and 2 consultant positions to carry out the needed work.
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Organizational Alternatives

Alternative I._Archeology and Ethnography Program

Take all corrective actions described above.
Retain supervision of the government-wide implementation of NAGPRA and NAGPRA grants with
the Archeology and Ethnography Program.

Advantages:

e All the program's professional staff has experience and expertise in the subject matter
requirements for NAGPRA implementation: i.e., archeology, ethnography, colections
management, public lands manag t tection, and tribal concemns.

o The program has a national network of public agency, and tribat that makes
collection and distribution of information easier.

e The program has implemented NAGPRA for 10 years; during this time staff have developed
substantial expertise and experience in working with the statute and regulations and the kinds of
situations that NAGPRA was passed to resolve.

e The program has an existing infi that included national datat ilable via the
WWW and a system of el ic and paper publications for the quick distribution of
information, guid and technical assi

Disadvantages:

e The Archeology and Ethnography manager is an archeologist and functions as the Departmental
Consulting Archeologist. Diligence is required to ensure that actions are bal d and p d

as such forcefully.

Alternative II: National Center for Cultural Resources Stewardship and Partnership Programs

Take all or most of the corrective actions described above.

Retain Park NAGPRA function in the Archeology and Ethnography Program

Reorganize the supervision of the government-wide implementation of NAGPRA and NAGPRA
grants with the Archeology and Ethnography Program directly under the Manager of the National
Center for Cultural R St dship and Par hip Programs.

Advantages:
e New NAGPRA unit reports to higher level of NPS organization, perception of more high-level

attention to issues.
e Unit is not supervised by an archeologist

Disadvantages
e The National Center all cuitural discipli There will be a new Assistant

Director and Manager of the Center in FY 2000 who will  have training in one of these disciplines
(archeol hitecty history, etc.).

. No rumonal network of pubhc agency, and tribal for collection and distribution
of information.

o No direct experience in implementing NAGPRA.

e No existing infrastructure.

Alternative I1I: _Associate Director, Cultural Resource Stewardship and Partnerships

L]
°

Take all or most of the corrective actions described above.
Retain Park NAGPRA function in the Archeology and Ethnography Program
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¢ Reorganize the supervision of the gover ide impl ion of NAGPRA and NAGPRA
grants with the Archeology and Ethnography Program dlrectly under the Associate Director, Cultural
Resource Stewardship and Partnerships.

Advantages:
¢ New NAGPRA unit reports to higher level of NPS organization, perception of more high-level

attention to issues.
e Unit is not supervised by an archeologist.

Disadvantages:

* The Associate Di P all cultural discipli The p! A
Director is a historian.

« No national network of public agency, and tribal for collection and distribution
of information.

* No direct experience in implementing NAGPRA.

e No existing infrastructyre.
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(

Table 1: Alternatives for Organizing NAGPRA Impl

Alternative ]-Recommended

Alternative II

Alternative I

Supervision M f
Archeology and Ethnography
Program

Supervision Manager, National Center
for Cultural Resources Stewardship and

Partnership Programs

Responsbility for coordination of the

NAGPRA activities would be rotated
annually among the senior staff

Supervision Asso

Director,

Cultural Resource Stewardship and
Partnerships.

Day-to-day coordination of the
NAGPRA activities would be provided
by one of the staff members; this

members. responsibility would be rotated annually
or quarterly.
Functions and Staff* Functions and Staff; Functions and Staff:

s  Park NAGPRA—Provide
technical assistance to parks;
draft and recommend park
system policy and guidance. J
FTE PFT (needed); consultant
(1 existing), interns as
possible.

e  Park NAGPRA—Retain in
Archeology and Ethnography

Park NAGPRA—Retain in
Archeology and Ethnography

*  General NAGPRA—Draft and

recommend regulations and
guidance; provide support and
liaison with NAGPRA Review
Committee; provide general
information and maintain

*  General NAGPRA—Draft and

recommend regulations and
guidance; provide support and
liaison with NAGPRA Review
Committee; provide general
information and maintain

NAGPRA databases; NAGPRA databases; investigate
investigate allegations of allegations of noncompliance
noncompliance under civil under civil penalties provisions;
penalties provisions; provid ide technical assi and

technical assistance and
training. FTE PFT (2
available; 2 needed),
consultants (1 existing; 2
needed); interns as possible.

training. FTE PFT (2 available; 2
needed); consultants (1 existing, 2
needed); interns as possible.

General NAGPRA—Draft and
recommend regulations and
guidance; provide support and
hiaison with NAGPRA Review
Committee; provide general
information and maintain NAGPRA
databases; investigate allegations of
noncompliance under civil penalties
provisions; provide technical
assistance and training. FTE PFT
(2 available; 2 needed); consultants
(1 existing; 2 needed); interns as
possible.

e NAGPRA Grants—Advertise,

o NAGPRA Grants—Advertise,

NAGPRA Grants—Advertise,
e bes o1

promote, and provid, , and pr p , and p

assistance for potential for p ial proposal for potential proposal
proposals; 1 prop 1| proposals and make evaluate proposals and make

and make recommendations dations for selecti dations for selecti

for selection; monitor grant monitor grant activities; publicize monitor grant activities; publicize
activities; publicize useful useful products from grant useful products f<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>