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ROUNDTABLE: “ARE GOVERNMENT PUR-
CHASING POLICIES FAILING SMALL BUSI-
NESS?”

WEDNESDAY, JUNE 19, 2002

UNITED STATES SENATE,
COMMITTEE ON SMALL BUSINESS AND ENTREPRENEURSHIP,
Washington, D.C.

The Committee met, pursuant to notice, at 9:11 a.m., in room
428-A, Russell Senate Office Building, The Honorable John F.
Kerry, (Chairman of the Committee) presiding.

Present: Senators Kerry, Carnahan, and Bond.

OPENING STATEMENT OF THE HONORABLE JOHN F. KERRY,
CHAIRMAN, SENATE COMMITTEE ON SMALL BUSINESS AND
ENTREPRENEURSHIP, AND A UNITED STATES SENATOR
FROM MASSACHUSETTS

Chairman KERRY. This is the most orderly group I have ever had
to gavel to order.

[Laughter.]

Chairman KERRY. Thank you all. Good morning, everybody.

[Chorus of good mornings.]

Chairman KERRY. Great. We are awake. I love it.

Thank you very much. I really appreciate everybody taking time
to come in, and thank you so much for participating in another
roundtable and what we consider to be a very important one, and
I thank you for taking part in this.

We are, as you all know, here today to examine, in our round-
table format, which we have found extraordinarily effective, the
question of whether or not Government purchasing policies are
hurting small businesses. I wish the title were different. I wish we
were here to examine how well we are doing and how much
progress we have made, but sadly there is just a disconnect. We
are talking a lot these days about the culture of the FBI and the
CIA. Regrettably, there i1s a poor culture in Government sur-
rounding procurement. There is a culture problem, to a large de-
gree, an awareness problem, a caring problem, and I think, to some
measure, my own personal opinion is it is an expediency problem.
I think people sort of have this sense, well, I do not want to spend
time dealing with a lot of small businesses or I do not think they
will do it as well for us. Let us just get one big package, and get
this off our plate. I mean, there is a mentality about it.

We need to think through how we are going to deal with this.
We cannot have the Federal Government spending billions, hun-
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dreds of billions of dollars, and not try to proactively reach out and
share the pie. I mean, you just cannot do that, and there are so
many goals contained in what we are trying to do, as we do this,
in terms of growing small businesses, diversifying, allowing people
to enter the business world who might not otherwise have easy ac-
cess, particularly women-owned businesses.

So I think this is imperative, and I think we have to acknowl-
edge here today, I think, that one of the foundation premises of
this discussion is that the procurement reform, as it was so-called
of the early 1990s, simply has not adequately protected small busi-
ness. There are actions such as contract bundling, increased use of
GSA supply schedule cutbacks in the procurement personnel, as
well as limitations on certain procurement programs in response to
the Adarand decision, all of which have had a devastating impact,
and I underscore that, a devastating impact on small business and
their ability to do business with the Federal Government. I am
sorry about that.

We have some folks here particularly to sort of try to explain
some of this from the administrative point of view, but we really
need a major change in how we are thinking about this, and we
have got to figure out how we are going to do that. Until the Fed-
eral Government, at all levels, realizes the importance of doing
business with small business, I am afraid that these negative
trends are going to continue, and we will not have the access that
we seek on a national basis for a wide range of small business sup-
pliers across the country, and they will continue to lose billions of
dollars in opportunities year after year.

In your packets that have been handed out by our staff, there are
a series of charts which detail the Federal Government achieve-
ment on small business or lack of achievement on small business
prime contracting goals, and you will see that the news is not en-
couraging. Most striking is the failure, for the second year in a row,
to meet the main small business prime contracting goal of 23 per-
cent. It should not be that hard.

[The chart follows:]



Governmentwide Small Business Procurement Goals
Prime Contracts

FY 1997 Total Procurement Dollars: 171.4 Billion
Goal Actual Loss for small business
All Small Business 20.00% 24.80%
All SDB 5.00% 7.00%
18(a) BD N/ 1.70%

Disabled Veteran-Owned NR NR
HUBZone N/R N/R 1

FY 1998 Total Procurement Dollars: 181.7 Billion

Goal Actual Loss for small business
All Small Business 23.00% 23.40%
All SDB 5.00%
N/G
Disabled Veteran-Owned N/R
HUBZone N/R N/R |
FY 1999 Total Procurement Dollars: 185.7 Billion
Goal Actual Loss for small business
[All Small Business 23.00% 23.10%
All SDB 5.00% 6.70%
8(a) BD N/G 3.40%

W

Disabled Veteran-Owned R N/R

FY 2000 Total Procurement Dollars: 200.9 Billion I
Goal Actual Loss for small business

1 FY 2001 Total Procurement Dollars: 219.6 Billion |
Goal Actual Loss for small business

.00
5.00% 7.12%
N/G 2.8

N/G = no statutory goal SDB = Small Disadvantaged Business
N/R = not yet required by law BD = Business Development
N/A = no data available HUBZone = Historically Underutilized Business Zonc
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Chairman KERRY. Equally troubling, I mean, if you have the in-
tent to do it, if you are determined to do it, you can meet the goal,
and if you have some kind of enforcement mechanism, and if you
care about it. If you do not care about it and you just kind of let
it slide into the backwaters of your efforts, then you are where we
are. It is a lack of leadership, a lack of effort and a lack of caring,
and we have got to underscore this.

You also see in the charts the near failure of the HUBZone and
Disabled Veteran-Owned Small Business Procurement programs,
with respect to goal attainment, as well as the lack of any real in-
crease in women-owned small business participation in Govern-
ment procurement.

We were bragging a few years ago about the incredible increase
of women in small business, and here we are seeing just sort of a
casual disregard for the capacity to continue that, and I think it
is shameful. I would also point out that the Administration’s delay
in implementing the provisions of the fiscal year 2000 Small Busi-
ness Reauthorization Act, creating the Women’s Procurement Pro-
gram, has also played a key role in keeping women-owned small
businesses out of the Federal marketplace last year. I hope some
of you will talk about that today.

So we have a diverse group of people here with extensive knowl-
edge of Government Small Business Procurement programs. I am
grateful Angela Styles is going to be joining us from the Office of
Federal Procurement Policy, and we have SBA Associate Deputy
Administrator for Government Contracting, Fred Armendariz, and
from the program side we have a number of representatives of
Small Business’s procurement offices at several Federal agencies,
including the Procurement Technical Assistance Center representa-
tives. We also have a number of advocates and business owners
who work with participants in these procurement programs.

Now it is my hope that today’s discussion will be both thorough
and constructive. We are not here to, I mean, you have got to state
the problem, and I am trying to be honest in stating the problem,
but I take no pleasure out of sort of a berating session. I mean, it
just does not get us anywhere, and that is not what this is about.
This is an effort to sort of figure out how do we turn this corner,
how do we set where we ought to be.

It is my hope that this discussion is going to accomplish that,
and we look forward to receiving your input on some of the legisla-
tion that is in front of the Committee at this point in time, espe-
cially the draft of the Small and Disadvantaged Business Ombuds-
man Act.

[The legislation and analyses are located in the appendix on p.
77].
Chairman KERRY. I understand that no one piece of legislation
is going to cure all of small business’s problems. It never could. But
on the other hand, it gives you the tools to be able to advance the
process, and I think that the creation of the SDB ombudsman at
the SBA will put us on a better track, in terms of isolating and fo-
cusing on the procurement issues and providing a mechanism for
people to be able to come to somebody without fear of retribution.

One of the reasons that we have not really had an ability for
companies to sort of fight for themselves is that the minute they
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do, they are blackballed. So you raise your voice and say, “Hey,
wait a minute, what is happening here?” And you think that next
contract down the road is gone forever because you were the skunk
at the garden party. We all know how it works, and we have got
to provide some kind of capacity for people to be able to advocate
here.

This ombudsman I think has the ability to do that, to track com-
plaints, to do it on a confidential basis and to try to help make the
process work. Of critical importance in this is the first statutory
consequence of an agency failing to meet its goals. We have to have
some consequence. You cannot just slide by and have nothing hap-
pen. So our hope is that any agency that fails to meet their goal
will be required to submit a report, and there will be a visible sort
of airing of their having missed the goal and of what they are going
to do to remedy it. They have to specifically submit that plan to
remedy and detail why they failed to meet their business goal so
that we can address those concerns.

The ombudsman will also be responsible for tracking compliance
with Section K of the Small Business Act, which stipulates that the
Director of the Office of Small and Disadvantaged Business Utiliza-
tion at each Federal agency will report to the head or deputy head
of that agency.

Late last year, with the support of Senator Bond, the Ranking
Member, I sent a letter to 21 Federal agencies to gauge compliance
with this provision, and using a very lenient standard of compli-
ance, we have concluded that at least nine of the Federal agencies
we surveyed are in violation of Section K of the Small Business
Act. That is simply unacceptable. So later this week, I will be for-
warding those survey results to the GAO so that it can perform a
more detailed investigation.

[The letter can be found on page 87.]

Chairman KERRY. One final note on the legislation is the conclu-
sion of a provision to increase the Governmental Small Business
Prime Contracting Procurement Goal from 23 percent to 30 per-
cent. When I first made the suggestion that the Small Business
Procurement Goal should be increased 7 percentage points, my of-
fice received a number of calls, both in support and in opposition,
but, by and large, those in opposition pointed to the fact that the
Federal Government has never achieved such a level of business
procurement participation, and while that is true, no one said it
was impossible. So it is simply a question of what is our goal?

Ninety-nine percent of the businesses in America are small busi-
ness. Fifty-two percent of American workers work in what is de-
fined as a small business. Are we to believe that when the Federal
Government is spending money, we do not have the ability to
achieve the goal of 30-percent businesses having access to that
kind of procurement? What that does is provide enormous strength
to the small business community, and I think it is a mark of the
Federal Government’s confidence and belief in the ability of these
businesses to meet the standards and do the job.

Obviously, we all know here, if they cannot do it, if there is a
lack of availability, there is all the capacity in the procurement
process to take note of that. Nobody is required to buy something
from somebody who does not have it. Nobody is required to buy
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something that does not meet the standards. Nobody is required to
buy something that does not do the job or that puts people at risk
or that does anything contrary to good procurement policy. That is
not the purpose of this.

There is no diminution of standards or quality in what we are
seeking to do. It is simply saying that all things being equal, we
want the small business community to be able to share, and we
ought to be able to do that.

I think that that is probably the outline, as much as I would like
to go into it at this point in time. We will discuss two other impor-
tant pieces of legislation: S. 1994, the Combined 8(a) and HUBZone
Priority Preference Act, and S. 2466, the Small Business Federal
Contractor Safeguard Act. I think everybody understands what
those bills do and what we are trying to do with them.

Chairman KERRY. So, without further ado, Senator Bond is 5
minutes away.

Let me just run through sort of how we are going to work this.
How many of you have taken part in one of the roundtables before?
Several of you—OK, so you are pretty experienced and versed in
this.

For those of you who have not—let me just ask you, when you
intervene, as we invite you to do, in my absence or Senator Bond’s
absence, our staffs will run the show, and they have done so with
great ability in the past events, and we have a full record which
is then made part of the record of the Committee.

But, please, just state your name clearly. This is an official pro-
ceeding. There is a court reporter who is taking down everybody’s
statements, et cetera, to be part of that record. If you want to
speak, just flip your card up on its side, and then they will take
note of you as we go along here.

Again, if we can try to contain the comments so there is a good
dialogue and not long speeches, I think that is very helpful in
terms of making this more rewarding and more of a dialogue, rath-
er than sort of a long series of soliloquies.

John DaSilva, of my staff, and Cordell Smith, of Senator Bond’s
staff, will act as the facilitators. So why do we not just run around
very quickly. Everybody just introduce themselves, say who you
are, and then we will sort of open up.

Mr. SmiTH. Hi, I am Cordell Smith. I am with Senator Bond’s
staff.

Mr. App. Steve App, Deputy Chief Financial Officer at Treasury.

Mr. ARMENDARIZ. Fred Armendariz, Associate Deputy Adminis-
trator from the U.S. Small Business Administration.

Ms. ALLEN. Susan Allen, president and CEO of the U.S. Pan
Asian American Chamber of Commerce, hoping to represent the
one million Asian-owned businesses in the country.

Mr. CLARK. Good morning. Major Clark, Office of Advocacy, U.S.
Small Business Administration.

Mr. DENLINGER. Steve Denlinger, president of LAMA, Latin
American Management Association.

General HENRY. Chuck Henry, president and CEO of the Na-
tional Veterans Business Development Corporation, representing,
hopefully, 2.4 million veteran owners.
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Mr. HUDSON. Morris Hudson, program director, Missouri Pro-
curement Technical Assistance Center, also president-elect of the
Association of Government Marketing Assistance Specialists.

Ms. KasorF. Barbara Kasoff, co-founder and vice president of
Women Impacting Public Policy.

Ms. MazzA. I am Pam Mazza, with the law firm of Piliero, Mazza
& Pargament. I am a Government contracts attorney, and our firm
represents small businesses in the 8(a) program, the HUBZone pro-
gram, women-owned businesses, graduates, and other small busi-
nesses.

Mr. NEWLAN. Ron Newlan, chairman of the HUBZone Contrac-
tors National Council, representing all HUBZone firms nationwide.

Ms. PARKER. Patricia Parker. I am president and CEO of Native
American Management Services, and I am also here representing
the National Indian Business Association and a founding partner
of Women Impacting Public Policy.

Ms. PAYNE. I am Joann Payne. I am president of Women First
National Legislative Committee, and I represent those women cer-
tified in the Disadvantaged Business Enterprise program, adminis-
tered by the Department of Transportation, and I might add the
most successful program we have.

Mr. RoBINSON. Hi. I am Michael Robinson, program manager at
the Massachusetts Procurement Technical Assistance Center.

Mr. RODRIGUEZ. Good morning, Senator. Ramon Rodriguez. I am
the chief operating officer of the U.S. Hispanic Chamber of Com-
merce, representing approximately 1.8 million Hispanic-owned
businesses in the country.

Mr. THOMAS. I am Ralph Thomas. I am assistant administrator
for Small and Disadvantaged Business Utilization at NASA, and I
am also the chairman of the Federal Small Business Directors
Interagency Council.

Mr. TURNER. Good morning, Senator. My name is John Turner,
Jr. I am director of Special Projects for the Minority Business En-
terprise Legal Defense and Education Fund, an organization found-
ed in 1980 by former Maryland Congressman Parren Mitchell. I am
representing Anthony Robinson, our president, who had pressing
family business today.

Both Anthony Robinson and former Congressman Parren Mitch-
ell asked me, as a preliminary matter, to commend your interest,
concern and support for the minority business community. We have
seen firsthand the work you have done in Massachusetts, and espe-
cially in Boston.

Mr. TUuRPIN. Good morning, Senator. My name is James Turpin,
and I represent the American Subcontractors Association, a trade
association representing subcontractors and specialty trade con-
tractors in the construction industry.

Mr. WILFONG. Good morning, Senator. My name is Hank
Wilfong, president of the National Association of Small Disadvan-
taged Businesses. We are about 300-strong around the country,
dealing primarily with the aerospace defense industry. One of the
things I wanted to do was to compliment you on the Ombudsman
bill. I think it is awesome. I have reviewed it and re-reviewed it,
and I think it is awesome and will help do a lot of the things that
need to be done.
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Also, I want to personally thank you for your putting that letter,
the SDB set-aside letter that you wrote to SBA. I am sorry it did
not come out exactly like we would have liked to have done, but
I appreciate your having done it, and I wish we could send it again.

Ms. FORBES. I am Patty Forbes. I am the Chairman’s staff direc-
tor on this Committee.

Mr. DASILVA. I am John DaSilva. I work for Senator Kerry on
the Committee, handling procurement issues.

Chairman KERRY. Well, thank you all very, very much.

Those of you who commended me will be placed high on a special
list here.

[Laughter.]

Chairman KEeRRY. Thank you very much. Thanks for the com-
ments.

So why do we not start off. I know Senator Bond is on his way.
We are going to interrupt when he comes, and I have a 9:30 that
I am supposed to be at, but I will stay until he gets here.

Who would like to lead off? Do you have a specific——

Ms. ALLEN. I would.

Chairman KERRY. Before you do, let me try to—and we will come
back to you, Susan, in 1 second.

Is there something inherent—Ilet me just sort of put this question
on the table, if I can, as a beginning point—is there something in-
herent in the procurement process itself that is a stumbling block
to the ability to be able to do better or, I mean, what would each
of you say is the principal reason, if there is one principal reason
that leaps out at you, for why we are not meeting this goal or not
able to. Can we start there?

Ms. ALLEN. I think it is lack of transparency, the complication
of the process. Nowadays, when the small businesses, particularly
our constituents, and we hear a lot from them, they were told, if
you want to participate in the Federal contracting process, go to
our website, and they hire a full-time staff, they hire another full-
time staff, they just do not have enough money to hire the staff to
go search on the website, and that is one major obstacle.

Small businesses, and this is the point I wanted to make when
I volunteered to start to lead this off, have been extolled for nearly
20 years as the backbone of the American economy. We created
more jobs than all Fortune 500 companies combined. We are the
risk-takers, we are the innovators, and yet now with the contract
bundling practice, it is hurting them. It is bundling them out of the
table, and I just want to bring a new perspective because I am sure
later I will be hearing, Senator Kerry, a lot about the other issues
that have affected why small businesses are having less and less
portion of the contracting businesses.

Remember, in the 1980s, how we used to hear Japan is the coun-
try who could say, “no”™? One very arrogant Japanese politician in
Japan wrote a book and said, “Japan is the country that could say
no.”

Well, Japan has been run by a handful of major corporations,
mega corporations, and that is what we call Japan, Inc. Look at
Japan today, these keiretsus, which is analogous to our bundled
corporations, have brought Japan’s economy to its knees, and we
do not want to be the keiretsu of Japan. I think the lack of trans-
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parency, the lack of accountability, the lack of innovation in major
corporations who no longer do as much R&D as they used to, they
wait for their small businesses to take the risk, and invent the
processes and products, and then the major corporations come in
like Pac-Man, they eat them up, and with the Federal procurement
process it is so complicated, it is like a maze. If we can simplify
the process, do not just go to the small business and tell them go
surf our website, that will be a major step.

Chairman KERRY. So three things. You need a contact person
that helps make it happen; you need transparency——

Ms. ALLEN. Accountability.

Chairman KERRY. And accountability.

Ms. ALLEN. It is not just the major contractors, but make the
subcontractors come up with the report, and some have even sug-
gested—OMB held a public hearing last Friday and suggested that
their future contracts be tied to their performance. Of course, as
you said, we should award contracts according to merit and not for
the sake of goals.

Chairman KERRY. Good comments.

Before we go further, and, General, we will come back to you, I
said we would interrupt when Senator Bond got here. He is now
here, and I would like to turn the floor over to Senator Bond for
his opening comments.

OPENING STATEMENT OF THE HONORABLE CHRISTOPHER S.
BOND, A UNITED STATES SENATOR FROM MISSOURI

Senator BOND. Mr. Chairman, thank you. I apologize. This is one
of those days. This is the “Perfect Storm,” when I had a couple of
items this morning and a hearing in the Health, Education, Labor
and Pensions Committee going on all at once, but I commend you
for taking the lead in this, Mr. Chairman, and I welcome our pro-
curement roundtable. Because, as I think everybody knows now,
this Committee has had a long-standing interest in ensuring that
small business has the “maximum practicable opportunity to par-
ticipate,” in the words of the Small Business Act, in government
contracting, and certainly Susan has just given a very good reason
why this small business participation is so important.

First, I want to recognize my Missouri constituent, Morris Hud-
son, who has joined us today. He heads the Procurement Technical
Assistance Center at the University of Missouri and is the presi-
dent-elect of the national professional association for PTAC staff,
the Association of Government Marketing Assistance Specialists.

I want to say a special word of greeting, also, to Angela Styles,
the Administrator of the Office of Federal Procurement Policy for
President Bush. In March, the President personally stated his com-
mitment to tackle the problem contract bundling, and Angela has
been the point person in trying to convert that commitment into
specific policy steps. Unfortunately, around here, when you are the
point person, you are also the point target.

[Laughter.]

Senator BOND. There have been some anonymous sources mak-
ing anonymous comments about her actions in the area, and one
anonymous critic was dismayed that Angela bought into the “myth”
that bundling has hurt small business, suggesting Angela was pur-
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suing this issue out of personal motives, rather than as an Admin-
istration initiative.

Well, I have heard the President, in his own words, say from his
own heart, that this is a problem. So, Angela, you must be doing
something right. I have the analogy we used to use back home. If
you throw a rock into a pack of dogs, you know the one that has
been hit because that is the one that barks, and if they howl, you
know that you must be doing something right.

But we are looking forward to a good discussion today about bun-
dling. We need to know the state of play on the Administration’s
initiative, as well as the reaction to the bill that Chairman Kerry
and I have introduced. We came close in last year’s defense author-
ization on agreement to tighten the current law, but our bill is
going to build on that language.

I also want to welcome Ron Newlan of the HUBZone Contractors
National Council. Ron has some concerns about the bill that Chair-
man Kerry and I introduced to provide a super-preference for firms
that are both HUBZone and 8(a) program participants. I share the
view that a 20-percent price evaluation preference, 10 percent for
each program added together, is probably too high.

Ron also has some concerns about some of the bill language from
set-asides. For example, the bill says when bills are being sought
just from HUBZone firms, a HUBZone set-aside, and a HUBZone
firm that is also 8(a) is bidding, that firm should get the preference
when it submits a bid comparable to one from a non-8(a) HUBZone
firm, but “comparable” is the rub.

So we need to hear these kinds of criticisms and suggestions.
That is what we are here to do in this roundtable, to learn how we
can make legislation better, how we can deal with the problems we
find.

We have draft bill language in front of us. The Chairman’s idea
is to create a Small and Disadvantaged Business Ombudsman at
SBA. I want to hear your views on this. I want to know your
thoughts to see which way I go. But a strong piece of the bill is
the requirement that agencies negotiate plans to achieve the small
business participation goals. Instead of just failing to meet the
goals every year, let us find some way that we can get them done.
Whether that requires a new position in SBA or whether the task
can be handled by the Associate Deputy Administrator, that is one
of the questions.

The bill would also increase the small business goal from 23 per-
cent to 30 percent. Thirty percent sounds better than 23 percent,
but when you are not getting 23 percent done, what do you need
to do? My view is that let us get to the first goal first before we
worry about trying to raise the goal when we are not getting the
performance we need.

So these are some of the things that I hope that you will get out
on the table, and I apologize that I am not going to be able to be
with you today because we have got—we are going to be talking
about ergonomics in the HELP Committee, and some of you in
small business have spoken to us about ergonomics in the past. So
I am going to go see if we can make sure that that comes out well.

But, again, Mr. Chairman, thanks for your leadership. Thanks to
all of you for joining us today.
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Chairman KERRY. Thank you, Senator Bond. Let me just ac-
knowledge that I appreciate particularly Michael Robinson coming
down from Massachusetts from the Procurement Technical Assist-
ance Center there. I understand the skepticism, and I mentioned
it, Senator, before you got here, about sort of moving the goal when
we acknowledge we are not where we are, but it is a little bit like,
if you change your culture and you actually put in place the kinds
of tools necessary to get somewhere, sort of like changing a team,
you know, you get a new coach who comes in and says, “I do not
care about your less-than-winning-ways last year.” We are going to
set a new goal, and this is how we are going to achieve it, and that
is how you create a Super Bowl team. That is how you turn people
around is by raising the standards and moving further.

Senator BonND. OK. OK.

[Laughter.]

Senator BoND. All right, the Patriots beat the Rams, now, damn
it, we have been getting along good.

[Laughter.]

Senator BOND. I mean, we have got this Democrat-Republican
thing, we can overcome that. But if you want to rub the Patriots
in my face, just because you got lucky

Chairman KERRY. I did not know

Senator BOND. I mean, Brady did a hell of a job, but, damn, do
not go rubbing it in, OK?

Chairman KERRY. Sensitive, sensitive, sensitive.

[Laughter.]

Senator BOND. You got a raw nerve. I will tell you what.

Chairman KERRY. I never mentioned the name. I was thinking
about Vince Lombardi, not Bill Belichek.

Senator BOND. We do not speak of rope to the family of a man
who has just been hanged.

[Laughter.]

Senator BOND. And you do not go giving me Super Bowl analo-
gies, but outside of that we are good friends.

Chairman KERRY. Gees, you do take it personally.

Senator BOND. Yeah.

Chairman KERRY. Senator, let us just try to do better.

General you were next, and thanks for being patient.

General HENRY. Thank you.

Chairman KERRY. We look forward to your ongoing comments.

General HENRY. Mr. Chairman, Senator Bond.

First, Mr. Chairman, let me thank you and Senator Cleland for
your help with our corporation on the no-year funding for 2002. We
certainly appreciate your effort in making that happen so that we
could deal as business people, rather than being a little bureau-
cratic on it.

I think that the answer that I would like to bring to you, in re-
sponse to the question concerning whether or not the legislation
and whether or not the programs that we have, what I see, from
a standpoint of having been the Army’s competition advocate gen-
eral, and having been the senior procurement executive at the De-
fense Logistics Agency, is that the goals that we have can be met,
but the problem is in the execution. I would suggest that this body
look at putting some teeth into why you are not meeting the goals.
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I look at this both from the Federal Executive Branch and from the
prime contractors.

We all know that bundling is not working for the small business
community, and we can sit and do a lot of jawboning on that par-
ticular issue. I think that what you need is that you hold the Exec-
utive Branch responsible. I would even advocate so far, if they did
not meet their objectives on it, that you withdraw contracting au-
thority. Angela, you may not like that. But nothing will get a sen-
ior executive officer’s attention faster than realizing that he can no
longer award the contract.

So you have got a lot of contracting agencies around the Federal
Government, and there is not a problem with finding somebody
that can award a contract. So you have a goal, you have a target.
If they are not meeting the goals, the answer is not “why not?” It
is “we withdraw your authority until we find out that you can do
it.”

Having said that, that leads me to the Ombudsman issue. Back
in 1984, this body enacted the Competition in Contracting Act, and
I was fortunate enough to become the Army’s first competition ad-
vocate. I was an ombudsman for increasing procurement in Army
procurement. I worked for two great gentlemen—the Secretary of
the Army, John Marsh, and General Wickham, who was the chief
of staff, and both of them granted to me the authority to stop a pro-
curement if, in my opinion, it did not meet the Competitive Acqui-
sition Exec.

What we did is, in 3 years we went from 34 to 64 percent, and
I found out that while this was a new position, four stars in the
Army took notice when they realized that I had the ear of the Sec-
retary of the Army and the chief of staff of the Army.

So I would say to you that the Ombudsman should never be
below the senior level, reporting directly to the senior person in the
organization, and you give the ombudsman the teeth to stop a pro-
curement if, in his opinion, it does not meet the goals and objec-
tives going forward. I believe that if you do that, you will see some
very, very substantial advantages.

I have spoken too long.

Mr. DASILVA [presiding]. Thank you.

Hank, you were up next.

Mr. WILFONG. To me, John, it is simple, and to the Senator.
Monitoring, compliance and enforcement. I hold the Ombudsman
Act very highly, and a number of that 95-507, 99-661, 101-560,
101-510, all of them are great acts and great laws, but if they are
not monitored and enforced, what good is it to pass another law?

So my thing here today, the one note that I came here today is
to monitor compliance and enforcement.

Mr. DASILVA. Ron, you had yours up next?

Mr. NEWLAN. Thank you, John. It is too bad the Chairman left,
because I come from a background similar to his, active duty Navy
and then came to the private sector. The general, and others
around the table, I am sure have a—I know the general does—and
others have a military background.

Basic training in the military is you do not give responsibility for
a function unless you also give them the authority to carry out that
function. We see too few people in the Federal procurement busi-
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ness that have both the responsibility and the authority to change
a procurement, make it a small business set-aside and to assist to-
wards the 23-percent minimum floor, which I prefer to call it, other
than the goal.

So I would look around and see who in the departments and
agencies has the authority and has the responsibility. I think the
Secretary, Secretary of Transportation, Secretary of HUD, Sec-
retary of Defense, clearly, has the authority and the responsibility,
but as you go down the organization, I do not see many people, and
none of them are held accountable.

The OSDBUs might have a responsibility, but they do not have
the authority, in most agencies, to change something. They rec-
ommend; they do not dictate. I think we have got to focus on giving
somebody, in all of these departments, who is close enough to the
action both the total authority and total responsibility to hit the
23- or 30-percent minimum.

Thank you.

Mr. DASILVA. Steve.

Mr. DENLINGER. Thanks, John.

The Senator asked the question: Why is it so difficult to partici-
pate in the Federal market? Just as one example, I have a meeting
at 1:30 p.m. with a Member of ours, a high-end security services
firm in the computer side of security services, who is working on
the upgraded security at the Pentagon after the September 11th
situation. We have got a situation where the impact of bundling is
being felt beyond the initial bundled contract. There is a very, very
large contractor there that is performing work all across the entity,
and our company is performing an 8(a) contract, and what is hap-
pening is the pieces of work that our company is doing are now
being carved out and being lateralled over to this giant, huge con-
tractor. There are some provisions, as you know, that provide safe-
guards for 8(a). You cannot take away work from an 8(a) company
if that work was formerly 8(a).

I think those same kinds of safeguards need to be put in place
with respect to whether it is HUBZone or veteran- or woman-
owned and so forth. So it is not only the bundling of the contract
to begin with, but it is the tendency of the agencies to funnel work
into that bundled contract work that is being performed by other
small businesses.

I want to commend you for the other pieces of legislation that
you have put together. They are really terrific. The Ombudsman
Act, I have got a couple of pieces that I want to suggest to improve
that.

The combined HUBZone parity, 8(a) parity situation, brings to
my mind something that I think we are all going to have to face,
and that is that it is getting to the point where we need to rec-
oncile how all of these programs work together or do not work to-
gether. We have some programs like 8(a) that has a procurement
mechanism and no goal.

We have the women’s procurement program that has a goal and
no procurement mechanism and SBA is finding it difficult to imple-
ment that procurement mechanism legislation which was put in
place a couple of years ago.
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HUBZone has a goal and a procurement mechanism. Veterans
has a goal, but no procurement mechanism. Some of these pro-
grams have price preferences, some of them do not. I sat down a
couple of months ago, and I read guidance in one of the agencies
to contracting officers as to how to deal with these preferences. I
have been involved in this work for 30 years, and I have never
been so confused in my life. We are going to have to reconcile all
of these programs so they are all treated equally, so they are uni-
form, so contracting officers can understand exactly how to proceed
and give them the responsibility to meet the goal.

I commend you for the 30-percent goal. That is a big, important
step forward. If you give agencies a minimum goal, they will
achieve it, and they will stay right there. So it is time to move for-
ward to a more aggressive role.

Thank you.

Mr. DASILVA. Thank you. I will pass it on to the Chairman.

If T could just make a couple more housekeeping remarks. When
you are recognized to speak, if you could take the microphone near-
est to you and put it by you so that we are sure that everybody
can hear. The acoustics in here are fairly good, but this will help
a bit. If I fail to state your full name, which is a little habit of
mine, if you could state that so the court reporter can take that
down.

James Turpin.

Mr. TURPIN. Yes, just a quick point. Getting the contract on the
front end is only part of the problem. I think we need to look at
the other end of the process and getting paid in a timely way and
the payment protections under the Prompt Payment Act, you can
get paid on Federal work, but if it is a Federal grant, then it falls
under the State payment protections, and in a State like Massa-
chusetts, you could very easily be working in six or eight different
States in a very small radius, each of whom have a different pay-
megt law, and you do not know when or how you are going to get
paid.

Also, back in 1988, we experimented with direct disbursement,
and that was very quickly abandoned. But I think with technology
being what it is today, we should be able to do direct disbursement
because if you do not get the cash flow on your contract, then you
may not be in business to finish the contract. So getting the con-
tract is only the first step. You need to get paid in a timely way
so you can be there to do the next contract.

Mr. SMITH. John, may I jump in with a question?

Mr. DASILVA. Certainly.

Mr. SMmITH. James, what do you observe in terms of prompt pay-
ment and a difference between prime contractors and subcontrac-
tors in dealing with the Federal Government? Our impression is
you at least have a Federal law that provides some protection for
the primes, but what sort of flow-down is there to make sure that
subcontractors get paid promptly?

Mr. TurpIN. Well, there are certain protections in the Prompt
Payment Act for construction, but it depends a lot on the general
contractor and how they pass that on through to their subs. That
is one of the reasons we are advocating for direct disbursement,
where it will not have to go through the general to get to the sub.
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If you have completed your work in a timely way, the general signs
off on it, then you would get your payment, instead of it going
through the general and you having to get it through the general.
You can shorten the process if it just goes directly to the person
who has completed their work and is entitled to be paid.

Mr. SMITH. Does the law currently provide for a time frame that
says once the sub has submitted the invoice, the clock is ticking,
and you have this many days, that is comparable to what the Fed-
eral relationship with the primes is? Is there any kind of time line
for subs or is it when they get around to it?

Mr. TURPIN. There is, but it is not always enforced.

Mr. SMITH. Not as robust?

Mr. TURPIN. Or consistent. It is not consistent.

Mr. SmITH. Thank you.

Mr. DASILVA. John Turner next.

Mr. TURNER. Yes. We do support the Ombudsman bill, and we
are encouraged by the comments that have been made around the
table concerning the importance of monitoring, and compliance, en-
forcement, and the ability to stop procurement. We also are encour-
aged by the acknowledgement that bundling can have an adverse
effect on procurement.

We strongly urge, on behalf of the Minority Business Enterprise
Legal Defense and Education Fund, that we not go all the way
down the road in analyzing the Ombudsman Act without taking
into account the report of the Commercial Activities Panel, which
has endorsed the use of best value.

Our organization has taken the approach that the best-value ap-
proach to contracting is a Trojan horse designed to kill that small
and minority business person.

We had a case in point, when we were retained by the Depart-
ment of Energy to do a “lessons learned” piece of the Super-
conducting Super Collider Project from many years ago. One of the
things we learned was—and I was project director of that, so I am
speaking firsthand—the people there said we have got a project to
build. We do not have time to pay attention to goals for minority,
women and small businesses.

Our fear is that best value will become, in 2002, what bundling
was about to become before the turn of the century.

Mr. DASILVA. Thank you. I want to point out that this is an issue
that has been raised to the Chairman. We were actually trying to
help a firm that should have been awarded a contract, but when
it became apparent that it was going to go to that small business,
they changed the best value makeup so that they wound up losing
that contract.

Mr. TUuRNER. If I may, one of the fears that we have is that the
rampant use of best value will take away the effective ability of the
agency to monitor and to stop a procurement because there will be
no staff on the Government agency that would be in regular con-
tact with the people, with the big companies that are designing,
and building, and carrying out that procurement. So—well, point
made.

Mr. DASILVA. Ralph Thomas, next.

Mr. THOMAS. Thank you.
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One thing I want to say is that, and I think I am the only Gov-
ernment agency here, other than, of course, Angela——

Mr. DASILVA. SBA is here.

Mr. THOMAS. Oh, I am sorry, Fred, not on purpose, believe me,
and, Steve, just ignore it.

[Laughter.]

Mr. DASILVA. We have two PTACs, as well.

[Laughter.]

Mr. THOMAS. I want to say that if a Government agency wants
to meet a goal, I mean, furiously wants to meet a goal, it is defi-
nitely possible. Congress required NASA in a bill in 1990 to award
at least 8 percent of its prime and subcontract dollars to small dis-
advantaged businesses, and we embarked on a plan, on an aggres-
sive plan utilizing the law very aggressively, and we went up, and
up, and up and now we are at 19.3 percent.

We have gotten awards from virtually every trade association in
here, including the National Association of Small Disadvantaged
Businesses, the U.S. Pan Asian American Chamber of Commerce.
We recently got the award for women, and others, if I missed you,
I am sorry. So, if you can please that many entities at the same
time, you must be doing something right.

Having said that, I think that we understate the progress of
small businesses and procurement dollars when we do not count at
all for subcontracting. Subcontracts are very important to NASA.
Recently, when an astronaut was putting the robotic arm on the
space station, what kept that astronaut alive were batteries manu-
factured by a small minority business. The device that they used
to communicate with the inside of the shuttle and Houston is a de-
vice manufactured by a woman-owned business on a subcontract,
both of those things on subcontracts. So I think, with NASA, with
the emphasis that we have on subcontracting and not to count it
all, recognize it all, I think understates progress.

Having said that, in terms of prime contracts and 30 percent, I
think some recognition has to be done about the budget makeup of
all of the agencies. NASA does not have 30 percent of prime con-
tracts left over, after large contracts are—the space station, the
space shuttle, the Jet Propulsion Laboratory. So I think we have
to talk in terms of what the budget makeup of the agencies are.
I mean, all agencies are not the same.

We have consistently met all of the goals we negotiate with the
SBA, but in terms of across-the-board goals, certainly, what applies
to the Department of Interior does not apply to NASA.

Mr. DASILVA. I am going to turn it over to Cordell in a second.
I am just anxious to speak to this.

Just a couple of points. One, the Ombudsman Act does not re-
quire every agency to meet a 30-percent goal. It requires a govern-
mentwide goal, and I know Cordell really wants to speak on the
topic of the prime and subcontracting, so I am going to let him do
so.

Mr. THOMAS. I know that is not what you require, but sometimes
that is the way it is implemented across the board. I think that
that does not set all agencies on a level playing field.

Mr. SMmITH. Ralph, you mentioned you had an 8-percent goal that
was set in, what, 19927
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Mr. THOMAS. No, it was set in 1990.

Mr. SMiTH. That is a unique goal for the SDB program for
NASA?

Mr. THOMAS. Right.

Mr. SMITH. That does combine prime and sub; is that right?

Mr. THOMAS. Right, yes, it does.

Mr. SMITH. But the governmentwide 23-percent, possibly 30-per-
cent, goal currently is prime contract dollars.

Mr. THOMAS. Right. What I am saying is other people never meet
a 23- or 30-percent goal as an Agency because of the way our struc-
ture is.

Mr. SMITH. It is just also the nature of what you buy, and I know
the Department of Energy is similarly situated.

Mr. THOMAS. Right.

Mr. SMITH. I know the OSDBU Council has been trying to kick
this around back and forth trying to figure out a way to handle
this. Have you come up with something other than, I hope, adding
the numbers together? Because I think my main concern about the
approach of taking prime dollars and subcontract dollars and add-
ing them together and saying, X plus Y equals the number of dol-
lars we gave to small business, is, for example, we had the discus-
sion with Mr. Turpin a moment ago about there being a sub-
stantive difference between subs and prime contracts and their
value to small business. I am afraid you add apples and oranges
together when you do that.

Mr. THOMAS. Well, they may or may not be. A prime contract
may or may not be more important than a sub. On the space sta-
tion, where you have—what is more important? A million-dollar
subcontract or having the $2.2 billion prime contract? Certainly, in
that situation, the subcontract

Mr. SMmITH. Have you all—I am sorry—have you all come to any
kind of discussion or any kind of conclusion on what you are recom-
mending on this front?

Mr. THOMAS. Not yet, but prime contracts should count as prime
contracts and subcontracts as subcontracts. Yes, sometimes we add
them, but always distinguishing it. We may say we are doing 32-
percent total dollars with a certain amount prime and a certain
amount sub. I think that being done, I do not see any problem with
that.

Mr. SMITH. Another way to tackle this that I find quite inter-
esting is Pete Aldridge’s memo, the Under Secretary of the DoD,
he did the attempt to create a report card for the executive
branch—he had a grade for prime, and a grade for sub, and a grade
for this goal and that goal, and then came up with an overall as-
sessment.

Mr. THOMAS. Right.

Mr. SmITH. I think that that is a good approach to come up with
an overall grade, but without taking the prime and sub and adding
them together, which I think is potentially misleading.

Have you all any thoughts on that approach?

Mr. THOMAS. Well, I have seen Mr. Aldridge’s formula and like
it very much. The OSDBU Council has been working on setting
standards, coming to a consensus on setting standards for grading
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Federal small business programs. Whatever the formula is, it has
to recognize what my problem is.

Today, subcontracting is not recognized whatsoever at all. The
scorecard does not recognize it at all, when putting goals, overall
goals into place, whether it be 23 percent or 30 percent. There is
no recognition of subcontracting at all, when it is very important,
extremely important to the future of small businesses.

Mr. SMITH. When you report your data to FPDS, just to—I think
you are saying this, but just to be clear—when you report your
data to FPDS, the Federal Procurement Data System, and you say
we had X prime contract dollars, it is prime contract dollars.

Mr. THOMAS. Right, absolutely.

Mr. SMITH. There is no mixing of the two.

Mr. THOMAS. Absolutely. Whenever we talk about it, we distin-
guish what is what, but it does not matter because we have gone
way up in prime contract dollars too. In fact, we have the fastest
rate of increase of any other agency in the last 7 years. Just be-
cause we are strong in subcontracting, we do not stop prime con-
tracting. That is extremely important, but we can only do what we
have left. We cannot create something that is not there.

Mr. SmiTH. Thank you.

Mr. DASILVA. Ms. Styles, I believe you are next.

Administrator STYLES. Thank you very much. I just want to let
you know how much I appreciate the opportunity to be here today
and how much this Administration appreciates the support of this
Committee as we move forward assessing some very difficult prob-
lems that we have.

I categorize them into four categories as we look at the task that
we have ahead of us, where we are looking at addressing the issues
of access of small businesses, we are looking at contract bundling,
we are looking at the transparency of our contracting system, and
we are looking at accountability. If there is one thing I can focus
on, it is: governmentwide we are really looking at accountability.

I consider my job to be one to ensure that our procurement sys-
tem allows small businesses to flourish, and I can tell you that has
not been the commitment of my office over the past 8 to 10 years.
We are really taking a very hard look, I think, at what has been
created through the past 8 years of acquisition reform and the situ-
ation of small businesses as a result.

I think it is really antithetical and something of an anathema to
the President to have small businesses come in and say we have
to hire a lobbyist in Washington in order to get a contract, we have
to go and knock on the door of every agency. We have to be a
prequalified contractor and then go knock on doors. We have cre-
ated, I think, a system that you have to get the inside track on pro-
curements at different departments and agencies. We have created,
I think, a system that is favoring the access of a few, to the det-
riment of many, including small businesses.

In March, the President made a real commitment to move for-
ward on many small business issues, but in particular he focused
on several of the government contracting issues related to small
businesses and has asked my office to make recommendations to
him. I think our working groups have been working very hard mov-
ing forward.
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I think we will have recommendations ready this fall on two of
the key issues: one is contract bundling and the other one is the
state of our system in terms of access, the openness of the system
and the transparency of the system. But the group we have put to-
gether is a good group. I think they are really people at the depart-
ments and agencies that are committed to small business, and I
think the recommendations that come out will be good rec-
ommendations.

Thank you.

Mr. DASILVA. If T could just ask one quick follow-up question on
the President’s proposal. One of the things, though we are thrilled
to see the level of attention this is receiving, one of the things that
has come to the Committee’s attention, the concerns that have been
raised to us, are the consequences of going to complete, full and
open competition and what that means for small business—set-
asides, for reserving contracts for 8(a), for HUBZones and for the
individual small business programs.

Can you sort of elaborate a little on what is envisioned by full
and open competition?

Administrator STYLES. It is not a move back to CICA, in terms
of full and open competition for everything in any respect. The
problem I think we are seeing is that you can have a thousand peo-
ple on a schedule, and a department or agency only has to go to
three. So small businesses simply never find out about the opportu-
nities, and we have to make sure that those task and delivery or-
ders are transparent, that they are open, that people know what
the needs of the departments and agencies are.

That does not mean that we are getting rid of the many good
things that were created during acquisition reform and the many
different contracting vehicles. It is not to remove a focus from other
statutory requirements, it is just a recognition that there is a real
problem here with the procurement system, in terms of us telling
people what our needs are, and us continuing to contract with large
contractors, and departments and agencies continually going back
to the same contractors and never telling the public what their
needs are.

Mr. DASILVA. Joann Payne.

Ms. PAYNE. Thank you.

I wanted to basically discuss, first of all, the proposed bill by the
Senator, where I think it would necessarily advocate for small, dis-
advantaged businesses. Women are left out of there, so it would be
nice to sort of take that Executive Order and legislate that, as well,
as part of this—

Mr. DASILVA. Just a clarification, it is small and disadvantaged
business ombudsman, and the legislation itself within the text does
cite gender issues.

Ms. PAYNE. Yes, but women are not considered disadvantaged in
these programs, so the bottom line is I think you really have to
take the Executive Order that was signed by the President and sort
of legislate that and make that a law and include them in here.

Y%u talk about gender issues. What does that mean, in all hon-
esty?

There are a couple of other issues I wanted to address, and since
I do women’s, I would like to do that, if I may. I believe it is impor-
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tant that SBA develops MOUs with all of the Federal agencies.
SBA has one with the Department of Transportation and has
streamlined the certification process, even though women have to
jump an additional hoop to do so, and that is another completely
different issue.

I think it is also important to strengthen, and I think Ralph
Thomas is right on the nose here, to strengthen the Federal sub-
contracting program by eliminating sub—I, personally, would like
to see the elimination of most, as we know it today, subcontracting
plans. I think it is so much easier to just have direct goals on our
contracts and for subcontracts and just get it done. I mean, that
is just the bottom line. If you want to make it work, that is the
way you make it work.

Develop a program, which I just said, sort of a women’s contract
program, which I think is on hold right now because they cannot
figure out how to make it work.

Strengthen all of the certification programs and streamline or
consolidate the certification process amongst all of the agencies; ad-
just the accounting and tracking procedures for contracting goal
achievements. Minority women get counted four times, sometimes
five, as far as the goals are concerned, counting the goals. Minority
men can get counted three or four times. Women can be counted
twice. So, when you see a goal of 23 percent or being reached at
22, whatever it is, fiscal year 2001, the chances are it is probably
closer to 18 and 20 than it is the 22 or 23, just simply the way they
count and track the goal.

Legislate enforcement procedures for prime and subcontracting
goals. I think that is extremely important. The other thing I want
to stress, something that John said, is best value. It seems to me,
from my experience, best value procurement can create a good ol’
boy system within the Federal contracting community. I mean, it
just makes sense to me that if you are going to go with best value
and you are not going to take into consideration the contributions
that women, and minorities, and small businesses make to this
country, to this Government, what is going to happen is that it is
going to be a lot easier for contracting officers to just sort of give
it to the Microsofts of the world. I mean, for goodness sake, that
makes common sense.

The other thing that John said, also, that I thought was impor-
tant is that our talking about taking the goal of 8 percent for
NASA, combining the subcontracts and the prime contracts, my
women that I represent in the Disadvantaged Business Enterprise
Program, basically, they do some prime work, but basically they
are subcontracting. They do about $2 billion a year or something
like that. Together, women and minorities do about $3 billion a
year. I do not think it matters if it is flowing from a prime con-
tract—or if money flows from a prime contract or a subcontract. It
is money, and it is going into the hands of small businesses. I think
that is extremely important.

I mean, I do not get the argument. I am sorry, Mr. Smith, I do
not get the argument of separating—counting them, but adding
them together and reaching that goal. You could reach a goal of 30
percent by combining both.
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I just wanted to say that, as far as the proposed legislation, it
just seems to me that with powers to report, review, analyze and
coordinate, without the agencies’ authority to enforce, will simply
establish another person or entity that celebrates the problem, but
we do not solve it. I think that is really, really important.

Mr. SMITH. I guess the question that I would have for you, and
perhaps you have heard from your Members on this or perhaps
they have not run into this problem, but we have heard it from
other associations, that once a firm gets relegated to a subcontract
level, they tend not to come back, basically, because their chances
for exposure to the contracting officer are reduced, their interaction
directly with the agency, their opportunity to hear about upcoming
opportunities. So once we say there is no distinction between the
two, then basically they get permanently at that status for subcon-
tracting opportunities and not to get their foot in the door to hear
about the prime contracting opportunities.

The reason that I think that that is important is for establishing
past performance history—dealing directly with the Government
agencies, managing the contract themselves and getting that expe-
rience—and I think there is a value-added there. That is what we
have heard. Perhaps, you are hearing differently from some of your
members or have you heard that concern?

Ms. PAYNE. I think we are talking about, at the end of the day—

Mr. SMITH. The money, yeah.

Ms. PAYNE. The money. Ralph Thomas, at his desk, putting the
two together. I think that is totally different than out in the field
and contracting as prime or subcontract.

However, I will tell you, in the construction industry, and the
subcontracting association can speak to this, a lot of subcontractors
do prime work, and a lot of prime subcontractors do subcontracting
work. I mean, a lot of that gets done. So I really

Mr. SMITH. I certainly can see your point, and I agree that a dol-
lar is a dollar, however it comes to you. The question is whether
it gets to you and whether you get the contract opportunity in the
first place. I think that is the concern that we have.

Ms. PAYNE. I think that is where you start with getting rid of
these subcontracting plans, No. 1, and not moving towards the best
value procurement kind of thing. Of course, the bundling. Thank
you so much for addressing that issue. That is extremely important
because it devastated small businesses, and I appreciate that.

But the bottom line is that, without enforcement and without di-
rect subcontracting procurement, with goals on actual contracts
that have got to be met, if not, the prime contractor just does not
get the job. That is absolutely the way to go if you really want to
make this work.

Mr. DASILVA. Thank you. I am going to turn it over to Senator
Carnahan so that she can make some remarks.

OPENING STATEMENT OF THE HONORABLE JEAN CARNAHAN,
A UNITED STATES SENATOR FROM MISSOURI

Senator CARNAHAN [presiding]. Thank you very much, John. I
want to thank all of you for being here this morning and partici-
pating in this roundtable. I particularly want to thank Morris Hud-
son for being here. I have worked with him. He has worked with
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our office, and we have been helpful in getting some funds for Pro-
curement Technical Assistance Centers. So it is good to have had
that opportunity.

I hope that today’s discussion will lead to some substantial im-
provements in our understanding of the shortcomings of Govern-
ment procurement policies. Certainly, having all of you here is a
very impressive collection of experts, and we look forward to learn-
ing from your comments.

I believe this Committee will benefit from hearing about all of
your ideas on how we can expand procurement opportunities for
small businesses, especially among minority- and women-owned
businesses. I have met with many small business owners through-
out Missouri, and I have always been impressed with their dedica-
tion to their dreams. They are people who actually put some fire
to their dreams and work for the things that are so meaningful in
their lives and in their communities.

Small businesses have become really the engines of our economy,
and the Federal Government should be able to play an important
role in promoting their growth and their success. Last year, the
Federal Government spent more than $600 million purchasing
products and services from small businesses in my home State of
Missouri. This is an impressive figure, and it is certainly a testi-
mony to the many hardworking business owners in our State. But
it is less than 10 percent of the total Federal procurement dollars
spent in Missouri, and that, indeed, is disappointing.

I look forward to working with my colleagues to improve Federal
purchasing policies to provide even greater opportunities to small
businesses. One of the first steps we can take in this process is to
address the problem of the so-called bundled contracts. I am very
pleased to be an original co-sponsor of the Small Business Federal
Contractor Safeguard Act. This legislation will ensure that Federal
agencies do not consolidate different procurement requirements
into such large contracts that small businesses can no longer effec-
tively compete.

Congress tried, at one point, to remedy this problem, but, unfor-
tunately, agencies have abused this and found loopholes in the cur-
rent law. So I hope that we will act this year to close some of those
loopholes and increase the opportunities that are available to small
businesses.

I am also looking forward to hosting a procurement conference
later this summer in Missouri. As Morris knows, the Science and
Technology Conference will be held at Fort Leonard Wood, and it
will provide small businesses an opportunity to meet with some of
the top officials from the Defense Department. They will be able to
demonstrate their products and learn about the procurement needs
of the military.

I hope that business owners and procurement officials will take
the opportunity to establish relationships that can lead, ultimately,
to greater contracting opportunities for small businesses.

So I look forward to hearing from you. Certainly, I will be read-
inEg1 your testimony and reviewing the transcripts that you leave
today.

Again, I thank you for being here and for the opportunity that
you give us to hear and to learn from you.
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Thank you.

I would like, at this time, to turn the microphone over to Pat
Parker and to hear from her.

Pat.

Ms. PARKER. Thank you. Good morning, Senator, John, Cordell.
My name is Patricia Parker.

First of all, I want to take a little different perspective and view
on contract bundling, and I want to come from a point where—be-
cause I used to be a Federal employee, and I have worked in pro-
gram, and I have worked in contracting. Now I am a Native Amer-
ican woman-owned small business contractor here in the area and
also with the National Indian Business Association and Women Im-
pacting Public Policy.

I understand that sometimes enforcement and accountability,
and I agree with that, and I think there is not anyone at the table
that would not agree that we need to do that when it comes to pro-
curement, especially with contract bundling, but sometimes when
people are forced to do something, they are a little less enthusiastic
about carrying out the process. I find that when people are more
willing and want to do something, the process speeds up, and more
is accomplished, and a lot more gets done.

So I just throw out this concept to look at it from a little different
perspective, and one might say from more of a nurturing side, but
I think that is a good thing about who we are as women, that we
are able to look at something from a little different perspective
sometimes.

We know the bottom line, when it comes to contract bundling
and the large businesses out there, is pricing and their ability to
have a competitive edge, and as small businesses we all know that
is what we are out there marketing for, competitive edge.

If we could, perhaps somehow, when a large prime contractor
meets their subcontracting plan and gets out there and let them
demonstrate it, so we do not put that on the responsibility always
of the Federal program person out there, a contract person there
because we all know that part of the reason for the contract bun-
dling is the lack of contracting staff. They are already overworked,
and when you start asking them to do more paperwork and more
requirements, sometimes that can slow the process down, rather
than actually expedite it, which is what we are all trying to do,
make it easier and faster to do things.

So, if we are looking at that, and we are asking the prime con-
tractor to take a responsibility that the Federal Government cannot
do right now because of the lack of staff, which is to encourage
small business, make sure that small business is there at the table
to be able to play and be part of these large procurements, then
perhaps incentives to the prime contractors can help facilitate that,
and it is not necessarily more money.

Maybe if they come in and meet their subcontracting goals, and
they demonstrate to the contracting folks and to the Federal agen-
cy that they are meeting that, they get some kind of price evalua-
tion to give them a competitive edge when they are out there also
trying to compete for contracts. That brings everybody wanting to
make this happen, rather than, in some cases, begrudgingly, if it
is going to mean more paperwork or I am going to have to, as large
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primes will say, I have got a bottom line, I have got stakeholders,
we have to go with the best price and the best quality.

So maybe some incentives, from that standpoint, if we could look
at that, might be able to help facilitate a faster progress than al-
ways just coming in and thumping people on the head if they do
not do what they need to do. However, sometimes a thump on the
head is necessary, and so I do not want to discount that.

On Friday, I was very honored to be able to speak before OMB
on the competition and contracting review, on behalf of Women Im-
pacting Public Policy. We had made a suggestion that I thought
was, as far as the enforcement—when you want to get somebody’s
attention, obviously, the pocketbook is always the way to get some-
body’s attention. So we recommended that perhaps, for every per-
centage that an agency fails to meet their goals, their budget be re-
duced by that amount. Perhaps that would give them incentive to
go out there and make sure that those goals are met.

Thank you very much.

Mr. SMITH. May I—I am sorry, please.

Senator CARNAHAN. Go ahead, please.

Mr. SMITH. No, Senator, you get to—

[Laughter.]

Senator CARNAHAN. In that case, I will ask Cordell if he would
like to ask a question.

[Laughter.]

Mr. SMITH. Very well. Just to clarify. Your view is that the sub-
contracting plans are an appropriate approach, that if you did
away with them and had it all direct Federal mandates, you would
then have the problem of getting staff to police that; is that what
you are saying? So your view is slightly different.

Ms. PARKER. It is slightly different, looking at it a different way.
I mean, I am not saying that—subcontracting plans are what we
have now. I guess I am looking at what have we got now, what
have we got to work with? Yes, if we want to work with legislation
to try to improve it, but that is a process that is going to take a
while.

Small businesses, we have got payrolls to meet next week.

Mr. SMITH. Right.

Ms. PARKER. We want to make sure that we try to get to the
table and get some of that pie right now. While we are doing what
we have to do to push legislation and make sure everybody can
participate, that is great, but I also want to look at what we can
do immediately. If the subcontracting plans are what we are hav-
ing to live with right now, how can we encourage and facilitate
primes to help us, not try to cause a little bit more of a tougher
hand? I would like to want them to participate because, as I say,
I find it’s a little quicker, you get things done quicker that way.

Mr. SMITH. Thank you, Senator.

Senator CARNAHAN. Thank you. Before I leave, I will take advan-
tage of another senatorial prerogative and call on the gentleman
from my State, a constituent, Morris Hudson, to speak next.

Mr. HuDpsoN. Thank you, Senator. I appreciate that very much.

I know we are getting short on time, so I would like to make my
comments concise and address each proposed bill.
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First of all, on Senate bill 1994, I think it is time that priorities
are established. I think this is badly needed. I do have a question
about whether the preferences would be optional or whether they
would be mandated. So that is one issue I have with that bill.

On Senate bill 2466, Small Business Federal Contractor Safe-
guard Act, on bundling: I think defining the problem better will
help. I think bundling is a major problem, but there is no need to
discuss that further. It has been discussed and seems to be unani-
mous.

On the Ombudsman Act, I have concern with that. I am not op-
posed to it, but I do have concern about it, that it might just be-
come another Federal bureaucratic activity. There does not seem to
be any direct contact with the small business people, and that is
one thing that concerns me with that act.

In the Procurement Technical Assistance Centers, we work with
businesses in the trenches on an hourly or minute basis, and there
is a lot of frustration out there. I think this Committee may have,
within their prerogative, to eliminate some of that duplication, and
I will mention one example: If a company is going to do business
with the Department of Defense, such as Fort Leonard Wood or
Whiteman Air Force Base or the Army Corps of Engineers in Mis-
souri, and of course this extends throughout the Nation, it is man-
datory that they be registered in the Central Contractor Registry.
We help companies with that.

It is also recommended that they be registered in Pro-Net. Many
of those data elements are the very same, but they have to enter
this information into two different systems. We have heard rumors
that the systems would be combined at some point in time, but
right now it seems to be only rumors. We would certainly encour-
age the Committee to look at that and see if that could be done be-
cause that would help companies at the working level in elimi-
nating this type of duplication.

Also, and someone alluded to this earlier, we would like to see
better publicizing of the requirements, and I am going to quantify
this, from the $2,500 level, credit card level, up to $25,000. Now,
agencies do maybe a good job of advertising this, publicizing this
within their own agency or at a lower level, at the base or installa-
tion level. But when you are a small business person, you do not
have time to go to all of the different websites where you have to
track this down.

I would like to see a system similar to FedBizOps that captures
these type of requirements and makes them available for the small
business community.

Then, finally, I would like to add that a lot of companies have
made a lot of progress with electronic commerce, moving into the
computer age and so on, but there are still a number of companies
out there that could use some assistance in this area. So I would
like to see at least some of the funding and responsibilities restored
that existed in the Electronic Commerce Resource Centers and see
that made available for the small business community.

Thank you.

Mr. DASILVA [presiding]. Thank you, Senator. Thank you, Mor-
ris.
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I am going to be a little heavy-handed here. I am going to call
on Michael Robinson in just a second, and then we are going to
have to move on to the next topic because we are running very far
behind on time—so I am going to ask everybody to put their cards
down until I throw out the next topic for discussion after Michael
is done, and I apologize to folks who did not get a chance to speak
on this, but as it is 10:30, we are going to need to move on.

Michael.

Mr. ROBINSON. Thank you, John.

Also, from a PTAC in Massachusetts, again, from the trenches,
and I would just like to share one anecdote from the field that is
a bundling-related anecdote, and it takes it out of the rather eso-
teric money and contracts and puts kind of a human face on the
situation.

We have an 8(a) company that is owned by a service-disabled
veteran in a wheelchair. He had been performing on a contract for
several years for the Veterans Administration’s facilities in Rhode
Island. The contract came up for renewal again, and the contract
requirements were consolidated into a regional contract, which ulti-
mately was awarded, after a lot of protests, and screaming, and
gnashing of teeth, to a Fortune 100 company.

There have been several further protests by the service-disabled
vet. He is one of our clients. This service-disabled vet has since
been forced to declare personal bankruptcy. This is the human face
of a constituent contracting with the very agency who should be
protecting his interests, and it is the effect of what we who are in-
volved in Government might call operational streamlining and bet-
ter stewardship of our dollars. It is kind of a tragic story.

Thank you very much, John.

Mr. DASILVA. Thank you.

We are going to turn to the next topic on the agenda, “Improving
the SBA’s Small Business Contracting Programs.” I would like to
throw out two questions for the group: No. 1, Chairman Kerry
touched on when he was here, wanted to put out why is the SDB
set-aside program a thing of the past and does the Executive
Branch have the authority to override the statute?

I want to throw out a second question, as well, one that Senator
Kerry has been working on, and I believe the SBA is addressing,
is that: Why is certification so difficult for some SBA programs,
and should all SBA programs have procedures and applications
similar to the HUBZone program?

So, at this time, if you wanted to address these topics, you can
put up your cards.

Hank, go ahead.

Mr. WILFONG. SDB set-asides. Why would you figure I wanted to
talk about that?

[Laughter.]

Mr. DASILVA. Just a hunch.

Mr. WILFONG. Ironically, I see a lot of answers to a lot of the
problems that has been raised. I see SDB set-asides as the answer.
The General pointed out some things, and Ralph Thomas pointed
out some things. I believe goals can be met if the agencies really
want to do it and if they are caused to want to do it.
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SDB set-asides, we do not have to worry about subcontracting a
whole lot if we have some pieces of action set-aside for competition
between small and economically disadvantaged firms. That is one
of the positives of SDB set-asides.

I have heard a complaint that, yeah, but, Hank, there is the Roth
case and there are other cases about race-based methods. First,
small and economically disadvantaged, I have not mentioned race
yet. But if we are talking about racial discrimination and rem-
edying racial discrimination, how are you going to deal with racial
discrimination if you do not deal with race? Now that may be a
rhetorical question. I cannot figure the answer of how can we deal
with race discrimination and cause efforts without some consider-
ation of race.

So I think, John, the SDB set-aside is the one thing that I would
like to see this Administration address. We had it before. There
was a moratorium, and as I recall, the moratorium was so that we
could find—and I am generalizing—a better way of doing it. Hell,
what we had was working well. Why do you have to find a better
way than something that is working excellently?

So I would like to have that moratorium, which was a 2-year
moratorium established 7 years ago, removed.

Mr. DASILVA. Fred, would you like to address any of those com-
ments?

Mr. ARMENDARIZ. Currently, the SDB numbers for fiscal year
2001 were 7.12 percent, which is 140 percent of the goal, and is
why at this time we believe that the program is working without
the set-aside.

Mr. DASILVA. Is that if you combine 8(a) and non-8(a) together
for the SDB goal?

Mr. ARMENDARIZ. All 8(a) firms are SDB firms.

Mr. DASILVA. I understand. I know. But this is the first year—
for 2001, it is the first year they are actually reporting the goal to-
gether instead of breaking it out separately

Mr. ARMENDARIZ. 8(a)s have always been SDBs.

Mr. DASILVA. I understand, Fred. It is just the first year that it
has been reported together, but it is true that all SBA firms are
SDB firms, I understand.

Mr. ARMENDARIZ. Correct.

Mr. DASILVA. So that’s the position at the time because of the
percentage?

Mr. ARMENDARIZ. Right.

Mr. DASILVA. John.

Mr. TURNER. Thank you. The Minority Business Legal Defense
Fund also takes a position as the Senator has and as Hank has,
that SBA should seriously reconsider the set-aside program, and
we believe that is the appropriate way to go.

In the interest of time I will bullet to other comments that relate
to that. You raised an issue relating to the SDB certification proc-
ess, and in our view, to date the SDB certification process has been
a disaster, and we stand prepared to work with, as we have in the
past, to work with the Hill and the agency to make this process
work better.

There are many different suggestions which we will not go into
today, but I think it is very important for us not to ignore the fact
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that work is required here. The last point is that of course our
founder, Parren Mitchell, the author of Public Law 95-507 and the
father of the 8(a) program, we have a overriding concern about
the—that everything that we do, we must always keep in mind
that the pie for 8(a) is getting smaller and smaller and smaller and
smaller, much due to the Federal Acquisition and Streamlining
Act, much due to other factors such as thresholds of purchasing.
We have gone on record on our position concerning the parity or
the HUBZone and 8(a). HUBZone is a laudable program, but we
must find a way to take the 8(a) program and to provide a greater
pool, a greater reservoir for our 8(a) contractors.

Mr. ARMENDARIZ. John, could I make a comment?

Mr. DASILVA. Certainly.

Mr. ARMENDARIZ. I wholeheartedly agree with you in regards to
the application process. I think I am probably one of the few people
here that has actually tried to go through that process. I drew on
my own experience when I came to the agency. The first task force
that I assembled, the very first one, was to address the application
process. I put a very capable person in charge, Mike McHale, who
put together our HUBZone application.

Mr. TURNER. Good man.

Mr. ARMENDARIZ. He is a good man. He has been working dili-
gently in putting together what we believe is a state-of-the-art
e-capable application that should be ready for launch in the next
12 months. So we are very excited about simplifying the process
and getting more people involved in the program. We have been
working furiously as well in regards to keeping the 8(a) numbers
up. Last year we increased the 8(a) program $500 million over the
previous year. There was a little bit of a setback in the year 2000,
but we came back in 2001 and we want to make 2002 even a better
year. So you have our commitment at the SBA that not only is the
8(a) program important, but it is extremely visible to us. We have
a lot of new initiatives that are focused directly on that program,
and we think are going to revamp the entire mission of the statute.

Mr. DASILVA. I think Ron was next, and then Joann was up.

Mr. NEWLAN. Thank you, John.

A couple of thoughts. The topic we are on is improving the SBA’s
small business contracting programs. I think it starts with the
funding of the SBA’s contracting program within the Appropria-
tions bill and the budget. I am not an expert in that area. We have
got experts at the table. I do attend the hearings and I hear the
SBA Administrator talking about, “Well, we got more money last
year, and we got more money the year before that, and we got more
money before that, but we are going to do the best we can with
what we have.” The world was more complex. The Small Business
programs are more complex.

The SBA Government contracting program, across the board
needs more money. I led a fight for the HUBZone funding which
got overlooked by the House, and was restored. But they need more
money, and to the extent OFPP might be able to fit that into a rec-
ommendation if they happen to agree with me, the Administration
and certainly the Senate represented here might be able to help
out.
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One of the things, if I were there and got more money, I would
buy some PCRs, Procurement Center Representatives, and I would
go back to a system that worked well in the 1980s, where the PCRs
really rode herd over the other agencies, and they did not do an
unrestricted procurement without the PCR’s personal involvement,
the personal understanding and thorough examination. PCRs are
spread so thin now, they cannot do that. There is perhaps one third
the number of PCRs today to cover the Federal Government than
there was 15 years ago.

Mr. DASILVA. I am going to go to Joann, and then Barbara. I
would also ask that if anybody else wanted to make comments on
SBA programs, put your cards up so I can take note of you. After
this we are going to move on to the next topic.

Joann.

Ms. PAYNE. Thank you so much. I just wanted to address some-
thing that the SBA advocate over there said. We have talked about
the small disadvantaged business and the set-aside issue, and the
program is working well at 7.12. The only comment I have is that
it does include 8(a) so it means they were counted twice, sometimes
three or four times. So my guess is, is that the counting figure is
very high. I think that is simply the bottom line. If you are also
certified as a HUBZone, counted you 4 or 5 times in that number.
So just let me just stress to you it is so important that we reevalu-
ate how SBA counts and tracks the goals because you do not know
really what is going on unless you have that. In addition to that,
as some of you know, SBA has a MOU with the Department of
Transportation in the certification process, which means that
women and minorities who are certified in the Disadvantaged
Incentivized program should be able to get certified easier as a
small disadvantaged or an 8(a). That is the point of it I think.

The reality is that minorities can in fact get certified a lot easier.
Women have got to jump an additional hurdle. On the one hand
women are presumed to be socially and economically disadvantaged
in a nontraditional area like transportation construction, but not so
at SBA. So what happens is that women have to jump an addi-
tional hoop, and by doing so, there are not very many certified
woman-owned businesses in the 8(a) program and on the Small
Disadvantaged Business program.

Mr. ARMENDARIZ. First of all, the 8(a) numbers are not counted
double for the SDB number, and I will get some information to you
immediately after the hearing that demonstrate that to you.!

I do not know if Angela has any comment in regards to how the
numbers are accumulated, but in that particular case that is not
a correct statement.

However, I cannot agree with you more in regards to needing to
simplify the fact that companies, when they start working with our
Federal Government, need to have a smooth transition into start-
ing to participate in our programs. I do not believe it is in anyone’s
best interest that we ask small businesses to spend this dispropor-
tionate amount of time going through certification programs. One
of the other task forces that I would like to launch in the near fu-
ture is a reciprocity task force so that we can have small busi-

1Information is located on page 98 in the appendix of this document.
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nesses apply once and be accepted not only within the Federal Gov-
ernment, but across state lines as well. We find that people have
to go through and apply in Michigan and if they are doing business
in Ohio, they have to reapply in Ohio, et cetera, et cetera, and I
think that is just a complete waste of time. We think we can take
the lead on that.

Ms. PAYNE. What is interesting, if I may just follow up with that,
is that women, with the certification process—and I will be inter-
ested to see how you count the 8(a), because I know they are count-
ed as small business and they are counted as others as well, but
we will get into that; I would love to talk to you about that. But
with the certification—and with the Department of Transportation
you have on-site reviews. You have DOT people who actually come
on site of a business to make sure that you own 51 percent, you
know, all of the requirements. It is an in-depth, thorough certifi-
cation. My women get denied at SBA by paperwork. I just find it
just absolutely appalling, absolutely appalling.

Mr. ARMENDARIZ. I agree that we need to simplify the process.
Joann, I would like to have a conversation with you again. I would
like to talk about that a little bit further.

Mr. DASILVA. I also remind everybody that the record is going to
be open, that you can have 14 days to submit your comments at
the end if you did not have a chance to speak to a particular topic.

We are going to go Barbara, Susan, Pam, Steve, and then we are
going to move on to the next topic.

Go ahead, Barbara.

Ms. KASOFF. Good morning. My name is Barbara Kasoff, and I
represent Women Impacting Public Policy. We are well over
250,000 women-owned businesses right now across the country. I
can tell you that 80 percent of our constituency is not only just pas-
sionate and angry about this, but they are in a state of despair,
and most of them do not even want to try to go through the process
as it is right now. It is obvious that we have a very onerous and
complex system that is riddled with barriers rather than with op-
portunities.

I can tell you, I can bring it down even to a more basic level
when I can say to you that almost half of our constituency is on
dial-up rather than on high-speed access, and they cannot even
download a procurement contract to bid on because high-speed ac-
cess is not available to them.

The President said real clearly that we need accountability. Ev-
erybody here in this room has said that we need accountability. I
can tell you also that in the corporate world, when the sales de-
partment is having trouble getting sales because they are getting
constant complaints, when a customer cannot fill out an order form
so that they can get the product, and when a warehouse cannot
ship a product and get the product out the door, two things better
happen in that corporation. No. 1, they had better listen to their
customer so they have a real clear understanding of what the prob-
lem is, and No. 2, they need to revamp their procedure. We are the
customers here in this situation. We need to be part of the solution,
not just experience the problem. If legislation was written two
years ago and passes, and is not out the door, there has to be a
real clear understanding of what is wrong with it so that we can
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fix it. The clock is ticking. We are not doing the business that we
should be doing—we, the entrepreneurs—and if we are not doing
the business that we need to be doing because of these barriers,
then the economy is suffering.

I want to state for the record that Women Impacting Public Pol-
icy is ready to have a seat at the table. We accept the challenge
and we want to be part of the solution.

Mr. DASILVA. Thank you.

Susan.

Ms. ALLEN. Susan Allen, U.S. Pan-Asian-American Chamber of
Commerce.

I just wanted to revisit the issue of certification. Fred, you talk
about wanting to take the lead in getting reciprocity, which is a
good thing, but right now there are more than scores of certifi-
cation processes around the country, and we have got to live with
that. That initiative that you are going to take the lead on is going
to take some time. There will be turf battles to be fought all
around.

My question is that some years ago, during the last Administra-
tion, there was a process for self certification or privatized certifi-
cation. I think the dialog is still there, and there are still some or-
ganizations doing private certification like WBNC, the Women’s
Business National Council, and NMSDC, but for the Asian-Amer-
ican community, we have 57 ethnic groups within our community,
spread across 1 million businesses. Many of them are new Ameri-
cans. They are not very familiar with the Federal process, and as
we know, the biggest procurer of products and services is the Fed-
eral Government and all the moneys and opportunities trickle
down to the community.

So what I would like to do is to make sure that the Asian-Ameri-
cans get into the certification program. What we want to do is to
educate and tell them that we would help you out, because when
we tell them to go to the SBA, they say, “Oh, no, no, no. It takes
too long.” One told me, “Moving the Federal Government, trying to
get something done in the Government is trying to move a de-
stroyer in the middle of an ocean. It takes what seems to be ages
to turn a 10-degree corner.” So we would like to be able to be con-
sidered, our organization, as a certifying agency accepted by the
SBA, not that we will replace your program or any other program,
but in so doing we can get these Asian-Americans into this process
so that they say, “All right, get one certification done, I can move
on to the other.”

We tried, during the last Administration, to get noticed. They
never sent us the notice when the opportunities were sent out for
this private process, and I would like to know whether it is still
in place, and if so, can we get to the table?

Mr. ARMENDARIZ. The Administrator constantly states that the
focus of the SBA programs is to include more of the 25 million
small businesses of America. I think it would behoove the SBA to
include all different parties at the table and start focusing and
drilling down in the different program areas that we need to ad-
dress, and this is one of them. We encourage your participation, so
thank you.

Mr. DASILVA. Pam.
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Ms. MazzA. Thanks.

I thought that Senator Kerry’s opening remarks were exactly on
point. I mean these are very, very complicated issues that we are
dealing with here. You know, fixing the SBA’s procurement prob-
lems does not involve just SBA. It is a mentality with the agencies
that relates to question No. 1: How do you increase commitment to
meet goals? What do the procurement people think? What do the
contracting officers think? Are they being evaluated on whether or
not they have done the best that they can to meet their goals, or
are they concerned because of the myth that we still live with, that
bigger is better and smaller is more expensive? That is simply not
true. So there is a lack of information still out there, or at least
there is a myth that just keeps getting generated. I think that the
more that we can do to continue to talk to eliminate those con-
cerns, I think the better off we will be.

Ron, your point that PCRs do not have any tools really to do
their jobs, nor do they have the technical expertise to be able to—
I do not think—to be able to say, “Yes, there is an environmental
firm out there that can do this as a small business set-aside or
not”. So maybe we are limited with our resources, but can we be
doing things to put task forces together to help the PCRs to do
their jobs better and to make people more accountable for their de-
cisions. I do not think there is any way they can be reviewing each
procurement action to determine whether or not it is an appro-
priate set-aside or whether small businesses are capable.

I have a couple of specific comments on the legislation, and I
commend Senator Kerry and Senator Bond for trying to move these
pieces forward. On contract bundling: as a lawyer I think that
changing the definition is going to go a long way to the word-
smithing that eliminated our ability to go in and say this is a bun-
dled contract, because 3 or 4 years later we see that the definition
just really had a lot of loopholes in it and I think that this legisla-
tion will certainly help with that.

I have a thought that I throw out for you, and that is that if I
read the contract bundling bill correctly, we are going to require
agencies—if they procure a consolidated contract over $2 million
and $5 million—to step through a lot of additional paperwork. I
think that a $2 million contract and a $5 million contract is not
a very large contract. In the IT field that is a few bodies if it is
a 5-year contract. There is no reason why small businesses cannot
perform those contracts even if they are consolidated. I mean I feel
there are small businesses out there, certainly my clients, that
could do that contract even if it were consolidated. So perhaps a
consideration for the Committee would be to say, “You do not have
to step through those studies, over $2 million, over $5 million even
though you consolidated it, if you are still restricting the competi-
tion to small businesses, whether it is through small business set-
aside, 8(a) set-aside, or whether you are going out on a GSA sched-
ule but only to small business holders.” So in other words, go ahead
and consolidate if you want to consolidate, but if small businesses
can still do it, then no need to step through your study as to why
you consolidated. I am not sure of any of the down-sides to that,
but I think it is something that maybe should be considered.
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On your Ombudsman bill, I think that is terrific that you are
thinking of protecting the firms as they come in with their prob-
lems. I am on the SBA’s Regulatory Fairness Committee and with
the Ombudsman at SBA on reg. fairness issues. I was surprised,
when I got appointed to that Committee, that procurements and
contract bundling are not within the purview of the current Om-
budsman or the current Regulatory Fairness Board. So there is a
void right now, and as we go across the country and we listen to
small businesses’ concerns, a lot of them want to talk about bun-
dling, and we have to say, “No, we do not have jurisdiction over
that.” If this bill moves forward, I think it should be clear—I was
happy to hear you say that the Ombudsman will be responsible to,
it sounds like, all small businesses, including women-owned small
businesses, because as I said right now, there is no Ombudsman
for procurement, and I think that there is a void. On the other
hand, I think that our board and the Ombudsman does not have
the resources to do what we need to do, so creating another slot
without resources may just be creating another slot that is not
going to be effective, so I think that probably that needs to be re-
viewed too.

Mr. DASILVA. Thank you.

Steve.

Mr. DENLINGER. Thanks. Steve Denlinger, LAMA, Latin Amer-
ican Management Association.

I am going to make a gentle remark about the difference between
prime contracts and subcontracts, but let me assure you, I do not
hear it gently from my members around the country. There is an
enormous difference between prime contracts and subcontracts. It
is not just a matter of dollars. Prime contracts give you extremely
important experience with the Federal Government, direct experi-
ence with the Federal Government. Prime contracts are more prof-
itable. They give you the opportunity to do the good quality work
as opposed to the dregs, which prime contractors tend to give you
when you are in the subcontract mode.

Also importantly, it gives you the opportunity to get paid on
time. I hear horror stories at every turn about members not getting
paid by prime contractors, and they are afraid to do anything about
it because they will be blackballed.

I am delighted to hear, Fred, that you guys are taking on the
issue of reciprocity with respect to certification. It is one of the
most onerous things that small businesses have to deal with across
the country. Would you please add to that the forms that prime
contractors require MBEs and SDBs to fill out every year? Every
prime contractor has a different form. Every prime contractor
sends that out to our members each year to be done all over again.
If you do not submit it, you do not have an opportunity to be con-
sidered for bids. If you do submit it, it is a mountain of paperwork.
There ought to be one single form, one single intake form that is
used by all prime contractors to get the basic data from SDBs, and
then if that prime contractor is seriously interested in doing busi-
ness with that company, then it is certainly appropriate to go ask
for this new information.

But that paperwork load is just onerous, and it comes from the
very prime contractors, very companies that often complain about
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the load of paperwork that the Federal Government places upon
them, but they have no problem placing that kind of onerous pa-
perwork burden on our companies.

The extreme case was Lockheed Martin Missiles and Space,
which sent one of our companies a 23-page form to fill out to be
considered for business there. The owner of the company looked at
me and handed me this, and said, “I am never going to do business
there. This is ridiculous.”

One item with respect to the Ombudsman’s monitoring, about a
year and a half ago I asked the SBA to what extent are the price
adjustment credits being used by the civilian agencies? We know
that they cannot be used by Defense right now. We were not able
to get a handle on that. If you could make sure that the Ombuds-
man also monitors the extent to which price adjustment credits are
actually used, I do not think anybody here knows the extent to
which they are being used at any of the agencies in addition to the
evaluation points that prime contractors get for the quality of their
subcontracting programs and the incentives at the tail end.

One final item, if at all possible, Ms. Styles, I am wondering if
you could comment on the OMB’s view of the SDB set-aside with
respect to the women’s procurement preference legislation. I under-
stand that there is a general sense that the President and the Ad-
ministration does not support set-asides. Then specifically with re-
spect to the women’s procurement preference, that there were
issues related to how the study was conducted relating to which
areas of Federal procurement women were under-represented in.
Secondly, that SBA’s approach did not meet the Adarand test. So
could you possibly comment on that?

Administrator STYLES. Yes, I can briefly comment on it. It was
actually withdrawn by the SBA Administrator, so Fred may be
more appropriate to comment on some of the details. Certainly my
understanding was that there were some legal concerns with the
statistical data that were part of the study, and that we really
wanted to, SBA really wanted to firm it up, make sure that it was
done right and that it could be legally supported.

As far as our policy: there is not an Administration policy against
set-asides from a perspective certainly of my office. I am concerned
about the broad procurement policies and the access of small busi-
nesses as a whole that we have created a situation in our procure-
ment system that we cannot live with, and that in many respects
I think is creating something of a stigma on businesses and small
businesses themselves within the procurement community. I hear
from a lot of contracting officers on a regular basis, and it concerns
me that we have created a system of statutes and regulations that
is very, very difficult to understand. Contracting officers do not
know when it is appropriate to award to a HUBZone or SDB or an
8(a) or a women-owned small business, and they have to have a
specialty in and of their own in order to understand it, and I cer-
tainly can sympathize. I did not come into this job as an expert in
small business, and it has taken me a great deal of time to get up
to speed on the different statutes and regulations and how they
work. But I think the overriding concern in my mind is that it is
almost as if the contracting officer wants to ignore them, or that
it reflects poorly on small businesses, that there is something
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wrong, that this is a handout to them, that this is somehow some-
thing that they do not deserve.

From my office I have got to help the procurement community
get over those hurdles and ensure that we have a procurement sys-
tem that is focusing on access for all of the small businesses, but
that is not—I do not think that is to the detriment or to the exclu-
sion of any particular group.

Mr. DASILVA. I am going to let Steven App make some com-
ments—he has been extraordinarily patient. He got bumped from
the last go-round, but then we are going to move on to the next
topic, and I apologize because we are running overtime slightly.
Surprise, surprise, a Small Business Committee function running
over time.

Mr. App. Just very briefly, I think the legislation is important;
we are supportive of it. I think the complexity is a real issue. But
the key to it, and the key I think to Treasury’s success has been
that we had a very strong integrated acquisition planning process
that permeates all levels of the Department. We consistently beat
the 23 percent. We were over 30 percent last year for prime con-
tracts. We set our goal higher at 28 percent this year. We are doing
26.

The point is that we have instilled a culture in the acquisition
planning process so that no procurement is really considered with-
out looking at a small business aspect of it, and it is done through
metrics. We can demonstrate metrics to everybody who is thinking
about doing a contract, that the service quality and the cost advan-
tage is very real, and that is how you do it. Legislation is impor-
tant. Complexity you have to work through, but a strong, inte-
grated planning process I think gets you over the hurdle of people
trying to move through the cycle times quickly because they have
not planned for it. Program people, procurement people, small busi-
ness people, all together—integrated planning is how Treasury has
been successful.

Mr. DASILVA. Thanks, Steve.

We are going to move over to the last part of the agenda, which
is specifically on the legislation. We have heard a lot of comments
on the proposals before the Committee, but I did notice that a lot
of questions have been raised. Senator Bond raised some questions
as well. So I wanted to throw out a couple of general things to
start.

No. 1, I hope to hear some more feedback on increasing the goal
to 30 percent, whether that is achievable, whether we should take
the idea of looking more at agencies that can do more on an indi-
vidual basis. I want to talk about the 8(a) HUBZone Priority Pref-
erence bill and the 20-percent evaluation preference within the leg-
islation, what people felt about that.

Cordell, did you have any other specific issues?

Mr. SMITH. No, I think that covers it.

I do think that I would be interested in knowing what is cur-
rently done in terms of efforts to try to help agencies that fall short
of their goals, whether anyone currently does anything to negotiate
goal attainment plans. I think that a real strength of the Ombuds-
man bill is requiring that, but I do not know what is being done.
My sense is we hear about it by accident, when somebody decides
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to do that, but we do not know that there is anything done system-
atically now, and maybe that does point to a need for legislation.

Mr. DASILVA. Hank, were you up first?

Mr. WILFONG. Thank you. Thirty percent. You know, John, I
think it ought to be 40 percent.

[Laughter.]

Mr. WILFONG. Thirty percent certainty. Forty percent it should
be. Twenty-three percent they did not make. I think this is just an
indictment against the fact that maximal practicable utilization.
Senator Bond talked about maximal practicable utilization. I think
that is excellent. So I think 23 percent is too low. Thirty percent
is getting there. So I strongly endorse that.

Part of it, John, too, to throw in my little bit, and this will be
my final comment, I am totally disturbed by a number of things
that are going on right now in the procurement area, and it gets
back to this race-neutral versus race-based methods. No way to
avoid it. Until and unless we address what was brought out in 95—
507, the extensive findings of 95-507, that there was racial dis-
crimination in this country, and that a certain part of the commu-
nity was being denied equal access to the laws through the pro-
curement system, we’re not really getting to it. So my thing is that,
as I sit here, some things are becoming very clear to me. Reluc-
tantly, I am accepting the fact that these people tend to want liti-
gation-proof kinds of things as relates to us. They are constantly
bringing up the litigation that others are bringing. So I guess prob-
ably what I am reluctantly coming to, is that those of us like my
association, and the women-owned business association, and maybe
the HUBZone, we are going to have to start thinking about getting
to our members to start to litigate, because they keep talking about
the rights of others and afraid of the litigation of others. Nobody
ever seems to bother about whether we are going to litigate or not.

So that, John, if nothing else comes out of this—and reluctantly
I sat here and my spirits got lower and lower, and it is because I
do not like to sue, but I do not know what else to do if I am being
denied.

Mr. TURPIN. James Turpin. I had one comment on the bundling
bill. We talked about access and transparency in the procurement
process. There is also an integrity issue, an issue we are concerned
about is bid-shopping, where the prime contractor will win the bid
and then shop it. Where you think you are going to get the sub-
contract, you are not going to get it. So there is an integrity issue
here too because the same person that is bundled on Monday is
going to be shopped on Tuesday, and the end result on Wednesday
is that they have not gotten either job. So I think there is—if we
are going to have a procurement process, it needs to have those ele-
ments if it is going to work for everybody.

Mr. DASILVA. Thank you.

Ron.

Mr. NEWLAN. Ron Newlan.

We will take advantage of the 14-day submission time and put
our comments in writing with respect to S. 2466 and the Ombuds-
man bill, but just in summary say that we support both. We think
they are very good bills. We think we could make a couple of small
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improvements, and we will document it to you. The 30 percent we
believe is good and should remain.

Senator Bond, I could not have asked for a better setup than he
gave me as it relates to S. 1994. We are primarily concerned with
the priority preference aspect, and that would be the aspect where
a dual certified HUBZone and 8(a) firm gets a preference in a
HUBZone competition or a 8(a) competition, and we are concerned
that the tie breaker is if your bids are comparable. I have worked
with both the Chairman’s staff and the Ranking Member’s staff,
and we will submit in this same document our detailed thoughts
on that. But I do not think, based on the conversations we have
had, that we are far apart at all.

Mr. DASILVA. Thank you.

John.

Mg TURNER. John Turner, Minority Business Legal Defense
Fund.

On the topic of attainability of the 30-percent goal, it is my expe-
rience and the fund’s experience that if you have the commitment
of the agency, if you have substantive enforcement powers, and
above all, talented personnel, it can indeed be done. There is a good
friend, colleague of mine in the city of Dallas that oversaw the
building of the Dallas Area Mass Transit Subway, Barton Burrell,
he succeeded in getting—and I think my numbers may be a little
off—but last I checked, something like 29 point something percent,
women minority SDB participation in that massive project. With
the American Airlines Center—which he oversaw the building of—
he met and exceeded the goals which were substantive. So you had
a very talented man, you had the support of the employer, and he
had some enforcement powers, it can be done.

Mr. DASILVA. Thank you.

Ralph.

Mr. THOMAS. Yes. I want to reassert the importance, and I
wish—speaking for myself, I wish the bill could be amended to in-
clude some portion about subcontracting by just 30 percent—with
the Government, we are putting all of the responsibility on the
Government and none on the prime contractors. The more we keep
de-emphasizing subcontractors, we are de-emphasizing subcon-
tracting, we are giving strength or energy to prime contractors not
wanting to do anything. We are saying to the Federal Government
that it is OK not to stress subcontracting, or not to follow up, or
not to monitor, or not to make it important. It is a whole approach,
it is not just the Government being responsible. Prime contractors
have a responsibility as well. They are the ones getting the bulk
of the money, and we cannot attack one without the other. We can-
not measure one without the other.

Thank you.

Mr. DASILVA. Thank you. On that issue, first, I wanted to thank
Steve for some comments that he had made before about the im-
portance of prime contracting versus subcontracting. I think you
are absolutely correct, subcontracting is important, but that rela-
tionship that a prime contractor builds with the Federal Govern-
ment cannot be overemphasized. I think the Committee, through-
out its history on procurement issues—and correct me if I am
wrong, Cordell—has always stressed the relationship of prime con-
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tracting as being of paramount importance to the Committee and
paramount importance to small business. But on the subcon-
tracting issue, I would like to point out that the Ombudsman legis-
lation, in response to small businesses that have come to the Com-
mittee on subcontracting issues, saying that their prime contractor
is not meeting their subcontracting plans and that the oversight of
them is very very limited, specifically because the CMRs at SBA
are essentially disappearing or being merged with the PCRs. it
does call on the Ombudsman to monitor those subcontracting
agreements, to take reports back when small businesses are not re-
ceiving their share of prime contracts when they were told that
they would be getting those prime contracts, and the prime never
contacts them again after they win.

But if anybody would like to add anything on the subcontracting
and subcontracting agreements and oversight of that, I would be
more than happy.

Mr. THOMAS. I just want to say that it is not just the responsi-
bility of the SBA or any Ombudsman. It is the responsibility of the
Federal agencies as well. A lot of prime contractors today, small
businesses start off as subcontractors. I mean subcontracts can
lead to prime contracts. As Joann said, they inter-relate a lot.
Primes can be subs. It depends on the situation if a prime contract
is better than a subcontract. But my point is, regardless of how we
feel about that, to consistently de-emphasize subcontracting and
say it is not important, we are falling—we cannot not talk about
it on the one hand and then expect somebody to monitor it on the
other. I know that we give a lot of attention to team agreements.
We have a lot of classes on understanding team agreements and we
teach them all over the country, and we are working with the aero-
space industry’s association to have general rules of fairness and
principles of fair dealing, but it has to come from all ends. It is not
a one-hand approach. It’s like—just stressing prime contracts is
just like having one arm with the other arm. They both inter-relate
and one leads to the other, so I would hope that we would pay
more attention to that in the future.

Mr. DASILVA. Thank you.

We are going to go to Joann, and then Hank, General Henry, and
then Ron, and I am going to ask that by the time we have gone
on to Hank, if you want to address any topic, to have your card up
by then, because I am going to close it out after that.

So, Joann.

Ms. PAYNE. Just very quickly, I agree with Steve and of course
with Ralph with the prime and the subcontracting, so do not get
me wrong. But the reality is, the majority of women- and minority-
owned businesses are in fact subcontractors, and that is why the
subcontracting piece is so important to have money flow to woman
and minority contractors.

Mr. DASILVA. Hank.

Mr. WILFONG. Hank Wilfong, NASDB. Jumping in on the subcon-
tracting part, the reality of the way we are now is that the majority
of the work from our association, the overwhelming majority of
quality work is coming through subcontracting. Now, we can wish
that we had the heyday in the 1970s and 1980s where small and
disadvantaged businesses were getting a significant amount of con-
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tracts from the Federal Government or we had PCRs, Ron, who
would go out and help break out requirements that we could prime
contract with. But the reality is that we have things like space sta-
tions, consolidated space operation contracts, Odin, et cetera, et
cetera, joint strike fighter, that these are major kinds of already
bundled, already consolidated contracts, and there will be more like
them no matter what kind of language you put into law because
economically it makes good sense. Falling back again to where I
started off, part of the reason I wear my NASA pin so proudly and
proud of my participation in the program over there, is because of
the subcontracting part. Of course we have got good prime con-
tracts, but overwhelmingly, our members have made a good sub-
stantial profit and firm development through subcontracting. So I
join my friend Ralph by saying, why do we so de-emphasize subcon-
tracting? Subcontracting is extremely important, and that is the
point I think, Ralph, I am glad that you made, that the subcon-
tracting part—and I did not realize, John, this law did not include
subcontracts?

Mr. DASILVA. It does.

Mr. WILFONG. Oh, it does?

Mr. DASILVA. It does.

Mr. WILFONG. OK, thank you.

Mr. DASILVA. General Henry.

General HENRY. Thank you.

First, let me say how pleased I am to be here with you and thank
you very much, you and the Senator, for asking.

Just a couple of comments around. I certainly agree with the
comments of Mr. Thomas of NASA. I agree with him on the point
of the subcontracting. As you may know, I spent many years in
contract management. We had $780 billion at one point, so I spent
a lot of time studying the issue.

The first thing that I think that you should recognize is con-
tracting officers really do not like mandatories. Any time that you
get into it, there is a rebellion that exists for that. Contracting offi-
cers like to preserve the contracting officer’s discretion. So when
you impose either the social or economic provisions on a con-
tracting officer, there is a natural tendency for him not to like it,
so they are never going to like it.

That brings me to the point of the goal. I certainly support, as
my friend here, I would like to see 40 percent for it, but I do not
think that adding legislation a ratchet up on the goal is going to
get you where you want to. I think that you have got to focus on
the accountability. The issue to the prime contractors. Prime con-
tractors are looking for the next job. If you embody into their
present contract a responsibility to act a certain way and to give
a certain performance, and failure to do that is a condition prece-
dent on the next award, you have got the CEQO’s attention. If you
embody it into that, you will have the contracting community.

I certainly agree with what I heard over here, debundle and
deconnect the fact of the small business plans. That is kind of a
feel-good approach that everybody does it, it goes on the shelf and
nobody ever looks at it. The comment that the lady said was that
let us take and find out what did you do. If you are a prime con-
tractor and you are on the next major supersonic whatever it is,
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what was your performance on this contract at the end of the day?
Did you or did you not make it? For the next award or the fol-
lowing award it is going to be a critical, essential element for the
award of that contract. You will get their attention.

Same thing holds true for the agency. When I was a senior acqui-
sition executive I made a comment one time, what happens to me
if I do not meet this award? The answer was, nothing. If you can
turn that, to say to the guy that is in my position, that bad things
are going to happen to you, you will get their attention. The agency
has got to lead this issue because all those contracting officers are
stretched thin. They have a position where they need to have some
guidance. If the agency comes out and says that by September 30,
regardless of what happens, you will meet this goal and you will
produce that, then I think that you have a chance of being success-
ful, and all that we have spoken to will come to pass. Thank you.

Mr. DASILVA. Ron.

Mr. NEWLAN. Ron Newlan.

There is an expression in sports, a tie is like kissing your sister.
Well, a subcontract, in my opinion, is even less exciting than that.
Many of you know that in the late 1970s I founded a small busi-
ness and ran it for 20 years, and when I left that firm 4 years ago,
it was the 54th largest Federal Government contractor. At that
business, we spent 92 percent of our marketing dollars focused on
being a prime. Eight percent of our marketing dollars, in any one
year, we would chase subcontract opportunities. That is just one
business’s marketing strategy.

Administrator Styles, who represents what the President said,
has said many times that the President wants to create an environ-
ment in which small businesses can flourish. If our role is to help
small businesses flourish, it is to get them prime contract opportu-
nities. If it is to keep them a small business and to put bread on
their table and feed their family, then perhaps subcontracting busi-
ness is good enough and appropriate, but if we want to flourish as
a small business and ultimately become a big business, there is no
substitute for being the prime. Thank you.

Mr. DASILVA. Thanks, Ron.

Pat.

Ms. PARKER. Patricia Parker.

You know, we talk about accountability and holding—and re-
ports, and even the certification process. Well, what we are talking
about is data, the ability to collect data, the ability to identify data,
process it, get it back, make decisions quickly so this can go
through. As we know with any good legislation, any good programs
that come of that, resources, financial resources are needed to
make that happen, and as we know, this is in scarce resources, we
need to focus those resources. I think a lot of attention needs to be
paid to putting resources towards technology to help us all work
better and smarter. Thank you.

Mr. DASILVA. That is quite ominous.

[Laughter.]

Ms. PARKER. I am glad somebody agrees.

[Laughter.]

Ms. PARKER. But I mean because it is. If we want to hold primes
accountable, we want to hold agencies accountable, then we do
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need to report. They need to be able to have the data. There needs
to be software programs that are out there. Small businesses go get
a Small Business Innovative Research grant so that they can de-
velop a technology that can help process all of this quickly so agen-
cies can see those numbers and they can hold people accountable.
Without that it is just pointing fingers and saying you did not do
it, and coming up with numbers. So I think that using technology
to help this process is going to be a big push in making all of this
happen.

Mr. DASILVA. Thank you.

Michael.

Mr. ROBINSON. Michael Robinson.

Building on what General Henry said, I think that the way to
incentive primes and agencies is to get this buy-in at the top. With-
out that buy-in this is not going to work. We have programs right
now that are languishing, where we offer an awardee in the
amount of 5 percent if companies will use Native American-owned
firms in the Indian Incentive Act, and this program is not working.
So financial incentives do not work. Report-onlys, which is what we
have in DoD, is not working. We have an agency charged to find
and report on the progress of the primes. DCMA, they do a wonder-
ful job, but DoD is not making its goals.

So I think that buy-in at the top and holding primes accountable
in past performance, and making those conditions for further
awards, is a good incentive to move these programs forward.

Mr. DASILVA. Thank you.

With that, I am going to be closing out the Roundtable. Before
I do, I would just like to again thank Senator Kerry’s constituent,
Michael Robinson from our PTAC, Morris Hudson, Senator Bond’s
constituent from their PTAC, Angela Styles, who just left a few
minutes ago, but gave a tremendous amount of her time, as did
Fred Armendariz.

With that I would like to thank all the participants for partici-
pating in this Roundtable discussion today. I remind you that the
record will be open for 14 days. Please feel free to submit any com-
ments on anything anybody said, any of the agenda items, and par-
ticularly the legislation.

And with that, thank you very much for coming. We are ad-
journed.

[Whereupon, at 11:27 a.m., the Roundtable was adjourned.]
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Opening Statement of Senator John F. Kerry
Chairman
United States Senate Committee on
Small Business and Entrepreneurship
Committee Roundtable “Are Government Purchasing Policies Hurting Small Business?"
June 19, 2002

Good morning everyone and thank you
for coming to today’s roundtable, titled
"Are Government Purchasing Policies

Hurting Small Business?".

I believe most small business advocates
have come to the conclusion that “so

called” procurement reform in the early
and mid-90s did not adequately protect

the interests of small business.

Page 1 of 18
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Actions such as contract bundling,
increased use of the GSA supply
schedule and cut backs in procurement
personnel, as well as limitations on
certain procurement programs in
response to the Adarand decision have
had a devastating effect on small
businesses and their ability to do

business with the Federal government.

But more than that, I believe the entire
procurement system has turned its back

to some degree on small business

Page 2 of 18
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participation and that we need a major
change of culture within procuring
agencies to reverse the decline in small
business participation in government

procurement.

Until the Federal government, at all
levels, realizes the importance of doing
business with small business, these
negative trends will continue, our nation
will not have access to a wide range of
small business suppliers and small

businesses across the country will

Page 3 of 18
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continue to lose billions of dollars in

opportunities year after year.

In your packets today should be a series
of charts detailing Federal government
achievement on small business prime
contracting goals. You can see the news
1s not encouraging. Most striking is the
government’s failure, for the second year
in a row, to meet the main small business

prime contracting goal of 23 percent.
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Equally troubling is the decline in 8(a)
participation, and the near failure of the
HUBZone and disabled veteran-owned
small business procurement programs
with respect to goal attainment, as well as
the lack of any real increase in women-
owned small business participation in

government procurement.

I would also point out that the
Administration’s delay in implementing
the provisions of the FY 2000 Small

Business Reauthorization Act creating
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the Women’s Procurement Program
played a key role in keeping women-
owned small business out of the Federal
marketplace last year. This delay is an
issue I hope will receive attention from

the participants today.

We have gathered here a diverse group of
individuals with an extensive knowledge
of government small business

procurement programs.
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From the policy side we have the
Director of the Office of Federal
Procurement Policy, Angela Styles, (who
will be joining us a little later) and the
SBA Associate Deputy Administrator for
Government Contracting, Fred
Armendariz, (Arm-en-dar-ez). From the
program side, we have a number of
representatives from small business
procurement offices at several Federal
agencies, as well as Procurement
Technical Assistant Center

representatives.
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We also have a number of advocates and
business owners who work with
participants in the SBA’s small business

procurement programs.

It is my hope that today’s discussion will
be a thorough one, touching on what is
and is not working in small business
procurement. It is also my hope to
receive your input on the legislation
before the roundtable this morning,
especially the draft of the “Small and
Disadvantaged Business Ombudsman
Act.”

Page 8 of 18
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While no legislation alone can ever solve
the complex problems faced by small
businesses in today’s Federal
procurement environment, I believe the
creation of an SDB Ombudsman at the
SBA will put us firmly on the right track
and address several procurement issues
raised through program oversight and
communication with small business

OWNCIS.

For example, small businesses frequently
contact my office to report problems they

are having with a prime contractor or a

Page 9 of 18
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contracting agency. Too often, these
businesses are afraid to come forward
and make an official complaint for fear
of being blackballed and denied future
contracting opportunities. The SDB
Ombudsman will provide one solution
for these small businesses who fear being
black listed, by allowing them to submit
confidential complaints. The SDB
Ombudsman will have the responsibility
of tracking these complaint trends and
reporting them to the committees on

Small Business for oversight.
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The SDB Ombudsman will also work to
change the culture at Federal procuring
agencies by tracking the training of
procurement personnel and working to
ensure that this training not only includes
the “How to’s” of small business
participation, but training on why small
business participation is crucial to agency

success and the national economy.

Of critical importance in the legislation is
the first statutory consequence of an
agency failing to meet its small business

goals. Under the legislation, if an agency

Page 11 of 18



55
fails to meet any small business goal, the
agency would be required to submit a
report and an action plan to the SDB
Ombudsman detailing why the agency
failed to meet its small business goal or
goals, and what the agency intends to do

to remedy the situation.

The SDB Ombudsman will also be
responsible for tracking compliance with
Section (k) of the Small Business Act,
which stipulates that the Director of the
Office of Small and Disadvantaged

Business Utilization at each Federal
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agency shall report to the Head or
Deputy Head of the agency. Late last
year, with the support of Ranking
Member Bond, I sent a letter to twenty-
one Federal agencies to gauge
compliance with this provision. Using a
very lenient standard of compliance, I
have concluded that at least nine of the
Federal agencies we surveyed are in
violation of Section (k) of the Small
Business Act. This is unacceptable.
Later this week, I will be forwarding the
survey results to the GAO so that it can

perform a more detailed investigation.
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One final note on the legislation is the
inclusion of a provision to increase the
governmentwide small business prime
contracting procurement goal from 23

percent to 30 percent.

When I first made the suggestion that the
small business procurement goal should
be increased seven percentage points, my
office received numerous calls, both in
support of the increase and in opposition.
By and large, those in opposition pointed
to one fact: The Federal government has

never achieved such a level of small
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business procurement participation. And
while that is true, no one said that 1t was
impossible. Given the disappointing
achievement of the Federal government
on the current goal, I believe it is time to

raise the bar.

When Congress enacted goals as part of
the Small Business Act, the goals were
intended to be a minimum standard of
achievement. For too long, those goals
have been treated as a target for
attainment, not a minimum level of

acceptable small business participation.
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This too must change.

It 1s my hope that every group in support
of small business and small businesses
receiving a fair share of government
procurement opportunities will get
behind this legislation and the goal
increase. Whether you’re a HUBZone
firm, a minority-owned small business,
a veteran-owned small business, or a
woman-owned small business, I hope
you will realize that a rising tide raises all
boats. Let us work on breaking the dam

and raising the water level together.
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[ am not promising it will be easy, but it

is worth doing.

Also to be discussed today are two other
important pieces of legislation: S.1994,
the “Combined &(a) and HUBZone
Priority Preference Act,” and S.2466, the
“Small Business Federal Contractors
Safeguard Act.” These bills should need
no explanation to the group before us
today. However, I will take a moment to
stress their importance and my desire to
receive your feedback with an eye

towards making any necessary
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improvements. It is my hope that all of
these pieces of legislation will be enacted

by the end of the 107™ Congress.

Thank you once again for agreeing to
participate in this discussion. I look
forward to reviewing the comments made

today.
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Analysis of S. 1994, the “Combined 8(a) and
HUBZone Priority Preference Act”

Purpose

Introduced by Senators John F. Kerry and Kit Bond on March 6, 2002, S. 1994, the “Combined
8(a) and HUBZone Priority Preference Act,” will establish a preference for the purposes of
bidding on certain Federal procurement contracts for small business firms that have received both
8(a) Business Development (BD) and Historically Underutilized Business Zone (HUBZone)
certification. The legislation will also establish a price-evaluation preference of up to 20 percent
for firms with both 8(2)BD and HUBZone certification. Finally, the legislation raises the sole-
source threshold for good and services contracts, as well as manufacturing contracts by $1
million.

Establishment of Priority Preference

The legislation establishes a priority preference for firms with both 8(2)BD and HUBZone
certifications when bidding on certain Federal procurement contracts. The preference established
by this legislation applies only to contracts awarded through the 8(2)BD and HUBZone programs
under restricted competition. When a contract is to be awarded under restricted competition
under either the 8(2)BD or HUBZone program, a firm with a certification for both programs will
be awarded a coniract over a firm that is only 8(a)BD certified or HUBZone certified if the bids
are comparable. For example, if a contracting officer were to set aside a contract for restricted
competition amongst HUBZone firms, and a HUBZone-certified firm bid $100 while a dual-
certified HUBZone-8(a)BD firm bid $100, the firm with the dual certification would be awarded
the contract.

Price Evaluation Preference

Under the legislation, a firm that is dual-certified as an 8(2)BD and a HUBZone firm will receive
both of the price-evaluation preferences available to them under each program in full and open
competition. The effect of combining the price-evaluation preferences of these two programs
results in a price-evaluation preference of up to 20 percent, when competing against large
businesses, and a 10 percent price-evaluation preference when competing against a small
business. For example, if a large business bids $100 on a contract and would be the winning
bidder, a firm that is both 8(a)BD and HUBZone certified would win the contract award with any
bid up to $120. If a small business bid $110 on a contract, a firm that is both 8(2)BD certified
and HUBZone certified would win the contract award with any bid up to $110.

Sole-Source Threshold Increase

The cap on the value of a contract that may be awarded to an 8(2)BD or a HUBZone firm under
sole-source authority (without competition) is raised by $1 million under the legislation, for both
goods and services contracts and manufacturing contracts. The sole-source thresholds for each
program would be $4 million for goods and services contracts and $6 million for manufacturing
contracts.
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To establish a priority preference among certain small business concerns
for purposes of Federal contracts, and for other purposes.

IN THE SENATE OF THE UNITED STATES
MARCH 6, 2002

r. KERRY (for himself and Mr. BOND) introduced the following bill; which

was read twice and referred to the Committee on Small Business and En-
trepreneurship

A BILL

establish a priority preference among certain small busi-
ness concerns for purposes of Federal contracts, and

for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Combined 8(a) and
HUBZone Priority Preference Act”.

SEC. 2. DEFINITIONS.

In this Act the following definitions shall apply:

(1) CONTRACTING OFFICER.—The term “‘con-

tracting officer’” has the same meaning as in section
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2
27(f)(5) of the Office of Federal Procurement Policy
Act (41 U.S.C. 423(f)(5)).

(2) 8(a) HUBZONE SMALL BUSINESS CON-
CERN.—The term “8(a) HUBZone small business
concern” means a qualified HUBZone small busi-
ness concern that is also a section 8(a) small busi-
ness concern.

(3) QUALIFIED HUBZONE SMALL BUSINESS
CONCERN.—The term “qualified HUBZone small
business concern” has the same meaning as in sec-
tion 3(p)(5) of the Small Business Act (15 U.S.C.
632(p)(5)).

(4) SECTION 8(a) SMALL BUSINESS CON-
CERN.—The term ‘“‘section 8(a) small business con-
cern” means a small business concern that is cer-
tified by the Small Business Administration as eligi-
ble to receive benefits under section 8(a) of the
Small Business Act (15 U.S.C. 637(a)).

(5) SMALL BUSINESS CONCERN.—The term
“small business concern” has the same meaning as
in section 3(a) of the Small Business Act (15 U.S.C.
632(a)).

(6) SMALL BUSINESS CONCERN OWNED AND
CONTROLLED BY SOCIALLY AND ECONOMICALLY DIS-

ADVANTAGED INDIVIDUALS.—The term ‘“‘small busi-

*S 1994 IS
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3

ness concern owned and controlled by socially and
economically disadvantaged individuals” has the
same meaning as in section 8(a)(4)(A) of the Small

Business Act (15 U.S.C. 637(a)(4)(A)).

SEC. 3. ESTABLISHMENT OF PRIORITY PREFERENCE.

(a) EFFECT OF PRIORITY PREFERENCE ON RE-

STRICTED COMPETITION CONTRACTS.—

(1) SECTION 8(a) CONTRACTS.—In determining
the successful offeror for a restricted competition
contract under section 8(a){1)(D) of the Small Busi-
ness Act (15 U.S.C. 637(a)(1)(D)), the contracting
officer shall select an offer from an 8(a) HUBZone
small business coneern over a comparable offer from
a section 8(a) small business concern that is not a
qualified HUBZone small business concern,

(2) HUBZONE CONTRACTS.—In determining
the successful offeror for a restricted competition
contract under section 31(b)(2)(B) of the Small
Business Aet (15 U.S.C. 657a(b)(2)(B)), the con-
tracting officer shall select an offer from an 8(a)
HUBZone small business coneern over a comparable
offer from a qualified HUBZone small business con-
cern that is not a section 8(a) small business con-

cern.

S 1994 IS
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1 (b) BEFFECT OF PRIORITY PREFERENCE ON PRICE
2 EVALUATION PREFERENCE.—

3 (1) In GENERAL.—Subject to paragraphs (2)
4 and (3), in any case in which a Federal procurement
5 contract is to be awarded on the basis of full and
6 open competition in accordance with section 303 of
7 the Federal Property and Administrative Services
8 Act of 1949 (41 U.S.C. 253), the priee offered by
9 an 8(a) HUBZone small business concern shall be
10 deemed as being lower than the price offered by an-
11 other offeror, if the price offered by the 8(a)
12 HUBZone small business eoncern is not more than
13 20 percent higher than the price offered by the oth-
14 erwise lowest and responsive offeror.

15 (2) OTHER SMALL BUSINESS CONCERN.—If the
16 competing offeror under paragraph (1) is a small
17 business concern, the price evaluation preference
18 given to the 8(a) HUBZone small business concern
19 shall be 10 percent.
20 (3) RESPONSIVE OFFER.—An 8(a) HUBZone
21 small business concern shall not receive a price eval-
22 ‘uation preference under this section if it does not
23 make a responsive offer.
24 {¢) ExcrrsioNn.—This section does not provide any

25 priority preference to a small business concern owned and

oS 1994 IS
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controlled by socially and economically disadvantaged indi-
viduals that is also a qualified HUBZone small business
concern, unless such business has been certified by the
Small Business Administration as eligible to receive bene-
fits under section 8(a) of the Small Business Act (15
U.8.C. 637(a)).

SEC. 4. MODIFICATION OF SOLE SOURCE THRESHOLDS.

(a) SECTION 8(a) SMALL BUSINESS CONCERN.—Sec-
tion 8(a)(1)(D)(i)(II) of the Small Business Act (15
U.8.C. 637(a)(1)(D)()(IT)) is amended—

(1) by striking “$5,000,000” and inserting
$6,000,000”; and
(2) by striking “$3,000,000” and inserting

“$4,000,000”.

(b) QuaLiFiED HUBZONE SMaLL BrsINess COn-
CERN.—Section 31(b)(2)(A)(ii) of the Small Business Act
(156 U.8.C. 657a(b)(2)(A)(ii)) is amended—

(1) in subclause (I), by striking “$5,000,000”
and inserting “$6,000,000”; and

(2) in subclause (II), by striking “$3,000,000”
and inserting “$4,000,000”.

*S 1994 IS
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Analysis of S. 2466, the
“Small Business Federal Contractor Safeguard Act”

Purpose :

Introduced on May 7, 2002, by Senators Kerry, Bond, Carnahan and Collins, the purpose of S. 2466 is to
strengthen the definition of a bundled contract, to close the loopholes in the existing definition, and to
prevent Federal agencies from circumventing statutory safeguards intended to ensure that separate contracts
are consolidated for economic reasons, not expediency.

New Definition of a Bundled/Consolidated Contract

Under the Small Business Federal Contractor Safeguard Act, the term bundled contract and its definition
would be eliminated, and a new term, consclidated contract, and accompanying definition would take its
place.

The term “consolidated contract” means a multiple award conttact or a contract for goods or services with a
Federal agency.that:

(A) combines discrete procurement requirements from not less than 2 existing contracts;

(B} adds new, discrete procurement requirements to an existing contract; or

{C) includes 2 or more discrete procurement requirements.

This definition eliminates the issue with the previous definition leaving room for interpretation by the
Federal agencies and closes the loopholes in the current definition pertaining to new contract requirements
and multiple award contracts.

Procurement Strategies

The procurement strategies section of the Small Business Act would now require a statement of benefits and
a justification for any consolidated contract over $2 million and a more extensive analysis, corresponding to
current requirements for any consolidated contract, for consolidations over $5 million.

Consolidated Contracts over 82 million

In order to move forward with a consolidated contract over $2 million, the agency must put forth the benefits
anticipated from the consolidated contract, identify alternatives that would involve a lesser degree of
consolidation and include a specific determination that the consolidation is necessary and justified. The
determination that a consolidation is necessary and justified may be determined through administrative and
personnel savings alone.

Consolidated Contracts over 85 million

In order to move forward with 2 consolidated contract over $5 million, an agency must, in addition to the
above; conduct current market research to demonstrate that the consolidation will result in costs savings,
quality improverments, reduction in acquisition times or better terms and conditions; include an assessment
to the specific impediments to small business participation resulting from the consolidation; and specify
actions designed to maximize small business participation as subcontractors and suppliers for the
consolidated contract.

The determination that a consolidation is necessary and justified may not be determined through
administrative and personnel savings alone, unless those savings will be substantial.

Conforming Amendments

The legislation also makes the necessary conforming amendments to the Small Business Reauthorization
Act of 1997 and the Small Business Act, striking bundied contract and inserting consolidated contract where
necessary.
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107t CONGRESS
B G, 2466

To modify the contract consolidation requirements in the Small Business
Act, and for other purposes.

IN THE SENATE OF THE UNITED STATES

May 7, 2002

Mr. KERRY (for himself, Mr. BoxD, Mrs. CARNAHAN, and Ms. CoLLINS) in-
troduced the following bill; which was read twiee and referred to the Com-
mittee on Small Business and Entrepreneurship

A BILL

To modify the contract consolidation requirements in the
Small Business Act, and for other purposes.

—

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Aect may be cited as the “Small Business Fed-
eral Contractor Safeguard Act”.

SEC. 2. CONTRACT CONSOLIDATION.
(a) DEFINITIONS.—Section 3(0) of the Small Busi-

ness Act (15 U.S.C. 632(0)) is amended to read as follows:

O %0 1 Y W b~ W

“(0) DEFINITIONS.—In this Act the following defini-
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tions shall apply:
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2
“(1) CONSOLIDATED CONTRACT; CONSOLIDA-
TION.—The term ‘consolidated contract’ or ‘consoli-
dation’ means a multiple ‘award contract or a con-
tract for goods or services with a Federal agency
that—

“(A) combines discrete procurement re-
quirements from not less than 2 existing con-
tracts;

“(B) adds new, discrete procurement re-
quirements to an existing contract; or

“(C) includes 2 or more discrete procure-
ment requirements.

“(2) MULTIPLE AWARD CONTRACT.—The term
‘multiple award contract’ means—

“(A) a contract that is entered into by the
Administrator of General Services under the
multiple award schedule program referred to in
section 2302(2)(C) of title 10, United States
Code;

“(B) a multiple award task order contract
or delivery order contract that is entered into
under the authority of sections 2304a through
2304d of title 10, United States Code, or sec-
tions 303H through 303K of the ¥Federal Prop-

oS 2466 IS
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3
erty and Administrative Services Act of 1949

(41 U.S.C. 253h through 253k); and

“(C) any other indefinite delivery or indefi-
nite quantity contract that is entered into by
the head of a Federal agency with 2 or more
sources pursuant to the same solicitation.”.

(b) PROCUREMENT STRATEGIES.—Section 15(e) of
the Small Business Act (15 U.S.C. 644(e)) is amended
to read as follows:

“(e) PROCUREMENT STRATEGIES; CONTRACT CON-
SOLIDATION.—

“(1) IN GENERAL.—To the maximum extent
practicable, procurement strategies used by the var-
ious agencies having contracting authority shall fa-
cilitate the maximum participation of small business
coneerns as—

“(A) prime contractors;
“(B) subcontractors; and
“(C) suppliers.

“(2) PROCUREMENT STRATEGY REQUIREMENTS
WHEN THE VALUE OF A CONSOLIDATED CONTRACT
IS GREATER THAN $2,000,000.—

“(A) IN GENERAL.—An agency official
may not execute a procurement strategy that

includes a consolidated contract valued at more

*S 2466 IS
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4
than $2,000,000 unless the proposed proecure-
ment strategy—
(i) specifically identifies the benefits
anticipated from consolidation;
“(ii) identifies any alternative con-

tracting approaches that would involve a

lesser degree of contract consolidation; and

“(ii1) ineludes a specific determination
that the proposed consolidation is neec-
essary and the anticipated benefits of such
consolidation justify its use.

“(B) NECESSARY AND JUSTIFIED.—The
head of an agency may determine that a pro-
curement strategy under subparagraph (A)(iii)
is neeessary and justified if the monetary bene-
fits of the proeurement strategy, including ad-
ministrative and personnel costs, substantially
exceed the monetary benefits of each of the pos-
sible alternative contracting approaches identi-
fied under subparagraph (A)(ii).

“(C) ADDITIONAL REQUIREMENTS WHEN
THE VALUE OF A CONSOLIDATED CONTRACT IS
GREATER THAN $35,000,000.—In addition to
meeting the requirements under paragraph (A),

a procurement strategy that includes a consoli-

*S 2466 IS
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5
dated contract valued at more than
$5,000,000—

“(i) shall be supported by current
market research that demonstrates that
the consolidated contract will result in—

“(I) cost savings;

“(II) quality improvements;

“(III) reduction in acquisition
cycle times; or

“(IV) better terms and condi-
tions;

“(ii) shall include an assessment of
the specific impediments to participation
by small business concerns as prime con-
tractors that result from contract consoli-
dation;

“(iii) shall speecify actions designed to
maximize small business participation as
subcontractors, including suppliers, at var-
ious tiers under the consolidated contract;
and

“(iv) shall not be justified under para-
graph (A)(iil) by savings in administrative
or personnel costs, unless the total amount

of the ecost savings is expected to be sub-
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stantial in relation to the total cost of the

procurement.

“(3) CONTRACT TEAMING.—

“(A) IN GENERAL.—If the head of an
agency solicits offers for a consolidated con-
tract, a small business concern may submit an
offer that provides for the use of a particular
team of subcontractors for the performance of
the contract (referred to in this paragraph as
‘teaming’).

“(B) EvaLUATION OF OFFER.—The head
of the agency shall evaluate an offer submitted
by a small business concern under subpara-
graph (A) in the same manner as other offers,
with due .eonsideration to the capabilities of all
of the proposed subeontractors.

“(C) NO EFFECT ON STATUS AS A SMALL
BUSINESS CONCERN.—If a small business con-
cern engages in teaming under subparagraph
(A), its status as a small business concern shall

not be affected for any other purpose.”.

(¢) CONFORMING AMENDMENTS.—

(1) CONFORMING AMENDMENT TO THE SMALL

BUSINESS REAUTHORIZATION ACT OF 1997.—Section

*S 2466 IS
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7
414 of the Small Business Reauthorization Act of
1997 (41 U.S.C. 405 note) is repealed.

(2) CONFORMING AMENDMENTS TO THE SMALL
BUSINESS ACT.—The Small Business Act (15 U.S.C.
631 et seq.) is amended—

(A) in section 2(3)—

(i) by striking the subsection heading
and inserting the following:

“(j) CONTRACT CONSOLIDATION.—"’; and

(ii) in paragraph (3), by striking
“bundling of contract requirements” and
inserting “contract consolidation”;

(B) in section 8(d)(4)(3), by striking “a
bundled contract” and inserting “a consolidated
contract’’;

(C) in section 15(a)—

(i) by striking “bundling of contract
requirements” and inserting ‘“‘contract con-
solidation’’; and

(ii) by striking “the bundled contract”
and inserting ‘‘the consolidated contract”;
and
(D) in section 15(k)(5)—

(i) by striking “significant bundling of

contract requirements” and inserting “con-

*S 2466 IS
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8

solidated econtracts valued at more than
$2,000,000”; and
(ii) by striking “bundled contract”

and inserting “consolidated contract”.



77

Analysis of the Discussion Draft of the
“Small and Disadvantaged Business Ombudsman Act”

Purpose

The “Small and Disadvantaged Business Ombudsman Act,” will establish a Small and Disadvantaged
Business Ombudsman for Procurement (SDB Ombudsman) at the U.S. Small Business Administration
(SBA). The legislation will also raise the Federal governmentwide procurement goal for small business
prime contracting by 7 percentage points, setting the governmentwide goal at 30 percent. By raising this
goal, the Federal government will increase opportunities for all small businesses.

Role of the SDB Ombudsman

The SDB Ombudsman will be responsible for ensuring small businesses are treated fairly in the procurement
process. The SDB Ombudsman will serve as a focal point within the Federal government to track and report
on complaints received from small business firms regarding their treatment by Federal procuring agencies
and non-small business prime contractors.

Responsibilities of the SDB Ombudsman

The SDB Ombudsman shall annually report to Congress on: each Federal agency’s success or failure in
meeting its small business goals and, if a major Federal agency fails to meet a small business goal, on the
Federal agency’s explanation of why it failed to achieve its goal and its action plan to meet future goals; the
treatment of small businesses by all Federal agencies and non-small business prime contractors; the training
of contracting personnel at major Federal agencies to ensure knowledge of small business procurement
programs and their importance to the Federal government and the economy; each major Federal agency’s
outreach activities to small business contractors; each Federal agency’s compliance with the Small Business
Act’s provision establishing an Office of Small and Disadvantaged Business Utilization (OSDBU) at each
agency; and any discrimination faced by small businesses based on the social or economic status of their
owner(s).

Confidentiality Clause

The SDB Ombudsman must hold all information that could potentially expose a small business to retaliation
from the Federal government or a non-small business prime contractor as confidential, unless a written
waiver is obtained. The confidentiality clause extends to information received by any OSDBU employee
that could expose the employee to retaliation from a Federal agency.

Agency Coordination with the SDB Ombudsman:

The legislation requires each Federal agency’s OSDBU to cooperate with the SDB Ombudsman so that he or
she may carry out his or her official responsibilities. Nothing in the Act is intended to replace or diminish
the role of the OSDBUs at each Federal agency.

Goal Attainment Plan
The legislation requires each major Federal agency that fails to meet a small business goal to submit a report
to the SDB Ombudsman as to why the agency failed to achieve a goal and a plan for attaining future goals.

Increase in the Governmentwide Goal
The legislation increases the Federal government’s statutory governmentwide procurement goal for small
business prime contracting by 7 percentage points. The new governmentwide goal would be 30 percent.

Major Federal Agencies
A major Federal agency for purposes of the additional reporting requirements means an agency that has
procured over $200 million in goods and services in the previous fiscal year.
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107t CONGRESS
2D SESSION S.

IN THE SENATE OF THE UNITED STATES

Mr. KerRry introduced the following bill; which was read twice and referred
to the Committee on

A BILL

To provide for a Small and Disadvantaged Business Ombuds-

=

man for Procurement in the Small Business Administra-

tion, and for other purposes.

[wa—y

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Small and Disadvan-
taged Business Ombudsman Act”.

SEC. 2. PROCUREMENT OVERSIGHT.
(a) SBA SMALL AND DISADVANTAGED DBUSINESS

OMBUDSMAN FOR PROCUREMENT.—Section 30 of the

OO NN AW

Small Business Act (15 U.S.C. 657) is amended—

—_
[==]

(1) in subsection (a)—
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1 (A) in paragraph (1), by striking “and”;
2 (B) in paragraph (2), by striking the pe-
3 riod and adding a semicolon; and
4 (C) by adding at the end the following:
5 “(3) ‘SDB Ombudsman’ means the Small and
6 Disadvantaged Business Ombudsman for Procure-
7 ment, designated under subsection (e); and
8 “(4) ‘Major Federal agency’ means an agency
9 of the United States Government that, in the pre-
10 vious fisecal year, entered into contracts with non-
11 Tederal entities to provide the ageney with a total
12 of not less than $200,000,000 in goods or scrvices.”;
13 and
14 (2) by adding at the end the following:
15 “(e) SBA SMALL AND DISADVANTAGED BUSINESS
16 OMBUDSMAX FOR PROCUREMENT.—
17 “(1) APPOINTMENT.—
18 “(A) IN GENERAL.—Not later than 180
19 days after the date of cnactment of the Small
20 and Disadvantaged Business Ombudsman Act,
21 the Administrator shall designate a Small and
22 Disadvantaged Business Ombudsman for Pro-
23 curcment (referred to in this scction as the
24 ‘SDB Ombudsman’).
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3

“(B) INTRAAGENCY RECRUITMENT.—The
SDB Ombucisman shall be designated from
among employees of the Administration, to the
extent practicable.

“(C) LINE OF AUTHORITY.—The SDB
Ombudsman shall report directly to the Admin-
istrator.

#(2) DuTIES.—The SDB Ombudsman shall-—

“(A) work with cach Federal agency with
proeurement authority to ensure that small
business concerns are treated fairly in the pro-
curement proeess; and

“(B) establish a procedure for reeciving
comments from small business coneerns and the
Office of Small and Disadvantaged Business
Utilization of each KFederal agency regarding
the activitics of agencies and prime contractors
that are not small business concerns on Federal
procurcment contracts.

“(3) ANNUAL REPORT.—

“(A) IN GENERAL.—No later than 1 ycar
after the date of enactment of this subsection,
and annually thereafter, the SDB Ombudsman
shall provide a report to the Committee on

Small Business of the House of Representatives
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4

and the Committee on Small Business and En-

trepreneurship of the Senate.

“(B) CoNTENTS.—The report required

under subparagraph (A) shall contain—

“@A) information from the Federal
Procurement Data System pertaining to
contracting and subcontracting goals of the
Federal government and each Iederal
ageney with procurement authority;

“(ii) a copy of the report submitted to
the SDB Ombudsman by each major Fed-
cral agency and an evaluation of the goal
attainment plans submitted to the SDB
Ombudsman pursuant to paragraph (5);

“(iil) an evaluation of the success or
failure of cach major Federal agency in at-
taining its small business procurement
goals, including a ranking by agency on
the attainment of such goals;

“(iv) a summary of the efforts of cach
major Federal agency to promote con-
tracting opportunities for small business
concerns by—

“(I) educating and training pro-

curcment officers on the importance
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5

of small business concerns to the

economy and to Federal contracting;

and

“(II) conducting outreach initia-
tives to promote prime and subeon-
tracting opportunities for small busi-

NCSS CONCerns;

“(v) an assessment of the knowledge
of the procurement staff of each major
Tederal agency concerning programs that
promote small business contracting;

“(vi) substantiated comments received
from small business concerns and the Of-
fice of Small and Disadvantaged Business
Utilization of each Federal agency regard-
ing the treatment of small business con-
cerns by Federal agencies and prime con-
tractors (that are not small business con-
cerns) on Federal procurement contracts;

“(vii) an analysis of the responsive-
ness of cach Federal ageney to small busi-
ness concerns with respect to Federal eon-
tracting and subcontracting;

“(viii) an assessment of the compli-

ance of each Federal agency with section
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6
15(k) of the Small Business Act (15
U.8.C. 644(k); and

“(ix) a description of any diserimina-
tion faced by small business coneerns
based on the gender or the social or eco-
nomic status of their owners.

“(C) NOTICE AND COMMENT.—

“1) In gENERAL—The SDB Om-
budsman shall provide notice to cach Fed-
eral agency and prime contractor (that is
not a small business concern) identified in
the report prepared under subparagraph
(A) that such agency or contractor has 60
days to submit comments on the draft re-
port to the SDB Ombudsman before the
final report is submitted to Congress under
subparagraph (A).

“(il) INCLUSION OF QUTSIDE C(OM-

MENTS.

“I) IN 6ENERAL.~—The final re-
port prepared under this paragraph
shall contain a section in which Fed-
eral agencies and prime contractors
(that are not small business concerns)

are given an opportunity to respond to
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7

the report contents with which they

disagree.

“I) NO RESPONSE.—If no re-
sponse is received during the 60-day
comment period from a particular
agency or contractor identified in the
report, the final report under this
paragraph shall indicate that the
agency or contractor was afforded an
opportunity to comment.

“(D) CONFIDENTIALITY.—In preparing
the report under this paragraph, the SDB Om-
budsman shall keep confidential all information
that may expose a small business concern or
Offiece of Small and Disadvantaged Business
Utilization to possible retaliation from the agen-
ey or prime contractor identified by the small
business concern, unless the small business con-
cern or Office of Small and Disadvantaged
Business Utilization consents in writing to the
release of such information.

“(4) INTERAGENCY  COORDINATION.—Each

Federal agency, through its Office of Small and Dis-
advantaged Business Utilization, shall assist the

SDB Ombudsman and the Administrator of the Of-
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8
fiee of Federal Procurement Policy to ensure compli-
ance with—

“(A) the Federal procurement goals cstab-
lished pursuant to section 15(g);

“(B) the procurement policy outlined in
seetion 8(d), which states that small business
concerns should be given the maximum praec-
ticable opportunity to participate in Federal
contracts;

“(C) Federal prime contractors small busi-
ness subcontracting plans negotiated under sec-
tion 8(d)(4)(B);

“(D) the responsibilities outlined under
seetion 15(k); and

“(1) any other provision of this Act.

“(5) GOAL ATTAINMENT PLAN.—If a major
Tederal agency fails to meet any small business pro-
curcment goal under this Act in any fiseal year, such
agency shall submit a goal attainment plan to the
SDB Ombudsman not later than 90 days after the
end of the fiscal year in which the goal was not met,
containing—

“(A) a description of the ecircumstances
that contributed to the failure of the agency to

reach its small business procurement goals; and
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1 “(B) a detailed plan for meeting the small
2 business procurement goals in the fiscal year
3 immediately following the fiscal year in which
4 the goal was not met.

5 “(6) EFFECT ON OTHER OFFICES.—Nothing in
6 this seetion is intended to replace or diminish the ac-
7 tivities of the Office of Small and Disadvantaged
8 Business Utilization or any similar office in any
9 Federal agency.

10 “7) ADMINISTRATIVE RESOURCES.—To enable
11 the SDB Ombudsman to carry out the duties re-
12 quired by this subsection, the Administrator shall
13 provide the SDB Ombudsman with sufficient—

14 “(A) personnel;

15 “(B) office space; and

16 “(C) dedicated financial resources, which
17 are specifically identified in the annual budget
18 request of the Administration.”.

19 SEC. 3. GOVERNMENT-WIDE SMALL BUSINESS GOAL.

20 Section 15(g)(1) of the Small Business Act (15

21 U.S.C. 644(g)(1)) is amended in the second sentence, by

[\
[\S)

striking ““23 pereent” and inserting “30 percent””.
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COMMITTEE O SvALL BusiNESs & ENTREPRENEURSHIR

P T R g oot Wisinea, DO 20510-6350

Novembes 28,2001
Dear 5

Wee are writing to expressour copeerm. over reports that:some Federal agencies are fhiling
to-comply withSection 15(k) of the Small Busiriess Act:

Section 150k} requires the creatiot of an Office:of Small and Disadvantaged Busingss
Utilization (OSDBU] at each Federal ageney. ThisTaw further mandates thatthe head'of sach
ageney appoint-a Director of Small and Disadvantaged Business Utilization-who shall be
“responsible onlyto; and repert directly to, the head of such agéncy or'to the-deputyof such
head,” Wlth dn exception for the Department of Defenise (15 USC 644((3)),

“Thie legislation creating the OSDBU ateach agerivy stated 1his quiterclearly to ensure that
smail business concems were addiessed at the highest levels. Because taking the timeand effort
to-ensure small business:participation-is-always challenging for everworked-contracting officers,
an OSDBU provides crucial technical suppoif. Contfactingofficers must Kiow that the OSDBU
s the suppoit-of, anid ditect access 1o, the agenty. hiéad. Es s taught that matntaining
this relationskip is oftena deciding factortn the successon fallute of s agency 's:small business
pragram.

Information received by the U.S. Senate Committee.on Small Business and.
Entropreneurship has Ied visito believe that some Fedetal agenciss may not be in compliancewith
15 USC 644(K)(3) because they hiave placed the Director in.4 position where hie orshe does not
repott directly to the head or deputy head of the agency,. Addmonaﬂy, some agencieshave
sought to-provide bifurcated reporting relationships, such-as requiring OSDBUs to report tea
lower level agency person for budgetary-or administrative matters, an.arrangementnot
authorized by the Small Busitiess Act. Thesefore; We request that you supply the Cominitiee
swith.an explanation of whete in your dge iy the OSDRU Director's position hias beeti placed and
to-whoy the Director repoits-on a daily-basts, 1 theOSDBY Director reports-to morethan ong
person for different purposes (such as budgetary or administrative'malters), please specify each
person and the purpose of that reporting relationship. Beecause.of the urgent nature-of this
request; we.expeet toreceive your writien response no later than December 17, 2001.

Thnk you for your attenition to this matter, Please feél freeto contact John DaSilva with
Chairman Kerry-or Cordsll Smith-with Ranking Menber Bond at(202):224-5175 should you
have any questions. We look forward to yourresponse.

Siticerely;

Ki’éBond

B vk b S
JohnE. Kerry £
k Ranking Member

Clhaiman
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JORN F. KERRY; MASSACHUSETTS, CHAIRMAN.

CHRISTOPHER $. BOND, MISSOURY, RANKING MEMBER

CARL LEVIS, MIGHIGAN CONRAD BURNS. MONTANA
TOM HARKIN, IOWA ROBEAT £ BENNETT, UTAN
JOSEPH 1. LEBERMAN, CONNECTICUT OLYMPIA J SNOWE, MAINE
PAUL D. WELLSTONE, MINNESOTA MICHAEL EN2I, WYOMING
MAX CLELAND, GEORGIA PETER G. FITZGERALD, ILLINDIS. H
MAR GIHBRE 10U FKE CRAD, ARG mted Dtates Denate
JOHN EQWARDS, NORTH CAROLINA GEGRGE ALLEN, VIRGINIA
MARIA CANTWELL, WASHINGTON JOHN ENSIGN, NEVADA.
JEAN CARNAHAN, WISSOURI CommiTTEE ON SMALL BUSINESS & ENTREPRENEURSHIP
PATRICIA B. FORBES, MAJORITY STAFF DIRECTOR AND CHIEF COUNSEL
EMILIA DISANTO, REFUBLICAN STAFF DIRECTOR WASHINGTON, DC 20610-6350

April 12, 2002

The Honorable Hector Barreto
Administrator

U.S. Small Business Administration
409 3rd Street, S.W.

Washington, D.C. 20416

Dear Administrator Barreto:

We are writing to urge the Small Business Administration (SBA) 1o revisit the issue of
set-asides for Small Disadvantaged Businesses (SDBs).

The Supreme Couwrt's decision in Adarand Constructors, Inc. v. Pefia (4darand) resulied
in a revamping of Federal programs designed to assist minorities. One affected program was the
government’s SDB program, which was intended to help socially and sconomically
disadvantaged small businesses overcome the social and economic constramis they face when
doing business with the Federal government. In response to the Adarand ruling’s “strict scrutiny”
test, under which minority programs must be narrowly tailored to serve a compelling
governmental interest; the statute and regulations establishing the civilian agency set-aside for
SDBs were suspended. ‘A comparable suspension applied to the statutory and regulatory
provisions establishing SDB set-asides at the Department of Defense. When the SDB set-aside
was suspended, it was with the understanding that, if SDB participation in Federal contracting
declined, the issue would be revisited.. In addition, the Department of Commerce was to study
the suspension of the SDB set-aside program and report on its impact. To date, the Commerce
Department has not completed this study.

Since implementation of the post-Addarand rule suspending the SDB set-aside, the
percentage of major Federal agencies' contract dollars awarded to non-8(a) SDB firms has
declined 32 percent. Although the Commerce Department has not yet fulfilled its commitment to
review the SDB set-aside issue, it appears that, given the sharp decline in Federal contracts being
awarded to non-8(a) SDBs, the time may have come to end the moraforium on set-asides.
Suspending the set-aside, corbined with other changes in acquisition practice, has made
achievement of the government’s SDB goals increasingly difficult. For example, the use of best
value criteria to make contracting awards has substantially limited the benefits of the price
evaluation preference available to SDB firms competing for Federal government contracts.

Accordingly, we would value hearing the SBA's opinion on re-establishing this important
tool for the development and growth of socially and economically disadvantaged small
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The Honorable: Hector Barreto
April 12, 2002

businesses. Due to the critical nature of this request, a response by April 30, 2002, would be
appreciated.

Thank you for your attention to this important matier. Please feel free to contact us, or
have your staff contact John DaSilva of Chairman Kerry's staff or Cordell Smith of Ranking
Member Bond's staff at (202) 224-5175.

Sincerely,

John F. Kerry Kit Bond
Chairman Ranking Member
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WAY 16 2002
oFFice OF THE ADMINISTRATOR
The Honorable John F. Kerry
Chairman, Committee on Small Business
and Entreprencurship

United States Senate
Washington, DC 20510

Dear Senator Kerry:

This is in response to your letter of April 12, 2002, regarding Small Disadvantaged
Businesses (SDB) set-asides. We are sorry for the delay in responding, but we wanted to
ensure that the Federal Procurement Data Center (FPDC) statistics we have axe accurate and
current. SDB contracting dollars have risen from $12.5 billion in FY 1995 to $15.6 billion in
FY 2001. Specifically, non-8(a) SDB Federal procurement doltars rose from $4.8 billion in
FY 1995 to $9.4 billion in FY 2001. Consequently, we believe that SDB set-asides are
unnecessary.

In addition, SDB set-asides have come under increasing legal challenge, most recently
in the Federal Circuit case of Rothe Development Corp. v. Department of Defense. This adds
to the concerns of using set-asides for SDB awards.

As you are aware, the President recently announced his swall business agenda where
he singled out the continuing problem of contract bundling as a major focus of his efforts to
ensure that small businesses have access to Federal procurement dollars. He directed the
Office of Management and Budget to develop a Federal government strategy for unbundling
contracts wherever practicable. All small businesses will benefit from this pelicy.

As always, thank you for your leadership and efforts on behalf of small business. 1
look forward to the continued opportunity to work with you and the Committes.

Sincerely,

it/ ﬁwzé |

Hector V. Barreto
Administrator

cc: The Honorable Christopher Bond
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CARL LEVIN, MICHIGAN CONRAD BURNS. MONTANA
TOM HARKN, OWA ‘ROBERT F. BENNETT, UTAM
SOSEPH 1. LIEBERMAN, CONNECTICUT GLYMPIA J SNOWE, MAINE
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s o, i i nited States Senate
JOHN EDWARDS, NORTH CAROLINA GEORGE ALLEM, VIRGINIA.

RIA
JEAN C

CANTWELL, WASHINGTON JOHN ENSIGN, NEVADA
ARNAHAN, MSSOUR) COMMITTEE ON SMALL BUSINESS & ENTREPRENEURSHIP

PATRICIA R, FORBES, MASORITY STAFF OIRECTOR AND,CHIEF COUNSEL .
EMILLA DISANTO, REPUBLICAN STAFE DIRECTOR WasHinaTon, DC 20510-6350

February 14, 2002

The Honorable Hector Barreto
Administrator

U.S. Small Business Administration
409 3rd Street, S.W.

Washington, D.C. 20416

Dear Administrator Barreto:

T am writing to express my concern over issues of increasing importance to the Small Business
Administration's (SBA) 8(a) Business Development (BD) and Small Disadvantaged Business (SDB)
communities. Specifically, these communities have contacted my office concerned about program
application and certification. ’

Since I took over the Chairmanship of the U.S. Senate Comumitice on Small Business and
Entrepreneurship, I have been alarmed at the increasing complaints about the lengthy delay in the
certification process for the 8(a)BD program and the SDB program. Ihave also received a number of
complaints-about the burdensome application forms required for certification as well as the continuing lack
of an online application process.

‘While I am aware that the Office of Management and Budget (OMB) had harsh words for the
HUBZone certification process in the Administration’s Fiscal Year 2003 budget proposal, I disagree with
the OMB’s agsessment. It appears to me as if the OMB reported on the wrong program and meant
instead to 1llustrate the issues surrounding the 8(a)BD and SDB application and certification process. In
fact, the SBA HUBZoue application process has been touted as a “gold standard” that the SBA should use
as a model in any re-design of the application and certification process for other programs. While lama
supporter of the HUBZone program, [ find the unequal treatment the SBA provides the 8(a)BD and SDB
progratns with respect to electronic access to the application and certification process alarming, especially
since the HUBZone program is only about five years old, while the 8(2)BD.and SDB programs are well-
established.

Because of my support for the 8(a)BD program and the SDB program, as well as my oversight
role over these programs, I feel it is critical to address these issues in a prompt manner. It would be
helpful to me if you would provide answers to the following questions:

1) What is the average number of applications the SBA receives in a week for 8(a)BD
certification? What is the weekly average for SDB applications? What is the weekly average for
HUBZone applications?

2) What is the Jength of time the SBA tells an applicant it generally takes to receive 8(a)BD
certification? What is the time for SDBs? What is the time for HUBZaones?



92

Page 2
The Honorable Hector Barreto
February 14, 2002

3) How long does it take, on average, for a small business concern to receive 8(a)BD certification
once an application is submitted? What is the average tire to receive SDB certification? What 1s the
average time to receive HUBZone certification?

4) How-many 8(a)BD certifications docs the SBA: complete in a week? How many SDB
certifications? How many HUBZene cettifications?

5) How many Full Time Equivalents (FTEs) does the SBA have assigned to perform 8(2)BD
certifications? How many FTEs for SDB certifications? How many for HUBZone certifications?

&) What are the methods available for applying for 8(a)BD certification? What are the methods
for SDB certification? What are the methods for HUBZone certification?

7) How long does the SBA estimate it should take to complete the 8(2)BD application? How long
for the SDB application? How long for the HUBZone application?

8) Do you have any plans to improve the SBA’s application and certification process for either the
8(a)BD or SDB programs? If so, please explain what they are and the time frame for implementing them.

9) Do you agree with the OMB assessment that the HUBZone application process is a “major
barrier to small business participation” in the program? If so, do you have plans to improve the HUBZone
application and certification process? And if so, what is the time frame. for implementing these plans.

Thank you in advance for your cooperation in this matter. It would be helpful if you would provide
answets to these questions by close of business Monday, February 25, 2002, so that the Committee may
consider them before the budget hearing scheduled for February 27, 2002,

Tlock forward to working with you as we seek ways to improve participation and use of the
8(2)BD and SDB programs. Please feel fiee to contact me, or have your staff contact John DaSilva of
my Committee staff at (202) 224-5175, shiould you have any questions about this request.

Sincerely, M

Yol F. Kerry
Chairman

cc: Fred G. Armendariz, Associate Deputy Administrator
Della Ford, Associate Administrator
Michael McHale, Associate Administrator
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The Honorable John F. Kerry

Chairman, Comumittee on Small Business
and Entreprenenrship

United States Senate

Washington, DC 20510

Dear Mr. Chairman:

Thank you for your Jetter of February 14, 2002, requesting information
concerning the application and certification processes for the 8(a) Business Development
(BD), HUBZone, and Small Disadvanteged Business (SDB) programs. We appreciate
the opportunity to answer the following questions and address your concerns:

1. 'What is the average number of applications the SBA receives in a week for the
8(a) BD, SDB, and HUBZone programs?

8(a) BD— 64 SDB-22 HUBZone - 90

2. ‘What is the length of time the SBA tells an applicant it generally takes to reecive
8(a) BD, SDB, and HUBZone certifications?

8(a) BD ~ 65 days SDB - 75 days HUBZone - 30 days

3. How long does if take, on averape, for a small business concern to receive E(a)
BD, SDB, and HUBZone ¢ertifications once an application is submitted?

8(a) BD - 62 days SDB-'114 days HUBZone - 23 days
‘We recognize that the average processing time for SDB applications is unacceptable.
1 have asked Mr. Fred Armendariz, Associate Deputy Administrator for Government .

Contracting and Busingss Development, to investigate this matter and to identify
opportunities to improve the process as quickly as possible.

Faderal Racyckng Progam ‘%I § Protad on Facyeied Prosr
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4. How many 8(2) BD, SDB, and HUBZone ceriifications does the SBA complete in
a week?

8(a) BD - 30! SDB - 12 HUBZone - 60

5. How many Full Time Equivalents (FTEs) does the SBA have assigned to
perform 8(a) BD, SDB, and HUBZone certifications?

8(a) BD-—11 SDB-11 HUBZone -5

6." What are the methods available for applying for 8(3) BD, SDB, and HUBZone
certifications?

The first step in applying to patticipate in the 8(2) BD program Is contacting the local
U.S. Small Business Administration (SBA) district office serving the geographic area
in which the headquarters of the applicant concern is located. These offices provide
direct assistance and conduct §(a) BD program orientation workshops to provide in-
depth information regarding program eligibility requirements and to roview the
required application forms. Potential epplicants can also receive assistance through
SBA’s resource partners, €.g., Small Business Development Centers, Women
Business Centers, the Service Corps of Retired Executives, etc. Program application
forms are downloadable from SBA’s Internet website
(www.sba.gov/library/forms html) and are also available in hardcopy through local

- district offices.

Like the 8(a) BD program, companies interested in applying to participate in the SDB
program should first contact the local SBA district office were they can receive
pertinent information regarding program benefits, eligibility requirements and
completion of the application forms. The application forms are downloadable from
SBA’s Internet website and are available in hardeopy through SBA district offices.
Applications to participate in the SDB program are forwarded to SBA’s Headquarters
in Washington, DC for processing.

To apply to participate in the HUBZone program, companies arg encouraged 10 use
the electronic application on the HUBZone Interet website. Paper applicetion is
available and can be downloaded from the website or obtained from any local SBA
district office before submitting it to SBA Headquarters in Washington, DC.
‘Complete electronic applications are transmitted to SBA’s Headquarters for
processing.

! Does not include an additions! 30 that are reviewed and remned to the applicant a5 incontplete
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7. How long does the SBA estimate it should take to complete the 8(2) BD, SDB,
and HUBZone applications?

8(a} BD — 4 hours SDB - 4 hours HUBZone - 1.5 hours

8. Do you have plans to improve the SBA’s application and certification process for
either the 8(a) BD or SDB programs? If so, please explain what they are and the
- time frame for implementing them.

SBA has already taken steps to improve the 8(a) BD and SDB application and
certification processes. SBA recently introduced a combined 8(z) BD and SDB
program application that is available on its website. We currently havea task force
that is working to develop a streamlined electronic version of this application. When
implemented, application submission and processing will be handled electronically.
We anticipate introducing this. vehicle within the next 15 to 18 months. In addition,
we are currently reviewing 8(a) BD and SDB program eligibility and application
requirements to identify potential streamlining opportunities. :

9. Do youn agree with the OMB assessment that the HUBZone application process
is 8 “major barrier to small business participation™ in the program? If so, do
you have plans to improve the HUBZone application and certification process?
And if so, what is the time frame for implementing these plans?

OMB was actyally quoting a recent study by the General Accounting Office. The
HUBZone application process isin fact a simple to use web-based electronic
information delivery system that allows firms to easily learn about, apply, and be
certified for program participation. Thus far, this system has proven o be an
efficient and effective 1ool and we plan to use it as a model in our efforts to improve
the 8(a) BD and SDB certification processes.

Thank you for your interest in this matter and small business. Please feel free to
contact Fred Amendariz, Associate Deputy Administrator for Goyernment Contracting
and Business Development, at (202) 205-6459, if you have further questions,

Sincerely,

Bt/ 5.t

Hector V. Barreto
Administrator
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OPENING STATEMENT OF FRED ARMENDARIZ
ASSOCIATE DEPUTY ADMINISTRATOR
GOVERNMENT CONTRACT AND BUSINESS DEVELOPMENT
SENATE SMALL BUSINESS AND ENTREPRENEURSHIP COMMITTEE

PROCUREMENT ROUNDTABLE
JUNE 19, 2002

Thank you. Iam Fred Armendariz, Associate Deputy Administrator for
Government Contracting and Business Development at the U.S. Small Business
Administration (SBA).

I am pleased to be here today representing the Administrator and having the
opportunity to discuss the SBA and the President’s Small Business Agenda.

The Administrator is committed to representing small business men and women
as an effective and efficient 21%" century national organization that focuses on
simplification, innovation, and dedication, in order to create a climate in which
entrepreneurship can be both encouraged and sustained.

A climate that utilizes the best business practices of the marketplace to ensure that
small business has a maximum opportunity to compete for available procurement dollars.
We are working towards this goal by simplifying the point of entry to our

programs through e-capable applications.

Once we enroll a larger segment of the small business community into our
programs, we are developing innovative training programs to give small businesses the
tools that they need to work successfully with large primes and federal agencies.

Finally, we are dedicated to being proactive in delivering procurement

opportunities to the small business community. One innovative program recently
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launched is our national matchmaking program that delivers procurement opportunities
directly to small business, and at the same time value and innovation to prime
contractors, federal agencies, and ultimately the US taxpayer.

Mr. Chairman and Ranking Member, I thank you for this opportunity and look

forward to today’s forum and discussion. Thank you.
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COMPUTER & COMMUNICATIONS INDUSTRY ASSOCIATION,
Washington, D.C., July 2, 2002

Senator JOHN F. KERRY, Chairman,
Senate Committee on Small Business,
428A Russell Senate Office Building,
Washington, D.C.

DEAR SENATOR KERRY: I am writing to express the Computer & Communications
Industry Association’s (CCIA) support for S.2466, the “Small Business Federal Con-
tractor Safeguard Act.”

CCIA was founded on the belief that competition and vibrant markets are critical
factors in the success of our economy and in our ability to lead the world in innova-
tion and technology. We are the leading industry advocate in promoting open, bar-
rier-free competition in the offering of computer and communications products and
services worldwide, and our motto is “open markets, open systems, open networks,
and full, fair and open competition.”

CCIA is an association of computer, communications, Internet and technology
companies that range from small entrepreneurial firms to some of the largest mem-
bers of the industry. CCIA’s members include equipment manufacturers, software
developers, providers of electronic commerce, networking, telecommunicatioas and
online services, resellers, systems integrators, and third-party vendors. Our member
companies employ nearly one million people and generate annual revenues exceed-
ing $300 billion.

We have found that, in general, contract bundling can harm many small busi-
nesses by locking them out of “mega contracts;” can harm taxpayers by promoting
procurement of goods and services that may not be cost-efficient; and can hurt ven-
dors of all sizes who do not have the resources to fulfill bundled contracts. We be-
lieve that the requirements of S. 2466 in regards to bundled contracts of over $2 mil-
lion and $5 million will go far in ensuring that bundling is used only in the rare
case and as the norm.

We appreciate your efforts to promote effective and fair procurement policies, and
congratulate you on this excellent proposal. Please let me know if there is anything
I can do to assist in passage of S.2466. You can contact me at (202) 783-0070 ext.
110, or Gabe Rubin of my staff at (202) 783-4070 ext. 107.

Sincerely,
ED BLACK,
President & CEO.

NEWS RELEASE OF THE COMPUTER & COMMUNICATIONS INDUSTRY ASSOCIATION?,
JuLy 1, 2002

CCIA: CONTRACT BUNDLING IMPEDIMENT TO FULL AND OPEN COMPETITION

Washington, D.C.—The Computer & Communications Industry Association
(CCIA) today submitted comments to the Office of Management and Budget (OMB)
describing the potential competitive barriers created by contract bundling when
used for Federal procurement. CCIA submitted its views in response to President
Bush’s call for comments from affected industries and individuals describing how
contract bundling limits “fair and open” competition.

In the comments, CCIA makes several recommendations including: making bun-
dled contracts easier to protest; providing longer times to respond to requests for
bundled contracts; giving OMB the authority to resolve disagreements on bundled
contracts; and requiring more stringent standards for an agency to request the use
of bundling. Additionally, CCIA recommends that the presumption of validity for the
use of bundling move away from the affected agency and to those challenging its
use.

CCIA recognizes the hard work of several Senators and Members of Congress, and
heartily endorses Senator John Kerry’s bipartisan “Small Business Federal Con-
tractor Safeguard Act” and Representative Nydia Velazquez’ bipartisan “Small Busi-
ness Opportunity Act.” Both pieces of legislation will go far in ensuring greater ac-
cess to the government procurement system, and better, more cost-effective solu-
tions to acquiring goods and services for the Federal Government. While not just
a small business issue, CCIA recognizes that small businesses are disproportion-

1CCIA is an international, nonprofit association of computer and communications industry
firms, representing a broad cross-section of the industry. CCIA is dedicated to preserving full,
free and open competition throughout its industry. Our members employ over a half-million
workers and generate annual revenues in excess of $300 billion.
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ately affected by bundling, and locked out of contracts where they could otherwise
provide cost-effective solutions.

“Too many times the Federal Government will decide that it wants to procure
from a particular vendor and create a bid process that is tilted against anyone but
the one vendor who can provide the ‘mega-contract,”” said Ed Black, President and
CEO of CCIA. “This does not achieve the goals of full, fair and open competition
that is required from our laws. Moreover, this causes the taxpayers to pay more for
Wh%(lit the government wants to do. This is not the way our resources should be
used.”

The comments can be found at http:/www.ccianet.org/papers/contract—bun-
dling.pdf.

COMMENTS ON COMPETITION IN CONTRACTNG REVIEW: CONTRACT BUNDLING, OFFICE
OF MANAGEMENT AND BUDGET, EXECUTIVE OFFICE OF THE PRESIDENT

The Computer & Communications Industry Association (CCIA) was founded on
the belief that competition and vibrant markets are critical factors in the success
of our economy and in our ability to lead the world in innovation and technology.
We are the leading industry advocate in promoting open, barrier-free competition
in the offering of computer and communications products and services worldwide,
and our motto is “open markets, open systems, open networks, and full, fair and
open competition.”

CCIA is an association of computer, communications, Internet and technology
companies that range from small entrepreneurial firms to some of the largest mem-
bers of the industry. CCIA’s members include equipment manufacturers, software
developers, providers of electronic commerce, networking, telecommunications and
online services, resellers, systems integrators, and third-party vendors. Our member
companies employ nearly one million people and generate annual revenues exceed-
ing $300 billion.

For nearly 30 years, CCIA has supported policies that ensure competition and a
level playing field in the computer and communications industries. CCIA has been
effective in advocating our mission in Congress, in the Executive Branch, and in the
courts. Notably, we have taken a keen interest in antitrust enforcement, partici-
pating in the cases against IBM, AT&T, and most recently Microsoft. Additionally,
CCIA has taken a lead role in advocating that the government should not compete
against private sector enterprises, such as current competitive activities undertaken
by the United States Postal Service, the Office of Personnel Management, and plans
by the Internal Revenue Service.

It is with this strong belief in full, fair and open competition that CCIA was ex-
tremely pleased by President Bush’s recent announcement:

government contracting must be more open and more fair to small businesses
. . . I know government contracting, if wisely done, can help us achieve a grand
national goal . . . But you know as well as I do that there are some large hur-
dles for small businesses . . . and the main one is . . . that agencies sometime,
many times, only let huge contracts with massive requirements . . . called bun-
dling. It effectively excludes small businesses. And we need to do something
about that.!

CCIA wholeheartedly endorses President Bush’s vision, and is pleased to provide
our comments on how contract bundling often fails to achieve the rule of “full and
open” competition that “remains the general rule when agencies acquire goods and
services.”2

In short, most contract bundling is a huge impediment to full and open competi-
tion in Federal procurement. Bundling is defined as “the consolidation of two or
more smaller contracts into one very large contract.”® Invariably, these are contracts
that could have been separately bid on by a variety of vendors, achieving the same
outcome but with a more cost-effective solution for the government and U.S. tax-
payer. The practice of contact bundling deprives small vendors of the ability to com-

1President George W. Bush, Address at the Women’s Entrepreneurship Summit (March 19,
2002) (transcript available at http://www.whitehouse.gov/news/releases/2002/03/20020319—
2.html).

2 Competition in Contracting; Contract Bundling; Notice of Public Meeting and Request for
Comments, 67 Fed. Reg. 87, 30403 (May 6, 2002).

3 Procurement Policies of the Pentagon with Respect to Small Businesses and the New Adminis-
tration: Hearing Before the House Comm. on Small Bus., 107th Cong. 51 (2001) (Statement of
Susan M. Walthall, Acting Chief Counsel for Advocacy, Office of Advocacy, U.S. Small Bus.
Admin.).
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pete for many Federal sales, as many compete in niche areas and are not able to
fulfill contracts that reach beyond their business specialty. The numbers make this
fact clear: for every additional 100 bundled contracts, there is a corresponding de-
crease of 106 contracts awarded to small firms.*

Contract bundling was also cited by the House Small Business Committee Demo-
crats as a major impediment for Federal agency contracting with small businesses.
In a recently released report, Ranking Democrat Nydia Velazquez (D-New York) em-
phasized the woeful performance of the Federal Government’s track record in ac-
complishing its statutorily defined small business goals.> In grading 21 agencies,
only one received a grade of A; one received a grade of B; seven received a grade
of C; 10 received a grade of D; and two received failing grades.® Senator Christopher
“Kit” Bond (R-Missouri) has also faulted contract bundling as anticompetitive, re-
sulting in contracts that small businesses are unable to perform “due to its com-
plexity or its obligation to do work in widely disparate geographic location[s].”? Sen-
ator Bond further stated that contract bundling “eliminates small businesses from
competing for contracts to sell the government some of the $200 billion in goods and
services it buys every year.”8

Clearly, contract bundling is a device that locks out many qualified venders and
strikes at the heart of fair and open competition. In addition to costing taxpayers
valuable resources, the restrictions in availability of these contracts will hurt these
vendors’ ability to survive, thus reducing future competition.® CCIA certainly does
not believe that it is the Federal Government’s responsibility to subsidize small
business, or specifically use its purchasing power to buttress venders who otherwise
would not be in a position to provide goods or services on competitive terms. This
also parallels President Bush’s comments: “I do not believe the role of government
is to create wealth. . . . The role of government is to create an environment that
facilitates the flow of capital, and an environment in which people can realize their
dreams.”10 However, there is a great difference between subsidizing small busi-
nesses that aren’t competitive and placing onerous restrictions that unnecessarily
foreclose viable businesses from bidding for Federal contracts. In CCIA’s view, con-
tract bundling, in its current excessive use, has operated to do the latter.

CCIA recognizes that there may be circumstances that warrant the use of bundled
contracts but cautions that they should be used in only the most sparing cases. In
general, Federal law appears to discourage bundling but allows it when there would
be “measurably substantial benefits” including: cost savings; quality improvements;
reduction in acquisition cycle times; better terms and condition; or any other
benefts.11 While the agency is required to conduct market analsysis to determine if
bundling is “necessary and justified,”'2 the language of “any other benefit” is trou-
bling due to its vagueness. Further, it should be noted that there is no guarantee
ensuring the independent quality of market research, and such research has re-
cently come under attack for its less than objective reporting.!3 Given the limita-
tions of relying on questionable market research, CCIA believes that this data, used
to justify any other benefit, creates too much leeway for vendors and agencies to
game the system.

There are other particular circumstances when bundling is allowed, such as when
the agency reasonably believes that de-aggregating tasks to separate contracts
would be impracticable;!* when effective coordination of the tasks involved require

4The Impact of Contract Bundling on Small Business: FY 1992-FY 1999, Report by Eagle Eye
Publishers, Inc. to the U.S. Small Bus. Admin. Office of Advocacy, (September 2000).

58See generally 2002 Scorecard III: Small Bus.: Opportunity Denied, Report by the House
Small Bus. Comm. Democrats, (May 15, 2002).

61d. at 8.

7Senator Kerry Introduces Legislation to Limit “Contract Bundling,” 44 No. 19 Gov’t Con-
tra;clté)r 189 (May 15, 2002).

9See Ishak Akyuz, Bundling into the New Millenium: Analyzing the Current State of Contract
Bundling, 30 Pub. Cont. L.J. 123, 124 (2000).

10 President George W. Bush, Address at the Women’s Entrepreneurship Summit (March 19,
2002).

11See 15 U.S.C. §644(e)(2)(B) (2000).

12See 15 U.S.C. §644(e)(2)(A) (2000).

13 See e.g. Analyzing the Analysts: Hearing Before the House Subcomm. on Capital Mrkts., Ins.
and Gov’t Sponsored Enterprises, 107th Cong. (2001).

14Tshak Akyuz, Bundling into the New Millenium: Analyzing the Current State of Contract
Bundling, 30 Pub. Cont. L.J. 123, 125-6 (2000) (citing EAI Corp., Comp. Gen. B-283129, Oct.
7, 1999, 99-2 CPD {69).
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a single contractor;!5 when unbundling would create undue technical risks;'¢ when
interoperability and compatibility would be hampered;!” when the agency has inte-
grated the purchasing and installation on systems;!® and when the procurement re-
sults in a novel approach that will provide substantial benefits to the agency.!®
While protests have demonstrated that contract bundling will be rejected when the
agency’s rationale for doing so is insufficient or unreasonable,20 considering all the
circumstances in which bundling is allowed, as described above, it appears that
agencies have wide latitude and discretion in bundling contracts. In CCIA’s view,
this discretion often leads to unwise bundling, and as a result, the current structure
is an ineffective one for ensuring fair and open competition.

There are two notable legislative efforts to reform contract bundling and CCIA
wholeheartedly endorses both. In the House, the bipartisan Small Business Oppor-
tunity Enhancement Act (H.R. 2867) has passed the Small Business Committee and
is awaiting floor action. This bill would amend the Small Business Act to give the
Director of the Office of Management and Budget (OMB), or a subordinate who is
appointed by the President and approved by the Senate, the authority to resolve dis-
agreements on bundled or “mega” contracts in addition to extending the time period
from 30 to 60 days for a small business to respond to a solicitation for a bundled
contract. By moving the appeal process from the affected agency to OMB, bundled
contracts will likely face more rigorous scrutiny and not be rubber-stamped, an
issue that the Small Business Committee identified as a major problem in bundled
contract appeals.2!

Senator John Kerry (D-Massachusetts) has introduced the bipartisan Small Busi-
ness Federal Contractor Safeguard Act (S.2466). This bill provides more stringent
guidelines for allowing a bundled contract. It would require, for bundled contracts
over $2 million, a statement of benefits, a statement of alternative approaches, and
a specific determination that the bundling is necessary and the anticipated benefits
justifies bundling. The bill adds further requirements for contracts over $5 million,
including conducting market research, an assessment of impediments to small busi-
ness participation, and specified actions to maximize small business participation.
Additionally, these contracts will not be accepted if the “necessary and justified” de-
termination is based solely on administrative and personnel savings unless those
savings will be substantial.

Taken in tandem, these two approaches would go far in ensuring more access by
a wider array of vendors into the government procurement process. CCIA also rec-
ommends that protests be automatically available in the case of bundled contracts
and that Congress should direct the Government Accounting Office (GAO) to shift
the presumption away from the affected agency when determining if a bundled con-
tract is necessary and justified. Anecdotally, CCIA has determined that in too many
instances, Federal agencies give far too much deference to their procurement offices
in determining the appropriate scope of bundling of contracts, and in turn GAO
gives these agencies overly broad latitude. This trend needs to be reversed. CCIA
believes that the aims of H.R.2867, moving dispute resolution to OMB, would be
an effective way to begin to overcome this hurdle.

CCIA believes contract bundling serves as a significant impediment to not only
fair and open competition, but more importantly, fosters shortsighted decision-
making resulting in limiting the value the government ultimately receives for their
investments in technology.

A recent example can be found with the implementation of agency Financial Man-
agement Systems required under GAO’s Joint Financial Management Information
Program (JEMIP) where contract bundling is prevalent, resulting in unfair (or lack
of) competition and the elimination of both “best of breed” and Small Business as
solution providers. Under the direction of the GAO, JFMIP documentation calls out
for a “single integrated system”. The document further explains that this does NOT
mean one software solution yet this is exactly the path recently taken by such agen-
cies as NASA, the Navy and programs such as the Army’s Wholesale Logistic Mod-
ernization Program (LOGMOD). In each case, a foreign-based provider was selected

15]d. (citing Electro-Methods, Inc., 70 Comp. Gen. 53, 90-2 CPD {363, at 5; LeBarge Prods.,
Inc., Comp Gen. B-232201, Nov. 23, 1998, 98-2 CPD {510, at 3-4).
1674

17]d.

18 Id. (citing Tucson Mobile Phone, Inc., Comp. Gen. B-274684.2, Feb 1, 1994, 94-2 CPD 45)

19]d. (citing S&K Elecs., Comp. Gen B-282167, June 10, 1999, 99-1 CPD {111, at 4).

20Ishak Akyuz, Bundling into the New Millenium: Analyzing the Current State of Contract
Bundling, 30 Pub. Cont. L.J. 123, 125-6 (2000) (citing Better Serv., Comp. Gen B-265751.2, Jan
18, 1996, 96-1 CPD 90, at 3; Ralph C. Nash, Contract Bundling: An Update, 12 Nash & Cibinic
Rep. 19 at 24-5 (1998)).

21H.R. REP. NO. 107-432, at 3 (2002).
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to support the modernization of the agency financial system. Agencies have gone on
to further justify the use of this solution for all encompassing agency requirements
at what appears to be significant and elevated costs resulting in reduced value to
the government.

Further contract bundling is frequently the precise hidden objective of the “so-
called independent” analysis from consultant firms who strive to benefit from their
very same decisions. In our opinion, the government needs to have a far more crit-
ical review of “independent” analysis perfonmed by consultants and organizations.
Certainly, the top Fortune 100 companies are NOT moving toward a single or one
software solution relying on an individual organization. They realize the risk is just
too high to depend on “one” software provider, but instead move toward a strategic
alliance with several software companies that meet a high degree of their critical
needs (i.e. financial, HR-Human Resources, physical assets, IT assets). Consultant
organizations will provide integration but allow the client company or agency to
have the benefit of superior products which fit the specific needs of their organiza-
tion.

In summary, bundled contracts greatly harm the competitive process. As the Fed-
eral Government spends over $219 billion annually, making it the largest purchaser
in the world,22 procuring the best solutions for government agencies in a fair, com-
petitive and thus cost-effective way should be of paramount importance. The Federal
Government has the ability to make winners and losers in the marketplace. As pre-
viously stated, CCIA does not advocate using this power to unduly help businesses
that can’t compete effectively in the marketplace; however, it should not use this
system to lock out venders who can compete, but for unnecessary, burdensome con-
tracting requirements. While much discussion of bundling revolves around small
businesses, CCIA’s position is not that this is solely a small business issue. Rather
this is one that affects vendors of all sizes, and more importantly, it affects all citi-
zens in how much they pay for goods and services through their taxes, and what
they will receive. CCIA appreciates the President’s dedication to this issue, and wel-
comes the quick action on the part of OMB in assembling these written comments,
and oral comments at the open meeting recently held. If you have any further ques-
tions, or if CCIA can be of more assistance, please do not hesitate to contact CCIA
President & CEO, Ed Black.

22 Federal Agencies Receive Poor Grades for Small Business Contracting, 44 No. 20 Gov’t Con-
tractor 195 (May 22, 2002).
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Statement of
John C. Bollinger, Deputy Executive Director
Paralyzed Veterans of America
to the
House Small Business Committee
Hearing on Small Business Success Stories

May 8, 2002

Mr. Chairman and members of the committee, Paralyzed Veterans of America
(PVA) commends you for halding this hearing to explore achievements in
entrepreneurship. Small businesses are the under-appreciated engine of our
economy and represent the major source of new jobs in the United States.

Small business programs targetted to service-connected disabled veterans have
been an important resource for many of our members in reaching economic self-
sufficiency. However, today, we want to focus on the broader community of
entrepreneurs with disabilities and avenues that they have used to reach for thi
piece of the American Dream. -

With the passage of the Americans with Disabilities Act, the societal myth that
work and disability are mutually exclusive is gradually disappearing. Although
the unemployment rate for people with significant disabilities remains
unacceptably high, owning and operating a business is viewed increasingly as an
appealing avenue to independence by people with disabilities. Indeed, many
individuals with disabilities have already discovered the value of
entrepreneurship and have used a variety of resources to enter the world of small
business enterprise.

Lisa Miljevic is a member of PVA from Florida. While serving in the Air Force,
she was injured in an automobile accident. As she pursued rehabilitation at the
Richmond, Virginia Veterans Affairs Medical Center (VAMC), she concluded that
the spokes on her wheelchair could use some dressing up. She enlisted some
friends to paint designs on some of the covers that fit over the spokes on her
chair and Spokeguard Art was born. She consulted with a local plastics.
company about product development and, using her home as collateral, secured
a bank loan to start her business last October. Today, her company offers
standard and custom decorated covers for anything on wheels from wheelchairs
to dirt bikes to bicycles.

Last January, a Washington, D.C. summit on entrepreneurship and disability
sponsored by the President's Task Force on Employment of Adults with
Disabilities and The Abilities Fund featured a panel of successful entrepreneurs
with disabilities. Among them was Jeffrey Campbell, owner of the Soul City Café
in Des Moines, lowa. After his disability forced him onto a restricted diet, he still
felt a need for the kind of comfort food with which he had grown up as a young



105

inner-city child. He developed a "heart healthy" soulfood menu for himself but
soon found friends and neighbors clamoring for his creations and out of that grew
a catering business. When demand grew too great, he opened his restaurant
using help from The Abilities Fund and his state department of vocational
rehabilitation.

Another panelist at the summit, Nan Asher from Michigan, was a volunteer for a
non-profit helping people with auditory disabilities select appropriate devices to
aid them in hearing. Because the hearing equipment usually had to be obtained
first from a catalogue or warehouse, individuals in need of the aids didn't have a
chance to try out the devices to see if they worked for them. With help from a
center for independent living, the department of vocational rehabilitation and her
local Small Business Administration office, Nan obtained a van to bring hearing
devices to individuals' homes where they can be demonstrated before purchase.
Not only has this proven useful to her original customers in the deaf and hard-of-
hearing communities but her services could be helpful to homebound senior
citizens.

For several years, the Rural Institute at the University of Montana has received
funds from the U. S. Rehabilitation Services Administration to study and develop
projects promoting rural small business and self-employment opportunities for
people with disabilities. In one project funded by the U. S. Department of Labor,
a young man with bipolar disorder established a glass installation business with a
grant of $20,000 obtained with the assistance of the local Small Business
Development Center. After its first year of operation, his business grossed over
$100,000 a quarter.

Like any good entrepreneur, these individuals first had an idea and then had the
creativity and persistence to investigate and explore ways to bring that idea to
reality. They have also identified products and services with a potential customer
base beyond just those with disabilities.

Whether by choice or necessity, many of them used non-traditional sources of
financing for their start-up capital. In one of the first surveys of entrepreneurs
with disabilities, the Rural Institute found that almost 60 percent of their
respondents used personal savings for the initial investment in their businesses.
Only 18 percent obtained funding from traditional lending institutions.

Non-traditional agencies also play a significant role in helping many small
business owners with disabilities get started or expand their companies.
Typically, the Small Business Administration is considered the lead agency for
nurturing and promoting entrepreneurs. For entrepreneurs with disabilities,
however, the Department of Labor, Social Security Administration and many
state departments of vocational rehabilitation appear to have served as important
incubators for launching their enterprises.
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The foregoing does not mean that barriers to small business do not exist for
people with disabilities. Last year, The Abilities Fund conducted an
"environmental scan" for the President's Task Force on Employment of Adults
with Disabilities and found four "critical barriers to self-employment and business
ownership for those within the disability community." These barriers are:

1.

Inadequate access to capital. For every entrepreneur with a disability who
manages to finance his or her business, there are many people with
disabilities who would like to start or expand a business who cannot do so
because of money constraints. High unemployment and credit difficulties
may make debt financing impractical. Means-tested public assistance
programs that severely restrict assets and resources limit the ability of people
with disabilities to accumulate crucial up-front capital.

People with disabilities are considered unlikely prospects for business
ownership. Due to myths and stereotypes and lack of visible role models,
people with disabilities are seldom encouraged to pursue small business
ownership. :

Rehabilitation professionals seldom support clients with a goal of self-
employment. While some state vocational rehabilitation agencies have
undertaken small business initiatives for their clients, seldom do vocational
rehabilitation counselors have the training, knowledge or background to
advise clients who want to set up a business. As a result, the emphasis is on
placement of an individual into a job rather than exploring community
resources to assist emerging entrepreneurs.

. Mainstream business development professionals are uncomfortable

working with clients with significant disabilities. Communications
difficulties, fears of being "politically incorrect” and general unfamiliarity with
the disability community have meant few efforts at outreach on the part of
traditional business development organizations.

PVA urges the members of this committee to devote some attention to a long-
neglected sector of our free enterprise system -- small business owners with
disabilities. Although there are numerous actions that the government could take
to assist and support entrepreneurs with disabilities, we suggest the following
initial steps:

1. Congressional Small Business Committees should conduct oversight

hearings into the status of entrepreneurship among individuals with
disabilities, including barriers to and initiatives that support small business
ownership by people with disabilities.

The Small Business Administration should be asked to document the number
of small business people with disabilities that it has served in its programs.
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3. The White House Conference on Small Business is held approximately every
five years. The last such conference was held in 1995. The next conference
should feature entrepreneurs with disabilities in its program and include
discussions on issues of importance to small business owners with
disabilities.

PVA thanks the Chairman and members of the committee for their attention to
our statement. Self-employment is a booming industry - growing, according to
some estimates, at a rate of over 20% each year. We would welcome the
opportunity to work with the committee and other members of the disability
community to highlight and promote the success of entrepreneurs with
disabilities.
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PVA Awareness Week — Focus on Entrepreneurship and People with Disabilities

As part of Paralyzed Veterans of America Awareness Week, | write to share with you PVA's
interest in efforts to enhance small business opportunities for people with disabilities.

While many of PVA’s members have access to small business programs targeted to service-
connected disabled veterans, over half of PVA members cannot use those programs because
their injuries were sustained outside military service. For that reason, PVA has joined with the
Consortium for Citizens with Disabilities and its Employment and Training Task Force to draw
the attention of Congress to the potential that entrepreneurship holds for economic self-
sufficiency for individuals with disabilities.

Especially since passage of the Americans with Disabilities Act, societal perspectives on the
relationship between work and disability have evolved to a point where these are not seen as
mutually exclusive. Yet, the unemployment rate for people with significant disabilities stands
at approximately 75 percent. Recently, a study conducted by the University of Montana Rural
Institute on Disabilities found that approximately one-fourth of participants in a Rehabilitation
Services Administration demonstration project expressed interest in starting their own
business. Clearly, owning and operating a business is viewed increasingly as an appealing
avenue to independence by people with disabilities. .

However, a survey conducted in 2001 by The Abilities Fund for the President's Task Force on
Employment of Adults with Disabilities found four “critical barriers to self-employment and
business ownership for those within the disability community.” These barriers are:

1. Inadequate access to capital. High unemployment, credit difficulties and public
assistance programs that severely restrict assets and resources limit the ability of people
with disabilities to accumulate the up-front capital so often necessary to start-up or expand
a business.

2. People with disabilities are considered unlikely prospects for business ownership.
Due to myths and stereotypes and lack of visible role models, people with disabilities are
seldom encouraged to pursue small business ownership.

3. Rehabilitation professionals seldom support clients with a goal of self-employment.
Most vocational rehabilitation counselors seek to place clients in jobs and rarely have the
training, knowledge or background to advise clients who want to set up a business.

4. Mainstream business development professionals are uncomfortable working with
clients with significant disabilities. Communications difficulties, fears of being
"politically incorrect" and general unfamiliarity with the disability community have meant
few efforts at outreach on the part of traditional business development organizations.

To address these barriers, PVA and others in the disability community have identified a
variety of actions that policymakers could take to promote small business ownership by
individuals with disabilities. Following are some initiatives that we believe the Small Business
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Committees of the U. S. Congress should explore to foster greater entrepreneurial
opportunities for people with disabilities.

Barrier #1 - Inadequate access to capital.

« The Small Business Administration [SBA] should reinstate and rename its Handicapped
Assistance Loan Program to help small businesses owned by entrepreneurs with
disabilities. 1t has not been funded since the mid-1990s.

« Other SBA programs such as PRIME, the 7[a] guaranteed loan program and 7[m]
microloan program could be better marketed to entrepreneurs with disabilities.

e Lenders and financial institutions should be encouraged -- through credit incentives, loan
guarantees and other federal oversight policies -- to market their services to small
business owners with disabilities just as they are encouraged to market to women and
minority business owners. Currently, 70 percent of private microenterprise loan funds are
unused, leaving a large untapped pool that could serve entrepreneurs with disabilities.

« Lenders need better research data and guidance in assessing "risk” when evaluating a
loan application from a small business owner with a disability.

Barrier #2 - People with disabilities are not viewed as good prospects for small business

ownership ’

« The Senate and House Small Business Committees should conduct oversight hearings
into the status of entrepreneurship among individuals with disabilities, including barriers to
and initiatives that support smail business ownership by people with disabilities.

« The Census Bureau should do a periodic survey of entrepreneurs with disabilities just as it
currently conducts such surveys of women-owned businesses. This would draw attention
to the numbers and issues of existing businesses owned by people with disabilities.

« The White House Conference on Small Business is held approximately every five years.
The last conference was held in 1995. The next one should include and feature
discussions on issues critical to entrepreneurs with disabilities.

o SBA and other relevant federal agency websites should feature entrepreneurs with
disabilities.

o SBA should document the number of small business people with disabilities it has served
in its programs and report on the status and success of its Disability Initiative Program.

Barrier #3 -- Promoting small business as an employment option for people with disabilities

« Vocational rehabilitation agencies and Department of Labor One Stop Career Centers
should establish formal partnerships with SBA's Small Business Development Centers and
other local business outreach agencies to provide clients with appropriate guidance about
going into business.

e SSA should establish memorandums of understanding with SBA, Rehabilitation Services
Administration [RSA] and Department of Labor [Dol ] to create capital reserve pools for
employment networks serving entrepreneurs with disabilities. Such funds could address
the equity many people with disabilities lack to invest “up front” money in a business as
well as start-up capital that may be needed for employment networks serving
entrepreneurs with disabilities.

« Small business owners with disabilities should have presumptive eligibility for SBA's 8[a]
program for disadvantaged businesses. The 8[a] program’s value lies in federal
contracting opportunities it gives to program participants along with the fact that 8[a]
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designation opens other business possibilities through the public or private sectors.
Entrepreneurs with disabilities must go through a lengthy, bureaucratic process to be
certified for 8[a] whereas other disadvantaged small business owners with presumptive
8[a] eligibility do not.

Barrier #4 -- Engaging the mainstream business community in supporting entrepreneurs with
disabilities

Through the White House Conference on Small Business and other forums, the
administration should encourage the Chamber of Commerce, National Federation of
Independent Businesses and other national business associations to promote small
business ownership among people disabilities through mentoring programs .and other
strategic alliances.

SBA's Small Business Development Centers should be given support and adequate
resources to offer technical assistance and partnership opportunities to entrepreneurs with
disabilities.

Miscellaneous

SBA and the Dol Office of Disability Employment Policy shouid produce a compendium of
public and private sector resources for entrepreneurs with disabilities.

As the Congressional Small Business Committees prepare for procurement reform in the
next Congress, consideration should be given to the degree to which federal procurement
policies are attuned to small business owners with disabilities.

PVA would welcome the opportunity to discuss these ideas in greater detail with you. Please
feel free to contact me shoulid you have any questions or desire more information.

For additional statements by PVA about SBA, entrepreneurship and people with disabilities,
go to www.pva.org under Capitol Hill and PVA/Advocacy.
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|
""l ] LATIN AMERICAN MANAGEMENT ASSOCIATION
July 2, 2002

Senator John Kerry, Chairman
Senate Small Business Committee
304 Russell Senate Bldg.
Washington, DC 20510

Dear Senator Kerry:

Thank you for your leadership in hosting the recent Minority Business Round
Table. The Round Table is an excellent forum, and those of us in leadership
positions really appreciate it. I would also like to mention that Patty Forbes and
John DaSilva are just excellent people. They are great on the issues, and very
supportive of our constituency. They are a credit to you!

LAMA strongly supports your Ombudsman bill and the 30% goal for small
business. The Ombudsman bill is simply a terrific idea. If an ombudsman had
already been in place at the SBA, the virtually unreported steep drop in 8a
contracting in the years 1999 and 2000 would have been highly visible and
something could have been done about it a lot sooner. In addition, we hear many,
many complaints from our members about various federal contracting agencies
and nothing gets done about it. If these types of complaints get rolled up in a
highly publicized annual report, these bad behaviors will gradually change.

The increase in the small business goal to 30% is very timely. The notion that
77% of the federal procurement budget should be the special preserve of large
business is objectionable. The current goal of 23% cannot accommodate all of the
socio/economic programs and still leave anything for the small business com-
munity. I’m surprised that we have not heard more complaints from the mainline
small business organizations on this matter.

The argument that, since we haven’t achieved 23%, why increase the goal to 30%,
is nonsense. With that kind of thinking, there would never have been a goal at all.
As you know, a number of agencies (Interior - Agriculture — Transportation) are
already achieving on the order of 50% small business contracting.

We appreciate your leadership on these matters and the great work of your staff.

Yours truly,

Stephen Denlinger
CEO

419 New Jersey Avénue S.E. e Capitol Hill « Washington, D.C. 20003
Phone 202.546.3803 o Fax 202. 546 3807 » LAMAUSA@BellAtlantic.net
LAMA is the oldest national Hisp b organization in the United States
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Statement by Major General Charles R. Henry (Ret.),
President and CEO of The National Veterans Business Development
Corporation, “The Veterans Corporation”
before the Committee on Small Business and Entrepreneurship
Roundtable Wednesday, June 19, 2002

INTRO:

Thank you, I'm General Chuck Henry, President and CEO of the
National Veterans Business Development Corporation. That’'s a lot to
say so we call it “The Veterans Corporation”. I'm pleased to have this
opportunity to be here this morning and | want to personally thank
Senator John Kerry and Senator Max Cleland for their recent support_
of legislation granting our corporation “no year” funding for FY'02.
Their support will allow us the flexibility to truly think and act like a
business in generating revenues that support veteran and service

disabled veteran entrepreneurial training and services.

Re: Federal prime and subcontracting goals:

I believe contracting officers can’t attain the 3% goal for service
disabled veterans and the 3% goal for veterans because it is a goal
and not a set-aside. Contracting officers and their supervisors are also
not motivated in a positive manner to do the necessary outreach to
identify and assist service disabled veterans and veterans to

successfully compete for government procurements. An unenforceable
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goal provides veterans no advantage over other competitors for
federal procurement dollars.

I would suggest to you that the Veterans Corporation
MarketPlace, which can be reachéd through our homepage:

www.veteranscorp.org can provide government purchase card users

with a secure, central site to identify and purchase from quality
veteran businesses below the $2,500 micro-purchase threshold. As
DOD, alone, spent over $8 billion in purchase card purchases last year,
there is ample opportunity for them, VA and other Government
agencies to achieve their veteran goals if government buyers are
motivated to do so. We intend to enhance the website so that the
socio-economic categories appearing in the central contractor
registration website are also choices that purchase cardholders can use
in determining who they will do business with. The MarketPlace has
report capabilities that will then record these purchases by veteran or

socio-economic status of the sellers.

Re: Improving the SBA’s small business contracting programs:
1 would like to thank the Congress for creating the position of
associate administrator for veterans business development in the
Small Business Administration. I am confident that the current

associate administrator, Mr. Bill ElImore, will do everything humanly
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possible to ensure that our veterans and disabled veteran

entrepreneurs get the attention and assistance they need and deserve.

Re: Procurement legislation before the Committee:
Any future legislation must be crafted to motivate those who award
contracts and I also believe the future is in electronic tools that
provide us with effective oversight and accountability. I believe we
need to:
¢ Hold the Executive Branch responsible for meeting goals.
e Establish goals and decrement the appropriations of those
agencies that miss them.
e Withdraw contracting authority of those agencies that fail to
meet goals.
¢ Give the Ombudsman authority to take effective action when
goals are missed.
« Require Primes to meet their goals as a condition of future
awards.
As a former U.S. Army procurement officer I know that contracting
officers are often overworked and under the gun to produce. Bundling
seems inevitable. I'm told that the average age of our government
acquisition workforce is approaching 50 and many will retire in the

near future.” We should harness the vast capabilities of e-commerce
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over the Internet to make our procurement offices more efficient and
effective. The tools already exist to electronically order and pay for
virtually all the goods and services our government needs to operate
efficiently and with significant savings. We can electronically capture
how these purchases are made and from whom. Progress toward goal
attainment can be monitored electronically by agency, quickly,
securely and accurately. Additionally, electronic audit trails and
approval controls can help preclude purchase card fraud, waste and
abuse so often reported in the press. Most importantly, small
businesses will have an opportunity to compete not from a storefront
but on a national level. Congress should encourage government
agencies to more aggressively pursue using commercial electronic
marketplaces that can identify, sort and record purchases by socio-
economic categories. I again thank you for this opportunity to appear

before the Procurement Roundtable and share in its discussion.
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“ProcureMENT TECHNICAL

ASSISTANCE ( RS

1205 University Avenue, ISte. 300, Columbia, MO 65211 (573) 8B2-8058 FAX (57.3) 8d4=4297

EMALL: HUDSONM@MISSOURI EDU hitp://web.missouri.sdu/mepac/
1 July:2002

The Horiorable: Tohn F. Kefry, Chairman

United States Senate

Comnittee on Srnall Business & Entreprenenrship

‘Washingtori DC 20510-635¢
Dear Séﬁator Kemry:

Thank you for the opporl'umt

y of participating in the roundtable on 19 June 2002. As

state Program Manager for tHe Missouri Procurement Technical Assistance Centers (MO
PTACY, president-elect of the national Association of Government Marketing Assistance
Specialists (AGMAS) withi pproximately 60,000 small business clients, and having
served for over. 27 years inithe U.S. Air Ferce in the contracting carcer field, I have a
broad perspective and procurement insight that I hope was useful to you in the
roundtable. It was very informative for me and I trust the information provided by the
seventeen participants was'helpful to you in preparing needed legislation and assistance

in making the federal government procurement procedures more user friendly and helpful
to the entire small business :ccmmunity.

Encloég:i are my comments concerning the discussion and three Senate bills. If you desire

any further information, you

may contact me at 573 882-3597, FAX 573 884-4297 or

email hudsonm@missouri.edu. Again, let me express my appreciation for being invited
to participate in this worthwitile event. .

Smcerel Y.

o O doton—

Moms R Hudson
Pio gram Manager

A Membeviuf the Procurement Technical Assistance Network

¢ A statowide effort of Mmsbur\ Small Business DeVelnpmem Centers, University Extension,

and the Department of Defénse
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Senate Committee on Small Business
And Entrepreneurship
“Are Government Purchasing Policies Failing Small Businesses?”
June 19, 2002

Prepared Comments of Morris R. Hudson

Thank you for the opportunity of participating in your roundtable on June 19, 2002, and
providing these written comments. My name is Morris Hudson. I am Program Manager
of the Missouri Procurement Technical Assistance Centers (MO PTAC) located at the
University of Missouri in Columbia, Missouri. In addition, I am the president-elect of the
Association of Government Marketing Assistance Specialists, a national organization that
represents the interests and addresses the concerns of a growing nationwide network of
procurement assistance professionals. I, and my colleagues in the 88 other PTAC
programs located in 44 states plus Puerto Rico, work closely with businesses — especially
small, minority, woman-owned and veteran owned businesses — assisting them in their
efforts to do business with the Department of Defense and other federal, state, and local
government agencies. We see, on a daily basis, the facets of government buying practices
that work well, and those that present serious obstacles to more small business
participation. I would like to mention that my background consists of over 27 years in the
contracting career field {contracting officer, procurement manager) in the Air Force and
over nine years experience with the MO PTAC, so I have viewed problems from two
different perspectives in forming my opinions about the complex area of government
procurement.

The Procurement Technical Assistance Program (PTAP), that funds all of our Centers
through the Defense Logistics Agency and local matching funds, was created by
Congress in 1984 to address some of the issues we're facing today — how to expand small
business participation within the federal government by simplifying and removing
unnecessary obstacles. At that time the sheer complexity of the procurement process was
a primary barrier to small businesses, and the PTACs’ mission has been to guide them,
step by step if necessary, through all stages of the process including identifying
appropriate buying offices that may purchase their goods or services, assisting with
registration in systems such as the DoD’s mandatory Central Contractor Registration
{CCR) system, the SBA’s Procurement Network (PRO-Net) listing of small businesses
interested in doing business with the government, locating the proper point of contact
(buyer or contracting officer), assisting with marketing their products or services to the
appropriate government organization, identifying relevant solicitations on which they
may bid, providing federal and military specifications and standards that are not included
with the solicitations, assisting with the preparation of bids and proposals, and helping
with other issues or problems that arise during the solicitation or contract performance
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phases. The PTACs are frequently approached by buying offices and government prime
contractors to help identify qualified local vendors. This intensive assistance has proven
to be very effective. In 1999, the most recent year for which confirmed national statistics
are available, 78 centers served 28,361 new clients (totaling approximately 60,000 clients
overall), resulting in the award of over $6.8 billion in contracts and the creation or
retention of over 156,000 jobs. This award figure of $6.8 billion is based on actual award
letters that are submitted by clients to our Centers. The actual impact is certainly much
greater, for many awards are not reported back to us for a variety of reasons.

The PTAP provides a vital service to our government by continually drawing new
companies — new resources — into the federal, state, and local marketplaces thus
expanding the industrial base of our nation.

I will now provide comments addressed to each of the topics and questions provided at
the roundtable.

A. Federal Prime and Subcontracting Goals

1. Why is meeting small business goals important? Because support of small
businesses is national policy and goals help chart the course in expending
public monies and assuring they are receiving their fair share. The Federal
Acquisition Regulation (FAR) in 19.201 (a), General policy, states: “It is
the policy of the Government to provide maximum practicable
opportunities in its acquisition to small business, veteran-owned small
business, service-disabled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned small business
concerns. Such concerns must also have the maximum practicable
opportunity to participate as subcontractors in the contracts awarded by
any executive agency, consistent with efficient contract performance. The
Small Business Administration (SBA) counsels and assists small business
concerns and assists contracting personnel to ensure that a fair proportion
of contracts for supplies and services is places with small business.” These
goals are important because of the small business community’s
contribution to the national economy and well being of its citizens through
innovation of new ideas and technologies which result in the generation of
profits and creation of jobs.

2. How accurate is goal reporting? Are there specific areas where
improvements can be made? Based on my over 27 years of experience in
contracting in the Air Force, my impression is that accomplishment of
meeting or not meeting small business goals and the proper reporting is
very accurate. A significant amount of management attention was
consistently given to accurate reporting. I am not aware of any specific
areas where improvements can be made, but there may be confusion about
the way accomplishments toward goals are reported. For example, the
award of a contract to a minority, service-disabled, female owner of a
small business located in a HUBZone would most likely be accurately
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reported through government channels in all categories. Is this in error?
Probably not, but the receivers of the information need to understand how
the information is accumulated and reported.

Why is the federal government failing to achieve small business goals, and
who is accountable for goal achievement? In my opinion, this is due to the
severe cutbacks in the number of persons in the acquisition/contracting
government work force. There simply are not enough people to do all the
things that need to be done. When I reported to may last active duty
assignment, the organization had just passed over 800 in the number of
personnel authorizations. When I visited the area a couple years ago, the
number had just dropped below 300. Although I do not have access to
workload information, I have no reason to assume it has decreased
significantly. Again, my experience was that procurement people,
including managers and workers, were very concerned and dedicated to
achieving small business goals. One must also realize that there are many
other demands placed on contracting people, the main one being to award
contracts in a timely and fair manner that satisfy the requirements of the
agencies. This in no way diminishes the importance of socio-economic
goals, but the reality must be taken into account. If there is a requirement,
particularly an urgent or emergency one, whereby going to a small ’
business will unreasonably delay the procurement as opposed to buying
from an existing source, large or small, the contract will probably be
awarded in the manner that will most expeditiously satisfy the need. In
terms of who is accountable for goal achievement, contracting officials
often are held responsible for small business and other similar goals.
However, this fails to take into account the situations within the mission
and requirements areas of the organization where the inventory situation
itself may dictate the outcome of efforts to achieve these goals. This
would necessitate the assignment of small business goals at levels above
these lower organization heads.

B. Improving the SBA’s Small Business Contracting Programs

1.

What are the hurdles to small business participation, and how does
government policy help or hurt? One of the major hurdles to small
business participation in federal government contracting is the amount of
time it takes, particularly in the beginning. Access to information and
procedures and processes has to be obtained, proper registration(s) has to
occur and then understanding the procedures and processes so one may
correctly respond to those needs is very time consuming. Often a small
business just does not have the time it takes to devote to government
contracting, even with the assistance of organizations such as the PTACs.
Secondly, obtaining the information needed to bid is often illusive. The
solicitation may be located at one web site, the federal and military
specifications and standards may be at another, and the technical data
located at another. This often frustrates the small business to the extent
that he/she decides to not pursue the solicitation further. Often just the
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administrative requirements one must work through to be eligible to do
business with the government are overwhelming. For example, just the
numbers and codes a company must be able to provide and/or relate to
from the beginning when entering federal government contracting include:
Taxpayer Identification Number (TIN); Data Universal Numbering
System (DUNS) Number; Commercial and Government Entity (CAGE)
Code; North American Industry Classification System (NAICS) Code;
Federal Supply Class (FSC); Product Service Class (PSC); National Stock
Number (NSN); National Item Identification Number (NIIN); Accounting
Classification Reference Number (ACRN); Central Contractor
Registration (CCR) Number; CCR Trading Partner Identification Number
{TPIN); Marketing Partner Identification Number (MPIN); American
Banking Association (ABA) Routing Number; Bank Account Number;
and the PRO-Net Number. Although over time there have been efforts to
eliminate duplication, it does still exist. For example, the DoD and a few
other agencies require that all contractors register in the CCR, Several
other agencies do not use the CCR, but rely on other systems such as the
SBA PRO-Net system, another good data collecting tool. However, there
are many identical elements of information although each system has its
own unique elements (CCR requires the Electronic Funds Transfer (EFT)
information and PRO-Net requests past contract history information). It
would seem that at a high level within the federal government agreement
could be reached to join the systems thus eliminating this frustrating
duplication.

. ‘Where can small businesses turn to for help when problems arisc? The
Procurement Technical Assistance Centers (PTACs) are excellent
organizations to provide assistance to companies wanting to do business
with the government. Paragraph E.1 titled “Purpose and Objectives” in the
Defense Logistics Agency Solicitation for Cooperative Agreement
Applications states in part that the PTACs . . .may provide specialized
and professional assistance to individuals and businesses seeking to leamn
abut contracting and subcontracting opportunities . . . .” The paragraph
goes on to refer to the services to be provided and forther states,
“Participants in this program are expected to make a concerted effort to
see out and assist Small Businesses, Small Disadvantaged Businesses
(SDB), Women-Owned Small businesses (WOSB), Historically
Underutilized Business Zone (HUBZone) Small Business Concerns,
Service-disabled Veteran-owned Small Businesses, and Historically Black
Colleges and Minority Institutions (HBCU/Ms).” Many of the people in
the PTACS are former contracting officials within the government and
understand the policies and procedures and are able to explain these fo the
companies. Furthermore, assistance with understanding solicitation and
contract clauses as well as assisting with preparation of the bid is
provided. If a company is in need of management, accounting, or financial
assistance, the Small Business Development Centers (SBDCs) are
excellent organizations to turn to. Other helping organizations are the
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SBA, the Service Corps of Retired Executives (SCORE) and the business
assistance centers hosted by some government agencies.

Federal procurement law, statute versus regulation? From the standpoint
of the small business person attempting to comply with a requirement, it
matters little whether a procedure is established by law or regulation. If
the requirement is in the solicitation or contract, the small business person
must comply regardless of the basis or source. However, presumably it
would be easier to change a requirement established by regulation than it
would one established by law.

C. Procurement Legislation Before the Committee

1.

S.1994, the “Combined 8(a) and HUBZone Priority Preference Act.” This
is a bill that will assist both government procurement officials and the
small businesses in helping them understand the application of preferences
for these two programs. However, it is not clear that application of the
price preferences is mandated or just an option that can be used during the
award phase of the contract. Some financial managers may be reluctant to
allow payment of a premium, even if it is for a just cause, if application of
the preference is not mandated.

S.2466, the “Small Business Federal Contractors Safeguard Act. I applaud
recognition by this committee that contract bundling is a problem for
small businesses. This action to remedy this problem will be welcomed by
many small businesses throughout our country. Some officials within the
government deny that bundling is a problem and offer options such as
“teaming” or subcontracting with the successful prime contractor, neither
of which very often solves the problem for the small business. Too often
the small business finds itself locked out of the opportunity to compete for
government contracts, sometimes in situations where it has been
successfully performing for years. Clarifying the language and policy
surrounding bundling is a step in the right direction. However, additional
action is necessary to correct the basic problem that actually created the
bundling problem. That is the tremendous reduction of authorized
personnel spaces in the acquisition/procurement workforce over recent
years. Bundling has become one of the solutions to offset this problem, not
because officials wanted to prevent small businesses from receiving
contracts, but because they had to find efficiencies in utilization of the
personnel they still had in their organization. As mentioned above, the last
procurement organization I was assigned to in the Air Force has shrunk by
over 50% in the past several years. This creates tremendous pressure on
those procurement officials to still meet mission requirements in the most
economical and efficient way possible.

. The “Small and Disadvantaged Business Ombudsman Act.” This is clearly

recognized as a genuine effort to place more attention on achieving the
small business goals in the federal government marketplace. However, T
fear that the legislation does not go far enough in actually solving the
problem for the small business. The draft legislation does not address the
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consequences if agencies do not meet their goals, only that reports with
explanations will be made to the ombudsman. Most likely some form of
this report already exists within the government. At least that was my
experience. Close attention was given to meeting small business and other
goals (competition for example) and explanations had to be made up the
chain of command when missed. Also, it is not clear what is achieved by
raising the goal to 30% when the 23% goal is not now achieved. Again,
the main cause of the problem is the lack of adequately trained contracting
personnel and the solution is to provide legislation significantly
authorizing personnel increases. Short of that, this draft legislation will
only have minimum effect, if any, on improving the small business
participation performance.

4. Other legislative proposals and ideas. One area that could positively assist
in increasing small business participation concerns better publicizing the
procurements between $2,500 and $25,000. Currently, there is a good
system, FedBizOpps, for publicizing procurements over $25,000.
However, a very high percentage of procurement actions fall between
$2,500 and $25,000 and access to these acquisitions on a federal
government wide basis is quite bureaucratic and cumbersome to the small
business requiring accessing multiple web sites rather than having one,
such as FedBizOpps. A considerable amount of time could be saved by the
small business and most likely competition would increase if the
government agencies would provide similar publicizing for these
requirements. In the past when publicizing procurement actions often
depended on the mail system, there was a legitimate reason for not having
to publicize these requirements, but with the introduction of electronic
commerce technology, this problem no longer exists. Secondly, many very
small businesses as well as larger businesses struggle with the electronic
commerce (EC) technology requirements as it relates to government
contracting and other business endeavors. Most PTACs are not staffed to
the level necessary to provide substantial EC assistance beyond searching
for bidding opportunities and assisting with registrations and
administrative actions. However, the PTACs are extremely knowledgeable
about the need for this, already have an established database of small
businesses within their respective states and have the organizational
infrastructure. Additional funding provided to the PTAP for this purpose
would assist many small businesses immensely in EC.

In closing, I appreciate very much being invited to comment on your fine initiatives to
improve the participation of small business in the federal marketplace. I am most pleased
by this committee’s attention to these vital issues. The consequences of policy and
legislation in these areas are serious, both for the health of our economy that is fueled by
small business, and the strength of not only our armed forces, but our government as a
whole. I hope my comments have been helpful to you and I am available to answer any
questions or provide any additional information. Thank you.
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My name is Barbara Kasoff and I am co-founder and vice president of Women Impacting
Public Policy (WIPP). I want to thank you, Mr. Chairman, for inviting WIPP to
participate in the roundtable discussion, “Are Government Purchasing Policies Failing
Small Businesses?”. As a national bi-partisan non-profit public policy organization that
advocates on behalf of its membership of more than 250,000 small business owners
across the country, the majority of whom are women and minorities, WIPP is acutely
aware of the many shortcomings of government purchasing policies as they relate to
women and minority-owned businesses and appreciates the opportunity to take partin a

constructive environment.

Of utmost concern to WIPP and its members is the fact that even though Congress has
passed laws in recent years to help level the playing field as it relates to procurement
opportunities for small business owners, the enforcement and accountability of these laws
has fallen well short of their intentions. A specific example is the unexplained delays fn
the implementation of a contract setaside program for women-owned businesses as called
for in P.L. 106-554. As the Committee is aware, the Women’s Procurement Program was
established by Section 8(m) of the Small Business Act enacted into law in 2000 as a
direct means to increase the participation of women-owned small businesses in the
Federal procurement sector. But yet, more than 18 months later, the program remains a
program on paper only. The SBA claims that its study on proposed program regulations
raised “legal concerns” and had “statistical problems” and, as a result, has pulled the

study from consideration by the Office of Management and Budget.

Let me quickly recap WIPP’s efforts to move the process along: In April, WIPP
President Terry Neese participated in a conference call with SBA officials, including
Administrator Hector Barreto, regarding the study and the lack of implementation of the
Women’s Procurement Program. During the call, Mr. Barreto stated that, one, the
original study would be made public and that, two, a new study would be conducted.
Following the conference call, WIPP wrote a letter to Mr. Barreto, which we copied to
you, Mr. Chairman, and to Sen. Kit Bond, as ranking member. As you’ll recall, the letter

asked Mr. Barreto for a copy of the original study he said in the call would be made
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public, and asked for a timeline under which the new study would be conducted. To this
date, more than two months later, WIPP has yet to receive a response from Mr. Barreto or
anyone with the SBA. In fact, it appears that Mr. Barretto will “set aside” the Women’s
Procurement Program — a part of a law he’s required to comply with — and instead will
“pursue a variety of alternative approaches to providing enhanced opportunities for

women-owned businesses.”

We have been patient but our patience is running low. We believe the SBA is
stonewalling the implementation of the Women’s Procurement Program for
unexplainable reasons. As members of Congress, I hope you share the outrage felt by

WIPP and its members over this situation.

On a similar note, WIPP is aware of a similar recent letter from you, Mr. Chairman, and
Sen. Bond to Mr. Barreto requesting that he consider lifting the Clinton Administratioﬁ’s
three-year moratorium (which is now in its seventh year!) on Small Disadvantaged
Business (SDB) set-asides. In his response to your request, Mr. Barreto indicated recent
increases in the amount of procurement dollars going to SDBs make the set-asides
unnecessary. Yes, the amount of procurement dollars going to SBDs did nearly double
during the past six years, but let’s.not overlook that the amount still remains below the

statutory goal of 5 percent!

Everyone benefits from having small businesses and women-owned businesses involved
in federal procurement. Not only do government contracts provide much needed revenue
and opportunity for growth to these businesses but the involvement of small businesses
also ensures more competition for government contracts that equates to lower prices and
higher quality. That is why WIPP supports the idea behind S.2466, the “Small Business
Federal Contractors Safeguard Act,” which seeks to once and for all create a uniform
government policy that eliminates contract bundling. WIPP is also in support of S.1944,
the “Combined 8(a) and HUBZone Priority Preference Act” and look forward to seeing

its successful passage by both bodies of Congress.
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WIPP looks forward to hearing more about the yet-to-be-introduced “Small and
Disadvantaged Business Ombudsman Act” and appreciates your efforts, Mr. Chairman,
on behalf of small businesses. The appointment of an ombudsman or small business
“specialist” at each federal agency, whose sole responsibility was to see that mandated
SDB and women-owned business goals were met, might be an answer to the problem.
Also, somehow we’ve got to bridge the communication gap that obviously exists
between the federal procurement officers, prime contractors and small businesses.
Maybe the ombudsman or specialist could serve as a direct liaison between the agency’s

procurement office, prime contractors and small business owners.

Day in and day out we hear from WIPP members as they share their struggles and
frustrations at trying to break into the federal procurement arena. In a recent survey
among more than 1,500 women business owners, they were asked: “What is the best way
to ensure that women-owned businesses are awarded the Congressionally mandated 5 »
percent goal of federal contracts?” The resounding answer from more than 90 percent

was threefold: More accountability, strong leadership and more government set-asides.

In summary, it is abundantly clear that the federal agencies who have been charged with
fulfilling the Congressional mandates in regard to access to procurement opportunities for
small businesses, especially women and minority-owned businesses, are blatantly
ignoring these mandates. Unfortunately, the agencies are not going to comply on their
own. WIPP looks forward to working with the Committee to ensure America’s small
businesses and women-owned businesses get what they need: more accountability,

strong leadership and more government set-asides.

Thank you for including WIPP in today’s roundtable discussion. We always appreciate
the opportunity to address the Committee.
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ADDITIONAL WRITTEN COMMENTS BY WOMEN IMPACTING PUBLIC POLICY FOR THE
COMMITTEE ROUNDTABLE

ARE GOVERNMENT PURCHASING POLICIES FAILING SMALL BUSINESS?

Mr. Chairman: On behalf of Women Impacting Public Policy, (WIPP), we are re-
sponding to questions raised at the June 19 Roundtable Discussion, “Are Govern-
ment Purchasing Policies Failing Small Business?” Specifically, Women Impacting
Public Policy (WIPP) wants to go on record as supporting the draft language sub-
mitted by Chairman Kerry at the hearing regarding the creation of a Small and Dis-
advantaged Business Ombudsman for Procurement in the Small Business Adminis-
tration (SBA).

Women own more than 9 million businesses in this country, employ more than
27.5 million and contribute more than $3.6 trillion to the nation’s economy. Yet,
since the Federal Acquisition Streamlining Act, enacted 7 years ago, women-owned
firms have received, at most, 2.2 percent of all contracting dollars.

Given those statistics, our support for the creation of an Ombudsman for procure-
ment at the SBA should come as no surprise. There is no question in our members’
minds that the SDB Ombudsman should serve as a facilitator between Federal
agency procurement officers, small businesses (especially women-owned firms) and
prime contractors.

The interagency coordination required through each Federal agency’s Office of
Small and Disadvantaged Business Utilization (OSDBUs) in the proposed language,
should go a long way toward ensuring procurement goals for women-owned and mi-
nority-owned businesses are met. Toward that end, the confidentiality provision of
the proposed legislation is absolutely essential to making that happen.

WIPP understands that Committee members may differ on where to place the
Ombudsman within the SBA. We believe the Committee must make a judgment as
to where the Ombudsman can be the most effective independent voice for small and
disadvantaged business. Certainly, no Ombudsman can be effective unless he/she is
perceived to have enough authority and access to compel compliance among Federal
agencies and prime contractors. We feel certain the Ombudsman cannot be an effec-
tive voice for our members if he/she is hampered by the perception of being subject
to political pressures rather than being a true advocate for small and disadvantaged
businesses.

Finally, we support increasing the governmentwide small business goal from 23
percent to 30 percent. As Senator Bond indicated in his opening remarks at the
Roundtable, the government is not currently meeting the 23 percent goal. WIPP be-
lieves, however, raising the goal to 30 percent provides leadership from the Con-
gress that Federal agencies must continue to strive to work with small businesses.
At the same time, setting higher goals must be accompanied with a strong goal at-
tainment plan. The proposed legislation requires a plan from each agency on how
to meet the targets if they fail to do so. WIPP believes that consequences for failing
to meet the goals should be stronger than requiring a plan. Our small business own-
ers face much greater consequences when they fail to meet their business targets.
Failure to meet business goals results in lost revenue for small businesses. In the
private sector, failure of employees to meet company goals and objects results in lost
jobs. We suggest that Congress consider a similar model for the agencies. Those
agencies failing to meet their goals, should face a decrease in their budget by a cor-
responding amount. We urge the Committee to explore stronger enforcement meas-
ures for agencies failing to meet their small business goals.
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6/29/02

Additional comments of the HUBZone Contractors National Council for the Record
of the Roundtable on 6/19/02 of the United States Senate Committee on Small
Business & Entrepreneurship

Regarding S 2466 Small Business Federal Contractor Safeguard Act

This bill requires Federal Departments to put forth benefits of consclidation actions over
$2 million. We recommend these benefit studies be released to the public after they are
conducted by the Departments. They could be posted on a Department web site or
incorporated into the RFP. This will give the public a better understanding of what is
consolidated and why. It will also require Departments to conduct meaningful studies.
At a minimum, the Department should be required to forward a copy to the SBA.

Regarding Sec 2 (3) CONTRACT TEAMING item (C) states “NO EFFECT ON
STATUS AS A SMALL BUSINESS CONCERN...” This Council is concerned that this
may be interpreted to allow a very small business to team with a very large business and
bypass or avoid the small business affiliation and other current SBA regulations designed
to protect small businesses from having to compete against large businesses with » small
business “front.” This should not be allowed.

Specific language items:

In Sec. 2 (B) Necessary and Justified—"the head of an agency may...” does the word
“agency” mean the head of the contracting agency or does it mean the head of the
Federal Department (such as the Secretary of Labor).

In Sec. 2 (C) (i) we recommend that the words “current market research that
demonstrates” be changed to “ current market research that clearly and convincingly
demonstrates”

Draft Bill---Smail and Disadvantaged Business Ombudsman Act

In general, this Council strongly supports many of the concepts of the proposed bill.
However, we are very concerned with the creation of a néw organization within SBA that
will focus on Government contract matters as required by the draft bill. This Council
recommends that all new govemment contracting missions and functions be assigned to
the SBA Associste Deputy Administrator Government Contracting and Business
Development. This cutrent organization is the main organization within the SBA
focussed on small business Government contracting matters. This Council does not want
to dilute this organization’s responsibilities and authority regarding contracting. We
recommend assigning the stated tasks for the Ombudsman to the Associate Deputy
Administrator Government Contracting and Business Development and providing ample
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new resources to meet the requirements of the bill. The tequirements for the
Ombudsman as written in the draft bill are all very worthwhile and this Council fully
endorses the missions assigned to the Ombudsman in the draft bill.

This Council would like to see more small business contracting—particularly within the
HUBZone community. An increase to 30% all at once may be a little bit too much—we
do not want to discourage the Agencies from trying to achieve their goal. We
recommend the Committee consider raising the HUBZone portion of the goal to 4% and
the overall goal to approximately 27% in this increment, In a few years, as the
Departments achieve 27%, the goal could be raised again to 30%.

§.1944 Combined 8(2) and HUBZone Priority Preference Act
> Sole Source Threshold Increase- concur with this aspect of the bill.

» Price Evaluation Preference (PEP) — This Council fecls that the combined 20% is too
great but we do support some form of a combined price evaluation preference in full
and open competitions—somewhere between 11% and 17% is probably the correct
amount. We recommend 14%.

» Priority Preference—HCNC strongly does not concur.

What does “comparable™ mean--identical, similar, or capable of being compared? If one
student gets a “A” in the course and the other gets a “C” are they comparable? Don’t
Jeave it up to the SBA or the FAR Council to interpret what the intent of Congress was?

More importantly than the definition of “comparable”(unless you select identical), 81994
will move to create a super class of firms—"the haves” (2 certifications) and the “have
nots” (only 1 certification).

¥f the Senate passes this bill, you will creato this problem in the H_[{BZone community
and we have enough problems. The HUBZone Program is a competition-based Program.
Sole source is virtually non-existent today in the HUBZone Pr_ogram‘ H(I_B:Zone firms
depend on the economic forees of the marketplace for thfeir survival. The bill’s proposed
market “interference” may very well end Program participation for 80% of the HUBZone
firmas (the have nots).

that the priotity preference provisions be changed to allow for’the &ual
z‘e/:tirf?::mffnnin‘io get a gery t3&:11; slight preferﬁnce/adVantag? when cf:mpetmtg in'a
HUBZone set-aside or an 8(a) competitive procurement. This very sh‘ght i];;ebeme
should be limited to 1% price advantage. Any pxeferex_xc’e more. than this will be vir‘);
harroful to the HUBZone set-aside program. This Council’s view is that thhaui' any tt il
preference, dual certified firms get special p'ret:;rugnc.es alrez;iy-—;}h:);x g:tv t;y pa:;lzﬁ:;t;aan o

and the 8(z) Programs! s is enough. :

‘:t(;tel:nt;et? [ri?ﬁ?fl;etmdiﬁonal (m)arket forces within the HUBZone set-aside or the 8(a)
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competitive Program and we urge the Committes to ensure this aspect of the bill is
eliminated or reduced to a 1% price advantage!

Thank you for the opportunity to share our views with the Committee.
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Mr. Chairman, Senator Bond and Members of the Committee:

Thank you for the opportunity to be part of this roundtable discussion on small
businesses. On behalf of Women First National Legislative Committee (“Women First), I
am pleased to submit this statement for the record in response to your roundtable
discussion “Are Government Purchasing Policies Hurting Small Business?” I am also
pleased to respond to any and all policies that support women-owned small business
entrepreneurs.

First, Women First is a national advocacy organization that represents the
interests of women-owned businesses certified to participate in the United States
Department of Transportation’s (USDOT) Disadvantaged Business Enterprise; (DBE)
program, and such businesses that participate in similar State and local disadvantaged
business programs. Women First was established in 1985 for the purposes of advocating
the plight of women-owned businesses in the highway, transit and airport construction
industries. As you may be aware, women-owned businesses are presumed to be socially
and economically disadvantaged within the USDOT DBE program. Women-owned
businesses have been part of the DBE program since 1987, and to date have successfully
competed for prime and subcontracting opportunities within the transportation
con;truction arena.

Women First has also played a major role in other advocacy areas affecting
women-owned small business contractors. For example, Women First has provided
advocacy assistance to accomplish the following:

e Added women to the DBE Program in 1987.
o Successfully advocated for changes to the old DBE regulations that discriminated

against women.
e Subsequent Reauthorizations of the DBE Program.
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o Development of New USDOT DBE Regulations and Goals.

* 1999 Memorandum of Understanding (MOU) between USDOT & United States
Small Business Administration (SBA).

e  Worked closely with the Department of Justice on Adarand related issues and
defense of Adarand v Mineta.

e 2000 Executive Order Supporting Women-Owned Businesses Access to
Procurement.

o “Seat at the Table,” National Women’s Business Council.

1 believe the USDOT DBE program has vastly improved government
contracting opportunities for women-owned small businesses. The DBE program is not a
set-aside program, but rather a goals oriented (10 % combined for minorities and women)
program that encourages prime and subcontracting opportunities for qualified women
contractors. Further, the DBE program has withstood Adarand constitutional challenges

and its regulations are narrowly tailored to ensure constitutional protection.

RESPONSE TO ROUNDTABLE QUESTIONS

In response to several of your roundtable questions, Women First submits the following:
A. Federal prime and subcontracting goals:
(1) Why is meeting small business goals important?

Federal contracting goals provide a standard for which agencies, both
federal and state, should meet to ensure fair competition among
government contractors. Without contracting goals, federal, state and local
agencies would return to the “Good Old Boy” days of personal
preferences and “contractor nepotism”. The problem with goals is not the
requirement for them, but rather the lack of enforceability. Without
appropriate enforceability, oversight and prioritization, goals are in effect

useless.
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To ensure appropriate effect---fair and equal opportunity to compete for
federal contracts--- SBA should have greater authority to enforce small
business goals. Such authority could include exclusive arbitration over
contract set-asides, strategies, consolidations and protest processes.
Further, Small Business Utilization personnel located and controlled by

. each federal agency should report to and be controlled by SBA.
Otherwise, such utilization personnel will promote their respective
agency’s interest and not that necessarily of small businesses.

(2) How accurate is goal reporting? Are there specific areas where
improvement can be made? :

The main problem with goal reporting is SBA’s inability to verify the goal
numbers and the accuracy of the data collected for both prime and
subcontracting activity. Further, goal reporting can be somewhat
misleading. For example, a small business owned by an 8(a) HUBZone
women—owned contractor is counted four times for purposes of small
business goals: a small business, a SDB, a HUBZone company and
women-owned. Another misleading example is how SDB totals are
counted. SDB numbers include not only certified SDB and 8(a) contract
dollars, but also small business contracts awarded to minorities who may
or may not participate in certified disadvantaged programs. Thus, it is
possible that minority small businesses that are not certified as
disadvantaged businesses are being counted as SDBs.

SBA simply lacks the means and personnel to independently verify the

data collected by OFPP. This has traditionally been a problem for SBA
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and the inability to verify such data places SBA at a great disadvantage.
SBA also lacks the ability to enforce MOU’s relating to the 8(a) BD
program between jtself and other federal agencies. Thus it is difficult, if
not impossible, for SBA to. properly analyze the business development
activities of 8(a) firms that receive contracting assistance.

To ensure greater compliance, it is my opinion that SBA, at its highest
levels and in conjunction with OMB, should challenge other federal
agencies to meet the goal requirements of 15 U.S.C. 644. In addition, SBA
should establish a quarterly reporting system that assists agencies with
their goal progress or lack thereof. Without greater resources ‘;md
advocacy at the highest levels, SBA is simply “in the dark” as to whether
small business goals are being properly obtained, and is thus subject to the
subjective calculations and determinations of the other agencies. In

essence, it is analogous to allowing the students to grade themselves.

Why is the federal government failing to achieve small business goals and
who is accountable for goal achievement?

Again, the lack of enforceability, resources, appropriate advocacy and
prioritization is an underlying problem with goal achievement. SBA is
limited by its lack of real enforcement powers and resources.

Other Issues. Women Small Business Goals

Women small business goals are simply not being obtained. Although
since 1994 both the White House and the Congress have undertaken
efforts to improve women-owned government contracting opportunities, it

appears the actual implementation of such efforts has failed miserably.
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To improve women government contracting opportunities, I believe there
should be a legislative program specifically established at SBA or the

| Department of Commerce that targets women-owned contractors. This
program should provide business development opportunities such as sole
source and set-aside competitive contracting, a mentor-protégé program,
joint venturing opportunities, an annual women’s contacting forum like
“Small Business Week” or “MED Week”, increased financing
opportunities and greater enforceability of prime and subcontracting goalé.
1 believe a women-owned small business program (i.e. similar to the DBE
program) will demonstrate that the Executive Branch and Congress are
serious about women-owned small business goal requirements.

B. Improving the SBA’s small business contracting programs
(1) What are the hurdles to small business participation, and how does

government policy help or hurt?

Small business hurdles are as follows: access to federal markets,
financing, marketability, discrimination, personal preferences of
contracting officers, lack of appropriate enforceability powers, contract
bundling-consolidation, subcontracting requireménts, and price
competition. Government policy provides more help than # hurdles. T
believe a “laissez faire” government approach would hurt and not assist
small businesses. Again, the problem with small business opportunities
and development lies with SBA’s inability and limited resources to

enforce §§15 U.S.C. 644 and 637. In addition to greater enforceability
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powers, there must also be a commitment by the highest levels of SBA
and the Executive Branch to ensure that such goals are obtained.

Where can small businesses turn to for help when problems arise?

Certainly for purposes of government contracting assistance, SBA and its
national district offices, Procurement Center Representatives (PCRs),
Business Opportunity Specialist (BOSs) and other SBA representatives
can provide some front line assistance. However, by the time SBA is
forced to become engaged with such problems, the “horse is out of the
barn” sort of speak and it becomes very difficult for SBA to successfully
protect small business interests. Also, small business utﬂizatioﬁ personnel
located at each federal agency should report to SBA and a greater number
of PCRs should be hired nationally to facilitate opportunities for small
businesses. Again, resources, advocacy, and enforceability powers play a
major role in this process.

Federal procurement law, s;catute versus regulation?

Certainly new federal statutes that provide greater SBA enforcement
powers will assist small businesses and goal achievement. Current
regulations, in my opinion, are consistent with the limitations and
requirements of current statutes. Regulations are not the issue; rather, it is

the inability of SBA to enforce the goal requirements.
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(4) Other issues.
Subcontracting goals and enforceability of subcontracting plans remain an
issue for small businesses. It is also important that SBA is appropriated the
resources to evaluate and collect subcontracting data.
C. Procurement legislation before the Committee

(1) S.1994 the “Combined 8(a) and HUBZone Priority Preference Act.”

This Bill appears to provide greater government contracting opportunities
for 8(a)-HUBZone certified small businesses both for set-aside 8(a) and
HUBZone contracting and open and unrestricted contracting. However,
since there are relatively few such businesses at this time, I belie\;e the
initial impact may be minimal. This Bill should increase the number of suc};
businesses and I assume this is the other purpose of the Bill--- to encourage
8(a)-HUBZone joint certification. The new sole source threshold should
benefit both 8(a) and HUBZone companies.

(2) S. 2466 the “Small Business Federal Contractors Safeguard Act.”

The premise for this Bill is well intended and should increase small business
contracting opportunities. However, I believe this Bill lacks appropriate
enforcement power on part of SBA to challenge consolidations above $2
and $5 million and retains with the contracting agency the exclusive
authority to determine the reasonability of such procurement strategy. It
appears to me this Bill may be burdensome to both SBA and other Federal

agencies without providing any real relief to small businesses.
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A more effective Bill could provide a core central procurement strategy that
requires agencies to provide specific types of prime and subcontracts for
qualified small businesses, such as civilian agency contracts up to $5 million
that includes consolidation conditions and other prime and subcontracting
opportunities for contracts above $ 5 million; perhaps even goal
enhancements opportunities for agencies that provide contracts above $10
miltion.

(3) The “Small and Disadvantaged Business Ombudsman Act.”

This proposed Bill should provide a necessary advocate for small
disadvantaged businesses. However, with powers to report, review, analyze
and to coordinate without the agency authority to enforce will simply
establish yet another person or entity that celebrates the problem without the
ability or resources to fix it. Further, the 8(a) program office should be
provided increased funding for advocacy activities relating to small
disadvantaged businesses without having to incur greater expense for
additional advocate offices.

(4) Other legislative proposal and ideas

* For purposes of meeting women contracting goals, legislate
Executive Order 13157 signed by President William Jefferson
Clinton on May 25, 2000.

¢ Develop effective MOUs between SBA and other federal agencies to
facilitate opportunities for women-owned businesses.

 Strengthen the federal subcontracting program by eliminating
subcontracting plan requirements and enforcing contractual goals.

s Develop a women’s government contracting program for those
industries where women are determined to be disadvantaged.
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Strengthen all certification programs and streamline or consolidate
the certification processes among all agencies.

Adjust the counting and tracking procedures for contracting goal
achievements.

Better monitor “best value” contracts.

Legislate enforcement procedures for prime and subcontracting
goals.
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Statement of the American Subcontractors Association
Senate Committee on Small Business and Entrepreneurship
Roundtable
Are Government Purchasing Policies Failing Small Business?
June 19, 2002

Senator Kerry and members of the Committee, thank you for the
opportunity to appear at this Roundtable to discuss some of the issues
surrounding federal procurement which impact specialty contracting and

subcontractors in the construction industry.

My name is James Turpin and | represent the American Subcontractors
Association (ASA). ASA is a non-profit membership trade association
representing subcontractors and specialty trade contractors. We are the only-
construction trade association that concentrates exclusively on the business

issues affecting all subcontractors and specialty trade contractors.

As the largest owner and purchaser of construction services, the federal
government is in a unique position to set both the tone and precedent for the rest
of the economy. For that reason, the actions of the federal government take on

even more significance than in many other parts of the economy.

In addition to the issues contained in the call for this meeting, we would
like to bring to your attention some additional purchasing practices that
adversely impact the companies we represent. These include bid-shopping on
federal construction contracts, extending payment protections to cover federal

grants, and expanding the use of direct disbursement as a method of payment.



142

Bid-shopping

The competitive bidding system used for federal construction is based on
the award of a contract to the lowest responsive and responsible bidder.
Unfortunately, the actual result is often different because of a practice known as
bid-shopping. When this occurs the integrity of the entire system is
compromised.

At the same time, such a manipulation deprives taxpayers of the full
benefit of fair competition among contractors and subcontractors and too often
results in poor quality of work. The reduced subcontract cost is not passed on to
the owner, in this case the federal government — they simply go to increase the

profit of the general contractor.

As far back as 1995, the Associated General Contractors of America, the
American Subcontractors Association, and the Associated Specialty Contractors
joined in opposing this practice. At that time, those organizations said the
following:

Bid shopping or bid peddling are abhorrent business practices that
threaten the integrity of the competitive bidding system....

The bid amount of one competitor should not be divulged to
another before the award of the subcontract or order, nor should it be
used by the contractor to secure a lower proposal from another bidder on
that project.

| asked that the complete text of this Guideline be included in the record.

In response to this prevalent practice, our organization is supporting HR

1859, The Construction Quality Assurance Act. The measure proposed by Rep.
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Paul Kanjorksi (D, PA) and 23 co-sponsors would do the following:

Prohibit any contractor or subcontractor from participating in the practice
of bid-shopping.
Any invitation to bid by the Federal government shall include a clause
explicitly prohibiting the practice of bid-shopping.
A contracting officer who becomes aware of a violation can either
o Cancel the contract
o Impose treble damages.
Proof of violation on two occasions in a five year period will result in
debarment or suspension.
The legislation is being supported by a broad group of specialty contractor
organizations representing a cross section of those performing federal work. 1
ask that a copy of the legislation and a list of the current co-sponsors be included

in the record.

A more detailed history of the issue is included in an article by T.J.
Ferrantella entitled “Bid-shopping and Bid-peddling: It May Be Legal: But Its

Certainly Not Ethical.” | ask that this articie be included in the record.

We hope to get companion legislation to HR 1859 introduced in the
Senate. We look forward to working with you in coming up with a workable

solution to this problem.

Payment Protection on Federal Grants

Slow payment on public construction contributes to cash flow problems of
contractors and subcontractors. Prior to the early 1980’s, subcontractors faced

with uncertain payment schedules were forced to consider the worse case
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scenario when pricing their bids. The 1988 amends to the Prompt Payment Act
of 1982 made it clear that subcontractors, in additional to general contractors,
were entitled to prompt payment of invoices submitted to the Federal
government. This law affirmed prompt payment of subcontractors as serving
the interests of the federal construction owner.

While many states have followed the model of the federal government in
passing prompt payment legislation, the terms and strength of these [aws vary
greatly. For that reason, ASA supports legislation to extend the protections of
the federal Prompt Payment Act to federal grant programs. This would
guarantee uniform protections on jobs involving federal funding. Whén
subcontractors can count on timély payment, owners using federal funds will s;ee
the speed of delivery, the quality of service, and the
price, all improve to their benefit. Federal legislation on this subject has been
considered since at least the 103" Congress. We hope this issue will now be

addressed and clarified.

Direct Disbursements

The traditional payment system creates cash flow problems for
subcontractors. An alternative system, known as direct disbursement, is
frequently used in some parts of the country. The federal government
‘experimented with the idea on a pilot basis in the late 1980’s but soon
abandoned the effort.

There is a need for a better system of handling construction payments

which will:
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protect the government and the subcontractor

speed the flow of funds to those performing the work

preserve the ability of the general contractor to control the job.

Direct disbursement meets that need. Under the direct disbursement
method, the construction owner or its agent pays all service and major materials
providers for a construction project directly. Once the general contractor

certifies that a subcontractor has properly completed a portion of his work, the

subcontractor is paid directly by the owner or its agent.

Direct disbursement can be used for any type of construction project. As |

indicated, it has worked successfully in both the public and private sector.

In short, direct disbursement brings greater accountability to construction
financing. Because of this, ASA supports the use of direct disbursements in lieu
of the traditional payment system in construction. With advancements in
technology as well as the commitment of the federal government to streamlining
the procurement process, the time is right to give serious consideration to direct

disbursement on federal construction projects.

Again, we thank you for the opportunity to appear at this roundtable and to
raise these issues with the Committee. As an integral part of the construction
industry, we look forward to working with the committee in a positive way to
benefit the federal government, the companies we represent, and ultimately the

taxpayer, the ultimate consumer of federal building services.
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Guideline on

Bid Shopping and Bid Peddling

Bid shopping or bid peddling are abhorrent busi-
ness practices that threaten the integrity of the com-
petitive bidding system that serves the construction
industry and the economy so well

The bid amount of one competitor should not be
divulged to another before the award of the subcon-
tract or order, nor should it be used by the contractor
to secure a lower proposal from another bidder on
that project (bid shopping). Neither should the sub-

contractor or supplier request information from the
contractor regarding any subbid in order to submit a
lower proposal on that project (bid peddling).

The Associated General Contractors of America,
the American Subconiractors Association, and the
Associated Specialty Contractors oppose these prac-
tices.

1995
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COSPONSORS(23), ALPHABETICAL {followed by Cosponsors withdrawn]:  (Sort: by date)

Rep Andrews, Robert E. - 5/16/2001  Rep Baird, Brian - 5/2/2002

Rep Berkley, Shelley - 3/13/2002 ~ Rep Bonior, David E. - 6/13/2002
Rep Davis, Danny K. - 6/5/2002 Rep Filner, Bob - 1/24/2002

Rep Gonzalez, Charles A. - 6/13/2002  Rep Hinchey, Maurice D. - 5/16/2001
Rep Horn, Stephen - 5/16/2001 Rep Isracl, Steve - 4/10/2002
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Construction Quality Assurance Act of 2001 (Introduced in House)
HR 1859 TH
107th CONGRESS
1st Session
H. R. 1859

To assure quality and best value with respect to Federal construction projects by prohibiting the practice
known as bid shopping.

IN THE HOUSE OF REPRESENTATIVES
May 16, 2001
Mr. KANJORSKI (for himself, Mr. Horn, Mrs. Maloney of New York, Mr. Sanders, Mr. Kucinich, Mr.

Hinchey, Mr. Pallone, and Mr. Andrews) introduced the following bill; which was referred to the
Committee on Government Reform

A BILL

To assure quality and best value with respect to Federal construction projects by prohibiting the practice
known as bid shopping.

Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the *Construction Quality Assurance Act of 2001".
SEC. 2. FINDINGS.

Congress finds the following:

http://thomas.loc.gov/cgi-bin/query/z?c107:H.R.1859: 6/17/02
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(1) Certain unfair and undesirable practices, known as bid shopping, have arisen between
contractors and subcontractors from time to time in construction work for the Pederal
Government.

(2) Bid shopping threatens the integrity of the competitive bid systemn, which well serves the
construction industry and the economy.

(3) Bid shopping deprives taxpayers of the full benefits of fair competition among
coniractors and subcontractors, and often results in poor quality of material and
workmanship to the detriment of the public.

(4) Because when bid shopping occurs the cost savings gained are not passed on to the
Federal Government, while the simultaneous reduction in quality and value are passed on,
the procurement practices of the Federal Government should be modified to prohibit bid
shopping.

SEC. 3. DEFINITIONS.
In this Act:

(1) CONTRACT- The term “contract’ means any contract with the Federal Government,
exceeding $1,000,000 in amount, for the construction, alteration, or repair of any public
building or public work of the United States.

(2) BID SHOPPING- The term “bid shopping' means the practice of a contractor asking,
requiring, or otherwise pressuring a subcontractor to lower bids for subcontracts, or
accepting lower bids from subcontractors, after submitting a bid without passing the savings
from the lower bids back to the Federal Government.

(3) CONTRACTOR- The term “contractor' means an individnal or entity that has been
awarded a contract by the Federal Government.

(4) SUBCONTRACTOR- The term "subcontractor’ means an individual or entity with
whom a bidder on a contract proposes to enter into a subcontract for manufacturing,
supplying, fabricating, installing, or otherwise performing with respect to the contract,
whether the work is to be performed by the subcontractor at the construction site or off the
site.

SEC. 4. PROHIBITION AGAINST BID SHOPPING.

(2) IN GENERAL.- No contractor or subcontractor shall participate in the practice of bid shopping
with respect to a contract.

(b) NOTICE REQUIREMENT- Any invitation to bid or request for proposal issued by the
Federal Government with respect to a contract shall include a clanse explicitly prohibiting the
practice of bid shopping and specifying the penalties for violating the prohibition against bid
shopping,

SEC. 5. PENALTIES.

hittpr//thomas.loc. govicgi-bin/query/z7c 107 H.R.1859: 6/17/02
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(a) IN GENERAL- A contracting officer who becomes aware of a violation of the prohibition
described in section 4(a) shall exercise the option of--

(1) canceling the contract; or

(2) imposing liquidated damages, the amount of which shall be 3 times the difference
between the subcontractor's final bid before the award of the contract and the ultimate price
of the subcontracted work.

(b) GROUNDS FOR SUSPENSION OR DEBARMENT- The imposition of liquidated damages
on a contractor with respect to 2 contracts within a 5-year period shall be deemed to be adequate
evidence of the commission of an offense indicating a lack of business integrity or business
honesty that seriously and directly affects the present responsibility of a Government contractor
within the meaning of part 9.4 of the Federal Acquisition Regulation (Debarment, Suspension,
and Eligibility) (49 CFR 9.4).

SEC. 6. IMPLEMENTATION THROUGH THE FEDERAL ACQUISITION
REGULATION.

The Federal Acquisition Regulation shall be modified to provide appropriate solicitation
provisions, contract clauses, and investigatory procedures to implement this Act.

SEC. 7. EFFECTIVE DATE.

This Act shall apply with respect to contracts awarded on or after the date of the beginning of the
first fiscal quarter beginning more than 90 days after the date of the enactment of this Act.
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Prev Hit Back HomePage
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Doc Contents
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8id Shopping and &id Peddiing:
1t may be legal. Sul s cerainly not ethicall

T. J. Ferrantelia

In 1995, the Assoclate General Contactors of America,
the American Subconiraciors Association, and the
vAssociared Speciilty Conwactors issued this jeine
stamement on the issue of bid shopping and bid peddling:

“Bid :Iiapping or bid peddiing are abhorrent business
pracrices thar threcten the integrity of the competitive
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bidding sysiem that serves the construction industry and -

the economy so well,

“The bid amount of one competitor should not be

divulged 1o another hefore the award of the subeontract -

or order, nor should it be used by the contracior i secure
a lower proposal from another bidder on thar project (bid
shopping). Neither should the subcontrocior or supplier
request information from the contaclor regarding any
subbid in order to subniit a lawer proposal on thar profect
bid peddiing).

“The Assoclated General Contractors of America, the
American  Subcontractor’s  Association, and  the

dssociared - Specialty  Conn oppose  these
pracrices.” :

The stement by irself is. remardble since it is wre o
find sch agreement on any issue within the construction
indusery, Ftmay be d to have such a Ty

of bid shopping, e rmay be sble w increass the
project’s profit by piting ons subcommasiors
proposal agalust another's and buying owr the
aubuodiaet o dess thau the amount weludad i e
general contractor’sbid to the owner,

The subcontractor whe becomeS subject to bid
shopping or wha engages in bid peddling is able to
reduce his cost only if his bid was “padded” with
uwamecessary costs, i be 8 willing o accept &
reduced profit on this work, or e plans to deliver
less than originally proposed.

Further, bid shopping and bid peddling are unfikr business

bidder who submited the lowest, vesponsive price on or
before bid day,

"Amprmunalptamneofcunmcnonmqma

perspective that is long-term end xelationskip-based, with
2 focus on the ideal of client Saxvice, Practices such as

. bid shopping and bid peddlifig cannot sustain long-ferm

wmim:B relstionships  between  conmactors  amd
and these p  axe not in the client™s

best interest
The History of Legistarion to Curtail Bid Shappiig
Bid shopping and bid peddiing are not new problews snd

a&wmpmmnmmmwmmghlegﬂmnm
ﬂnmsxmn promdnns on mc projects thag they fand.

worded, definitive mémmpmpamdjoinﬁy by soms of
the indusay’s leading voices.

Whﬂemsjumtsmte;ncmmuchesmmmof:bemnceps
oszd shoppm, and bid we ¢an mrm o the

Professional Estmators (ASPE) for
of thess abb il

ot

maore

¥

-

contreet. @ controclor  confacrs  Several

b actors of the same discipline in an gffort
reduce the previously quoréd price.

Bid peddling Toccurs when a sub-bidder
approaches o general comracior who has been
awarded a project with the intent of voluntarily
« lowering the oviginal price below the price level
established on bid day. This action implies that the
subconsractor's arzgmal mce was either padded or

-

incorrect.”
Tt is a shamerm. jon based ' persp that
fosters bid shopping and bid peddling.

The yeaend naactor’s morivaton 10 big shopisa
shorr-term inerease in profit. Through the process

Bid shopping “accurs when, after the award of the .

legistati ding in Congress 1 curiail
&aseamitmauﬁdmalcmmmpmem The
history of legislative action or administrative procednes
shuwsthemdumywmﬂmgmmmemmyetnmr
developing an induswy-wide solution.

Tn 193, Congress fxst took 8 ook at the idea of “bid
listing” to cunail the praciices of bid shopping and bid
peddling. Under severat proposals made i the 1930°s, 2

subcontractor substitution would have required approval

. by the federal contracting officer.

In 1938, both Honses of C <}
tequmngbidhsﬁngbmnwasvemedby&eu?m:ﬂmt
Frankin R ofa, thar req:
foderal agencies b

There was a concerm fhat the Tegisiation would create
administrative headaches.

During the World War T years, the issue of bid Hsting or
other legislation to curail bid shopping/peddling was
deferred, In the 19507, the issue received considerable
attention from Congress but @o legisiative acton was
waken,



In 1963, the General Smnces Admmzsuaunn (GSA)
dopted a polity thar i
their subconwactors within 48 hours after the subxmmm

of bids for mow GSA projects valued in excess of .

$150,000. The GSA revised these adminiswative
procadures in 1963 to requiré bid lisings by the dime ox?
bid opening, A June 4, 1965 GSA press release explal
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d) “can be effectively deterred in Federal
constucion by modifying the Federg!
Acquisition Regulation to requite bid
listing™ .

When the zssuc of bxd Bsting hecame cnmcnumns,

the scrion was being tken “as a sip 10 help elimiate e
practice of “bid shopping’ by prime contactors for
Federal projecs™, A

Also in 1963, the Deparupent of the ¥uerior adopted a.
simitar bidt Hsting policy and in a November 13, 1963

pmssr&easemwSeawyUdaﬂmdmepohcywas .

“designad to p ‘ stability in sub
and 1o elim s far as possible the practd
‘bxdpeddh.ng Inaveryrealms;tlwpnhcvns

Yol

ﬁeGSAmwedhdhmngmnllSBwhenxtwas
on the belief that “bidding problems and
pmxes{sx&ammmcﬁsﬁngofsubmnmm

progrant
GSA srm‘ed the ch:mgc would “simp!ify limcmement
pracedures, reduce paperwork burdens assoctued with
procurement., oot eliminare  powenrial delays  and
financial losses experienced as a yesult of the Hsting
requirement”. (Quotes taken from the wstimeny of David
A, Drabkin, Depuy Associate Adminiswator, Office of
Acqmsmun Policy. Ofice of Govemmentwide Policy,
G34, In & satement before fhe Subtomumies on
Gevernment Mansgemest, Toformation, and Technology
Coramiee of Government Reform, U, S. House of
Representaives, July 13, 2000}

[n 2000, Represenmtive Paul E. Kanjorski (D-PA)
sponsored HLR. 4012, the “Coosomction Quality
Assurance Act of 20007, which explained: -

“Bid shopping and bid peddiing

a3

of the comy
Hid systemfer constraction that benefits

d new
200l a8 E’.R 1838, whmh. is now known as th;.
“Ci

Quality A Act of 2001°, HR.

1839 does not reguire bid Hsting bur it gives the

ing officer the authorily to tke action whea bid
shopping is detected,

The bill stas amntracungdﬂcerwho becames awam

“of & viclation....shall exercise the option of

the Federal Government, the construction
industy, and the eoonomy of tie Usited

Swaresas a whale;
‘b) “depm'e taxpayers of the benefirs of full
A open p among prosy ive
‘ cand  sub for the
porformance  of Federal  constuction
projectsy

the dangers of substandand p
snbsumnenafimerquainymmzﬂs,am

other demmcnml cost-cutting pxacuc:s by
am 13 substituted sub o
wd ’

“expose Federal consvurction projects -
erformance,

1) “canceling the contract; or

2} “imposh ges, the amount
. nfwhxchshallbe:hreemnmrheé;ﬁfermce
? between the subeontmeror”s fina) bid before
the sward of the coniract and the whimam
price of the subcontraced work™ .

“The bill forther provides for suspension or debarmpnt of 8
conteactor who is found guilty of bid shopping on any tero
contmets within a-five-year period.

This new bill contains language that summanzm the
problems of bid shopping:

1} *“Cenain unfiv and undesirable practices,
knasm as bid shopping, hmsf: arisEn
and
ﬁomamemumzmmsmmmmxkﬁar
the Federal Governument. -
“Bid shopping threatens the mmegrity of
the compefiive bid system, which well
sexves the constoaction infusty and the
€Conomy.
“Big shopping deprives taxpayers of the
ful! bepefits of fair competiion among
contmeters sl subconixactors, wud aien
resnits in poor quality of material and
_ workmanship fo the demiment of the
iblic,

“n,

5

3

LS] when bid shopping ocenrs the
cost savings pained are wot passed on (¢
the Federal Govermmumt, while the
simultenzous reductionr In guoliy and
value are passed om, Ihe procurement
proctices of the Federsl Govemmems
should be wodified to prohibic bid

shopping.” (Emphasis added)

HX 1859 highlights the ethical concerns of bid shopping
ar bid peddling: The parties who engage in bid shuppmg
and/or bid peddling heve every incentive o reduce e



quality of the final pryject in order to make up the
difference betiveen the ordginal bid and the final cost.

-Even in those occurrences where the original plans and
specifications are not compromised as a regult of bid
shapping, de sb-bidder who diligently prepared 3 price
thar became a part of a general contractor’s bid deserves
i, ethical weamment. ‘This does ot scour when a bid is

. shopped or peddied and the work is awarded to anather

sub-bidder.

The Ohjection to Bid Listing
“Fhe gbjection tn bid listing may be sunmarized na ®w

simpie concepts: ~ risk, poor planning, and compaxable
price.

JIn a perfect world, constuction plans are prepared

pmpeﬁyandacmuate!y buyasnfconstmchunsemnw
have e sl and
they have the ﬁmdxng available o pay for their proposed
projects.  Furder, the plans and specifications ave
imegrated as searaless documents, there is adequate time
allowed o bid the project, and the owner's design
professional is available ducing the bid proceds'te provide
amdarﬁcenonorwumnm&cplmsandm

Unfornumasely, the world of construction is rarely perfect,
As 3 zesuk, the world of consteuction s dsky. And the
risk begins ax the bidding stage.

Over the pasi twenty ymrs, mnmmon pmjm and
ply more
complicated aad risky, Mnmusk:shemvmsfeue&
dm-ndielineﬁomowmanddﬁignmmgnexﬂ
contractors to subcontactors. At the same time, maxy
owners have reduced Shir fn-biowse enginscring and
design yafls asbomanvmmentagmwandpmam
awners alike have downsized.

Thaedevelnpmmmmhndadxmxmpmonthe
qnahwofplnnsandspecxﬁmnms.wmckmcmsmm
risk thar is by the Asa
result, aleeruative methods of project dadivery ave
inzreasing, such as dedign/build where one party asmumes
full responsibility for the design and conswuction of 2
prject.  Another alternative that is becoming more
widespread Is Construcrion Managersent (C0D, where the
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CM surves as the gwaer’s agest with a Sduciary |

obligatian to the awner,

Today. it's not wausual for a conteacior to have one week
or less bersveen the time that a request for proposal is sent
and the umthepmpunlsarewe. Fax machines, email,
and CAD drawings transmitted via Inernet are all tools
that facilitate s kind of fast paced environment,
Uaforumarely, these advanced wols don’t always provide
for better planning; Wey provide Yot Ughizr dendlines,

Tight deadiines and poor project planning increase
bidding risle. Where once thers was time to fully clarify a
h "s quotation through &% fon and inguiry,
today Uhat time may nor available uniil after the bid dare.
For this reasan, the Pre-Award or Scope Review Meting
: 2 pime and sub tor has b
a necessary practice. Here, the prme and sub can sit
down amnd discuss the scope of wod, cluily the
assumptions made by the paxties, and make a comparison
all with the chjective of determining “comparable price”,

The A Saclety 6f Professi (ASPE)
dafines “comparshle price” as “the price which accurarsly
xzflects to the prime biddera scope of work companable to
the ather sub-bidders in ot wade”. The ASPE guidelines
furthey state:

5 Toess

“Tiis the prime bidder's responsibility to vaderstand
xhccompbmsuupenfmdcbemghdbythemb—
bidder and to ¢ ine the vakue of adj ©
2 subbidder’s price which ymst br made to
compare with other prices, it this way, sub-biddar
_prices are judged “applesto apples™.

“When negotiating a contract, it is the sub-hidder's
responsibility to ~provide accurate prices for
legitimate scope additions and deletions, where
npecessary, and Bot to use such pricing cus
opportunity to bid peddle”

¥ all this were possible befors bid day, bid Bering conld
‘become an industry standard. For now, there is a need for
leadership on e issue her with a spong
1o ethical standscd

The Ouner’s Role

Buoyers of constmction. services can have a sigificant
influence on the practice bid shopping/bid peddling.
Flowever, among buyers of construction serviess there
may be an acceptance of the idea of bid shdpping. In
Ocwber 16, 2{)01 Iznm‘ @ Rep. Ksn}azs!a, a

posmnn thai, unfommamly,
accept

“The bidding process is
necessarily competitive...

mary uwnm seem lO
at ol swges,

After miard of the comract 1o the general
contructor, ¥ is acceprable for the gemeral
contractor 1o then aiflempt lo negoliare furiher
with irs suppliersisubconiraciors who had
submitted proposals in an aftempt to get the best
deal on a given subcontract. Thar contracie!
reigtionship is whelly between the gemeral
comproctor and its suppliersisubzomiractors .
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(We are) never part of the negotz‘aﬁan& betwaen
¢he general contractor and Subconmractors, thus
we hm:e ho rofe in derermmmg the fairness of

Ownexs must also understand that they, too, are victims of
bid shopping and bid peddling and toke 2 swong stnd
againse these practices.  The federal government, as the
yaron's largest purchaser of construction services has
heen upder pressore to take 3 position of leadership on the
maner of bid shopping and bid peddling since the 1930°s.

" Unforuparely, wp to this point in tme, the industry hasn't
bean able to agree on the method. The:mswarmyhem
e successful passage ol HUR. 18539,

The Development of Ethical Srandardv Jor Construction

Suang leadership from buyers of constuction services
will help reform the unethical practives of bid shopping
and bid peddling. However, the solution is a strong
commitment 1 ethical conduct by the professioasls who
work within the construction indusiy., -

The need for strong sthics in construction as well as the
" need for other reforms lead to the establishment of the
American Tostinuee of Convuctons (AICY i 1973 In
1994, the ATC established &ts Construgctar Certification
Comumission. which grants the professional credentials of
Asgocare Constrocter (AC) and Certified Professional
Consoerer {CPC). Past of AIC's credentialing process
mcludes a means of disciplining a construction
fonal who in unethical cond

13 B!

€anmr£aﬁﬁmﬁmisagxwwingmmmm35
finding significant supporr in university programs that
teach, constrction. - Soon, we will have a generation of
prafessional constctors who have been indoctrinated as
a pan of their formal taining with the need for a
commignent 1o ethical conduct, .

In the meantime, buyers of construction gervices must
:ecvgx\nedxa:meymaybeatnskwhenmmmm
engage in bid shopping/bid as stated
S0 cleaxty in HR, 1859, “when bidmppmg ociurs the
cost savings goined are not passed on 1o the {project
owmsr), wihile the simultaneons reduction in quality and
value are passed on.” .

Abzmz the mmhor:

- T.J. Ferrantella, MBA. CPC, s 8 prmmpa! of the
Engineered Companiss, which ave based n Hanmond,
Indiana and onthe ion of heavy/elvit
and d proj Mr, F T s also Chat of
the Constructor Certification Coramission of the
Americon Institurs of Construetors, which is based in St.
Peersburg, Florida. He can be reached via emaﬂ at
Hfensiengincrrciicn.con).
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SUBMITTED BY:

HENRY T. WILFONG, JR., MBA, CPA
PRESIDENT, NATIONAL ASSOCIATION OF SMALL DISADVANTAGED BUSINESSES

TO THE COMMITTEE ON SMALL BUSINESS AND ENTREPRENEURSHIP-UNITED
STATES SENATE

Roundtable:
"Are Government Purchasing Policies Hurting Small Business?"

Wednesday, June 19, 2002
9:00 a.m. - 11:00 p.m.
428A Russell Senate Office Building

MONITORING, ENFORCEMENT OF COMPLIANCE:

While the Laws Congress passes are important, their importance pales and is of little or no value,
if they are not implemented by the Administrating Government and complied with by the
Agencies and the private sector which serves the government.

The unfortunate reality is that laws regarding contracting with small and firms owned by socially
and economically disadvantaged individuals, are poorly monitored and woefully ill-enforced.
They are, in short, not paid much attention to.

There needs to be an attitudinal adjustment. We do not believe that laws which relate to making
the playing field level for small and disadvantaged businesses are taken as seriously as others.
The why, we know not. However, of the is, there is little doubt.

It is not our intent to criticize any particular individuals or group of individuals, for their past
errors in judgment. We'll accept that they made honest mistakes about how to clear up an
abundance of past discriminatory practices. How long, however, are we to allow folk to scratch
their heads, and wonder why "those folks" can't make it, now that those discriminatory
practices have been removed? Why can't they be truly competitive, now that the shackles have
been taken off?

It's really very simple to some of us. While the overt shackles have been pretty much removed
from minorities and women, in most instances the shackles have not been removed from the
minds of those who make value decisions about the capability of competing firms, and
individuals. The "process”, used so long to exclude minorities and women, has been changed
little, if at all.

A greater and more stringent Congressional Oversight, would make significant difference, in
how laws are implemented, and compliance is enforced. In line with that thinking, you ocught
strengthen the OSDBU offices' role throughout the federal government.
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FEDERAL PRIME AND SUBCONTRACTING GOALS/WHY THEY'RE SO
IMPORTANT/WHY THE GOVERNMENT IS FAILING TO MEET THEM:

Much of the failure of the Government to meet the goals are illustrated by what happened with
the SDB Seasides letter written by the Chair and Ranking Member of this Committee to the SBA
Administrator, a few months ago.

We sincerely thank the Chairman and Ranking Member for their recommending to SBA
Administrator Hector Barreto that the SDB Moratorium, set by the prior Administration, be
revisited. We agree with the Senators' assessment that a two-year term, which was set seven
years ago, ought be lifted, without further ado. We don't know quite how to explain it, but we
feel something is wrong when the Government can set up a 2-year term, and have that term go
on infinitum. The Moratorium has, in effect, become a prohibition. Something ain't right with
that.

We are pleased that you asked, but we regret that you found it necessary to do so. It is our
opinion that SBA should have reported to you, their intention to revisit what the prior
Administration did, and to determine whether the 7 year-old Moratorium is still legally binding.
It is perhaps inevitable that this question will have to be decided by the Courts. We wish

that willing minds could agree to do what is right and equitable. This is particularly so, if they,
like the SBA, are supposed to be our "Advocates". Goals are important in that they are
measuring tools in determining whether the intent of Congress is being met. 8(a) goals, SDB
goals, HUBZone goals, and no other kinds of goals, actually are intended to measure "maximum
practicable utilization", as desired by Public Law 95-507. We accept the goals, not as an end
unto themselves. Rather they are merely the "measurements towards achievement". But,
accepting them as the end defeats the whole purpose.

Never forget. The purpose is not to make goals. The purpose of minority business development
programs is, to make the playing field level, by promoting the competitive viability of firms
owned by socially and economically disadvantaged individuals.

So, rather than concentrating so much on the "statistical figure", we ought concentrate more on
the "capability development" achieved by firms. We need to determine if there are firms that
were NOT afforded maximum practicable opportunities. HEY, don't tell us that can't be
measured. Of course it can. If you don't know how, we know several good CPA firms that are
excellent at doing that kind of thing.

In any event, we think that the Administrator was guilty of blindly accepting the "Statistics
Achieved", rather than seeking "Maximum Practicable Utilization". What further exacerbates the
problem is the possible lack of accuracy of the statistics presented. If things are so good, why
does our SDB Community feel so bad?

We think the Administrator erred seriously, in concentrating on the amount reached in
determining that SDB set-asides are unnecessary.” It is our humble opinion, based upon years of
experience in this arena, that the $9.4 billion purportedly achieved in FY2001 for SDB Federal
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procurement, should have been more like $15 billion, in order to claim achievement of the
maximum practicable utilization goal.

We are of the opinion that what the SBA Administrator did is typical of what all too many
Government officials, and even Congress Members, do. They accept the "minimum" goal as the
ceiling. Thus, they end up establishing quotas. Goals are not meant to be quotas, and we must not
allow them to be perceived as such, by practice.

IMPROVING THE SBA'S SMALL BUSINESS CONTRACTING PROGRAMS:

One of the major problems in maximizing the participation of small and disadvantaged
businesses in the program are based upon the perception, due to experiences, that the SBA is not
a "user friendly" Agency. Over and over, our members and others we know, treat going to SBA
for help, like going into the lion's den. Perhaps they overreact, and that would be their failing.
However, perhaps their trepidations are well-founded. For now, one of the perceptions prevalent
in the SDB Community is, there is no place to turn to for help when problems arise. It is our
hope that The Ombudsman at SBA will go a long way in solving that problem. It is our firm
belief that one of the major failings of SBA. in recent years has been its failure to adequately
"advocate" the interests of small and disadvantaged businesses in other Government agencies.

The legislation requirement that each Federal agency's OSDBU shall cooperate with the SDB
Ombudsman, will go a long way in motivating the OSDBU to carry out his or her
responsibilities. In addition, it will provide the OSDBU, with some "CYA" resources that have
been absent in recent years. At the same time, nothing in the Act is intended to replace or
diminish the role of the OSDBUSs at each Federal agency.

The SDB Ombudsman will help in making the playing field level in both the Federal sector, and
in that large private sector which serves the federal government. Part of the Ombudsman's duties
will be to "track and report on complaints received from small business firms regarding their
treatment by Federal procuring agencies and non-small business prime contractors”. This

has been greatly needed for a long time.

Finally, the SBA has ill-used, or failed to use valuable tools, that it already has, for making the
playing field level. For example, SBA has the 8(a) Mentor-Program, but who's to know. It is a
virtual secret, to the outside world. Furthermore , many inside SBA are not aware of its
existence, much less its value.

The Mentor-Protege Program, in conjunction with better use of 8(d), could greatly enhance the
participation and future not only of 8(a) firms, but also Women-Owned-Businesses, Veteran-
Owned-Businesses, HUBZone businesses, and almost anyone else in the portfolio.

Much of it has to do with an attitudinal adjustment.....
SBA did not include, in its HUBZone Regulations, the priority- preference for those firms which

are both 8(a) and HUBZone. And they issued guidance that states that the priority-preference has
no statutory provision to support its creation.
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‘We support Chairman Kerry's previously stated intention to introduce legislation which will
rectify the situation by creating a statutory priority-preference for firms that have both an 8(a)BD
and a HUBZone certification. We agree with the Chairman that this provision as a win-win for
the 8(2)BD and HUBZone contracting communities.

Respectfully submitted

Henry T. Wilfong Jr., MBA, CPA

President, NASDB

Current or Former Positions:

Pasadena, CA City Councilman

California Council on Criminal Justice

Associate Administrator MSB/COD, SBA

Member, National Council on Policy Review

Member, NASA Advisory Council

Chair, NASA Minority Business Resource Advisory Committee
Member, Presidential Task Force on International Private Enterprise
Member, Bush-Cheney Transition Team-SBA Advisory Group
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ASSOCIATION OF SMALL BUSINESS DEVELOPMENT CENTERS,
July 16, 2002.

Hon. JOHN F. KERRY, Chairman,
Committee on Small Business and Entrepreneurship,
U.S. Senate

DEAR MR. CHAIRMAN: I am writing in strong support of the National Small Busi-
ness Regulatory Assistance Act, S.2483. As you know, this legislation establishes a
pilot program to award competitive grants to 20 selected Small Business Develop-
ment Centers (SBDCs) to provide regulatory compliance assistance to small busi-
nesses. With these grants, the SBDCs would form partnerships with Federal compli-
ance programs, provide education and training, and offer free compliance counseling
to small businesses. The legislation also provides privacy protections to small busi-
ness owners who seek assistance under the pilot program, and also extends privacy
guarantees to all small businesses that seek assistance from their local SBDCs.

SBDCs are in a unique position to provide regulatory assistance to small busi-
nesses. With more than 1,000 centers across the nation, the SBDC network assists
about 600,000 small business owners each year in face-to-face counseling and train-
ing, in addition to hundreds of thousands more small businesses that SBDCs assist
through the mail, telephone, fax-on-demand and e-mail.

Small business owners try to comply with government regulations. Many small
businesses are family-owned and operated. Small business employees are frequently
family or friends of the same employer. Small business owners do not want their
employees working in unsafe workplaces, and they want their children to grow up
in a clean and healthy environment. However, small business owners may not know
what is expected of them and how they can comply with regulations in a cost-effec-
tive manner.

Legislation similar to S.2483 was passed by the House of Representatives by voice
vote on October 2 of last year, with strong, bi-partisan support from the House Com-
mittee on Small Business. S.2483, which you are cosponsoring, includes changes to
the House-passed bill that are supported by the ASBDC. These changes include
technical corrections, an improved funding formula to distribute grants more evenly
among grant recipients, improved study provisions, and clarification of privacy pro-
tections. I sincerely appreciate your openess in working with the ASBDC on these
kc)hﬁmges, and I want to commend John DaSilva of your staff for his work on this

111.

S. 2483 recognizes the very real need of small- and medium-size employers for reg-
ulatory compliance assistance. Thank you for your leadership on this important
small business development legislation.

Sincerely,
DoN WILSON,
President.



