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COMPETITION IN THE
TELECOMMUNICATIONS INDUSTRY

TUESDAY, JANUARY 14, 2003

U.S. SENATE,
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
Washington, DC.

The Committee met, pursuant to notice, at 9:30 a.m. in room SR—
253, Russell Senate Office Building, Hon. Ernest F. Hollings,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. ERNEST F. HOLLINGS,
U.S. SENATOR FROM SOUTH CAROLINA

Chairman HOLLINGS. Good morning. The Committee will please
come to order. The Committee is privileged this morning to have
the full Federal Communications Commission. We welcome you.
And let me make an opening statement here.

Chairman Powell testified in front of the Appropriation Sub-
committee meeting last March and stated that FCC’s fundamental
mission was to implement the Communications Act as amended.
And yet, I read in the Washington Post this month that one of
those amendments, specifically the 1996 Telecommunications Act,
was an experiment, according to Chairman Powell.

I think one of the biggest difficulties we have in the Congress is
the lack of a sense of history. Let me remind everyone that it took
4 years, quite a struggle, to enact the 1996 Act. What we had was
the deregulation of a monopoly, a monopoly that had 100 percent
of the last line into the home and business. And, of course, instant
deregulation would have just extended and established that monop-
oly in the market, and there would be no competition, or really de-
regulation.

At the same time, the United States of America had, and I think
still has, the best communications system in the world, and we did
not want to decimate the local Bell companies, the local service.
And so, it was not intended as a total deregulation. We were trying
to sort of deregulate it in steps—and mindful all the time that the
public had built up these monopolies. Senator Wyden, Senator
McCain, all of us, Chairman Powell, we all owned the seven Bells.
They were built up with rate-paying charges.

So we got together with the Bell companies and the competition.
The competition, of course, being long distance. And it had been de-
regulated by Judge Greene, and very successfully so. They were
down a third in size, and making three times the profit. And yet,
the Bell companies kept saying that they wanted to get into long
distance. And we had, at this Committee level, over a 4-year pe-
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riod, the Bell companies on—I think it was on a Friday, and the
long distance on Monday—meeting intermittently with the Com-
mittee staff, and the left hand knew what the right hand was
doing. There were going to be no tricks. Everybody had the power.
The long distance had the power. The Bell companies had the
power politically to kill the initiative, the bill itself. We realized
that.

So their lawyers drew this up, sections 251 and 271. And right
to the point, when they talk about low cost, that is why I men-
tioned the fact that we owned them. And how do you get competi-
tion going except to get the just and reasonable prices or a discount
so that we can get some kind of competition started up against
these mammoth Bell holdings.

And they wrote it, but they lied. They did not have any idea of
trying to get into long distance. And instead, as their letters had
indicated that they would be in within a year—and I have those
letters in my file—that they were going to get into long distance.
They immediately questioned the constitutionality of what they
had written, and held us up in the courts for some three years.

Then they tried every trick in the book that you could think of.
They said that they—instead of competing, were going to combine,
and they merged the seven companies into four. They talked about
rural America. I can see that chairman of the board of U.S. West
sitting in my office. He wanted to get into rural America. And the
morning paper showed that he was selling off rural American,
rural properties out there in Colorado as fast as he could. It was
a pure sham.

The next thing we heard was data, “Data was not contemplated.
Data was not contemplated.” And when we showed that it was
mentioned 428 times at the hearings and in the Act and everything
else, then they moved to Tauzin-Dingell and broadband. They were
telling us that they could not afford to expand broadband, but de-
regulation would allow it. And at the same time, they were telling
the market, where Chairman Powell visits regularly, that, oh, no,
they were getting out of broadband—and, in fact, 70 percent of the
business DSL lines that had been discovered over some 20 years
ago, and that they had in their properties, and only extended when
they got competition from the cable crowd. So then, they moved to
parity, cable versus the Bells. And now they say that they need in-
vestment, “What we need is jobs.” They will try every trick in the
book.

The fact of the matter is that the 1996 Act has been a measured
success. There is not any question that we have lowered greatly the
barriers to entry of all segments of communication. We have fos-
tered extensive innovation and made possible the explosive growth
of the network in the Bell companies themselves. Bells have in-
vested some $100 billion since the Act. Cable have invested some
60 billion. The CLECs, some 60 billion. In fact, one witness before
the Committee says, “We are over-invested is our problem,” that
they have got 2 trillion in optic fiber and other cable equipment in
the ground and extended, and the return on that investment is
only about 300 million a year, so the tremendous over-investment
problem.
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And the particular company that cries and whines that they are
going broke—my friend, Mr. Whitaker, out there at SBC, he is
rated the tenth among the Fortune 500 in profits, 14th in size,
going broke, selling below cost. I wish I could get a business and
set it up that way, where I could become tenth largest in the coun-
try in profits.

So we know that they have really been going forward as fast as
they can. Now, what has happened is that the largest long-distance
operator—third largest in the country, I think; I had notes here—
is Verizon. And the other companies are doing extremely well, but
the orders that the FCC may soon implement in the Committee’s
consideration could destroy competition at the very time that it is
beginning to take hold. In fact, just exactly that.

I noticed in the morning paper here—unless there is objection—
the Bell monopolies pushed to disconnect competition in USA
Today—we will include that, which is even a better statement than
mine on this particular score.

[The information referred to follows:]

USA Today, January 14, 2003

BELL MONOPOLIES PUSH TO DISCONNECT COMPETITION

Our view: Public is asked to give up phone rate cuts for vague promises.

Seven years ago, Congress set out to break up the local Bell telephone monopolies
and bring competition to consumers’ homes. But just as states are finally figuring
out how to make that promise a reality, and some communities are seeing phone
bills drop, federal regulators may unplug the competitors at the behest of the four
Bell monopolies.

The Bells want to gut rules spurring competition that were enacted in the wake
of the 1996 Telecommunications Act. They require the Bells to rent their networks
at reasonable prices to potential rivals that may want to offer local phone service
but can’t afford to set up their own phone networks.

For years, the law wasn’t an issue because states let the Bells charge exorbitant
fees that kept competitors out of their markets. Now that several states are ordering
them to cut their network fees, competition is emerging, and phone rates are de-
creasing. On Monday, AT&T announced plans to compete in Washington, D.C., after
the local government cut the charges for tapping into the network operated by
Verizon. Nationwide, 11-percent of local phone lines were serviced by competitors
through last June, nearly double their share two years earlier.

Faced with the first real threat to their grip on local service, Verizon and the
other Bells are crying to the Federal Communications Commission (FCC) that
they’re forced to rent their networks at a loss. They want to go back to the way
it was: higher fees for rivals and less choice for consumers.

Though a court-ordered decision won’t come for a month, all five FCC commis-
sioners have an opportunity to make clear which side they’re on when they testify
today at a hearing before the Senate Commerce Committee. If the Agency buys the
Bells’ argument, consumers stand to lose out on $9 billion in savings that competi-
tion could bring, according to a new report by the Competitive Telecommunications
Association, which represents Bell rivals. In Michigan, for example, competition
forced SBC Ameritech to cut rates 33 percent in June. In New York, where Verizon
competitors provide 25 percent of dial tones, customers save $700 million a year.

The advantages of ensuring an open field are obvious. Even so, the FCC has a
long history of undermining competition. Consider:

e Cable TV. For a decade starting in the mid-1960s, the FCC hampered develop-
ment of cable TV to protect the interests of local broadcasters, who saw cable
as a threat. Cable systems couldn’t show movies less than 10 years old or dupli-
cate programs on over-the-air stations. When the FCC finally lifted the road-
blocks, cable service exploded.

e Cellphones. The FCC delayed cellphone service nearly a decade, costing the
country $86 billion in economic benefits, according to a 1991 study by several
economists. Then in the 1980s and early 1990s, the commission limited the
number of providers to just two in most markets, thinking that best served con-
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sumers. When the FCC abandoned those restrictions in 1994, competition took
off, and prices plummeted.

e FM radio. The FCC hampered the spread of FM radio for decades. In 1945,
some 55 stations broadcast in FM to 400,000 receivers; but then the FCC de-
cided to give FM frequencies to TV. FM didn’t recover from that setback to be-
come a viable competitor to AM radio until the late 1960s.

The Bells hope to repeat history by persuading the FCC to let them charge com-
petitors higher prices for access to switches needed to direct calls to the right phone.
They claim that the states are forcing them to subsidize this piece of the network.
What’s needed instead, they argue, is for rivals to build their own networks to
produce “sustainable” competition.

Both arguments fall flat. The states base their access fees on the Bells’ own cost
data. And sustainable competition won’t emerge if competitors can’t even get in the
door. If the Bells are able to raise their fees, AT&T, MCI and others say they will
abandon efforts to break into local residential markets, leaving consumers once
again stuck with their monopoly provider.

What the Bells really want is as little competition as possible. Ever since the 1996
law was passed, they have tried to block rivals using an array of legal maneuvers
and technical tricks. Along the way, they racked up an astonishing $2 billion in fed-
eral and state fines for undermining competition. They also broke promises to com-
pete with other regional Bells in exchange for mergers that shrank the original
seven Bells into four.

Despite that past, FCC Chairman Michael Powell appears sympathetic to the
Bells’ pleadings. Recently, he has called for companies to move away from renting
phone networks and build their own.

Stripping away the current rules, however, would sacrifice real competition today
for the promise of consumer choices sometime in the future. The Bells’ track record
suggests such a future is dubious.

States increasingly are appealing to the FCC to do the right thing for consumers.
That’s a powerful call the commissioners would do well to answer.

Chairman HOLLINGS. But residential phone service—in almost 40
states, the state public service commissions, with their local exper-
tise, have set the terms by which the Bells must sell elements of
their networks to competitors. And now the FCC wants to take
away those elements. The Act permits this when the evidence
shows that they are no longer necessary. But absolutely we are just
getting in. The Bell companies still have at least 88 percent of that
last line into the home and business.

The determination, of course, is best made by local experts on a
market-to-market basis, and not by us up here in Washington. Yet,
the FCC is prepared to make an across the board determination
that some of the Bells’ unbundled network elements are no longer
necessary and disregard the opinion of the state public service com-
missions. This makes no sense. The PUCs are the ones the FCC
listens to before approving a Bell for 271. This has happened 35
times since the current Chairman became a Commissioner. The
PUCs are the ones who examine the economics and data to set the
rates for the Bells’ network elements. This framework was upheld
by the Supreme Court. The PUCs should be the ones to determine
when a Bell no longer has to provide a network element to competi-
tors at a discount in a particular market, not the FCC.

But worse, in broadband, the FCC is about to create a monopoly
in the small and medium business market and a duopoly in the
residential market by just saying, “Well, wait a minute. Tele-
communications is really information.” Now, come on. I mean, I
never heard of such shenanigans since I have been up here.

What does this mean? Without access to the Bell network for
broadband, competitors will close up shop. Small and medium busi-
nesses throughout America will have one choice for their tele-
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communications provider, and American homes will have, at best,
two. This is not the Telecommunications Act as they intended. The
preamble aspired about new telecommunications technologies—the
word “data” or “Internet” and “advanced services,” those words
were mentioned in the hearings, in the bills, and on the floor over
400 times. The Act hinged on competitors having access to the Bell
network on a just, reasonable, and nondiscriminatory rate whether
that network carried a phone conversation or dial-up Internet serv-
ice or high-speed data. This was not some hidden provision, some
secret bargain reached in the dark of night.

And now, despite this measured process Congress created, five
Commissioners appear ready to radically revise the rules of the
game all in the name of broadband and parity. And while you are
at it, you may eliminate the possibility that universal service could
ever support broadband. You are going to cut off the access of dis-
abled Americans to broadband services and thwart law enforce-
ment access to high-speed communications in a time of terror, all
protections that Congress intended to maintain in a high-speed
world.

Let me stop there, and I will put the rest of my statement in the
record, because you can see that we, at the committee level, are
quite disturbed and concerned over the process as scheduled. For
one thing, we have got—we have got—you know, Verizon is into
long distance—we have got the Bell companies coming into long
distance here in the District area. And we see, by the Chairman’s
prepared statement, that he is going to make a ruling in February
so that they cannot get to it in March. I will have to find out in
the morning paper. But we are having a dickens of a time here, at
the congressional level, playing catch-up ball with the FCC, not ad-
ministering the intent of Congress, but some wild ideas that they
are supposed to promote jobs. You are supposed to promote com-
petition—that they are supposed to promote investment—you are
supposed to promote competition. And just at the time that the Act
is really beginning to work, because of the delays of the Bell com-
panies, now you are going to reward them and expand their monop-
oly.

[The prepared statement of Chairman Hollings follows:]

PREPARED STATEMENT OF HON. ERNEST F. HOLLINGS,
U.S. SENATOR FROM SOUTH CAROLINA

Today we hear from the five FCC commissioners who are faced with several pend-
inﬁ proceedings that could radically revamp the future of the telecommunications
industry.

Competition is finally taking root across America. Millions of Americans are sign-
ing up for cheaper local phone service offered by competitors and the Bells dropping
their rates as much as 30 percent.

The Bells have received 271 approval in 35 states. They should be applauded. My
BellSouth deserves particular praise, as they are the first to have achieved compli-
ance throughout its region. Verizon is close behind and is already the 3rd biggest
provider of long distance services.

As competition begins to flourish, however, the cries of the Bells grow louder.
Their current strategy is to focus on two orders under consideration by the FCC that
could cap competition in the telecommunications industry at the very time it is be-
ginning to take hold.

Take residential phone service for example. In almost 40 states, the state PUCs,
with their local expertise, have set the terms by which the Bells must sell elements
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of their networks to competitors, who have signed up millions of local phone cus-
tomers.

Now the FCC wants to take away some of those elements. While the Act permits
this when evidence shows these elements are no longer necessary, that determina-
tion is best made by local experts on a market-by-market basis—not by those with
offices overlooking the Southeast Freeway.

According to last week’s Wall Street Journal, the FCC may make a national deter-
mination that some of the Bells’ unbundled network elements are no longer nec-
essary. Another Journal article urged consumers to sign up now for competitors’
service before the FCC takes it away.

This makes no sense. The PUCs are who the FCC listens to before approving a
Bell for 271. This has happened 35 times. The PUCs examine the economics and
data to set rates for the Bells’ network elements. The Supreme Court upheld this
framework. Similarly, the PUCs should determine, or greatly influence when a Bell
no lﬁnger has to provide an element to competitors at a discount in a particular
market.

Turning to broadband, the FCC is poised to create a monopoly in the small and
medium business market and a duopoly in the residential market by classifying
broadband as an information service.

What does this mean? Without reasonable access under section 251 to the Bell
nﬁtwork for broadband, you can forget about competitors. They will just close up
shop.

This is not what the Telecommunications Act intended. The preamble aspired
about new telecommunications technologies. The words “data” or “the Internet” or
“advanced services” were mentioned in the hearings, in the bills, and on the floor
over 400 times.

And the Act hinged on competitors having access to the Bell network on just, rea-
sonable, and nondiscriminatory rates, whether that network carried a phone con-
versation, a dial-up internet service, or high speed data.

This wasn’t some hidden provision, some secret bargain reached in the dark of
night. This was section 251. That was how competition was going to develop. If a
regulation was too stringent, the statute allowed forbearance to ease restrictions if
that would be in the public interest.

And now, despite that measured process, the FCC is considering radically revising
the rules of the game. All in the name of broadband and parity. This could also
eliminate the possibility that universal service could ever support broadband, cut off
access for disabled Americans to broadband services, and thwart law enforcement
access to high speed communications in a time of terror—all of which Congress in-
tended to maintain in a high speed world.

Chairman Powell testified in front of our Appropriations Subcommittee hearing
last March and stated that the FCC’s fundamental mission was to implement the
Communications Act, as amended. He was right. And yet this month, I read in the
Washington Post that one of those amendments, specifically the 1996 Telecommuni-
cations Act, was an “experiment” according to Chairman Powell.

This experiment is finally beginning to work for American consumers, by reducing
at long last, the price of local phone service and providing meaningful choices.

We look forward to your testimony.

Chairman HOLLINGS. Senator McCain?

STATEMENT OF HON. JOHN McCAIN,
U.S. SENATOR FROM ARIZONA

Senator McCAIN. Thank you, Mr. Chairman. And I want to
thank the Commissioners for being here. For most of you, this is
your first opportunity to appear before us since your confirmation
hearing. We thank you for coming.

The telecommunications industry has been in a crisis for some
time now. The effect has been disastrous for stockholders, who
have seen trillions of dollars in capitalization evaporate. This crisis
also threatens the future of American technological innovation as
domestic suppliers lay off employees and cut back on research and
development. Meanwhile, American consumers continue to face es-
calating rates for services.
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From January 1996 to the present, the consumer price index has
risen 17.4 percent. Cable rates are up 47.2 percent. Local phone
rates are up 23.2 percent. Long distance rates are down 20 percent,
although there are indications that long distance companies will be
raising their rates in the very near future.

As stewards of U.S. communications policy, FCC Commissioners
can have a tremendous impact on the telecommunications sector
and the national economy. Never has this been more evident than
now. Last week, an article in the Wall Street Journal speculating
about your potential actions boosted certain stocks and deflated
others. You face monumental decisions in 2003 that will shape the
future of communications forever. I trust you will not make these
decisions lightly.

Finally, I want to thank you again for being here, but I also
would like to point out that one of the reasons why so much re-
sponsibility is borne by you is the failure of Congress to act legisla-
tively. We continue to see competing pieces of legislation favoring
one special interest or another because of massive campaign con-
tribution, which then prevents us from coming together and agree-
ing on what is best for the American people. I hope that we can,
as a Congress, reassert our rightful role legislatively, rather than
depend upon the FCC, as well qualified and as hardworking and
as dedicated as they may be.

I would urge my colleagues, since we will be asking questions of
all five Commissioners, to make our opening statements as brief as
possible.

Thank you, Mr. Chairman.

[The prepared statement of Senator McCain follows:]

PREPARED STATEMENT OF HON. JOHN MCCAIN, U.S. SENATOR FROM ARIZONA

Welcome, Commissioners. For most of you, this is the first opportunity you have
had to appear before us since your confirmation hearing. We thank you for coming.

The telecommunications industry has been in a state of crisis for some time now.
The effect has been disastrous for stockholders who have seen trillions of dollars in
capitalization evaporate. This crisis also threatens the future of American techno-
logical innovation as domestic suppliers lay off employees and cut back on research
and development. Meanwhile, American consumers continue to face escalating rates
for services.

As stewards of U.S. communications policy, FCC commissioners can have a tre-
mendous impact on the telecommunications sector and the national economy. Never
has this been more evident than now. Last week, an article in The Wall Street Jour-
nal speculating about your potential actions boosted certain stocks and deflated oth-
ers. You face monumental decisions in 2003 that will shape the future of commu-
nications forever. I trust you will not make these decisions lightly.

In particular, reports suggest that you will soon resolve a series of proceedings
affecting local telephone competition and broadband services. In these proceedings,
you face the difficult challenge of implementing the Telecommunications Act of
1996—which, in my view, is a flawed piece of legislation drafted by special interests.
Though the Act itself states that it was designed to “reduce regulation,” it has in-
stead resulted in thousands of new regulations, massive litigation, and millions of
dollars paid to lawyers and lobbyists. It took less than eight years to put a man
on the moon, but as we approach the 7th anniversary of the Telecommunications
Acic{, we have yet to see the fulfillment of the Act’s stated goals—and the clock is
ticking.

The same special interests responsible for drafting the Telecom Act still walk
these halls. The result has been legislative paralysis. So now all eyes are on you.
I ask you to look beyond these special interests, and make the decisions you believe
are in the best long-term interest of the American consumer.

I look forward to your testimony.
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Chairman HOLLINGS. Thank you.

The Chair has the following order—Senators Allen, Burns,
Brownback, Wyden, Lott, Lautenberg, Dorgan, Breaux, Hutchison,
and Boxer.

Senator Allen?

STATEMENT OF HON. GEORGE ALLEN,
U.S. SENATOR FROM VIRGINIA

Senator ALLEN. Thank you, Mr. Chairman. Thank you for calling
today’s hearing. And I thank all our very much respected, esteemed
FCC Commissioners for being here, Commissioners Abernathy,
Copps, Martin, Adelstein, and all led by our very skillful and im-
pressive Chairman, Michael Powell.

We are here to discuss the current state of the competition in the
telecommunications industry.

We all know all the bad news—the job losses, the debt loads, the
underutilization of capacity. And I think that one thing, though,
that we all can agree on with this bad situation is that we all talk
in a variety of different ways of deploying greater broadband capa-
bilities around the country and making sure that those Internet
connections will be available and utilized to help reinvigorate the
growth and the technology in the telecommunications enterprises.
And full deployment of broadband services clearly will substan-
tially change and significantly impact our society in so many dif-
ferent ways, whether in education, healthcare, commerce, enter-
tainment, or government services. Broadband deployment is a key
aspect of improving our Nation’s overall economy and competitive-
ness, as well.

Economists have talked about how many more jobs would be cre-
ated, $500 billion annually by 2006, an increased GDP. All of this
is obviously with the adoption of broadband, and promoting its de-
ployment will help spur our Nation’s economy now, and spur its
growth and sustain it in the future.

Now, during the past several years, much of the debate in Con-
gress over broadband services has focused on whether we should
support competition, versus deregulation, of telecommunications as
the best mechanism for encouraging broadband deployment. In my
opinion, the costly, strenuous debate that we have seen has
reached an unproductive stalemate, and fails to consider that other
technologies are available that can jumpstart consumer-driven in-
vestment and demand in broadband services.

I believe what has been missing from this discussion is the re-
lentless and invigorating power of innovation and promise of new
technologies. And while I support competitive telecommunications
environments and have been an advocate of Federal deregulation,
I think it is beneficial to shift the policy discussion away from this
debate and focus on something that is actually positive that Con-
gress can do to foster innovation, stimulate technology in telecom
sectors, and encourage the adoption of broadband services.

In an effort to move away from this stalemated debate and work
within the carefully crafted framework of the 1996 Telecommuni-
cations Act, today I will be introducing legislation with Senator
Boxer to foster a third alternative mode of broadband communica-
tion by making more unlicensed spectrum available for exciting
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new wireless broadband technologies. This means that you can
move around with your laptop in your house the same way that
you move around with your cordless telephone. The same would
apply if you are in an airport or any other Wi-Fi enabled hotspot.
In my view, these innovations in advancement in the wireless area,
the unlicensed wireless area, or radio-based devices, or otherwise
referred to as Wi-Fi, offer an additional means of delivering data
at high speed and also allow new business models for delivering
broadband connectivity to emerge. By using existing advances in
technologies that are spectrally efficient, like cognitive radios and
dynamic frequency selection, and creating an environment that en-
courages further innovations in wireless broadband devices, our
hope—Senator Boxer’s hope and mine—with this legislation is to
increase consumer demand of broadband devices and stimulate
telecom and technology sectors, as well as the overall economy.

Now, I understand, Mr. Chairman that the focus of this hearing
is competition in the communications—telecommunications areas.
It is a very important proceeding currently before the Commission
these days. But I am hopeful that the Commissioners will reserve
some time to comment on emerging technologies, such as Wi-Fi,
since our legislation will certainly involve the Federal Communica-
tions Commission.

Thank you very much.

Senator MCCAIN. I would, again, urge my colleagues to make
their opening statements short. It is now 5 minutes, 10 minutes,
of 10 o’clock and we have not yet heard a word from the witnesses.

Chairman HOLLINGS. Right. Senator Burns?

STATEMENT OF HON. CONRAD BURNS,
U.S. SENATOR FROM MONTANA

Senator BURNS. Thank you very much, Mr. Chairman. This is
the way to start out the new year. I will submit my statement.

I did want to pick up on what Senator Allen said, and I have a
great deal of interest in that, and also your comments on the his-
tory of the 1996 Act. I think four years is pretty conservative. I
think it started back in 1989 when, in this room—and I was sitting
way down there—we offered a little competition to the cables. That
is when I think that we realized that we were going to have to do
something about the telecommunications industry, we had a 1935
law trying to regulate 1990s technologies, and it just was not work-
ing.

I will be offering a broadband bill later on today—we are intro-
ducing with my colleague, Senator Baucus—and it is similar to the
bill that I proudly cosponsored with Senator Rockefeller in the last
session, and it has to do with a, to create a temporary tax incentive
for providers in the form of expensing, allowing the immediate de-
duction of capital expenditure in the first year of service rather
than depreciating an investment over time.

We have taken a look that, Senator Baucus is one of the primary
people on the Finance Committee. We think it has a good chance
of passage, and I think it offers a way that we will see build-out,
especially in the rural areas, as the recovery of some of that money
that is invested.
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When providers build out next-generation broadband networks,
which are typically more expensive, the bill would provide a 100
percent expensing. This legislation generally mirrors the
broadband tax-credit legislation that, of course, Senator Rockefeller
and I introduced in the last Congress. I'm looking forward to that.

I'm continuing to work on E-911. I think from the tenor of the
questions today, you will find that you will just about understand
what the opening statements are all about.

Again, I thank you, Mr. Chairman, for holding this hearing, and
I thank the Commission for coming down today. We do not do
enough of these kind of visits, and it seems like it always attracts
quite a lot of crowd whenever we do.

So, thank you very much, and I will submit the rest of my state-
ment.

[The prepared statement of Senator Burns follows:]

PREPARED STATEMENT OF HON. CONRAD BURNS, U.S. SENATOR FROM MONTANA

Mr. Chairman, thank you. I am pleased that we have begun the new Congress
with a hearing of such importance and with such a distinguished panel of Commis-
sioners.

In 1996, my colleagues and I wrote a law to bring telecommunications competi-
tion—and the lower prices and innovative services that come with it—to all Ameri-
cans. In doing so, we were very conscious of the tremendous benefits that resulted
from bringing competition to the long distance market. Indeed, the 1996 Act did
bring positive economic results and helped to fuel the economic boom of the late
1990s. There was a telecom explosion in the marketplace, even as parties pursued
litigation to settle once and for all a regulatory scheme that would be used to imple-
ment the Act. It brought us incredible, cutting edge technologies and new services
at affordable prices.

Back in 1995 and 1996, we realized that local phone competitors would need some
help to compete against century-old incumbents, and that they would need time to
gain customers before they could be expected to stand on their own. We also realized
that we needed to provide incentives to the incumbents to open their networks to
competition. Recognizing that simple marketplace reality, we provided competitors
with three different ways to enter the market and laid out a framework that would
allow the Regional Bell Operating Companies the opportunity to enter into the long
distance market. We also struck a balance between federal and state authority that
gave the states an important and continuing role in promoting local phone competi-
tion.

I continue to believe that the Act is fundamentally sound and that its core prin-
ciples should be implemented. I look forward to the feedback of the Commissioners
as they complete their work on the difficult and complex triennial review process.
Like the Act itself, any decision on local competition rules should be the product of
consensus on the Commission. Further, it should go without saying that any such
decision should be true to the words and spirit of the Act.

One of my top priorities is making certain every household and business in Mon-
tana has access to high speed Internet service. We must make certain that everyone
in rural America has access to the same digital services enjoyed by those who live
in urban areas. We can’t effectively grow our economy, create new jobs, guarantee
access to advanced health care services and provide new educational opportunities
to our children until we make sure high speed Internet access is available across
this Nation.

The availability of broadband, particularly in rural areas, is an issue about which
I feel very strongly, and upon which I will be very focused this year as Chairman
of the Senate Communications Subcommittee. In this regard, I want to take a mo-
ment to make my colleagues aware of legislation I am introducing today to provide
tax incentives to accelerate the deployment of high-speed Internet access in Mon-
tana and across the country.

The broadband bill I am introducing today with my colleague Senator Baucus and
a bipartisan coalition would create a temporary tax incentive for providers in the
form of “expensing”—allowing an immediate deduction of a capital expenditure in
the first year of service rather than depreciating that investment over time. In the
case of “current generation” broadband investments in rural and underserved areas,
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the bill would allow 50 percent expensing of the investment, with the rest to be de-
preciated according to normal depreciation schedules. When providers build out
“next generation” broadband networks, which are typically more expensive, the bill
would provide for 100 percent expensing.

This legislation generally mirrors the broadband tax credit legislation introduced
by my friend from West Virginia, Senator Rockefeller, in the last Congress, of which
I was a proud and original cosponsor. I am going to be working on this issue very
aggressively in the 108th Congress as well as a number of other important telecom
initiatives including spectrum reform, eliminating the scourge of junk e-mail and
continuing E-911 implementation issues. I intend to unveil the full Communications
Subcommittee agenda for the 108th Congress, the “NexGenTen,” tomorrow morning.
This agenda will focus on bringing the benefits of the information age to all Ameri-
cans.

One area which is benefitting from healthy competition is in the area of video pro-
gramming. A decade ago if you had problems with your cable service, you really
didn’t have a good alternative. But that’s not the case today. EchoStar and DirecTV
offer 500 channels of digital video and CD quality music. In fact, close to 35 percent
of Montana households subscribe to a direct broadcast satellite service, the highest
penetration rate in the Nation. Additionally, even though cable doesn’t reach every
household in Montana, where cable is deployed, they compete head to head with sat-
ellite providers. That competition makes certain my constituents have a choice. The
market discipline imposed by competition is far more effective in protecting con-
sumers than any government regulation. That is one of the reasons I have been
such a strong proponent of Multichannel Video Distribution and Data Services
(MVDDS) and co-sponsored legislation in the 107th Congress that would have al-
lowed this new entrant to compete in the marketplace.

There are other wonderful side effects of competition . . . one is that it forces
companies to innovate in order to keep their customers and attract new ones. That’s
just what the cable industry and DBS providers are doing; investing billions to up-
grade their systems in order to offer new services like high speed Internet access
to thousands of Montanans that would otherwise go without.

Finally, I should add a note of good news, as it is always gratifying when we pass
a piece of legislation and it accomplishes our original aim. As we discuss rural
broadband deployment, I want to mention that because of the Orbit Act we now
have a new strong broadband provider for rural areas. After reaching an agreement
with Intelsat, Liberty Satellite Technology—a subsidiary of Liberty Media and the
National Rural Telecommunications Cooperative—will offer service to millions of
rural residents and small offices which have no access to high quality affordable
broadband service that is comparable to that offered in urban areas. If we had not
taken action to open up the satellite market, Intelsat and its vast satellite system
would not be able to be used to serve rural America.

I look forward to the testimony of the distinguished panel today on these items
of such importance to the economic health of our Nation. Thank you, Mr. Chairman.

Chairman HOLLINGS. Thank you.
Senator Brownback?

STATEMENT OF HON. SAM BROWNBACK,
U.S. SENATOR FROM KANSAS

Senator BROWNBACK. Thank you, Mr. Chairmans. I appreciate
you holding this hearing. I thank the Commission for being here.
I think you are going to hear a lot of statements, because we do
not do this often enough, as Senator Burns said, and so we have
got some things to put forward.

The Commission, in my estimation—I have got a couple of items
I want to specifically hit with you—really needs to be bold and de-
cisive at this point in time. You have got several big issues in front
of you. You are going to hear a lot of us talk about broadband fa-
cilities. I clearly think we need to move forward in this area. I have
put forth legislation in the past. 'm going to continue to work on
that so that we can put inter-platform competition into overdrive
in an economically sound manner providing consumers with un-
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precedented and lasting competition and the benefits that will revi-
talize telecom and the technology economy.

I recently signed a bipartisan letter to the Commission with 12
of my colleagues requesting the Commission take special interest
in its treatment of fiber to the home to help make this happen.
That is one area I wanted to mention to you.

Another is on the UNE-P regulatory construct. It is my under-
standing that the Commission may be considering phasing out
UNE-P by removing switching from the list of available network
elements for competitive use. I would welcome such a reform. It is
clear to me that if Congress intended for UNE—-P to exist, we would
not have included a separate resale provision in the Act. Such ac-
tion will help encourage facilities-based competition in the tele-
phone market, which reflects the viable economic and regulatory
foundation that Chairman Powell has mentioned.

I think this is something that needs to be moved forward aggres-
sively and not phased in on a multi-year basis, if at all possible.

TELRIC reform, either going forward or in general, must be in-
cluded in efforts by the Commission to revive this sector, in my es-
timation. TELRIC can be revised and implemented faster than any
unbundling deregulation and make a positive impact on the market
sooner. Such reform must include the elimination of the hypo-
thetical cost model and reliance on actual cost. TELRIC reform will
enable incumbents to invest in new technologies and services in
competition with other platforms, yet still permit competitors to
use those facilities that continue to qualify for unbundling to gain
a foothold in the marketplace.

Now, if the Commission’s efforts to revive the telecom sector do
not include the elimination of the current TELRIC pricing method-
ology, I fear this Commission will not or cannot live up to its im-
portant responsibilities at this juncture. I really think this is a key
place to focus on.

And finally—and this is something I have visited with a number
of you about at different times—for more than 50 years, regulations
regarding indecency have existed on the books at the FCC. And yet
in recent years, it appears that this portion of the Commission’s job
description has been forgotten.

As medical studies continue to mount, more than 3,500 already—
and we just saw a front-page story in USA Today yesterday talking
about violence in our children at a younger age—3,500 studies
showing a correlation between viewing violence and violent behav-
ior—3,500 studies—which is stronger—and that correlation is
stronger than that of tobacco smoke and lung cancer. So clearly we
must do something about the amount of indecency that plagues the
airwaves.

Now, this is not about censorship or government meddling, but
about remembering that freedom of expression is not immunity
from criticism, and particularly here when it involves the public
airwaves.

I would really encourage the Commission to look at this area,
given the huge amount of medical data now available of what is
happening when we entertain our children with violence.

Thank you, Mr. Chairman.

Chairman HOLLINGS. Thank you very much.
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Senator Inouye had a conflict, and I want to, unless there is an
objection, include his statement in the record.
[The prepared statement of Senator Inouye follows:]

PREPARED STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM HAWAII

Mr. Chairman, I want to thank you for holding this hearing. I cannot recall when
we have held a single communications policy hearing with as much import. I re-
member when we passed the Telecommunications Act of 1996. It passed a Repub-
lican Senate and a Republican House nearly unanimously. I also remember when
the FCC began to implement the Act. It did so nearly unanimously. Yet today, I
am disturbed to read in virtually every press account that the FCC appears ready
to radically reshape the industry through several pending proceedings, absent the
harmony and agreement among the five Commissioners that should accompany de-
cisions of such magnitude.

If this Commission embarks on the course it has set for itself, and it does so in
partisan fashion, then those at today’s witness table who do so will know where to
look when (not if) their actions extinguish competition in the telecommunications in-
dustry—the mirror.

As a Senior Member of both the Authorizing and Appropriating Committees that
oversee the FCC, I am appalled. I am appalled that the FCC stands ready to ignore
the existence of millions of new local phone customers who have seen their bills
slashed by as much as 30 percent. Instead, I understand that the FCC may cap such
competition customers by eliminating the manner in which competitors access the
Bell network to compete for customers—so called UNE-P. Apparently the FCC be-
lieves that if we deregulate significantly now, we will reap the benefits of some
imagined competition later. A majority of FCC Commissioners may believe that. But
the Telecom Act did not direct such a course. It instructs the FCC to deregulate the
Bells incrementally, and only upon a finding that sufficient competition has devel-
oped to withstand a Bell strengthened by such deregulation.

Moreover, such a finding is best made on a state by state and market by market
basis. The state PUCs are the best judge of whether the Bells should receive regu-
latory relief in a particular market just as they are best positioned to provide the
first determination as to whether a Bell has opened its market. And yet, I'm told
the FCC may ignore the expertise of the state PUCs and simply make a national,
uniform decision to deregulate the Bell network. It stands beyond reason to assume
without any evidence or market analysis that deregulation that may be justified in
New York 1s similarly justified in a small town in middle America.

As if that were not enough, the FCC stands ready to flagrantly contravene the
Communications Act by characterizing broadband as an information service—an ac-
tion that bears no justification and will slam the coffin shut for the competitive
small and medium business telecommunications carriers that compete with the
Bells in market after market. The cornerstone of the Telecommunications Act was
and is access to the Bell network—broadband or no broadband.

Let me be perfectly clear to each of the Commissioners testifying today. Your job
is to implement the statutes we in Congress pass, regardless of your individual
views as to their merit. And from what I understand about your pending pro-
ceedings, you appear to be ignoring the jobs you were appointed to do. I look for-
\()ivard to the testimony of today’s Commissioners. They have a lot of explaining to

0.

Chairman HOLLINGS. Senator Wyden?

STATEMENT OF HON. RON WYDEN,
U.S. SENATOR FROM OREGON

Senator WYDEN. Thank you, Mr. Chairman. I will be brief, be-
cause | have really only one point right now.

The Senators have noted that there are a host of telecommuni-
cations issues coming down the track at the Federal Communica-
tions Commission. And my concern is that the big and powerful
seem to be driving the train, and that the consumer is being left
in the caboose. And, specifically, if you look at the key issues, the
big media companies want the freedom to get even bigger. The big
phone companies want changes to the telecommunications rules.
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Big Wall Street interests are weighing in, hoping to boost lagging
share prices.

And what I hope the Federal Communications Commission will
address this morning is how these changes are going to benefit the
consumer, because that is what the 1996 Act was all about. I cer-
tainly do not support needless regulations. There are areas that are
ripe for innovation. But it just looks to me like the consumer is
being left in the caboose on the telecommunications track, and I
would like to see how their interests are being protected in the
course of these debates.

Thank you, Mr. Chairman.

Chairman HOLLINGS. Thank you.

Senator Lott?

STATEMENT OF HON. TRENT LOTT,
U.S. SENATOR FROM MISSISSIPPI

Senator LOTT. Thank you, Mr. Chairman and Senator McCain,
for going forward with these hearings even under these unusual
circumstances, because I think it is very important that we have
early hearings and do everything we can to understand what the
Federal Communications Commission is doing, and how they view
the present condition of the very important sector of our economy,
telecommunications.

I understand that it has been probably at least three or four
years since we have had all the Commissioners from the FCC be-
fore this Committee, so this is almost historic, and I’'m looking for-
ward to hearing from all five of the Commissioners.

You know, we are very interested in the current state of competi-
tion in the telecom industry. It is one area that I have obviously
been keenly interested in, and I am taking every opportunity to
discuss this issue with all sectors of the economy.

I was one of the Senators that worked on the Telecom Act of
1996, worked with Senator Hollings on trying to get the com-
promise put together that led to the passage of legislation. And so,
I'm now focused on how that competition is progressing and also
wanting to understand and diagnose the problems in the industry
so that we can pursue the best possible policies or laws in the gov-
ernment to encourage competition and expansion and good services
for the consumers. That is our ultimate goal.

So, I feel like progress is being made, in that now we see that
section 271 approvals are being granted to the Bells, and I believe
that they are offering long distance services perhaps—or have been
approved to do that in 35 states. Also, the traditional long distance
companies are now beginning to compete aggressively for a slice of
the local market in a number of states.

Despite that, there are still, obviously, a number of problems.
This is such a dynamic field. So much is changing, so much is hap-
pening. I must confess, when we were working on the Telecom Act,
we were still thinking in terms of just basic telephone service and
did not anticipate the explosion of innovation and options that are
available.

So this is a very important hearing, and I look forward to hear-
ing from the witnesses, and I do have some questions that I will
propose at that time.
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Chairman HOLLINGS. The Committee is informed that Senators
Lautenberg and Senator Sununu will be assigned to our Com-
mittee. We welcome them, and we will recognize them just for a
word so they can welcome the Commissioners.

Senator Lautenberg?

STATEMENT OF HON. FRANK LAUTENBERG,
U.S. SENATOR FROM NEW JERSEY

Senator LAUTENBERG. Thank you, Mr. Chairman. I know——

Chairman HOLLINGS. Turn your mike on.

Senator LAUTENBERG. I will tell you, you learn—I just learned
something about telecommunications, Mr. Chairman.

[Laughter.]

Senator LAUTENBERG. And I thank you very much, and Senator
McCain, for permitting me to join you today, when officially I'm
still not here. But the fact of the matter is that this is where my
Senate career started, and it took me 20 years, Mr. Chairman, to
get back here again. And I am pleased to be here and to walk into
this very complex and very difficult area of consideration.

The fact is that I—in keeping with Senator McCain’s admonition,
because we do not know who the next Chairman might be, I want
to—I will put my statement into the record.

[The prepared statement of Senator Lautenberg follows:]

PREPARED STATEMENT OF HON. FRANK LAUTENBERG,
U.S. SENATOR FROM NEW JERSEY

Mr. Chairman, I want to thank you and all the Members of the Commerce Com-
mittee for letting me share the dais with you today.

I was a Member of this Committee early in my Senate career and I am pleased
to be rejoining it. The Committee has jurisdiction over many issues and agencies
I care a great deal about and are so important to my state, such as rail, aviation,
ports, the Coast Guard, fisheries, transportation of hazardous materials, consumer
rights, science, and the subject of today’s hearing: telecommunications.

The Telecommunications Act of 1996—which I supported—promised that the
former “Baby Bell” companies would be allowed to offer long-distance telephone
service in return for leasing their local lines and switches to competitors at reason-
able prices. Congress wanted to promote competition in local, cellular, and long-dis-
tance markets.

It appears that we succeeded with regard to cellular and long-distance service. Ac-
cording to the Federal Communications Commission (FCC), rates for cellular phone
service dropped by 32.8 percent—nearly one-third—between 1997 and 2001. Long-
distance rates dropped 12.1 percent. These reductions are saving consumers money
in New Jersey and across the Nation.

We haven’t succeeded when it comes to local phone service, the cost of which rose
14.9 percent between 1997 and 2001, again according to the FCC. This is a big prob-
lem, especially in New Jersey. Consumers in my state pay some of the highest
charges nationwide for local phone service—often $70 per month or more. This is
a huge burden for people on a fixed income, especially the elderly.

It seems to me that consumers would benefit tremendously from having a variety
of companies competing with each other to offer the best quality local phone service
at the lowest prices.

I'm curious to hear from the Commissioners whether they disagree with my as-
sessment.

In some places, that is beginning to happen. AT&T, MCI, and some other compa-
nies (large and small)—aided by state utility commissioners—have gained access to
local phone service markets in some states, including New Jersey this past summer.
It appears that the increased competition—where it has taken hold—is driving
prices down—in some instances, by as much as 30 percent.

I understand that officials for the Bells argue that forcing them to lease their local
lines to competitors at lower prices will make it difficult for them to make the cap-
ital investments necessary to offer broadband (high-speed Internet access), and that
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they are/will be facing enough competition from wireless companies and satellite-
based service providers. I'm not convinced of the veracity of that argument and am
anxious to hear what the Commissioners have to say about the subject. Suffice it
to say that I think consumers need a break from high-priced telephone and Internet
access bills and the best way to do that is to foster competition.

Thank you again, Mr. Chairman—both for holding this immensely important
hearing and for allowing me to participate as a “Member-in-Waiting.”

Senator LAUTENBERG. But just a question, Mr. Chairman, be-
cause there are so many issues in front of this Committee that I
am interested in, but, in particular, the one I hear so much about
at home is telephone rates. Why does it cost so much in the State
of New Jersey, the ninth largest state in population of the country,
for our telephone service? And frankly, there is one place that I
think we can look to and say, “Well, here is a reason. It is not com-
petitively inviting.” And why is it not?

Mr. Chairman, it is nice to see all of you, and I hope this will
not be our last meeting. I doubt that that would occur so quickly.
But the fact is that, as I look, Mr. Chairman, Chairman Powell, at
the principles that you have detailed as to where you want to be
with the prospective rule change, and I see “expand the diversity,
variety, and dynamism of communication, information, entertain-
ment, and empower consumers, promote universal deployment of
new services to all Americans,” I think that is in substantial con-
tradiction, Mr. Chairman, to the proposal that we have tentatively
in front of us.

The distinguished Chairman of this Committee, who worked long
and hard to get the 1996 bill into place, had something quite dif-
ferent in mind, as we heard him say today. And frankly, I do not
understand why we are taking a rules course to make changes that
ought to be changed, if at all, within the Committee—make the rec-
ommendations here. Let us see whether or not there are amend-
ments to the bill that ought to be considered.

So I hope to hear, Mr. Chairman, that you will present your
ideas as something that you would like considered by the Com-
mittee, and not impose a de facto change in the rules when they
were so arduously defined in the first place.

And, Mr. Chairman, I thank you very much.

Chairman HOLLINGS. Senator Sununu?

STATEMENT OF HON. JOHN E. SUNUNU,
U.S. SENATOR FROM NEW HAMPSHIRE

Senator SUNUNU. Thank you, Mr. Chairman. It is a pleasure to
be here. And I would only note to begin with that this is the third
hearing that I have been invited to participate in as a non-member
of the Committee, and you are very generous in doing so. I look for-
ward to participating as a Committee Member.

I would want to underscore what Senator Wyden said to the
Commissioners, and that is that as we go through this hearing and
the Commission goes through the rulemaking, the consumer re-
mains forefront in our minds. We are here because of the rule
changes that are being contemplated and that will be in front of
the Commission in the months ahead. When we change the rules,
we change the nature of competition. When we change the nature
of competition, we affect the consumers. And we absolutely need to
think about how the consumer is being effected with these changes.
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I would highlight two particular areas, where, as we go through
the hearing and the rulemaking, you bear in mind. First is preemp-
tion and the role of the local regulators. Preemption is something
that would concern me as a legislator. I hope it concerns you as a
Commissioner, in that if we preempt, we do it for, I think, very
sound and solid reasons, not because we do not trust local regu-
lators to make a good decision about whether or not true competi-
tion exists in New Jersey or New Hampshire or Texas or any other
state. I think we always have to defer to those local regulators, who
are public servants, and have our public sentiments at heart.

Second is the nature of competition. I have seen discussions and
am aware of discussions about whether or not we favor inter-modal
over intra-modal competition, and I just want to underscore that
the simple act of choosing one versus the other biases the entire
competitive playing field. It preempts new entrants, it can preempt
new technologies that we might seek to have investments made.
And before we start, before we head too far down the road, we need
to think about how that simple act of choosing what we might
think would be the best environment for competition, by definition,
prohibits certain competitive practices from taking place.

Thank you very much, Mr. Chairman.

Chairman HOLLINGS. Thank you.

Senator Dorgan?

STATEMENT OF HON. BYRON L. DORGAN,
U.S. SENATOR FROM NORTH DAKOTA

Senator DORGAN. Thank you very much.

This is a great opportunity for us to have some time with the
Commissioners. And I want to say that the 1996 Telecom Act,
which I was a part of writing, was designed to foster competition
and make a number of changes that were very important, both for
consumers and also for those involved in the industry itself.

I worry that there are three areas in which, if observers who
watch the Commission closely are accurate, three areas that are
going to set us up for a train wreck. One is the area of competition.

I think the UNE-P process, if the wrong decisions are made
there, I think you undermine and pull the rug out from under the
potential for competition in local exchanges. And if the incumbent
companies are losing money, and it is a pricing issue, let us deal
with pricing, but let us not decide to pull the rug out from under
this in a way that will destroy competition. We have not yet
achieved the fruits and benefits to the consumer of real competition
of local exchanges. That has not happened. And the Commission
has the responsibility, in my judgement, to take actions to help us
foster that competition, not thwart it.

Second, in the area of universal service, time and time again over
the years, in my judgment, the Federal Communications Commis-
sion has narrowed the base of opportunity to provide the funding
that is necessary for universal service. Describing the wireline
broadband as an information service and, therefore, out of the
reach of universal service contribution, in my judgment, is a pre-
dictor for failure of the universal service down the road. That can-
not happen if we care about much of this country and access to
communications in much of the country.
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And finally, the area of concentration. If the Commission is head-
ed towards eliminating some of the barriers to additional con-
centration, that is a huge mistake. And I read what is being said
by some Commissioners and where experts think the Commission
is headed. Prior to the 1996 Telecommunications Act, the top radio
station group owned 39 radio stations. Now the top group owns
1,100 radio stations.

In my small State of North Dakota, the four largest stations have
31 commercial radio stations. One company owns 13 of them, in-
cluding all six commercial stations in one city.

Now, I can talk about the national statistics as well. They are
much more ominous. But the fact is, we are headed in exactly the
wrong direction. In these areas, you need to have your foot on the
brake, not your hand on the throttle. And I worry very much in all
three of these areas, unless changes are made, we are headed for
a train wreck, and I want to talk about that during the question
period, Mr. Chairman.

But this is very important. This can only work if the FCC helps
make it work. And Senator Sununu and Senator Wyden and others
are right about this. There is a great deal at stake here for the con-
sumers in this country. We will never get competition unless we
have the right decisions made by the Federal Communications
Commission.

Chairman HOLLINGS. Very good.

Senator Breaux?

STATEMENT OF HON. JOHN B. BREAUX,
U.S. SENATOR FROM LOUISIANA

Senator BREAUX. Thank you, Mr. Chairman and Senator McCain,
for bringing us together. And, Mr. Chairman of the Commission
and members of the Commission, welcome. We are glad you are
here. Good luck. You have one heck of a challenge over the next
six months. You are going to have a million different ideas about
what you should be doing coming from a million different areas. I
think your role is incredibly important, and the time on the clock
is ticking very rapidly.

You know, some may say you should not be involved in this at
all. And I would make the point that, under the D.C. Circuit Court
ruling, if you do not get involved, particularly in the unbundling
areas for the local telephone exchange, there will be no rules at all,
because the District Court has made it very, very clear that the
previous rules are not constitutional. So it is absolutely imperative
that you do start moving in this direction or there will be no rules
at all in some of the most important areas.

I think Congress has proved over the last several years that we
cannot legislate again on this issue. I mean, we saw the trillions
of dollars being spent by all of the outside groups in advertising
about what Congress should be doing on a most incredibly complex
set of rules and legislative dictates, and we were not able to do
anything. Therefore, you, as an independent regulatory agency, are
going to have to, I think, become involved under the existing laws
to try and create what I would call a level playing field.

Now, everybody can look at a level playing field and see it dif-
ferently, but it seems to me that when one side—for instance, the
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cable companies—has almost no rules concerning their broadband
coverage and their telephone coverage, and another group of pro-
viders are under all types of rules, including providing access to
their equipment at below cost, that is not a level playing field.

How do you fix it? I do not know. If I knew, I would offer some
great legislative proposal. What we basically tried to do last year
is to say, “Look, FCC, go out and try and create a level playing
field.” It is not going to be easy. It is a hell of a challenge. But it
should not be a political challenge. It should be a challenge based
not on who can run the most ads, but who can do the best job. And
I hope that you all will be able to use the short time frame you
have to come up with some recommendations that accomplish that.

Thank you.

Chairman HOLLINGS. Senator Hutchison?

STATEMENT OF HON. KAY BAILEY HUTCHISON,
U.S. SENATOR FROM TEXAS

Senator HUTCHISON. Thank you, Mr. Chairman.

I will not repeat what many of you have said, except to say I cer-
tainly support legislation that gives broadband regulatory parity
regardless of how you get your Internet service. Broadband is the
future of the industry, and I hope that you will move ahead with
further broadband deregulation.

The 1996 Act, which all of us participated in, was meant to give
you a stairstep and a game plan so that everyone would know what
the rules were and no one would be able to get an advantage and
it would be a level playing field. I think the time has come to fulfill
the intent of the Act.

I want to make a further comment on a different issue because
we have the Commission here, and that is that we understand you
are currently evaluating your media ownership rules. And as you
review these rules, including the 35 percent ownership cap and the
newspaper/broadcaster cross-ownership rules, I hope that you will
carefully weigh the adverse effect of relaxing these very important
rules. When it comes to the primary source of news in any commu-
nity, I think it is most important that we preserve local and diverse
voices. Encouraging local competition and preventing one company
from having too much control of the content in a single media mar-
ket is essential for the best interest of consumers and well in-
formed consumers in our country.

Thank you, Mr. Chairman.

Chairman HOLLINGS. Thank you.

Senator Boxer?

STATEMENT OF HON. BARBARA BOXER,
U.S. SENATOR FROM CALIFORNIA

Senator BOXER. Thank you, Mr. Chairman. I ask unanimous con-
sent to place my statement in the record.

Chairman HOLLINGS. Included.

[The prepared statement of Senator Boxer follows:]

PREPARED STATEMENT OF HON. BARBARA BOXER, U.S. SENATOR FROM CALIFORNIA

Thank you, Mr. Chairman, for calling this hearing. It provides us with a rare op-
portunity to hear from and question all five FCC Commissioners.
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I look forward to a lively discussion on the state of competition in the turbulent
telecommunications industry and how we can best help consumers. Next month, the
Commission may vote to eliminate the rules that are now creating local phone com-
petition and competition in telephone Internet broadband service. I have three spe-
cific areas of concern about how such a decision would affect consumers:

e First, it is my understanding that competing companies led the way in deliv-
ering innovative DSL broadband services to consumers. I am concerned that
this kind of competition could be lost and then innovation will be lost.

e Second, I understand that some Commissioners believe that competition among
telephone companies is unnecessary on the theory that there is competition
among telephone, cable, and wireless companies. But the incumbents still con-
trol the vast majority of phone lines to the home and nearly half of California
lacks access to cable Internet broadband service. I am concerned that the Com-
mission may be relying on theoretical competition rather than what is actually
available in the market.

e Third, I am concerned that the Commission does not adequately appreciate the
role of state regulators in protecting consumers from poor service quality and
abusive business practices in communications services. I hope the Commis-
sioners will allow state regulators to continue protecting consumers.

I raise these issues because it is our responsibility to ensure that the Commis-
sioners frame their decisions with a focus on consumers.

On another matter Mr. Chairman, I am also interested in hearing the
Commissioners’s views on the “Jumpstart Broadband Act” that Senator Allen and
I will introduce today. Our bill would make more spectrum available for tech-
nologies like wireless fidelity in order to help jumpstart the broadband market. It
would also direct the FCC to create rules to ensure that devices operating in this
spectrum cooperate with each other and not interfere with Department of Defense
systems.

If our bill succeeds, then we believe that the broadband monthly fee will be far
more attractive to consumers as they will be able to wirelessly connect an array of
devices by a simple attachment to their broadband connection and card in their dig-
ital device (hold up card). Also, cities like Long Beach are using this technology as
an economic development tool to wirelessly connect people downtown. In November,
my staff made a discussion draft of the bill available to the Commissioners and we
made an updated draft available last week. I would appreciate hearing their feed-
back during the question and answer period.

I also hope that we can hear the Commissioners’ views on the effects of changing
the rules that protect citizens from excessive concentration of major media owner-
ship in fewer and fewer hands. When the rules were changed in the 1990s on radio
ownership, the resulting mergers led to 30 percent fewer radio station owners than
there was in 1996. I wouldn’t want to see that kind of decline in the ownership over
news outlets where, for example, one company could own ABC news, a major news-
paper, CBS news, and CNN. I am deeply concerned about what such concentration
would mean for citizen access to diverse viewpoints and the possibility that it would
increase the likelihood of the press driving rather than delivering the news.

Last, I have to ask the Commissioners for their perspectives on how we can work
together to minimize digital piracy. It seems to me that Digital Television will be
welcomed warmly by consumers for two reasons. The first is that the technology
means consumers will enjoy superior sound and pictures. The second, is that con-
sumers will have a much wider array of programing choices. But if that content—
with its superior sound and pictures—is vulnerable to piracy, producers, directors,
writers and actors may make a lot less of it. Unless we can agree on a way to pre-
vent piracy, we could see the range of new productions sharply diminished just as
the ability of consumers to enjoy them is greatly increased.

Mr. Chairman, thank you again for holding this hearing. I look forward to work-
ing with you to protect consumers and help jumpstart this vital industry.

Senator BOXER. I will speak for about two minutes here.

First of all, I think we have heard some words of wisdom from
colleagues on both sides of the aisle, and it always makes me feel
good about this Committee that we can do that, and it makes me
proud.
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I think the issue of the day for me is consumers. That is it. That
is why I'm here. And that is crucial. And also, competition is cru-
cial.

I want to say to all five of you, welcome. And I want to say how
important your work is to my state, the largest state in the union—
35 million people really watch everything that you do.

I want to make a point here about competition. I understand that
some Commissioners believe, or may believe, that competition
among telephone companies is unnecessary on the theory that
there is competition among telephone, cable, and wireless compa-
nies. What is important to note is that, in my state and in many
states, the incumbent companies still control the vast majority of
phone lines. And in my state, nearly half of California lacks access
to cable Internet broadband service. So there is theoretical competi-
tion, and there is real world competition, and I hope you will think
about this.

I also agree with Senator Sununu’s comments about looking care-
fully at what our states are doing to protect consumers. You know,
all the wisdom does not reside here. We have good people at home,
and I want to make sure that the consumers have that layer of pro-
tection.

I want to thank Senator Allen. We have joined together on our
Jumpstart Broadband Act, and we really believe strongly, we hope
you will look at this—that if our bill succeeds, we will, in fact,
jumpstart broadband service. This is just a little card right now.
Eventually, it will be built into the computers. But you will slide
this into your computer, and you can access the Internet that way
if we give some more spectrum for these Wi-Fi devices. So we are
excited about this, and we hope that we can get that bill through
this Committee, and onto the floor. We hope you will help us with
it.

Last two points. I agree with Senator Hutchison’s comments
about more and more mergers. We could have a situation where
just a couple of companies control all the news outlets. That is not
healthy for the greatest democracy in the world. So I hope you will
look at that, as well as digital piracy. Too many issues for too little
time, but thank you very much.

Chairman HOLLINGS. Thank you.

Senator Smith?

STATEMENT OF HON. GORDON SMITH,
U.S. SENATOR FROM OREGON

Senator SMITH. Thank you, Mr. Chairman.

I would like to join my colleagues in welcoming the Commission.
We appreciate the important work that you do, and it’s probably
never been a more important time for your Commission. I think if
I have learned anything in six years in the Senate, it is that there
are many good ideas, and many things well intentioned, but pass-
ing them into law is very difficult. And there are few issues I have
ever tried to grapple with more difficult a resolution than the
whole broadband issue. And so the work that you are doing now
and the proposals that you are making, frankly, are where the ac-
tion is, because our ability to come to a consensus here is certainly
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unlikely, in my experience on this Committee, because there are
some very well intentioned, ideas, but certainly at cross-purposes.

I would like to introduce, Mr. Chairman, into the record, if I
may, a letter I received from the High Tech Broadband Coalition
that is an association——

Chairman HOLLINGS. It will be included.

[The information referred to follows:]

Hon. GORDON SMITH,
Senate Committee on Commerce, Science, and Transportation,
Washington, DC.

Dear Senator Smith:

As the Committee on Commerce, Science, and Transportation prepares for next
week’s important hearing on the state of the telecommunications industry, and as
you prepare your opening statement and questions for the witnesses, we would like
to advise you of the policy changes that the High Tech Broadband Coalition (HTBC)
strongly believes the Federal Communications Commission needs to make in order
to foster broadband competition and deployment, a key to national economic recov-
ery and growth.

HTBC represents the leading trade associations of the computer, telecommuni-
cations equipment, semiconductor, consumer electronic, software and manufacturing
sectors—a coalition of trade associations representing over 15,000 companies that
participate in the non-carrier broadband “value chain.” HTBC believes that the best
way to achieve widespread adoption of broadband is to embrace the sustainable
inter-modal competition that has developed in the broadband market—a market
that is distinct from the legacy voice market. Moreover, we believe that strength-
ening such inter-modal competition will result in lower prices and increased quality
for cable television, high-speed Internet access, and basic telephony.

HTBC is very concerned about the impact current regulations are having on new
investment in broadband facilities. For example, in part because of regulatory dis-
incentives and continued uncertainty about the future regulatory structure, incum-
bent local exchange carriers (ILECs) reduced their capital expenditure (capex) budg-
ets in both 2001 and 2002, and are doing so again in 2003. Some carriers may re-
duce capex budgets this year by up to 30 percent. Without regulatory changes, in-
dustry capital expenditures will plummet further, declines in manufacturers’ re-
search and development (R&D) spending will persist, job losses will continue to
mount (already well over 500,000 in the vendor/supplier community alone), and con-
sumers will lose out on new services. In short, we believe that regulatory reform
is absolutely necessary to stimulate broadband deployment and breath new life into
the industry.

As a result of the telecom collapse, communications equipment manufacturers
have had to focus on reducing operating costs and in doing so have cut R&D spend-
ing. This decline raises a red flag. Our innovations have kept this country’s commu-
nications infrastructure at the cutting edge and made the United States a world-
wide leader in technology. The impact of reduced R&D investment may not be felt
next week, but it poses a long-term serious threat to the rollout of new products
and services and to our Nation’s ability to compete in the global marketplace.

Since its inception early in 2002, HTBC’s principal focus has been on the impor-
tance of reform of the Federal Communications Commission’s network unbundling
rules to the future of broadband deployment and facilities-based competition in the
United States. HTBC last year submitted Comments and Reply Comments in the
Commission’s Notice of Proposed Rulemaking concerning its unbundling rules (the
Triennial Review proceeding),! and the coalition has continued to meet with all lev-
els of the FCC staff to further press this matter. HTBC has been urging the Com-
mission to act with a sense of urgency to resolve the broadband issues in the Tri-
ennial Review. We believe that it is critical that the Agency adopt a report and order
at its open meeting scheduled for February 13.

The specifics of the HTBC policy recommendations are that the Commission must
refrain from imposing section 251 (of the Telecommunications Act of 1996)
unbundling obligations on new, last-mile broadband facilities, including all fiber, re-
mote terminals, and digital subscriber line (DSL) (and successor) electronics de-

1Review of the section 251 Unbundling Obligations of Incumbent Local Exchange Carriers,
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, De-
ployment of Wireline Service Offering Advanced Telecommunications Capability, Notice of Pro-
posed Rulemaking, CC Docket Nos. 01-338, 96-98, 98-147, FCC 01-361 (rel. Dec. 20, 2001).
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ployed on the customer side of the central office used to provide broadband services.
HTBC also believes that the Commission must clarify that sections 251 and 261 pro-
hibit states from imposing unbundling obligations on such facilities.2 At the same
time, HTBC recommends that the Commission continue to require ILECs to provide
competitive local exchange carriers (“CLECs”) with collocation space and unbundled
access to ILECs’ legacy copper facilities.

In support of its proposal, HTBC asserted that the section 251 impair standard
set forth in section 251(d)(2) of the Communications Act of 1934, as amended, is not
met with respect to ILECs’ new, last-mile broadband facilities because ILECs have
no unfair advantage over CLECs in deploying new broadband facilities, and CLECs
can provide broadband services to consumers over alternative broadband platforms.
In addition, excluding ILECs’ new, last-mile broadband facilities from section 251
unbundling would promote broadband deployment in compliance with section 706.3
These conclusions were buttressed by an economic study that Corning submitted
with its comments to the Commission 4 and by an economic study performed by Drs.
Haring and Rohlfs (attached as Appendix A to the HTBC comments).5

Recently, HTBC filed detailed proposed rule language with the Commission that
would implement the above unbundling policies (see attachment). These draft rules
would require an ILEC to unbundle a local loop, but would not require an ILEC
to unbundle either a “broadband loop” or dark fiber deployed in the local loop. A
broadband loop is defined as any fiber-based facility deployed on the customer side
of the central office that is used in whole or in part to transmit packetized informa-
tion and the associated equipment attached thereto. It also includes any packet-
based equipment attached to a copper loop. However, the draft rules also maintain
various ILEC obligations and propose other safeguards to assure that a CLEC can
continue to get access to the unbundled network elements that it is able to get
today.

HTBC continues to advocate public policies that promote strong facilities-based
broadband competition among cable modem, DSL, fiber, satellite and wireless alter-
natives. Unfortunately, widespread broadband deployment by multiple platforms is
not happening quickly enough under the current regulatory rules. Continuing to
apply outdated rules to the capital-intensive broadband marketplace will send the
industry into further depression. On the other hand, removing the shackles on the
heavily regulated “telephone” side of the broadband market will promote sorely
needed competition for delivering to consumers an endless array of bandwidth inten-
sive applications, including video, made possible by robust, high capacity networks.
We hope that you will support and encourage the five FCC Commissioners to act
quickly and decisively in order to achieve this result.

Sincerely,

247 U.S.C. §§251(d)(2), 251(d)(3) & 261(c).

3Telecommunications Act of 1996, Pub. L. 104-104, 110 Stat. 56 (1996).

4 Cambridge Strategic Management Group, Assessing the Impact of Regulation on Deployment
of Fiber to the Home: A Comparative Business Case Analysis Apr. 5, 2002) (“Corning Study”),
attached as exhibit I to Comments of Corning, Inc., Review of the section 251 Unbundling Obli-
gations of the Incumbent Local Exchange Carriers, CC Docket No. 01-338, (filed Apr. 5, 2002).

5John Haring and Jeffrey H. Rohlfs, The Disincentives for ILEC Broadband Investment Af-
forded by Unbundling Requirements (July 16, 2002).
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) ROBERT HOLLEYMAN,
Business Software Alliance, President and CEO.
GARY SHAPIRO,
Consumer Electronics Association, President and CEO.
) RHETT DAWSON,
Information Technology Industry Council, President.
) JERRY J. JASINOWSKI,
National Association of Manufacturers, President.
) GEORGE SCALISE,
Semiconductor Industry Association, President.
MATTHEW J. FLANIGAN,
Telecommunications Industry Association, President.

ATTACHMENT

HTBC’s First Rule Modification:

47CF.R. §51.319 (a):
§51.319 Specific unbundling requirements.

(2) Local loop and subloop. Anincumbent LEC shall provide nondiscriminatory access,
in accordance with §51.311 and Section 251(¢)(3) of the Act, to the local loop and subloop,
including inside wiring owned by the incumbent LEC, on an unbundled basis to any requesting
telecommunications carrier for the provision of a telecommunications service, gxcept that the

incumbent LEC shall not be required to provide unbundled access to a broadband loop as defined
below and dark fiber deploved in any part of the local loop. Where an incumbent LEC upgrades

an existing DLC system. the incumbent LEC shall provide unbundled access to a non-packetized

voice-grade equivalent channel for basic telephone service where such technical capability

already existed. Where an incumbent LEC upgrades existing plant to a broadband loop. it shall

not deprive a CLEC of access to an existing copper UNE loop without first obtaining
Commission approval.

(1) Local loop. The local loop network element is defined as a transmission
facility between a distribution frame (or its equivalent) in an incumbent LEC central office and
the loop demarcation point at an end-user customer premises, including inside wire owned by the
incumbent LEC. The local loop network element includes all features, functions, and
capabilities of such transmission facility. Those features, functions, and capabilities include, but

are not im‘uted to; dafk—ﬁber—attached e]ectromcs (-eaeeepi—theﬁe—ebe&emes—fe&eqmpmeﬁ-&sed—fer l

capacity loops

(2)_Broadband loop. The broadband loop is defined as any fiber-based facility

deploved on the customer side of the central office that is used in whole or in part to transmit

packetized information and the associated equipment attached thereto. Also included is any
electronics attached to a copper loop that is used in conjunction with or facilitates packetized
transmission over such loop.

Note: With the addition of (a)(2) “Broadband loops” “Subloop” must be renumbered to

51.319(a)(3) and “Network interface device” must be renumbered to 51.319(a)(4)

47 C.F.R. § 51.319 (c)(5)
(c) Switching capabi!ily

(5) An incumbent LEC shall not be required to provide nondiscriminatory access to

unbundled packet switching capability. eﬂkﬂ%@h&ﬂﬂ-ﬁﬂm&e&ﬂdﬂm&%ﬁﬁe&



(v The-ineumbent EEC-has-deployed-packet switching-capability for-its
fiv}—The-in

HTBC'’s Second Rule Modification:
47 C.F.R. §51.319 (a)(2) [which must be renumbered to (a)(3), as indicated above]

(3) Subloop. The subloop network element is defined as any portion of the copper loop
that is technically feasible to access at terminals in the incumbent LEC’s outside plant, including
inside wire. An accessible terminal is any point on the loop where technicians can access the
wire or fiber within the cable without removing a splice case to reach the wire or fiber within.
Such points may include, but are not limited to, the pole or pedestal, the Serving Area Interface
(“SATI™), the network interface device, the minimum point of entry, the single point of
interconnection, the main distribution frame, the remote terminal, and the feeder/distribution
interface. Further, upon a site-specific request. an incumbent LEC shall provide access to the
copper subloop at a splice near the remote terminal. The incumbent LEC shall be compensated
for the actual cost (without regard to § 51.505) of providing this access. Fhe requireraentsin-this

Senator SMITH. Thank you, sir. It is an association of six high-
tech trade associations, and it represents 15,000 companies, includ-
ing Intel, Lucent, Alcatel, and Microsoft. These are not phone com-
panies. They are consumer electronics and software producers.
They point out that this whole area is in turmoil, it needs resolu-
tion. They have some wonderful ideas. There are some good ideas
in here for your Triennial Review, so I recommend them to you.

I believe we need to continue to promote facility-based broadband
competition among all telecommunications modes, including cable
modem, DSL, fiber, satellite, and wireless, and we need to ensure
competition. The companies who take the risk of deploying
broadband facilities should get the benefit if they succeed.

And finally, I would like to express my interest in the Commis-
sion’s status report regarding the broadcast flag issue. As we con-
tinue to deploy more broadband, we need to address the problem
of online piracy. As the Commissioners are well aware, American
copyright industries are responsible for over 5 percent of the Na-
tion’s GDP, and we need to direct our energies towards protecting
the output of the country’s copyright industry.

And so, Mr. Chairman, thank you.

Chairman HOLLINGS. Thank you.

Senator Nelson?
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STATEMENT OF HON. BILL NELSON,
U.S. SENATOR FROM FLORIDA

Senator NELSON. Thank you, Mr. Chairman.

Competition and the input of state regulators, that is what I
would underscore.

Thank you, Mr. Chairman.

Chairman HOLLINGS. Thank you.

Senator Snowe?

STATEMENT OF HON. OLYMPIA J. SNOWE,
U.S. SENATOR FROM MAINE

Senator SNOWE. Thank you, Mr. Chairman, and thank you for
holding this hearing today, because I do think it is extremely ap-
propriate to have the entire FCC Commission here to explore many
3f the issues concerning competition in the telecommunications in-

ustry.

Clearly over the past 2 years, the industry has experienced dif-
ficulties with a $2 trillion loss in marketplace value as well as
500,000 jobs. Now, we know some of the problems in the industry
are due to corporate malfeasance, others as a result of an economic
downturn.

When we considered the Telecommunications Act in 1996, and I
was a Member of this Committee, obviously we were trying to de-
sign the best public policy that would provide the entrance of viable
and robust competition in the telecommunications marketplace.
This new framework, along with the rapid progression of available
technologies, has fostered the growth of the market with increased
choices for consumers. However, the recent economic climate has
taken its toll on the industry, and it is in that light that we ad-
dress many of the important issues today.

While the topic of today’s hearing encompasses many important
issues, I would hope that the Commissioners today would focus on
the Triennial Review, proceeding on the potential actions on the
issues of unbundled network elements and those parts of the in-
cumbent network that the incumbent companies must offer to com-
petitive entrants.

The FCC Commission is charged with the critical role of assess-
ing how to best balance regulatory policy in a manner that encour-
ages growth, innovation, and investment in the market while con-
tinually assessing the best policy to ensure competitive choices for
consumers.

And I hope in that light, Mr. Chairman, that the FCC Commis-
sioners would help to explore some of these issues. What is the
data? What are the criteria to determine what is going to be part
of that network or what is not, or making that final determination.

I think, obviously, a lot has changed in the telecommunications
industry, and we have to have a better understanding of what are
the viable factors, the reliable data that would make a decision
that would change the essence of the Telecommunications Act of
1996. And obviously, you are in a position to evaluate that, and to
provide recommendations to this Committee.

In addition, I am concerned about the declining revenues in the
Universal Service Fund, and I know the Commission has taken the
action to use the unused E-rate funds to stabilize it. Again, I think
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we have to look at the methodology for the future in how to provide
the necessary revenues to continue the support of those programs
that it does provide for as a result of statutory requirements. So
I will be monitoring that process closely, and I hope that you will
continue to commit to the principles of the Universal Service Fund,
because I do think those goals are primary and essential to the fu-
ture of so many of the programs that are vital.

So, again, Mr. Chairman, I thank you.

Chairman HOLLINGS. Thank you.

The Committee is privileged to have full statements from each of
the five Commissioners, and they will be filed. You can, as you are
recognized, highlight them or deliver them in full.

We will start first with Chairman Powell. We welcome you.

STATEMENT OF HON. MICHAEL K. POWELL, CHAIRMAN,
FEDERAL COMMUNICATIONS COMMISSION

Chairman POWELL. Thank you, Chairman Hollings, and it is
good to be here again, and also to soon-to-be-Chairman McCain and
the other distinguished Members of the Committee, particularly a
welcome to the new Members, who I have not had the privilege of
testifying before. Congratulations, and it is good to be here.

Soon after I began my tenure as Chairman of the FCC, I laid out
an agenda under my leadership. The theme that binds it, simply,
is digital migration. That is, we are at a critical crossroads in com-
munications in which technology is driving us to cross over from
a predominantly analog realm, with its matured infrastructure,
classic services, and long practiced regulatory regime, to the digital
world of the modern era, one that demands more advanced archi-
tecture, dynamic and innovative applications, and a more enlight-
ened and flexible regulatory environment.

In the next six months, as you have noted, the Commission will
complete many of the specific proceedings intended to advance the
digital migration. Specifically, we will tackle a bevy of proceedings
dedicated to telephone competition, broadband deployment, and
media ownership, and 21st Century spectrum policy. In so doing,
I can assure you we will be guided exclusively by the public inter-
est and resist the pressure to view our exercise, as so often urged,
as awarding benefits and burdens to corporate interests.

The preamble of the 1996 Act states succinctly its purpose, “an
Act to promote competition, reduce regulation in order to secure
lower prices and higher quality services for American telecommuni-
cations consumers, and encourage the rapid deployment of new
communication technologies.” Clearly, as evidenced from this pre-
amble, promoting competition is a central objective of the Act.

Seven years into the act, there is notable success, but perhaps
significantly less in some markets than originally expected, and
perhaps in different form than was first envisioned. In the local
telephone market as of June 2002, CLECs reported 21.6 million of
the approximately 189 million nationwide switched access lines in
service. New entrants have pursued a variety of strategies for en-
tering the local market to serve consumers. For instance, CLECs
providing full facilities-based competition account for 6.24 million
of those CLEC access lines. Of that number, cable telephony pro-
viders using coaxial cable, 2.6 million of the access lines, while
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other full-facilities-based CLECs, like fiber carriers, serve over 3.6
million lines. In addition, nearly 6.5 million consumers report that
their wireless phone is their only phone. Partial facilities-based
CLECs, using a combination of cell phone facilities and unbundled
network elements leased from the ILEC, serve over 4 million access
lines. In total, nearly 6.7 million consumers are served by facilities-
based competitors, and another 11.9 million are served by CLECs
using no facilities, through resale or UNE-P.

I think deserving special notice is that much of the most signifi-
cant competition in voice, both local and long distance, has come
from wireless phone service. As of June 2002, 129 million con-
sumers subscribe to wireless services. In the wireless space, there
are currently six national carriers, two that are BOC-owned, one
that is IXC-owned, and three that are independent, and a host of
smaller regional local carriers. Price competition and innovation
has been significant in this space.

In addition, we are beginning to see the introduction of a reliable
Internet telephony. Services provided by companies such as Vonage
are providing an alternative to analog wire telephony over
broadband connections.

The Commission has before it a number of major proceedings
that will attempt to improve and advance the goals of the 1996 Act.
With the benefit of hindsight, we will be able to assess the last
seven years and consider how we might improve the regulatory en-
vironment to more aggressively promote facilities-based competi-
tion, to promote major investment in advanced architecture, and to
reduce regulation, all clearly hallmarks of the Act.

First, in the Triennial Review of unbundled network elements
rules, the Commission will address what it has been trying—what
has been a trying time in its effort to establish the unbundled net-
work element rules. The Commission, on its previous two attempts
to establish such a regime, has failed to do so and pass judicial
scrutiny, first, in the United States Supreme Court that struck
down the Commission’s original unbundled network rules, and
more recently in the D.C. Circuit for failure to give fair weight to
Congress’ directive that the Commission unbundle only those ele-
ments that would impair the viability of entry. Therefore, it is im-
portant to understand the legal exercise that is before the Commis-
sion. For under the D.C. Circuit mandate, as Senator Breaux
noted, by February 20th, there will be no unbundling rules whatso-
ever if the Commission does not act quickly, consistent with the
Court’s ruling. The Commission must establish, from the ground
up, the clear impairment of each and every element that it orders
unbundled.

I think it is very important to remember in this discussion that
UNE-P is not a network element. It is a consequence of previous
decisions that required each and every network element to be
unbundled. That is, it is an aggregation of all the individual ele-
ments. If even one of those elements cannot be sustained under the
rigorous impairment analysis, which we have failed twice, UNE-P
will not be government-mandated as an alternative. The Wireline
Bureau will provide an item for consideration to the Commission
quite imminently.
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Second, after bringing the Triennial Review to the floor, the
Commission will consider whether it should establish and enforce
national performance measures and standards for incumbent LEC
provision of UNEs, which many states, consumer groups, and com-
petitive carriers have urged. We initiated this proceeding as a rec-
ognition that effective and efficient enforcement of our regulations
is just as, if not more, important than the underlying regulations.

Broadband, as I have often articulated, I think is the central
communication policy objective in America today. If the United
States is to empower consumers to enjoy the full panoply of bene-
fits of the information age, provide a source for long-term sustain-
able economic growth, continue to be a global leader in information
and network technologies, then, as Congress did recognize in the
Act, the development and deployment of broadband infrastructure
will play a vital role. To my mind, the primary challenge in front
of policymakers today in promoting broadband is to determine how
we can help drive the enormous investment required to turn the
promises into reality.

Now, at the Commission, we have initiated a number of pro-
ceedings to address this challenge, guided by a few simple prin-
ciples. First, get it built, and get it built everywhere. Encourage in-
vestment in new advanced architecture. Second, promote the vi-
brancy of this new Internet medium through a minimally regulated
environment. Third, promote multiple platforms for the delivery of
the broadband Internet.

The biggest obstacle in telecommunication policy to many of the
goals that we pursue is the unending and thorny problem of last-
mile monopoly control of the telephone infrastructure. Our goal
should be to encourage multiple pipes in the future of the
broadband world to minimize, on a going forward basis, that obsta-
cle. And fourth, to unleash the innovation that has been char-
acteristic of the computer and software industries.

The Commission will address broadband deployment in four
interrelated proceedings. Our Triennial Review will consider many
of the questions. It will address the unbundling obligations under
the Act, where the ILEC deploys next generation fiber facilities in
its network. In addition, the Commission will address obligations
for the high-frequency portion of the loop, often referred to as “line
sharing.”

Once completed with that proceeding, the Commission will turn
its efforts to other proceedings, including the broadband wireline
proceedings and cable proceedings, specific details of which are pro-
vided in my full testimony.

Finally, in December 2001, the Commission initiated a review of
the current regulatory environment for ILECs providing telecom
services commonly referred to as the “Dom/Non-Dom proceeding.”
We, too, will try to complete that in the next several months.

So as you can see, these next six months will be incredibly busy
and a significant time for the Commission in the areas of local com-
petition and broadband deployment. These decisions will be vital to
our efforts to advance the digital migration in this country, faith-
fully implementing the will of Congress so that consumers, as we
have all so carefully emphasized, continue to reap the Act’s in-
tended benefits.
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Thank you, Mr. Chairman.
[The prepared statement of Chairman Powell follows:]

PREPARED STATEMENT OF HON. MICHAEL K. POWELL, CHAIRMAN,
FEDERAL COMMUNICATIONS COMMISSION

Good morning, Mr. Chairman and distinguished Members of the Committee. It is
my pleasure to come before you today to discuss the state of competition in the tele-
communications industry and, to the extent permissible, the various competition
and broadband proceedings that are nearing completion at the Commission.

Introduction

Soon after I began my tenure as Chairman, I laid out the Commission’s agenda
under my leadership. The theme that binds the agenda is “Digital Migration.” That
is, we are at a critical crossroad in communications in which technology is driving
us to cross over from the predominately analog realm—with its matured infrastruc-
ture, traditional services, and long-practiced regulatory regime—to the digital world
of the modern era, one that demands more advanced architecture, dynamic and in-
novative applications, and a more enlightened and flexible regulatory environment.
In short, our challenge is to move from the old to the new, while remaining faithful
to our governing statutes and the venerable principles of communications policy—
universal service, competition, and diversity, just to name a few.

In the next six months, the Commission will complete many of the specific pro-
ceedings intended to advance the digital migration. Specifically, we will tackle a
bevy of proceedings dedicated to telephone competition, broadband deployment,
media ownership reform and 21st Century spectrum policy. These proceedings will
shape the communications landscape for years to come. My colleagues and I under-
stand the enormity of our responsibility, as much as the absolute necessity of going
through with it. In doing so, we will be guided exclusively by the public interest,
and resist the pressure to view our exercise as awarding benefits and burdens to
corporate interest.

Guided by consumer interest, our course will endeavor mightily to:

e Bring consumers the benefits of investment and innovation in new communica-
tions technologies and services.

e Expand the diversity, variety and dynamism of communication, information,
and entertainment.

o Empower consumers, by moving toward greater personalization of communica-
tions—when, where, what and how they want it.

e Promote universal deployment of new services to all Americans.

e Contribute to economic growth, by encouraging investment that will create jobs,
increase productivity and allow the United States to compete in tomorrow’s
global market.

The Status of Telecommunications Competition

The preamble of the Telecommunications Act of 1996 (1996 Act or Act) states suc-
cinctly its purpose: “An Act to promote competition and reduce regulation in order
to secure lower prices and higher quality services for American telecommunications
consumers and encourage the rapid deployment of new telecommunications tech-
nologies.” Clearly, as evidenced from the preamble, promoting competition is a cen-
tral objective of the Act. In its detail, the statute provides a regulatory blueprint
that conveys extensive authority to the Commission to advance that objective.

Seven years into the Act, there is notable success—though perhaps significantly
less in some markets than originally expected, and perhaps in different forms than
were first envisioned. A brief review of the reported results offers a snapshot of our
progress. In the local telephone market, wireline-based competition, as of June 2002
(the most recent data reported by the Commission), competitive local exchange car-
riers (CLECs) reported 21.6 million (or 11.4 percent) of the approximately 189 mil-
lion nationwide switched access lines in service. Slightly more than one-half of these
reported CLEC switched access lines serve small business and residential cus-
tomers.

New entrants have pursued a variety of strategies for entering the local market
to serve consumers. For instance, CLECs providing full facilities-based competition
account for 6.24 million of the CLEC access lines. Of that number, cable telephony
providers served almost 2.6 million lines (mostly residential), and other full facili-
ties-based competitors (fiber-providers, for example) served over 3.6 million lines. Of
particular note, nearly 6.5 million consumers report that their wireless phone is
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their only phone. Partial facilities-based CLECs, using a combination of self-owned
facilities and unbundled network elements leased from incumbent local exchange
carriers (ILECs), serve over 4 million lines. In total, nearly 16.7 million customers
are served by facilities-based competitors.

CLECs providing service to consumers using no facilities of their own (i.e., relying
exclusively on those of an ILEC) account for over 11.9 million of the total CLEC
access lines. Of that, approximately 4.48 million consumers are served by CLECs
using resale (as provided by the 1996 Act and unaffected by current rulemakings)
and another 7.48 million consumers are served by CLECs using UNE-P (pursuant
to FCC regulations).

Deserving special notice, the most significant competition in voice (local and long
distance) has come from wireless phone service. As of June 2002, 129 million con-
sumers subscribed to wireless telephone services, providing a direct alternative to
wireline infrastructure for local telephone services. There are currently six national
carriers (two that are BOC-owned, and four that are independent) and a host of
smaller carriers and price competition and innovation have been very strong. It is
estimated that anywhere from 3-5 percent of these wireless consumers use their
wireless phones as their primary local phone service.

In addition, broadband connections have also put pressure on wireline networks
as many consumers that migrate to broadband for their Internet services have
dropped their second telephone lines (which were used for dial-up Internet services).
Moreover, 2002 saw the introduction of reliable Internet telephony services through
a broadband connection. Companies such as Vonage are providing consumers with
a direct substitute to their traditional wireline phones.

These various sources of competition have contributed to the first declines in total
access lines for the four major ILECs since 1933 (the only previous year where ac-
cess lines declined).

Competition also has increased exponentially in the long distance market. The
corollary of opening up the local phone market was allowing incumbent local car-
riers to enter the long distance market (previously barred by law from doing so)
after satisfying the requirements of section 271 of the Act. At present, Bell Oper-
ating Companies (BOCs) have obtained regulatory approval to offer long distance in
35 states, bringing new competitive alternatives to that market. Prices have de-
clined substantially over the period since the Act, due principally to wireless substi-
tution and extensive expansion of long distance capacity.

Competition is moving forward in the broadband market. Broadband, or
highspeed lines connecting homes and businesses to the Internet, increased by 27
percent during the first half of 2002, from 12.8 million to 16.2 million lines. DSL
lines in service increased by 29 percent during the first half of 2002, from 3.9 mil-
lion to 5.1 million lines. On the cable platform, broadband service increased by 30
percent during the first six months of 2002, from 7.1 million to 9.2 million lines.
At the end of June 2002, the presence of broadband service subscribers was reported
in all 50 states, the District of Columbia, Puerto Rico and the Virgin Islands, and
in 84 percent of the Nation’s zip codes, compared to 79 percent six months earlier.

Clearly, a significant amount of competition has emerged since the Act. For resi-
dential customers in particular, facilities-based providers have contributed the lion’s
share of that competition.

Current FCC Proceedings

The Commission has before it a number of major proceedings that will attempt
to improve and advance the goals of the 1996 Act. With the benefit of hindsight,
we will be able to assess the last seven years and consider how we might improve
the regulatory environment to more aggressively promote facilities-based competi-
tion, to promote major investment in advanced communication infrastructure, and
to reduce regulation—all hallmarks of the Act.

Local Wireline Competition Policy

Local competition is one of the principal objectives of the Act—meaningful,
longterm, sustainable competition. Over the next six months, the Commission will
consider and decide two sets of proceedings that will address certain aspects of the
Commission’s implementation and enforcement of Congress’ unbundled network ele-
ment (UNE) regime. These proceedings will determine which of the ILECs’ network
elements must be unbundled and offered to competitive entrants at regulated whole-
sale rates. And, will establish an effective and efficient enforcement regime to evalu-
ate the incumbent’s provisioning of these facilities and services to competitors.

1. Triennial Review of UNE Rules
The First Swing—Strike One
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The FCC has had a difficult, trying time in its effort to establish the unbundled
network element rules. Shortly after the Act was passed the Commission promul-
gated a set of local competition rules that included a mandate requiring that all net-
work elements be unbundled for competitors. And, despite arguments that such a
regime undercut the separate wholesale requirement that the complete network
could be purchased at the deeply discounted prices available for each unbundled ele-
ment. This became known as the UNE platform, or UNE-P. The sentiment at the
time was to “jump start” competition by biasing the rules significantly in favor of
easy entry. This understandably aggressive competitive stance, coupled with a cap-
ital market awash with cash for new ventures, enticed nearly 300 new competitors
to rush into the market.

These rules were struck down by the Supreme Court in 1998. The Court held that
the Commission was not giving fair weight to Congress’ directive that the Commis-
sion unbundle only those elements that would impair the viability of entry. The
Court found the Commission’s stance too generous to new entrants and not faithful
to the statute, concluding “if Congress had wanted to give blanket access to incum-
bents’ networks on a basis as unrestricted as the scheme the Commission has come
up with, it would not have included §251(d)(2) [the impairment standard] in the
statute at all.” Instead, “[i]lt would simply have said . . . that whatever requested
element can be provided must be provided.” The UNE rules were thus vacated.

The Second Swing—Strike Two

In 1999, the Commission attempted to respond to the Supreme Court’s decision
and craft new UNE rules. It modified its interpretation of the impairment standard
slightly and crafted a set of rules that substantially mirrored the old, still allowing
access to all network elements (rendering UNE-P still available) in nearly all mar-
kets. In that Order (known commonly as the UNE Remand Order), the Commission
announced that it would reexamine its list of network elements every three years
(it is from this commitment that the present Triennial Review takes its name). In
response to this pronouncement, the Commission under my leadership initiated its
first triennial review of its unbundled network element regime in December 2001,
to ensure that our regulatory framework reflects current marketplace conditions and
stays faithful to the goals and provisions of the Act.

During the course of compiling our record in this proceeding, the United States
Court of Appeals for the District of Columbia Circuit struck down the Commission’s
Order and subsequently vacated the Commission’s second set of UNE rules.

The court again found that the Commission had not given sufficient significance
to the impairment standard. It pointedly held that the Commission had to consider
much more rigorously whether there were competitive alternative sources of supply
in different markets. It also criticized the Commission’s “open-ended notion of what
kinds of cost disparity are relevant” for purposes of identifying impairment. In par-
ticular, “to rely on cost disparities that are universal as between new entrants and
incumbents in any industry is to invoke a concept too broad, even in support of an
initial mandate, to be reasonably linked to the purpose of the Act’s unbundling pro-
visions.” (Emphases added.) The court emphasized that unbundling is not an un-
qualified good under the statute, for it imposes others costs that can undermine the
Act’s goals. The Commission had to strike a balance between competing concerns,
rather than merely embrace unimpeded unbundling. The court consequently vacated
all the unbundling rules, effective February 20th of this year.

It is very important to understand the legal exercise that is before the Commis-
sion. Under the court mandate, there will be no unbundling rules at all in a few
weeks if the Commission does not act consistent with the court’s ruling. The Com-
mission must establish, from the ground up, the clear impairment of each and every
element that it orders unbundled. This is important to grasp, for it is often mis-
understood, or misrepresented in the heated debate about UNE-P. “To UNE-P or
not to UNE-P” is not the question before the Commission. UNE-P is not a network
element, nor does the statute provide for it as a complete entry vehicle. UNE-P is
a consequence of previous regulatory decisions that required all network elements
be unbundled, thereby making a full platform possible (that is, the platform is an
aggregation of all the individual elements). If even one of those elements cannot be
sustained under a more rigorous impairment analysis, the UNE-P will not be gov-
ernment mandated as an alternative, though it may be privately negotiated in the
marketplace.

It bears repeating that seven years into the Act, there have yet to be a set of
unbundled network element rules that have survived judicial review, despite two
major Commission attempts. Hopefully, the third time is the charm. It is vital the
Commission craft a judicially sound set of rules in the Triennial Review in order
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to finally settle this critical chapter of implementing the Act, and stabilize the foun-
dation of the wireline local competition industry.

The legal mandate to rework the UNE rules is reason enough to recommend the
Triennial Review, but not the sole reason. I believe, as prior Commissions and the
courts have held, that Congress rightly sought to promote facilities-based competi-
tion. Facilities-based competition offers a number of compelling benefits:

e Greater product differentiation, offering consumers more robust choice than

available through resale.

e Less reliance on an incumbent, whose self-interest will rarely be aligned with
assisting a new competitor in having access to its own network at steeply dis-
counted prices.

e Greater infrastructure investment, stimulating the downstream market for
equipment suppliers, like Lucent and Nortel, as well as promoting more jobs.

o Greater network redundancy, providing more alternatives should homeland se-

curity risks threaten our network.

While the statute provides a number of vehicles for competitive entry, including
resale and unbundled elements, it is widely recognized that in the long-term there
should be a transition to facilities in order to reap the greater benefits of competi-
tion. In determining which elements should be unbundled for competitors, the Com-
mission will take into account stronger incentives for facilities-based entry or transi-
tion thereto.

The Commission’s third attempt to implement Congress’ unbundling requirements
through the Triennial Review proceeding will address several core components of
our unbundling framework. First, it will involve the application of the statutory
“necessary” and “impair” standards and a determination of whether, and if so, how,
the Commission should take into account other goals of the Act, such as the develop-
ment and deployment of new communications infrastructure and services. Second,
it will consider, consistent with the recent D.C. Circuit ruling, the appropriate level
of granularity in defining the specific network elements and markets at issue. Third,
it will address the proper role of state commissions in the implementation of our
unbundling rules.

The Wireline Competition Bureau will have an item for the full Commission’s con-
sideration on the floor by the end of the month.

2. Performance Standards

In addition to the Triennial Review, the Commission began in 2001 a rulemaking
proceeding to consider, for the first time, whether the Commission should establish
and enforce national performance measurements and standards for ILEC provi-
sioning of unbundled network elements, which many states and CLECs have urged.
While the Triennial Review examines network elements and determines whether
competitors should have access to them, the performance measures proceeding ex-
amines whether competitors have efficient and effective access to them. After much
discussion with all segments of the industry, the consensus is that competition pol-
ic;i would be enhanced by a small number of specific, enforceable performance-based
rules.

In response to our notice of proposed rulemaking, we received a variety of pro-
posals—everything from completely occupying the field, to establishing a list of inde-
pendently enforceable federal measures, to enhancing existing state penalties by
adding federal penalties. We are working through the pros and cons of each of these
proposals, and will move forward with a plan that ensures that the market-opening
provisions of the Act are backed by a strong, effective and efficient enforcement re-
gime that creates greater consistency, certainty and clarity in the marketplace. In-
deed, it is for this reason that I have made my repeated requests to Congress for
greater enforcement authority for the Commission.

In examining possible performance requirements, however, we must be mindful
of the important work that state commissions around the country have done in this
area, and make sure that any federal standards we adopt advance our common goal
of fully and faithfully implementing the Act. Enforcement should be something car-
riers take seriously, and not merely a cost of doing business, and one way to do this
is to make sure that we are working together, and not at cross-purposes, with the
states.

The Wireline Competition Bureau will present its recommendations to the full
Commission in the second quarter, 2003.

Broadband Deployment

As T have stated on many occasions, broadband deployment is the central commu-
nications policy objective in America today. If the United States is to: (1) empower
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consumers to enjoy the full panoply of benefits of the information age; (2) provide
a source for long-term, sustainable economic growth for our country; and (3) con-
tinue to be the global leader in information and network technologies—then, as Con-
gress recognized in the Act, the development and deployment of broadband infra-
structure will play a vital role.

To my mind, the primary challenge in front of policymakers today in promoting
broadband is determining how we can help drive the enormous investment required
to turn the promises of broadband into reality. While figures are a bit facile in this
area, by many estimates DSL cannot reach 50 percent of households, because of
technical limitations that can be overcome only by building out the network. Cable
has substantially deployed its data network (controlling 70 percent of the residential
market), but still is unavailable to a significant number of households. Other tech-
nologies are deploying, such as wireless, powerline and satellite, but significant cap-
ital investment and technical research is needed to push those platforms to a wider
addressable market. At the Commission, we have initiated a number of proceedings
to address this broadband challenge, guided by the following principles:

e First, get it built—everywhere. Encourage investment in new advanced archi-

tecture.

e Second, promote the vibrancy of these new Internet platforms through a mini-
mally regulated environment.

e Third, promote multiple platforms for the delivery of broadband internet. The
biggest obstacle to so many policy goals in the wireline voice context is the last
mile problem. Our goal is to encourage multiple pipes to the home in the future
broadband world.

e Fourth, unleash the innovation that has been characteristic of the computer and
software industries.

1. Triennial Review

As part of our Triennial Review proceeding, the Commission will consider several
broadband related questions. Specifically, the Commission will address the
unbundling obligations, under the Act, where an ILEC deploys next generation fiber
facilities into its network or invests in fiber all the way to the home. In addition,
the Commission will address the unbundling obligations for the high-frequency por-
tion of the loop, commonly referred to as “line sharing.” Again, we anticipate that
the Wireline Competition Bureau will make its formal recommendations to the full
Commission on these issues by the end of this month.

2. Wireline Broadband Item

In an effort to limit regulatory uncertainty, the Commission, in February 2002,
initiated a rulemaking to address the appropriate statutory classification of
broadband Internet access services provided over the traditional or future wireline
telephone network. In the Notice of Proposed Rulemaking (NPRM) in this pro-
ceeding, the Commission tentatively concluded that this service is an “information
service” as defined in the Act. In addition, the proceeding asks both the regulatory
implications, if any, of that proposed classification on existing regulations and on
what the appropriate regulatory framework for the provision of wireline broadband
Internet access services should entail. Finally, the item also sought comment on
whether facilities-based broadband Internet access service providers should be re-
quired under the Commission’s statutory authority to contribute to support uni-
versal service.

The Wireline Competition Bureau will provide its recommendations in this pro-
ceeding to the full Commission in the second quarter of 2003.

3. Second Cable Modem Service Order

In addition to the Wireline Broadband Item, the Commission issued a Declaratory
Ruling and Notice of Proposed Rulemaking in March 2002. That Declaratory Ruling
classified cable modem service, a broadband Internet access service provided over
cable facilities, as an “information service” under the Act. The Commission, in the
NPRM portion of the Order asked interested parties to comment on the appropriate
regulatory framework for the provision of that information service. Specifically, the
Commission sought comment on the scope of the Commission’s jurisdiction to regu-
late cable modem service; whether we should require cable operators to offer ISPs
access to their facilities; and the proper role of state and local franchising authori-
ties in regulating cable modem service. Many of these questions are similar to those
that ﬁrise in the telephone broadband context and should responsibly be considered
together.

The Media Bureau will have its recommendations on the questions raised in the
Cable Modem NPRM to the full Commission in the second quarter of this year.
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4. Dom/Non-Dom Proceeding

Finally, in December 2001, the Commission initiated a review of the current regu-
latory requirement for ILECs broadband telecommunications services. The Commis-
sion sought comment in this proceeding on whether the Commission should make
changes, based on marketplace developments, in its traditional regulatory require-
ments of ILECs’ broadband transmission services. These transmission services are
not broadband Internet access services offered to residential consumers, but high-
capacity transmission services offered to business consumers and competitive car-
riers. The Commission sought comment on the relevant product and geographic
market for these broadband transmission services; whether the ILECs possess mar-
ket power in the market and whether dominant carrier safeguards or other regu-
latory requirements should govern ILECs’ provision of these services.

The Wireline Competition Bureau will have their recommendations to the full
Commission by the close of the second quarter.

Conclusion

As you can see, these next six months will be an incredibly busy and significant
time for the Commission in the areas of local competition and broadband deploy-
ment policies. These decisions will be vital to our efforts to advance the digital mi-
gration in this country, and faithfully implement the will of Congress so that con-
sumers can continue to reap the Act’s intended benefits. In addition, these decisions
will help bring some much needed regulatory certainty and clarity, especially in the
face of the numerous adverse court decisions over the last five years, so that the
marketplace can adapt and stabilize and industry participants can vigorously com-
pete, invest and innovate—all to the benefit of the American telecommunications
consumer.

COMPETITION/BROADBAND POLICY SCHEDULE

Triennial Review

* Statutory Standard for Unbundling

* Granular Market Analysis

# List of UNEs

* Mixed Use of UNEs

¢ Access to EELs, Including Use Restriction,
Conversion, and Commingling

* Line Sharing

* Next Generation Networks/Access to Fiber in
the Loop

* Role of the States

Jan. 03 >
April 03 June *03

Chairman HOLLINGS. Thank you, Mr. Chairman.
Commissioner Martin?
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STATEMENT OF HON. KEVIN J. MARTIN, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Commissioner MARTIN. Thank you, Mr. Chairman, and thank
you for this invitation to be here with you this morning.

Chairman HOLLINGS. Bring that a little closer.

Commissioner MARTIN. I look forward to the insights you will
provide and trying to answer any questions you might have.

As I said during my confirmation hearing, I recognize that the
Commission is a creation of Congress, and I welcome the oppor-
tunity to discuss the Commission’s activities with you.

As you know, the telecommunications industry has been respon-
sible for much of the Nation’s economic growth during the past dec-
ade. I believe the availability of advanced telecommunications is es-
sential to the continued strength of the economy in the 21st cen-
tury.

There is no question, however, that these are turbulent economic
times for the telecommunications sector. Companies are struggling
under too much debt, unable to recoup the past investment they
have made; markets are valuing companies at depressed levels,
leaving companies with little capital; and carriers are postponing
the purchase of equipment necessary to deploy competitive local
and advanced services, leaving the manufacturers to suffer the con-
sequences. And as more manufacturers founder, we risk being left
with too few domestic providers of critical infrastructure. This can
be a significant threat even to our national security. And finally,
investors are questioning whether communications companies con-
tinue to be a profitable industry in which to risk capital.

But this it not just about companies; it’s about real people. Un-
fortunately, the impact of this downturn has not been limited to
the companies in the telecommunications sector. Employees and
their families throughout the Nation have experienced real pain re-
sulting from the economic downturn and the numerous bank-
ruptcies that have occurred. By the middle of last year, nearly
500,000 employees in the sector had lost their jobs, and the indus-
try had lost over 2 trillion in stock value. As a result, many people
saw their life savings disappear overnight just as they were hit by
layoffs, with little or no severance pay.

Several proceedings currently pending in the Commission could
have a significant impact on the industry. I believe we have an op-
portunity to craft a balanced package of regulations to revitalize
the industry. We should spur investment in next-generation
broadband infrastructure while also maintaining access to the net-
work elements necessary for new entrants to provide competitive
services.

I believe it is critical to create a regulatory environment that en-
courages the deployment of new broadband infrastructure. Incum-
bents should have the proper incentives to invest the capital nec-
essary to make 21st century broadband capabilities available to all
Americans. This, in turn, would allow consumers to experience the
benefits of next generation services and applications that new
broadband networks can offer.

In addition, I believe it is essential to continue to encourage local
competition. We need to maintain the ability of new entrants to ac-
cess elements of the incumbent network that are essential for com-
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petitive services. By maintaining this access, consumers will con-
tinue to receive the benefits of local competition. Such an approach
is vital if we are to ensure that all areas throughout the Nation,
including rural America, continue to enjoy the benefits of competi-
tive choice.

In that spirit, I offer the following three priorities for Commis-
sion action. I believe the Commission should prioritize new invest-
ment and deployment of advanced network infrastructure. I believe
the Commission should focus on creating a regulatory environment
that allows and encourages companies to invest in and deploy ad-
vanced services. I fear that without a stable regulatory framework
for deploying and providing such services, our country’s commu-
nications network could remain stagnant, not improving and not
developing. The many people without access to advanced services
now, particularly consumers in rural and underserved areas, would
remain without. And competition, the driver of innovation, growth,
and effective pricing, would remain minimal. But even if we change
our underlying regulations governing the provision of basic teleph-
ony, companies will not invest in advanced services unless we en-
sure the regulations will not deprive them of the ability to make
a sufficient return on their investment.

Second, I believe the Commission must minimize further ques-
tions. We must avoid creating a greater uncertainty or prolonging
ambiguity. To put off decisions that have the greatest impact on
the marketplace to another day would only aggravate current mar-
ket conditions. It also would potentially prolong the angst and un-
certainty that surround the deployment of advanced services.

And finally, I believe the Commission must faithfully implement
the Act and be responsive to the courts. We must address the
court’s recent criticism of our existing unbundling framework while
still keeping our eyes on Congress’ goal of ensuring that local mar-
kets are truly open to competition. We must rigorously review our
list of required elements for unbundling and determine which are
necessary for sustained competition, but we must also ensure that
access to those essential facilities continues.

Assessments of whether access to an element is necessary to pro-
vide service may vary significantly among different markets,
States, and regions. State commissions have worked well with the
Commission in implementing the requirements of the 1996 Act. A
more granular review could allow for state cooperation and input,
especially regarding highly fact intensive and local determinations.

As you can see, a number of issues before us are vital to con-
sumers and the marketplace and need timely resolution. Neverthe-
less, I believe we must begin somewhere. The framework I have set
forth would achieve our goals without favoring any particular in-
dustry. And this calls for a delicate balance. We need to make sure
that incumbent networks are open to competition and, at the same
time, provide incentives for both incumbents and new entrants to
build new facilities.

Again, thank you for inviting me and my colleagues to be with
you today, and I look forward to trying to answer your questions.

[The prepared statement of Commissioner Martin follows:]
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PREPARED STATEMENT OF HON. KEVIN J. MARTIN, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Thank you for this invitation to be here with you this morning. I look forward
to listening to the insight you will provide and trying to answer any questions you
might have. As I said during my confirmation hearing, I recognize that the FCC is
a creation of Congress, and I welcome the opportunity to discuss the Commission’s
activities with you.

As you know, the telecommunications industry has been responsible for much of
the Nation’s economic growth during the past decade. And the availability of ad-
vanced telecommunications is essential to the continued strength of the economy in
the 21st century. There is no question, however, that these are turbulent economic
times for the telecommunications sector.

Companies are struggling under too much debt, unable to recoup the past invest-
ments they have made. Markets are valuing companies at depressed levels, leaving
companies with little capital. Carriers are postponing the purchase of the equipment
necessary to deploy competitive local and advanced services, leaving the manufac-
turers to suffer the consequences.

As more manufacturers founder, we risk being left with too few domestic pro-
viders of critical infrastructure for advanced services, a significant threat even to
our national security. Finally, investors are questioning whether communications
continues to be a profitable industry in which to risk capital.

But this is not just about companies, it is about real people. Unfortunately, the
impact of this downturn has not been limited to the companies in the telecommuni-
cations sector. Employees and their families throughout the Nation have experi-
enced real pain resulting from the downturn and the numerous bankruptcies that
have occurred. By the middle of last year, nearly 500,000 employees in the sector
had lost their jobs, and the industry had lost over $2 trillion in stock value. As a
result, many saw their life savings disappear overnight just as they were hit by lay-
offs, with little or no severance pay.

Several proceedings currently pending at the Commission could have a significant
impact on the industry. I believe we have an opportunity to craft a balanced pack-
age of regulations to revitalize the industry by spurring investment in next genera-
tion broadband infrastructure while also maintaining access to the network ele-
ments necessary for new entrants to provide competitive service.

I believe it is critical to create a regulatory environment that encourages the de-
ployment of new broadband infrastructure. Incumbents should have the proper in-
centives to invest the capital necessary to make 21st century broadband capabilities
available to all American consumers. This in turn would allow consumers to experi-
ence the benefits of next generation services and applications that new broadband
networks can offer.

In addition, I believe it is essential to continue to encourage local competition. By
maintaining the ability of new entrants to access elements of the incumbent net-
work that are essential for competitive services, consumers can receive the benefits
of competition. Such an approach is crucial if we are to ensure that all areas
throughout the Nation, including rural America, continue to have access to the ben-
efits of competitive choice.

In that spirit, I offer the following three priorities for potential Commission ac-
tion:

First, the Commission should prioritize new investment and deployment of ad-
vanced network infrastructure. I believe the Commission should focus on creating
a regulatory environment that allows and encourages companies to invest in and de-
ploy advanced services.

I fear that without a stable regulatory framework for deploying and providing
such services, our country’s communications network and services could remain
stagnant, not improving, not developing. The many people without access to ad-
vanced services now, particularly consumers in rural and underserved areas, will re-
main without. And competition, the driver of innovation, growth, and effective pric-
ing, will remain minimal.

Even if we change our underlying regulations governing the provision of basic te-
lephony, companies will not invest in advanced services unless we ensure that our
regulations will not deprive them of the ability to make a sufficient return on their
investment.

Second, the Commission must minimize further questions and avoid creating
greater uncertainty or prolonging ambiguity in this area. To put off decisions that
have the greatest impact on the marketplace to another day will only aggravate cur-
rent market conditions and prolong the angst and uncertainty that surround the de-
ployment of advanced services.
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Third, the Commission must faithfully implement the Act and be responsive to
the courts. We must address the court’s recent criticism of our existing unbundling
framework, while still keeping our eye on Congress’s goal of ensuring that local
markets are truly open to competition. We must rigorously review our list of re-
quired elements for unbundling and determine which are necessary for sustained
competition, while also ensuring that access to essential facilities continues.

Assessments of whether access to an element is necessary to provide service may
vary significantly among different markets, states, and regions. State commissions
have worked well with the Commission in implementing the requirements of the
1996 Act. A more granular review could allow for state cooperation and input, espe-
cially regarding highly fact intensive and local determinations.

As you can see, a number of issues before us are vital to consumers and the mar-
ketplace and need timely resolution. Nevertheless, we must begin somewhere.

I believe the framework I have set forth would achieve our goals without favoring
any particular industry. This calls for a delicate balance: we need to make sure that
incumbent networks are open to competition, but, at the same time, provide incen-
tives for both incumbents and new entrants to build new facilities.

Again, thank you for inviting me and my colleagues to be here with you today.
I am happy to try to answer any questions you might have.

Chairman HOLLINGS. Thank you, Commissioner.
Commissioner Abernathy?

STATEMENT OF HON. KATHLEEN Q. ABERNATHY,
COMMISSIONER, FEDERAL COMMUNICATIONS COMMISSION

Commissioner ABERNATHY. Good morning. Good morning, Mr.
Chairman and distinguished Members of the Committee. It is a
distinct pleasure and privilege for me to come before you for the
first time during my term as a Commissioner to discuss the
state

Chairman HOLLINGS. Get that microphone up close; I'm sorry;
just pull it a little bit closer so we can all hear.

Commissioner ABERNATHY.—to discuss the state of competition
in the telecommunications industry and to listen to your concerns
and respond to any questions that you may have. Your passion re-
garding these issues comes through loud and clear this morning.

As T reflect upon the state of competition and the appropriate
role for the FCC to pursue, I am guided first and foremost by the
statutory direction provided to us by Congress. Another key guid-
ing principle that comes into lay is the importance of crafting clear-
ly defined rules and then strictly enforcing those rules. And finally,
the best measure of our success, as mentioned by Members of the
Committee, will be whether citizens are benefitting from increased
innovation, increased choice, and lower prices.

The telecommunications marketplace is more competitive today
than at any time in history, with the wireless sector enjoying the
most robust competition. Market forces have prompted wireless
carriers to lower prices sharply and to introduce a broad array of
innovative new calling plans, features, and services.

On the wireline side, long distance remains extremely competi-
tive, but local competition has been slower to take hold because of
the historical market strength, as mentioned by the Chairman, of
the incumbent wireline providers. Nevertheless, the number of ac-
cess lines served by competitive local exchange carriers continues
to increase.

Broadband services also have become increasingly competitive.
Cable modem and DSL services are rapidly expanding, and there
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are promising developments in the area of wireless and satellite
technologies, as mentioned by Senator Boxer and Senator Allen.

Despite these positive trends, the last few years plainly have
been a tumultuous time for the telecommunications marketplace.
Overly optimistic projections of data growth spurred companies to
invest in excess capacity. And when the dot com bubble burst, in-
vestors demanded retrenchment. In a scramble to shorten the path
to profitability, many carriers went bankrupt. And in turn, equip-
ment manufacturers were forced to write off inventory and lay off
workers.

Investment also has been chilled by regulatory uncertainty in the
wake of successive court reversals of the FCC’s core local competi-
tion rules, as mentioned by Mr. Powell. The U.S. Supreme Court
held that the Commission’s initial unbundling rules failed to in-
clude a meaningful limiting principle. And later, the D.C. Circuit
Court of Appeals reversed and vacated the rules adopted on re-
mand, stating that the Commission’s analysis was inconsistent
with the statutory mandate given us by Congress.

In response to these court losses, I believe a critical role for the
FCC in furthering the development of competition is to promote
regulatory certainty. Having worked for ILECs, CLECs, and wire-
less providers, I know that companies, whether incumbent or new
providers, put investments on hold when unable reliably to assess
the regulatory risks that they will face.

Two critical ways for the Commission to promote regulatory cer-
tainty are, first, to ensure that our rules adhere closely to the text,
structure, and purpose of the Communications Act; and, therefore,
they will withstand judicial scrutiny. And second, to promote a pol-
icy of swift and stringent enforcement when our rules are violated.

Another key role for regulators is keeping up with the rapid pace
of technological change in market developments. Otherwise, we run
the risk of becoming irrelevant, or, worse, implementing regulatory
requirements that harm the public interest. For example, the Com-
mission should continue its efforts to define broadband Internet ac-
cess services and to grapple with the regulatory implications of
these statutory classifications. While I recognize that the
broadband issue raises difficult, controversial questions, these
questions will not go away by virtue of our unwillingness to craft
an appropriate regulatory scheme.

Finally, as Chair of the FCC’s Joint Board on Universal Service,
I want to emphasize the importance of ensuring that universal
service remains sustainable in today’s rapidly changing market-
place and that new competitive services are available to all Ameri-
cans.

Thank you for the opportunity to share these thoughts with you
this morning and to learn from your experiences. I look forward to
responding to any questions you may have and working with you
to achieve our common goals.

Thank you.

[The prepared statement of Commissioner Abernathy follows:]
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PREPARED STATEMENT OF HON. KATHLEEN Q. ABERNATHY, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Good morning, Mr. Chairman and distinguished Members of the Committee. I ap-
preciate the opportunity to appear before you to discuss the state of telecommuni-
cations competition. Competition is thriving in many respects, but at the same time
the telecommunications industry is facing enormous challenges. I will begin by pro-
viding background information on the growth of competition as well as my assess-
ment of key challenges confronting competitors. I will then discuss my views on the
appropriate role for regulators in this environment.

I. State of Competition

The telecommunications marketplace is more competitive than at any time in his-
tory, with the wireless sector enjoying the most robust competition. We have six na-
tional wireless providers and many regional players. Consumers have benefited from
the fruits of this competition, as providers have been forced to lower prices sharply
and to introduce a broad array of innovative new calling plans, features, and serv-
ices. Indeed, as wireless providers struggle to achieve or maintain a positive cash
flow, some analysts have argued that the wireless sector may be t0o competitive—
that is, that some consolidation may be necessary to restore its fiscal health.

On the wireline side, competition has been slower to take hold because of the his-
torical market strength of the incumbent wireline providers. Nevertheless, the num-
ber of access lines served by competitive local exchange carriers (CLECs) continues
to increase. CLECs serve more than 11 percent of the Nation’s lines—including ap-
proximately 8 percent of residential and small business lines. These carriers have
employed a broad range of entry strategies: Some rely entirely on their own facili-
ties; some deploy their own switches but rely on the incumbent carrier’s loops; some
provide service exclusively through unbundled network elements; and some rely on
total service resale. Consumers have a choice of at least two local carriers in 67 per-
cent of the Nation’s zip codes, and about 93 percent of all households are located
in those zip codes. This data suggests that we are headed in the right direction com-
petitively but the incumbent LECs’ market strength requires continued regulatory
intervention.

Broadband services also have continued their ascension and have become increas-
ingly competitive. There are now more than 16 million high-speed lines in service,
including more than 14 million to residential and small business subscribers. Cable
modem and DSL providers both increased their penetration by about 30-percent in
the first half of 2002 alone. Perhaps most importantly, the gap between urban and
rural deployment appears to be narrowing. While cable modem and DSL providers
serve the vast majority of the broadband market today, there have been promising
developments with respect to wireless and satellite technologies. For example, wire-
less carriers are beginning to introduce third-generation data services, Wi-Fi net-
works are becoming increasingly robust and are expanding their range, and several
companies and joint ventures have announced plans to launch the next generation
of satellite broadband services in the near future.

II. Economic and Regulatory Challenges

While these statistics and technological developments in the abstract present a
positive portrait of the overall competitive landscape, the last few years plainly have
been a tumultuous time for the telecommunications marketplace. Overly optimistic
projections of data growth spurred companies to invest enormous amounts of capital
to boost network capacity. While demand for telecommunications services grew
briskly, it did not grow at a sufficient pace to justify the massive build-out of fiber
capacity. Eventually, when the dot-com bubble began to burst, the financial commu-
nity realized that there was a wide gulf between the supply of network capacity and
the demand for data transmission. Investors responded by insisting that network
owners retrench and demonstrate profitability over a much shorter time horizon
than initially projected. A downward spiral ensued, as many telecommunications
carriers went bankrupt after failing to generate sufficient revenues to service their
accelerating debt loads. The resultant slowdown in capital expenditures ultimately
left equipment manufacturers with surplus inventory and personnel. No segment of
the industry was left unscathed. Not only did the economy suffer from devalued
businesses and widespread layoffs, but several companies—most notably,
WorldCom—appear to have resorted to financial deception to mask poor perform-
ance. This fraud compounded the downturn by shaking investors’ confidence in the
truthfulness of financial statements.

On top of these economic factors, the telecommunications marketplace is beset by
regulatory uncertainty as a result of successive court reversals of the FCC’s core
local competition rules. When the FCC first adopted unbundling rules pursuant to
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section 251(c), the U.S. Supreme Court remanded the Commission’s interpretation
of the “necessary and impair” standard in section 251(d), holding that the Commis-
sion had failed to develop a meaningful limiting principle. After the FCC adopted
new rules on remand, the D.C. Circuit Court of Appeals reversed those rules on the
grounds that the Commission’s analysis was not sufficiently “granular,” the Com-
mission disregarded the costs associated with unbundling obligations, and the Com-
mission failed to consider the significance of intermodal competition. These court
setbacks have left providers with little guidance about the network elements that
will be available at regulated cost-based rates and have put at risk some current
business plans that were developed around the now-vacated rules.

II1. Regulatory Responses

A. Promoting Regulatory Certainty

The Telecommunications Act of 1996 was enacted to “promote competition and re-
duce regulation,” and there is no question that regulators play a pivotal role in over-
seeing the transition to the fully competitive markets envisioned by Congress. As
I have emphasized since taking office,! one critical role for the FCC in furthering
the development of competition is to promote regulatory certainty. In an economic
environment where carriers would have a difficult time raising capital even under
the best of regulatory circumstances, the absence of clear rules can deal a crushing
blow. Even where capital is available, incumbents and new competitors alike put
investments on hold when they cannot reliably assess the regulatory risks they will
face. It is no exaggeration to say that a company may prefer receiving an adverse
ruling to having no rules at all; in the former case, the company can adjust its busi-
ness strategy and move on consistent with the regulatory parameters, while in the
latter the result is often paralysis.

1. Adhere to the Text of the Statute

One of the best ways to promote regulatory certainty is to adopt rules that are
consistent with congressional intent as set forth in the statute. While appellate risks
are endemic in the administrative rulemaking process, they can be diminished sig-
nificantly by ensuring that rules adhere closely to the statutory text, structure, and
purpose.

The costs of regulatory uncertainty are significant. Carriers develop business
plans based on the FCC’s regulations, and when those regulations are subsequently
found to violate the statute, business plans must be scrapped. In a worst-case sce-
nario, a company may be unable to survive under the new regulatory regime. The
risk of such outcomes can be diminished in the future through the exercise of great-
er discipline and conservatism in our interpretation of the statute. Therefore, as the
Commission considers new unbundling rules, my paramount goal is to ensure that,
irrespective of my own policy preferences, our decisions will comport with the stat-
ute and with the directives we have received from our reviewing courts.

The Commission’s initial efforts to develop unbundling and interconnection poli-
cies were largely theoretical, by necessity. We now have the benefit of several years
of real-world experience under the Telecommunications Act of 1996. We therefore
have a better understanding of which facilities competitors truly need at regulated,
cost-based prices, and those they can self-provision or obtain at market-based rates.
The D.C. Circuit Court of Appeals also has instructed us to bear in mind that
unbundling imposes significant costs (it can deter investment in new facilities and
impose substantial transaction costs) in addition to benefits (stimulating competitive
entlr;y), and I will attempt to strike an appropriate balance in our pending rule-
making.

2. Ensure Swift and Stringent Enforcement

Another crucial part of promoting competition in a stable regulatory environment
is pursuing a strong enforcement policy. Market-opening mandates are worth little
to competitors unless they are swiftly and stringently enforced. Indeed, a record of
poor enforcement can deter competitive entry and investment just as surely as an
absence of rules can. This goal requires a concerted effort by the FCC and our col-
leagues at the state level. I am pleased that this Commission has aggressively pun-
ished violations through forfeitures and consent decrees that have imposed the max-
imum fines allowed by law. The state commissions also have a good track record
in policing the marketplace. I strongly support Chairman Powell’s call for increased
enforcement authority to ensure that the maximum forfeitures are sufficient to
deter anticompetitive conduct by even the largest entities. I also support the adop-

1For a full explanation of my guiding regulatory principles, see My View From the Doorstep
of FCC Change, 54 Fed. Comm. L. J. 199 (March 2002).



43

tion of national performance standards for unbundled network elements, and poten-
tially for special access services as well, to ensure that the Commission is able to
detect and respond to discrimination and other rule violations.

B. Keeping Pace With Technological and Marketplace Changes

Another key role for regulators is keeping up with the rapid pace of technological
change and market developments. Otherwise, we run the risk of becoming irrele-
vant, or worse, implementing regulatory requirements that harm the public interest.
I have accordingly been a strong proponent of addressing gaps in the law and devel-
oping a coherent regulatory framework for broadband services. Since the Commu-
nications Act does not specifically define broadband Internet access services, the
FCC must select one of the existing service categories—information services, tele-
communications services, and cable services. For several years, the Commission de-
clined to resolve the fierce debate over the appropriate classification of cable modem
service. As the Commission remained on the sidelines, providers did not know which
regulatory rules would apply, and some therefore were reluctant to invest capital.
Making matters worse, courts began to step in to provide their own statutory inter-
pretations, which unfortunately were not consistent.

I am pleased that the Commission last year classified cable modem service as an
interstate information service and proposed a similar analysis for the DSL Internet-
access services provided to consumers. I also support moving expeditiously to clarify
the regulatory implications of our statutory classifications, including issues relating
to ISP access, universal service contributions, access by persons with disabilities,
and the scope of our discontinuance rules. Only by tackling these difficult questions
head-on can we provide the kind of stable and predictable regulatory environment
that encourages investment in new products and services. I also believe that the an-
alytical framework the Commission has begun to construct ultimately will help har-
monize divergent policy approaches to cable modem and DSL services, and, in doing
so, promote efficient investment and deliver increased benefits to consumers.

This principle of keeping pace with change is equally important to our promotion
of non-market-based public policy objectives, such as the preservation and advance-
ment of universal service. That 1s why the Federal-State Joint Board recently took
a fresh look at the services that should be eligible for support, and why the Commis-
sion and the Joint Board have made it a top priority to ensure that our contribution
methodology for the federal support mechanisms responds to changes in the way
people now communicate. I supported the interim measures the Commission re-
cently adopted, but I remain concerned that our existing revenue-based contribution
framework will not be sustainable long term in light of the increased prevalence of
bundling and the difficulty distinguishing among revenues from interstate tele-
communications services, local telecommunications services, information services,
and customer premises equipment. It therefore remains my goal to promote more
comprehensive reforms that will enable the Commission to protect universal service
in this changing environment.

The same principles lead me to support examining our media ownership rules to
ensure that we are keeping pace with changes in the media landscape. In addition,
section 202 of the Act compels such a review, and recent court decisions have under-
scored the urgency of conducting a rigorous examination. We must ascertain wheth-
er the congressional objectives of promoting competition, diversity, and localism con-
tinue to be served by our existing ownership restrictions, or whether changes are
necessary. Most of the rules at issue were established before cable television became
the dominant form of entertainment, news, and information that it is today, and be-
fore the advent of the Internet, direct broadcast satellite service, and satellite digital
audio radio service. Even within the traditional broadcast world we have had an ex-
pansion of programming and we are on the verge of another revolution as the DTV
transition is gaining momentum. These dramatic changes compel us to analyze
whether our existing rules best serve the public interest.

Finally, a related reason for keeping pace with technological change is that legacy
rules may not merely be ill-suited to new services or technologies—those rules may
actually harm consumers by curtailing the development of facilities-based competi-
tion. This is a critical concern, because we must encourage the development of new
platforms and services that will challenge incumbent providers if we are to fulfill
the overarching congressional interest in substituting a reliance on market forces
for regulation to the extent possible. I have therefore advocated a policy of regu-
latory restraint when it comes to nascent technologies and services. We should not
reflexively assume that legacy regulations should be carried over to a new platform,
but rather adopt rules that are narrowly tailored to the interests in protecting com-
petition and consumers. For example, as wireless carriers and satellite operators
strive to enter the emerging broadband market, we should avoid saddling them with
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regulations simply because other providers may be subject to them. The fact that
cable operators pay franchise fees and that DSL providers are subject to detailed
nondiscrimination requirements does not necessarily justify imposing identical
measures on new broadband platforms.

In time, the Commission should pursue regulatory parity, because differential
rules cause harmful market distortions. But a good way to achieve that end is to
exempt incumbents from legacy regulations when new platforms take hold and di-
minish the need for market intervention, as opposed to regulating new platforms
heavily during their infancy. The danger associated with the latter approach is that
it threatens to prevent the nascent platform from developing at all—and in turn to
prevent consumers from reaping the benefits of facilities-based competition.

I thank you for your time. I look forward to hearing your views and answering
your questions on how the Commission should promote competition and consumer
welfare in the telecommunications marketplace.

Chairman HOLLINGS. Thank you.
Commissioner Adelstein?

STATEMENT OF HON. JONATHAN S. ADELSTEIN,
COMMISSIONER, FEDERAL COMMUNICATIONS COMMISSION

Commissioner ADELSTEIN. Mr. Chairman, Senator McCain,
thank you for inviting us today to discuss the future of competition
in the telecommunications industry. It is a real honor to be back
here before the Senate, and it is nice once again to see my friends
and colleagues on the staff.

As you have discussed, the FCC is now carefully considering
these key issues, and it helps each of us, I think, to hear from you
and all of the Members of the Committee on these pending deci-
sions.

One of the top priorities of the 1996 Act, an essential focus of
mine, is to speed the deployment of broadband. The Act makes
clear we must extend the benefits of the latest technologies to all
Americans, rural and urban, including those who are economically
disadvantaged and those who have disabilities. Our entire economy
will benefit. If we speed broadband deployment, it can help restore
telecommunications as an engine for economic growth. It can fuel
a turnaround, not just for the telecommunications sector, which
has lost over half a million jobs, but for the growth and produc-
tivity of the entire economy.

Our international competitiveness is also at stake. International
security is affected. We must roll out secure broadband networks
quickly, especially in the face of global terrorism.

For these reasons, our goal must remain to achieve the greatest
amount of bandwidth for the greatest number of people. This hear-
ing focuses on one of the two foundational pillars of the Act that
drive deployment—competition. Its twin pillar, universal service,
ensures that service will reach even those areas where competition
falls short. Congress’ goal in building the Act upon these twin pil-
lars was to ensure that all Americans have access at reasonable
and affordable rates to the best telecommunications system in the
world. And I think we have that, and I think it is important that
we maintain that through the proper policies on the issues that we
are discussing today.

Growing up in South Dakota, I have learned the importance of
including rural America in this equation. The high cost, low in-
comes, schools and libraries, and rural healthcare funds, as Sen-
ator Rockefeller and Senator Snowe well know, have brought tele-
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communications services to many people who would not otherwise
have them. Although universal service does not now support ad-
vanced services, it lays the groundwork that makes it possible for
consumers to get them.

We are currently at a crossroads. The telecommunications sector
faces enormous challenges, as we have heard today. Job losses are
on the rise, and consumer bills are up, as well, as Senator McCain
and Senator Lautenberg have noted. And while investment is down
in the capital markets, there is no money available to provide new
capital for innovation and for new service development.

In taking steps to restore confidence, we must take care not to
undermine the competition that has emerged so far. The Act envi-
sioned many forms of competition. Facilities-based competition may
well provide its most durable form. We need to encourage it, along
with all types of competition that Congress anticipated. Both inter-
modal and intramodal competition could provide strong pressures
that will drive down prices, improve services, and offer consumers
more choices.

As Senator Allen and Senator Boxer have noted in the case of
Wi-Fi, wireless services offer a dynamic new avenue for competition
in both broadband and voice communications. We must encourage
innovation and manage the spectrum more efficiently in order to
maximize those opportunities. Where competition takes hold, the
FCC is charged by law with taking the next step, deregulation.
They are two sides of the same coin. You cannot have one without
the other.

The issue before us now is how to determine, as specifically as
possible, whether the presence of competition is sufficient to permit
deregulation, as envisioned by the Telecommunications Act.

Once meaningful competition allows the FCC to modify or repeal
its rules, we cannot walk away from consumers. I believe, like
Chairman Powell, that enforcement will give the FCC the tools it
needs to correct wrongs that may occur as a result.

And Congress clearly made the state commissions our partners
in implementing the Act. Decisions on competition policy should re-
flect Congress’ directive that we are to achieve its goals with the
assistance of state commissions. All the FCC’s decisions reflect an
understanding that Congress intended every American to have ac-
cess to telecommunications services and eventually to advanced
services at reasonable and affordable rates. Congress gave the FCC
the tools it needs to attain these goals through universal service,
competition, and subsequent deregulation.

Again, thank you for inviting me to testify, and I look forward
to your questions.

[The prepared statement of Commissioner Adelstein follows:]

PREPARED STATEMENT OF HON. JONATHAN S. ADELSTEIN, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Mr. Chairman, I thank you and Senator McCain for calling this hearing on the
future of competition in the telecommunications industry. The Federal Communica-
tions Commission is now confronting this key issue head-on, and it will help all of
us to hear from you and all the Members of the Senate Commerce Committee as
we consider several pending decisions.

One of the top priorities of the Telecommunications Act of 1996 and, therefore,
a central focus of mine as a Commissioner, is to speed the deployment of broadband
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and other advanced services. The Act makes clear we must extend the benefits of
the latest technologies to all Americans—whether they live in the inner city, the
suburbs or rural areas.

Our entire economy will benefit if we speed broadband deployment across our
country. Broadband deployment will help restore telecommunications as an engine
for economic growth. It can fuel a turnaround not just for the telecommunications
sector, which has seen a loss of over half a million jobs, but for the growth and pro-
ductivity of the entire economy. Not only domestic economic recovery, but also inter-
national competitiveness is at stake, for we must maintain our traditional leader-
ship in a global economy with foreign competitors who have long since begun build-
ing their own broadband networks, often with heavy state subsidies. We will win
in the end, because we have correctly chosen a market model to drive deployment,
but that choice behooves us to take note, and to take careful, considered action,
when investment slows to a halt, as it has in our domestic telecommunications mar-
kets.

Secure broadband networks are also crucial for our national security. We cannot
allow tomorrow’s critical infrastructure to roll out slowly, particularly in the face of
global terrorism. Nor can we neglect the importance of maintaining domestic
sources that provision our networks.

For these reasons, our goal must remain to achieve the greatest amount of band-
width for the greatest number of people.

This hearing focuses on one of two foundational pillars of the Act that drives de-
ployment and service quality: competition in the marketplace. Its twin pillar, uni-
versal service, ensures that deployment and quality will reach even those areas
where competition and the marketplace fall short. Ultimately, Congress’ goal in
building the Act upon these twin pillars was to ensure that all Americans have ac-
cess, at reasonable and affordable rates, to high quality telecommunications serv-
ices, including advanced services.

Growing up in South Dakota, and working as a staffer in the Senate, I have
learned the importance of including rural America in this equation. We must fash-
ion policies to help reverse the trend of economic decline and population loss facing
many rural communities. The High Cost, Low Income, Schools and Libraries and
Rural Health Care Funds have brought services to many people who would not oth-
erwise enjoy them. Although universal service does not now directly support ad-
vanced services, it lays the groundwork for the creation of networks that make it
possible for consumers to access them.

As you know, we are currently engaged in a number of proceedings that will have
a significant impact on competition. Our General Counsel has advised us that open
proceedings place constraints on our discussions. I can and will nevertheless discuss
the context of how I understand Congress directed us to implement the law.

Two proceedings are now occupying much of our efforts. One is the Triennial Re-
view that determines which, if any, of the current slate of Unbundled Network Ele-
ments, or UNE’s, the FCC should maintain or remove from the current list under
the Act’s “necessary and impair” standard as defined by the courts. Another is the
proceeding that addresses whether the FCC should treat broadband services pro-
vided by incumbent local exchange carriers as telecommunications services regu-
lated under Title IT of the Communications Act, or as information services under
Title I. The disposition of these two items, among others, is critical to the mission
of implementing the 1996 Act according to Congressional mandate.

We are currently at a crossroads. The telecommunications sector faces enormous
fihallenges. Job losses are on the rise, as are consumers’ bills, while investment is

own.

In taking steps to restore confidence, we must take care not to undermine the
competition that has emerged so far. The Act envisioned many forms of competition,
both among traditional wireline and intermodal telecommunications services. In the
wireline arena, some competitors are facilities-based, while others compete through
resale at negotiated prices, and others through the UNE system under TELRIC
pricing. Many have argued persuasively that facilities-based competition will pro-
vide the strongest form of competition that is most beneficial to consumers, but we
must encourage all types of competition Congress anticipated.

We must also recognize the evolution of competition in the growth of intermodal
competition, and faithfully implement Congress’ directives by creating opportunities
for both intermodal and intramodal competition. Both can provide strong competi-
tive pressures that will drive down prices, improve services and offer consumers
more choices.

Wireless services offer a dynamic and burgeoning new avenue for competition in
both broadband and voice communications. We must encourage new and innovative
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technologies, and more efficient spectrum management, to maximize those opportu-
nities.

Where competition takes hold and becomes stable, the FCC is charged with taking
the next step: deregulation. They are two sides of the same coin. Without one, you
cannot have the other. The issue now before us is how to determine, as specifically
as possible, when the presence of competition is sufficient to permit the deregulation
envisioned by the Act, and how that deregulation should go forward.

Once the presence of meaningful competition allows the FCC to modify or repeal
rules and regulations, we cannot walk away from consumers. I believe, like Chair-
man Powell, that enforcement will give the FCC tools it needs to correct wrongs
that may occur as a result of deregulation.

Congress clearly made state commissions our partners in implementing the Act.
They play a key role in helping us to determine if a competitor is eligible for uni-
versal service. They also are required to determine whether the Bell Operating
Companies have satisfied section 271 requirements in states and should be per-
mitted to provide long distance services. Congress also chose to have the state com-
missions arbitrate interconnection agreements between incumbent providers and
their competitors. Decisions on competition policy should reflect Congress’ directive
that we are to achieve the goals it established with the assistance of the state com-
missions.

The Commission’s decisions on these matters should reflect an understanding that
Congress enacted the Telecommunications Act for the good of consumers. Congress
intended all Americans, both rural and urban, to have access to telecommunications
services, and eventually advanced services, at reasonable and affordable rates. Con-
gress gave the FCC tools to attain these lofty, yet attainable, goals through uni-
versal service, competition and subsequent deregulation.

Chairman HOLLINGS. Commissioner Copps?

STATEMENT OF HON. MICHAEL J. COPPS, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Commissioner CopPS. Thank you, Mr. Chairman. I am honored
to be here today. I always appreciate the opportunity to return to
the Senate, where I spent many years working under the leader-
ship of my mentor and my friend, Senator Hollings. And I am
pleased to note also that I have been privileged to know Senator
McCain for many years, and I look forward to working with him
as he reassumes the Chairmanship of this Committee. I'm looking
forward to working with all of the Members of this distinguished
group.

The hearing does take place at the start of what promises to be
a truly historic year at the Commission, a year that is going to de-
termine how these industries look for years to come. So this hear-
ing affords me and my colleagues an excellent opportunity to obtain
the guidance of the Committee as we approach decision time.

On all these issues, I strive first and foremost to maintain my
commitment to the public interest. It is at the core of my own phi-
losophy of government. More germanely, it permeates the statutes
which the Commission implements. In fact, the public interest is
cited more than 110 times in the Communications Act.

My public interest objective as an FCC Commissioner is to help
bring the best, most accessible, and cost-effective communications
system in the world to all of our people, whether they live in rural
communities, on tribal lands, are economically disadvantaged, or
are in the disabilities communities. Each and every citizen of this
great country should have access to the wonders of communica-
tions. And I really do not think it exaggerates much to characterize
access to communications in this modern age as a civil right.
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Today, having access to broadband is every bit as important as
access to basic telecommunications services was in the past.
Broadband, as has been noted here already, has become a key to
our Nation’s systems of education, commerce, jobs and entertain-
ment, and, therefore, key to America’s future. So I want to help
make sure all of our citizens have that access.

I sympathize about concerns of a lack of regulatory clarity in this
area, but I am not sure whether we are, in fact, heading in the di-
rection of providing greater clarity. So far, we have raised many
more questions than we have answered. It could be that we have
raised too many questions. In any event, our answers had better
be good.

Before we reclassify broadband services, for example, we had bet-
ter understand the potentially far-reaching implications of our ac-
tions on such issues as rural deployment, universal service, and
homeland security. We had also better understand the impact of
our actions on a pillar of the Act, competition. Competition has the
power to give choices to consumers. And with more options, con-
sumers reap the benefits—Dbetter services, greater innovation, high-
er technology.

As competition develops, we can meet another core goal estab-
lished by Congress: deregulation. The 1996 Act is a deregulatory
statute, but I really do not believe it was envisioned as deregula-
tion at one fell swoop. Rather, it was to be deregulation over time,
as competition took hold. Where markets function properly, we can
rely more on market forces to constrain anticompetitive conduct.
Where competition does not exist or market failures arise, however,
we must respond with clear and enforceable rules tailored to serve
the public interest. The choice is not between regulation and de-
regulation; it is a question of responsible versus irresponsible de-
regulation. And the public interest never gets deregulated away.

Managing the transition from monopoly to competition is, there-
fore, a tricky business. Each day, every day, we need to be about
the job of pursuing Congress’ goal of competition and consumer
choice. First, we must use our current authority to reduce the
chance that, in a competitive marketplace, corporate misdeeds and
mismanagement will injure American consumers or the competition
that Congress sought to promote in 1996. Second, we need to gath-
er more and better data to inform commission decisionmaking.
These efforts should include completing our proceedings on per-
formance measurements, and they should include better follow-up
on what happens in a state following a successful application for
long distance authorization. We have a lot of work to do on that
one.

Third, we must be increasingly focused on enforcement, sure and
swift and sending a clear message. Fourth, we must have concrete
plans for protecting the consumers in the event a carrier ceases op-
eration or otherwise disrupts service.

In all of these areas, we must work closely and cooperatively
with our colleagues on the state level. The path to success is not
through preemption of the role of the states. We rely on state com-
missions for their efforts to open local markets to competition and
to evaluate the openness of local markets in applications for long
distance authorization. Similarly, state commissions are often best
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positioned to make the granular fact-intensive determinations
about any impairment faced by competitors in local markets. The
importance of federal/state cooperation cannot be overstated, and it
would be worse than unfortunate if our decisions on the upcoming
proceedings led to less cooperation with our state partners.

As we move forward on these decisions, I encourage all parties
to work together to help us find constructive solutions. All too
often, the protagonists seem interested only in throwing the long
ball in the legislative or the regulatory arena. But there is no sim-
ple panacea for all the ills that plague the telecom industries. My
take is that everyone needs to take a deep breath, avoid kneejerk
reactions, and lower the decibel level. We need to look for, first, in-
cremental steps that can put us on the road to larger solutions.

In this regard, I was pleased to learn of discussions among in-
cumbents and competitors begun at the urging of leading state reg-
ulators, like Dave Svonda of Michigan. These discussions endure
after the first couple of sessions, and I understand they may even
be making some progress. I hope everyone who is participating will
make a New Year’s resolution to keep them going. And I think it
would be tremendously helpful to hear some encouraging messages
from the top of the corporate ladder where any solutions arrived at
by this group will have to be blessed.

Perhaps those in industry who would like to see the Commission
less involved in their daily affairs would be well advised to look for
collaborative solutions among themselves rather than getting to
dug in that agency or congressional action becomes the only way
out.

What I have said about the importance of decisions on telecom
this year applies equally, indeed, more so, to the media landscape.
The Commission is currently reviewing virtually all of its media
consolidation rules, and at stake in this proceeding are core Amer-
ican values of localism, diversity, competition, and maintaining the
multiplicity of voices and choices that undergird our precious mar-
ketplace of ideas and that undergirds our democratic system. At
stake in this vote is how TV, radio, newspapers and the Internet
will look in the next generation and beyond. And I am, frankly,
concerned that we are on the verge of dramatically altering our Na-
tion’s media landscape without the kind of national dialogue and
debate that these issues so clearly merit.

Suppose for a moment that the Commission votes to remove or
significantly modify the ownership limits. And suppose just for a
moment that we made a mistake. How do you put that genie back
in the bottle? And the short answer is that you cannot. And that
is why we need, truly need, a national dialogue all across America
with as many stakeholders as possible taking part in the Commis-
sion, in Congress, in the media, in the heartland of the country.

So, Members of the Committee, these are some of the major
issues on our plate this year. I approach these proceedings hopeful
that the Commission will show proper restraint in remaking the
communications world and will not presume to undercut the statu-
tory competitive framework. We must be at pains not to let a zeal
to deregulate before meaningful competition develops, cripple the
very competition that Congress sought to engender.
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Thank you again for inviting me to be here and for giving me the
opportunity of working with you as together we try to build a bet-
ter world for all of our citizens through communications.

[The prepared statement of Commissioner Copps follows:]

PREPARED STATEMENT OF HON. MICHAEL J. COPPS, COMMISSIONER,
FEDERAL COMMUNICATIONS COMMISSION

Mr. Chairman, Senators, I am honored to appear before you today. I always ap-
preciate the opportunity to return to the Senate where I spent many years working
with my mentor and friend, Senator Hollings. And I am pleased to note also that
I have been privileged to know Chairman McCain for many years and I look forward
to continuing to work with him as he reassumes the Chairmanship of this distin-
guished Committee.

This is the first time that I have appeared before you as a Commissioner of the
Federal Communications Commission. I want to thank you for the privilege of being
an active participant in the deliberations of the FCC as the telecommunications rev-
olution transforms our lives and remakes our world. It is a responsibility that I un-
dertake with the utmost seriousness.

When I appeared before this Committee in 2001 at my confirmation hearing, I
told you that I was an optimist about the future of telecom and about communica-
tions technologies generally. A year and a half later, tough times though these are,
I remain an optimist. It was just a couple of years ago that all the analysts were
in high orbit over anything even remotely related to telecom. You’ll remember how
they pitched prosperity forever, with telecom leading the way into some brave new
world that would no longer be subject to the vagaries of the business cycle. Then
recession hit, and all those experts went—on the turn of a dime—from irrational
exuberance to equally irrational pessimism.

I think they were wrong on both the upside and the downside. Sure, the business
plans of some companies were faulty, but the technologies behind them not only re-
main—they proliferate. Plus, this “boom-and-bust-and-boom-again” cycle that we
have lived through in telecom is really nothing all that new—it has accompanied
other great technology and infrastructure rollouts throughout our history. Excess
enthusiasm and risky investment at the outset, the bubble bursts, and then—if the
infrastructure need endures and the technology is viable—growth returns. I think
the same will happen here. While no technology will ever lay the business cycle to
rest—I think we all understand that now—a technology as substantive and trans-
formative as telecommunications is not going to remain fallow for long. I am encour-
aged that, at long last, some of the experts are beginning to see the end of the
telecom downturn. I'm encouraged by the more balanced approach that a few of
these experts are beginning to show. Because, in fact, what’s coming down the road
is going to make all of the dramatic telecommunications changes of the past cen-
tury—and they were dramatic—pale by comparison. Communications technologies
will not only be a part of America’s 21st century prosperity, they will lead the way.
Broadband, wireless, Wi-Fi, digital broadcasting and interactive media, telemedicine
and telecommuting are already joining the parade, and around the corner where we
can’t see yet will be much, much more.

There is another factor at work here. Part of the market’s problem is uncertainty
about policy directions on such things as competition and broadband deployment.
This hearing takes place at the start of what promises to be a truly momentous year
at the Commission, going to the heart of competition in many industries. In 2002,
we teed up issues that have the potential to substantially remake the communica-
tions landscape of America for many years to come. Two thousand two was, in many
ways, prologue, because voting on the issues comes in 2003. I am pleased to partici-
pate in this discussion today and obtain the guidance of the Committee as we begin
this critical year.

At all times, I strive to maintain my commitment to the public interest. As public
servants, we must put the public interest front and center. It is at the core of my
own philosophy of government. More germanely, it permeates the statutes which the
Commission implements. Indeed, the term “public interest” appears over 110 times
in the Communications Act. The public interest is the prism through which we
should always look as we make our decisions. My question to visitors to my office
who are advocating for specific policy changes is always: how does what you want
the Commission to do serve the public interest? It is my lodestar.

My overriding objective as an FCC Commissioner is to help bring the best, most
accessible and cost-effective communications system in the world to all of our peo-
ple—and I mean all of our people. That surely includes those who live in rural com-
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munities, those who live on tribal lands, those who are economically disadvantaged,
and those with disabilities. Each and every citizen of this great country should have
access to the wonders of communications. I really don’t think it exaggerates much
to characterize access to communications in this modern age as a civil right.

No one should underestimate the force of the Congressional commitment to uni-
versal service. A critical pillar of federal telecommunications policy is that all Amer-
icans should have access to reasonably comparable services at reasonably com-
parable rates. Congress has been clear—it has told us to make comparable tech-
nologies available all across the Nation. Many carriers serving rural America have
made, or plan to make, significant investments in communications infrastructure.
But they need certainty and stability to undertake the investment to modernize
their networks, including investment in broadband. Rural carriers face unique and
very serious challenges to bring the communications revolution to their commu-
nities. As we move forward on all of our proceedings, including, among others, uni-
versal service decisions, broadband policy, access charge reform, and intercarrier
compensation, we just must do everything we can to make certain that we under-
stand the full impact of our decisions on rural America. If we get it wrong on these
rural issues, we will consign a lot of Americans to second-class citizenship.

Today, having access to advanced communications—broadband—is every bit as
important as access to basic telephone services was in the past. Providing meaning-
ful access to advanced telecommunications for all our citizens may well spell the dif-
ference between continued stagnation and economic revitalization. Broadband is al-
ready becoming key to our Nation’s systems of education, commerce, jobs and enter-
tainment and, therefore, key to America’s future. Those who get access will win.
Those who don’t will lose. I want to make sure we all get there.

I sympathize with the concerns about the lack of regulatory clarity in this area,
but I question whether we are in fact heading in the direction of providing greater
certainty. The Commission has already placed cable modem services into Title I. We
reached a similar but tentative conclusion for wireline DSL providers in an NPRM
last year. My worry is that we are taking a gigantic leap down the road of removing
core communications services from the statutory frameworks intended and estab-
lished by Congress, substituting our own judgment for that of Congress, and playing
a game of regulatory musical chairs by moving technologies and services from one
statutory definition to another.

Before we move all the chairs, we had better understand the potentially far-reach-
ing implications of our actions for such issues as homeland security, universal serv-
ice and ensuring that all Americans, including those living in rural and high-cost
areas, have access to advanced services. Law enforcement has raised concerns about
the implications of this decision on its ability to protect our citizens. And the Fed-
eral-State Joint Board on Universal Service recently concluded that a Title I deci-
sion would mean that the universal service fund could never support broadband ac-
cess. Additionally, rural carriers have expressed concerns about cost recovery for
broadband deployment. We need to provide carriers with the certainty and stability
to undertake investment to modernize infrastructure in rural communities.

We had also better understand the impact on a second pillar of the Act—competi-
tion. Competition has the power to give choices to consumers—choices of services,
choices of providers, choices of technology, and choices of sources of content. When
consumers have more options, they reap the benefits—better services, greater inno-
vation, higher technology, and more robust discourse.

We need to talk also about the intersection between competition and deregulation.
As competition develops, we are enabled to meet another core goal of Congress—
deregulation. The 1996 Act is at base a deregulatory statute. Not deregulation all
at one fell swoop, but over time, as step-by-step competition takes hold. So the Act
clearly envisions deregulation as competition expands to replace monopoly. Where
markets function properly, we can rely more on market forces—rather than legacy
regulation—to constrain anti-competitive conduct. Where competition does not exist
or market failures arise, however, we must respond with clear and enforceable rules
tailored to serve the public interest. The choice is not between regulation and de-
regulation; it is a question of responsible versus irresponsible deregulation. And the
public interest never goes away.

As Congress foresaw, we are now seeing competition both within delivery plat-
forms and among delivery platforms, with increasing convergence of industries, of
services, and of markets. Facilitating competition both within and across plat-
forms—and both are important in the statutory framework—presents a great chal-
lenge to a regulatory agency like the FCC. Managing the transition from monopoly
to competition is tricky. To assume that a simple hands-off approach can be the
midwife for a brave new competitive world is to ignore the facts of life. Promoting
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competition is a hands-on, not a hands-off job. Each day, every day, we need to be
about the job of pursuing Congress’s goal of competition and consumer choice.

First, we must use our current authority to reduce the chance that, in a competi-
tive market, corporate misdeeds and mismanagement will injure American con-
sumers or the competition that Congress sought to promote in the 1996 Act. In light
of all the accounting depredations we have witnessed in the financial world regu-
lated by the SEC, we need to reassure ourselves that our own accounting procedures
and requirements are in good stead. Our accounting data inform our decisions about
the reality of competition and the protection of consumers. Some traditional FCC
accounting rules may be good candidates for extinction—and the Commission has
already done a good bit of extinguishing—but it may be that the new times in which
we live demand some new procedures. In that regard, I am pleased that the Com-
mission and the states have come together in a new Joint Conference on Accounting
to look at these challenges, I hope from the bottom up. I am also pleased that Chair-
man Powell designated me as a member of this Joint Conference.

Second, we need to gather more and better data to inform Commission decision-
making. I would also note the need for such data to sustain our decisions legally
once they are made, especially in light of the often activist approach of some of the
courts who watch so zealously over the FCC and accord it such minimal deference.
We have come to rely over the years perhaps too much on self-reported industry
data or Wall Street analysts for information to make critical decisions. We must
commit to doing the hard work of collecting our own data rather than relying on
potentially misleading and harmful financial, accounting, and market information
produced by corporate sources subject to clear biases and market pressures. And we
must conduct more of our own analyses of the industries we regulate.

These efforts should include completing our proceedings on performance measure-
ments that have been pending for over a year. And they should include better fol-
low-up on what happens in a state following a successful application for long-dis-
tance authorization. One thing this Commission has done to promote competition is
to move briskly ahead on section 271 applications. No year comes close to matching
the pace of 271 approvals—many of which I supported—during the past 12 months.
But competition is not the result of some frantic one-time dash to check-list ap-
proval. It is a process over time. It is about—or should be about—creating and then
sustaining the reality of competition. Our present data on whether competition is
taking hold is sketchy and non-integrated. We need better data to evaluate whether
and how approved carriers are complying with their obligations after grant of the
application, as Congress required. I was troubled that the Commission recently
moved forward with deregulation efforts by allowing the sunset of separate affiliate
requirements without the benefit of such information or analysis. It is only with
good data and continued vigilance that we can ensure that consumers reap the ben-
efits of competition—greater choice, lower prices, and better services.

Third, we must be increasingly focused on enforcement. The 1996 Act developed
a bold vision for a vastly different telecommunications world, one in which the vital-
ity of competition was to replace the heritage of monopoly. As competition grows
and regulation is reduced, enforcement becomes even more important. This Commis-
sion has taken forward steps on enforcement, but there still is the need to make
our enforcement more efficient, more effective, and broader reaching. In addition to
the broad enforcement authority given to the Commission in section 4, the statute
gives the Commission the authority to conduct investigations and audits, to issue
subpoenas, assess forfeitures, issue cease-and-desist orders, and revoke licenses. We
must use all of the tools we have. Revoking some wrongdoer’s license would send
a real wake-up call to those who seek to misuse the Nation’s spectrum.

Fourth, in a competitive environment, we must establish a concrete plan for how
we will protect consumers in the event a carrier ceases operations or otherwise dis-
rupts service. A central responsibility of the FCC is to protect the network from
dangerous disruption, not only for consumers, but for critical public safety, military,
and government users. We need to make sure we do all we can to protect consumers
and ensure that they do not face service disruptions.

In all of these areas, as we make decisions in our proceedings this year, we must
work closely and cooperatively with our colleagues at the state commissions. The
Telecom Act is very much a federal activity, using the term “federal” in its historical
context of the state and national governments working together. The Commission
and the state commissions have a joint responsibility under the Act to ensure that
conditions are right for competition to flourish. The path to success is not through
preemption of the role of the states.

We rely on state commissions for their efforts to open local markets to competi-
tion. We rely on state commissions to evaluate the openness of local markets in ap-
plications for long-distance authorization under section 271. Similarly, state com-
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missions are often best positioned to make the granular, fact-intensive determina-
tions about any impairment faced by competitors in their local markets. The impor-
tance of federal-state cooperation cannot be overstated. It would be worse than un-
fortunate if our decisions in the upcoming proceedings led to less cooperation with
our state partners.

As we move forward at the Commission to consider these decisions, I would also
encourage parties to work together to help us find constructive solutions. All too
often, parties seem interested only in throwing the long ball in the legislative or the
regulatory arena. But there is no simple panacea for all the ills that plague the
telecom industries. My take is that everyone needs to take a deep breath, avoid
knee-jerk reactions to each others’ suggestions, and thereby lower the decibel level.
We need to look for first small steps. Incremental steps that can put us on the road
to workable solutions. In this regard, I was pleased to learn of some incipient dis-
cussions among incumbents and competitors that began on the fringes of the recent
NARUC Conference in Chicago. I congratulate everyone who is taking part in them
and those who seized this opportunity to get a conversation going. There are those
who remain skeptical that this process can accomplish anything, and they may be
right, although their very skepticism only endangers those chances more. The dis-
cussions endure after the first couple of sessions, and I understand that they may
even be making some progress. I hope all who are participating will make a New
Year’s resolution to keep the dialogue going. It would be helpful to hear some en-
couraging messages from the top of the industries participating in these discussions.
Perhaps those in the business world who would like to see the Commission less in-
volved in their daily affairs would be better off looking for collaborative solutions
among themselves rather than getting so dug in that agency action becomes the
only way out.

Finally, let me mention something that we should not do. We should not use the
current situation as an excuse to back away from competition. This is fundamental.
Instead, we must renew our efforts to promote competition. It is during recessions
and tough economic times when we hear the pleas for less competition and in-
creased consolidation. But re-monopolization is not the cure for telecom’s problems.
Irﬁs@ead we should vigorously pursue Congress’s goal of competition and consumer
choice.

It is difficult to over-estimate the importance of the decisions that are going to
be made on the competition issues. In the coming months, we will decide whether
to keep, modify, or scrap many of our competition rules. Talk about important deci-
sions—there is the potential here to remake our entire communications landscape,
for better or for worse, for many years to come. The stakes are enormous.

This applies not only to telecommunications, but also to the media landscape. The
Commission is currently reviewing virtually all of our media consolidation rules.
These rules, among other things, limit a single corporation from dominating local
TV markets; from merging a community’s TV stations, radio stations, and news-
paper; from merging two of the major TV networks; and from controlling more than
35 percent of all TV households in the Nation.

At stake in this proceeding, as I see it, are core American values of localism, di-
versity, competition and maintaining the multiplicity of voices and choices that un-
dergird America’s precious marketplace of ideas and that sustain our democracy. At
stake in this vote is how TV, radio, newspapers, and the Internet will look in the
next generation and beyond. And at stake is the ability of consumers to enjoy cre-
ative, diverse and enriching entertainment springing forth from the well-springs of
America’s creative genius rather than from the surveys of Madison Avenue adver-
tisers.

The elimination of radio consolidation protections in 1996 has already led to con-
glomerates owning hundreds (in one case, more than a thousand) stations across the
country. More and more programming originates outside local stations’ studios—far
from listeners and their communities. Today there are 30 percent fewer radio sta-
tion owners than there were before 1996. Most local radio markets are now oligop-
olies.

Some media watchers argue that this concentration has led to far less coverage
of news and public interest programming and to less localism. Many feel radio now
serves more to advertise the products of vertically integrated conglomerates than to
inform or entertain Americans with the best and most original programming. Addi-
tionally, I am concerned that we have not analyzed the impact of consolidation on
the increasing pervasiveness of offensive and indecent programming as program-
ming decisions are wrested from our local communities and made instead in distant
corporate headquarters. Is it simple coincidence that the rising tide of indecency—
whether sexual, profane, or violent—is occurring amidst a rising tide of media in-
dustry consolidation?
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I am frankly concerned that we are on the verge of dramatically altering our Na-
tion’s media landscape without the kind of national dialogue and debate these issues
so clearly merit. The stakes are incredibly enormous and we must, simply must, get
this right. We need the facts. We need studies both broad and deep before we plunge
ahead to remake the media landscape. And we need to hear from people all across
this land of ours.

Suppose for a moment that the Commission votes to remove or significantly mod-
ify the ownership limits. And suppose, just suppose, that it turns out to be a mis-
take. How would we ever put that genie back in the bottle? The answer is that we
could not. That’s why we need—truly need—a national dialogue on the issue. We
need it all across America with as many stakeholders as possible taking part. And
in my book, every American is a stakeholder in the great Communications Revolu-
tion of our time.

Mr. Chairman, Senator Hollings, distinguished Members of this Committee, these
are some of the major issues on our agenda. I approach these proceedings hopeful
that the Commission will show proper restraint and will not presume to undercut
the statutory competitive framework. Instead, the Commission should use these pro-
ceedings to understand the marketplace better in our role as policy implementers
and not policy makers. And we must be at pains not to let a zeal to deregulate be-
fore meaningful competition develops cripple the very competition that Congress
sought to engender.

Thank you for inviting me to appear before you and for the privilege of serving
as a Commissioner of the FCC during these historic times. I look forward to working
with each of you as we build a better future for all our citizens through communica-
tions.

Chairman HoOLLINGS. Well, thank you. And I appreciate the ad-
monition that we be more deliberate in the approach to the prob-
lem.

I think back in 1976, I was in Beijing in an earthquake, and I
can hear little Wong running down the hall of that hotel, “Be calm,
be calm—earthquake.” For all of us who want Chairman Powell to
immediately get investment going, jobs going, business going, as
long as “Be calm, be calm—war”—as long as there’s war in immi-
nence, there’s not going to be any investment in telecommuni-
cations or anything else. The market shows that. And that is the
situation we are in with the entire economy.

And the exercise that is going on now in the Congress is political.
It is not economic. We ended the fiscal year just three and a half
months ago at a $428 billion deficit. That is, we spent $428 billion
more than we took in. We put into the economy $428 billion stim-
ulus. And now, in this 3%2 months in this fiscal year—October, No-
vember, December, and part of January—$159 billion. That is $587
billion stimulus in 15 months, and we still are level and losing
more jobs, more manufacturing and everything else.

So, even if you solve the war problem, even if you pass the $30
to $40 billion a year—and both sides are arguing they will always
get together—nothing is going to happen this year with respect to
a big investment in broadband. I would like to get it; you would
like to get it. But obviously it does not pay. The Bell companies,
who have that last line in, and could really serve the residences,
it does not pay. So there is no use to go through an exercise about
facility-based operators. We had 300 facility based operators in
CLECs, and we are down to 60. They are broke. Who is going to
finance them?

Otherwise, you have got, yes, cable coming along, because it does
pay for them to put another service in where they have already got
a line. So they have got 70 percent of the residential. The Bells
have got 70 percent of the business, on broadband.
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Now, we could change it some maybe with Wi-Fi and some com-
binations. Look at that. Tell us, technically. You folks have got the
expertise, and you here are the best of experts.

But what I find is this pellmell race, in order to act like you are
doing something just when competition starts, and here it is, seven
years—my own Bell South, they took seven years to comply. Now
they have complied in the entire region without a change in the
law, but they delayed us some seven years. When John Clendenon
told me that December 1995, “We will be into long distance in a
few months,” I checked with him, the last wording of the law—I
said, “Now, John, does that suit you?” He was down in Florida al-
ready, on vacation in December. You and I were up here working.
He said, “Yeah, that is fine. We will be into long distance in a few
months.” Now it is seven years later.

So they are in—and the very people that are hollering “Parity,
parity, let us level the playing field,” are the ones that have got it
unlevel. They have still got 88 to 90 percent of the last line into
the home and the business.

So let us remember here this one question. I am quoting from
this morning—and I just saw this a minute ago—“For years”—this
is the editorial—“Bell monopolies push to disconnect competition.
For years, the law wasn’t an issue because states let the Bells
charge exorbitant fees that kept competitors out of their markets.
Now that several states are ordering them to cut their network
fees, competition is emerging and phone rates are decreasing. On
Monday, AT&T announced plans to compete in Washington, D.C.,
after the local government cut the charges for tapping into the net-
work operated by Verizon. Nationwide, 11 percent of local phone
lines were serviced by competitors through last June, nearly double
their share two years earlier. Faced with the real first test to their
grip on local service, Verizon and the other Bells are crying to the
Federal Communications Commission that they were forced to rent
their networks at a loss. They want to go back to the way it was,
higher fees for rivals, and less choice for consumers. Through a
court ordered decision—though a court ordered decision won’t come
for a month, all five FCC Commissioners have an opportunity to
make clear which side they're on when they testify today at the
hearing before the Senate Commerce Committee.”

A;“e you on the side of the higher prices and less competition, or
not?

Commissioner POWELL. Absolutely not. First of all, I would urge
that if we are going to submit articles for the record, that the op-
posing view that is in the USA Today article also be included, be-
cause I think it demonstrates that these are legitimate and difficult
issues to which responsible people have differing viewpoints about
the right way to maximize consumers.

I would like to take on what I think for a moment, which is the
great mythology of what this exercise is really about. I think what
you should hope from your regulators is that we are not sitting
around just deciding whose side to join in the way that they
present the debate and be either Bell- or CLEC-oriented, either
what the Bells want, or those who hate them want, in and of them-
selves. I hope that public policy is clear-eyed and focused on what
the right economic conditions and limits of the statute are.
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One thing about that, the Commission must act constitutionally,
which is it must act faithful to the statute, as interpreted by the
judiciary.

I think it bears emphasizing that the UNE-P regime is com-
pelled, as much or more, by anything that for seven years the Com-
mission has afforded access to all elements, and not once yet, not
once in that seven years, have those rules been in place in a sus-
tainable way. As has been mentioned, they will be vacated on Feb-
ruary 25th—not just one of the elements; all of the elements. For
that reason, the Commission’s obligation is truly pointed and sig-
nificant, and that is one of the reasons we are acting.

Congress put the impairment standard in the provision to en-
sure—not just as a protection for Bell operating companies to not
unbundle things they do not want, but as an insurance that the
kind of competitive entry you would get would be the kind that was
long term, meaningful, and sustainable, that there are some obliga-
tions for a long term competitor to bring something to the party
and that—not just be able to access another’s network because it
would be beneficial or preferable, but only because it was really
necessary. Two courts now have condemned the Commission of fail-
ure to give faith to that provision.

I cannot tell you what the outcome of our proceeding will be, but
I can tell you that it is driven significantly by an obligation to read
that statute faithfully in a way that the courts have interpreted
and produce a list of elements, including potentially some partici-
pation by the states, that is faithful to those interpretations.

It is not about, I think, although the BOCs would love for it to
be about whether they are losing money or not, or whether they
are suffering or not—this is also just as much about the kind of
competition we are going to get or not.

I have seen a lot of entry in the five years I have served in the
Commission, and I have seen a lot of bubbles burst. I have seen
a lot of excitement and euphoria around numbers like the Chair-
man mentioned, 300 entrants—300 entrants who are not with us
today, who are not with us in part because the foundations of the
models were flawed, because they were unsustainable. And they
were not facilities-based providers. Many of them were those who
took advantage of regulatory arbitrage opportunities. Many are not.
Many of those that have survived bankruptcy and are remaining
as viable competitors in the market are partially or fully facilities-
based. There 1s room for all of it.

But I do think that the government should be thoughtful about
what kind of competition it wants to incent in a way that is long
term and viable, and that we are not sitting here five years from
now wondering what happened if another bubble were to burst.
And that is what we are guided by. That is the exercise that we
are forced to undertake. I think it is faithful to the statute, and I
think it is as razor-sharp focused on promoting competition as any
other alternative promoted by a company.

Chairman HOLLINGS. Very good.

Senator McCain had to be excused.

Senator Burns?

Senator BURNS. Let us shift gears here a little bit. I think it was
sort of an historic thing that happened this past week. In fact, last
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month—that came into light at the Consumer Electronics meeting
out in Las Vegas—but last month, the major cable operators and
consumers electronic companies reached an agreement that will
foster the retail availability of digital television sets that connect
directly to cable systems. Consumers will be able to buy plug and
play DTV sets that will be capable of receiving high-definition pro-
gramming services provided by cable operators without the need of
a set-top box. The availability of digital plug and play television
sets will help speed the transition from analog to digital television
and allow the government to reclaim valuable spectrum for wire-
less 3G use. I want to commend both the cable and the consumer
electronics industry for reaching that agreement.

This major breakthrough clears an important hurdle in DTV
transition. I would like to hear your view on this agreement and
the potential that it has for this transition to move forward. Any
Commissioner, I ask you all.

Chairman POWELL. Well, let me just state briefly, Senator, that
we are equally excited about the breakthrough, because I think it
is a breakthrough. The industry has been struggling for many
years to try to solve that problem. The Commission has been rel-
atively involved in trying to spur that sort of negotiation and those
sorts of breakthroughs all year long. I have personally been deeply
invested in it and have had very strong support from my col-
leagues.

I do think it is significant. I do think it is what consumers are
waiting for—the understanding that when they buy a set at Circuit
City, they understand and can have an expectation about bringing
it home, plugging it into their cable system or their other systems,
and having it work and provide that panoply of programming.

The Commission acted quickly in response to the announcement,
and just last week initiated the notice of proposed rule-making that
would be required to do the governmental aspects of possible imple-
mentation of that agreement. It certainly is one of my priorities.
We are working to do that as quickly as possible to be another spur
in the transition.

Senator BURNS. Anyone else want to comment on that?

Commissioner CoppS. Well, I would just say I, too, am encour-
aged by that action. These things do not happen in a vacuum. I
think we need to commend the Congress for the role it took in try-
ing to encourage the players to get together, and I think we should
commend Chairman Powell for the leadership role he has taken to
try to get the players together to make this happen, too. We are
making progress, I think, at long last in the digital TV issue.

d just as an aside, without opening up a whole other area, I
hope while we are looking at areas like set-top boxes and DTV tun-
ers and all of that, that we will afford, and that you will afford,
some time to look at the public interest responsibilities of digital
TV broadcasters also, because I think that is just critical to the
success of the transition.

Commissioner ADELSTEIN. I, too, share your enthusiasm, Senator
Burns, and the enthusiasm of our Chairman and Commissioner
Copps, for the deal that was reached between the cable industry
and the consumer electronics industry. I think it will make it much
easier for consumers to be able to just plug and play their tele-
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vision sets. They will buy it, they will plug and play, and that will
really speed along the transition.

I recently saw some of the exciting new products at that show
you mentioned, the consumer electronics show, and it was amazing
what is happening with digital television. The manufacturers are
doing an outstanding job of putting new products out, and the price
points, I think, are coming down dramatically, which is essential
if we are going to get the transition done. Because if people cannot
afford these new sets, then we are not going to get to the point
where we can get the spectrum back.

The point of this is to maintain free over the air television at the
same time that we move the transition along to the point