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IS UNCLE SAM STILL PASSING THE BUCK?
THE BURDEN OF UNFUNDED MANDATES ON
STATE, COUNTY, AND CITY GOVERNMENTS

TUESDAY, MARCH 8, 2005

HOUSE OF REPRESENTATIVES,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The committee met, pursuant to notice, at 2 p.m., in room 2157,
Rayburn House Office Building, Hon. Tom Davis (chairman of the
committee) presiding.

Present: Representatives Davis, Shays, Mica, Duncan, Turner,
Westmoreland, Foxx, Waxman, Van Hollen, and Norton.

Staff present: David Marin, deputy staff director/communications
director; Jim Moore, counsel; Robert Borden, counsel/parliamen-
tarian; Rob White, press secretary; Drew Crockett, deputy director
of communications; Brian Stout, professional staff member; Teresa
Austin, chief clerk; Sarah D’Orsie, deputy clerk; Corinne
Zaccagnini, chief information officer; Kristin Amerling, minority
deputy chief counsel; Michelle Ash, minority senior legislative
counsel; Krisa Boyd, minority counsel; Earley Green, minority chief
clerk; and Jean Gosa, minority assistant clerk.

Mr. Davis. This meeting will come to order.

I want to welcome everybody to today’s hearing on the burden of
Federal mandates on State, county, and city governments. This
hearing will provide a look back at the Unfunded Mandates Reform
Act of 1995—we call it UMRA—a decade after its passage, and
begin this committee’s work to determine how best to fulfill the
promise of UMRA and strengthen the partnership among all levels
of Government. The reports, surveys and testimony provided by our
witnesses today are going to provide us with a good starting point
in this discussion. As we begin, let me say that this issue is of par-
ticular importance to me.

As a former county official, I have personally experienced the
strain that is often times placed on our localities by overly prescrip-
tive and burdensome mandates from the Federal Government.

Over the last decade, Congress and the rest of the Federal Gov-
ernment have rightfully worked to transfer power out of Washing-
ton, DC, down to State and local governments, who can more effec-
tively and efficiently administer many governmental programs.
Rooted in the belief that all issues not national in scope are most
appropriately and effectively addressed at the levels of government
that are closest to the people, UMRA was designed to restore bal-
ance to the Federal system. The law accomplishes this goal through
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ensuring informed decisions by the Congress and the executive
branch about the effects of Federal mandates on other levels of gov-
ernment, as well as the private sector.

While many of the requirements placed on States and localities
by the Federal Government are necessary, we need to be reason-
able in their application. We also need to view the unfunded man-
dates issue through a post-September 11 prism, understanding that
a lot has changed over the last 4 years. A 21st century homeland
security mission requires unprecedented coordination, not only in
terms of planning and information management sharing, but also
in the dedication of resources. Looking at the world after Septem-
ber 11, it is clear that not every Federal mandate—whether or not
it is 100 percent funded—is a bad idea. Citizens expect all govern-
ments to take necessary actions to provide for their safety and se-
curity, and all governments must share in the costs.

There is no denying States and localities are the backbone of our
Nation. They deliver an overwhelming majority of government
services, and are primarily responsible for the issues most impor-
tant to our citizens—from crime prevention to education to trans-
portation to economic development, to name just a few. If the Fed-
eral Government is not responsible in the imposition of Federal
mandates, we will be heaping additional costs on our State and
local governments that will inevitably displace and replace worthy
and important State and local programs. It is basically a transfer,
if you will, from the Federal income tax, which is progressive, to
local property taxes, which are very, very regressive.

There have been signs that UMRA is working. According to CBO,
the number of bills containing intergovernmental mandates de-
creased by one-third between 1996 and 2002. In addition, the GAO
has found that only three proposed intergovernmental mandates,
as defined by UMRA, with annual costs exceeding the thresholds,
that have become law, an increase in the minimum wage in 1996,
a change in Federal funding for food stamps in 1997, and an ad-
justment in premiums for prescription drug coverage in 2003.

Despite the improvements made in the last decade, disagree-
ments between the various levels of government on the definition,
the size and the scope of Federal mandates continues and are det-
rimental to the inter-governmental coordination and cooperation
that UMRA was meant to foster. The situation is all the more prob-
lematic when the Federal Government is running deficits, eliciting
complaints that we are simply shifting tax increases to lower levels
of government.

It has become clear to this committee that, while UMRA has
been a significant step in the right direction, it has not proven to
be a “silver bullet.” Indeed, many have begun to express concern
that UMRA is not an effective tool in preventing the imposition of
unfunded mandates as a result of exclusions in coverage and var-
ious loopholes in the law that exists. The fact is, Congress would
exempt itself from the laws of gravity if it could. [Laughter.]

Questions and challenges remain, and it is our hope to begin the
process of answering some of them today. Our new Subcommittee
on Federalism and the Census, ably chaired by Chairman Mike
Turner, a former mayor of Dayton, OH, will delve deeper into this
topic in the coming months in the hopes of providing proposals to
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strengthen UMRA. We are fortunate to have him on this commit-
tee. I look forward to working with him as the subcommittee’s
chairman on this and other issues as we move forward in the 109th
Congress.

We have two panels today, with extensive experience working on
this important issue, and I look forward to their testimony. I want
to especially thank NACo, the National Association of Counties, for
their work in putting together a snapshot of the costs of Federal
mandates, at our request, which is only a beginning, but it helps
to bring home the importance of examining this issue carefully.

For instance, it is estimated that the $40 billion cost estimate re-
ported in the survey only accounts for approximately 5 percent of
actual costs stemming from Federal mandates. Imagine if all the
counties who responded only provided 5 percent of their federally
mandated costs, the $40 billion estimate could rapidly climb to as
much as $800 billion, a crippling burden.

I am also particularly pleased that Gerry Connolly, who is the
chairman of the Board of Supervisors from Fairfax County, my
home county, was able to join us today. I look forward to Gerry’s
testimony and continuing to work with them on these important
issues.

[The prepared statement of Chairman Tom Davis follows:]
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Opening Statement of Chairman Tom Davis
Committee on Government Reform Hearing
“Is Uncle Sam Still Passing the Buck? The Burden of Unfunded Mandates on State,
County, and City Governments”
March 8, 2005

Good Afternoon. T would like to welcome everyone to today’s hearing on the burden of
federal mandates on state, county and city governments. This hearing will provide a look
back at the Unfunded Mandates Reform Act of 1995 a decade after its passage, and begin
this Committee’s work to determine how best to fulfill the promise of UMRA and
strengthen the partnership among alt levels of government. The reports, surveys and
testimony provided by our witnesses today are going to provide us with a good starting
point in this important discussion. As we begin, let me also say that this issue is of
particular importance to me. As a former county official, I have personally experienced
the strain that is oftentimes placed on our localities by overly prescriptive and
burdensome mandates from the federal government.

Over the last decade, Congress and the rest of the Federal government have rightfully
worked to transfer power out of Washington, D.C. down to state and local governments,
who can more effectively and efficiently administer many governmental programs.
Rooted in the belief that all issues not national in scope are most appropriately and
effectively addressed at the levels of government closest to the people, UMRA was
designed to restore balance to the federal system. The law accomplishes this goal
through ensuring informed decisions by the Congress and the Executive Branch about the
effects of federal mandates on other levels of government and the private sector.

‘While many of the requirements placed on states and localities by the federal government
are necessary, we need to be reasonable in their application. We also need to view the
unfunded mandates issue through a post-9/11 prism, understanding that a lot has changed
in the past four years. A 21% century homeland security mission requires unprecedented
coordination - not only in terms of planning and information sharing, but also in the
dedication of resources. Looking at the world after 9/11, it's clear that not every federal
mandate - whether or not its 100 percent funded - is a bad idea. Citizens expect all
governments to take necessary actions to provide for their safety and security, and all
government must share in the costs,
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There is no denying States and localities are the backbone of our nation. They deliver an
overwhelming majority of government services, and are primarily responsible for the
issues most important to our citizens - from crime prevention to education to
transportation to economic development, to name a few. If the federal government is not
responsible in the imposition of federal mandates, we will be heaping additional costs
upon our state and local governments that will inevitably displace and replace worthy and
important state and local programs.

There have been signs that UMRA is working. According to CBO, the number of bills
containing intergovernmental mandates decreased by one-third between 1996 and 2002.
In addition, GAO has found that only three proposed intergovernmental mandates, as
defined by UMRA, with annual costs exceeding the threshold have become law — an
increase in the minimum wage in 1996, a change in federal funding for food stamps in
1997, and an adjustment in premiums for prescription drug coverage in 2003.

Despite the improvements made in the last decade, disagreements between the various
levels of governments on the definition, size and scope of federal mandates continue and
are detrimental to the intergovernmental coordination and cooperation that UMRA was
meant to foster. The situation is all the more problematic when the federal government is
running deficits, eliciting complaints that we are simply shifting tax increases to lower
levels of government.

1t has become clear to this Committee that, while UMRA has been a significant step in
the right direction, it has not proven to be a “silver bullet.” Indeed, many have begun to
express concern that UMRA is not an effective tool in preventing the imposition of
unfunded mandates as a result of exclusions in coverage and various loopholes that exist
in the law. The fact is, Congress would exempt itself from the laws of gravity if it could.
Questions and challenges remain, and it is our hope to begin the process of answering
some of them today. Our new Subcommittee on Federalism and the Census, ably chaired
by Chairman Mike Turner, a former Mayor of Dayton, will delve deeper into this topic in
the coming months in the hopes of providing proposals to strengthen UMRA. We are
fortunate to have him on this Committee and I look forward to seeing his Subcommittee’s
work on this and other issucs as we move forward in the 109 Congress.

Today we have two panels with extensive experience working on this important issue,
and I look forward to their testimony today. I want to especially thank NACo for their
work in putting together a snapshot of the costs of federal mandates at my request, which
is only a beginning, but it helps to bring home the importance in examining this issue
closely. For instance, it is estimated that the $40 billion cost estimate reported in the
survey only accounts for approximately five percent of actual costs stemming from
federal mandates. Imagine that if all the counties who responded only provided 3 percent
of their federally mandated costs - the $40 billion estimate could rapidly climb to as
much as $800 billion, a crippling burden. Iam also particularly pleased that Gerry
Connolly, Chairman of the Board of Supervisors from Fairfax County, was able to join us
today. Ilook forward to your testimony and to continuing to work with you on this issue.
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Mr. Davis. I would now like to recognize the distinguished rank-
ing member, Mr. Waxman, for an opening statement.

Mr. WAXMAN. Thank you very much, Mr. Chairman.

This year is the 10th anniversary of the passage of the Unfunded
Mandates Reform Act [UMRA]. And it is amazing what a difference
10 years can make.

Ten years ago, the Republicans had just taken control of the Con-
gress, and we were debating the Contract with America. One of the
fundamental planks of the contract was the idea that Washington
should respect States’ rights.

In this committee, we heard speech after speech about how State
and local governments were closer to the people and should have
the freedom to design their own solutions to local problems. There
was a lot of merit in those speeches. In our Federal system, State
and local governments have enormous responsibilities. And our sys-
tem of government depends on vibrant State and local institutions.

Yet now, just 10 years later, all this seems to be forgotten. Now
that Republican leaders are entrenched in the White House and
Congress, deference to States has been replaced with a “Washing-
ton knows best” mentality.

Congress has passed environmental laws curbing the authority of
States to regulate major sources of local pollution. The House has
repeatedly passed energy legislation that strips States of authority
over their coastlines, the siting of power lines, and hydropower
projects. Just last month, the Congress passed legislation that told
State courts that they could no longer hear certain types of class
actions.

The track record on budget issues is the same. We push respon-
sibilities on the States and then we cut funding. The President’s
latest budget is particularly bad for State and local governments.
Important programs such as Medicaid and Community Block
Grants are facing major cuts.

The topic of today’s hearing is unfunded mandates, and these too
are growing. The No Child Left Behind Act is one prominent exam-
ple. It imposes new mandates on States, but the President’s budget
does not provide adequate funding. As a result, State legislatures
now are considering opting out of the No Child Left Behind pro-
gram, including the State legislature in the chairman’s home State
of Virginia.

Just last month, the House passed the REAL ID Act. This law
preempts State authority to determine who should get drivers’ li-
censes. It also imposes new Federal standards for the issuance of
drivers’ licenses. The National Governors Association and the Asso-
ciation of Motor Vehicle Administrators recently wrote, “The cost of
implementing such standards and verification procedures for the
220 million drivers’ licenses issued by States represents a massive
unfunded Federal mandate.”

The Congress also is forcing costs onto the local governments in
more creative ways. One example is MTBE, which oil companies
use as an additive to gasoline. When MTBE leaks from tanks, it
contaminates water supplies. Local governments have successfully
sued the oil companies to pay for the clean-up costs. Yet House Re-
publicans leaders want to pass legislation that would protect the oil
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companies and shift clean-up costs to the local taxpayers by pre-
empting these lawsuits.

Local government organizations, many of whom are represented
here today, recently wrote to Members of Congress stating, “The li-
ability waiver amounts to a massive unfunded mandate on local
governments and ratepayers.” And I would like to enter that letter
into the record at this time.

Mr. Davis. Without objection, the letter will be entered into the
record.

[The information referred to follows:]



National League of Cities -

National League of Cities
The U.S. Conference of Mayors
National Association of Counties
National Association of Towns and Townships
American Water Works Assoéciation
Association of Metropolitan Water Agencies
National Water Resources Association
Association of California Water Agencies

Western Coalition of Arid States

American Public Works Association

February 7, 2005
KEEP MTBE OUT OF THE ENERGY BILL

Dear Member of Congress:

The undersigned organizations — representing thousands of mayors, city
council members, county officials, town and township officials, drinking water
systemns and public works depariments — reiterate our strong opposition to
providing product liability immunity to the producers of MTBE in energy
legisiation or in any other legislation.

The liability waiver amounts to a massive unfunded mandate on local
governments and ratepayers.

MTBE producers, according to documents in recent litigation, put this
contaminant into commerce knowing it could contaminate drinking water
supplies. Under the MTBE product liability waiver, these producers would
remain uniaccountable. ’

Thousands of water sources have been contaminated, and as MTBE -
spreads, more and more communities will be forced to shut down wells or
undertake a costly cleanup program.

Here are some important facts to remember:

1. MTBE was never mandated; Oil producers have used MTBE in gasoline
since the late 1970’s, pn‘;ir fo the Clean Air Act oxygenate requirements that
took effect in 1995. MTBE was not a mandated oxygenate and other
oxygenates were available. Congress Is not obligated to provide the
producers “safe harbor” for their choice.

2. Experts conservatively estimate that cleanup will cost at least $29
biltion. 7



MTBE
February 7, 2005
Page2of2

3. The liability waiver would retroactively block hundreds of communities’ legitimate suits
that have been filed already and could preempt hundreds more, leaving communities with a
$29 billion unfunded mandate from Congress.

4. The Leaking Underground Storage Tank (LUST) fund was not infended to address the
overwhelming amount of contamination communities are experiencing. Ever if the LUST fund
were amended to address the massive cleanup, the fund would need about $29 billion.
Moreover, taxpayers should not pay for MTBE cleanup.

Members of Congress, stop any attempts to enact the MTBE liability waiver in energy
legislation or in any other legisiation.

Sincerely,
Donald J. Borut, Executive Director Tom Cochran, Executive Director
National League of Cities The U.S. Conference of Mayors

hy (b 13w
Larry Naake, Executive Director Allen R. Frischkom Jr., Executive Director
National Association of Counties . National Association of Towns and Townships
Diane VanDe Hei, Executive Director Jack Hbffbuhr, Executive Director

Association of Metropolitan Water Agencies American Water Works Association

fez, 8 Mo,

Sieve Hall, Executive Director " Peter B. King, Executive Director

Association of California Water Agencies American Public Works Association

Lany Libeu, President Thomas F. Donnelly, Executive VP
Western Coalition of Arid States . National Water Resources Association



10

Mr. WAXMAN. I want to be clear that there are times when Fed-
eral standards are important. Air pollution is a good example.
What happens in Las Vegas may stay in Las Vegas, but what is
emitted in Ohio certainly does not stay in Ohio. Uniform Federal
standards are essential to set a level playing field to protect resi-
dents in downwind States.

Good judgment is needed, as well as healthy respect for the pre-
rogatives of States. And too often, this is exactly what seems to be
missing in Washington. Just because one party in Washington con-
trols the Government and has the power to impose its will does not
make it right.

I look forward to the hearing today on unfunded mandates. 1
thank the witnesses for coming and I look forward to their testi-
mony.

[The prepared statement of Hon. Henry A. Waxman follows:]



11

Statement of Rep. Henry A. Waxman, Ranking Minority Member
Committee on Government Reform
Hearing on
“Is Uncle Sam Still Passing the Buck? The Burden of Unfunded
Mandates on State, County, and City Governments”

Tuesday, March 8, 2005

This year is the 10™ anniversary of the passage of the Unfunded
Mandates Reform Act (UMRA). And it is amazing what a difference

ten years can make.

Ten years ago, the Republicans had just taken control of the
Congress, and we were debating the Contract with America. One of the
fundamental planks of the contract was the idea that Washington should

respect state rights.

In this Committee, we heard speech after speech about how state
and local governments were closer to the people and should have the

freedom to design their own solutions to local problems.

There was a lot of merit in those speeches. In our federal system,
state and local governments have enormous responsibilities. And our

system of government depends on vibrant state and local institutions.
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Yet now — just ten years later — all this seems to be forgotten. Now
that Republican leaders are entrenched in the White House and
Congress, deference to states has been replaced with a “Washington

knows best” mentality.

Congress has passed environmental laws curbing the authority of
states to regulate major sources of local pollution. The House has
repeatedly passed energy legislation that strips states of authority over
their coastlines, the siting of power lines, and hydropower projects. Just
last month, the Congress passed legislation that told state courts that

they could no longer hear certain types of class actions.

The track record on budget issues is the same. We push
responsibilities on the states and then we cut funding. The President’s
latest budget is particularly bad for state and local governments.
Important programs such as Medicaid and Community Block Grants are

facing major cuts.
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The topic of today’s hearing is unfunded mandates, and these too
are growing. The No Child Left Behind Act is one prominent example.
It imposes many new mandates on states, but the President’s budget
does not provide adequate funding. As a result, state legislatures now
are considering opting out of the No Child Left Behind program,

including the state legislature in the Chairman’s home State of Virginia.

Just last month, the House passed the REAL ID Act. This law
preempts state authority to determine who should get drivers licenses. It
also imposes new federal standards for the issuance of drivers’ licenses.
The National Governors Association and the Association of Motor
Vehicle Administrators recently wrote: “the cost of implementing such
standards and verification procedures for the 220 million driver’s
licenses issued by states represents a massive unfunded federal

mandate.”

The Congress also is forcing costs onto local governments in more
creative ways. One example is MTBE, which oil companies use as an
additive to gasoline. When MTBE leaks from tanks, it contaminates
water supplies. Local governments have successfully sued the oil
companies to pay for the clean up costs. Yet House Republicans want to
pass legislation that would protect the oil companies and shift clean up

costs to local taxpayers by preempting these lawsuits.
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Local government organizations, many who are represented here
today, recently wrote to members of Congress stating, “The liability
waiver amounts to a massive unfunded mandate on local governments
and ratepayers.” I would like to enter that letter into the record at this

time.

I want to be clear that there are times when federal standards are
important. Air pollution is a good example. What happens in Las Vegas
may stay in Las Vegas, but what is emitted in Ohio certainly does not
stay in Ohio. Uniform federal standards are essential to set a level

playing field and protect residents in downwind states.

Good judgment is needed, as well as a healthy respect for the
prerogative of states. And too often, this is exactly what seems to be
missing in Washington. Just because one party in Washington controls
the government and has the power to impose its will does not make it

right.

I look forward to the hearing today on unfunded mandates. I thank

the witnesses for coming and I look forward to their testimony.
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Mr. Davis. Thank you very much. I turn for an opening state-
ment to the gentleman, the chairman of the subcommittee, the gen-
tleman from Ohio, Mr. Turner.

Mr. TURNER. Thank you, Mr. Chairman.

Chairman Davis, I would like to thank you for reviving what has
been and continues to be an important subject, the issue of un-
funded Federal mandates. As a former mayor, I lived with the im-
pact of Federal mandates and, yes, from a purely financial stand-
point, they were a burden. However, I also recognize that mandates
do serve a purpose. And although there is a cost associated with
these mandates, there is likely a corresponding benefit as well. The
question usually comes down to, does the cost of the mandate out-
weigh the benefit, and if so, what can we do to reduce the burden
on our local and State governments?

This is an issue of jurisdiction, and protecting the authority and
control of State and local governments. In addition to the tax bur-
den that these mandates represent, State and local governments
face reduced resources for basic services, community priorities and
economic development initiatives. At the root of the unfunded man-
date debate is the fact that the ultimate responsible party is the
taxpayer. Whether those taxes are paid to the State, the city or the
Federal Government matters little. What matters to that individ-
ual taxpayer is that they can identify the government ultimately
making the decision to tax and hold them responsible for that deci-
sion.

On this 10th anniversary of the Unfunded Mandates Reform Act
of 1995, it is fitting that we again ask ourselves what we do when
the Federal Government passes along mandates and how we can
lessen that burden.

Chairman Davis, in organizing the Federalism and the Census
Subcommittee, has charged us with working to improve commu-
nication between State and local stakeholders so that these issues
are better understood on the Federal level.

Mr. Chairman, thank you for your leadership, and the oppor-
tunity to keep this issue in the forefront.

Mr. Davis. Thank you very much.

Any other Members wish to make opening statements?

Thank you. Then Members will have 7 days to submit opening
statements for the record.

On our first panel we have Dr. John Graham, the Administrator
of the Office of Information and Regulatory Affairs [OIRA], within
the office of OMB, charged with reviewing agency regulations con-
taining Federal mandates. Joining Dr. Graham is the Director of
the Congressional Budget Office, Mr. Douglas Holtz-Eakin, whose
office plays a vital role, under Title I of UMRA, in assessing Fed-
eral mandates contained in legislation being considered by congres-
sional committees.

As you know, it is our policy to swear you in before you testify.
If you would rise with me and raise your right hands.

[Witnesses sworn. ]

Mr. Davis. Thank you very much for being with us today. Your
entire statement and reports are in the record.

Dr. Graham, we will start with you, and thank you for being
with us.
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STATEMENTS OF JOHN D. GRAHAM, Ph.D., ADMINISTRATOR,
OFFICE OF INFORMATION AND REGULATORY AFFAIRS, OF-
FICE OF MANAGEMENT AND BUDGET; AND DOUGLAS HOLTZ-
EAKIN, DIRECTOR, CONGRESSIONAL BUDGET OFFICE

STATEMENT OF JOHN D. GRAHAM

Mr. GrRaHAM. Thank you, Mr. Chairman and members of the
committee.

No topic is more worthy of continued discussion and dialog than
the topic of unfunded mandates.

Let me just summarize my testimony briefly so we can get to the
questions and dialog, and summarize it by reminding us, concep-
tually, what are the options available to us when we face a poten-
tial unfunded mandate.

One option is to rescind or to block the unfunded mandate. Re-
scind it if it is currently in place or block it if it is about to be im-
posed. And conceptually, that is certainly a possibility.

However, we need to keep in mind that some of these unfunded
mandates are rooted in the laws that Congress has passed, and
those may be difficult to remove. Or, in some cases, we may have
unfunded mandates that have such a strong justification that we
want to move forward and enforce those, even if they are not fully
funded. An example would be civil rights laws, where the Federal
Government takes a stance that certain expenditures will be taken,
a}rlld the Federal Government does not necessarily provide funds for
those.

A second conceptual solution would be to fund the unfunded
mandate at the Federal level. And as you can imagine, that par-
ticular solution draws the attention of the Office of Management
and Budget and other Federal policymakers concerned about the
deficit and Federal spending. But it is, conceptually, definitely one
of the options that has to be considered, and it needs to be part
of the dialog.

Option three, fund the unfunded mandate at the State and local
level or in the private sector. And while some of us in the Federal
Government may like this outcome, you will hear plenty of discus-
sion this afternoon about people who are having difficulty with that
approach to this problem. But, conceptually, it is one of the possi-
bilities, it has to be considered.

A fourth option is to modify the unfunded mandate, to reduce its
costs, to make it more flexible, or to provide some arrangement so
that it is a more practical approach to addressing public need. This
particular approach, modify the unfunded mandate, is one that we
at the Office of Management and Budget frequently engage in
when we deal with Federal agencies that are developing regula-
tions. We ask questions like: Is there a less costly way to achieve
this public objective? Have you analyzed the costs of the alternative
ways of addressing this public objective, and at a minimum, made
sure that this information is available?

So each of these four are possibilities for addressing concerns
about unfunded mandates.

My staff has looked back over the last 10 years to try to learn
what has, in fact, changed in the way the Federal Government re-
views regulations as a result of the Unfunded Mandates Act. And
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it turns out, if you look at Title II of the act carefully, which is the
analytic requirements for regulations, we would argue that the Ex-
ecutive order requirements that were already in place at the time,
put into effect by President Clinton, actually mirror pretty closely
what was put in the statute. So, from a standpoint of analytic re-
quirements, it is not obvious to us that a lot changed as a result
of the Unfunded Mandates Act.

However, we do believe the consultation, requirements that there
be consultation by the Federal regulators with State and local au-
thorities before they impose unfunded mandates, has been a sub-
ject of more attention, and we at OMB are trying to give that con-
sultation requirement more life as we review regulations.

We certainly agree with the general principles of the Unfunded
Mandates Act, that cost and benefit information about regulations
should be made available to regulators and the public, and used
whenever possible in the development of regulations.

So, in summary, it is an excellent topic for a discussion. None of
the answers are particularly easy. The one that we have found, in
practice, the most constructive is option four in the four I gave you,
which is find ways to achieve the goals of the mandate in a less
costly way.

Thank you very much.

[The prepared statement of Mr. Graham follows:]
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Good afternoon, Mr. Chairman, and Members of this Committee. I am John
D. Graham, Ph.D., Administrator, Office of Information and Regulatory Affairs (OIRA),
Office of Management and Budget. I appreciate this opportunity to testify before you

today on the Unfunded Mandates Reform Act of 1995 (the Act).

As you know, an important reason for the enactment of the Act was to ensure that
Congress and the Executive Branch better understand and consider the impacts of laws
and regulations on our intergovernmental partners. This Administration is firmly
supportive of the principles behind the Act. In fact, we have worked to increase the
opportunities for our intergovernmental partners to participate fully in the regulatory

process.

OIRA plays a role in the implementation of Title Il of the Act, which addresses the
Executive Branch. Title II begins with a general directive for agencies to assess, unless
otherwise prohibited by law, the effects of their rules on other levels of government and

on the private sector. Title II also describes specific analyses and consultations that
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agencies must undertake for rules that result in expenditures of $100 million in any year
{adjusted annually for inflation) by State, local, and tribal governments in the aggregate,
or by the private sector. Such rules must be accompanied by written statements that
describe in detail the required analyses. The analyses are to include consideration of a
reasonable number of alternatives and, except in certain circumstances, the selection from
among them of the “least costly, most cost-effective or least burdensome alternative that
achieves the objectives of the rule.” This analytic approach is at the heart of OIRA’s role
in the implementation of the Act, as it is generally consistent with our own regulatory
review requirements under Presidential Executive Order 12866 (1993). When reviewing
regulatory actions from Federal agencies, we work to ensure that the rulemaking
complies with the Act’s consultation and analysis requirements. However, in keeping
with the spirit of the Act, we work with agencies to reduce regulatory bprden, regardless
of whether the expenditures imposed by a particular regulatory action rise to the Act’s

threshold.

The Act also directs OMB to send copies of required agency analyses to the
Congressional Budget Office (CBO), and to submit an annual report to Congress on
agency compliance with Title II. Our 2004 submission to CBO covered rules that met the
$100 million threshold from 2002 through 2003. It contained rules from the Departments
of Agriculture, Enefgy, Health and Human Services, Justice, Labor and Transportation,

and the Environmental Protection Agency. All were private sector mandates.
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In our 2004 Report to Congress, we determined that, in Fiscal Year 2003, Federal
agencies issued 17 rules that were subject to the Act because they require expenditures in
any year by State, local; and tribal governments, in the aggregate, or by the private-

sector, of at least $100 million in any one year (adjusted annually for inflation).

The Department of Agriculture issued one proposed rule, the Department of Health and
Human Services issued five proposed rules and three final rules, the Department of
Justice issued one proposed rule, the Department of Transportation issued two proposed
and two final rules, and the Environmental Protection Agency issued six proposed and
two final rules. There were no rules meeting the Act’s threshold based on their estimated
impact on State, local, or tribal governments, in the aggregate. All of the rules (both
proposed and final) were covered by the Act because of anticipated expenditures by the

private sector.

However, we recognize that State, local, and tribal governments are often burdened by
Federal regulation, either through direct requirements to incur costs or through a loss of
flexibility to perform their government functions. Our intergovernmental partners play a
vital role in the provision of government services. They have the major role in providing
domestic public services, such as public education, law enforcement, road building and
maintenance, water supply, and sewage treatment. However, over the past two decades,
State, local, and tribal governments increasingly have expressed concerns about the

difficulty of complying with Federal mandates without additional Federal resources.
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The Act requires agencies to “develop an effective process” for obtaining “meaningful
and timely input” from State, local, and tribal governments in developing rules with
significant intergovernmental mandates. The Bush Administration has worked to involve
State and local governments earlier in the rulemaking process so that the consultation

envisioned by the Act is meaningful.

As a result, the scope of consultation activities undertaken by Federal departments such
as Homeland Security, Agriculture, Commerce, Education, Health and Human Serv_ices,
Interior, Justice, Labor, Transportation, and the Environmental Protection Agency
demonstrate this Administration’s commitment to building strong relationships with our
intergovernmental partners based upon the constitutional principles of federalism
embodied in the Act. Federal agencies are actively consulting with State, local, and tribal
governments to ensure that regulatory activities are consistent with the requirements of
the Act. This year’s report shows an increased level of engagement, as several agencies

have begun major consultation initiatives.

Federal agencies are striving to increase flexibility in the implementation of programs by
issuing regulations that allow for alternative compliance approaches. For example, in the
Food Stamp High Performance Bonus Final Rule, USDA sets goals for improved
performance in administering the program but doesn't mandate how States must achieve
them. Instead, the rule creates awards for the best and most improved performers in a

few separate areas.
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A new proposal from HHS on the Child Care and Development Fund (CCDF) would

revise the program regulations to permit States to designate multiple public and/or private

entities as eligible to receive private donations that may be certified as child care

expenditures for purposes of receiving Federal CCDF matching funds. This increased

flexibility will allow States to decrease their own contributions to CCDF by leveraging

local resources.

Additionally, OMB has developed guidelines to assist Federal agencies in complying

with the Act that are based upon the following general principles:

intergovernmental consultations should take place as early as possible, beginning
before issuance of a proposed rule and continuing through the final rule stage, and
be integrated explicitly into the rulemaking process;

agencies should consult with a wide variety of State, local, and tribal officials;
agencies should estimate direct costs and benefits to assist with these
consultations;

the scope of consultation should reflect the cost and significance of the mandate
being considered;

effective consultation requires trust and significant and sustained attention so that
all who participate can enjoy frank discussion and focus on key priorities; and
agencies should seek out State, local, and tribal views on costs, benefits, risks, and
alternative methods of compliance, and whether the Federal rule will harmonize

with and not duplicate similar laws in other levels of government.
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Although much has been done to effectively implement the Act, more work remains in
order to ensure that State, local, and tribal governments truly feel like intergovernmental
partners in the rulemaking process. Ilook forward to working with Congress toward this
important goal. That concludes my prepared testimony. If you have any questions, I

would be happy to answer them.
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Mr. Davis. Thank you very much.
Mr. Holtz-Eakin, thank you for being with us.

STATEMENT OF DOUGLAS HOLTZ-EAKIN

Mr. HoLTZ-EAKIN. Chairman Davis, Mr. Waxman, members of
the committee, the Congressional Budget Office is pleased to be
able to be here today. We have submitted testimony for the record
and as well recently released a report on our activities during the
year 2004 under UMRA. That report is the larger document out of
which my comments will be drawn.

Since 1996, Congress has attempted to recognize the costs of
mandates as imposed on State and local governments and on the
private sector in the course of the budget process. In the testimony
that we have provided to you and in the screens, what I thought
I would do is begin first by reviewing some of the key facts out of
those reports.

CBO has over the course of the 9-years reviewed over 5,000 bills
as a part of this process. There are slightly more in the way of re-
views on inter-governmental and private sector mandates, but in
total there is a large experience in the operation of UMRA.

Next slide. Among the key features that comes out is that rel-
atively few bills actually have mandates. Over 85 percent contain
no mandate whatsoever. About 10 percent of bills on both the pri-
vate sector and the inter-governmental side, have a mandate which
lies below the threshold as specified in the law. $15 million for
inter-governmental mandates, $100 million for the private sector
originally, those are indexed for inflation. And somewhere between
1 and 3 percent of the mandates exceeded the threshold, had bills,
had mandates that exceeded the threshold.

Next slide. To our eye at least, there has been relatively little
trend through time. In both the costs of inter-governmental man-
dates, those which do and do not exceed the threshold, and also—
next slide—in the private sector, performance since 1996 has been
pretty uniform Congress by Congress, a relatively small fraction
take this feature. And finally, if one looks at the actual experience
of bills with substantial mandates, very few are enacted. Only five
bills with substantial inter-governmental mandates have been en-
acted. Twenty-six private sector mandates have been enacted, re-
flecting the relatively low threshold for private sector mandate.

This performance reflects the design of UMRA under which a
mandate occurs when there is an enforceable duty to compel or pro-
hibit an action when there is a new condition or reduction in finan-
cial aid and if no flexibility is given to offset that reduction in a
mandatory program, or if there is a reduction in funding for an ex-
isting mandate. And very importantly, some things are not consid-
ered mandates. There are specific exclusions for activities in the
area of national security, constitutional rights, such as voting, and
in parts of the Social Security system.

And also, a mandate cannot exist under UMRA if it is a condi-
tion of Federal aid. A grant program of that type is quite common.

Where Congress goes next in considering the recognition of the
costs of mandates and the budget process will be a topic of great
interest. One possibility would be to simply clarify some of the
issues in UMRA which the CBO has struggled with over the years.
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For example, is the extension of an existing mandate a mandate in
and of itself, and does the threshold apply to new costs or total
costs under that mandate? Or alternatively, are indirect costs im-
posed by a mandate appropriate for calculation in contributing to-
ward the threshold?

Alternatively, it is possibly to extend UMRA either by modifying
the thresholds in some way so as to include or exclude more bills.
To alter the legislative features of UMRA, increase points of order,
impose a point of order for private sector mandates, have a higher
threshold for overriding a point of order, and an inter-govern-
mental mandate.

Or finally, it would be possibly to extend the scope of mandates
by limiting the exclusions or otherwise redefining a mandate under
UMRA. In any event, the CBO has been pleased to work with this
committee and the Congress in general in the pursuit of the rec-
ognition of these costs, and I look forward to your questions.

[NOTE.—The CBO Report entitled, “March 2005, A Review of
CBO’s Activities in 2004 Under the Unfunded Mandates Reform
Act,” may be found in committee files.]

[The prepared statement of Mr. Holtz-Eakin follows:]
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Mr. Chairman and Members of the Committee, I am
pleased to be here today to discuss the Unfunded Man-
dates Reform Act of 1995 (UMRA) and the role of the
Congressional Budget Office (CBO) in implementing
thar legislation. CBO’s review of its activities in 2004 un-
der that law was released a week ago, and last month the
agency published an issue brief that focused specifically
on intergovernmental mandates. My statement this after-
noon will summarize those reports’ major conclusions,
highlighting in particular those aspects of UMRA that
pertain to intergovernmental mandates.

The federal government sometimes requires state, local,
and tribal governments and the private sector to expend
resources to achieve certain goals. In 1993, for example,
the National Voter Registration Act required states to
simplify and expand the procedures for registering citi-
zens to vote. Since that time, states have spent millions of
dollars to comply with those requirements.

Similarly, the federal government sometimes prohibits
state and local governments from engaging in activities
that generate income. In 2004, for example, the Internet
Tax Nondiscrimination Act temporarily prohibited states
from imposing taxes on various forms of Internet access.
That preemption, CBO estimates, will result in Josses of
revenue by state and local governments totaling more
than $325 million through 2007.

UMRA focuses attention on the costs of such federal
mandates, In particular, UMRA was intended to promote
informed decisions by the Congress about the appropri-
ateness of federal mandates and about the desirability of
providing financial assistance for the costs of intergovern-
mental mandates.

Since UMRA took effect in 1996, the Congress has en-
acted few federal mandates that impose significant costs.
Although the Congress has rarely used the law’s explicit
enforcement mechanisms when considering bills, it has
changed several pieces of legislation before enactment to
either eliminare mandates or lower their costs.

Some public officials have concerns, however, about the
kinds of legislative provisions that are covered and about
how the law defines mandates, particularly as they relate
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to other levels of government. UMRA's application is lim-
ited in three ways:

M The law does not apply to certain broad policy areas,
such as national security, constitutional rights (includ-
ing voting rights), and parts of the Social Security pro-
gram;

® New conditions imposed on federal grant programs
are not considered mandates in most cases; and

B The law focuses on mandates with costs above a speci-
fied level, so UMRA's enforcement mechanisms do
not affect many preemptions of state and local
authority.

As a result, some federal requirements that state and local
officials view as burdensome to their jurisdictions are not
considered unfunded mandates under UMRA. Those re-
quirements include, for example, provisions of the No
Child Left Behind Act, the Individuals with Disabilities
Education Act, the Help America Vote Act, and the State
Criminal Alien Assistance Program, as well as many
changes to the Medicaid program.

The Definition of a Federal Mandate
According to UMRA, a federal mandate can take several
forms: an enforceable duty, certain changes in large enti-
tlement grant programs, or a reduction in federal funding
for an existing mandate,

B An enforceable duty. Any provision in legislation, stat-
ute, or regulation that would compel or explicitly pro-
hibit action on the part of state, local, or tribal
governments or the private sector is a mandare unless
that duty is imposed as a condition for receiving fed-
eral aid or arises from participating in a voluntary fed-
eral program.

W Certain changes in large entitlement programs. In the
case of some large entitlement programs (those that
provide $500 million or more annually to state, local,
or tribal governments), a new condition on or a reduc-
tion in federal financial assistance can be a mandate—
but only if states lack the flexibility to offset the new
costs or the loss of federal funding with reductions
elsewhere in the program.



B A reduction in federal funding for an existing mandate.
A provision to reduce or eliminate the amount of fed-
eral funding authorized to cover the costs of an exist-
ing mandate would itself be considered a mandate
under UMRA.

UMRA's Requirements

Title I of UMRA requires CBO to prepare mandate state-
ments for bills that are approved by authorizing commit-
rees. In those statements, CBO must address whether the
direct costs of federal mandates in a bill would be greater
than the thresholds established in the law and identify
any funding that the bill would provide to cover those
costs. In 2004, the period covered by CBO’s recent re-
port, those thresholds, which are adjusted annually for in-
flation, were $60 million for intergovernmental mandates
and $120 million for mandates imposed on the private
secror. {This year, they are $62 million and $123 million,
respectively.) If CBO cannor estimate the cost of a2 man-
date, its statement must indicate that such an estimate is
not feasible and explain why.

UMRA also established procedural rules for both the
House and the Senate that enforce the law’s requirements
under title I. The rules are designed ro make it more diffi-
cult for the Congress to consider legisiation unless it has
some information about any mandates that the legislation
contains, Such rules are generally enforced through the
use of points of order. Thus, a point of order can be
raised in the House or Senate against the consideration of
legislation if the committee reporting a bill has not pub-
lished a statement by CBO on intergovernmental and
private-sector mandates. In addition, Members of Con-
gress may raise a point of order against legislation that
creates an intergovernmental mandate with costs above
the threshold specified in UMRA unless the legislation
authorizes or provides funding to cover those costs. Al-
though such procedural requirements do not preclude the
Congress from passing bills that contain mandates, they
may establish additional steps and possible hurdles that
can help focus policymakers’ deliberations on unfunded
mandates.

Trends in Federal Mandates Since
UMRA’s Enactment

CBO has been reviewing bills according to the provisions
of UMRA for nine years. Most of the legislation that the
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Congress considered during thar time did not conrain
federal mandates as UMRA defines them. Of the roughly
5,200 bills and other legislative proposals that CBO re-
viewed between 1996 and 2004 (mostly when they were
reported out of committee), 617, or 12 percent, con-
tained intergovernmental mandates, and 732, or

14 percent, contained private-sector mandates (see
Table 1). Those percentages have varied only slightly
from one Congress to another.

Most of the mandates that CBO examined would not
have imposed costs higher than the thresholds set by
UMRA. About 1 percent of the bills that CBO reviewed
had intergovernmental mandates whose costs exceeded
the threshold established in the law, and another 1 per-
cent had costs that could not be estimated. For private-
sector mandates, about 3 percent of the bills had man-
dates whose costs were above the statutory threshold, and
another 2 percent had mandates whose private-sector
costs could not be estimated.

In the past nine years, policymakers enacted five intergov-
ernmental mandates whose costs, in CBO’s estimation,
were above the UMRA threshold:

W An increase in the minimum wage (Public Law [PL.]
104-188, enacted in 1996). CBO estimated that the
required increase would cost state and local govern-
ments (as employers) more than $1 billion during the
first five years that it was in effect.

B A reduction in federal funding to administer the Food
Stamp program (P.L. 105-185, enacted in 1998). That
funding cut costs the states between $200 million and
$300 million a year, in CBO’ estimation.

MW A preemption of state taxes on premiums for certain
prescription drug plans (P.L. 108-173, enacted in
2003). Under that preemption, states will lose about
$70 million in revenues in 2006 (the first year in
which the mandate will be in effect), increasing to
about $95 million in 2010, CBO estimates.

B A temporary preemption of state authority to tax cer-
tain Internet services and transactions (PL. 108-435,
enacted in 2004). That preemption (which lasts until
2007) will result in revenue losses to stare and local
governments totaling at least $325 million through
2007, according to CBO’s estimates.
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Table 1.

Number of CBO’s Mandate Statements for Bills, Proposed Amendments, and

Conference Reports, 1996 to 2004

Total,
1996~
19967 1997 1998 1999 2000 2001 2002 2003 2004 2004
Intergovernmental Mandates
Total Number of Statements Transmitted 718 521 541 573 706 389 649 615 557 5,269
Number of Statements That Identified Mandates 69 64 64 81 77 50 60 86 66 617
Mandates whose costs would exceed the
threshold® 1 8 6 4 3 4 6 7 9 58
Mandates whose costs could not be
determined to exceed the threshold 6 7 7 0 1 3 5 5 2 36

Private-Sector Mandates

Total Number of Statements Transmitted 673 498 525 556 697 389 645 613 555 5,151
Number of Statements That Identified Mandates 91 65 75 105 86 66 73 100 7T 732
Mandates whose costs would exceed the
threshold® 38 18 18 20 [ 18 19 24 175
Mandates whose costs could not be
determined to exceed the threshold 2 5 9 13 7 8 14 18 10 86
Source: Congressional Budget Office.

Notes: The numbers in this table repi official

transmitted to the Congress by CBO. CBO prepared more intergovern-

mental mandate statements than private-sector mandate statements because in some cases it was asked to review a specific bill,
amendment, or conference report solely for intergovernmental mandates. {In those cases, no private-sector analysis was transmitted

o the Member or G } CBO also compl
istative proposals, which are notincluded in this table.

d a number of preliminary reviews and informat estimates for other leg-

Mandate statements may cover more than one mandate. Also, because the same mandate sometimes appears in multipte bills, CBO

may address a single mandate in more than one statement.

a. CBO began preparing mandate statements in January 1996 in the middle of the 104th Congress. The figures for 1996 reflect biils on the
calendar in January of that year and bills reported by autharizing committees thereafter.

b. In 1996, the thresholds, which are adjusted annually for inflation, were $50 mitlion for intergovernmental mandates and $100 mitfion for
private-sector mandates. They rose to $60 miliion and $120 million, respectively, in 2004,

W A requirement that state and local governments meet
certain standards for issuing driver's licenses, identifi-
cation cards, and vital-statistics documents (PL. 108-
458, enacted in 2004). CBO estimartes that state and
local government will have to spend more than $100
million over the 2005-2009 period to comply with
those standards and that the costs in a least one year of
the next five will exceed the UMRA threshold. The act
authorizes the appropriation of funds to provide
grants to state and local governments to pay for those
costs.

During the past nine years, the Congress has considered
and enacted more legislation that contained private-
sector mandates than legislation containing intergovern-
mental mandates. Twenty-six private-sector mandates
whose costs CBO determined to be higher than the statu-
tory threshold have been enacted since 1996:

® Eight revenue-raising provisions in the tax code,
which require individuals or firms to pay more in
taxes;



® Five mandates that affect health insurance—require-
ments for portability of insurance coverage, minimum
time for maternity stays, changes in Medicare cover-
age, and parity in insurance coverage providing mental
health and other medical benefits, as well as various re-
quirements that apply to drug manufacturers;

® Five mandates thart affect specific industries—telecom-
munications reform, changes in mitk pricing, country-
of-origin labels for certain foods, a new safety require-
ment for automobiles, and new requirements for
credit agencies, lenders, and merchants that handle
credit transactions;

® Four mandates involving fees—specifically, a fee on
manufacturers and importers of tobacco products, in-
creases in existing fees and new fees for certain parent
and trademark services, new filing fees for H-1B visas,
and a fee on airline travel to fund airport security;

W Two mandates—one increasing the minimum wage
and the other raising federal employees’ contributions
for retirement—that affect a worker’s take-home pay;
and

® One mandate that imposes new requirements on
sponsors of immigrants and one that changes proce-
dures for collecting and using campaign contribu-
tons,

Legislation That Is Not Subject to
UMRA

In enacting UMRA, the Congress recognized that in-
stances might arise in which budgerary considerations—
such as who would bear the costs of legislation-—should
not be part of the debate about a legislative proposal. For
that reason, not all legistation is subject to UMRA re-
quirements. The law excludes from a review for possible
mandates any legislation that:

m Enforces the constitutional rights of individuals,

m Esrablishes or enforces statutory rights that prohibit
discrimination,

m Provides emergency aid at the request of another level
of government,
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m Requires compliance with accounting and auditing
procedures for grants,

® Is necessary for national security or the ratification of a
treaty, or

m Relates to title II of Social Security (Old-Age, Survi-
vots, and Disability Insurance benefits).

About 2 percent of the bills that CBO reviews each year
contain provisions that fit within those exclusions. Most
such provisions involve national security, constitutional
rights, or Social Security and would not impose 