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EXAMINING WHETHER COMBINING GUARDS
AND OTHER EMPLOYEES IN BARGAINING
UNITS WOULD WEAKEN NATIONAL SECURITY

Thursday, September 28, 2006
U.S. House of Representatives
Subcommittee on Employer-Employee Relations
Committee on Education and the Workforce
Washington, DC

The subcommittee met, pursuant to call, at 10:33 a.m., in room
2175, Rayburn House Office Building, Hon. Sam Johnson [chair-
man of the subcommittee] presiding.

Present: Representatives Johnson, Kline, McKeon, Foxx, An-
drews, Payne, McCarthy, and Tierney.

Staff present: Steve Forde, Communications Director; Ed Gilroy,
Director of Workforce Policy; Rob Gregg, Legislative Assistant; Jes-
sica Gross, Press Assistant; Kai Hirabayashi, Professional Staff
Member; Richard Hoar, Professional Staff Member; Jim Paretti,
Workforce Policy Counsel; Deborah L. Emerson Samantar, Com-
mittee Clerk/Intern Coordinator; Loren Sweatt, Professional Staff
Member; Jody Calemine, Counsel, Employer and Employee Rela-
tions; Tylease Fitzgerald, Legislative Assistant/Labor; Rachel
Racusen, Press Assistant; Marsha Renwanz, Legislative Associate/
Labor; Michele Varnhagen, Special Labor and Benefits Counsel,
and Mark Zuckerman, Staff Director/General Counsel.

Chairman JOHNSON [presiding]. A quorum being present, the
Subcommittee on Employer-Employee Relations of the Committee
on Education and Workforce will come to order.

Thank you all for being here this morning. We appreciate it.

We are here this morning to look into an issue that may seem
narrow in scope but raises broad implications both for Federal
labor law and, as we will hear from our witnesses, potentially for
national security. The question is whether employees who provide
critical security and protective services for employers can or should
be included in the same union as non-guard employees.

Why is this important? Well, the law has long recognized a sim-
ple fact that most of us would agree is common sense. In a crisis,
an employer needs to know that those employees who he pays to
protect facilities, property and other employees have an undivided
loyalty to maintaining safety and security.

And when we are talking about guards who are providing secu-
rity and protective services for employers and sites that are vital
to homeland and security, the issue is all the more critical.
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In the post-9/11 world, we cannot risk the potential for a lapse
in security that could have disastrous consequences, and that is
just dangerous.

It is clear on its face that the National Labor Relations Act gen-
erally disfavors guards and non-guard employees from being in-
cluded in the same union or bargaining unit.

In fact, Section 9(b)(3) of the act makes clear that the NLRB will
not require any employer to recognize a mixed unit of guards and
non-guards and will not certify a bargaining unit that does.

This provision of the act, known as the guard exemption, has
been the law for more than 50 years. However, the law does not
absolutely prohibit these sorts of unions. Under the act, if an em-
ployer voluntarily chooses to recognize and bargain with a union
that includes guards and non-guards, it is free to do so.

The question before us is whether allowing for that choice con-
tinues to make sense. And if it does, how do we ensure that an em-
ployer’s voluntary choice is, in fact, voluntary and based on legiti-
mate needs and security concerns, not outside pressure or other
agendas?

In recent years, we have heard arguments from both sides. We
have seen legislation proposed that would completely eliminate the
guard exemption. And we have heard from others who argue that
even voluntary recognition should not be allowed.

Finally, we have seen an increasing trend in unions that rep-
resent a broad spectrum of employees pressing employers to recog-
nize them as representatives of the guards.

This morning we are going to hear from a broad range of wit-
nesses, legal experts, representatives of employees and security em-
ployers who will shed light on the questions these issues raise and
give us guidance as to whether and how we need to address these
matters going forward.

I welcome all of you and look forward to this morning’s hearing.

I will now yield to the distinguished ranking minority member
of the subcommittee, Mr. Andrews, for whatever opening statement
you care to make.

Prepared Statement of Hon. Sam Johnson, Chairman, Subcommittee on
Employer-Employee Relations, Committee on Education and the Workforce

Good morning, and welcome.

We are here this morning to look at an issue that may seem narrow in scope, but
raises broad implications, both for federal labor law and, as we will hear from our
witnesses, potentially for national security.

The question is whether employees who provide critical security and protective
services for employers can or should be included in the same union as non-guard
employees.

Why is this important? Well, the law has long recognized a simple fact that most
of us would agree is common sense:

In a crisis, an employer needs to know that those employees who he pays to pro-
tect facilities, property, and other employees, have an undivided loyalty to maintain-
ing safety and security.

And when we are talking about guards who are providing security and protective
services for employers and sites that are vital to homeland security the issue is all
the more critical.

In the post 9/11 world, we cannot risk the potential for a lapse in security that
could have disastrous consequences. That’s just dangerous.

It is clear on its face that the national labor relations act generally disfavors
guards and non-guard employees from being included in the same union or bar-
gaining unit.
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In fact, section 9(b)(3) of the act makes clear that the NLRB will not require any
employer to recognize a “mixed” unit of guards and non-guards, and will not certify
a bargaining unit that does. This provision of the act, known as the “guard exemp-
tion” has been the law for more than fifty years.

However, the law does not absolutely prohibit these sorts of unions.

Under the act, if an employer voluntarily chooses to recognize and bargain with
a union that includes guards and non-guards, it is free to do so.

The question before us is whether allowing for that “choice” continues to make
sense. And if it does, how do we ensure that an employer’s “voluntary” choice is in
fact voluntary, and based on legitimate needs and security concerns—not outside
pressure or other agendas.

In recent years, we’'ve heard arguments from both sides. We've seen legislation
proposed that would completely eliminate the “guard exemption.” and we’ve heard
from others who argue that even voluntary recognition should not be allowed.

Finally, we’ve seen an increasing trend in unions that represent a broad spectrum
of employees pressing employers to recognize them as representatives of guards.

This morning, we will hear from a broad range of witnesses—legal experts, rep-
resentatives of employees, and security employers—who will shed light on the ques-
tions these issues raise, and give us guidance as to whether and how we need to
address these matters going forward. I welcome all of them, and look forward to this
morning’s hearing.

Mr. ANDREWS. Thank you, Mr. Chairman.

Good morning, colleagues and ladies and gentlemen. This hear-
ing rests on two rather curious premises, as far as I am concerned.

The first curious premise is that we should be doubtful or even
suspicious of agreements voluntarily reached between employers
and employees that would permit a mixed guard union to represent
employees for a given employer.

I will say this again. The National Labor Relations Act already
says that unless the employer agrees, a bargaining unit may not
include both guards and non-guards, so by definition the only cir-
cumstance where we have a collective bargaining organization that
includes security personnel and other workers is where the em-
ployer has agreed to do so.

I think one of the primary premises of labor law in this country
is that we recognize free choice by workers and by employers. And
I find it a bit odd that we are questioning that free choice in this
narrow circumstance.

Second, there is an implicit premise in this hearing that some-
how there is a jeopardy for national security in cases where you
may have a mixed bargaining unit of guard and non-guard per-
sonnel.

Although I am sure it is not the chairman’s intention, I frankly
find the premise to be a little offensive to even talk about, that
somehow the notion that people who are collectively bargaining
and organized are a greater risk to national security than those
who are not.

I think, frankly, the recent record of tragedy in this country
would indicate otherwise. Every firefighter, every police officer who
responded to the tragedy at the World Trade Center on September
11th, 2001 was unionized—all of them.

And I don’t think there are many Americans who would take the
position that they were in some way impeded or restricted from
doing their jobs to protect the country and protect the people who
were at risk that day because they were a member of a collective
bargaining organization.
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So when we are talking about changing the law, there is a bur-
den of proof, in my mind, on those who wish to change the law.

And for those who would take the position that we should dis-
rupt the present law, which recognizes the voluntary free choice of
employers to recognize a union that mixes guard and non-guard
personnel, I think that is a burden that has to be overcome by
those who would advocate for that position.

And then second, if the justification for changing the law is that
the national security somehow requires us to do so, I think it is
also incumbent upon those who would make that argument to tell
us exactly how and what evidence there is for that proposition.

The framers of the 1947 Taft-Hartley amendment thought
through this problem, and they understood that there are cir-
cumstances where divided loyalty between being in a union that
may be on strike, for example, and protecting the property inter-
ests of the employer during the strike may create some issues, may
create some problems.

So they specifically said in 1947 that you can’t have the possi-
bility of that situation unless the employer agrees to it. And again,
I am curious as to why it is even an issue that we should doubt
that decision that employers have voluntarily made.

In cases where we should doubt it, to the extent that it is tied
to national security, I think there is a record that I would like to
see, because I don’t think it exists at this point.

So I look forward to hearing from the witnesses, but I think that
those who would advocate for a change in the law have a burden
of proof to meet.

Thank you, Mr. Chairman.

Chairman JOHNSON. You know, Mr. Andrews, I wouldn’t disagree
with you that the guys in New York did a super job. And nobody
is accusing unionization of being wrong. I am not, anyway.

The problem exists that when you mix those two and they are
not recognized under law, you know, sometimes it causes some dif-
ficulties, I believe. And I thank you, Mr. Andrews.

He is a good patriot and I appreciate and welcome your com-
ments.

I welcome our witnesses and look forward to their testimony
today. We have a distinguished panel of witnesses before us. And
I thank you all for coming today. I will identify them, and then we
will allow you all to speak.

Mr. William Schurgin is a partner in the law firm of Seyfarth
Shaw. Mr. Schurgin has a broad-based labor and employment law
practice and has been involved in the representation of employers
in a variety of industries throughout the United States.

Mr. David Hickey is the international president of the Security,
Police and Fire Professionals of America, the nation’s oldest and
largest guard union. SPFPA represents over 27,000 security police
professionals across North America.

Ms. Janet Boston works as an organizer for the Service Employ-
ees International Union helping private security officers and other
service workers unite to form a union.

Retired General David Foley is the president of Wackenhut Serv-
ices. WSI was formed as a subsidiary serving high-security U.S.
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Government customers and generally involving prison environ-
ments.

We thank you all for being here.

Before you begin your testimony, I would indicate that we will
be asking questions after the entire panel has testified. In addition,
Committee Rule 2 imposes a 5-minute limit on all questions.

And I forgot to say, if anybody cares on this panel to submit a
written statement for the record, you are open to do that.

Finally, I want to make clear—oh, wait, there is—you all saw
those lights working for us. I don’t know if you realize what they
are. It is a 5-minute limit on the speeches. If you would try to close
down when you see the red light come on, we would appreciate it.
You will get a yellow at 1 minute.

Finally, I want to make clear the question before us today is not
whether security guards should be allowed to join a union. No one
would suggest they shouldn’t. The question is what sort of union
is appropriate for these critical security employees.

And now I will recognize the first witness. You may begin, sir.

STATEMENT OF WILLIAM P. SCHURGIN, PARTNER, SEYFARTH
SHAW LLP, ON BEHALF OF THE U.S. CHAMBER OF COMMERCE

Mr. SCHURGIN. Mr. Chairman and distinguished members of the
committee, thank you for inviting me here today to discuss the pro-
priety of allowing unions which represent non-guard bargaining
Xnits to also represent guards under the National Labor Relations

ct.

By way of background, Section 9(b)(3) of the National Labor Re-
lations Act expressly provides that a labor union cannot be certified
as the representative of guards if that labor union also admits non-
guard employees to its membership.

In other words, the only type of union the National Labor Rela-
tions Board can certify as the collective bargaining representative
of guards is a labor union which only represents guards.

This statutory prohibition is based on the principle that guards
must have undivided loyalty toward their employers and that em-
ployers must have complete confidence in their guards’ willingness,
in the employer’s interest, to monitor activities and enforce rules
against other employees.

For example, in the event of a strike or a labor dispute, if strik-
ing employees engage in picket line violence or property acts of de-
struction, the employer must be able to rely on those guards to pro-
tect its non-striking workers and its property.

The role guards play today in maintaining a safe and secure
workforce and workplace is greater than ever. Guards are an em-
ployer’s first line of defense in protecting other workers from work-
place violence.

Guards are entrusted with enforcing important safety and con-
duct rules against other employees, including rules relating to
theft, use or sale of illegal drugs and possession of weapons.

In such cases, guards are often the employer’s primary witness
in labor arbitrations challenging the termination of employees who
engage in such misconduct.

Private guards today also protect critical facilities such as nu-
clear power plants, chemical factories and defense installations
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from outside threats as well as from potential sabotage by employ-
ees and other workers.

In these facilities, guards monitor loading docks where union-
represented employees deliver supplies and pick up products.
Guards are responsible for monitoring and patrolling defense con-
tractor constructionsites where members of many non-guard unions
work for a variety of different employers on the site.

Given the critical safety and security role that guards play today,
a serious concern over potential divided loyalty arises when guards
may be forced to choose between supporting a fellow union member
and reporting suspicious activity to their employer.

It is important to recognize, as has been said earlier, that no on
here today is challenging guards’ right to unionize. There are a
number of unions which have represented guards and only guards
for many years. These guard unions regularly negotiate with em-
ployers over wages, benefits and training for the guards they rep-
resent.

Instead, the issue today is whether mixed guard unions, which
are unions that represent both guards and non-guards, should be
allowed to use pressure tactics to force security guard employers to
waive their rights under Section 9(b)(3) of the act.

The ultimate goal of these pressure tactics is for the employer to
enter into what is called a card-check neutrality agreement. A
card-check neutrality agreement requires the employer to remain
neutral and often silent during union organizing and provides that
the employer will recognize the union once a majority of the em-
ployee’s guards have signed union authorization cards.

Over the past 30 years, certain mixed guard unions repeatedly
have been found to have violated the National Labor Relations Act
by threatening unlawful picketing and secondary boycotts against
employers.

Today some of those same unions have modified their approach
by resorting to what we call a corporate campaign.

A corporate campaign is an organized assault by a union des-
ignated to undermine a company’s relationship with its key stake-
holders through a variety of external tactics, including attacks on
the company’s products, services, customers, suppliers and stake-
holders.

The use of a corporate campaign in the context of guards is par-
ticularly disturbing. With respect to guards, the National Labor Re-
lations Act specifically provides that a mixed guard union cannot
be certified as the collective bargaining representative of guards.

Instead, under current interpretations, the only way that a
mixed guard union can represent guards is to ask that the security
guard employer waive its Section 9(b)(3) rights and voluntarily rec-
ognize that union.

Mixed guard unions take the position that using corporate cam-
paign tactics to force employers to agree to card-check neutrality
constitutes a form of voluntary recognition. This is a very difficult
proposition to accept where the very purpose of a corporate cam-
paign is to force an employer into an agreement.

In the case of mixed guard unions, the use of corporate cam-
paigns to pressure a security guard employer to waive the right to
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have its employees represented by a union which only represents
guards is very troublesome.

The use of corporate campaigns are attempting to pressure a se-
curity guard employer to waive these rights, and that flies directly
in the face of the spirit of the act. In 1947, when Section 9(b)(3)
was enacted, corporate campaigns were not part of union orga-
nizing strategy.

The purpose of Section 9(b)(3) was to assure that an employer
could have the full confidence and loyalty of its guards to maintain
a safe and secure workplace without risk of divided loyalty.

In today’s world, these principles are even more important. The
use of corporate campaign tactics by mixed guard unions places
employers in a position where they are forced to compromise their
ccl)nﬁdence in the loyalty of their guards in protecting the work-
place.

Thank you.

[The prepared statement of Mr. Schurgin follows:]

Prepared Statement of William P. Schurgin, Partner, Seyfarth Shaw LLP,
on Behalf of the United States Chamber of Commerce

Introduction

Good morning Mr. Chairman and members of the Subcommittee. I am pleased
and honored to be here today to testify regarding the propriety of allowing unions
which represent non-guard bargaining units to also represent guards under the Na-
tional Labor Relations Act. Thank you for your invitation.

By way of introduction, I am a partner with the national law firm of Seyfarth
Shaw LLP. I currently serve as a member of Steering Committee of the firm’s Labor
and Employment Department and I have previously served as the co-chair of the
Labor and Employment Department’s Traditional Labor Practice Group. In addition
to my private law practice which has focused on traditional labor issues for over
twenty five years, I have also regularly taught labor and employment law courses
to law students at DePaul University and Loyola University in Chicago, Illinois.

I am testifying today on behalf of the United States Chamber of Commerce. The
Chamber is the world’s largest business federation representing more the three mil-
lion businesses and organizations of every size, sector, and region. My firm serves
on the Chamber’s Labor Relations Committee, as well as its subcommittee focused
on traditional labor issues.

Today, we are here to discuss the use of corporate campaign tactics by unions who
wish to represent guards as well as non-guard employees. These labor organizations
are typically referred to as mixed-guard unions. The National Labor Relations Act
(“NLRA” or “Act”) has long contained a prohibition against certifying such mixed-
guard unions as the bargaining representative of guards. Section 9 (b)(3) of the
NLRA expressly provides that “a labor organization shall not be certified as the rep-
resentative of employees in a bargaining unit of guards if such organization admits
to membership or is affiliated directly or indirectly with an organization who admits
to membership employees other than guards.” 29 U.S.C. §159 (b)(3). Accordingly,
under the plain language of the NLRA, mixed-guard unions cannot seek National
Labor Relations Board (“NLRB”) approval to represent guards. In fact, the only way
that mixed-guard unions can legally represent guards is to ask an employer to
waive its Section 9(b)(3) rights and “voluntarily” recognize the union.

Over the years some mixed-guard unions have used threats and secondary boy-
cotts to attempt to force employers to recognize them as the representative of guards
without using the NLRB election process. In many cases, the NLRB and the courts
have ordered these mixed-guard unions to cease and desist from using such illegal
tactics. Today, these same unions are increasingly relying on corporate campaign
tactics to achieve this same goal. The purpose of a corporate campaign is to force
a targeted employer to give up its right to free speech and its employees’ right to
a secret ballot election by pressuring the employer to agree to card-check recogni-
tion, a process in which employees select a union by simply signing authorization
cards. This approach is labeled as “voluntary recognition” by these unions—al-
though recognition is often anything but voluntary.

Respect for employees’ free choice to unionize, or not to unionize, is a fundamental
principle upon which our labor relations system is based. Over 50 years ago Con-
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gress established a system to govern labor-management relations. An integral part
of that system is the right of employees to make a free and democratic choice re-
garding union representation. Secret ballot elections supervised by the National
Labor Relations Board are, without question, the gold standard for protecting em-
ployee free choice. Unfortunately, certain labor unions have abandoned secret ballot
elections and instead rely on corporate campaign tactics to organize employers.
These corporate campaign?! activities aim to limit employee free choice and stifle any
opposition from management through a process known as card-check/neutrality.

The Chamber strongly supports the important policy considerations underlying
the prohibition contained in Section 9 (b)(3). Congress included the prohibition in
Section 9 (b)(3) of the Act because of its concern over the risks of mixed loyalties
if guards were represented by unions that also represent other employees. In this
regard, employers must be completely confident in their guards’ allegiance to their
interests when carrying out their important safety and rule enforcement duties re-
gardless of their relationship with or affiliation with other employees. Permitting
the same union to represent both guards and non-guards severely limits an employ-
er’s capability to utilize guards to monitor, witness, and enforce employer rules. The
efforts of certain unions to organize guards through forced card-check recognition se-
verely compromises the guards’ ability to serve these critical roles for their employ-
ers. Therefore, the Chamber urges the Subcommittee to carefully consider these
issues in the context of the language and intent of Section 9 (b)(3) of the Act.

Current Law

Under the NLRA, a labor organization may be certified as the legal representative
of a group of guards, so long as the labor organization representing the guards does
not represent other types of employees. As noted above, Section 9 (b)(3) prohibits
the National Labor Relations Board from certifying a labor organization “as the rep-
resentative of employees in a bargaining unit of guards if such an organization ad-
mits to membership, or is affiliated directly or indirectly with an organization which
admits to membership, employees other than guards.” Congress defines guards as
employees who “protect property of the employer” and/or “to protect the safety of
premises.” See NLRB v. Kentucky River Comm. Care, Inc., 532 U.S. 706 (2001).

To understand the significance of this limitation, we should first consider the
principle that guards represent employer interests against all others including other
employees. For example, if striking employees engage in picket line violence on the
employer’s property, the employer must maintain the right to utilize its guards to
protect non-strikers and employer property. Recognizing the inherent risk of divided
loyalty among guards who were represented by unions that also represented non-
guard employees, Congress, in passing the Taft-Hartley Amendments in 1947,
granted guards the right to unionize with a very clear limitation. As noted in the
Conference Committee Report in discussing the intent of Section 9(b)(3):

We accepted a provision regarding plant guards. We had exempted foremen
in the Senate bill, but we had not exempted plant guards. The House bill ex-
empted plant guards, and also time study employees, and personnel forces. We
did not accept any of those provisions, except that as to plant guards we pro-
vided that they could have the protections of the Wagner Act only if they had
a union separate and apart from the union and general employees.2

Congress required the separation between the guard and non-guard unions in
order “to insure to an employer that during a strike or labor unrest among other
employees, [the employer] would have a core of plant protection employees who
could enforce the employer’s rules for protection of [its] property and persons with-
out being confronted with a division of loyalty between the employer and dissatisfied
fellow union members.” McDonnell Aircraft Corp., 109 N.L.R.B. 967, 969 (1954).

Policy Supporting Section 9 (b)(3)

The concerns that motivated Congress to expressly separate guard units from all
other unions continue to hold true for employers today. Although the incidents of
picket line violence may have decreased, unfortunately they have not disappeared;

1Jarol B. Manheim, Professor of Media and Public Affairs and of Political Science, The George
Washington University, Washington D.C., and an expert in the field of corporate campaigns, de-
fines a corporate campaign as “an organized assault by a union or some other group, literally
a form of warfare designed to undermine a company’s relationships with its key stakeholders
and to define that company as an outlaw that must be stopped before it does further damage
to our society.” Compulsory Union Dues and Corporate Campaigns, Testimony before the U.S.
House of Representatives, Committee on Education on the Workforce, Subcommittee on Work-
force Protections, 107th Congress, p. 6 (July 23, 2002).

293 Cong. Rec. 6603, 6656 (1947).
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leaving guard loyalty toward their employer in the context of a labor dispute critical
for employers needing to protect non-union personnel and property. Today guards
also play a significant role in policing employee behavior. Given the well-docu-
mented cases of employee violence in the workplace, guards play an increasing im-
portant role in maintaining workplace peace and responding to workplace threats.
Guards are often responsible for observing and investigating employee misconduct,
such as theft, drug use, and violence. Indeed, if an employer terminates an em-
ployee, the termination decision is not infrequently based on information gathered
by a guard. As such, guards are often called on to testify as management witnesses
in arbitrations and court proceedings related to employee misconduct and discipline.

We must also be mindful, in this post-9/11 world, of the increasing role guards
play in many safety-sensitive industries. Private guards protect nuclear power
plants, chemical factories, and defense contractor operations. While guards protect
these critical facilities from outside threats, unfortunately it is also true that they
must protect them from possible sabotage by employees. With such important secu-
rity roles resting on the shoulders of guards, we cannot place guards in a situation
in which they are forced to choose between supporting a fellow union member and
reporting suspicious activity to their employer.

All of these important roles that guards serve would be severely compromised if
they felt a divided loyalty between their employer and their union. “Congress draft-
ed this provision ‘to minimize the danger of divided loyalty that arises when a guard
is called upon to enforce the rules of his employer against a fellow union member’.”
Drivers, Chauffeurs, Warehousemen and Helpers, Local No. 71 v. NLRB, 553 F.2d
1368, 1373 (D.C. Cir. 1977). If mixed unions succeed in their efforts to force employ-
ers to allow them to represent both guards and non-guards, employers will no longer
have “a core of faithful employees” that it can count on to represent its interests
when other employees violate rules. Wells Fargo Armored Serv. Corp., 270 N.L.R.B.
787, 789 (1984). One can only imagine the potential strain placed on plant guards
and their employers when the guards are forced to choose between carrying out the
duties of their job by supporting their employer or preventing a fellow union mem-
ber from losing his or her job.

In short, Section 9(b)(3) of the Act bars the NLRB from certifying any mixed-
guard union because of the potential conflict of interest for the guard union mem-
bers between loyalty to the employer and loyalty to the non-guard union. Recent ef-
forts by certain unions, to organize guard units through corporate campaign tactics
is an effort to circumvent this important prohibition by evading the Act’s jurisdic-
tion all together.

Union’s Corporate Campaign Activity

Labor organizations devote significant resources today to obtain agreements from
employers under which they become the bargaining representative of a group of em-
ployees without undergoing an NLRB-supervised, secret-ballot election. These agree-
ments, referred to as “neutrality” and/or “card-check” agreements, come in a variety
of forms, with the unifying factor being that virtually every agreement deprives em-
ployees of the right to make a decision about the union with the protection of a vot-
ing booth and a secret ballot. In addition, these agreements also often include provi-
sions designed to assist the union, such as:

e An agreement to provide the union with a list of the names and addresses of
employees in the potential unit;

e An agreement to allow union representatives access to the employer’s facility;

e An agreement prohibiting the employer from communicating with employees
about the union;

e An agreement regarding the dispute resolution system for collective bargaining
negotiations; and

e An agreement to extend the card-check/neutrality agreement to other locations
or facilities.

Labor organizations have resorted to forcing employers to agree to these one-sided
agreements because of the steady decline in union membership in the private sector
workforce in the United States. While there are varying causes for this decline
(unions represent only about 8% of the private sector workforce), including more ro-
bust state and federal employment laws, significant improvements in the benefits
and working conditions provided to employees, and the failure of organized labor to
offer a message that appeals to workers, unions blame the NLRB election process
as one of the main causes. Arguing that the NLRB’s process is slow and ineffective,
unions purport to offer employers and employees a faster solution—that being a
card-check/neutrality agreement, which eliminates the NLRB’s involvement, as well
as all the protections associated with the NLRB’s election processes.
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So why are unions dissatisfied with the NLRB’s election processes, especially
when they are winning approximately 50% of NLRB secret ballot elections involving
newly organized units—a statistic that has remained largely unchanged for the last
thirty (30) years? See NLRB Election Report; 6 Months Summary—October, 2005
through March, 2006 and Cases Closed March, 2006, at p. 20 (April 12, 2006). While
unions argue that the blame lies with the NLRB and allegedly improper employer
tactics, the more likely reason is the overwhelming success unions experience orga-
nizing employees once they obtain a card-check/neutrality agreement. Once unions
strip away employees’ fundamental right, to vote in an NLRB secret ballot election
and eliminate an employers’ fundamental right to engage in free speech concerning
ﬁniondrepresentation, the unions’ ability to organize new members is greatly en-

anced.

To achieve this holy grail of organizing, unions frequently engage in corporate
campaigns. Unions engage in corporate campaigns by exerting pressure on targeted
employers through a variety of tactics using largely external leverage, not employee
support. This leverage can take a many of forms including attacks on the targeted
company’s products, services, customers, suppliers, stakeholders, and regulatory ac-
tions. Unions challenge targeted employers’ efforts to seek favorable legislation, to
secure necessary permits, to obtain outside capital, and to expand facilities. This po-
litical and/or regulatory pressure often is coupled with a negative public relations
campaign. Corporate campaigns are intended to leave an employer’s customers
questioning the quality of the company’s products and an employer’s stakeholders
questioning the quality of the company’s management. Under the pressure of such
forces, targeted employers are often left no choice but to “give in” to the Union’s
demands, sign a card-check/neutrality agreement, and give away their free speech
along with employees’ free choice.

Although card-checks may offer an adequate view of employee sentiment when it
comes to the threshold question of whether the NLRB should hold an election, they
are inadequate in truly determining employee sentiment regarding unionization and
therefore, not an adequate substitute for the secret ballot election. The card check
process is inferior because unions can use a variety of tactics to obtain cards, such
as lying, coercion, misrepresentation and intimidation (largely without legal chal-
lenge)—none of which are allowed in the ballot booth.

This method of organizing, which focuses on first forcing the leadership of the
company to surrender, and only later appealing to the desires of the employees, flies
in the face of the system of organizing designed by Congress in the National Labor
Relations Act. In a corporate campaign, the employees themselves are often forgot-
ten as unions recognize that once card-check neutrality is achieved their success in
organizing is virtually guaranteed. This certainly does not seem cogent with the in-
tent and spirit of Section 7 of the Act, which focuses on employees’ rights to freely
exercise a choice to support or not to support a union.

Corporate Campaigns and Guard Units

While organized labor’s efforts to ignore the NLRA’s secret ballot elections process
raise serious legal and policy questions, certain mixed-guard unions are now advo-
cating using corporate campaign tactics and card-check/neutrality agreements to cir-
cumvent the prohibitions in Section 9 (b)(3) of the Act. A mixed-guard union’s use
of corporate campaign tactics to secure representational status over guard employ-
ees without a Board-conducted election blatantly disregards the important policy
considerations underlying the Taft-Hartley Amendments.

Such an approach is not new for certain unions. In the 1970’s, the National Labor
Relations Board concluded that the Service Employee International Union (“SEIU”)
engaged in serious unfair labor practices by using unlawful boycotts and other pres-
sure tactics to attempt to organize guards. See, e.g., Wackenhut Corp., 287 N.L.R.B.
374 (1987) (union found guilty of violating sections 8 (b)(1)(A), 8 (b)(4)(ii)(B) and 8
(b)(7)(C) of the Act in an effort to force a security guard firm to recognize it); Gen-
eral Service Union Local No. 73, affiliated with Service Employees International
Union, AFL-CIO, 230 N.L.R.B. 351 (1977) (union found guilty of violating sections
8 (b)(7)(C) and 8 (b)(4)(i) and (ii) (B) in an effort to force a security guard firm to
recognize it). Although mixed-guard unions may have found a loophole in Section
9(b)(3) that they can exploit through corporate campaigns and card-check neutrality
agreements this is no less offensive to the policy behind 9(b)(3) than these earlier
infractions.

It should also be emphasized that from a practical standpoint, there is simply no
need for mixed-guard unions to represent guards. Organized labor has long recog-
nized union jurisdictional rights and limitations. A union’s right to organize and to
represent employees is often defined by geography, industry and/or job classifica-
tions of workers. With respect to guards, there are a number of well-established
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unions that have organized and represented this class of workers for many years.
Ironically, these traditional guard unions have, in our experience, largely supported
the NLRB secret ballot election process as the preferred approach to exercising em-
ployee free choice.

Thus, the issue today is not whether guards are currently represented by qualified
unions. The issue is also not whether there are experienced guard unions that will
continue to organize guards in the future. The answer to both of these questions
is a resounding yes. The only question before you today is whether a non-guard
union should be allowed to represent guards through the use of card-check/neu-
trality agreements which are often achieved through corporate campaign tactics.
The intent of the Taft-Hartley Amendments and nearly 60 years of legal authority
upholding the important distinction between guards and the employees that they
are entrusted to enforce rules against call for a resounding NO to that question.
Conclusion

In conclusion, the Chamber has serious concerns about the efforts of certain
mixed-guard unions to undermine Congress’ intent and purpose in enacting Section
9 (b)3) of the National Labor relations Act. Mr. Chairman and members of the
Committee, thank you for the opportunity to share the Chamber’s concern regarding
this important issue. Please do not hesitate to contact me or the Chamber’s Labor,
I}r;nmigration, and Employee Benefits Division if we can be of further assistance in
this matter.

Chairman JOHNSON. Thank you, sir.
Mr. Hickey, you are recognized.

STATEMENT OF DAVID L. HICKEY, INTERNATIONAL PRESI-
DENT, INTERNATIONAL UNION, SECURITY, POLICE, AND
FIRE PROFESSIONALS OF AMERICA (SPFPA)

Mr. HickEY. Thank you, Mr. Chairman, and good morning.

I am David L. Hickey, president of the International Union, Se-
curity, Police and Fire Professionals of America, SPFPA. Let me
declare at the outset that I am not a witness for either political
party or any party. Equally, I am not here to support or oppose the
views of any employer or any other labor organization.

My duty and sole role is as an advocate for the interests of the
SPFPA and its members. The views I express have been held by
our union since its founding in 1948.

Appearing with me today is Gordon A. Gregory, our longtime
general counsel who has testified before both Senate and House
subcommittees on today’s subject.

The SPFPA is the country’s largest security union devoted to the
exclusive representation of security personnel, statutory guards. By
virtue of Section 9(b)(3) we are an independent, unaffiliated union.

We have a proud tradition of representing security officers wher-
ever employed throughout the United States and Puerto Rico. We
have been in the forefront of improving and advancing the interests
of security officers and the security profession.

Our accomplishments include the landmark Burns successor case
in the U.S. Supreme Court, the McNamara O’Hara Service Con-
tract Act and the raising of professional security standards.

In terms of national security, our members have been and are
employed at the Kennedy Space Center, Cape Canaveral; Patrick
Air Force Base; Houston Space Center, DOE facilities such as Oak
Ridge, Savannah River, Idaho National Lab; nuclear power plants;
entertainment venues such as Disney World, Universal Studies and
the Spectrum; Federal courts, military forts, King’s Bay Submarine
Base, Federal buildings and reservations, and many, many more.
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Since 9/11 the demands on security professionals have increased
dramatically with respect to job duties, hours, training and phys-
ical fitness.

There has been increasing specialization of private security by
the development of rapid response teams, hostage teams, canine
units and others. Our members are first responders and must
make immediate decisions regarding threat assessment and re-
sponse.

It is noteworthy that the subject of this committee’s inquiry is ex-
amining whether combining guards and other employees in bar-
gaining units would weaken national security without mention of
Section 9(b)(3), which has for 59 years declared 