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OVERSIGHT HEARING ON “ENDANGERED
SPECIES ACT IMPLEMENTATION: SCIENCE
OR POLITICS?”

Wednesday, May 9, 2007
U.S. House of Representatives
Committee on Natural Resources
Washington, D.C.

The Committee met, pursuant to call, at 10:03 a.m. in Room
1324, Longworth House Office Building. Hon. Nick J. Rahall, II
[Chairman of the Committee] presiding.

Present:  Representatives  Rahall,  Young, Christensen,
Napolitano, Holt, Grijalva, Costa, Sarbanes, Miller, Markey,
DeFazio, Kind, Capps, Inslee, Baca, Sandlin, Gilchrest, Pearce,
Brown, Heller, Sali, and Lamborn.

STATEMENT OF THE HONORABLE NICK J. RAHALL, II, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF WEST
VIRGINIA

The CHAIRMAN. The Committee on Natural Resources will come
to order, please.

Last week, Julie MacDonald resigned her position as Deputy As-
sistant Secretary for Fish, Wildlife and Parks at the Department
of the Interior, ending what many staff felt was a reign of terror.
Unfortunately, when she packed up she left behind a lot of bag-
gage, including an agency that seems bent on abdicating its man-
dated responsibilities under the Endangered Species Act to protect
God’s creatures for future generations.

From changes in regulations to poorly developed legal reviews
that have left the agency sorely vulnerable to attack in the courts,
the evidence of a systematic effort to undermine the law and
species protection is quite clear. This is an agency that seems fo-
cused on one goal—weakening the law by administrative fiat and
it is doing much of that work in the shadows, shrouded from public
view.

For example, we know that the Department has been contem-
plating for some time a major rewrite of regulations to implement
that law. We know this because a copy of draft regulations was
leaked to the media. As Chairman of the Committee with oversight
of this matter, I asked for copies of the same draft regulations, but
received no response from the Department; that is, until Monday,
two days before this hearing.
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That response from Director Dale Hall said, and I quote, “The
Department has made no final decision on whether to propose any
regulatory changes to the ESA.” Yet, the letter includes a chart
prepared, ironically, by the Center for Biological Diversity with the
Fish and Wildlife Service’s editorial notes describing their “current
draft proposal.”

While Fish and Wildlife has gone to extreme lengths to keep
these documents away from the Committee, special interest groups
challenging ESA decisions have found it easy enough to get their
hands on a version of them.

Just last week, on May 1, 2007, the American Forest Resource
Council had to amend a complaint it filed in court on March 7,
2007, citing a regulation that is not even on the books but is
rumored to be under consideration—apparently, top secret consid-
eration—at the Interior Department. Just how the timber industry
was able to procure the draft regulation is a matter of much
speculation.

What is clear, however, is that the timber industry has better ac-
cess to information from the Bush Administration than the People’s
Representatives in the Congress of the United States.

Proposed changes to the regulations are not the only way the ad-
ministration seeks to undermine the law. While much attention in
recent days has focused on Julie MacDonald, the Inspector General
issued a report that shed light on problems that run far deeper
than those she caused and those will be the focus of much of this
hearing today.

For all of its talk about faith and religious values, I find it impos-
sible to reconcile that public persona with this administration’s
flagrant lack of regard for the work of the Creator’s hand. As well,
I do not find pushing policies that imperil God’s creatures and that
place at greater risk of extinction plants that provide life-saving
drugs to be in keeping with His grand design.

For me to sit here and suggest that the Department is on a sad
and irresponsible mission to undercut species recovery is an under-
statement. What we are seeing here—if we could actually see be-
hind the cloak of secrecy surrounding the Interior Department—is
a complete disregard for the very science that has equipped us to
be responsible stewards of this earth with which we have been
blessed.

We must ask ourselves as a nation, how do we want this
government to run the Endangered Species Program—entangled in
politics, or enlightened by science?

That concludes my opening statement.

[The prepared statement of Mr. Rahall follows:]

Statement of The Honorable Nick J. Rahall, II,
Chairman, Committee on Natural Resources

Last week, Julie MacDonald resigned her position as Deputy Assistant Secretary
for Fish, Wildlife and Parks at the Department of the Interior, ending what many
staff felt was a reign of terror. Unfortunately, when she packed up she left behind
a lot of baggage, including an agency that seems bent on abdicating its mandated
responsibilities under the Endangered Species Act to protect God’s creatures for fu-
ture generations.

From changes in regulations to poorly developed legal reviews that have left the
agency sorely vulnerable to attack in the courts, the evidence of a systematic effort
to undermine the law and species protection is quite clear. This is an agency that
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seems focused on one goal—weakening the law by Administrative fiat and it is
doing much of that work in the shadows, shrouded from public view.

For example, we know that the Department has been contemplating, for some
time, a major rewrite of regulations to implement that law. We know this because
a copy of draft regulations was leaked to the media. As Chairman of the Committee
with oversight of this matter, I asked for copies of the same draft regulations, but
received no response from the Department. That is, until Monday, two days before
this hearing.

That response from Director Dale Hall said, “The Department has made no final
decision on whether to propose any regulatory changes to the ESA.” Yet, the letter
includes a chart prepared, ironically, by the Center for Biological Diversity with the
Fish and Wildlife Service’s editorial notes describing their “current draft proposal.”

While Fish and Wildlife has gone to extreme lengths to keep these documents
away from the Committee, special interest groups challenging ESA decisions have
found it easy enough to get their hands on a version of them.

Just last week, on May 1, 2007, the American Forest Resource Council had to
amend a complaint it filed in court on March 7, 2007, citing a regulation that is
not even on the books but is rumored to be under consideration—apparently, top
secret consideration—at the Interior Department. Just how the timber industry was
able to procure the draft regulation is a matter of much speculation.

What is clear, however, is that the timber industry has better access to informa-
tion from the Bush Administration than the People’s Representatives in Congress.

Proposed changes to the regulations are not the only way the Administration
seeks to undermine the law. While much attention in recent days has focused on
Julie MacDonald, the Inspector General issued a report that shed light on problems
that run far deeper than those that she caused and those will be the focus of much
of this hearing today.

For all of its talk about faith and religious values, I find it impossible to reconcile
that public persona with this Administration’s flagrant lack of regard for the work
of the Creator’s hand. As well, I do not find pushing policies that imperil God’s crea-
tures and that place at greater risk of extinction plants that provide life-saving
drugs to be in keeping with His grand design.

For me to sit here and suggest that the Department is on a sad and irresponsible
mission to undercut species recovery is an understatement. What we are seeing
here—if we could actually see behind the cloak of secrecy surrounding the Interior
Department—is a complete disregard for the very science that has equipped us to
be responsible stewards of this Earth with which we have been blessed.

We must ask ourselves as a Nation, how do we want this government to run the
Endangered Species Program—entangled in politics, or enlightened by science?

The CHAIRMAN. I recognize the Ranking Member, Mr. Sali.

STATEMENT OF THE HONORABLE BILL SALI, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF IDAHO

Mr. SALL Thank you, Mr. Chairman.

As someone who has spent a good deal of time reviewing the im-
pact of the Endangered Species Act, I can assure everyone within
the sound of my voice that no one who originally voted for this leg-
islation ever envisioned that this Act would be used to smash the
dreams of millions of Americans.

Our forefathers who sacrificed everything for our freedom would
be shocked to learn that Americans are unable to fully utilize their
property because of a blind salamander, ferry shrimp, fountain
darters, ground beatles and kangaroo rats. In fact, there are 2,489
domestic and foreign species listed under the Endangered Species
Act. The Fish and Wildlife Service has designed critical habitat for
487 species, yet despite spending billions of dollars designating mil-
lions of acres for critical habitat and disturbing the lives of millions
of property owners who must in some cases pay exorbitant fees to
develop their land, only eight domestic species have ever been
recovered in more than 30 years.
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There is no question that politics and not the Department of the
Interior are running the Endangered Species Act, and it has been
hijacked by misguided Federal judges and radical environmental
organizations whose sole interest is not to recover species, but to
gorge themselves on taxpayers’ money.

The Fish and Wildlife Service has not initiated a listing decision
on its own since 1995. Instead of recovering species, the Service
must spend its meager dollars preparing and defending itself
against an endless barrage of lawsuits. It has gotten so bad that
the Service has now hired a full-time attorney that does nothing
except monitor the legal filings against the agency.

This is not a new problem. It started with the Clinton Adminis-
tration and has continued unabated in the Bush Administration.
Organizations like the Center for Biological Diversity know that
they can go to Federal court and sue the agency over a listing or
critical habitat designation. They know they will win. They will be
handsomely compensated for suing, and they can then hire more
lawyers to file or threaten to file even more lawsuits.

Meanwhile, species continue to languish under the Endangered
Species Act with little, if any, hope of ever recovering. This Act has
become a powerful weapon to stop or limit development in this
country.

Mr. Chairman, instead of criticizing political appointees within
the Department of the Interior for doing their job, this institution
would be better served by asking how we can improve the Endan-
gered Species Act. There is no one who can objectively say that this
program is working effectively with a less than 1 percent recovery
rate because the only entities that are profiting from the Act are
those groups who endlessly sue the Fish and Wildlife Service and
the National Oceanic and Atmospheric Administration.

In the past four years, millions of dollars have been paid to liti-
gants in hundreds of court cases. Just imagine if these funds had
been used for the original purpose of the Act, which was to recover
and then remove species from the list, it is time to stop this mad-
ness.

Federal policymakers have a right to question the conclusions of
career biologists. These employees are hard-working, dedicated
public servants, but they are not infallible.

I look forward to hearing from our witnesses and want to hear
their perspectives on how we can restore the Endangered Species
Act to its original intent. Thank you, Mr. Chairman.

The CHAIRMAN. The gentleman from Oregon, Mr. DeFazio.

STATEMENT OF THE HONORABLE PETER A. DeFAZIO, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF OREGON

Mr. DEFAZIO. Thank you, Mr. Chairman. Thank you for calling
this hearing, particularly in light of recent revelations I believe this
is very timely. I will be brief, but I recently gave a speech to the
assembled timber industry in the Pacific Northwest, and I started
with the quote, you know, “Those who forget history are doomed
to repeat it.” And then I went on to talk about unintended con-
sequences.

Here we have an administration that has bent over backwards
for industry, and some in industry think that this administration,
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by perverting science, by substituting political judgment for science
is doing them a big favor. If you want to change the protections
and the management of the land, you can’t go beyond the existing
law, and this administration clearly is attempting to do that.

If you want to have a fair and honest debate, as the gentleman
on the other side of the aisle recommended about reauthorization
of the Endangered Species Act, and updating the Act, and modifica-
tions to it, we should have that. We haven’t debated that issue
since 1996, when Mr. Pombo and Mr. Young stopped short of a rea-
sonable proposal from the other side of the aisle to update the Act
with a mischievous proposal that was just so ridiculous that Newt
Gingrich wouldn’t even bring it to the Floor of the House.

So here we are today fast forward. This administration is basi-
cally repeating everything done by the Bush One Administration in
an attempt to provide favors to industry, and instead of providing
favors what they created was a train wreck, a train wreck in my
region that ended up in the courts, and a temporary suspension of
all Federal timber harvesting, and they are about to repeat that in
my region by again ignoring scientific and biological advice, and
substituting political opinion improperly and probably illegally.

So I am hopeful that this will be a wake up call both to the in-
dustry and to the administration, and that they don’t do further
damage and begin to comply with the law, and if we need to dis-
cuss and debate changes in the law, let us do that.

Thank you, Mr. Chairman.

The CHAIRMAN. The gentleman from Colorado, Mr. Lamborn.

Mr. LAMBORN. I have no statement at this time, Mr. Chairman.

The CHAIRMAN. The gentlelady from the Virgin Islands, Ms.
Christensen.

Ms. CHRISTENSEN. I have no statement either, Mr. Chairman.

The CHAIRMAN. The gentleman from Arizona, Mr. Grijalva.

STATEMENT OF THE HONORABLE RAUL M. GRIJALVA, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ARIZONA

Mr. GRUIALVA. Thank you, Mr. Chairman. Just to thank you for
the hearing, and given the official distortion and manipulation that
is now well chronicled that has happened to the Endangered
Species Act, that has hampered recover, that has hampered a real
look at what this Act should be and should be doing, I think this
hearing is very timely and necessary.

Hopefully, in the light of day and not in some back room, in a
dark room, can we talk about the changes that need to occur in the
Act, and the kinds of protections that need to be put in place with
the bureaucracy so the distortion and manipulation that is well
chronicled does not occur again, and toward that end, I thank you
very much for this hearing, Mr. Chairman.

The CHAIRMAN. We will now proceed with today’s witnesses. The
first panel is composed of the following individuals: The Honorable
P. Lynn Scarlett, Deputy Secretary, Department of the Interior;
Ms. Jamie Rappaport Clark, Executive Vice President of Defenders
of Wildlife; Dr. Francesca T. Grifo, Senior Scientist and Director of
Scientific Integrity Program, Union of Concerned Scientists; and
Mr. Jeff Ruch, Executive Director, Public Employees for Environ-
mental Responsibility



Mr. SALL. Mr. Chairman?

The CHAIRMAN. Yes.

Mr. SALL. Mr. Chairman, I am in receipt of a statement from a
deputy regional forester who apparently has taken issue with some
statements that have been ascribed to him in the testimony of one
of the witnesses that will be before us today.

In light of that, Mr. Chairman, and given the high stakes poten-
tially of this hearing that is being presented, I would ask that we
swear in the witnesses that will appear before the Committee
today.

The CHAIRMAN. The Chair would like to allow the individual in
question to submit his testimony, and pursuant to Committee Rule
4[f], the Chairman may, and I stress the word “may” administer
oaths to any witness before the Committee, and it is a discre-
tionary action and this particular Chairman has chosen not to
swear witnesses in.

Mr. SAL. Mr. Chairman, then I would like to point out that
under the False Statements Accountability Act of 1996, witnesses
should be aware that giving false testimony to Congress could re-
sult in penalties equal to that under the Federal perjury statute,
five years in prison and up to $250,000 in fines.

The CHAIRMAN. The witnesses may proceed. Deputy Secretary
Scarlett, you may proceed. As with all witnesses, the Committee
does have prepared testimony, and without objection it will be con-
sidered as read, and printed in the record, and witnesses are en-
couraged to keep their oral testimony five minutes in length.

STATEMENT OF THE HONORABLE P. LYNN SCARLETT,
DEPUTY SECRETARY, U.S. DEPARTMENT OF THE INTERIOR

Ms. SCARLETT. Thank you very much, Mr. Chairman, and Mem-
bers of the Committee. Thank you for inviting me to discuss the
Department of the Interior’s implementation of the Endangered
Species Act.

Secretary Kempthorne, the Department, and the U.S. Fish and
Wildlife Service strongly embrace effective implementation of the
ESA to fulfill its goals. As a life-long bird watcher, I am both pro-
fessionally and personally committed to these goals.

Secretary Kempthorne’s success in addressing complex issues
springs from his bipartisan approach to solutions. While a United
States Senator representing the State of Idaho, he worked coopera-
tively with then Secretary Babbitt on legislation, Senate Bill 1180,
the Endangered Species Recovery Act of 1997, legislation that em-
phasized species recovery. It required that listing decisions be
based in empirical field tested and peer reviewed scientific data. It
provided incentives and opportunities for state, landowners, and
the public to participate in decisionmaking.

These goals remain the centerpiece of Secretary Kempthorne’s vi-
sion for implementing the Endangered Species Act.

After Secretary Kempthorne’s confirmation in May 2006, he di-
rected the Department, with other agencies, to seek idea son coop-
erative conservation. This effort culminated in 25 cooperative con-
servation listening sessions held throughout the country. Of the
written comments we received, more than 80 percent touched on
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the Endangered Species Act. Several consistent themes on the ESA
emerged from those sessions.

First, the ESA should focus on ecosystem health and species re-
covery; second, states should have a greater role in species protec-
tion; third, ESA tools should enhance cooperative conservation op-
portunities; fourth, ESA decisions must be informed by science;
fifth, the ESA is often burdensome for landowners without cor-
responding significant benefits to species; and finally, regulatory
terms and implementation practices are unclear and inconsistent.

To address these comments, Secretary Kempthorne asked Fish
and Wildlife Service Director Dale Hall, who is with me here today,
to assemble a group of Fish and Wildlife Service employees with
expertise in the ESA to develop draft ESA regulatory concepts for
consideration.

Recent administrations, Democratic and Republican, along with
Governors, academics and conservationists, have identified aspects
of the Endangered Species Act as currently implemented that limit
efficiency, effectiveness, and conservation results.

The Service’s work related to threatened and endangered species
has been in large part driven by lawsuits. The Service’s most cur-
rent estimate shows that it has 41 lawsuits involving listing deci-
sions for seven species, a petition findings for almost 300 species,
including a majority of the candidate species, critical habitat for six
species, and five-year reviews for 89 species.

We believe available resources would be better spent focusing on
actions that directly benefit species, such as developing and imple-
menting recovery plans and forming conservation partnerships.
The Service has greatly improved the Endangered Species Act ad-
ministration in protecting species. A host of cooperative conserva-
tion grant programs promote partnerships with states, landowners
and others. The Service, I believe, employs rigorous procedure to
ensure that the best available science supports ESA determina-
tions.

I want to underscore Secretary Kempthorne’s and my personal
commitment to transparency, quality, and integrity of science used
to inform ESA and other land management decisions. We do not
promote, tolerate, or endorse suppression of scientific information.

The Service continues its long record of vigorous implementation
of the ESA. The Service intends to publish final listing determina-
tions for 38 species and proposed critical habitat for 12 species in
Fiscal Year 2008. The Service also focuses on recovery activity.

There is no better institutional knowledge and expertise for mak-
ing the ESA work on the ground than our Fish and Wildlife Service
career employees, and their colleagues in NMFS with day-to-day
responsibility for the ESA’s implementation. It is these experts who
prepared a draft ESA document that is still undergoing refinement.
It focuses on enhancing state involvement in all aspects of the ESA
with continued oversight and final decisionmaking resting with the
Service and NMFS. It creates for the first time regulations focused
on the recovery process. This documents differs in significant ways
from the draft of an earlier document circulated by Salon.com.

The document does not, for example, change the definition of
jeopardy in any way as it exists in current regulations. Greater em-
phasis is placed on cooperative partnerships to implement the ESA.
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The Department does not now have a complete proposal for improv-
ing the ESA regulations. No decision has been made as to whether
to proceed with proposing changes to implementing regulations.

Any proposed regulatory changes would, of course, be proposed
in the Federal Register for full public review and comment. We be-
lieve that if the public has a full opportunity to review proposals
with the concepts now under consideration, they will affirm that
these concepts will enhance the effectiveness of the ESA and its
implementation.

The Department and Service are strongly committed to carrying
out our statutory obligations with regard to species recovery, and
to working with our partners and with the Congress toward that
important goal.

I appreciate the hearing, and thank you very much. I would be
happy to answer any questions.

[The prepared statement of Ms. Scarlett follows:]

Statement of P. Lynn Scarlett, Deputy Secretary,
U.S. Department of the Interior

Mr. Chairman and Members of the Committee, thank you for inviting me to ap-
pear before you today to discuss the Department of the Interior’s implementation
of the Endangered Species Act of 1973 (ESA). Secretary Kempthorne, the Depart-
ment, and the U.S. Fish and Wildlife Service strongly embrace effective implementa-
tion of the ESA to fulfill its goals.

A Commitment to Recovery

Secretary Kempthorne’s success in addressing complex issues springs from his bi-
partisan approach to solutions. While a United States Senator representing the
State of Idaho, he worked cooperatively with then-Secretary Babbitt on legislation,
S. 1180, the Endangered Species Recovery Act of 1997, legislation that emphasized
species recovery.

The legislation was successfully reported by the Senate Environment and Public
Works Committee although it was ultimately not enacted. Secretary Kempthorne’s
bill set strict requirements for prioritizing and developing recovery plans for listed
species; required that listing decisions be based on empirical, field-tested, and peer-
reviewed scientific data; and provided incentives and opportunities for states, land-
owners, and the public to participate in decision-making. These goals remain the
centerpiece of Secretary Kempthorne’s vision for implementation of the ESA.

At his confirmation hearing before the Senate Energy and Natural Resources
Committee last spring, then-Governor Kempthorne reiterated his strong desire to
work collaboratively on ESA issues. He stated at that hearing, “I am intent upon
saving species. I am not content with triage, where you simply say that they are
endangered and then you move on to list the next species. I will always ask, ‘What
are we doing to actually restore species, instead of just listing them?” Throughout
his career as a Senator and Governor, the Secretary has focused on species recovery.

Background

Some of the discussion today will no doubt focus on a draft of regulatory concepts
obtained and published by an online magazine a little more than a month ago. That
document was largely the product of discussions, in 2005, among agency officials of
the Departments of the Interior and Commerce about ways to improve the ESA.

It was a deliberative document that was not yet complete, nor had it been for-
mally reviewed within the Department or by other relevant agencies, and not issued
as a formal proposal. Many concepts at that time remained unresolved and under
critical discussion.

After Secretary Kempthorne’s confirmation in May 2006, he directed that the De-
partment, with other agencies, seek ideas on Cooperative Conservation and a range
of issues. This effort culminated in 25 Cooperative Conservation Listening Sessions,
held throughout the country, where more than 30,000 people provided their input
and ideas, through either written or spoken comments, on a range of issues, includ-
ing the ESA. Of the written comments received, more than 80 percent commented
on the ESA; with many commenting on what they perceived as impediments to co-
operative conservation.

Several consistent themes on the ESA emerged from the Listening Sessions:
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The ESA should focus on ecosystem health and species recovery;

States should have a greater role in species protection;

ESA tools should enhance cooperative conservation opportunities;

ESA decisions must be informed by science;

The ESA is often burdensome for landowners without corresponding significant
benefits to species; and

e Regulatory terms and implementation practices are unclear and inconsistent.

To address these comments, Secretary Kempthorne asked FWS Director Dale Hall
to assemble a group of career FWS employees with expertise in the ESA to develop
draft ESA regulatory changes for consideration. The resulting draft document differs
in significant ways from an earlier document circulated by salon.com.

In the 20 years since ESA regulations were originally promulgated, the Service
and the National Marine Fisheries Service (NMFS) have learned a great deal about
how best to implement the provisions of the Act. Recent Administrations—
Democratic and Republican—along with governors, academics, and conservationists
have identified aspects of the ESA as currently implemented that limit efficiency,
effectiveness and conservation results. A collaborative group composed of diverse in-
terests last year reported to the U.S. Senate that “All agree, at least in principle,
that if new approaches could be identified that would both improve the effectiveness
of habitat conservation efforts for species and reduce the burden upon landowners
and other regulated interests, those new approaches should be embraced.” In 2005,
the Administration reviewed the Service’s ESA program with the Program Assess-
ment Rating Tool (PART) and found that the program lacked adequate performance
goals and was limited by strict deadlines and regulations.

Chief among the needed improvements is a faster rate of recovering species.
Roughly 1,300 domestic species of plants and animals are listed as either threatened
or endangered. To date, just 20 of these species have recovered and no longer need
the protections of the Act. Just one out of three listed species is considered stable
or improving, compared to last year.

Another opportunity for improvement is to fulfill the Act’s vision of robust part-
gerlships with states, many of whom have significant expertise in wildlife and plant

iology.

Also, many landowners could be stronger conservation partners by mai