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THE IMPACT OF LATE HOUSING
ASSISTANCE PAYMENTS ON TENANTS
AND OWNERS IN THE PROJECT-BASED

RENTAL ASSISTANCE PROGRAM

Wednesday, October 17, 2007

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON HOUSING AND
COMMUNITY OPPORTUNITY,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:10 a.m., in room
2128, Rayburn House Office Building, Hon. Maxine Waters [chair-
woman of the subcommittee] presiding.

Present: Representatives Cleaver, Green, Sires, Ellison; Capito,
Biggert, Shays, and Neugebauer.

Chairwoman WATERS. This hearing of the Subcommittee on
Housing and Community Opportunity will come to order. Good
morning, ladies and gentlemen. I would like to thank Ranking
Member Shelly Moore Capito and the members of the Sub-
committee on Housing and Community Opportunity for joining me
for today’s hearing on the impacts of late housing assistance pay-
ments, better known as HAPs.

I would like to start by noting that without objection, all mem-
bers’ opening statements will be made a part of the record. I am
looking forward to hearing from our two panels of witnesses on the
issue of late HAPs and the resulting consequences for tenants and
owners in the project-based Section 8 program.

The project-based Section 8 program provides much needed af-
fordable housing for 1.3 million families nationwide. This program
is critical in meeting the affordable housing needs of families in
urban and rural areas, especially the elderly, persons with disabil-
ities, and those who are trying to get back on their feet after being
homeless.

Indeed, without this program many communities would not have
hard units targeted to these families. That is why I am dismayed
at the news that the program is on shaky legs through no fault of
the owners who participate in it or the families who rely on it.

I am very concerned about recent actions taken by the Depart-
ment of Housing and Urban Development in regard to not only
making late payments to owners, but also in regard to its policy of
short-funding contracts or signing owners to a 12-month contract
but only providing enough funding to carry that contract out not
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through the end of its term, but through the end of the Federal fis-
cal year.

It seems to me that we need to be in the business of preserving
project-based Section 8 units, and along with them, the owners of
these units. Telling an owner that they have no guarantee of fund-
ing is simply unacceptable. I believe that when the owners get
news like that, some of them may decide to opt out of the Section
8 program and to charge market rent. And, yes, the tenants get en-
hanced vouchers but the community has lost those affordable hous-
ing units.

I am very disturbed by reports that the short-funding policy im-
plemented by the Department is shaking the confidence of owners
and tenants in the project-based Section 8 program. I am even
more disturbed that the Department knows exactly what to do to
fix this crisis, which is to request an additional $2.5 billion in fund-
ing for the project-based account, but, yet, has no plans to do so.

It makes little sense to me that as we are fighting on this com-
mittee for affordable housing and the creation of additional project-
based Section 8 units as in H.R. 1227, the Gulf Coast Housing Re-
covery Act, that the Department is undermining our efforts by not
working to maintain the units that we have.

In this committee, we have done a lot of work on affordable hous-
ing. We have passed a national affordable housing trust fund. We
have passed a bill to strengthen the tenant-based Section 8 pro-
gram and we are in the process of improving Hope VI, the Public
Housing Revitalization Program. We are also working to determine
how to best end and prevent homelessness. Having recently con-
cluded 2 days of hearings on this very critical issue, it is crystal
clear to me that hard affordable housing units are an essential part
of ending homelessness and that the project-based Section 8 pro-
gram plays an important role in providing the affordable housing
resources that will help us to meet that goal.

So it is not enough for the Department to provide these units.
The Department must also fund them in a timely manner. Right
now, we have 1.3 million units and up to 3 million homeless fami-
lies a year. I cannot imagine what that homeless number will look
like if the number of project-based units diminishes any further.
And it will be a national travesty if those units diminish as a result
of the Department’s action or inaction.

I look forward to hearing the witnesses’ views on this very impor-
tant topic, and now I would like to recognize Ranking Member
Capito for 5 minutes, for her opening statement. Thank you very
much.

Mrs. CApiTO. I'd like to thank the chairwoman for scheduling
this important meeting on the impacts of late housing assistance
payments on tenants and owners in the project-based rental assist-
ance program.

The Department of Housing and Urban Development created the
Section 8 program to address the need for affordable housing for
lower-income Americans. Since its inception, it as served over 1.4
million households. Currently the program provides over 1.3 mil-
lion housing units, with 22,427 active housing assistant payment
contracts.
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The focus of this hearing, as we all know, is the impact of late
housing assistance programs on tenants and owners in these
project-based rental assistance programs. The GAO investigations
in 2005 and 2007 found that between 1995 and 2004, one-fourth of
HUD’s HAPs, which are the housing assistant payments, were late
and on average 25,000 payments were late by 2 weeks or more
each year. Late payments undermine the effort to retain key par-
ticipants in the project-based rental assistance program and HUD
must take steps, and we must help you take steps, to ensure that
payments are made in a timely manner.

Late payments, as we know, and as the chairwoman had men-
tioned in her opening remarks, have detrimental effects on all in-
volved, including owners, tenants, managers, and lenders. Owners
of few projects who often have limited resources may be forced to
dip into reserve funds to cover operating expenses, assuming there
are reserve funds.

This can result in late mortgage payments, utility payments, and
the failure to carry out necessary rehabilitation projects. According
to the GAO, owners of larger projects as well as their managers
often complain of HUD fatigue resulting from the ongoing problem
of late payments. Documentation submitted by the affordable hous-
ing industry states that lenders are reluctant to refinance mort-
gages of projects receiving project-based rental assistance because
of the frequency of late payments.

Other than market factors, late payments top the list of reasons
project owners opt-out of the project-based rental assistance pro-
gram. Late housing assistance payments were responsible in part
for the loss of approximately 50,000 housing units in the period be-
tween 2000 and 2005.

This hearing seeks to understand the late payment problem and
formulate solutions to resolve this threat to America’s supply of af-
fordable housing. In explanations of the late payment problem, the
GAO frequently cites the inefficiencies of HUD’s processing proce-
dures, especially when contracts are renewed. This hard copy paper
process is both time- and staff-intensive. Furthermore, HUD lacks
systemic internal processes for staff to estimate the amounts need-
ed to obligate to contracts each year and monitor contract funding
levels on an ongoing basis.

Finally, critics of HUD’s administration of the project-based rent-
al assistance program have pointed to the shortfall of appropria-
tions and the timing of the 12-month HAPs contracts.

Madam Chairwoman, let me again thank you for holding this
hearing to address the problem of late housing assistance pay-
ments. I am anxious to hear from the witnesses today specifically
regarding how HUD plans to address these deficiencies in their
system, and I thank the witnesses for coming. Thank you.

Chairwoman WATERS. Thank you very much. I now recognize the
gentleman from Texas, Mr. Green.

Mr. GREEN. Thank you, Madam Chairwoman. I thank you and
the ranking member, and I would like to associate myself with the
remarks that have been made. I am very much concerned about
this program. Some owners who are with non-FHA loans are not
in a position to dip into a reserve because there is some notion that
they are prohibited from doing so. That causes some consternation.
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I am also very much concerned about the efforts to take a short-
fall approach to resolution as opposed to moving forward to seek
the necessary funds to properly fund this program. It is an impor-
tant program, especially to people in my district. I look forward to
hearing from the witnesses, and I yield back the balance of my
time.

Chairwoman WATERS. Thank you very much.

The gentlelady from Illinois, Mrs. Biggert.

Mrs. BIGGERT. I have no opening statement. I am just glad to be
here to hear from the witnesses. Thank you for holding this hear-
ing.

Chairwoman WATERS. The gentleman from New Jersey, Mr.
Sires.

Mr. SIRES. Thank you, Madam Chairwoman. I would also like to
echo what Mr. Green said: This is a very important program in my
district. And as I look at this report that I just received, looking
at my district I see that the number of apartments covered by HAP
contracts expiring in Fiscal Year 2008, I have the largest amount.
I intend to ask the question of how that impacts the people in my
district when I have the opportunity to ask questions. Thank you
very much.

Chairwoman WATERS. You are welcome. The gentleman from
Texas, Mr. Neugebauer.

Mr. NEUGEBAUER. I have nothing to say right now.

Chairwoman WATERS. Thank you. Then we will just move right
along, and I will introduce our first panel.

On our first panel, we have Mr. John Cox, the Chief Financial
Officer at the United States Department of Housing and Urban De-
velopment. We also have Mr. David Wood, the Director of the Fi-
nancial Markets and Community Investment Division at the
United States Government Accountability Office. I thank both of
you for appearing here today, and without objection your written
statements will be made a part of the record.

You will now be recognized for a 5-minute summary of your testi-
mony.

STATEMENT OF JOHN W. COX, CHIEF FINANCIAL OFFICER,
U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

Mr. Cox. Thank you, Chairwoman Waters, Ranking Member
Capito, and other subcommittee members.

I appreciate the opportunity to appear before you today and ad-
dress concerns raised over HUD’s ability to fund the annual renew-
als of Section 8 project-based housing assistance payment contracts
with funding available in Fiscal Year 2007, and requested for Fis-
cal Year 2008.

In my testimony today, I will reassure you that first, this Admin-
istration’s policy remains to be fully supportive of funding all have
contract renewals as a needed source of affordable rental housing
for nearly 1.25 million low-income families. Second, I will explain
the program funding and payment issues we experienced in Fiscal
Year 2007 and the Department’s solution for resolving those issues.
And, third, I will address the funding needs in Fiscal Year 2008 to
fully support this important housing program.
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As the initial 20- to 40-year HAP contracts began to expire in the
mid- to late-1990’s, HUD sought to renew the HAP contracts to
maintain this important source of low-income housing. However,
budgetary constraints necessitated that the Congress and HUD
make changes to the duration of the renewed contract terms. HUD
reduced those terms of subsequent renewals to 1 or 5 years. HUD
currently administers over 18,000 HAP contracts, and of these con-
tracts, 12,900 contracts covering over 915,000 units are subject to
annual renewal.

As budgets became even tighter during the late 1990’s and into
this decade, HUD was forced to often partially fund some annual
contract renewal terms for fewer than 12 months, splitting the an-
nual contract funding between 2 Federal fiscal year appropriations.

While HUD thought this partial funding practice was acceptable
because the contract terms referenced funding as “Subject to the
availability of funds,” a closer review of the actual contract lan-
guage and program funds control processes found that the intended
incremental funding practice did not meet appropriate funds con-
trol because the wording of the contracts implied that HUD was
fully obligating 12 months of funding at the time of contract re-
newal. HUD did not have sufficient funding available to both fully
fund all Fiscal Year 2007 contract terms for a 12-month period and
meet our $1.65 billion recision mandate for Fiscal Year 2007.

As a result, HUD developed and executed the following strategy
without terminating any contractual relationships or necessitating
additional appropriations late in the fiscal year:

First, HUD obligated a full 12 months of funding and all contract
renewal actions that had already been executed in Fiscal Year 2007
under the previous contract terms.

Second, HUD revised the contract terms for the 1,728 contract
renewals remaining to be processed in Fiscal Year 2007 and for fu-
ture renewals to correctly structure an incremental funding clause.

Lastly, HUD re-estimated the funding needs of the remaining
long-term Section 8 contracts using OMB’s current inflation factors
and recaptured all excess funds for use in covering HUD’s Fiscal
Year 2007 Section 8 contract renewal funding needs and our reci-
sion mandate.

HUD has successfully executed this strategy to provide for the
renewal of all HAP contracts and to avoid the need for additional
appropriations or the unintended recision of obligated funds in
other HUD programs.

While we executed this strategy, many fourth-quarter 2007 pay-
ments were not paid in a timely fashion. We took steps to provide
as much relief to affected project owners as possible, such as allow-
ing owners to borrow against project reserves or requesting mort-
gage forbearance or intervention with utility companies.

However, I realized that some of our housing partners may have
experienced hardships and I apologize on behalf of the Department.
HUD sent the 1,728 fourth-quarter revised contract renewal pack-
ages to the owners for processing the first week in September, and
all but 428 of those contracts were negotiated, executed, and en-
tered into HUD’s system to facilitate payment by the end of Sep-
tember. As of last week, fewer than 250 contracts remain to be exe-
cuted by the owners and that number declines daily.
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Contract renewals due in October of each year normally experi-
ence a l-month payment delay as HUD transitions its financial
systems from one fiscal year to the next and we will work to fix
that problem in the future.

In resolving the Fiscal Year 2007 HAP contract funding issues,
HUD performed considerable analysis on its budget needs for Fis-
cal Year 2008. HUD believes that it can meet the Fiscal Year 2008
HAP contract renewal funding needs within the budget level in the
President’s 2008 budget.

HUD would require a Fiscal Year 2000 funding level of $5.6 bil-
lion to incrementally fund all Fiscal Year 2008 contract renewals
through November of 2008, avoiding further new fiscal year late
payment problems for housing owners.

HUD is committed to improving its systemic means to more accu-
rately forecast the program’s budgetary needs. We are in the proc-
ess of concluding a contract-by-contract data cleanup in our pro-
gram data system. Implementation of the necessary systems
changes is subject to the availability of sufficient information tech-
nology systems funding for HUD’s working capital fund.

We will continue to work with our business partners and the
Congress to improve the administration of this critically needed
housing program. That concludes my prepared testimony, Madam
Chairwoman, and I stand ready to address your questions.

[The prepared statement of Mr. Cox can be found on page 157
of the appendix.]

Chairwoman WATERS. Thank you very much.

Mr. Wood.

STATEMENT OF DAVID G. WOOD, DIRECTOR, FINANCIAL MAR-
KETS AND COMMUNITY INVESTMENT, U.S. GOVERNMENT AC-
COUNTABILITY OFFICE

Mr. Woopn. Thank you, Chairwoman Waters. My statement is
based primarily on a report that we issued in November 2005. That
report was requested by the Financial Services Committee in re-
sponse to concerns expressed by project owners about late monthly
housing payments from HUD.

In that report, we examined three topics: First, the extent to
which HUD made timely payments over a 10-year period, Fiscal
Years 1995 through 2004; second, the factors that affected the
timeliness of those payments; and third, how late payments af-
fected project owners and their willingness to remain in HUD’s pro-
grams.

HUD’s subsidy payments are not subject to a statutory or regu-
latory standard for time limits. However, HUD’s goal is generally
to provide payments by the first business day of each month. Using
that standard, we found that about 75 percent of the 3.2 million
monthly payments that HUD made during the period we examined
were timely.

However, as noted in the opening statement, about 8 percent
averaging some 25,000 payments a year, were 2 weeks or more
late, and of those, 10,000 were 8 weeks or more late. Further,
about one-third of all contracts experienced at least one payment
that was 2 weeks or more late.
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Because we have not examined this issue since preparing the
2005 report, I do not have data to indicate the timeliness of pay-
ments since Fiscal Year 2004.

We found that there were primary factors that affected the time-
liness of payments. The first was the process of renewing owners’
contracts, which even HUD officials agreed could be cumbersome
and paper-intensive.

Delays associated with contract renewals was the most common
reason for payments being 2 weeks or more late among the pay-
ments made from 2002 to 2004.

Accordingly, we recommended that HUD streamline and auto-
mate the contract renewal process. HUD concurred with this rec-
ommendation and is currently planning a Web-based paperless
process, but it does not expect to complete this until 2010.

A second factor affecting timeliness was uncertainty of the dollar
amounts assigned to individual contracts. This uncertainty oc-
curred because HUD sometimes underestimated how much money
each contract would need at the beginning of the contract term,
and the Agency lacked a consistent process for monitoring the rate
of expenditure and allocating additional funds if needed.

We recommended that HUD develop a means of better esti-
mating the amounts allocated to contracts and of better monitoring
the rates of expenditure to ensure prompt allocation of any needed
additional funds.

HUD agreed with this recommendation and has taken some
steps, including updating its database of contracts. However, we
consider this recommendation, like the others from this report, as
open, meaning that HUD has not yet completed corrective actions.

A third principal factor potentially affecting payment timeliness
was inaccurate or incomplete monthly vouchers submitted by
project owners to contract administrators. However, because HUD’s
data systems do not capture the dates on which owners submit
vouchers to the administrators, we could not quantify or measure
the impact of that factor.

The final topic in our report concerned the effects of late pay-
ments on owners. Property owners we contacted described a range
of negative financial effects such as late fees on mortgages as well
as service interruptions at their properties.

We found that late payments alone were unlikely to cause own-
ers to opt out of HUD’s programs. However, in a more recent report
examining HUD’s efforts to keep owners in its subsidy programs,
we found that owners’ growing frustration over a variety of admin-
istrative issues, including late payments, might cause them to con-
sider leaving the programs.

Generally, owners indicated that the negative effects could be
more severe, the more dependent they were on HUD’s subsidies.
Owners also noted that HUD did not notify them when payments
would be late, preventing them from taking steps to mitigate the
effects.

We recommended that HUD notify owners if monthly payments
would be late and to provide an estimated payment date. HUD
agreed with this recommendation, but has not yet developed a
means for systematically providing such notifications.



8

That concludes my prepared statement and I will be glad to re-
spond to any questions you have.

[The prepared statement of Mr. Wood can be found on page 207
of the appendix.]

Chairwoman WATERS. Thank you very much. I will recognize my-
self for the first 5 minutes, and I will start with Mr. Cox.

Mr. Cox, I was distracted here for a moment, but I want you to
go back and tell me how you are going to fix and correct the
shortfunding and make timely payments to the owners to avoid
putting them in situations where they are paying late fees on mort-
gages. It is not enough to apologize. Nor is it enough to say, “Go
negotiate with the utility companies and ask them to wait for their
money.”

The onus is on you to do what you are supposed to do and that
is to just pay, on time, the owners for the services they are pro-
viding to our citizens. Now, go back and tell me how you are going
to fix this.

Mr. Cox. Madam Chairwoman, we have developed a contract sys-
tem now, contract language that has been put out for all the own-
ers in Q4. That contract language will now ensure them that we
will make timely payments in the future. And this way we are pro-
viding funding through the end of the fiscal year as you reference
in your opening remarks. Then, when we get additional funding in
the following fiscal year for that full 12 months, we are renewing
a full 12 months, we will provide that funding at that time.

In addition to that, as Mr. Wood mentioned, we are taking steps
to improve our database and ultimately the timely processing of
the contract renewals. It is still a very manual process, so one of
the things we have to do in the future is to improve our process
of the renewals with the owners and the project-based owners who
assist us with that process.

Chairwoman WATERS. So what you are telling me is that you will
have a problem for the last 2 or 3 months of this year, but that
it should be corrected in 2008?

Mr. Cox. Yes, ma’am, that is correct.

Chairwoman WATERS. So tell me, describe what that problem
will be, and how much hardship will that reap on the owners?

Mr. Cox. It obviously depends on the individual owner, but clear-
ly the items that you mentioned, possible utility payment issues
and possible mortgage payment issues. When we determined that
we had this problem back in July, we immediately notified the field
to notify the owners that they could use reserves to the extent they
had reserves. So we tried to give them as much a heads-up as pos-
sible, but we certainly realized that there were issues of late pay-
ment fees.

Chairwoman WATERS. So your problems exist from September
through December?

Mr. Cox. No, ma’am. They existed from July through September
for the Q4 of the last fiscal year, 2007.

Chairwoman WATERS. So some owners can expect that their pay-
ments will be late up through December?

Mr. Cox. No, ma’am, that’s not correct. There were late pay-
ments made in the fourth quarter of the fiscal year of the govern-
ment, so from July to September, there were late payments made.
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Of those 1,728 contracts that were up for renewal in that quarter,
all but 450 were caught up by the end of the fiscal year. Another
200 have now been processed through the system and there are
250—

Chairwoman WATERS. So you are caught up at this point.

Mr. Cox. Except for 250 for the Q4.

Chairwoman WATERS. And those 250 will be—

Mr. Cox. We’re waiting for those owners to return those con-
tracts and whenever they do, they will immediately be processed.

Chairwoman WATERS. So we do not anticipate that we are going
to have this problem next year at all?

Mr. Cox. I do not anticipate it. I can’t promise you we will never
have a late payment again, that’s beyond—

Chairwoman WATERS. Yes, but what has been described to me
sounds as if it can be corrected certainly and that it has to do with
the technology and the systems that you use for renewables. Is that
correct?

Mr. Cox. That certainly would help go a long way. Again, we
have a very manual process today. The more we can automate that
process, the better it will be for owners and their tenants.

Chairwoman WATERS. How should we punish you if you do not
correct this problem? What should we do? Should we put into law
a certain date, the first of the month, by which you should have
this money? And if you don’t, should we then penalize you in some
way and take away some discretionary money? Or penalize sala-
ries? What would you suggest we do?

Mr. Cox. I would certainly encourage you to hold us accountable,
and a good way to do that is to provide us the adequate working
capital fund to automate these processes which will help us go a
long way to making that happen.

Chairwoman WATERS. Have you requested this money in the
budget?

Mr. Cox. We have, yes.

Chairwoman WATERS. All right. Thank you very much. I will go
to Ms. Capito for 5 minutes.

Mrs. CapiTO. Thank you. Mr. Cox, let me ask you a couple of
questions, kind of process questions. The payments are done quar-
terly. Is that correct?

Mr. Cox. They are actually done monthly.

Mrs. CAPITO. They are done monthly.

Mr. CoX. As our contract renewals. We have a series of thou-
sands of contracts that we execute; they are actually renewed
monthly.

Mrs. CAPITO. So from month-to-month, can you predict how many
you are going to have every month? I mean you should be able to
predict that pretty—does it fluctuate a lot?

Mr. Cox. It does fluctuate a lot. I will give you an example. The
October renewals are about 300. The January renewals, if my
memory serves, are about 4,000. So it does fluctuate a lot, the
workload fluctuates.

Mrs. CapiTo. How do you, when different owners are the ones
who are the victim of a late payment, how does that get decided?
Who gets paid on time and who gets paid late? And what kind of
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system, you know, is it arbitrary or is it that the same people are
paid late repeatedly? How does that shake out?

Mr. Cox. No. The payments are made in our system when the
contract document is actually returned and entered into the sys-
tem, so it is simply paid as those owners request those funds, or
actually the project-based administrators request those funds by
owner.

Mrs. CAPITO. So if you are late getting your paperwork in, you
could possibly be one of those people who gets a late payment.

Mr. Cox. That is correct.

Mrs. CAPITO. Are you telling me that when you renew the con-
tracts, it actually has to be mailed into HUD?

Mr. Cox. That is what I am telling you, yes, ma’am.

Mrs. CAPITO. So you do not do this electronically at all?

Mr. Cox. Currently, no.

Mrs. CAPITO. Whoa. That has to be a serious problem when you
consider all of the things that you can do electronically. I certainly
hope that could alleviate—I'm certain that I'm not telling you
something you don’t already know—a lot of issues in timeliness
and certainly accuracy.

Mr. Cox. Anytime you have a manual process, it lends itself to
mistakes. It lends itself to delays. So to the extent we can improve
these processes, that will greatly benefit the owners and the ten-
ants.

Mrs. CapiTO. How long have you been—you, yourself, been with
HUD in this particular arena?

Mr. Cox. Since May of last year.

Mrs. CAPITO. Since May of last year. Because Mr. Wood’s report
covered 1994 to 2004. Correct?

Mr. Woob. 1995 to 2004.

Mrs. CApiTO. Okay. And obviously the report that he generated
showed that there were huge problems, and then for you to come
into the situation when somebody has obviously seen the report at
HUD, not made the corrections and, and we are back in the same
boat this year, were any corrections, to your knowledge, done?
Were any modifications made after that report was generated?

Mr. Cox. Well, as Mr. Wood indicated, we did engage a con-
tractor to help us create a new database for all these contracts.
One of the challenges is just the sheer volume of managing the
numbers of 20-, 30-, and 40-year-old contracts combined with a
great number of annual contracts. So one of the key initiatives we
took after the GAO report was to engage that and that process will
actually be complete next month. Again, as a first step in improv-
ing the overall business process.

Mrs. CAPITO. Could you give me an example, and I know there
are some in the book here, and I really should look at that, but let’s
just say for a project, a regular-size project, what would that
monthly payment be?

Mr. CoX. Congresswoman, I don’t know the answer to that. It
could vary dramatically depending on the size of the unit and the
size of the total complex.

Mrs. CapiTo. Right. I understand that.



11

Mr. Cox. Not all complexes are 100 percent subsidized, so it real-
ly could vary dramatically. I don’t—I’ll be glad to provide you with
a written answer.

Mrs. CaprTo. I will check in my book for that.

I do not have any further questions at this time, thank you.

Chairwoman WATERS. Thank you very much.

Mr. Green, for 5 minutes.

Mr. GREEN. Thank you, Madam Chairwoman.

Mr. Cox, please allow me to apologize to you in advance for ask-
ing that you give “yes” or “no” answers. I apologize because often
when persons finish talking, I am not sure whether they have said
yes or no. And because I have never encountered you before, I can-
not attribute this to you, but I do want to move quickly, so I need
yes or Nno answers.

Sir, is it true that you have been given a legal opinion that is
the primary cause of this current funding problem? Is this true?

Mr. Cox. That is true.

Mr. GREEN. Is it also true that this legal opinion has not been
accorded this committee?

Mr. Cox. That is correct.

Mr. GREEN. Is it also true that this legal opinion, while recog-
nized by you, is not in writing?

Mr. Cox. That is correct.

Mr. GREEN. How, sir, do you propose to follow the opinion closely
that has not been codified? It is generally speaking customary in
the legal profession to give opinion letters, something that is codi-
fied, so that those who propose to follow the opinion will have
something that they can peruse and scrutinize closely.

How is it that this opinion has not been codified?

Mr. Cox. It is my experience in the private sector that, you
know, if a lawyer gives me advice, I will begin to act on that ad-
vice. We will get a final opinion, but the same people who have
given me that legal advice are also the same people who are work-
ing on the contract amendments and our key focus was on getting
those amendments out the door, making sure that those late pay-
ments were caught up. And so that is the reason why the memo
has not been completed.

Mr. GREEN. Not to belabor the point, but generally speaking,
when we are dealing with the amount of dollars that we are talk-
ing about now, generally speaking, lawyers provide written opin-
ions to their clients.

It is a bit unusual, in my opinion, to have an opinion that im-
pacts the amount of dollars and lives that this one impacts, be a
verbal opinion. Miscommunications, misunderstandings occur when
we try to communicate verbally. But if we codify, we always have
the original initial reference to go back to.

You are in a position now where you must rely on what your
opinion of the lawyer’s opinion happens to be. I don’t think that is
an appropriate way for an entity the size of HUD to do business.
I cannot imagine this being your customary practice of giving opin-
ions and receiving opinions that are not codified.

When will this opinion be codified so that we may review the
opinion?
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Mr. Cox. I don’t have an answer for you, Congressman. We will
be reviewing both financial records as well as the legal opinion, so
it will take some time. I don’t have an answer for you today.

Mr. GREEN. It is difficult to ascertain whether or not a legal
opinion is in fact correct without the opinion itself to review. If we
just receive a summary of an opinion, it is very difficult to peruse
it closely.

Do you agree that this committee has some responsibility to con-
cern itself with the opinion that has been issued?

Mr. Cox. Certainly.

Mr. GREEN. How can we effectively carry out our responsibility
without the opinion?

Mr. Cox. I am happy to have someone come and brief you from
our counsel’s office on that, you know, before the official opinion is
prepared. I am happy to do that.

Mr. GREEN. Well, why would you act on an opinion that is not
codified with language that we can peruse?

Mr. Cox. The attorneys working with program attorneys working
with our General Counsel were very clear on their opinion with me.
Based on that judgment, the Department acted accordingly.

Mr. GREEN. Madam Chairwoman, I am greatly concerned that
we do not have a written opinion, and I am not sure what the prop-
er course of conduct is, but I am sure that this committee is in
need of that codification. I know that my time is up, so I will yield
back to the chairwoman.

Chairwoman WATERS. Thank you very much.

The gentlewoman from Illinois, Mrs. Biggert, for 5 minutes.

Mrs. BIGGERT. Thank you, Madam Chairwoman.

I would like to go back to the assurances, Mr. Cox, that HUD
will follow through on the promises and is committed to stream-
lining and accurately projecting funding levels. But how are you
going to do that?

It seems like the Federal Government is behind a lot of times in
technology, but it seems like HUD is way behind. And with the
working capital fund, are you going to be able to increase the tech-
nology that is needed so you do not have to do this manual labor?

Mr. Cox. Congresswoman, if we get the request that we put in
for Fiscal Year 2008, we will be able to take some steps to begin
to fix that problem, yes.

Mrs. BIGGERT. But that is taking the steps to begin. It seems like
having this sophisticated system, data system, is going to take a
while to do.

Mr. Cox. I do not disagree with you. Recall that we have already
begun that process to develop the system. The next step to that
will be able to put the analytics onto that system so that we can
more accurately project what the long-term needs of these contracts
are.

Mrs. BIGGERT. Did you request in previous years for the capital
fund to be able to do this?

Mr. Cox. We did. And unfortunately that request was not met
fully.

Mrs. BIGGERT. Were there reasons given?

Mr. Cox. I do not know those specifics, no.
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Mrs. BIGGERT. How long has the system that you have been
working with been in existence?

Mr. Cox. The system actually will go live in November, next
month.

Mrs. BIGGERT. So you are already working on the system?

Mr. Cox. Yes.

Mrs. BIGGERT. You have the technology?

Mr. Cox. We are working on the initial steps of the technology,
which is a contract-by-contract data analysis.

Mrs. BIGGERT. All right. So what is the system right now that
is in existence?

Mr. Cox. A very manual system right now.

Mrs. BIGGERT. Okay. I am confused. You say it is going to be
ready to go in November, but you do not have the funding yet.

Mr. Cox. No. I apologize. The next step of the fund would be to
take the database which is the actual contract-by-contract analysis
and then take that and automate that database to allow us to
project forward, going forward.

Mrs. BIGGERT. Okay. And so when do you think that would be
up and running?

Mr. Cox. I do not have an estimate for you today.

Mr%. BIGGERT. Well, is it two years? One year? Three years? Four
years?

Mr. Cox. I apologize. I will get back to you. I will have someone
in the program office get that.

Mrs. BIGGERT. Thank you.

And then, Mr. Wood, just out of curiosity, you know, we have
your GAO report and maybe you said this, but it only goes through
2004.

Mr. Woob. Right.

Mrs. BIGGERT. Is that because nobody asked for an update?

Mr. Woob. No one has asked for an update. And that was the
most recent year at the time that we did the work.

Mrs. BIGGERT. Since there probably has been no increase in the
data system, it probably would be about the same result now?

Mr. Woob. As far as we know, other than developing the new
database of contracts, the system that is used to renew them is still
the same, essentially the same as it was at the time we did our
work

Mrs. BIGGERT. Do any of the owners complain about having to
use such a manual system? Mr. Cox or Mr. Wood?

Mr. Cox. I think the GAO report indicates that they do is what
I—if I had to deal with the manual system.

Mrs. BIGGERT. Okay. What system does HUD have in place to
notify owners if their monthly payment will be late? Or you just
do not tell them?

Mr. Cox. No. We have three ways we can do that today. We have
the HUD Web site. We have calls and in-person meetings with the
industry groups, and finally, we have what is internally called the
HUD TRACS system which owners can access.

We do not have, as Mr. Wood indicated, a system, for example,
that we could automatically e-mail the owners. That is again one
of the next steps we are hoping to improve.

Mrs. BIGGERT. All right. I yield back. Thank you.
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Chairwoman WATERS. Thank you very much.

By the way, Mr. Cox, do you have legal counsel with you today?

Mr. Cox. Yes.

Chairwoman WATERS. Would you bring them to the table?

Mr. CoX. Sure.

Chairwoman WATERS. And now I will go to Mr. Sires for 5 min-
utes.

Mr. SiRES. Thank you, Madam Chairwoman.

I hate to harp on this thing, this manual effort, but it is amazing
to me, and I guess I am new in Congress, that we can get millions
of Social Security checks out timely, fairly timely, and we cannot
get these checks out on time. To me it is mind-boggling.

Did you hear that statement, Mr. Cox?

Mr. Cox. I am sorry. I apologize.

Mr. SIrRES. Well, that is probably the problem.

I said it is amazing to me that we can get Social Security checks
out, millions of them on fairly good time, and we cannot get these
checks out on time.

I understand that it takes 4 months for the owner in advance to
submit all the paperwork before they get any checks.

Mr. Cox. The process does begin several months for a renewal,
the one-time annual renewal. That is correct.

Mr. SIRES. Plus it takes another month and some of these go be-
yond a month beyond that and 8 weeks beyond that, so we could
possibly be looking at 6 months before they get a check.

Mr. Cox. That is possible, yes.

Mr. SIRES. That is amazing. What do you expect these owners to
do? Why does it take 4 months?

Mr. Cox. Because it is such a manual process, Congressman, the
getting it to—we, we negotiate these contracts through third party
intermediaries at the State level, so we have to get the information
to that agency. That agency then works with the owner, returns
that information to the State agency, and then back to the Depart-
ment. But, clearly we can make improvements. There is no ques-
tion.

Mr. SIRES. Has anybody made a recommendation to streamline
this process? Have you seen a report how we can streamline this
process so it does not take 4 months?

Mr. Cox. I have not personally seen a recommendation, but I
know that we are working on technology improvements within the
Department to be able to do that.

Mr. SIRES. And when do you anticipate this technology? Obvi-
ously, this Department is not the most technology-advanced depart-
ment in the Federal Government. So when do you anticipate this
technology to come online?

Mr. Cox. If we get full funding of the President’s request in Fis-
cal Year 2008, we will be able to make significant strides in start-
ing that process.

Mr. SIRES. You made a statement that 75 percent of payments
were on time?

Mr. Cox. I believe it was Mr. Wood who made that statement.
That is from the GAO report.

Mr. Woob. That is correct. During the period that we examined
between 1995 and 2004.
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Mr. SIRES. And there is another statement someplace in the re-
port that says that some of these payments were lower than they
should have been. Did I get that right? I could not hear very well,
when Mr. Cox was speaking.

Mr. Woob. In the GAO report, we did not address the amounts
as to whether the amounts were accurate. We were strictly looking
at timeliness.

Mr. SiRES. How about Mr. Cox? Did you make the statement that
there was an error or some of the monies that were sent were not
the exact amount, that in many cases it was lower than it should
have been?

Mr. Cox. No, sir, I did not make that statement.

Mr. Woob. Congressman, I may have confused you. I did make
the statement that HUD often underestimated the total amount
that they would need. At the time they renewed a contract, they
would often underestimate the amount that they would need in
total to make the monthly payments during the coming year.

Mr. SIRES. Okay. Maybe that is what I misunderstood.

As far as the incomplete vouchers by the owners, how often does
that happen? Because I would think that an owner struggling to
get this payment would want to make sure that these vouchers are
accurate when they go in, especially when it takes 4 months to
process.

How long does it take if there is an inaccuracy in the voucher?
You have to send it back. Does the process start all over again?
How does this work?

Mr. Cox. No. The third party State agency will deal with that
and they will do the first check to make sure that those vouchers
are accurate. And my understanding from the GAO report, when
they looked at that on a contract basis is that the State administra-
tors were able to correct that fairly quickly. It depends on the na-
ture, you know, what the issue. Obviously, the time could vary to
get it back.

Mr. SIRES. Mr. Cox, if nobody asks for the report, you will not
do another report. Is that how this works? This report that stopped
at 2004.

Mr. Cox. The Department does not ask for GAO reports. Con-
gress asks for GAO reports.

Mr. SIrRES. Okay. But if we do not ask for another one?

Mr. Cox. We are still going to try to make improvements in the
program clearly regardless of whether we have another report. We
need to do that.

Mr. SIReS. Thank you, Madam Chairwoman.

Chairwoman WATERS. Thank you very much.

The gentleman from Texas, Mr. Neugebauer.

Mr. NEUGEBAUER. Thank you. In your testimony, Mr. Cox, I
think you had talked about the fact that some of these contracts
in the GAO report I think reflects that some owners are electing
not to renew their contracts and are going to more private-based,
a market-based housing. And so this issue of the late payments
and the delays of renewing these contracts, do you have any num-
bers or a way to project that the reason a lot of these folks are
going to market-based housing, getting away from the HUD pro-
gram, is because of the problems and the delays and the ambiguity
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that kind of frustrates these folks and they say, “I'm tired of doing
that.” Because probably in some ways it puts somewhat of a finan-
cial burden on those folks if you go 30, 60, or 90 days without pay-
ments, and you have a mortgage or other obligations for utilities,
taxes, that kind of stuff.

Do you have a feel of feedback of we are losing people to partici-
pate in these programs?

Mr. Cox. Is that question for me?

Mr. NEUGEBAUER. Yes.

Mr. CoXx. The information that is documented in the GAO report
indicates that the primary reason that owners leave is for economic
reasons. They have a better economic alternative to convert the
property to market rate, etc. But clearly late payments is indicated
in the report as well, as a frustrating factor, and I would appre-
ciate that.

Mr. NEUGEBAUER. When you have a person or company that is
not—on a project that is not going to receive their payment, are
you communicating with them? Do they know that their payment
is going to be late? If they are sitting there going to the mailbox
and the check is not coming, are they surprised to find out the
check is not coming? Or are we communicating with them?

Mr. Cox. We have many ways to communicate with them. As I
mentioned earlier, we have, via our Web site, via the public indus-
try groups. And particularly for small owners which are most likely
to be most impacted, we will often have a field office personnel call
them directly and have them be a point of contact so that when the
payment is ready to be made, they know how to do that, they know
who to contact, and that payment can be expedited. That is par-
ticularly true for the small owners.

Mr. NEUGEBAUER. So is there a number that if I am a small
project owner and I can—do I call my field office? Or do I call the
payment office? Who am I communicating with?

Mr. Cox. Primarily the field offices around the country.

Mr. NEUGEBAUER. Now, you mentioned that some of the delay in
renewing these contracts is because you are waiting for paperwork
to come through. Some of these programs are administered through
the State. Is that correct?

Mr. CoXx. Yes, Congressman, a State agency.

Mr. NEUGEBAUER. And so there is a chain there of, I have sent
the paperwork to the State, and the State then has to forward that
to HUD nationally? Or does that go then to the—is the field office
involved in that at all? How does that work?

Mr. CoxX. The field office can be involved in that. But, again, they
are involved in terms of shepherding that contract, again, from
HUD to the State agency, and ultimately to the owner.

Mr. NEUGEBAUER. So under this new electronic version of, I
guess, renewing these contracts online, is that where you are head-
ed?

Mr. Cox. That’s correct.

Mr. NEUGEBAUER. And so if the State is in the paper loop now,
are we going to take the States out of the paper loop? How is that
process going to work?

Mr. Cox. I think that process has yet to be defined, but the goal
would be to reduce the paperwork and to do that electronically
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with the owners both from the contract renewal standpoint as well
as the passing of paper now via mail, obviously that could happen
electronically as well, similar to what happens in FHA today, for
example.

Mr. NEUGEBAUER. So in November, when I go online to renew my
contract, I might be submitting the application electronically. I am
really not signing up electronically. It is not going into the system.
I am a little unclear as to how that works.

Mr. Cox. To be clear, what is going to be completed in November
is the contract-by-contract data analysis. The new process will not
be completed in November.

Mr. NEUGEBAUER. So I will not be able to sign up in November
online?

Mr. Cox. Not electronically, no, sir.

Mr. NEUGEBAUER. So we will still be passing paper in November
from the project to the State and the State to HUD and HUD is
going to feed all this information into the computer. Somebody is
going to enter it into the computer?

Mr. Cox. That is correct.

Mr. NEUGEBAUER. That is the way people did business 20 years
ago. It amazes me and I am not just picking on HUD but I look
at Federal agency after Federal agency after Federal agency and
we are spending $3 trillion of the taxpayers’ money and the Fed-
eral Government is in most agencies behind the curve on tech-
nology.

It is, I think, frustrating to all the members of this committee
that, you know, we hear this from other agencies, too. For example,
today in our military, our soldiers have to make 10 copies of their
medical records so that when they go into the VA system, they can
start submitting those to 10 different people that they go to, and
those records do not transfer.

I think that one of the things that needs to happen is the Sec-
retary needs to come back and not just talk about technology for
this but as I think the gentleman from New York said, you know,
we get Social Security checks out. We direct deposit those. Do you
all do direct deposit?

Mr. Cox. We do for some of the HUD programs, not all.

Mr. NEUGEBAUER. Well, praise the Lord that you are using some
technology.

I think the question was brought up as to what we can do to hold
you accountable. I think what we ought to do is look at the appro-
priation for the agency and say, “Look, unless you can demonstrate
to us that you are moving in some way to rectify this, we need to
earmark some money to get the agency moving in that direction.”

One of the things I have been working on with Chairman Frank,
particularly with FHA, is that we are trying to put a certain
amount of money aside for FHA for them to be involved in some
new technology because you are trying to compete in the mortgage
industry and the mortgage industry already has this technology.

I think that is one of the frustrating things to me. And I will fin-
ish, Madam Chairwoman, but I think a lot of agencies are trying
to reinvent the wheel in database technology. I mean that is how
the whole process begins with spreadsheets and databases is where
the software innovation, you know, started.
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And basically about 99 percent of the software we use today is
really, underneath it, is just a database. And so I am a little con-
cerned that we do not have something—surely, electronically you
have a database at HUD for this program. Right? I mean you can
pull up a screen.

N All right. Madam Chairwoman, I yield back the time I do not
ave.

Chairwoman WATERS. Thank you very much.

The gentleman from Minnesota, Mr. Ellison.

Mr. ELLISON. Thank you, Madam Chairwoman, for this hearing.

Mr. Cox, could you explain once—the gentleman from Texas, as
he pointed out, once you do identify the project owners and the
vendors that they are not going to get their checks on time, what
do you tell them that they should do to mitigate the circumstance?

Mr. Cox. We work with them in a variety of ways to provide—

Mr. ELLISON. I can barely hear you. I am sorry.

Mr. Cox. Sorry. We work with them in a variety of ways to pro-
vide assistance. If they are in an FHA mortgage we obviously pro-
vide FHA mortgage forbearance. We work at the field level to write
utility companies, write mortgage holders to ensure, you know,
help them—

Mr. ELLISON. So you help them communicate?

Mr. Cox. We absolutely do.

Mr. ELLISON. But you do not give them the money.

Mr. Cox. We do not, not until we—

Mr. ELLISON. Okay. So let me ask you this, do these secondary
folks who you help them talk to, do they always buy it? Do they
always say, “Okay. Since HUD said the money is coming, we won’t
cut off services. We will continue to provide pesticide services, and
other kind of services that need payment?” Do they always buy it?

Mr. Cox. I cannot say in every case they buy it.

Mr. ELLISON. Do they never buy it.

Mr. Cox. But in the majority of cases they do.

Mr. ELLISON. Do you have any figures on that?

Mr. Cox. I do not.

Mr. ELLISON. So your sense is that they buy it, but you dont
really know. Isn’t that true?

Mr. Cox. I will be glad to get the Program Office—

Mr. ELLISON. But you don’t know?

Mr. Cox. I do not know, no.

Mr. ELLISON. Thank you. And, of course, the people who, the in-
dividuals who benefit ultimately from this program are people who
are low-income people. Right?

Mr. Cox. Correct.

Mr. ELLISON. They are citizens of our country. Right?

Mr. Cox. Absolutely.

Mr. ELLISON. Senior citizens, people who have worked their
whole lives sometimes and made this country great. Right?

Mr. Cox. Absolutely.

Mr. ELLISON. And yet they are facing loss of services because you
guys cannot get the payments. Right?

Mr. Cox. Potentially.

Mr. ELLISON. Yes. And, you know what? I assume—I am not
going to sit here and tell you guys how to run a program because
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I figure you could run the program much better than me because
you do it.

I figure it is not happening because somebody does not want it
to. And so my question is this: Is this poorly run program really
a reflection of the Administration’s basic contempt for public hous-
ing programs?

I mean when smart people do dumb things, something else is
going on. Right? You guys know how to run a program. It is not
happening because you do not want it to happen. And so in 5 years,
after the program has failed, you can say, “Oh, well, we do not
have anybody who wants to take Section 8 anymore.” Because they
have all gotten out of the program because you guys have screwed
up the program. You created failure. Is that not true? Just admit
that is what you are doing.

Mr. Cox. Congressman, I can assure you the Administration is
very committed to this program which serves—

Mr. ELLISON. And your commitment is reflected in the excellent
running of the program. Is that right? Your commitment is re-
flected in how you demonstrate your value of the program through
your competent administration of the program. Is that right?

Mr. Cox. Clearly there needs to be—

Mr. ELLISON. Let me tell you. Anything the Administration
wants to do, it gets done.

Let me ask you this: Have you ever heard somebody say, we
should shrink government to the size where it can be drowned in
the bathtub? Have you ever heard that phraseology before?

Mr. Cox. I have not, no.

Mr. ELLISON. You have not heard that?

Mr. Cox. No.

Mr. ELLISON. Well, trust me. A well-known political commentator
said that. And I guess my question is, what do you expect the fate
of this program is going to be in 5 years after vendors bail from
the program because you guys do not run it well? Will you then say
that the program needs to be ended because people do not want to
participate?

Mr. Cox. We are very committed to the program and I would ex-
pect us to continue to be committed in 5 years.

Mr. ELLisON. Well, I don’t doubt that you may be, but I am talk-
ing about the people whom you answer to above your pay grade.

Now let me ask you this. The letter that the gentleman, the
other gentleman from Texas, Congressman Green, asked you are
you going to share this opinion letter with Congress when you fi-
nally get around to getting it memorialized in writing?

Mr. Cox. Yes.

Mr. ELLISON. When is that going to happen? Give us a date.

Mr. Cox. I do not have a date for you today.

Mr. ELLISON. Give us—will it be by the end of this month?

Mr. Cox. No.

Mr. ELLISON. Will it be by the end of November?

Mr. Cox. It will probably be by the end of the calendar year.
| Mr.?ELLISON. Okay. So by December 31st, we are going to see a

etter?

Mr. Cox. That would be my expectation.

Mr. ELLISON. Okay. Can we have your promise?
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Mr. Cox. I will do the best I can.

Mr. ELLISON. Can we have your assurance? Yes or no? Can we
have your assurance right now—

Mr. Cox. I will do the best I can.

Mr. ELLISON. —as you have sat down and have testified before
Congress, will you give us your firm assurance that before Decem-
ber 31st, 2007, we will have that opinion letter? Can you do that?

Mr. Cox. I will do everything I can. I am not going to write it—

Mr. ELLISON. That sounds like you are waffling.

Mr. Cox. I am not going to write it. I will do everything I can
to—
Mr. ELLISON. It does not sound like you want to tell us. Okay.
So we will all just note your—are you a little embarrassed by this
whole thing? I mean I am just asking.

Mr. Cox. Certainly we are apologetic for the late payments, no
question about it.

Mr. ELLISON. But isn’t it kind of embarrassing?

Mr. Cox. We certainly wouldn’t want it to happen.

Mr. ELLISON. Neither would I. Let me ask you this. Now I have
practiced law for 16 years, and that is not much compared to some
people, but it is a lot compared to other people. And if I said to my
client, “Here’s my advice to you.” And they said, “Okay. Give me
a letter so I can make sure I know what you are saying to me.”
And T took 3 months to get it to them, I would not be their lawyer
very long. Do you understand what I am saying?

Mr. Cox. Yes.

Mr. ELLISON. Do you claim any kind of privilege that would pre-
vent you from sharing this letter from Congress?

Mr. Cox. No.

Mr. ELLISON. So we cannot anticipate you asserting privilege
with regard to this letter.

Mr. Cox. Not to my knowledge, no.

Mr. ELLISON. Okay. And as I said, you know, this—can you tell
me what exactly is the advice that you were given because you told
all of us that you had a very clear understanding of what the ad-
vice was, could you share it with us now for the record so that we
can have something to rely on, even if it is not a written letter?

Mr. CoXx. Sure. I actually referred to it directly in my testimony,
Congressman.

Mr. ELLISON. Okay.

Mr. Cox. We were executing annual contracts but we had fund-
ing to fund to the end of the fiscal year. So the implication clearly
is the contract was written and we provided to you in my testimony
both the contract language before and now the contract language
afterwards. It just simply did not meet the funds control issue that
we had in the Department. So it is not more complicated than that.

Mr. ELLISON. Now let me ask you this: Is the appropriation that
you all have requested adequate to fix the problem that you are ex-
periencing?

Mr. Cox. The appropriation that we requested in Fiscal Year
2008 is adequate to fund the program with the new contract lan-
guage, that is correct.

Mr. ELLISON. Is it adequate to make up for this backlog and
shortfall that we are facing at this time?
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Mr. Cox. It is not.

Mr. ELLISON. Okay. So what would the appropriation be not only
to meet the upcoming needs but also to fix the backlog needs?

Mr. Cox. I would have to get you that number. I do not have it.
Clearly it would be larger than what we have requested, but I do
not have that figure off the top of my head.

Mr. ELLISON. You do not know that?

Mr. Cox. No, I do not.

Mr. ELLISON. Can you get that by the end of the day? You can
provide it to the chairwoman.

Mr. Cox. I will be glad to get it as quick as I can.

Mr. ELLISON. Okay. Can you get it by the end of next week? We
need the numbers, so I am just trying to pin you down. When can
we get that number?

Mr. Cox. I will provide it to you as quickly as I can.

Mr. ELLISON. That might be next millennium. Give me a date.

Mr. Cox. I will give it to you by the end of next week.

Mr. ELLISON. Okay, thank you, sir.

Is that the gavel?

Chairwoman WATERS. Yes.

Mr. ELLISON. Thank you. I will yield back the time I do not have.

Chairwoman WATERS. Thank you very much.

Mr. Cleaver, for 5 minutes.

Mr. CLEAVER. Thank you, Madam Chairwoman.

Mr. Sires and I were mayors. In Kansas City, I had 32 lawyers.
And on at least two occasions I can remember asking the principal
attorney, city attorney, to let me know whether or not we could do
something and how we stood on a particular lawsuit against the
Police Department.

And they made an appointment, came to the office and during
the appointment, during the time we talked they said, “Mr. Mayor,
here is the opinion verbally. We are not going to write it because
we do not want it a part of discovery. And so here is what we think
but we are not going to write an opinion.”

To follow up on the line of questioning previous to me, was there
an opinion, a verbal opinion that was not put in writing because
perhaps it was vetted by others in the department or other depart-
ments and then you decided or the law department decided, let’s
not put this in writing? That’s a question.

Mr. Cox. No, sir. No.

Mr. CLEAVER. Ma’am, hi. Thank you for being here.

Chairwoman WATERS. Would you please identify yourself and
your title prior to responding to Mr. Cleaver.

Ms. FORRESTER. My name is Althea Forrester. I am the Assistant
General Counsel for the Assisted Housing Division in the General
Counsel’s Office.

Mr. CLEAVER. Ms. Forrester?

Ms. FORRESTER. Yes.

Mr. CLEAVER. Was there a verbal opinion given?

Ms. FORRESTER. Yes. There was a question asked and we re-
sponded with our opinion as to the interpretation of the contracts.

Mr. CLEAVER. And was the verbal opinion, was it a decision that
we should not put this in writing at this time?
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Ms. FORRESTER. No. We were not even asked to put it in writing.
I do not think there was a question because it was a position that
others had already gleaned should be taken in the Department.
And so there was not a request for a formal opinion. But we would
put it in writing if we were asked.

Mr. CLEAVER. In 2006, the legal counsel ruled that it was illegal
to have a contract with the owners through 12 months. Right?

Ms. FORRESTER. No, I am not aware that anything was drafted
or discussed in 2006. Our office or at least I was not aware of the
position that we were in in terms of the contract and the funding,
the discrepancy between the contract and the funding until 2007.

Mr. CLEAVER. Okay. Maybe my information is wrong. But the in-
formation I have suggests that in 2006, the legal counsel ruled that
it was illegal to sign owners to a 12-month contract term.

Ms. FORRESTER. No, I am not aware of anything like that.

Mr. CLEAVER. Okay. After the meeting I would like to speak
more to that just because it is contradictory to the information I
have.

I want to go back to the “HUD-ran-out-of-funds by July issue.”
Mr. Cox, Mr. Ward, are you familiar with the 108 Loan Program?

Mr. Cox. I am generally familiar with it, yes.

Mr. CLEAVER. Do you know if it has ever run out of money?

Mr. Cox. I do not, sir.

Mr. CLEAVER. The 108 loan program is generally used by city
governments to do economic development projects where you are
actually borrowing against a CDBG and I was the president of the
National Mayors Organization. I traveled all over the country. I
have never heard of the 108 Loan Program running out of money.

Now, I am connecting that to this because the 108 Loan Program
generally deals with hotels. We have done 108 Loan Programs to
rebuild historic districts. All kinds of economic development
projects.

Sometimes they were connected to the enterprise zone or the
Economic Development Initiative, EDR Program, and they never
run out of money. So it goes to what my colleague said earlier that
when we have programs dealing with the poorest people, we run
out of money. But when we deal with the economic development
programs where we are dealing with major developers, we never
run out of money.

Tell me I am wrong. Tell me about a program that deals with
major developers that has run out of money. And I am not saying
that, you know, I actually would like for you to tell me just one
program that ran out of money. Anyone?

Mr. Cox. I am not aware of any.

Mr. CLEAVER. Yes. That is the point, don’t you see? When we
deal with poor people, we run out of money. I mean there is some-
thing immoral about that. There is something unseemly about that
and that is just my trouble with this program.

I actually don’t have any more questions because that troubles
me so greatly. And I think the question about embarrassment and
shame, it is not just you. Everybody, all of us ought to be embar-
rassed that this is how we treat poor people.

Chairwoman WATERS. Thank you very much.

Mr. Shays?
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Mr. SHAYS. Thank you.

As T listen to this, I get more and more uncomfortable. Mr.
Ellison’s questions, in my mind, were almost too gentle because
what I am seeing is this: We all know we have a problem and we
all know we have a backlog. And that means to get the backlog
taken care of you may need some more people to process this but
you need more money.

What I am hearing you say, Mr. Cox, what I am hearing you say
is basically you have enough money to renew the contract to the
new contract, but you do not have enough to deal with the old con-
tract. I mean the backlog. Is that correct?

Mr. Cox. No. Congressman, what we determined in 2007 is we
did have a problem. We worked to figure—

Mr. SHAYS. No, no. I am asking this. You do not have enough
money, you did not ask for enough money to deal with the backlog.
Is that correct?

Mr. Cox. We asked for enough money to incrementally fund the
contracts in Fiscal Year 2008.

Mr. SHAYS. I want you to answer my question in a way that I
can understand it. And I am asking a simple question. My under-
standing is you did not ask for enough money to deal with the
backlog.

Mr. Cox. The fiscal year President’s request for 2008 would not
fully fund every single renewal in Fiscal Year 2008.

Mr. SHAYS. So you did not ask for or the President did not give
you enough money to fund the backlog. Is that correct?

Mr. Cox. I believe I just answered that question, yes.

Mr. SHAYS. No, you did not. You want to answer it in a way that
obfuscates the answer. I happen to be a Republican with a Repub-
lican Administration. I think I am more offended by your answer
than my Democratic colleagues, who I think are being very kind to
you.

It is a very up-front thing. It is your problem if you do not ask
for enough money. It is our problem if you ask for enough money
and we do not give it to you.

So I am just trying to understand the first part of the problem.
And it is my understanding that the White House did not submit
a budget that would deal with the backlog. Is that correct? It is an
easy answer. Yes, they did, or no, they didn’t.

Mr. Cox. Again, Congressman, the funding requested in 2008
would not fully fund all 12 months’ renewals for all contracts.

Mr. SHAYS. So the answer is yes.

Mr. Cox. Correct.

Mr. SHAYS. Thank you. So you all did not ask—the Administra-
tion did not submit a budget that would allow for us to deal with
the backlog. Given that, how do you solve the problem? What is
your solution if you do not have enough money to deal with the
problem? It is pretty straightforward.

Mr. Cox. We have a solution. That solution is to pay for the por-
tion of the contracts, the annual renewals in the fiscal year, which
will be Fiscal Year 2008. We have the funds available if the budget
is passed—

Mr. SHAYS. No, no, no. You told me you don’t have the funds to
deal with the backlog. Don’t go—I am not going to get off this sub-
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ject. I am just going to stay on this subject and I would ask the
gentlelady who is chairing this committee to let him know that you
will give me enough time to have him answer the question.

Chairwoman WATERS. We will stay here all day until he answers
that question.

You had better answer that question.

Mr. SHAYS. The answer is—it is not funny. It is not funny. It is
embarrassing. And the reason it is embarrassing to me is we, Re-
publicans, tend not to want to own property. We want the market
system to work. We have a market program. Contrary to Mr.
Ellison, I think this actually is the kind of program I want. We
have a market system so some people can live in a project, in hous-
ing that others can live in that aren’t—who can pay the market
rate.

What I want to know is, you do not have enough money to deal
with the backlog. You have already said, yes, you do not have
enough money. So if you do not have enough money to deal with
the backlog, then do we invent money? Do we just say, “Take your
loss.” Or do we just carry that backlog and always be late next
year? You will be here late next year then, will you not?

If we have not paid back the money we owed, doesn’t it just go
into the next year, and won’t we be behind next year? It’s a simple
question.

Mr. Cox. It is a simple question. And we have provided funding
in Fiscal Year 2007 for a great number of contract renewals
through the full 12 months. We provided that into that, you know,
into Fiscal Year 2008. Fiscal year 2008’s $5.6 billion which is the
President’s request, gets us through November of 2008.

Mr. SHAYS. You will still have a backlog. Is that not correct?

Mr. Cox. I apologize. I don’t know what the concept of backlog
is.

Mr. SHAYS. Well, it is a simple concept. You owe people money.
You are not current so you always are going to be behind.

Mr. Cox. But we are current and we will be current with the
$5.6 billion that we have.

Mr. SHAYS. Well, then how can you give me a statement that you
do not have enough money to pay the backlog?

Mr. Cox. That is why I say I don’t understand the concept of
backlog. We will fund incrementally the portion of the fiscal—

Mr. SHAYS. Let’s just start here. I ask patience of my committee
members. Do we owe any landlords money for money they have al-
ready—do we owe any landlords money?

Mr. Cox. We have about 400 contracts from last year that are
waiting to be returned. When those are returned, we have the
funds to fund those.

Mr. SHAYS. Well, you know, I am not going to get anywhere with
you. So you can go back and you can say, “Congratulations.” But
you have made a fool of yourself. And you have done it in a way
that embarrasses me, it embarrasses this committee, and it embar-
rasses you.

We are not in a game here. We are just trying to understand a
problem. I admit you had me a little confused because you gave dif-
ferent answers for the same question.
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The bottom line, what I understand to be true is this: We don’t
have enough money to pay the landlords, so we delay the contracts.
These landlords are owed money, you are going to take future
money and pay past debt and we will be behind next year.

And maybe your theory is you won’t be here next year because
there will be another Administration or whatever. But, you know
what? Next year you will be here, and I hope you are the one who
comes here and has to respond to the same questions and you can
make a fool of yourself a second time.

Chairwoman WATERS. Thank you very much, Mr. Shays.

Normally, this would be the end of our questioning for you and
I am sure if you have been here before, that is how it has hap-
pened. But I have the gavel now and I have the opportunity to
make a few changes.

I think you have not been forthcoming with us. And our members
are a little bit frustrated because you have not been clear. We
think that you are $2.5 billion short in your funding requests that
should be $8 billion.

In addition to that, you have not really answered Mr. Shays’
question. In addition to that, you have not satisfied Mr. Green
about whether or not you made a formal request for a written opin-
ion and also Mr. Cleaver has additional questions for you.

So we are going to do another round. We are going to go to each
member for at least one question so that we can get at some real
truth here. And, as a matter of fact, we can go beyond that if we
have to. And we are going to ask you to just sit there until we find
out what it is you're telling us.

With that, we are going to start all over again. Ms. Capito?

Ms. CApiTO. Thank you, Madam Chairwoman. I will pass on my
second question and move to the other members.

Chairwoman WATERS. Thank you.

We'’re going to go to Mr. Green.

Mr. GREEN. Thank you, Madam Chairwoman. And I do beg in-
dulgence because I am gravely and greatly concerned.

Mr. Cox, what HUD is doing may not be criminal, but I assure
you it’s sinful because HUD should not be in the business of cre-
ating homelessness. And that is what HUD is doing. HUD is cre-
ating homelessness.

In the year 2002, we lost 87,143 units, which also means that we
had to extend the enhanced vouchers to pay for some of these units
which means we paid the regular subsidy plus the market value.
And that is the most expensive type of voucher that we have. We
should not be doing this and we should not be losing these units.

I might add that Texas and California lost the most units: Texas,
12,088; and California, 12,326. I have in my district 900 units that
are up this year. So I am concerned and I would like to, if I may,
address the lady—and I need to know her name.

Ma’am, would you give me your name, please?

Ms. FORRESTER. Althea Forrester.

Mr. GREEN. Ms. Forrester, you indicated that you would give an
opinion in writing, if requested.

Ms. FORRESTER. Yes.

Mr. GREEN. Is this to say that you have not been requested to
give an opinion in writing?
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Ms. FORRESTER. No, we have not been requested to put our opin-
ion in writing.

Mr. GREEN. Ms. Forrester, I greatly appreciate your honesty be-
cause I assure you that the problem with this may be the opinion.
The opinion may be the problem. It is the genesis of all of this.

Mr. Cox, is it true that you received what you said was an opin-
ion in 20067

Mr. Cox. No, sir. That opinion came in 2007.

Mr. GREEN. And from whom did you receive the opinion, sir?

%\/Ir. CoX. I received that from our Office of Appropriations Coun-
sel.

Mr. GREEN. All right. Is that the lady seated next to you?

Mr. Cox. No. Althea works in the General Counsel’s Office.

Mr. GREEN. So is the lady seated next to you prepared to give
a legal opinion at this time?

Mr. Cox. I can’t speak for her.

Mr. GREEN. Permit me to ask you. I'll ask you if you're prepared
in the following way, Ms. Forrester. Have you personally looked at
the 1lfgl)w as it relates to these contracts? Have you reviewed the law
itself?

Ms. FORRESTER. Our office has looked at—

Mr. GREEN. Excuse me, ma’am. Not whether the office has and
I do not mean to be rude, but this is quite sensitive. Have you re-
viewed—if you are going to give me an opinion, I need to know
what you’ve done.

Ms. FORRESTER. Yes. I have looked at the contracts.

Mr. GREEN. Have you reviewed the law?

Ms. FORRESTER. I have looked at the contracts and the law as it
relates to appropriations and we have made an opinion. I have—

Mr. GREEN. Before you continue, because my time is short, you
have looked at the law and the contracts. Next question: Do you
agree that these contracts are in writing? Yes or no.

Ms. FORRESTER. Do I agree—excuse me?

Mr. GREEN. The contracts, the 12-month contracts, are they in
writing?

Ms. FORRESTER. Are they in writing?

Mr. GREEN. Yes.

Ms. FORRESTER. Yes, they are in writing.

Mr. GREEN. They would be because to comply with the statute
?f frauds they would be in writing, contracts for 12 months or
onger.

Ms. FORRESTER. They are in writing.

Mr. GREEN. All right. So they are in compliance with the statute
of frauds.

Do you agree that there was a meeting of minds as it relates to
these contracts?

Ms. FORRESTER. I don’t understand the underlying question.

Mr. GREEN. Well, the underlying question is a question of wheth-
er or not you have an offer, an acceptance, and a meeting of the
minds. There was an offer, there was an acceptance, and because
it is codified, one would assume that there was a meeting of the
minds as it relates to the contracts. True?

Ms. FORRESTER. I would be speaking for others if I said yes or
no to that.
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Mr. GREEN. Okay. You do have the written contract.

Ms. FORRESTER. I have copies of the contracts.

Mr. GREEN. So you would now indicate that these contracts can
be negated on a verbal opinion simply because someone in the of-
fice found reason to conclude that they were unacceptable?

Ms. FORRESTER. No one has ever said that the contracts can be
negated.

Mr. GREEN. Well, if the contracts are not being negated, why are
we not funding as we previously funded?

Ms. FORRESTER. I think you are confusing the method of funding
with the whether or not the contract is viable.

The contracts were created at a time when HUD would receive
in appropriations sufficient funds to put aside for each contract
that was executed the value of the contract. So if the contract over
12 months was $1 million, there was $1 million.

However, over time HUD was not receiving sufficient funding to
be able to put aside $1 million at the time. And rather than not
enter into a contract they were funding, the contracts always to 12
months, but incrementally.

The contracts however now clearly reflect the funding method as
opposed to the fact that the contracts have been negated.

Mr. GREEN. But what you concluded was that you could not use
what we are calling pursuant to my memo short-funding of the con-
tracts.

Ms. FORRESTER. We concluded that if you were going to fund the
contracts incrementally, then the contracts needed to reflect that.

Mr. GREEN. May I have just one more minute, Madam Chair-
woman?

So you are not short-funding the contracts and, as a result of
this, we find this present dilemma that we are dealing with.

Ms. FORRESTER. Right. The contracts ultimately are not short-
funding. There is a difference between actually not paying a month,
as opposed to paying 12 months with 1 month or 2 months late.
The contracts are paid 12 months. There is 12 months of funding
received by the owners. However, we said that the contracts must
reflect the method of funding as well as—

Mr. GREEN. One final question. If you can give a legal opinion,
would it take you until December 31st to give this legal opinion?
A written opinion?

Ms. FORRESTER. Would it take my office—

Mr. GREEN. Yes. Would it take until December 31st to provide
a written opinion about what you have already perused, about
what you already understand.

Ms. FORRESTER. I would say that we would hope it would not
take us until December 31st.

Chairwoman WATERS. Mr. Green, the committee is going to re-
quest that we get that written opinion. And I would like you, as
an attorney, to suggest a reasonable amount of time that we will
request this opinion.

Mr. GREEN. Madam Chairwoman, I think most lawyers would
agree that an opinion that has already been studied and announced
can be rendered within 30 days quite easily.
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Chairwoman WATERS. It is so ordered, then. We will follow up
with a written request that the opinion be given to this committee
within 30 days.

Thank you very much, Mr. Green.

Mr. GREEN. Thank you.

Chairwoman WATERS. Mrs. Biggert.

Mrs. BIGGERT. Mr. Cox, how is it decided which contracts will re-
ceive a late payment? Is it because in November, you run out of
money, so all of those contracts are due then?

Mr. Cox. It could be for a variety of reasons, Congresswoman. It
could be because as we mentioned earlier the payments, the con-
tract wasn’t returned in time. It could be—we have challenges I
mentioned in my testimony with the beginning of the fiscal year
getting that just because we do not get the money until October 1st
so it is very hard to get the money that day and then turn it right
around. So it could be for a variety of reasons.

Mrs. BIGGERT. What is the average time that the payment finally
arrives to the owner if there is a late payment?

Mr. CoXx. I don’t have an average for you. I think the GAO re-
ported, you know, somewhere between 2 weeks was an average.
Then there was a small group that was 4 weeks and a smaller
group that was 8 weeks.

Mrs. BIGGERT. Mr. Wood, is that still probably correct?

Mr. Woobp. That’s an accurate characterization of the time that
we examined. But, as I said earlier, we don’t really have any data
to show since 2004 how that might have changed.

Mrs. BIGGERT. Is there any interest or anything paid to the own-
ers if the payment is late?

Mr. Cox. Not to my knowledge.

Mrs. BIGGERT. It’s just the payment?

Mr. Cox. That’s correct.

Mrs. BIGGERT. I yield back.

Chairwoman WATERS. Thank you very much.

Mr. Cleaver? Sorry. If we do it in the order we did before, it
would be Mr. Ellison and then Mr. Cleaver in the order that you
came in.

Mr. ELLISON. Mr. Cox, could you offer your views as to what li-
ability HUD could face if someone were to fall ill because the pay-
ments were not made on time and then some vital service wasn’t
able to be secured?

For example, what if payments were not rendered on time and,
for example, a pesticide company decided that they weren’t going
to be able to spray, and then somebody’s child got roaches stuck up
in their ears or something like that, what kind of exposure do you
think HUD might have? What sort of moral responsibility? What
sort of legal responsibility would you be concerned about?

Mr. Cox. We would certainly want to do what’s in the best inter-
est of the tenants, but legal liability, I apologize, I'm not an attor-
ney, so I don’t know the answer to that.

Mr. ELLISON. Would you offer your views on this subject? What
responsibility, either moral or legal, does HUD have if their failure
to discharge their duties per the contract resulted in an injury to
a tenant?
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Ms. FORRESTER. I can’t speculate on that. I mean there would be
so many factors involved.

Mr. ELLISON. Right. So you just don’t want to—you don’t believe
you have any exposure or do you believe you do?

Ms. FORRESTER. No. I can’t say either way. I would have to look
at the contracts. We’d have to look at the—

Mr. ELLISON. Well, you looked at the contracts. You just got
through talking about how you knew all about the contracts and
how the contracts were valid regardless as to whether they were
being complied with. You were pretty articulate a moment ago.
Would you—

Ms. FORRESTER. As you understand as an attorney—

Mr. ELLISON. Excuse me, ma’am. I need you to—

Ms. FORRESTER. —that when—

Mr. ELLISON. I'm not going to have you overtalk me. Okay?

Ms. FORRESTER. I won't.

Mr. ELLISON. And so I need you to offer your views on what sort
of exposure HUD faces. I mean we are Congress. It is our job to
be concerned about these things. I want to know what your views
are. What sort of exposure, legal and moral, is HUD facing for fail-
ure to properly discharge its responsibilities per these payments?

Ms. FORRESTER. I think it would be irresponsible to speculate on
what kind of exposure we would face without—

Mr. ELLISON. Ma’am, it is irresponsible for you not to run a good
program. That is what is irresponsible. And I want to know what
you think about this, unless you just refuse to answer. Do you
refuse to answer me?

Ms. FORRESTER. No.

Mr. ELLISON. Okay. Well, let me hear the answer.

Ms. FORRESTER. You have asked me whether or not we would be
facing any liability and as any lawyer understands whether or not
we face liability is something that has to be analyzed based on
State, local, and Federal law, contractual law, and I am not going
to speculate on whether or not we would be subject to any par-
ticular liability, but as an agency we would, of course, face the pos-
sibility of suit.

Mr. ELLISON. Ma’am, if you are advising the agency, you mean
to tell me you do not have any views that you would share to pro-
tect your agency from liability, by way of advice?

You are not prepared to sit up here and say, “We could end up
in a lot of trouble if we don’t deal with this because we have cer-
tain duties and responsibilities under these contracts.”

You are not here to—you are just going to demur on that one.
You're not going to articulate what kind of trouble that the agency
could be in?

Ms. FORRESTER. No, I'm not going to speculate on that.

Mr. ELLISON. Yes. Well, I am pretty disappointed with that an-
swer, too. And I was hoping that you would be a little bit more
forthcoming than others seated at the table, but I guess that is the
way it goes.

Chairwoman WATERS. Mr. Ellison, if I may? One of the things
that was mentioned here this morning was that we have nothing
in law that indicates they should have the payments to the owners
on the first of the month or any particular time. That is an area
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you may want to take a look at. And if they are out of compliance
with something we put in law a date by which they should have
the payment, then we should talk about what then happens,
whether or not the persons responsible are subject to dismissal or
something.

Let’s take a look at that because that is where you create liabil-
ity when we have dates certain by which they should do something
in particular maybe. So if you will take a look at that for a possible
bill.

Mr. ELLISON. We are on it, Madam Chairwoman.

Chairwoman WATERS. Thank you very much.

Okay. We are back to you, Mr. Shays.

Mr. SHAYS. Thank you.

I would like to ask counsel, first, a question. Has anyone in the
Department asked you if there was a liability problem? Is this the
first time you have been asked this question?

Ms. FORRESTER. Yes, it is.

Mr. SHAYS. Why do you think that is so?

Ms. FORRESTER. I think because it is understood, at least in the
discussions that we’ve had, that the Department is not trying to
not pay and that it is a balancing act between what we have re-
ceived in funding and our obligations not only to the program but
to the tenants. And so while we are aware of it, it would be not
useful to sit around speculating on individual liability.

Mr. SHAYS. Let me ask you this, though. What I don’t under-
stand is when you say it wouldn’t be useful, I would think it would
be prudent to know up-front if you have a liability problem. That
is why we have legal representation in our departments so they an-
ticipate this. I am just curious why it was not anticipated.

Ms. FORRESTER. I didn’t say—

Mr. SHAYS. Mr. Wood—

Ms. FORRESTER. Let me just say that I didn’t say that. Our office
is not the litigation office. So to the extent and I guess I should cor-
rect that, to the extent that issue may have come up, that would
not be to our office.

Mr. SHAYS. Well, that would have been more helpful if you had
answered it that way. I feel like we are playing a game where we
have to kind of ask the right question and I am really not an
enemy here. I am just trying to—I came here trying to think what
could we do to help out. And I just feel we do not get straight an-
swers.

What I would like to ask you, Mr. Cox, is, is this the first time
you were ever asked what our, you know, past liabilities are and
how much that is? Is this the first time that anyone has asked you
that?

Mr. Cox. It is for me, yes.

Mr. SHAYS. Are you new at this job?

Mr. Cox. No. I've been on board since May of 2000—

Mr. SHAYS. I would just think that we would want to know and
if you had this job that you would want to know, “My God, how
much backlog of IOUs do we have?”

Because what I am struck with is the fact that we are playing
a game. And the game is that we are going to go incrementally be-
cause we do not have enough money in our budget to pay the obli-
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gations. And so you are using creative financing and I think that
is to your credit in once sense. You're trying to deal with it.

But here I would think you would put it on our shoulders and
say, “This is what we need to deal with. If we don’t get this money,
they we have to do these kinds of incremental games.”

Mr. Wood, help me out. What I would like to understand is, is
there—does the Department have past obligations—do they have a
financial problem in not having enough money? Am I inventing
this? Are we all inventing this?

Mr. Woop. What we found when we examined that period of
1995 to 2004 was that the single biggest problem contributing to
late payments was the fact that there was not a renewed contract
in place. That is distinct in a sense from the funding issue.

Mr. SHAYS. Okay. Let’s agree to that. And is there any incentive
for the Department not to have an agreement on contracts because
they don’t have enough money to pay?

Mr. Woob. I would think that the Department would want to
fully fund the contracts.

Mr. SHAYS. What is that?

Mr. Woobn. I would think that the department would want to
fully fund the contracts.

Mr. SHAYS. And do they have enough money to fully fund the
contracts?

Mr. WoobD. In the past, my understanding is that HUD has obli-
gated/allocated 12 months’ worth of rent.

Mr. SHAYS. That’s not what I asked. Obligating is not do you
have enough money to pay it.

Mr. Woob. Well, they would only obligate money if they had
been appropriated that money.

Mr. SHAYS. So we don’t have a problem then, do we?

Mr. Woobp. What it—this whole issue of the lack of funding,
frankly, didn’t arise during the period that we examined. It has
come up since so I really don’t know frankly a whole lot more about
it than you do.

But what it seems to me is that HUD is allocating something
less than 12 months of rent to the contracts—

Mr. SHAYS. Because they don’t have enough money.

Mr. Woob. Because they don’t feel like they have enough.

Mr. SHAYS. That’s right. That’s right.

Chairwoman WATERS. Thank you very much, Mr. Shays.

Mr. Cleaver?

Mr. CLEAVER. Madam Chairwoman, I want to associate my com-
ments and my feelings with Judge Green, that he expressed ear-
lier.

I would like to move back to where we were earlier. When I
asked about in 2006, whether the legal counsel ruled that it was
illegal, I think the answer was, “No, that didn’t happen.”

Ms. FORRESTER. Yes. I was not aware of anything happening in
2006.

Mr. CLEAVER. Good. Oh, good. That’s exactly what I want. Did
I have the date wrong?

Ms. FORRESTER. You may have. That may be it.
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Mr. CLEAVER. I'm sorry. I didn’t ask the question properly. Was
my statement correct and the date wrong or some little word
wrong? That it was ruled illegal and I just used the wrong date?

Ms. FORRESTER. Well, to be honest, I thought even if the date
was correct, I thought the statement was incorrect.

Mr. CLEAVER. That the legal counsel has never ruled that it was
illegal to sign owners to a 12-month contract.

Ms. FORRESTER. Yes. I'm not aware that we have ever said that.
I'm not aware that anybody in OGC has said that, but I know our
office has not said that.

Mr. CLEAVER. Okay. I just wanted to make sure that it is clear
because I think somebody has said that, but I will deal with that
later out of the committee.

Mr. Cox, when did you know that there was going to be a prob-
lem?

Mr. Cox. In August, I believe, of this year, 2007.

Mr. CLEAVER. Two months ago.

Mr. Cox. Correct.

Mr. CLEAVER. So are you satisfied with the staff work? Your staff
work?

Mr. Cox. I am, yes.

Mr. CLEAVER. The only reason I ask is because the HUD staff
said that there was a problem back in February. I'm sorry. Are you
going to fire somebody for not telling you until August?

Mr. Cox. It could have been in the program area and not in my
area, in the CFO shop, but that was when I was made aware of
it.

Mr. CLEAVER. Okay. Assume that I'm correct, because I am, and
the staff knew in February, is there any reason for the delay in in-
forming you 4 months later?

Mr. Cox. Not to my knowledge.

Mr. CLEAVER. Six months later. When were appropriators con-
tacted?

Mr. Cox. Roughly that same time period, August.

Mr. CLEAVER. In August?

Mr. Cox. Right.

Mr. CLEAVER. Okay.

Mr. Cox. At least that I am aware of.

Mr. CLEAVER. We knew there was a problem on February the
8th. I will be specific. We knew there was a problem on February
the 8th, and appropriators were contacted in August.

Mr. Cox. Well, there may have been other programmatic contacts
with Appropriations. I'm just aware of the meetings that I was in.

Mr. CLEAVER. Well, do you think that they have mistreated you
by sending you here and you're not equipped to answer, for me, the
most critical question. We knew there was a program problem in
February, at the beginning of the year, and we didn’t even try to
contact appropriators to deal with the program until August.

Mr. Wood, can you help me?

Ms. Forrester?

Somebody in the press?

The gentleman over there asleep?

[Laughter]
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Somebody help. I'm just a Methodist preacher. I just want some-
body to tell me how could you know—who can I ask?

Mr. Cox. I will be happy to respond to a specific question.

Mr. CLEAVER. Mr. Cox, I just asked you one.

Mr. Cox. But I don’t know the answer.

Mr. CLEAVER. I just asked you a specific question.

Mr. Cox. I don’t know the answer but I'll be happy to—if some-
one in the Department knows in the program area, I'll be happy
to get that back to you.

Mr. CLEAVER. Okay. My final question is—well, maybe the chair-
woman made a mistake. Were you informed about what the com-
mittee hearing was going to be about?

Mr. Cox. Absolutely.

Mr. CLEAVER. Okay. That’s where my confusion comes in. The
most critical issue, when did you know that there was a problem?

And then when did you try to address the problem, and why did
you wait 6 months to even begin to talk about the problem? Or
help me. Tell me that I'm going—I just want to feel better.

Mr. Cox. What I can tell you is I knew about the problem in Au-
gust. We started working on a solution with the problem with the
General Counsel’s Office.

Mr. CLEAVER. Are you angry at the people who didn’t tell you?

Mr. CoX. I certainly would have appreciated a little earlier warn-
ing.

Mr. CLEAVER. Can you call me and let me know what you're
going to do, what you have done when you get back to see those
people?

No, I am serious. Because people hate their own government and
these people are—these are not rich people who are being im-
pacted. And I just want to know why we—why there was not some
sense of urgency.

Do you think there should have been a sense of urgency?

Mr. Cox. Yes.

Mr. CLEAVER. Are you as angry as—I am just frustrated. I think
I have a good question and nobody answers. I yield back.

Chairwoman WATERS. Thank you very much.

I share the committee’s frustration. I do not think, Mr. Cox, that
you have straightforwardly said to the committee that you have a
policy of under-requesting the appropriations that you need. And in
order to manage your program, you simply make the owners wait
for their payment because you did not request enough money.

As I understand it, in order to fund this program, you need $8
billion in Fiscal Year 2008. Is that correct?

Mr. Cox. No, ma’am, that is not correct.

Chairwoman WATERS. How much do you need?

Mr. Cox. As I explained earlier, the amount of money—there is
no backlog.

Chairwoman WATERS. Just answer me. Answer me. How much
money do you need to fund all of the apartment owners, renew all
of the contracts, and pay them for 12 months without them having
to wait for their money for 2008?

Mr. Cox. We will be able to pay every payment in 2008 for all
the renewals in 2008 with the $5.6 billion that we will get in 2008.
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Chairwoman WATERS. I think you are nuancing. With the renew-
als, Mr. Shays kept asking you if there were back payments.

Mr. Cox. There are no back payments.

Chairwoman WATERS. So you are not $2.5 billion short for 2008?

Mr. Cox. That is correct.

Chairwoman WATERS. How do you get your estimate for 2008?

Mr. Cox. We build it on a project-by-project basis, on a contract-
by-contract basis.

Chairwoman WATERS. And you are comfortable, you are com-
fortable that based on whatever formulas you use that you have re-
quested the correct amount of money to fund the contracts for 12
months without the delays that we are so concerned about now?

Mr. Cox. I am comfortable—to be very clear, I am comfortable
that we can fund those contracts on time in the months in Fiscal
Year 2008. We will fund the increment of the remaining period de-
pending on when those contracts renew in Fiscal Year 2009 as we
get that appropriations.

Chairwoman WATERS. So, members of the committee for 2007,
you are still late, but you expect to be caught up by the end of the
year.

Mr. Cox. This month.

Chairwoman WATERS. This month.

Mr. Cox. This month.

Chairwoman WATERS. And those contracts following October, for
November and December, will be paid on time?

Mr. Cox. Correct.

Chairwoman WATERS. And for 2008 you said you have some—you
are waiting on people to return information to you for the renew-
ables. Is that correct?

Mr. Cox. That’s for the remaining renewals in Q4 of last year,
Fiscal Year 2007.

Chairwoman WATERS. For 2007. So I guess what you’re saying—
you are qualifying this. And you are saying if you do not get that
information back on time, then you will not be able to pay on time.
But that is the only reason that they would not be paid on time.
Is that correct?

Mr. Cox. That is correct.

Chairwoman WATERS. All right. I'm going to—

Mr. Cox. We have those funds available—just to be very clear—

Chairwoman WATERS. I am going to be in touch with everyone
in my district because I am not going to have them be used as an
excuse that they did not get their information back on time to be
paid on time.

Now, you are in this committee, and you are on the record, and
you have just told this committee that according to your formulas
you are comfortable that you have requested the correct amount of
money for 2008 and it is something less than $8 billion. How much
is that amount that you have requested? I should know that, but
I don’t have it.

Mr. Cox. The President’s request was $5.5 billion.

Chairwoman WATERS. $5.5 billion. And $5.5 billion will pay all
of the owners in 2008 12-months’ payment on time.

Mr. Cox. All of the payments that are due in Fiscal Year 2008.
I want to be clear about that. Fiscal year 2008.
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Chairwoman WATERS. All that are due in 2008. Why does that
sound different than what I am saying?

I am asking if all of the owners will be paid on time 12 months
in 2008. And you are saying something different. What is different
between what you are saying and what I am asking you?

Mr. Cox. I will try to be clear if I am not. Any renewal that hap-
pens in 2008 won’t require 12 full months of payments in 2008 be-
cause it depends on when those contracts renew. So if you renew
in January of 2008, you will get 9 payments, 9 months worth of
payments in Fiscal Year 2008. If you renew in June, you will get
5 months worth of payments or 4 months worth of payments.

So what I am telling you is that the payments that are due in
Fiscal Year 2008 we have the funding available in the President’s
request—

Chairwoman WATERS. So if I renew in January, I am going to
provide the units through December.

Mr. Cox. Correct.

Chairwoman WATERS. And I want 12 months worth of payments.

Mr. Cox. Correct.

Chairwoman WATERS. Why am I getting 9 months worth of pay-
ments.

Mr. Cox. You will get 9 months worth of payments in the Fiscal
Year 2008 appropriation and you will get 3 months worth of pay-
ments from the fiscal year—

Chairwoman WATERS. Well, if the fiscal year ends in what? Sep-
tember?

Mr. Cox. Yes, ma’am.

Chairwoman WATERS. Then my money from September to De-
cember is not in the 2008 request. Is that right?

Mr. Cox. That is correct.

Chairwoman WATERS. Why did it take you so long to say that?

Mr. Cox. I apologize. I thought it was clear.

Chairwoman WATERS. No, it is not clear. So if my money is not
there for the 3 months, I have to wait until 2009 to get my money?

Mr. Cox. Correct. But you get payments on a monthly basis.

Chairwoman WATERS. But, but—

Mr. Cox. After the funds are available.

Chairwoman WATERS. But if in fact your technology is insuffi-
cient, and you are slow anyway, and you can’t get the money out
and my renewable is in January and you are 4 months behind,
then when am I going to get my 12 months worth of money?

Mr. Cox. But we are not 4 months behind.

Chairwoman WATERS. Okay. How many months behind are you?

Mr. Cox. We, for the fiscal year issue we had in 2007, as I men-
tioned, there were 1,700 contracts. Those contracts were issued in
September, we have 450 of those left. Actually, now, about—

Chairwoman WATERS. So for 2007 on average, how late were you
with your rental payments, with your payments for our landlords?
Our owners?

Mr. Cox. I don’t know that. I will be glad to ask the Program
Office and get back to you quickly.

Chairwoman WATERS. Yes, but the problem is this: You're telling
us to rely on the fact that you're going to do better, that you are
going to be up to speed on your technology, but you haven’t—you
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said you have started already renewing or rehabilitating or putting
in your new technology.

You were late and that is what has our apartment owners so
upset. These are small business people. These are tiny, oftentimes
small business people. You were late sometimes up to 4 months.
And you are telling us to trust you that your funding on the fiscal
year, not on the whole year, there is going to be some delay with
the latter 3 months that go over into 2009. Plus whatever mistakes
you have with your technology that is not working. So we still have
a problem.

Mr. Cox. Well, I would tell the owners there is no plan to be late
in Fiscal Year 2009. The plan is to be on time in Fiscal Year 2009.

Chairwoman WATERS. Members? We are going to have to take
some very direct action that will help to ensure that this late pay-
ment problem does not continue. I don’t know how to fix it without
the additional dollars that are not requested beyond the fiscal year
at this time. Because of PAYGO, if we request the money now, we
have to find some money to offset it which we should not have to
do because our appropriators would have given you the money if
you had asked for it for the entire 12 months. They would do that,
as I understand it.

We are going to have to find a way to make sure that we do not
continue to allow HUD to use late payments as a way of under-
funding requesting for HUD to make themselves look better and
make themselves look as if they do not need the money, they are
not spending the money. So I kind of get what is going on and we
will try and figure it out.

I do not know whether to thank you for being here or not. But
since you have come and you have spent time, you have made us
jump through a lot of hoops here today trying to figure out what
to 1do about these landlords who are providing poor people a place
to live.

And as was said, we have lost units because there are some peo-
ple who are going to walk away. I hear all the time, “I don’t want
to mess with government. It is too messy. It is too bureaucratic. I
don’t want to do it.” Not only from, you know, the apartment own-
ers but all throughout government. This is what business people
say all of the time. This is supposed to be a business administra-
tion that understands business and supportive of business, so we
do not like this. We do not like this at all. We are going to find
a way.

When I was in State government, I would strip your salary out
of the budget. They do things a little bit different here, but I will
find a way to get to it. Thank you very much.

We are going to go and take three votes.

Thank you very much. I would like to dismiss this panel and we
have 30 days by which to raise questions and get the answers back
in the record.

We are going to call in the second panel and then we are going
to ask your patience while we go and take three votes and then we
will be back.

All right. So if the second panel will get ready, we will introduce
you when we return. Thank you very much.

[Recess]
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Chairwoman WATERS. The Subcommittee on Housing and Com-
munity Opportunity will come to order. I would like to thank our
second panel for your patience, and I am pleased to welcome you
all here.

Our panel consists of: Mr. Michael Bodaken, president of the Na-
tional Housing Trust; Mr. Lawrence J. Lipton, chief financial offi-
cer, Related Management, testifying on behalf of the National
Leased Housing Association; Mr. J. Kenneth Pagano, president and
chief executive officer, Essex Plaza Management, testifying on be-
half of the National Affordable Housing Management Association;
Mr. Donald L. Beebout, vice president, Showe Management Cor-
poration; Ms. Carolann Livingstone, president, 1890 House Tenants
Association, and vice president, Eastern Region of the National Al-
liance of HUD Tenants; and Larry Minnix, president and chief ex-
ecutive officer, the American Association of Homes and Services for
the Aging.

Without objection, your written statements will be made a part
of the record, and you will now be recognized for a 5-minute sum-
mary of your testimony. We will start with Mr. Bodaken.

STATEMENT OF MICHAEL BODAKEN, PRESIDENT, NATIONAL
HOUSING TRUST

Mr. BODAKEN. Chairwoman Waters, Ranking Member Capito,
and selected members of the subcommittee, thank you so much for
inviting me to testify today. And thank you for holding this very
important hearing.

My name is Michael Bodaken and I am head of the National
Housing Trust. We are a national nonprofit dedicated to preserving
and improving subsidized housing with an emphasis on project-
based Section 8 housing.

Project-based Section 8 allows us to fulfill our mission in two
ways. First, as was articulated by a number of people this morning,
project-based Section 8 serves extremely-low-income households, 40
percent of whom are seniors.

Second, project-based Section 8 provides a reliable stream of in-
come for outside investment into the Section 8 properties. Over the
last 10 years, the National Housing Trust estimates over
$700,000,000 of private investment has been made into Section 8
properties through low income housing tax credits, bonds, etc., on
the strength of the annual renewal of the Section 8 contracts that
we have been talking about today.

Project-based Section 8 is not a bi-coastal phenomenon. On page
2 of my testimony I note that over 15,000 project-based apartments
are located in the Members’ districts on this committee alone. And
it is important for us to recognize that it is all over the Nation, and
if we have a problem with a program, it is a national problem.

How did we get here today? We got here fundamentally because
HUD and OMB failed to ask for appropriate appropriations for this
fiscal year. They ran out of funds for Fiscal Year 2007; $1.2 billion,
according to the Trust, was underestimated.

No one asked Mr. Cox the question, but he did concede that they
ran out of money. We believe it was approximately $1.2 billion.

When you compound that amount by the underestimate of what
they are asking for Fiscal Year 2008, well over $2 billion is now



38

needed to put the program back on an annual renewal basis other-
wise they will continue to shortfund the contracts as we discussed.

This phenomenon has not been ignored by Congress. Senator Kit
Bond, the ranking member of the Senate Subcommittee on Appro-
priations for HUD had the following to say.

“Finally I raised one issue that we have not been able to address,
HUD and OMB’s failure to provide adequate funding for Project-
based Section 8. To my colleagues, to OMB and to HUD, I say let’s
get serious.”

The result of not being serious is that owners, people who are
here today, are receiving contracts that say 12 months and they
are receiving letters, and I am going to quote from the letters that
we have received and they are in my testimony.

“This letter constitutes notice that HUD is determined pursuant
to the foregoing provision that sufficient appropriations are not
available to fund your contract.” Again, these letters are in my tes-
timony.”

In South Carolina we were told by the Section 8 contract admin-
istrator, in bold print, “I cannot tell you when the property will be
paid.” This was in September of 2007.

For the first time ever, HUD is short-funding contracts and being
explicit with owners that it does not have the funding. And it is
creating a crisis in the program the likes of which we need to ad-
dress now. It is not merely a paperwork problem. It is not merely
a “technology” problem. It is as the chairwoman has explicitly stat-
ed, their failure to ask for sufficient funds to run the program.

How has our organization suffered? We are now currently behind
some $785,000 as a result of HUD’s neglect. That $785,000 is ex-
hibited in one project, Hazel Hill, which was just given the award
for the best affordable housing preservation project in the Nation
by Housing Finance Magazine. We could not fund the program
with Section 8 and so we took the money out of our proceeds and
put it back into the project.

This is a serious problem for not just us but for the nation. Our
confidence has been badly shaken. And we are not alone. Many
owners of Section 8 contracts that have market rent levels below
the market when not given sufficient incentive by the Federal Gov-
ernment to stay in the program, owners will not stay with the pro-
gram. They will sign a 3 or 5 month contract now. That is certainly
correct. But over time, owners will leave the program if they have
options. And according to our statistics, over 500,000 apartments
have that option.

The time to correct this problem is now. Owners are shaken, resi-
dents are shaken, and investors are very concerned about HUD’s
commitment to this program. We urge you to write the appropri-
ators to urge them to fund—we ask that you ask the appropriators
to do as they have in the past, to fund it appropriately so we can
get back on firm footing. Thank you very much.

[The prepared statement of Mr. Bodaken can be found on page
62 of the appendix.]

Chairwoman WATERS. Thank you.

Mr. Lipton.
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STATEMENT OF LAWRENCE J. LIPTON, CHIEF FINANCIAL OF-
FICER, RELATED COMPANIES, INC. ON BEHALF OF THE NA-
TIONAL LEASED HOUSING ASSOCIATION

Mr. LiprroN. Madam Chairwoman and members of the sub-
committee, my name is Larry Lipton, and I am the chief financial
officer of Related Management. I am appearing before you today on
behalf of the National Leased Housing Association, which for over
35 years has represented owners, managers, lenders, investors,
public officials, and others involved with Section 8 and other afford-
able housing programs.

Related Management is also an active member of the National
Multi-Housing Council and the National Apartment Association,
and both organizations have joined with NLHA in submitting this
testimony.

My company, Related Management, has its headquarters in New
York City and owns and manages about 26,000 units of multifamily
housing in 12 States spread from New York to California. Our Sec-
tion 8 project-based inventory totals 11,287 units in 64 projects.

The Section 8 project-based programs have provided effective and
enduring shelter since their inception for many millions of low-in-
come families. In our opinion, the Section 8 subsidy mechanism is
the most effective housing subsidy ever devised by Congress. It is
an elastic subsidy that can reach the very poorest families and
keep their rent burden proportionately the same as the rent burden
on families with more income.

However, for Section 8 to be an effective program, HUD must
comply with its contractual promise to housing providers to make
timely monthly assistance payments. These assistance payments
cover the difference between the tenant portion of the rent gen-
erally set at 30 percent of the tenant’s adjusted income and the
HUD-approved rents for the project.

The tenant rent contribution generally pays for only a small por-
tion of the costs of running the project including debt service pay-
ments. Without assistance from HUD, a project cannot continue to
operate and serve its tenants.

While HUD has been late sporadically in making payments over
the past several years, this year late payments have been wide-
spread over most parts of the country with nonpayment often per-
sisting for several months.

In the case of our company, for example, we billed HUD in June
of this year $9.8 million in assistance payments for July. Almost
one-third of our bill, or $3.1 million, was not paid by July 31st and
abO}lllt 20 percent, or $2 million, remains unpaid as of September
30th.

One of our projects in San Diego received no funds for the 3-
month period of July through September, for a total of $525,000.
No doubt many smaller ownership entities than ours have been hit
harder than us, but any late payment at any time is indefensible.

Owners do what they can to cope during these periods of non-
payment such as drawing funds from a replacement reserve and
other reserves when possible, borrowing funds, delaying payments
to vendors, and making personal contributions.

We are not sure why these payment problems occurred. We have
no assurances that they will not occur. To protect themselves from
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future late payments, some owners may consider taking several ac-
tions including not making need project repairs, selection of the
highest income tenants legally possible, and perhaps most signifi-
cantly as has been mentioned, planning to opt-out of the Section
8 program.

The late payment problem not only affects the operations of the
project but also makes the preservation of these aging projects
through sales often to nonprofit purchasers that commit to long af-
fordability periods and rehabilitation usually with proceeds from a
low income housing tax credit.

Furthermore, the damage is being compounded by concerns that
Congress will not provide sufficient appropriations for the Section
8 project-based program in Fiscal Year 2008. HUD is responding to
this potential shortfall by entering into renewal contracts that no
longer purport to make a commitment for 1 year of funding but
rather obligate HUD for only a period of a few months with a
promise to extend the short period for an indeterminate further pe-
riod when and if sufficient appropriations become available.

The perception this kind of contract creates is devastating. Until
recently, several years of predictability and stability in the Section
8 renewal process have led purchasers, lenders, and investors in
Section 8 properties to rely on long term Section 8 renewal con-
tracts even though subject to annual appropriations as sufficient
backing for their investment. They assume the appropriation risk
in these contracts because they thought the risk was minimal.
They are not so sure anymore.

Unless the industry has countenance that the government is
committed to adequate and timely funding, the Section 8 inventory
is likely to shrink in size nor will it get the new investment needed
to preserve these projects as affordable housing and keep them af-
fordable far into the future.

What is it that this committee can do to rectify the damage done
to the Section 8 inventory? First, it can exercise close oversight
over the process HUD uses to make Section 8 assistance payments
as well as how budgetary needs are calculated.

Second, a package of amendments submitted to the committee by
the NLHA to remove statutory and administrative impediments to
preserving affordable housing will help facilitate Section 8 renew-
als and sales, rehabilitation, and long-term affordability.

Third, the committee should urge that sufficient appropriations
be provided for Fiscal Year 2008 to avert the use of a succession
of short-term funding obligations by HUD.

I would like to thank you for the opportunity to testify on this
important subject and I will be pleased to answer any questions
you might have.

[The prepared statement of Mr. Lipton can be found on page 164
of the appendix.]

Chairwoman WATERS. Thank you very much.

Mr. Pagano.
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STATEMENT OF J. KENNETH PAGANO, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, ESSEX PLAZA MANAGEMENT, ON BE-
HALF OF THE NATIONAL AFFORDABLE HOUSING MANAGE-
MENT ASSOCIATION

Mr. PAGANO. Thank you, Chairwoman Waters, for holding this
hearing and for the leadership you have taken on this important
issue.

My name is Ken Pagano and I am honored to be here today to
speak on behalf of the National Affordable Housing Management
Association. I am also president and chief executive officer of Essex
Plaza Management Company of Newark, New Jersey, and presi-
dent of NAHMA'’s regional chapter in New Jersey, Affordable Hous-
ing Management Association.

The summer of 2007 has bought a HAP payment crisis which is
unprecedented in scale and duration. The problem was not limited
to contract renewals. There were live unexpired contracts that were
not paid for. Properties went on from 1 to 3 months without receiv-
ing HAP payments. Some were owed hundreds of thousands of dol-
lars.

Like many of our industry colleagues, NAHMA believes these
problems were caused by insufficient Fiscal Year 2007 appropria-
tions for project-based Section 8 contracts and from the failure of
HUD and OMB to submit an adequate funding request to Con-
gress.

The result has produced a crisis of confidence in the program for
owners, investors, and vendors. The cost of operating project-based
Section 8 properties has increased as a result of the late HAPs. De-
spite many years of timely payments, vendors are now asking for
up-front deposits and I have lost discounts because I was not able
to pay them on time. Banks as well as vendors are charging late
fees. My properties have paid between 12 and 18 percent in late
fees for water, sewer, and tax payments in New Jersey because
HUD did not pay us on time.

Maintenance and services to tenants have also been cut back in
my properties due to the funding delays. For example, we have had
to cut the hours of the Neighborhood Network Community Learn-
ing Centers on the properties. We have also had to defer scheduled
work outlined in the mark-to-market process because the money
was needed to make debt service payments. We have also had to
defer general maintenance and cut back on other supportive serv-
ices.

As another example, a NAHMA member in Louisiana was not
able to move Katrina evacuees into vacant apartments this sum-
mer because without the HAP payments from HUD, the property
did not have the necessary funds to prepare the units for occu-
pancy.

For all of these reasons, opting out is looking better to owners.
HAP payments have been chronically late for years and the fund-
ing may not even be dependable in Fiscal Year 2008.

The Senate’s HUD appropriation bill will cut funding for contract
renewals as the Administration requested and we fear even the
modest increase provided by the House over the President’s request
will not be enough.
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Despite the chaos this summer, the Administration has not re-
vised its budget request. Likewise, HUD is asking owners to sign
Section 8 contracts that obligate funding for less time than the
term of the contract.

For example, the language in a 12-month contract may state,
“HUD is providing $350,000 which is sufficient to fund HAPs for
perhaps 4 months of the renewal contract term.” The contracts say
more funding will be added to the contract when appropriations are
available. But the question in everybody’s mind is what happens if
the appropriations do not become available?

The short term or incremental stop-and-go financing has become
a funding debate. Late HAPs are an expected and seemingly ac-
cepted part of operating project-based Section 8 housing. That is
just wrong. HAP contracts are legal contracts. It is incumbent on
the Federal Government to have the necessary funding in place to
pay owners on time and in full, just as it is the owner’s responsi-
bility to provide safe, decent, and sanitary housing for the tenants.

All things considered, it is not hard to understand why owners
and limited partners are asking me, “Why am I still in this pro-
gram,” when they are being approached by investors who would
like to convert the properties to condominiums and market-rate
units. It is hard to convince owners on the benefits of continuing
in the project-based program when operating costs are increasing,
returns are diminishing, and a property risks default on the mort-
gage if the HAP is late.

If owners leave this program and if nervous investors walk away
from preservation deals because they have lost faith in the depend-
ency of the Section 8 funding, the low-income families who need
this housing most will lose it. And the tragedy of this situation will
be that it is entirely avoidable.

Clearly it is time to change “business as usual.” NAHMA respect-
fully offers four recommendations to fix the HAP problems: First,
we strongly urge Congress to stabilize funding by providing the
necessary appropriations to pay the full 12-month increments of
HAP contracts in Fiscal Year 2008; second, the Administration,
HUD, and OMB must address regulatory issues that cause or con-
tribute to late payments; third, we are asking Congress to amend
the enhanced voucher statute to make these tenant protections
available when the HAP payment stop for any reason; and finally,
NAHMA strongly urges Congress to create a disincentive for late
payments by passing legislation that requires HUD to pay owners
interest on late HAP payment after the payment is 10 days late.

This concludes my statement. I thank you, Chairwoman Waters,
for the opportunity to testify today, and I would be happy to an-
swer any questions.

[The prepared statement of Mr. Pagano can be found on page 193
of the appendix.]

Chairwoman Waters. Thank you very much.

Mr. Donald Beebout.

STATEMENT OF DONALD L. BEEBOUT, VICE PRESIDENT,
SHOWE MANAGEMENT CORPORATION

Mr. BEEBOUT. Madam Chairwoman and members of the sub-
committee, my name is Donald Beebout, and I am vice president
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of Showe Management Company, based in Columbus, Ohio. I thank
you for this opportunity to talk about the late HAP payments.

I have over 34 years experience in affordable housing, 7 with
HUD and 27 years with the Showe Management Company. Our
company, Showe Management Corporation, owns and manages
5,000 units in Ohio, Texas, New Mexico, and Hawaii. Our Section
8 project-based inventory is 2,500 units in 30 properties.

Our company is very concerned that the late HAP payments
have become a chronic problem at HUD, not just an occasional
delay at one or two properties at contract renewal. In the past sev-
eral years, the number of delays and the length of delays have in-
creased. In the most recent delay that occurred in July and August
of this year, we did not receive the July and August HAP payments
on 18 of 30 Section 8 properties until mid to late August. These
late payments totaled $1,260,000. Delays in these HAP payments
required our company to borrow funds from other corporate entities
in order to pay the mortgage payments and the property vendors.

We were originally informed that we would receive the July and
August payments during the first 5 days of August. We actually re-
ceived these payments in late August. In the past, our company
has been reluctant to withdraw funds from reserves for replace-
ment accounts because we would incur withdrawal penalties on
certificates of deposits, in some cases loss of principal on Treasury
Bills and notes due to sales prior to maturity. However, because of
the lengthy delays and the amounts involved, we had to withdraw
funds and incur these penalties.

In addition to the time and expense for repair and reserve re-
placement requests, we also incurred additional costs in reinvesting
these funds after the HAP payments were finally received. Accord-
ing to HUD these delays were due to shortfalls in funding. In fact,
some of our contracts that are currently being renewed are being
renewed for less than one year. That only compounds the problems
since it takes HUD 6 to 8 weeks to process contract renewals and
amendments.

It is our understanding that the shortfall problem will be worse
in Fiscal Year 2008 since HUD is estimating a $2 billion shortfall
based on proposed levels.

I am requesting that HUD fully fund the $8 billion needed to
adequately fund the project-based Section 8. HUD should consider
appropriating funds for the entire contract term since this will re-
duce time and paperwork and the properties will be able to retain
the owner’s participation and allow for more favorable financing.
Most original HAP contracts were funded for the entire period.

In addition, HUD should adequately fund contracts and HUD
needs to use modern technology to reduce the time in processing
contract renewals and payments. The Department should also be
required to pay owners penalties plus interest for late payments.
If I am late paying my Federal taxes, I am charged a penalty plus
interest. There must be some penalty assessed or I do not think the
problem will get fixed.

After hearing what I heard today, it does not appear that the
problem is going to get fixed anytime soon and certainly one of our
options would be to opt-out on some of our properties, but certainly
that isn’t what we want to do but after the frustrations of this
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summer, I think that some of our owners are asking us why are
we still in this program. Thank you again for the opportunity to
testify about the late payments and I would be glad to answer any
questions.

[The prepared statement of Mr. Beebout can be found on page 54
of the appendix.]

Chairwoman WATERS. Thank you very much.

Ms. Carolann Livingstone.

STATEMENT OF CAROLANN LIVINGSTONE, PRESIDENT, 1890
HOUSE TENANTS ASSOCIATION, AND VICE PRESIDENT,
EASTERN REGION OF THE NATIONAL ALLIANCE OF HUD
TENANTS

Ms. LIVINGSTONE. Thank you, Madam Chairwoman. On behalf of
1.5 million families, and elderly and disabled tenants in project-
based Section 8 housing, NAHT thanks the subcommittee for re-
sponding so quickly to our request last month for this hearing on
the Section 8 funding crisis.

For me and my 9-year-old son, Section 8 housing is literally a
matter of life and death. Like many thousands of the Section 8
families that I represent across America, I was once homeless. I
lived on the street for 1%2 years. Section 8 housing provided the
vital step up for me so I could stabilize my life, provide a decent
home for my son, find a job at the local church, and go back to col-
lege to move up and out of poverty.

If HUD cuts off Section 8 and we tenants are forced to pay the
difference in our rents, it could mean an overnight increase of 3 to
4 times what we are paying now. The National Alliance of HUD
Tenants has already received reports of owners doing exactly that
in New York, Pennsylvania, and Ohio.

To give one example, a disabled tenant in Philadelphia faces an
overnight increase from $198 to $1,015 in his monthly rent if HUD
cuts off funds anytime after December. And I would like to add to
my written testimony a copy of his lease that he was forced to sign.

Today more than 90 percent of the project-based Section 8 units
are subject to annual appropriation by Congress. If Congress and
HUD do not provide an extra $2.5 billion toward the $8 billion
needed in 2008, then 30 percent of these households, that is
470,000 of us, could lose our homes overnight.

The NAHT Board met with HUD officials on September 14, 2007,
and I was in that meeting. We met to find out what was happening
to our homes. Their explanation of the funding shortfall was upset-
ting to say the least. They said that no one at HUD had any idea
how much money was actually needed to fully fund all the Section
8 contracts for a year.

HUD now admits the gap is $2.5 billion, but neither HUD nor
OMB will make an official request and President Bush has vowed
to veto even the inadequate HUD appropriation bills.

Madam Chairwoman, the inability of the Administration to an-
ticipate or request the needed funds is deeply disturbing. These
people are playing with our lives and our quality of life. Obviously,
a $2.5 billion shortfall in 2008 will result in mass displacement and
homelessness as owners are forced to opt out of the program.
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We tenants need to know what will happen if funds are suddenly
cut off in the middle of a Section 8 year contract. Will we receive
a one-year notice from HUD and/or the owners before the rents go
up? Will we receive enhanced vouchers to cover rent increases?
How will these vouchers be funded? Will HUD allow owners to ter-
minate leases if Section 8 funds are not available and we cannot
afford to pay the rent?

We ask the subcommittee to get written answers to these ques-
tions from HUD as soon as possible.

NAHT tenants and affiliated local organizations across the coun-
try are already reporting adverse effects of the late payments. In
my own building, all repairs have stopped, maintenance has been
on part time, and the management only comes in twice a week
now.

Delayed or short-funded Section 8 payments can only lead to
even worse conditions, lower REAC scores, and potential HUD en-
forcement or even termination down the road.

The Nation has already lost at least 350,000 units of affordable
housing since 1996 due to owner opt-outs and prepayments. Own-
ers in high-market areas are facing funding uncertainty or termi-
nations by HUD will almost certainly opt-out of the program.

HUD’s proposal to shortfund Section 8 contracts is not the an-
swer but perhaps the worst impact is the gnawing fear that I feel
and my fellow tenants feel of becoming homeless, possibly for the
second time.

In my State of Rhode Island, the one large homeless shelter has
been demolished. As I look out my living room window, I can see
people at night sleeping on the sidewalk in downtown Providence.
Last night, there was a woman out there with a child. What will
happen if HUD cuts off funds and more are sent to the streets?
That could easily be me again.

I am asking for all of us that Congress and HUD please solve
this crisis now. Thank you, Madam Chairwoman.

[The prepared statement of Ms. Livingstone can be found on page
173 of the appendix.]

Chairwoman WATERS. Thank you very much and a copy of the
lease that you have requested to be placed in the record shall be
placed in the record without objection.

Ms. LIVINGSTONE. Thank you.

Chairwoman WATERS. Thank you very much.

Mr. Minnix.

STATEMENT OF LARRY MINNIX, PRESIDENT AND CEO, AMER-
ICAN ASSOCIATION OF HOMES AND SERVICES FOR THE
AGING

Mr. MINNIX. Yes, ma’am. Thank you very much for the oppor-
tunity. I represent not-for-profit aging service providers of all
kinds, 5,800 nationally. The largest single subgroup is low-income
affordable housing. Most of those are sponsored by religious organi-
zations and labor with other groups like the Masons and so forth.
We have been doing this for a long time and we are as good of
stewards of those funds over time as you would find.



46

The facts you have heard here—this is all real. It is all the truth.
We spent the morning listening to obfuscation and we are spending
the last half hour listening to the truth.

You have my testimony; it has a bunch of facts that I will not
reiterate. Let me respond at two or three levels. One is that this
conversation that you all are having today is going on in these fa-
cilities that are not funded with secretaries and offices, administra-
tors, residency company and vendors who come in and demand
cash payments, people trying to reassure residents and their fami-
lies that they are not going out of business. So this is a very real
conversation that takes place there.

I wish every one of you could send a staff person to spend a day
in one of these facilities and watch what happens when you are
trying to defend yourself to people to whom you are accountable for
your financial obligations and see what occurs.

I have Bethany in San Francisco that was stopped in the middle
of asbestos abatement because they ran out of money. Now, you
can imagine what that does to an environment. Some in Mr. Shays’
district, he has 50 or 60 of these facilities, Catholic organizations,
that got to the point that they had to lay off staff and cut their
health insurance until they could go out and gin up contributions
in the community. So there are all those kind of stories that go on
and on.

What we hear internally is that HUD blames you for not pro-
viding the money. Sometimes they blame the State agencies. You
ought to hear that ring-around-the-rosy sometime when you are in
an office trying to get paid and listening to somebody from the
State blame Washington, and somebody in Washington blame the
State. You could make a sitcom out of it if it were not so tragic,
so there is ring-around-the-rosy.

Everybody blames OMB. People at HUD say, “We have been told
by OMB not to ask for money because you are not going to get it.”

The truth is that we are perhaps $2.5 billion short. Not to catch
up in my world and your world, that’s called kiting. We would not
be permitted to get away with that.

There are in my view the issue of the ideological, that is the big
dead elephant in the room Mr. Ellison brought up. There are peo-
ple who view these programs as welfare handouts as opposed to in-
vestment in people. This has been one of the most successful pro-
grams in the 40-year history of the Great Society. There are 10
people on the waiting list for every one of the things that is occu-
pied. What business would not want 10 times the customers wait-
ing to get in?

Studies are beginning to show that it keeps people out of nursing
homes and keeps them out of emergency rooms. These are great
programs.

Four things are needed. One is integrity to meet the obligations
of the United States of America to these projects. Number two, a
competence at the Department of Housing and Urban Development
and related agencies to manage this thing. This is a very manage-
able problem. These are predictable businesses. The revenue is pre-
dictable. There are computer programs that will tell you out 10
years when you need to replace everything from roofs and air con-
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ditioning to the welcome mat in the front. It is a very predictable
stable business, and it can be managed well.

The third thing that is needed is $2.5 billion to catch up. And
then after that you can predict what these projects will cost and
what it is gong to take to do it. And any investment in a commu-
nity if you think of it as investment instead of one more ideological
welfare scalp on somebody’s belt, if you think of it as an invest-
ment, it is a great program.

And why, if this program were a child in an emergency room in
a hospital, the diagnosis would be failure to thrive. And we all
know what failure to thrive is caused by, inattention by people who
are supposed to be caring about these issues.

This is a solvable problem, and I commend you for drawing at-
tention to it. We cannot let incompetence and obfuscation wreak
havoc—incompetence is expensive. It is more expensive than com-
petence and we cannot let the Administration get away with this
where people keep fingerpointing. People are getting hurt out
there. Thank you.

[The prepared statement of Mr. Minnix can be found on page 181
of the appendix.]

Chairwoman WATERS. Thank you very much. It is time for ques-
tions and to tell you the truth, I do not have any. I am clear. I am
very clear based on the testimony of the first panel, based on your
testimony, it is very clear to me what we need to do.

And let me just say that you heard the members of the panel on
both sides of the aisle ask very probing questions and really dis-
played their dissatisfaction with the combination of incompetent
and a lack of asking for the right amount of money in order to pay
our apartment owners and managers on time.

And so when we left here on break, I had an opportunity to
speak with the chairman of the Financial Services Committee,
Chairman Frank, and he told me he already had some ideas about
what we need to do and how we need to do it.

While we know that we need to come up with the additional
money because it was not requested in the budget, now to fix it
under PAYGO we would have to find the comparable amount of
money someplace else in order to fund it. Without doing that, there
are some other ways. Maybe we can approach this through supple-
mental or emergency, etc., and I am sure that we will be willing
to look at all of that.

And, of course, we need to follow up on the competence issue and
the technology to make sure that they certainly have the ability to
do the renewables and other kinds of things that are necessary in
order to be timely in the payments. But I am convinced just having
been involved in this hearing this morning that we are all com-
mitted to correcting this problem.

We do not like it. We do not think it is fair. We do not want to
lose more units. We need to expand the number of units that are
ilvailable to families that are looking for safe and secure places to
ive.

So allow me to just use my time to thank you for being here, and
to thank you for being involved in the program. We would like to
encourage you to stick with us. We are going to make it right.
Thank you very much.
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I will turn it over to Ms. Capito.

Mrs. CAprTro. Thank you and I would like to join in the senti-
ments of the chairwoman in terms of having an eye-opening experi-
ence here this morning to listen and to hear the sort of verbal
dancing around the issue that we have heard.

I want to ask two questions. First of all, Mr. Lipton, you said
that you have 64 properties. Is that correct?

Mr. LIPTON. Sixty-four projects.

Ms. CAPITO. Sixty-four projects of which—

Mr. LipTON. Sixty-four projects and about 11,300 units of hous-
ing.

Ms. CAPITO. And you mentioned that maybe half of those—I can-
not remember the exact number, 20 of them had late payments
through the summer?

Mr. LipTON. Fiscally about a third of the payments were late,
yes. We billed in the month of June almost $10 million and over
$3 million of that was late.

Ms. CaPITO. As you look through your different projects, is there
any way for you to predict which projects are going to get late pay-
ments and which are not?

Mr. LipTON. There is not. We were just among ourselves, the
panel, discussing that during the break that we had and we are
completely at a loss to understand how it is that I can have
projects, for example, in one county that received funding and in
the next county, they do not.

Ms. CApITO. Is there ever an instance where you might get par-
tially paid?

Mr. LipTON. There have been instances on renewal contracts
where HUD knew that funding was going to be short and we have
received partial payments. But, again, I think the renewal issue is
separate from the issue of not having sufficient funds to cover the
obligations of the existing contracts.

Ms. Capito. Okay. The other question I have is the shortfall
amount. We have heard somebody mention, I think, $2 billion, and
somebody else mentioned $2.5 billion. And then Mr. Cox this morn-
ing said zero. That was my understanding of what he said. He said
that HUD would have the money to meet the obligations. I mean
that is a pretty wide variance.

Just so I understand this, and I asked the chairwoman to clarify
for me and she did, but I want to make sure I understand the dif-
ference in what we are talking about here is he is talking about
say if you renew in January and you are paid through September,
that is considered a 9 months and so that would not be included—
the extra 3 months there would not be included in the 2008. So if
you extend 12 months, that is where you get to the $2.5 billion. Is
that correct?

Mr. BODAKEN. I was the one who said $2.5 billion. Yes. The an-
swer is it is an under-obligation of this year which they—it is $1.2
billion under-obligation of this year and it is $1.3 billion doing the
January-July. So, for example, if you were going to renew in July
of next year, they would give you 3 months. You sign a contract.
It would appear that with $5.6 billion, you would be able to fund
the contracts through that fiscal year, but you would have year-
long contracts which you could not fund after that fiscal year
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ended. So this problem will just be kicked down the road by them.
So it is a combination of them underestimating for this fiscal year
and that which makes the $2.5 billion.

Ms. CapiTOo. Mr. Pagano.

Mr. PAGANO. The other thing that they left out and we have all
experienced, existing contracts that have nothing to do with renew-
als that are running out mid-term. We had contracts that were not
going to renew until Fiscal Year 2008 that stopped payments in
July and August of 2007.

Now that is another issue and I stopped Mr. Cox on the way out
and said, “We had contracts in two States that were not expired,
they were not being renewed and you stopped payments in July.”

He said, “That should not have happened.”

Ms. CAPITO. That is in the Section 8 housing?

Mr. PAGANO. Yes.

Mr. BODAKEN. We had that as well.

Ms. CapiTo. Well, it is hard to fathom really. I want to thank
you, Ms. Livingstone, for your advocacy for the tenants and for
your bringing your real-life story to us.

I know it brings great meaning, I think, to all of us to know that
even though you are not our constituent, you really are our con-
stituent because we have many just like you who are using the Sec-
tion 8 housing and enhancing your life for you and your child. So
I appreciate you for bringing that. Thank you.

Ms. LIVINGSTONE. Thank you. And it also makes me concerned
about HUD’s cavalier attitude toward the fact that it is people that
we are really talking about here. Every one is using the word,
“units” and “tenants” and the dollar signs, but it is really people
we are talking about. It is people’s lives. And 79-year-old women
cannot be put out in the street if they do not have anywhere to go.
This is not, you know, it is just people’s lives and I really appre-
ciate the opportunity to be able to say that. Thank you.

Chairwoman WATERS. Thank you very much.

Mr. Green.

Mr. GREEN. Thank you, Madam Chairwoman.

I would like to associate myself with the comments of the chair-
woman and the ranking member.

I would like to add to what you have said, Ms. Livingstone, that
it is about politics as well. People and politics. Here is what is
going on. HUD understands that they should fund the contracts for
12 months as they have been written. Their lawyer has said so.

They have refused to get a written opinion because they will
have to follow that written opinion. So they are still trying to par-
tially fund these contracts.

They want to partially fund the contracts because they do not
want to ask us to provide money that might require PAYGO to kick
in. Meaning HUD does not want to be the Department from the
Administration that comes forward and says, “We need more
money to fund the programs, the contracts that we have obligated
ourselves to because if we do this,” if they do this then we would
say, “Okay, HUD, we will do it but we are going to let everybody
up here know, which would include both sides, that PAYGO is
going to have to kick in.” And I am using the term, kick in, mean-
ing we would have to honor the PAYGO rule. And if we honor the
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PAYGO rule, then that means that HUD would be charged with—
we might ask, but HUD would be charged with having asked us
to do something that this Administration does not want to do and
that is provide the additional tax dollars necessary to fund a need-
ed program. So that is the politics.

They are trying as best as they can to dance around this, not
honor—their own lawyer has said you have to honor these con-
tracts for 12 months and they are trying to avoid honoring these
contracts for 12 months. About politics and about the lives of peo-
ple, I regret that we find ourselves in this position right now.

I sincerely believe that this chairwoman is going to do what she
can to correct this problem. I believe it in my heart. I have seen
her in action and this ranking member is sensitive to it and I think
the rest of us will fall in line and we are going to do what we can
to be of assistance to make sure that we get it done.

One quick question: It is my understanding that HUD is to
spend about $10 million annually from the project-based Section 8
program to ensure that tenants are informed and involved in the
decisions that affect them. My question is, are you getting ample
notice of what is happening? Timely notice of what is happening?
Or are you finding out by some sort of grapevine, if you will, as
to what is going on? Are you getting the notices? Because this pro-
gram has not been funded as it should be, as I understand it.

So let me ask, Ms. Livingstone, let’s start with you. Are you get-
ting the notices?

Ms. LIvINGSTONE. No. That was part of my oral speech that I left
out so that I could honor my time limit. Section 514 of MAHRAA
authorizes HUD to spend up to $10 million annually for this pur-
pose, but HUD has failed to spend any of the funds since 2002.

The Section 514 Stakeholders convened by HUD have rec-
ommended $1 million for the National VISTA Program as the
quickest way to get the resources to the tenants to get them orga-
nized.

Unfortunately, Commissioner Montgomery has rejected this re-
quest. We were going to ask that the subcommittee adopt legisla-
tion recommended by the stakeholders at the soonest opportunity
and ask Commissioner Montgomery to work with NAHT so we ten-
ants can better cope with the crisis.

In Rhode Island, I have a tenant project run—Rhode Island HUD
Tenant Project which is funded by HUD money right now in orga-
nizing, but they are constrained to only be able to work with at-
risk properties.

What the definition of at-risk is kind of nebulous, so con-
sequently they are working with one high-rise at this point in time
when there are 8 or 10 that do need the help of paid organizers
to learn how to organize.

Mr. GREEN. Thank you.

My final comment 1s to Mr. Minnix: I think you are imminently
correct. It is solvable, but HUD is refusing to acknowledge that it
even exists, that the problem exists so as to say there is no prob-
lem to solve. But we know that it exists.

Mr. MINNIX. That is exactly right. I am glad to hear you know
that it exists. This is a problem that has been under the surface
for a number of years.
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When I was back in the project manager world where I came
from, I remember a HUD person telling us when we just wanted
to get a new roof that we had to be near bankruptcy before they
would release the funds.

I had a prominent HUD official in recent years say the solution
to all this housing stuff is for people to go to work. And we said
with some other faith-based leaders, “What jobs do you expect 80-
85-year-olds to begin to seek?”

“Oh, well, we are not exactly talking about them.”

That is what makes us think this is some kind of under-the-sur-
face ideological conflict that has to see the light of day.

Mr. GREEN. Well, Mr. Minnix, we spend $229 million a day on
the war. If we can spend $229 million a day on the war, we can
take care of our people who have demonstrated a need for this
housing and I think it is time for us to get about the business of
getting it done.

Mr. MINNIX. Mr, Green, if I may follow up? If you begin to look
at not just elderly, but disabled populations, somebody had better
be giving some thought to a national housing plan to help deal with
some of the people who are going to be coming back from this war
because everybody, unless you are homeless, needs someplace to
live every night and is that not a national moral responsibility? I
believe it is.

Mr. GREEN. Thank you. I have to yield back now because I am
out of time. Thank you.

Chairwoman WATERS. Thank you very much.

Again, I would like to thank our entire panel for being here
today. And I would like to thank all of the members who have
stayed with us today as we tried to really understand what is going
on over at HUD.

The Chair notes that some members may have additional ques-
tions for this panel which they may wish to submit in writing.
Without objection, the hearing record will remain open for 30 days
for members to submit written questions to these witnesses and to
place their responses in the record. Let the record reflect that the
Chair has requested that Mr. Cox and HUD present us with a writ-
ten copy of the legal opinion regarding the partial funding of hous-
ing assistance payments within 30 days.

Are there any more submissions for the record?

If there are no more submissions for the record, this hearing is
adjourned. I thank you all very much.

[Whereupon, at 1:20 p.m., the hearing was adjourned.]
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TESTIMONY OF DONALD L. BEEBOUT

TO THE SUBCOMMITTEE
ON HOUSING AND COMMUNITY OPPORTUNITY

HEARING ON WEDNESDAY, OCTOBER 16, 2007, 10:00
AM.

Madam Chairperson and members of the subcommittee:

My name is Donald Beebout. I am the Vice President of Showe
Management Corporation, based in Columbus, Ohio. I thank you for
this opportunity to testify about the late HAP payment problem.

I have over 34 years’ experience in the affordable housing industry, 7
years as a HUD employee and 27 years with Showe Management
Corporation,
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Question 1) In what way does your company use the project-

based rental assistance program?

Answer 1) Our company, Showe Management Corporation, owns
and manages 5,000 units in Ohio, Texas, New Mexico and Hawaii.

Our Section 8 project-based inventory is 2,521 units in 30 properties.
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Question 2) What is your understanding of the reasons behind
why the Department has been unable to make HAPs
in a timely fashion? How does the current situation
with late HAPs compare to prior years in which
HAPs were late? When were you informed about
this year’s late HAP situation? In your opinion,
were you informed in a timely fashion?

Answer 2a)

a)
b)

<)

My understanding of the reasons why the Department has
been unable to make HAP payments in a timely fashion
are as follows:

The Department has had shortfalls in

funding.

The shortfalls have resulted in underfunding of
properties’ HAP contracts, and in some cases, short-term
contracts (contracts less than 1 year.)

It takes the Department approximately 6 to 8 weeks to
process contract amendments or a new contract.

Answer 2b) Comparing current situation to prior late payments: In the

Answer 2c)

past, delays were usually at contract renewals, and rarely
due to midcontract shortfalls. The shortfalls and delays
usually involved one or two properties. The July and
August delays involved 18 properties and approximately
$1,260,000 in HAP payments.

We were informed about some of the late payments a few
days prior to the dates that they are usually received.
(The payments are usually received between the 1¥ and
5" day of each month.) For some properties, we were
never informed about the delays. After inquiring with
the Department we were informed that most late
payments would be received by early August. We
actually received most of the late payments in mid- to
late August.

Answer 2d) In my opinion, we were not informed in a timely fashion.
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Question 3) How has your company been impacted by the late
HAPs?

Answer 3)

a)
b)

©)

d)

€)

g)

h)

i)

The late payments have cost us valued time and money.
Some examples are as follows:

Staff time in preparing Reserve for Replacement requests

Loss of interest income on Reserve for Replacement
investments

Penalties on early withdrawal of Reserve for Replacement
investments

Loss of principal on Treasury Bills/Notes due to sale prior to
maturity

Additional investment fees and staff time incurred in re-
investing the Reserve for Replacement funds after the late
HAP funds were received

Interest cost incurred on funds advanced by the Management
Company or Owner while waiting on Reserve for
Replacement withdrawal

Interest costs incurred for advancing funds for utility
reimbursement checks for residents, so that their utilities were
not disconnected

Late payments on Section 202 properties; the mortgage
payments are deducted form the HAP payments, so the
properties incurred late fees

If there is a receivable from the Department and a loan from
another entity due to late HAP payments on the year-end
audit of financial statements, we sometimes receive letters
from the Department threatening us with sanctions for
borrowing money without the Department’s permission and
questioning why we are behind in our HAP payments. This
not only adds insult to injury, it wastes time and money by
creating additional correspondence.
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Question 4) How have late HAPs changed your perception of or
confidence in the project-based rental assistance

program?

Answer 4) My confidence has been dwindling for some time, as the
late HAP payments problems have become chronic,

where in past they were just once or twice a year.
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Question 5) In your opinion, how will late HAPs impact the
future stability of the project-based rental assistance
program, including any impact on future investment

by lenders in project-based properties?

Answer 5) There is already a bad perception of Section 8§ housing by
lenders, insurance companies and the general public.
Companies like Showe Management Corporation have
worked hard to change this perception. Without
assurances that these properties will be fully funded and
payments made on a timely basis, there is no doubt that
this will have a negative impact on lenders and investors.
I personally would not, nor would any principal in our
company, invest in a Section 8 property until I could be
assured that HAP contracts are fully funded and HAP

payments are made on time.
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Question 6) In your opinion, how should the Department resolve the
current funding situation? Is “short-funding” contracts
a feasible alternative to fully funding them for 12
months?

Answer 6a) In order to resolve the current funding situation, the
Department should do the following:

1)

2)

3)

4)

Provide Congress with accurate estimates of funding
needs. In addition, Congress and the administration
should fully fund the contract needs. It is my
understanding that the administration and the Senate
has requested $5.5 billion and the House $6.2 billion.
The Department has acknowledged that the funding
gap for 2008 is approximately $2 billion. The actual
need, according to the Department, is $8 billion.

The Department should be required to pay Owners a
penalty, plus interest, for late payments. If I am late
paying my federal taxes, I am charged a penalty plus
interest. If I am late paying on a HUD-insured
mortgage, I am charged a late fee. There must be
some penalty assessed, or the problem will not get
fixed.

HUD needs to use modern technology for the renewal
and HAP payment process. If our company’s
payment process and contract renewal process was 6
to 8 weeks, we would be unable to get anyone to
provide goods or services to the company, and we
would be unable to obtain any credit due to a poor
credit rating.

HUD and/or Congress should create a task force,
made up of HUD employees and industry
professionals, to provide recommendations on how to
streamline the payment process. The task force should
provide recommendations on how to reduce the cost
of the Section 8 program.
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Answer 6b)In my opinion, short-funding contracts is not a
feasible alternative to fully funding them for 12
months. The short-funding of contracts doubles the
amount paperwork and in many cases increases the
number of delays because of the 6 to 8 week
processing time for renewals and new contracts. In
addition, short-funding of HAP renewals causes
uncertainty for both Owners and residents. Congress
should consider appropriating funds for the entire
contract term. This will reduce time and paperwork,
and properties will be able to retain Owner
participation and allow for more favorable
financing. Most original HAP contracts were funded
for the entire contract period.
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National Housing Trust to House i on Housing and Community Opportunity (October 17, 2007)

Chairwoman Waters, Ranking Member Capito and members of the Subcommittee, thank you for
inviting me to testify today. My name is Michael Bodakcn. I am the President of the National Housing
Trust (“the Trust) a national nonprofit organization formed in 1986, dedicated exclusively to the
preservation and improvement of existing affordable housing. Our Board of Directors includes
representatives of all major interests in the preservation area, including tenant advocates, owners and
managers, state housing agencies, national and regional nonprofit intermediaries, housing scholars and
other housing professionals who care deeply about protecting this irreplaceable resourcc.

The Trust serves as a preservation clearinghouse to the public and private sector. In addition to its
public policy and program monitoring role, the Trust’s loan fund, National Housing Trust Community
Development Fund, provides loans to other nonprofits to finance housing preservation. Finally, ina
joint venture with the Enterprise Foundation, thc Trust has preserved and improved through real estate
development many properties supported by project based Section 8. Over the past decade, the Trust’s
technical assistance, lending and ownership activities have helped save nearly 20,000 apartments in over
40 states. More than 85 percent of these apartments are existing HUD insured and/or subsidized,
multifamily housing including Section 236 and 221(d) (3) BMIR properties, properties very much
affected by the current Section 8 shortfall and late HUD payments,'

Pursuant to the Committee’s request, our testimony today follows the questions provided to the Trust.

1. In what way does NHT use the project based assistance program to serve low
income families.

NHT’s affiliate, NHT/Enterprise Preservation Corporation, has developed and owns project based
Section 8 apartments in Illinois, South Carolina, North Carolina, Virginia, and Washington DC. Project
based Section 8 allows NHT/Enterprise to provide housing to extremely low income households. The
average income of residents in the project based housing owned by NHT/Enterprise is less than
$15,000/annually. Without the project based Section 8 assistance, provided by the annual Section 8 HAP
contract, we could not fulfill that part of our mission.

NHT/Enterprise typically uses low income housing tax credits and bonds to rehabilitate project based
Section 8 housing. Attached at Exhibit 1 are property descriptions and photos of some of
NHT/Enterprise’s recent property acquisitions and rehabilitations. In each case, NHT/Enterprise
provided a significant rehabilitation to the property through the use of low income housing tax credits as
well as added additional support services to the families who live in the property. As you can see from
these photos, project based Section 8 housing is a unique housing resource that should be preserved.

The project based Section 8 program serves NHT/Enterprise and the residents in another way that is not
like any other HUD housing program: by providing consistent, predictable, stream of resources through
the HAP contract, NHT/Enterprise and other owners can engage the private sector in securing billions
to help rehabilitate and preserve this unique federal investment. That is why it is so important that HUD
and the government make clear that Section 8 HAP contracts will be funded appropriately, i.e. fully and
annually.

! The National Housing Trust and NHT/Enterprise are supported by the John D. and Catherine T. MacArthur Foundation. The Foundation
has supported leading housing developers and others working to finance affordable housing preservation. A core premise of that support is
not only that stable, affordable rental housing matters to the well being of individuals, families and communities, but also that it requires
first and foremost stable, financially sound owners. To engage in the affordable housing business, owners must be assured that the
government won't default on its obligation to fully reimburse owners under their Section 8 contracts.

Page 2 of 10



64

National Housing Trust to House it on Housing and Community Opportunily (October 17, 2007)

The table below provides how HUD’s policy will affect Section 8 buildings in each of the districts
represented by members of the Subcommittee on Housing and Community Opportunity. Detailed lists of
properties with expiring Section 8 contracts in each member of the subcommittee’s congressional

district are provided in Exhibit 2.

er of Apts Covered by HAP Contracts

Subcommittee Member Expiring in FY08*

Rep. Waters, Chair 537
Rep. Moore Capito, Rnk. Mem. 608
Rep. Biggert 108
Rep. Brown-Waite 69
Rep. Campbell 229
Rep. Carson 1,653
Rep. Clay 1,558
Rep. Cleaver 1,599
Rep. Davis 698
Rep. Donnelly 1,105
Rep. Ellison 387
Rep. Garrett 128
Rep. Green 900
Rep. Lynch 396
Rep. Maloney 452
Rep. Miller 217
Rep. Moore 711
Rep. Murphy 1,140
Rep. Neugebauer 258
Rep. Pearce 582
Rep. Renzi 24
Rep. Sires 1,168
Rep. Velazquez 328
Rep. Wilson 456

*Based on NHT"s anajysis of HUD’s Multifamily Assistance and Section 8 Contract Database

Page 30f 10
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National Housing Trust Si fo House it on Housing and Community Opportunity (October 17, 2007)

2(a). What is your understanding of the reasons behind why the Department has been
unable to make HAPs in a timely fashion?

I believe the Department should be able to answer that question better than the Trust. I will say that the
Committee should demand the following documents so we all can better understand why HUD is now
issuing ‘short term ¢ Section 8 contracts: The document, if any, that substantiates that the true fiscal year
*08 need to renew all project based Section 8 contracts is equivalent to $8 billion; and the Office of
General Counsel opinion that suggests that it is a violation of the Anti Deficiency Act for HUD to enter
into contracts for one year without having one year of funding available.

The Department has been unable to make HAPs in a timely fashion for the following reasons:

Totally inadequate request for funding for FY’08: In response to HUD’s FY’07 request, Congress
appropriated $5.9 billion for Section 8 project-based contract renewals, an amount that has proven to be
$1.2 billion less than what was actually needed. As a result, thousands of property owners have received
late Section 8 payments, forcing them to use reserves to cover operational costs. Since many owners
have reserves that are inadequate to compensate for this funding shortfall, owners have been forced to
cut back on paying for essential services.

Despite this $1.2 billion funding shortfall, HUD’s budget request for FY’08 was /ess than what was
appropriated in FY’07, even though the number of contracts up for renewal will increase. If the
Administration’s current FY 08 budget request is accepted, the Trust estimates that the FY 08 shortfall
will be $2.5 billion. In doing so, HUD ignored the true needs of the program. In the words of Senator
Kit Bond (R-MO), Ranking Member, Senate Transportation, Housing Subcommittee on Appropriations:

“Finally, I raise one issue we have not been able to address; namely, HUD and OMB's failure to provide
adequate funding for HUD's section 8 project -based housing program for fiscal year 2008. To my
colleagues and to OMB and to HUD, I say: Let's get serious. This is a critical and important program
which serves many of our most vulnerable citizens--low-income families, extremely low-income
families, seniors, and persons with disabilities. If we don't fund it, they are out on the street..... To my
good friends at OMB, I say: You cannot walk away from this problem. This problem is real. It must be
addressed or we are going to see a tremendous tragedy for the Nation's lowest income and most needy
housing residents.” (emphasis added).

Inadequate Funding Compounded by Department ‘borrowing’ subsidies: As a consequence of the
Department botrowing from State Housing Finance Agency, long term contracts, and other accounting
shifting, the Department and OMB were not telling Congress the total amounts of project based Section
8 actually required to fully fund the program on an annual basis.

Shortfall compounded by CFO/General Counsel Opinion: In July of this year, the shortfall was
compounded by a HUD’s Office of General Counsel or Chief Financial Officer opinion that HUD must
have an entire year’s of funding available to renew a contract on an annual basis. The Trust has been
informed by staff for the Housing Financial Services Committee that HUD has an opinion from its
general counsel or its CFO that argues that HUD to have, in hand, a full year’s appropriation in order to
fund a year’s HAP contract. We have not yet seen this opinion, nor do I believe it has been produced to
the Committee, at least as of the date of this testimony.

Page 40f 10



66

4 ing Trust to House i on Housing and Community Opportunity (October 17, 2007}

Because HUD’s current short term, late payment policy is so detrimental to the housing, the
residents and the communities in which Section 8 housing is located, the Trust requests that the
House Financial Services Subcommittee on Housing and Community Development send a letter
to Rep. Olver (D-MA) and Rep. Knollenberg (R-MI) indicating their request that HUD receive
$8 billion in funding for all project based Section 8 contracts in FY’08 without taking such
additional funding from other needed HUD programs.

2 (b). How does the current situation with late HAP payments compare to prior years in
which HAPs were late.

HUD’s project based Section 8 budget maneuvering began to unravel in the summer, 2007 when HUD
began notifying owners of “late payments’ and asking owners to sign contracts with ‘partial funding.”
The changes are reflected in two new documents. The first are letters from HUD accompanying the
contract and the second is the contract language itself.

Owners in New York and Washington State and elsewhere received letters that explicitly provided that
while the owner is asked to sign a year long contract, HUD does not have sufficient funds to provide
Section 8 through the term of that contract. The owner is left in the position of hoping that HUD will
eventually continue the contract after the first few months of the contract. The letters states the
following:

This letter constitutes notice that HUD has determined pursuant to the foregoing provision that
sufficient appropriations are not available at this time t0 make housing assistance payments
contracts under the Renewal Contraci for the entirety of the next annual increment. (Emphasis
added). (See Exhibit 3).

The controversial contract language in the contracts owners were asked to sign provided the following
which included a new Section 2 of the Section 8 Contract. See Exhibit 4 for attached example from the
Belton Woods contract provided by HUD to NHT/Enterprise in Septemher of this year.

TERM AND FUNDING OF RENEWAL CONTRACT
a. The Renewal Contract begins on August I and shall run for a period of one year.

b.  Execution of the Renewal Contract by the Contract Administrator is an obligation by HUD of $
593,800 an amount sufficient to provide housing assistance payments for approximately Five (5)
months of the first annual increment of the Renewal Contract term.

c.  HUD will provide additional funding for the remainder of the first annual increment and for
subsequent annual increments, including for any remainder of such subseq annual inc s,
subject to the availability of sufficient appropriations. When such appropriations are available, HUD
will obligate additional funding and provide the Owner written notification of (i) the amount of such
additional funding, and (ii) the approximate period of time within the Renewal Contract term to
which it will be applied.

(Emphasis added).

The Section 8 Administrator for Belton Woods provided the following in his cover letter to the contract.
The statement was made in bold, as it appears here:

“I cannot tell you exactly when the property will be paid” (See Exhibit 4). (emphasis in original)

Page 5 of 10
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The HAP contract forms are available as attachments to the Section 8 Renewal Guide and posted to

HUD's website at http://www.hud.gov/offices/hsg/mfh/exp/guide/s8renewpgchg80907.pdf

Within the last two wecks, the Administration proposed using ‘stub contracts’ for the entire FY"08, even
having said in one session that it would continue to make such eontracts available “indefinitely." For
the first time ever, HUD explicitly has said to owners and investors that HUD does not have
sufficient appropriations to fund an entire year’s contract. Owners had lived with late HAP
payments in years past. That was acceptable because owners always belicved the government would
ultimately come through with the payments. What is different today is that we are being explicitly
informed that there are not sufficient funds available.

The differences between the current and previous contract renewals can be summarized as follows:

Investors and lenders are being asked to invest in properties with short term contracts and no
assurance that HUD will continue to provide project based Section 8 on a continuous basis. This
will dramatically reduce the amount of funding the private sector is providing to HUD
properties.

HUD has given owners, investors and others reason to believe it may not fund project based
Section 8. Owners have a right to terminate. Before this summer, we always assumed HUD
would fulfill its part of the bargain. Now, owners are being asked to sign annual contracts with
partial funding. Is the owner released from obligations under that contract if HUD doesn’t
perform? Currently, the law requires that owners provide tenants one year notice of termination.
Are owners still bound to abide that law should the Section 8 not be provided?

Tenants will be made much more anxious. Currently, tenants are provided enhanced vouchers
only upon expiration of the owner’s notice. What happens if HUD fails to live up to its
obligation? Will a tenant receive a voucher? If so, where is the funding for that voucher? The
current HUD budget does not anticipate insufficient Section 8 subsidy to these properties.

2 The Trust is indebted to NAHMA for its memo to members analyzing the legal complexities for owners raised by the
potential failure of HUD to fulfill its contractual obligations to provide a full year funding of project based Section 8.

Page 6 of 10
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3. How has your organization been impacted by late HAPs? How many of your
developments are now bound by ‘short-funding’ coniracts, i.e., coniracts in which the
funding is not guaranteed for a full 12 months?

NHT/Enterprise has had a number of properties involving almost 500 project based Section 8 apartments
affected by late HAP payments. The total amount of late payments is more than $785,000.

NHT/Enterprise Properties at Risk Due to Late HAP Payments

Property Name Location - Number of Affected Amount HAP Payments
Apartments Received 30+ Days Late
{# of Children; # of {B/07-10/07}
Seniors}
. . 145 apartments
Hazel Hiil Fredericksburg, VA (151 children; 36 seniors) $241,157
" 200 apartments
Belton Woods Anderson, SC (334 children; 5 seniors) $423,81¢
. 83 apartments
Galen Terrace Washington, D.C. (140 children; 7 seniors) $54,709
O'Keeffe Chicago, IL 67 apartment $65,605

{90 children; 4 seniors)

*bowund by “short funding”

Hazel Hill, 145 apartments, located in Fredericksburg, Virginia, received its July and August HAP funding two
months late. In order for the property to have sufficient operating capital, the owners chose to leave the 2006 year
end distribution in operations. This apartment complex was just named the “Best Preservation Project for 2007
by Affordable Housing Finance Magazine.

Belton Woods, 200 apartments, located in Andersonville, South Carolina received four of its HAP payments

late. Belton received its June and July payments during July and September, respectively, while the August and
September payments were not received uniil October. To provide funding, the property made a $109,815
emergency withdrawal from its replacement reserve account in July. This withdrawal depleted its reserve account
make funds unavailable for any emergency repairs. ddditionally, only necessary costs & bills—morigage
pavments, utilities, pavroll—were paid during the five month period, leaving the property with over $104,000 in
trade payables and the repayment to the replacement reserve account.

Galen Terrace, 83 apartments located in Washington, DC received a payment late. Using existing operating cash
and a delay in paying some of the vendor accounts payable, the property was able to fund the necessary expenses
at the property. The property recently completed a major rehabilitation and is working to achieve permanent
conversion of the construction loan; as a result Galen Terrace does not yet have a replacement reserve account
established from which it could withdraw funds for an emergent need.

O’Keeffe, 67 apartments, located in Chicago, Hlinois received its August HAP payment in September. To

provide funding, the property made an emergency withdrawal of approximately $65,000 from its replacement
reserve account in August Lo cover necessary expenses—inortgage payments, utilities, payroll.

Page 7 of 10
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4. How have late HAPs changed your perception of or confidence in the project based
rental assistance program?

Our confidence has been badly shaken. The National Housing Trust delivered a letter to this committee
and the appropriate THUD appropriations subcommittees last week that has been endorsed by over 50
organizations, the majority of which engage in lending, tax credit investment or ownership, describing
this chilling impact and the impact that it has on the Section 8 industry and the residents. See attached
Exhibit 5.

As that letter makes clear, in order for federally assisted housing to stand the test of time, the federal
government must act as a fair and consistent partner by honoring the contracts it has entered into with
property owners. If Congress fails to provide a full year's funding for Section 8 it's a "lose-lose-lose”
situation: owners will choose the unregulated private market and the federal investment in this housing
will have been squandered; residents will be displaced; and communities will suffer the loss of an
essential source of affordable housing.

5. In your opinion, how will late HAPs impact the future stability of the project based
rental program, including any impacts on tenants and on the number and quality of new
owners entering the program?

We believe the late HAP payments and short funding contracts will have the following impacts:

Lenders and Investors Will Avoid the Section 8 Program. Much of the Section 8 stock is over 30 years
old and in need of rehabilitation so that it can remain in the affordable housing inventory for the next
generation. Over the past decade, state and local governments have increasingly devoted scarce
resources to preserve this housing. These resources have leveraged billions of private sector dollars
which are invested in the rehabilitation of project based Section 8 apartments.

This investment will be lost at a time when state
and local governments are increasing their
commitment to the preservation of affordable
housing. Just a few years ago, less than a handful
of state governments, for example, prioritized
preservation in their Low Income Housing Tax
Credit programs. Today, 46 states prioritize
preservation through points or a specific preservation
set-aside in their competitive tax credit program. As
a result, the number of affordable apartments
preserved using LIHTCs have more than tripled over
the last 6 years (see chart). The National Housing 20,000
Trust calculates that approximately $8 billion was
used to rehabilitate 215,000 affordable apartments
funded by low income housing tax credits over the
{ast 4 years.

Affordable apartments preserved with Low
Income Housing Tax Credits

63,278

2000 2006

There are scores of state and local preservation
programs being used to renovate and preserve existing affordable housing. It would be truly unfortunate
if the private investment of billions of dollars leveraged through these programs each year was lost
because the government did not make clear its commitment to fund project based Section 8.

Page 8of 10
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Owners will Opt Out in Increasing Numbers. Owners of buildings with project based rental assistance
projects have the right to opt out of the program. Owners who have properties with market rents
proximate or higher than the current project based Section 8 subsidy amount will have no reason to
continue to participate in a program in which they have no confidence that the subsidy will be available.
According to the Trust’s analysis of HUD data, approximately 150,000 Section 8 units have rents well
below fair market rent:

Rent-to-FMR Ratio of Section 8 Units*

below 80% of F
ow sbno The HUD report

Mudltifamily Properties:
Qpting tn, Opting Qut and
Remuaining Affordable
concluded that the fower a
property’srent tevel is in
relation to Fair Market
Rents, the higher the
likelihood of opting out of
the Section 8 program.

*According to NHT's analysis of HUD data.

There is little question that owners of these properties will have every incentive to opt out of the
program so long as HUD does not provide a full year, annual contract. Indeed, some will argue that
owners should file 12 month notices to opt out of the program simply to protect their investment.

Federal Government Costs Will Increase. When owners opt out, the federal government will spend
inordinate amounts of money, probably more than $50 million annually, to provide vouchers to
residents. The average Section 8 voucher cost is $1,000 more than the average project based subsidy.
When an owner leaves the federal project based Section 8 program, all tenants who had previously
received project based Section § are entitled to vouchers. If owners opt out of contracts covering 50,000
additional apartments (a conservative estimate), the cost to the federal government is an additional 850
million annually.

Page 8 of 10
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6. In your opinion, how should the Department resolve the current funding situation? Is “short
funding” contracts a feasible alternative fo fully funding them for 12 months?

The Department and OMB need to provide Congress an honest assessment of what the true, full year
funding needs are for FY’08. We understand that the Department has acknowledged, in private
meetings, that it requires an additional $2.5 billion over the President’s request to fully fund all project
based Section 8 renewals in FY’08.

If the Department does not provide an accurate budget assessment, then Congress should, as it has in the
past, protect the residents, the housing and the communities in which this housing is located by
providing the additional $2.5 billion that the Department has says it needs behind closed doors.

In the event the Department does not make such a request, we ask that the House Financial
Services Subcommittee on Housing and Community Development send a letter to Rep. Olver (D-
MA) and Rep. Knollenberg (R-MI) indicating their request that HUD receive $8 billion funding
all project based Section 8 contracts in FY’08 without taking such additional funding from other
needed HUD programs.

Additionally, we ask the Subcommittee to urge the House Appropriations T-HUD Subcommittee
to include the following language in the FY08 T-HUD appropriations bill:

"Notwithstanding any other provision of law, the Secretary of Housing and Urban Development
may enter into a renewal contract for section 8 project-based assistance that obligates the
Secretary to make assistance payments for one year, notwithstanding that some portion of these
payments may be funded from future appropriation Acts.”

At the end of the day, financial market investments into the project based Section portfolio are dictated
by confidence in the government’s commitment to this program and the unique housing resource it
represents.

Short funding Section 8 contracts is an ill conceived policy that will lead to:

e Owner frustration and opt outs;
e Loss of good affordable housing;
¢ Increased resident anxiety;

« Chilling investment and lending into properties which were the product of a unique
federal/private partnership;

e Dramatically increased costs to the federal government based on the increased cost of vouchers
and foreclosures; and

* Dramatically increased Section 8 appropriation need in FY’09 posing an even more significant
problem for future Administrations.

The time to act is now,

Page 10 of 10
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Exhibit 1

NHT/Enterprise
Preservation Corporation

Property Descriptions and
Photos
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NHT/Enterprise Preserves Affordable Housing in

CHARLOTTESVILLE, VA

Property Description

The National Housing Trust/Enterprise Pres-
ervation Corporation, partnering with locally-
based Piedmont Housing Aliiance, success-
fully saved 150 units of affordabie housing in -
the rapidly gentrifying City of Charlottesville,
VA. Residents’ housing was threatened on two
fronts: sitting only two blacks from Charlottes-
ville's historic walking mali, apartments were
vulnerable to market-rate renis and condo-
minium-conversion, as well as being in need of
substantial renavation. The renovation of this
property, called Friendship Court, prevented
the displacement of residents in an area where
affordable housing is scarce.

Financing Plan

National Housing Trust/Enterprise and Piedmont Housing Allfance drew on diverse financlal resources 1o
make this deai possible. Existing Virginia Housing Development Authority bonds and 9% Low income Hous-
ing Tax Credits provided most of the funds. More than $1 mitfion was raised through grants from a founda-
tion, the City of Charlottesville and the Federal Home Loan Bank. A foundation loan provided another $1.25
miltion.

Green and Affordable: Working Together

The renovation of Friendship Court marks NHT/Enterprise’s first large-scale green preservation project.
Retrofitting the property involved a wide range of energy-saving and environmenially sensitive products and
technigues, including enargy efficient windows, high efficiency heat lamps, and water-saving frant-loading
washers and dryers. The community’s children helped transform a little-used parking area into a park by
planting new flowers and greenery. This green approach has resulted in lower utility and maintenance costs,
as well as a more livable and attractive property.

Families Remain in Affordable Homes and Enjoy Improved Services
Comauinity residents alsa now benefit from improved services.
An adiacent playground was complately refurbished, as was

the neighborhood's community center, which now boasts a new
computer fab for the education and recreation of residents and
their children. A full-time resident coordinator was hired and GED
classes are now offered. Of the classes, prior resident Vincent
Ross said, “I had no excuse hut to enroll... If the GED program
had not come to Friendship Court, | would be like the rest of the
bad influences i the community-just jetting life pass by.” Having

earned his degree at Friendship Court, Vincent is now emplayed.
National Housing Trust/Enterprise Preservation Corporation

rents his own apartment, and attends art schootl.
§\\ Wé
1191 30¢h Street, N.W. ® Suite 400 ® Washington, D.C. 20067

202-333-8931 © Fax: 202-833-1031 * www.nhtinc.org/nhte.asp ENTERPRISE
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NHT/Enterprise Preserves Affordable Housing in

WASHINGTON, DC

Property Description

The National Housing Trust/Enterprise Preservation Cor-
poration, in partnership with the Somerset Development
Company and the Galen Terrace Tenants Association,
rescued and restored 84 affordable homes in the Anacos-
tia neighborhood of Washington, DC. The property was

in a downward spiral from poor management, increasing
criminal activity and physical deterioration. NHT/Enterprise
helped the tenant association purchase the property while
making substantial renovations. improvements include
significant security enhancements and the integration of
energy efficient products. These renovations, coupled with
new management and resident services, have turned Ga-
ien Terrace from a trouble spot into a neighborhood asset.

Financing Plan
National Housing Trust/Enterprise and Somerset secured my
miffion in support from several partners to finance this proje:
Home Loan Bank and Enterprise Community Partners provi
velopment loans, and Enterprise provided a Green Commu
Grant for planning and construction costs. DC Housing Finance Agency
tax exempt private activity bonds were purchased by MMA Financial and
coupled with 4% Low Income Housing Tax Credits investments by Enterprise. HUD approved a 20 year
Section 8 contract renewal, and the DC Department of Housing and Community Development awarded
$3.25 million in subordinate debt to meet the remaining financing needs.

Safeguarding Affordable Homes and Residents’ Health

The U.S, Attorney's office had identified Galen Terrace as among the top nuisance properties in the city, re-
porting significant drug and criminat activity. In consultation with HUD, the US Attorney, residents and secu-
rity consultants, we integrated technology, building and site improvements, on-site management and on the
ground patrols to bring a real sense of security back to the property. The property renovation includes better
fighting, secure key card building entry systems, and surveillance cameras. While achieving this new level
of safety, we have also used financiat and technical support from Enterprise’s Green Communities Initiative
1o focus on making the buildings energy efficient, heatthy for residents, and environmentally sustainabie.
The renovation includes fow VOC paint, energy star appliances and lighting, efficient heating and cooling
systems, new double-paned windows, green label carpeting and rain barrels to coliect and reuse rainwater.

Resident Ownership Victory
The Galen Terrace Tenant Association exercised its right to maich a 3rd party offer to purchase their
roperty, and selected the National Housing Trust/Enterprise and Somerset as their partners. A newly
suilt community center will inciude an office, computer center and space for ather resident programs and
activities. The residents are receiving a portion of the developer's fee and ongoing cash flow fo fund these
srograms.
National Housing Trust/Enterprise Preservation Corporation §\ y%
1101 30th Street, N.W. ® Suite 400 ® Washington, D.C. 20007

202-333-8931 ® Fax: 202-833-1031 * www.nhtinc.org/nhte.asp ENIERPRISE
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NHT/Enterprise Preserves Affordable Housing in

FREDERICKSBURG, VA

Property History

Naticnal Housing Trust/Enterprise saved 147 af-
fordable aparfment homes in Fredericksburg, VA,
Hazel Hill Apartments, a 100 percent project-based
Section 8 property, was once the picture of a fail-
ing HUD assisted property. Built in 1871, by early
2004 the property had twice failed HUD's property
inspections. The owner was facing foreclosure and
residents, many of whom had lived in their homes
for thirty years, were facing displacement. With
housing prices skyrocketing in the city, losing these
homes would have been a serious setback for the
community. Instead of letting the property deterio-
rate, NHT/Enterprise acquired the property in July
2004 and secured the financing needed to complete $7 million In property renevations. In addition fo mak-
ing physical improvements, NHT/Enterprise ook a comprehensive approach to revitalizing the community
by developing a resident services and community safety program. Haze! Hill residents now have a decent,
safe and affordable home and an improved quality of life.

Financing Plan and Partners

The involvement of a variety of local, state, and federal partners was key to the successfut preservation
of Hazet Hill. The federal Department of Housing and Urban Development agreed to renew the property’s
Section § contract for 20 years. The long-term contract allowed NHT/Enterprise to secure the financing
for substantial renovaiions. The Fredericksburg Economic Development Authority issued mare than $8
million in tax exempt private activity bonds. Enterprise Commurity Investments, Inc. invested $4.7 million
in low income housing tax credit equity. The Virginia Foundation for Housing and Preservation provided a
$75,000 no interest soft lean.

A Community Revitalized

Substantial renovations were completed at Hazel Hill, including new roofs, windows, canopies, central air
conditioning, water heaters, carpeting, kilchens, & new laundry rooms, and landscaping. A new cormmunity
building with a computer lab and multipurpose meeting room was aiso added.

in addition to physical improvements, a resident services coordinator was hired to facilitate programs that
have improved residents’ quality of life. Children now have access to many enrichment and recreational
opportunities. They can work on homework in the computer lab, play on the property’s new playground
or participate in after schao! activities, An on site nurse provides medical assistance that is often needed
by the elderly and disabled residents. She also teaches classes on health
related issues such as nutritian, pre- and post-natal care, and infant and
child care development.

in an effort to further strengthen the Hazel Hill community, NHT/Enterprise

agreed to donate $50,000 to the city to fund a community-based policing
rrogram. Twa police officers monitor Hazel Hitt and the surrounding neigh-

borhoods and invoive residents in solving safety and community concerns. L
National Housing Trust/Enterprise Preservation Corporation \\\\ % g
1101 30th Street, N.W. # Suite 400 ® Washington, D.C. 20007 . . -

202-333-8931 © Fax: 202-833-1031 ® www.nhtinc.org/nhte.asp EN]‘ERPRISE
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Exhibit 2

Detailed Lists of Properties with
Section 8 Contracts Expiring in
FY 08 in the Congressional
Districts of Members of the
Housing and Opportunity
Subcommittee
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Exhibit 3

Sample HUD Letters
Explaining Insufficient
Appropriations
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S U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
:*, Al *;f WASHINGTON, DC 20410-8000

i pere”

OFFICE OF HOUSING

Date: 9/6/2007

LIH# Cedar Heights Associates, L.L.C
2407 1st Ave, Suite 200 .
Seattie WA 88121

Name of Project: CEDAR HEIGHTS APARTMENT
Contract Number: WA190006003
City, State: Port Orchard WA

Dear Project Owner:

The records of the Depariment of Housing and Urban Development {*HUD"} indicate that the project identified
above is subject to a Section 8 Housing Assistance Payments (“HAP") contract that has been renewed under the
Multifamily Assisted Housing Reform and Affordability Act of 1997, Pub. L. 105-65, 111 Stat. 1344, 1384, as
amended (“MAHRA"), for a multi-year contract term {“Renewal Contract”). Section 2 of the Renewal Contract,
captioned “Term of Renewal Contract,” states that it is “{s]ubject to the availability of sufficient appropriations to
make housing assistance payments for any year in accordance with the Renewal Contract, as determined by-HUD."

This letter constitutes notice that HUD has determined pursuant to the foregoing provision that sufficient
appropriations are not available at this time to make housing a55|stance paymepts nder the Renewal Contract for
the entirety of the next annual increment. M

q’ '35 = . ;'1‘, 53 a
This letter further serves as notification that HUD is hereby obhgatmg($76 500, an amount sufficient to provide
housing assistance payments for approximately the first 4 months of thg'fiext annual increment, HUD will provide
additional funding subject to the availabiity of appropriations. This means that when such appropriations are
avaitable, HUD will obligate additional funding and provide you with written notification of (i} the amount of such
additional funding, and (ji) the approximate period of time within the remaining portion of the annua! increment to
which it will be applied.

For questions concerning this letter, please contact, Mark Rennotd, at 206 220 6445,

Sincerely,

Lanier M. Hylton
Director, Office of Housing Assistance Contract Administration Oversight - (HACAQ)

’ {Letter to be sent to owners of all section 8 projects subject to a muitl-year MAHRA renewal contract on or before its anniversary date,
notifying them of insufficiency of appropriations to provide a fulf twelve months' worth of funding for the next annual increment and of HUD's
obligation of funds for the purpose of continuing subsidy payments for a portion of the next annual increment.}

www.hud.gov espanol.hud.gov
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Porrie U.5. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT
; -
3

s‘tl("-
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»
7wt

WASHINGTON, OC 20410-8000

K

OFFICE OF HOUSING

Date; 9/672007

PIERREPONT HOUSE FOR THE ELDERLY, INC.
191 JORALEMON Street, 8th 1. s
BROOKLYN .NY 11201

Name of Project: PIERREPONT HOUSE FOR TH
Contract Number: NY360004031
City, State: BROOKLYN , NY

Dear Project Owner;

The records of the Department of Housing and Urban Development ("HUD") indicate that the project identified
above is subject to a Section 8 Housing Asslstance Payments ("HAP”) contract that has been renewed under the
Muktifamily Assisted Housing Reform and Affordability Act of 1997, Pub. L. 10585, 111 Stat 1344, 1384, es
amended ("MAHRA”), for a mutti-year contract term ("Renewal Contract”). Section 2 of the Renewal Contract,
captioned "Term of Renewal Contract,” states that it is "[sjubject to the availabiilty of sufficient appropriations to
make housing assistance payments for any year in accordance with the Renewal Contract, as determined by HUD.”

This letter constitutes notice that HUD has determined pursuant to the foregoing provision that sutficient
appropriations are not available at this ime to make housing assistance payments under the Renewa! Contract for
the entirety of the next annual increment.

This letter further serves as notification that HUD is hereby obligating $753,200 , an amount sufficient to provide
housing assistance payments for approximately the first S honths of the next annual increment. HUD will provide
additional funding subject to the availability of appropriations. This means that when such appropriations are
available, HUD will obligate additional funding and provide you with written notification of (i) the amount of such
additional funding, and (i) the approximate period of ime within the remaining portion of the annual increment to
which it will be applied.

For questions conceming this letler, please contact, Eric Wolsky, at 212-542-7748.

Sincerely,

Lanier M. Hylton
Director, Office of Housing Assistance Contract Administration Oversight - (HACAO)

[Lemrtobesenuomdnllud!onBpmjecbsubjecuoamuuinuummmmmmnrbdunh_mn}vmwdm |
them of insufficlency of appropriations 10 provide & full tweive months” worth of funding for the next annual increment and of HUD's
obligation of furds for the purpose of contimulng subsidy payrments for & postion of the nexd annual incremend.]

www. hud.gov espancl.hud.gov
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Exhibit 4

Excerpt from Stub
Contract for Belton Woods
Apartments
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IMPORTANT RENT SCHEDULE PROCEDURES

As aresult of a recently renewed HAP contract, it may be necessary to have the property
owner or management agent prepare new rent schedules.

Piease use the most current Rent Schedule for Low Rent Housing, HUD-92458, which
has an effective date of 11/05 in the lower right hand corner of page one and has the
OMB Approval Number 2502-0012 in the upper right hand corner of the same page.

The rent schedule, in a fillable format, can be found at www.hudclips.org: Click on
“Forms”, and then click on HUD-9. The form is entry number 320 on the listing.

One of the four possible scenarios for your property is checked below. Please follow the
instructions that pertain to your particular property.

[ ] No new rent schedule is required at this time.

[V The previously submitted rerit schedule was incorrect. Please review the enclosed,
mantally corrected rent schedule for changes. Please prepare and have the owner execute
three (3) original copies of the corrected schedule and return them to our office along
with the owner executed copy of the HAP contract.

[ } New rent schedules are required. Please prepare and have the owner execute three
(3) new original copies of a rent schedule that reflect the new contract rents and utility
allowances, if applicable, as shown on Exhibit A of the new HAP contract. Retum them
along with the owner executed copy of the contract.

{ ] Enclosed are two eriginal copies of a fully executed rent schedule. Please
remember to post one copy of the new rent schedule at the property.

If you have any questionsas to what to do, just call me, Frank Geiger, Manager, Contract
Renewals, at SCSHFDA. My direct phone number-is 803-896-8710.

If you are returning a new rent schedule for us to execute, would you please enclose

a self addressed envelope so that we can quickly return two copies back to you.
Thank you.

Property Name: Bl WWerps Date: September 5, 2007
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Attachment 11-1

TYPE OF RENEWAL

X Check this box for a project renewed under Section 524(a) of MAHRA (not
including a Mark-Up-To-Market renewal).

[]  Check this box for a project renewed at exception rents under Section
524(b){1) of MAHRA.

PARTIES TO RENEWAL CONTRACT

Name of Contract Administrator®
South Carolina State Housing Finance and Development Authority
Address of Contract Administrator

300-C Qutlet Pointe Bivd.
Columbia, South Carolina 29210

Name of Owner®

Belton Woods, Limited Partnership
Address of Owner

8531 Six Forks Road, Suite 200
Raleigh, NC 27615

2 TERM AND FUNDING OF RENEWAL CONTRACT

a The Renewal Contract begins on August 1, 2007° and shall run for
a period of one year.

b Execution of the Renewal Contract by the Contract Administrator is
an obligation by HUD of $ 593,800,” an amount sufficient to provide
housing assistance payments for approximately Five (5)° months of
the Renewal Contract term.

Basic Renewal Contract
REV 08-02-2007
One-Year Term



151

Exhibit 5

Industry Letter Explaining
the Implications of Short-
Term Section 8 Contracts
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NATIONAL
HOUSING

TRUST

October 10, 2007

To:  Senator Patty Murray
Chair, Senate THUD Subcommittee of the Appropriations Committee
173 Senate Russell Building
Washington, D.C.

Senator Christopher Bond

Ranking member, Senate THUD Subcommittee of the Appropriations Committee
274 Senate Russell Building

Washington, D.C.

Representative John Olver

Chair, House THUD Subcommittee of the Appropriations Committee
1111 Longworth House Office Building

Washington, D.C. '

Representative Joseph Knollenberg

Ranking member, House THUD Subcommittee of the Appropriations Committee
2349 Raybumn House Office Building

Washington, D.C.

Dear Chairmen and Ranking Members:

The undersigned 50 organizations, representing affordable housing lenders, state and
local housing agencies, investors, tenant groups, and owners, are writing to inform you of
a critical situation currently threatening federal government contracts on thousands of
affordable housing properties subsidized through the U.S. Department of Housing and
Urban Development (HUD). Congress is poised to provide an insufficient amount of
money to fully fund all project-based Section 8 contracts in fiscal year 2008.

In order for federally assisted housing to stand the test of time, the federal government
must act as a fair and consistent partner by honoring the contracts it has entered into with
property owners. If Congress fails to provide a full year’s funding for Section 8 it’s a
"lose-lose-lose” situation: owners will choose the unregulated private market and the
federal investment in this housing will have been squandered; residents will be displaced;
and communities will suffer the loss of an essential source of affordable housing.
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We appreciate your already expressed interest in this issue. As you are aware, the current
funding dilemma stems from HUD and OMB’s failure to request adequate funds to renew
all project-based Section 8 contracts. Over the last decade, a number of accounting
maneuvers have been used, such as including “rescissions” in appropriations bills and
borrowing from state housing finance agency long-term contracts, to distort the actual
funding needs for contract renewals. This has led us to our present situation.

If there is an issue under the Antideficiency Act with one-year section 8 renewal
contracts that cross fiscal years and are not fully funded by the initial year's
appropriations, the problem can be solved by statutory authority in the FY 2008 T-HUD
appropriations Act that specifically authorizes the Secretary to enter into these

one-year contracts even if a portion of the payments are paid through future
appropriations. This is not an uncommon practice. We recognize that the congressional
budget process puts some constraints on this practice, but exceptions or waivers can be
obtained.

To clear up any confusion on this matter, we suggest language be included into the FY’08
T-HUD appropriations bill as follows:

"Notwithstanding any other provision of law, the Secretary of Housing and Urban
Development may enter into a renewal contract for section 8 project-based assistance that
obligates the Secretary to make assistance payments for one year, notwithstanding that
some portion of these payments may be funded from future appropriation Acts.”

Background

In response to HUD’s FY’07 request, Congress appropriated $5.9 billion for Section 8
project-based contract renewals, an amount that has proven to be $1.2 billion less than
what was actually needed. As a result, thousands of property owners have received late
Section 8 payments, forcing them to use reserves to cover operational costs. Since most
owners have reserves that are inadequate to compensate for this funding shortfall, owners
have been forced to cut back on paying for essential services.

Despite this funding shortfall, HUD’s budget request for FY"08 is less than what was
appropriated in FY’07, even though the number of contracts up for renewal will increase.
If the Administration’s current FY’08 budget request is accepted, the FY’08 shortfall will
be $2.5 billion.

The Administration’s response to this crisis is to propose funding “stub” contracts.
Under this plan, HUD will require owners to renew their contracts multiple times
throughout the year and will not guarantee a full year of payments to property
owners, as is contractually required.
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Loss of Investor Trust

The Section 8 contract has already been devalued by sustained talk of inadequate funds,
widespread late payments in 2007, and the inability of HUD to provide one-year
extension contracts due to insufficient funds. The following are just some of the
anticipated consequences if HUD’s “stub” contract solution is approved for FY’08:

(1) If a property receives insufficient, legally obligated funding to operate, the
low- income residents, many of them elderly and disabled, may well be displaced,
and a scarce housing resource will be lost.

(2) Lenders will be less willing to make long-term loans for refinancings or
purchases of Section 8 properties, transactions that are key to the rehabilitation
and preservation of the our nation’s affordable housing stock.

(3) Investors will be less willing to purchase low income housing tax credits,
which are key to the sale and rehabilitation of these properties.

(4) Owners who can opt out of the Section 8 program will do so at the first
opportunity.

(5) Owners will select the highest income tenants they legally can select in order
to mitigate the effect of missed or reduced assistance payments.

(6) The cost of enhanced vouchers and other tenant protection vouchers will soar,
or, alternatively, not all tenants will be protected if there is an opt-out.

(7) There will be an increase in defaults on FHA-insured mortgages.

(8) Affordability use restrictions that have been restructured in the mark-to-
market program, which run 30 years, will be converted to permit higher income
tenants to be served.

(9) For those remaining in the Section 8 program, there will be an increase in
deferred maintenance, depletion of replacement reserves, and little likelihood of
obtaining tax credits for rehabilitation.

(10) The lack of sufficient Section 8 funds will thwart the refinancing of older
Section 202 housing for the elderly and disabled that have Section 8 subsidies.
Many of these are 20 to 30 years old and can be preserved for another long period
with recapitalization and rehabilitation, but lenders and investors will be wary of
participating.
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It is inappropriate for HUD or OMB to suggest a program of partial funding. This
approach distorts the actual funding need, without addressing a critical funding
shortfall.

Further, the continued delay in providing year long contracts without partial payments
undermines the confidence of owners, resulting in owners’ terminating such contracts. It
is simply not acceptable that the nation’s most vulnerable people, many of them elderly
and disabled, will be put out on the street because the Administration requested
insufficient funds to meet its contractual obligations.

We can ill afford to lose this unique housing resource.

Please support the appropriation of sufficient funds to renew for 12 months all
Section 8 project-based contracts in FY’08,.

If you have any questions, please contact Michael Bodaken at 202-333-8931, ext. 11.
Sincerely,
National Housing Trust, joined by:

Investors and Lenders

Community Capital of Maryland

Community Economic Development Assistance Corp. (MA)
Enterprise Community Investment, Inc.

Great Lakes Capital Fund

MMA Financial

National Affordable Housing Trust

National Association of State and Local Equity Funds
National Equity Fund

SunAmerica Affordable Housing Partners

National Association of Local Housing Finance Agencies

Housing Finance Agencies
National Council of State Housing Agencies

Florida Housing Finance Corporation

Maryland Department of Housing and Community Development
MassHousing

New York State Housing Finance Agency

North Dakota Housing Finance Agency

Ohio Capital Corporation for Housing

Oregon Housing and Community Services

Vermont Housing Finance Agency

Washington State Housing Finance Commission

Wisconsin Housing and Economic Development Authority
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Local Governments
City of Boston

City of New York
City of Portland

City of San Francisco
City of Seattle

Developers
Affordable Housing Management, Inc.

American Capital Advisors, Inc.

Chicago Community Development Corporation
Community Development Trust

Evergreen Partners (national)

Gill Park Cooperative (IL)

Homes for America (MD)

Lake View Towers Residents Association (IL)
Leasing and Management Company (IL)
Mercy Housing

Mulford Square Preservation Corporation (IL)
National Housing Trust/Enterprise Preservation Corporation
Realty & Mortgage Co. (IL)

St. James Capital, LLC (MI)

Intermediaries and Advocates

Affordable Housing Tax Credit Coalition
California Housing Partnership

Community Alliance of Tenants (OR)
Enterprise Community Partners

Gideon Court Residents Council (IL)
Housing Preservation Project (national)
Local Initiatives Support Corporation
National Housing Conference

National Housing Law Project

National Low Income Housing Coalition
Stewards of Affordable Housing for the Future (SAHF)
Tabernacle Senior Citizens Project (IL)

850 West Eastwood Tenants Association (IL)
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Chairwoman Waters, Ranking Member Capito, and other distinguished
Subcommittee Members, thank you for the opportunity to appear before you today to
address concerns raised over HUD's ability to fund and pay the annual renewals of
Section 8 project-based housing assistance payment (HAP) contracts with funding
available in Fiscal Year (FY) 2007 and requested for FY 2008. In my testimony today, I
will: (1) reassure you that this Administration’s policy remains in support of fully
funding all HAP contract renewals as a needed source of affordable rental housing for
nearly 1.25 million low-income families; (2) explain the program funding and payment
issues experienced in FY 2007 and the Department’s solution for resolving those issues;
and (3) address the funding needs in FY 2008 to fully support this important housing
program.

Background

HUD’s Section 8 project-based housing assistance program serves to maintain the
supply of affordable rental housing units for nearly 1.25 million low-income households.
Under this program, either directly or through contract administrators, HUD makes
housing assistance payments to private owners of multifamily housing. These*payments
help make project-based housing and related utilities affordable for lower income
households. Under HUD’s HAP contracts with these private owners, low-income tenants
generally pay 30 percent of their adjusted income toward their rent, with the monthly
HUD subsidy payment equal to the difference between what the tenants pay and the
contract rents that HUD and the owners negotiate in advance. As an incentive to spur the
private development of low-income housing in the late-1970s and early-1980s, Congress
appropriated funding to enable HUD to execute long-term, typically 20~ to 40-year HAP
contracts. The varying tenant income levels and contract rent adjustment factors make it
difficult to estimate HAP contract funding needs from year to year, let alone over a long
term. As a result, the funding requirements for many of the long-term contracts executed
in the 1970s and 1980s were either underestimated or overestimated. HUD has dealt with
this issue by recapturing excess funds from long-term contracts as they expire and using
those funds to provide additional funds to the contracts that were under-funded through
contract amendments. Generally, HUD has recaptured significantly more from the
expiring contracts than has bcen needed to cover the cost of the amendments. That
excess, along with any excess funding found in other HUD programs is proposed for
rescission each year.,

As the initial 20- to 40-year HAP contracts began to expire during the 1990s, each
successive Congress and Administration has sought legislative authority to renew the
HAP contracts to preserve this important source of low-income housing. This goal led to
the enactment of the Multifamily Assisted Housing Reform and Affordability Act of
1997 (MAHRA), enacted on October 27 of that year. In MAHRA, Congress eschewed
the original Section 8 approach of appropriating funding in an amount sufficient to
provide payments for a 20-, 30-, or 40 year term and instead permitted the Department, in
most cases, to renew the contract for a term committed to the sound discretion of the
Department. In all cases, however, the Department’s duty under MAHRA to fund a
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renewal contract for any given year, regardless of the contract tenm, is explicitly subject
to the condition that Congress makes sufficient amounts of funding available each year in
the Department’s appropriation Acts. In general, HUD reduced the terms of the
subsequent renewals to 1- or 5-year terms, with funding renewed annually, subject to
appropriations. Contract renewals with terms of greater than one year included language
noting that they, too, are “subject to annual appropriations,” meaning that the terms apply
only if HUD gets future appropriations sufficient to fund the contracts for each annual
period beyond the first year. HUD currently administers over 18,000 HAP contracts to
provide about 1.25 million low-income housing units. Of these contracts, 12,910
contracts, covering over 915,000 housing units, are subject to annual funding renewals.

As budgets became even tighter after 1997 and in this decade, HUD was often
forced to partially fund some annual contract renewal terms for fewer than 12 months.
HUD would fully obligate funding for as many monthly contract payments as financially
feasible and wait for additional funding in the following federal fiscal year to complete
the 12-month funding. This partial or “incremental” funding practice became more
frequent in recent years. In the event that current appropriations and recaptured funding
is insufficient to both renew all HAP contracts for a full 12-month term and to meet the
Department’s rescission mandate for the current fiscal year, the practice can shift some
funding needs to the next fiscal year.

FY 2007 Funding and Current Payment Issues

While HUD thought its partial funding practice was acceptable — because the
contract terms referenced funding as “subject to the availability of sufficient
appropriations” — a closer review of the actual contract language and program funds
control processes revealed that the intended “incremental funding” practice was not
adequately captured in the wording of the contracts. In particular, the statement that the
contract would run from year to year “subject to the availability of sufficient
appropriations to make housing assistance payments for any year,” did not make it clear
that HUD might be obligating less than 12 months of funding at the time each renewal
contract was executed. HUD did not have sufficient funding available to both fully fund
all FY 2007 contract renewals for a 12-month period and meet HUD’s $1.65 billion
rescission mandate for FY 2007. At the time HUD discovered this problem, all but
1,728 of the 12,910 annual contract renewals had already been executed with 12-months
of obligated funding, exceeding the funding HUD had originally planned to obligate for
those contracts in FY 2007.

HUD developed and executed the following strategy to remedy the situation
without terminating any contractual relationships or necessitating additional
appropriations late in the fiscal year and in a constrained budget environment:

1. First, HUD fully obligated 12 months of fiinding on contract renewals that had
already been executed in FY 2007 under previous contract terms. (See example of
old contract terms in Attachment 1.)
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2. Secondly, HUD revised key lariguage in the renewal contract forms for the 1,728
contract renewals remaining to be processed in FY 2007, and for future renewals, to
correctly implement an “incremental funding” clause to enable HUD to properly split
the funding of annual contract renewals between two consecutive federal fiscal year
appropriations. (See example of new contract terms in Attachment 2.)

3. Lastly, HUD re-estimated the funding needs of the remaining “long-term” Section 8
contracts and recaptured all excess funds for use in covering HUD’s FY 2007 Section
8 contract renewal funding needs and rescission mandate.

HUD has successfully executed this strategy to provide funding for the renewal of
all HAP contracts into FY 2008 and avoid the need for additional appropriations or the
unintended rescission of unobligated funds in other HUD programs. Regrettably, many
of our business partners experienced contract payment delays as we developed and
executed this strategy. While we took steps to provide as much relief as possible — such
as allowing owners to borrow against project reserves or requesting mortgage
forbearance — many FY 2007 payments were not paid on time. I realize that some of our
housing program partners may have experienced hardships during this transition period
and [ apologize on behalf of the Department. .

HUD’s current contract renewal and payment process involves multiple manual
steps and participants and averages four weeks to complete negotiations and fully execute
the contract to enable payment. HUD’s funds control practices and accounting systems
require that an active executed contract be in place with sufficient obligated funding to
cover the specified contract term before any payments can be released for that contract.
An owner cannot receive a monthly payment on a contract that HUD and the owner have
not properly renewed. HUD sent the 1,728 fourth-quarter FY 2007 revised contract
renewal packages, including the revised contract forms, to the contract administrators for
processing the first week in September 2007, and all but 428 of the contracts were
negotiated, executed and entered into HUD’s system to facilitate payment by the end of
September. As of last week, fewer than 250 FY 2007 contract renewals remained to be
executed by owners and the number declines daily.

Contract renewals duc in October of each year — the first month of the federal
fiscal year — normally experience a one-month payment delay because the new fiscal year
appropriation is not available until the same day payment is due to the owners — on
October 1* - and it generally takes HUD two to three weeks to transition its books and
financial systems from one fiscal year to the next. November renewals often experience
payment delays in the first month, too. The simplest resolution to these delays is to begin
processing both October and November contract renewals earlier, in August and
September, with respective effective dates and final funding actions on October 1* and
November 1%, HUD needs to alter its processing of October and November renewals to
avoid payment delays next year and beyond. ’
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Program Funding Needs for FY 2008

In resolving the FY 2007 HAP contract funding issues, HUD has performed
considerable additional analysis on its budget needs for FY 2008. The President’s
FY 2008 Budget — which was submitted in February 2007 before HUD’s FY 2007
program funding issues were identified and resolved - requested $5.522 billion for
Scction 8 HAP contract renewals and proposed a $1.3 billion rescission that was
primarily intended to come from excess Section 8 Program funding. HUD’s current
analysis indicates it can meet the FY 2008 HAP contract renewal funding needs with the
funding level in the President’s FY 2008 Budget, and HUD estimates it can meet the
rescission target with Section 8 and other HUD program resources.

Given that many HAP contracts were forward funded into FY 2008 with available
FY 2007 funds, and with continued use of the new incremental funding clause for the
FY 2008 contract renewals, HUD would require, and the President’s Budget supports, a
FY 2008 program funding level of $5.6 billion to incrementally fund all FY 2008
contract renewals through November of 2008. Incrementally funding the FY 2008
contract renewals two months into FY 2009 will allow sufficient time to process another
round of incremental funding actions at the beginning of the next new fiscal year to avoid
further late payment problems for housing owners; that is, if Congress enacts HUD’s FY
2009 appropriation bill in a timely manner.

Conclusion

HUD is committed to continuing to improve its systematic means to more
accurately forecast budgetary needs so that each year’s budget request is sufficient to
fund all annual Section 8 HAP contract renewals, as well as any amendment needs on
remaining long-term contracts. We are in the process of concluding a contract-by-
contract data clean-up in our program data system as a first step in reengineering the
long-term solution to streamline and automate the overall Section 8 Project-Based
Assistance Program budgeting and contract management and payment processes.
Implementation of the necessary systems changes is subject to the availability of
sufficient information technology systems funding for HUD’s Working Capital Fund.
The Department is committed to supporting HAP contract renewals to assist both the
property owners and the families they serve. We will continue to work with our business
partners and the Congress to improve the administration of this critically needed housing
program.

That concludes my prepared testimony and I stand ready to address your
questions. Thank you.



162

Attachment 1

HUD’s Old Annual Funding Terms
For Section 8 Project-Based Assistance Contracts

2 TERM AND FUNDING OF RENEWAL CONTRACT

a The term of the Renewal Contract begins on

b Subject to the availability of sufficient appropriations to make
housing assistance payments for any year in accordance with the
Renewal Contract, as determined by HUD, the Renewal Contract
shall run for a period of five (5) years, beginning on the first day of
the term. Section 8 housing assistance payments to the Owner
during the Renewal Contract shall only be made from budget
authority appropriated by the Congress, and available for this
purpose.
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Attachment 2

HUD’s New Incremental Funding Terms
For Section 8 Project-Based Assistance Contracts

2 TERM AND FUNDING OF RENEWAL CONTRACT

a

The Renewal Contract begins on
and shall run for a period of one year.

Execution of the Renewal Contract by the Contract Admlnlstrator ls
an obligation by HUD of $
an amount sufficient to provide housing assistance payments for
approximately % months of the Renewal Contract term.

.

HUD will provide additional funding for the remainder of the
Renewal Contract term subject to the availability of sufficient
appropriations. When such appropriations are available, HUD will
obligate additional funding and provide the Owner written
notification of (i) the amount of such additional funding, and (ii) the
approximate period of time within the Renewal Contract term to
which it will be applied.

' The Renewal Contract must be entered before expiration of the Expiring
Contract. Enter the date of the first day after expiration of the term of the
Expiring Contract.

i Enter the amount of funding obligated.

# Enter a whole humber of months.
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COMMITTEE ON FINANCIAL SERVICES

U.S. HOUSE OF REPRESENTATIVES
OCTOBER 17, 2007

Madam Chairperson and Members of the Subcommittee, my name is Larry Lipton
and I am Chief Financial Officer of Related Management. I am appearing before you on
behalf of the National Leased Housing Association, which for over 35 years has
represented owners, managers, lenders, investors, public officials and others involved
with Section 8 and other affordable housing programs. NLHA played a major role as
Section 8 programs were being formulated and our member organizations were the
original developers-and owners of this critical housing resource.

Related Management is also an active member of the National Multi Housing
Council (NMHC) and the National Apartment Association (NAA). Both organizations
have joined with NLHA in submitting this testimony. NMHC represents the apartment
industry's largest and most prominent firms and NAA is the largest national federation of
state and local apartment associations, with 190 affiliates representing nearly 50,000
professionals who own and manage more than six million apartments. NMHC and NAA
jointly operate a federal legislative program and provide a unified voice for the private
apartment industry

Other national housing organizations are also deeply concemed about this issue
and have weighed in with Members of Congress; a copy of their letter is attached.

My company, Related Management, has its headquarters in New York City and
owns and manages about 26,000 units of multifamily housing in 12 states, spread from
New York to California. Our Section 8 project-based inventory totals 11,287 units in 64
projects.

The Section 8 project-based programs, enacted more than 30 years ago, have
provided effective and enduring shelter for millions of low-income families. In addition
to making possible the construction or rehabilitation of housing units dedicated to low-
income occupancy for extended periods, Section 8 has been used in several hundred
thousand units in projects financed under other HUD programs to preserve those projects
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from financial problems or to ease the rent burden on low-income tenants in those
projects.

In our opinion, the Section 8 subsidy mechanism is the most effective housing
subsidy ever devised by Congress. It is an elastic subsidy that can reach the very poorest
families and keep their rent burden proportionately the same as the rent burden on
families with more income.

However, for Section 8 to be an effective program, HUD must comply with its
contractual promise to housing providers to make timely monthly assistance payments.
These assistance payments cover the difference between tenant rent contributions,
generally set at 30 percent of a tenant’s adjusted income, and the HUD-approved rents for
the project. The tenant rent contribution generally pays for only a small portion of the
costs of running a project, including debt service payments. Without assistance payments
from HUD a project cannot continue to operate and serve its tenants.

While HUD has been late sporadically in making payments over the past several
years, this year late payments have been widespread over most parts of the country, with
nonpayment often persisting for several months.

In the case of our company, for example, we billed HUD in June of this year for
$9.8 million in assistance payments for the month of July. Almost one-third of our bill,
or $3.1 million, was not paid by July 31, and about 20 percent or $2 million remained
unpaid as of September 30. One of our projects, in San Diego, received no funds for the
three-month period of July through September, for a total of $525,000. No doubt many
other owners have been hit harder than us, but any late payment at any time is
indefensible. We support legislation to charge HUD interest on payments not received
within 30 days of the due date, a penalty payment available to most contractors doing
business with the government, and that might also be an incentive to HUD to make
timely payments.

Owners do what they can to cope during these periods of nonpayment, such as
drawing funds from a replacement reserve, and other reserves if they exist, borrowing
funds, delaying payments to vendors, and making personal contributions.

It is not exactly clear how these payment problems occurred and owners have no
assurances that the problem will not recur in the future. To protect themselves from
future late payments, some owners may consider taking several actions, including not
making needed project repairs from funds in a replacement reserve in order to preserve
these funds to offset late payments; selection of the highest income tenants legally
possible in order to reduce the deficit between tenant rent contributions and the cost of
operating the project; and, perhaps most significantly, planning to opt out of their
contracts.

The late payment problem not only affects the operations of a project, but also
makes difficult the preservation of these aging projects through sales, often to nonprofit
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purchasers that commit to long affordability periods, and rehabilitation, usually with
proceeds from the low-income housing tax credit. Purchasers, lenders, and tax credit
investors have been put on alert that the government may not perform under its contracts,
and they will act accordingly to protect their interests, assuming they continue to
participate at all. We have attached to our testimony a list of 19 adverse consequences of
delayed or insufficient HAP funding.

The damage of the late HAP payments is being compounded by concerns that
Congress will not provide sufficient appropriations for the Section 8 project-based
program in fiscal year 2008. HUD is responding to this potential shortfall by entering
into renewal contracts that no longer purport to make a commitment for one year of
funding, but rather obligate HUD for only a period of a few months with the promise to
extend the short period for an indeterminate further period when and if sufficient
appropriations become available.

The perception this kind of contract creates is devastating. Until recently, several
years of predictability and stability in the Section 8 renewal process have led purchasers,
lenders and investors in Section 8 properties to rely on long-term Section 8 renewal
contracts, even though subject to annual appropriations, as sufficient backing for their
investment. They assumed the appropriations risk in these contracts because they
thought the risk was minuscule. They are not so sure anymore.

There are other more technical, but serious, concerns with short funding
commitments. These contracts purport to bind an owner to providing section 8 housing
for one year. If HUD funding stops after 4 months is the owner bound to continue to
comply with Section § rent and other rules without receiving assistance payments? If the
owner can get out of the contract will it be bound by the one-year tenant notice statute
which will prevent the owner from raising rents for one year after an opt-out notice to the
tenants? Will the tenants be eligible for enhanced vouchers if the contract is abrogated?
Will HUD wait until the one-year notice period has elapsed before awarding enhanced
vouchers, as has been its recent policy? Will there be sufficient funding for all enhanced
vouchers?

These concerns will influence an owner’s decision to remain in the program or to
opt out, as well as decisions whether to purchase and rehabilitate Section 8 projects. Ata
minimum, owners will more likely give routine notices to tenants that they intend not to
renew a Section 8 contract, in order to reduce their exposure period during which they do
not receive assistance payments but cannot raise rents. These opt-out notices will cause
anxiety among tenants who will be placed in a continual state of uncertainty as to
whether they will lose their homes or not.

Unless the industry has confidence that the government is committed to adequate
and timely funding, the Section 8 inventory is likely to shrink in size. Nor will it get the
new investment needed to preserve these projects as affordable housing and to keep them
affordable far into the future.
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What can this Committee do to help rectify the damage done to the Section 8
inventory? First, it can exercise close oversight over the process HUD uses to make
Section 8 assistance payments, as well as how budgetary needs are calculated. Second, a
package of amendments submitted to the Committee by NLHA to remove statutory and
administrative impediments to preserving affordable housing will help facilitate Section 8
renewals and the sale, rehabilitation, and long-term affordability of Section 8 and other
HUD-assisted housing projects. Third, the Committee should urge that sufficient
appropriations be provided for fiscal year 2008 to avert the use of a succession of short
term funding obligations by HUD.

Thank you for the opportunity to testify on this important subject and I will be
pleased to answer any of your questions.
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SOME IMPLICATIONS OF INADEQUATE FUNDING
OF PROJECT-BASED SECTION 8 CONTRACTS

If Congress fails to appropriate sufficient funds for FY 2008 to make all contractual
section 8 payments, in original and renewal contracts, this failure will be regarded by participants
in the Section 8 program, other housing programs, other federal programs, and the capital
markets as a default by the United States in its perceived moral obligation. The section 8
contract has already been devalued even without a default by sustained talk of inadequate funds,
widespread late payments in 2007, and the inability of HUD to provide one-year extension
contracts because of insufficient funds. A quick and decisive fix may salvage some of the
damage.

The following are several specific adverse consequences:

(1)  Lenders will be less willing to make long-term loans for refinancings or purchases
of section 8 projects, transactions which help in the rehabilitation and preservation of the
projects. :

2) Investors and syndicators will be less willing to purchase low income housing tax
credits, which are key to the sale and rehabilitation of those projects.

(3)  To the extent the above players continue to participate, it will be on more onerous
terms and with a more rigorous selection process to assist only projects that would be viable if
section 8 payments terminated.

4 Owners who economically can opt out of the section 8 program will plan to do so
and will do so at the first opportunity.

5) Owners can also stop providing section 8 housing even prior to contract
expiration if HUD fails to provide assistance payments.

(6)  Tenants will become anxious about the potential loss of their subsidy and homes.
The elderly are particularly susceptible to those concerns. Some will move out and live with

their families, thus losing their eligibility for tenant protection vouchers when an owner opts out.

@ Owners will select the highest income tenants they legally can select in order to
mitigate the impact of missed or reduced assistance payments.

1900 L STREET, NW, #300 = WASHINGTON, DC 20036 m 202.785.8888 { m 202.785.2008 f m hudnlha.com
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8) The cost of enhanced vouchers and other tenant protection vouchers will soar, or
alternatively, all tenants will not be protected if there is an opt-out.

(9)  There may be an increase in defaults on FHA-insured mortgages covering section
8 projects.

(10)  Affordability use restrictions for projects that have been restructured in the mark-
to-market program, which run 30 years, would be converted to permit higher income tenants to
be served.

(11)  Fifty-year affordability use restrictions for LIHPRHA projects and existing use
restrictions for ELIPHA projects would be terminated and the projects rented to market tenants if
HUD cannot provide all the contractual section 8 payments.

(12)  For those projects remaining in the program, there will be an increase in deferred
maintenance, depletion of replacement reserves, and little likelihood of obtaining tax credits for
rehabilitation.

(13)  Prices realized by HUD in selling foreclosed properties with section 8 subsidies
would decline.

(14)  If Congress authorizes the conversion of rent supplement and RAP contracts to
section 8, there will be few takers.

(15)  Participation and continued participation in other housing programs involving
multi-year subsidies, such as project-based vouchers, regular vouchers, 202/811 would decline,
or the quality of participants would decline.

(16)  The lack of sufficient section 8 funds will also thwart the refinancing of older
section 202 projects for the elderly and disabled that have section 8 subsidies. Many of these
projects are 20 to 30 years old and can be preserved for another long period with recapitalization
and rehabilitation, but lenders and investors would be wary of participating.

(17)  The ability of public-housing agencies to borrow funds for capital improvements,
secured by future appropriations to the capital fund, would be made more difficult and costly.

(18)  Participation in non-housing federal programs, dependant on ongoing federal
subsidies, would be compromised if participants felt the United States defaulted in the major
section 8 programs.

(19)  There are broader implications in the capital markets. A default by the United
States in any area could send further shock waves to the already shocked markets. Would this be
the end of the perceived federal backing of Fannie and Freddie obligations, and if so, increasing
borrowing costs for home purchases and refinancing? Would the odor of default by the United
States raise borrowing costs for Treasury?

1900 L STREET, NW, #300 w WASHINGTON, DC 20034 w 202.785.8888 t m 202.785.2008 f m hudntha.com
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October 5, 2007

The Honorable Dave Obey

Chair

Committee on Appropriations

2314 Rayburn House Office Building
Washington, DC 20515

Dear Chairman Obey:

The undersigned organizations are writing to alert you to a desperate situation
currently affecting federal government contracts on thousands of affordable housing
properties subsidized through the U.S. Department of Housing and Urban Development
(HUD).

Owners and developers of low income housing properties throughout the country
that have entered into Section 8 project-based housing assistance payment (HAP)
contracts with HUD are experiencing major funding shortfalls due to insufficient FY07
appropriations to renew such contracts. Without these funds, properties are not able to
pay debt service, utility costs (including utility allowance payments to residents) or other
operating expenses. If the property is unable to operate, the low income residents, many
of them elderly and disabled, will be displaced and a scarce housing resource will be lost.

This crisis is a direct result of HUD and particularly the Office of Management
and Budget (OMB) underestimating the funding renewal needs of such contracts and
requesting less than is necessary in the Administration’s budget request. From what we
can gather, a number of “creative” accounting maneuvers have been used over the last ten
years, including the Congressional practice of including “rescissions” in appropriations
bills. These actions have distorted the actual funding needs for project-based Section 8
renewals, causing the current crisis.

HUD’s budget request for FY08 is less than what was appropriated in FY07 even
though the $5.829 billion appropriated for Section 8 project-based contract renewals in
FYO7 has proved to be nearly $1.2 billion less than what was needed. We believe the
shortfall for FY08 to be $2.2 bllion.

It is not appropriate to continue HUD’s band-aid solution of providing
partial funding by bifurcating payments between fiscal years. Such an approach
distorts the actual funding need, but does not reduce the amount of the shortfall.
Further, the continued delay in making payment undermines the confidence of owners,
resulting in owners’ terminating such contracts. It is simply not acceptable that the
nation’s most vulnerable people, many of them elderly and disabled will be put out on the
street because the Administration did not request sufficient funds to meet its contract
obligations
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We can il afford to lose this scarce housing resource. Please support the
appropriation of sufficient funds to renew for 12 months all Section 8 project-based
contracts in FYO08.

Sincerely,

American Association of Homes and Services for the Aging (AAHSA)
Council for Affordable and Rural Housing (CARH)

Institute of Real Estate Management (IREM)

Institute for Responsible Housing Preservation (IRHP)

Mortgage Bankers Association (MBA)

National Apartment Association (NAA)

National Association of A ffordable Housing Lenders (NAAHL)
National Association of Homebuilders (NAHB)

National Affordable Housing Management Association (NAHMA)
National Leased Housing Association (NLHA)

National Multi Housing Council (NMHC)
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Prepared Statement of Ms. Carolann Livingstone
Vice-President/East
National Alliance of HUD Tenants

Subcommittee on Housing and Community Opportunity
Financial Services Committee
Wednesday, October 17, 2007

On behalf of the National Alliance of HUD Tenants (NAHT), [ want to thank
Chairwoman Waters, Ranking Member Capito, and members of the Subcommittee for inviting
our testimony today. My name is Carolann Livingstone. [am a tenant of project-based
Section 8 housing; the President of the 1890 House Apartments Tenants Association in
Providence, Rhode Island; a co-founder of the Rhode Island HUD Tenant Project; and the Vice
President/East of the NAHT Board.

As you know, NAHT is the nation’s only membership organization representing the two
million families who live in privately-owned, HUD assisted multifamily housing, including the
1.5 million families, elderly and disabled people in apartments receiving project-based Section 8
assistance. The elected NAHT Board represents a membership including voting member tenant
groups and areawide coalitions in 23 states.

The NAHT Board met with Subcommittee staff in September to urge that today’s hearing
be held. We are very grateful that the Subcommittee has responded so quickly. For today’s
hearing, NAHT convened two national conference calls to solicit input from tenants and
affiliated organizations across the country. [ am honored for the opportunity to make these
tenant voices heard before the Subcommittee today. Our comments follow the questions
provided to NAHT by the Subcommittee.

1) In what way do you rely on the project-based rental assistance program?

For me and my nine year old son, Section 8 housing is literally a matter of life and death.
Like many thousands of Section 8 families across America, I was once homeless, living on the
street for one and a half years before 1 could pull my life together. Section 8 housing provided
the vital step up so I could stabilize my life, provide a decent home for my son, find a job ata
local church, and take college courses to move up and out of poverty.

Well over half the 1.5 million project-based Section 8 households in America are very
low income elderly and disabled people; the rest are families with children living on public
assistance or with low wage jobs. We have no “choice” to rent market rate apartments, without
subsidies to keep rents affordable. A major portion of the low income families with children,
like me, were homeless or living in shelters before moving into life-saving Section 8 housing.
For many of us, project-based Section 8 is the difference between having a home and living on
the street.

Rents paid by Section 8 tenants (based on 30% of household income) typically cover only
25-35% of the actual costs of operating Section 8 apartments; HUD pays the difference to the
owners through the Section 8 HAP contract. If HUD were to terminate Section 8 payments in
the middle of the contract year, and tenants are forced to pay the difference, it would mean an
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overnight increase of 3 to 4 times what we are paying now, forcing tenants out on the street.
NAHT has already received reports of owners doing exactly that in New York, Ohio and
Pennsylvania.

Today, more than 90% of project-based Section units, including the many in long-term
contracts under HUD’s Mark to Market, Mark Up to Market, or Preservation Programs, are
“subject to annual appropriation by Congress.” That means that more than 1,350,000 low
income households are potentially affected by the Section 8 funding crisis. If Congress and
HUD do not provide $2.5 billion out of an 38 billion need in 2008, then 30% of these
households—that’s 470,000 low income families, elderly and disabled people——could lose their
homes overnight.

2) What is your understanding of the reasons behind why the Department has been
unable to make HAP’s in a timely fashion? How does the current situation with late
HAP’s compare to prior years in which HAPs were late?

To our knowledge, this is the first time in the history of the project-based Section 8
program that anything like this has happened. [ was part of the NAHT Board’s meeting with
Acting Deputy Assistant Secretary John Garvin and other HUD officials on September 14, 2007,
to hear HUD’s explanation of this crisis. HUD officials claimed that the late payments from
July had been largely cleared up, after OMB released $1.4 billion which had been delayed in
June and July.

But their explanation of the “funding shortfall” which appeared in the 4™ Quarter, when
money for Section 8 literally ran out, was disconcerting, to say the least. They said that no one
at HUD had any idea of how much money was actually needed to fully fund all Section 8
contracts for one year. In fact, HUD had to farm out this analysis to an outside contractor.
HUD acknowledged that Congress had asked for the contractor’s report by September 15, in
time for the FY 2008 Appropriations bill, but told us that the draft report wouldn’t be ready until
mid-November.

To fund contracts in the 4™ Quarter, HUD said they had taken money out of 40 year,
long-term Section 8 contracts obligated to other owners. We asked them if this was legal; they
said they had a legal opinion from the HUD Office of General Counsel that it was, and that HUD
didn’t have to pay these funds back. Our understanding is that as much as $1.2 billion was
transferred in this way. They did not say whether these owners have been notified of a reduction
in their contracts.

Yet even this amount was not enough to fund all contracts that came up in the July-
September 2007 quarter. So HUD is only providing short-term 3-6 month “stub” contracts with
available funds, and telling owners that the balance of their one year contracts may or may not be
provided by Congress, during fiscal year 2008.

We asked if HUD had an estimate of how much would be needed next year, since the
House and Senate Appropriations bills for FY 2008 have already passed each chamber and
appear to be short. HUD officials said the number could be anywhere from zero to $2 billion or
even more; they really didn’t know. Nor was HUD able or willing to commit to ask for
whatever shortfall their contractor might identify, sometime in November or beyond. We have
since heard that HUD admits the amount is $2.5 billion, but neither HUD nor OMB will make an
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ofticial appropriations request. Instead, President Bush has vowed to veto even the inadequate
HUD Appropriations bills before the Congress.

Madame Chair, the inability of the Administration to provide answers to these questions
or to request the needed funds is deeply disturbing. They are playing with peoples’ lives!
Obviously, with a $2.5 billion shortfall out of an $8 billion need, not providing enough money in
FY 2008 will result in mass displacement and homelessness for tenants as owners are forced out
of the program.

If tenants are more than 10 days late on our rent, we are threatened with eviction. Yet
OMB and HUD were two months late with $1.4 billion--will the responsible officials be held
accountable? What steps will HUD take to make sure this doesn’t happen again?

If Jow income tenants inaccurately report our income, we can be evicted and even
prosecuted for fraud. Yet HUD and OMB will not formally acknowledge that $8 billion is
needed to honor Section 8 contractual obligations. Will the Administration at least admit the
problem and ask Congress for what is truly needed?

The way this crisis has developed raises a legitimate question whether some in the
Administration are deliberately planning a “train wreck” to destroy the project-based Section 8
housing system next year. We know that OMB officials, even in prior Administrations, have
favored the conversion of project-based Section 8 into Vouchers, but there is no sign the
Administration even plans to ask for additional Voucher funds for 470,000 families who could
suddenly lose our homes. We ask that Congress dig deeper into this crisis to answer these
questions.

3) How have you personally been impacted by late HAPs? Has the owner of your
housing development entered into a “short-funding” contract, i.e., a contract in which the
funding is not guaranteed for a full 12 months? How have late HAP’s affected your
neighbors or other tenants in your organization?

My building already suffers from inadequate repairs, maintenance, and management.
Delayed or short-funded Section 8 payments can only make this worse. We expect even worse
conditions, lower REAC scores, and potential HUD enforcement or even termination down the
road.

In addition, my building is in a prime downtown Providence location. The owner will be
able to “opt out” of his Section 8 contract by January 2011, and either convert to higher rent
housing or tear down the building and replace it with more profitable new development. Our
tenants association and the Rhode Island HUD Tenant Project, aided by a Rhode Island Right to
Purchase law which we passed last year, hope to preserve our building as Section 8 family
housing. But the Section 8 funding crisis dramatically increases the chances that our owner will
opt out or be terminated by HUD, leaving no Section 8 contract to make affordable housing
feasible.

NAHT tenants and affiliated local organizations across the country are already reporting
adverse effects on tenants from the crisis so far. Some examples:
» At Morris Heights Mews in the Bronx, the owner stopped making long overdue
repairs and maintenance and halted utility and monthly mortgage payments in
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August 2007, due to HUD’s payment delays. Recently, management has begun
to charge HUD’s portion of the rent to tenants, many of whom are now paying
market rents out of fear of eviction. Tenants are now afraid the owner will opt out
of the expiring Section 8§ contract in February 2008 due to HUD's inability to
guarantee payments, according to the Urban Homesteading Assistance Board.

« At Washington, Square West Apartments in Philadelphia, AIMCO (which owns
as much as 115,000 units of project-based Section 8 housing, 7% of the total)
has forced tenants to sign “month to month” leases effective December 1, 2007.
One tenant who contacted the NAHT office could see a rent increase from $198 to
$1,015 overnight should HUD fail to provide Section 8 payments, at any time
after December 31 (See attached excerpt from Model Lease and Rent Incrcase
request).

o Senior citizens at a building in Cleveland were sent a letter notifying tenants
that they would have to pay full market rents due to the HAP funding shortfall.
The Cleveland Tenants Organization and Legal Aid intervened to get a correction
letter, but tenants were panicked for 24 hours

* According to the Texas Tenants Union, tenants at Eastwood Terrace tenants in
Nacogdoches reported high weeds and slow maintenance this summer. They also
had problems with security no longer making rounds at night. The grass was cut
at the end of August, around the time TTU heard landlords were getting paid
again. At Edinburg Village in Edinburg, tenants reported that the manager was
hardly in the office this summer and rehab stopped.

e The Coalition on Housing and Homelessness in Ohio (COHHIO) reports delays in
utility allowance checks for tenants at Westover Village in Cincinnati from
management as a result of a HAP shortfall, forcing tenants to pay higher amounts.
COHHIOQ also reports a nonprofit owner of a 180 unit elderly and disabled tenant
building in Cleveland who is “very disturbed” by HUD’s short-funding letter and
may not be able to operate the buildings.

e  NAHT Board members and affiliates from high or rising market areas, such as
Placer County, California, or Eastern Massachusetts, report that many owners
who have been renewing their Section 8 contracts one year at a time to “keep their
options open’ may now throw up their hands and “opt out” rather than enter into
HUD’s Mark Up to Market program to preserve affordable housing

Perhaps the worst impact as tenants become aware of this crisis is the gnawing fear and
terror of becoming homeless—for many of us, becoming homeless again. In my state of Rhode
Island the one large homeless shelter has been demolished. As I look out my living room
window [ can see people sleeping on the sidewalk. Last night, there was a homeless woman and
her child living there, in the rubble. What will happen if HUD cuts off funds and more are sent
into the street? That can easily be me——that was me, not too long ago—I am asking, for all of us,
that Congress and HUD solve this crisis now.

4) How have late HAP’s changed your perception of or eonfidence in the project-
bascd rental assistance program?

HUD’s inability to provide accurate and timely information about its funding needs is
almost as disturbing as the late payments and Section 8 shortfall themselves. As the crisis has
unfolded, neither owners, tenants, Congress, nor HUD field staff have been correctly informed
about what is going on. Just last weekend, HUD officials in New York attending the New York
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Tenants and Neighbors Annual Conference denied there was anything more than a “temporary
shortfall” that would soon clear up—obviously, they, too, are misinformed.

HUD’s explanation that late HAP payments last summer were due to an undefined
“administrative snafu” is not enough. Nor are “late payments” even the central problem; the
deeper crisis is the $2.5 billion shortfall which emerged during FY 2007. Were OMB and/or
HUD deliberately holding up 3" Quarter payments to push owners out of the program, stretching
funds it knew were inadequate into the 4" Quarter? Why has neither agency to datc admitted,
publicly, that there is a $2.5 billion shortfall? What did Department and OMB officials know
about this emerging problem, and when did they know it? What contingency plans, if any, have
they made for the hundreds of thousands of people like me who could be made homeless if
contracts are shut off?

HUD has blamed the “shortfall” on a reported Office of General Counsel opinion last
year, citing the Anti-Deficiency Act (ADA), which suddenly forced HUD to short-fund Section 8
contracts. This is not convincing. If HUD had asked for enough money in FY 2007 in the first
place, the ADA would not have been problem. Even if OGC changed the standards for funding
12 month contracts, HUD could have asked for a supplemental appropriation at that time. If
HUD and OMB simply request enough money to fully fund all Section 8 contracts for one year,
the ADA problem will go away.

We ask that the Subcommittee investigate further how the late payments and the
shortfall were allowed to happen, so that a repeat of this fiasco can be avoided in the future.
We recommend that the Chair and Ranking Member request an investigation by the
Government Accounting Office and by HUD’s Inspector General of how this crisis developed,
with remedies to avoid a recurrence and to rebuild public confidence in the project-based
Section 8 program.

Congress could start by asking HUD to produce, as a follow up to this hearing, the Office
of General Counsel legal opinions regarding the application of the Anti-Deficiency Act to
Section 8 renewals, and allowing permanent transfer of funds from long-term Section 8 accounts
for FY 2007 short-term renewals.

5) How will late HAP payments impact the future stability of the project-based
rental assistance program, including any impact on residents of these developments?

You don’t have to be an accounting genius to see that HUD’s math doesn’t add up. If all
owners offcred “stub” contracts come back in a few months for another short term contract,
obviously the total demand will be $8 billion during FY 2008-—not the $5.5 billion requested by
the Administration. This means that the “train wreck” forcing early contract terminations from
lack of funds will occur no later than May 2008, if Congress does not fully fund Section 8:
cither owners will seek funds from HUD that are simply not there and will suffer funding
shortfalls, or they will “opt out” of renewals (where they can), or both. Either way, the nation
will lose affordable housing. Is HUD basing its $5.5 number on an estimate that owners will
choose to opt out? Where owners can’t yet opt out, is HUD assuming that a certain number of
contracts will be terminated due to lack of funds? We ask your help in getting to the bottom of
these questions.
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Even if Congress acts, there is a question whether HUD and OMB will be able to process
the money in time. Has HUD done a cash-flow analysis of the impacts of continually renewed,
short-term “stub contracts™ on Section 8 funding needs for each Quarter? What is the impact of
the Continuing Resolution level of funding (85.9 billion) for the first Quarter of FY 20087 We
are also concerned that the sheer confusion and chaos resulting from multiple and overlapping
contracts of varying lengths will overwhelm HUD’s already limited administrative capacity, with
tenants at the losing end.

More urgently, tenants need to know what will happen if funds are suddenly cut off by
HUD in the middle of a one year Section 8 funding cycle. Will tenants receive One Year
Notice, from HUD and/or the owners, before our rent payments increase? Will we receive
Section 8 Enhanced Vouchers to cover rent increases? How will these Vouchers be funded?
If 470,000 households are cut from project-based Section 8 next year, will HUD ask Congress
for 470,000 Vouchers? Will our leases be honored, or will HUD allow owners to terminate
leases if Section 8 funds are not available and tenants cannot afford to pay the full rent? We
urge the Subcommittee to get written answers from HUD to these critical questions as soon as
possible.

Another real concern is the impact on the remaining supply of Section 8 housing. The
nation has already lost at feast 350,000 units of affordable housing since 1996, including project-
based Section 8, due to owner opt outs and mortgage prepayments, according to the National
Housing Trust. But owners in high or rising market areas who are facing funding uncertainty or
terminations by HUD will almost certainly opt out of the program. NAHT’s local affiliates in
these areas are already monitoring owners who have up till now hedged their bets with short-
term contract extensions, and fully expect to see a surge of opt outs, and a permanent loss of low
income housing.

6) How should the Department resolve the current funding situation? Is “short-
funding”contracts a feasible alternative to fully funding them for 12 months?

Obviously, short-funding Section 8 contracts is no alternative to full 12 months funding.
Nor can we wait for the crisis to explode to act; the consequences for tenants, owners, and
lenders would be too disastrous to contemplate. The time to fully fund Section 8 to save our
homes is now.

We strongly urge the Chair and Ranking Member af the Subcommittee to write the
House and Senate T-THUD Appropriations Conferees to increase project-based Section 8
funds to at least 38 billion for FY 2008, without any cuts to other HUD programs. 1f HUD
and OMB are unable or unwilling to provide a formal request or analysis to justify their
estimates, we suggest that Congress multiply the average 12 month Section 8 outlay cost per unit
by the number of units requiring annual funding during FY 2008, plus a small percentage factor,
to approximate the funding need. That way, owners and tenants will be reasonably assured that
funds will be available for the entire fiscal year. Any surplus funds can be rolied over into the
next fiscal year.

Another urgent measure is to provide resources to help inform tenants about Section 8
contract renewals and to participate in the decisions affecting their homes. Section 514 of the
Multifamily Assisted Housing Reform and Affordability Act (MAHRAA) authorizes HUD to
spend up to $10 million annually to involve tenants in Section 8 renewal decisions. But HUD
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has failed to spend any of these funds since 2002. Commissioner Montgomery did support
creation of a new grant program, TRIO, last spring, but was unable to get Appropriations
Committee approval to reprogram funds at the time. This will delay TRIO funds until 2009, at
the earliest.

The Section 8 crisis makes it imperative to get information out to tenants immediately
so we can engage owners and HUD to renew Section 8 contracts. 'The Stakeholders convened
by HUD to advise the Department on Section 514 have proposed that HUD renew its
Interagency Agreement with the Corporation for National and Community Service, a federal
agency, for a $1 million VISTA Volunteer program in HUD multifamily housing, as the quickest
and most cost effective way to get Section 514 resources to organizations across the country,
now that the startup of the TRIO program has been delayed for at least a year. Unfortunately, the
Commissioner has rejected this request (see attached correspondence). The Stakeholders have
also recommended legislation to get funds out to qualified nonprofits in 2008, ahead of the TRIO
NOFA process. We request that the Subcommittee adopt this legislation at the soonest
opportunity, so tenants can better cope with the loss of their homes.

Madame Chair, homeland security begins with a home. The fear and terror of mass
homelessness which HUD’s negligence has caused tenants is unacceptable. Today’s hearing
helps restore confidence that Congress will act to help tenants Save Our Homes in the weeks
ahead.
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creating the future of aging services

House Financial Services Housing and Community Opportunity Subcommittee
Hearing on “The Impacts of Late Housing Assistance Payments on Tenants and Owners in
the Project Based Assistance Program”

October 17, 2007

Written Testimony of Larry Minnix, President and CEO
American Association of Homes and Services for the Aging

My name is Larry Minnix and I am the President and CEO of the American Association of
Homes and Services for the Aging. I would like to thank you for the opportunity to be here today
and share the stories of our members regarding this important problem. I have been in aging
services field for over 35 years and was the CEO of Wesley Woods Center of Emory University.
Wesley Wood is a comprehensive aging services organization, with acute, outpatient, outreach,
HUD housing, and nursing home care. I began there as an administrative intern and spent 28
years committed to the mission of serving seniors. I am speaking to you today as the leadet of an
association of providers, and also as someone that has walked in the shoes of these administrators.

We are looking to you for leadership.

The members of the American Association of Homes and Services for the Aging
(www.aahsa.org) serve as many as two million people every day through mission-driven, not-for-
profit organizations dedicated to providing the services people need, when they need them, in the
place they call home. Our 5,700 members offer the continuum of aging services: adult day
services, home health, community services, senior housing, assisted living residences, continuing
care retirement communities, and nursing homes. AAHSA's commitment is to create the future of

aging services through quality people can trust.
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The majority of AAHSA members own and operate affordable senior housing communities,
funded under the HUD Section 202 and 236 programs. Because many of our members are
dedicated to serving the lowest income seniors they rely heavily on project based rental subsidies
to operate safe, decent, supportive housing for their residents. Depite HUD’s express commitment
and contractual obligation to provide housing assistsance payments in a timely manner, they have
fallen far short of the mark. I cannot stress enough that this is a national probiem for providers.
We have heard from members in Illinois, Texas, Ohio, Georgia, California, Florida, Michigan,
Oklahoma, Missouri, Connecticut and several other states. This trend, if it is allowed to continue,

will endanger the future of affordable, senior housing throughout this country.

Background

Although the recent funding gaps have been broad and exceptional in scope, late payments from
HUD are not a new problem. A 2005 Government Accountability Office (GAO) studyl requested
by this committee found that payment gaps in rental obligations have occurred sporadically on a
national level since the onset of expiring long-term Section 8 contracts. According to the report,
the primary factors affecting the timeliness of HUD’s housing assistance payments were delays in
the contract renewals, absence of procedures for funding and monitoring contract balances and
inaccurate or incomplete submissions of monthly vouchers by project owners. The report also

cites as major causes for repeated delays the bureaucratic contract renewal process, HUD’s

'GaO Report “Praject-Based Rental Assistance: HUD Should Streamline Its Processes to Ensure Timely
Housing Assistance Payments” (November 2005)
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underestimation of its funding needs and a failurc to allocate additional funds when contract

balances decline faster than anticipated.

Since Congress mandated that contract renewals be implemented “subject to annual
appropriations” under Multifamily Assisted Housing Reform and Affordablility Act of 1997

(MAHRA), and new rental subsidy vouchering system and payment review processes were put

into effect, an increasing number of AAHSA members have detailed lengthy delays. According to

the GAO report, between fiscal years 1995 and 2004, and with an average of 26,000 contracts

paid per month, only three-fourths of the monthly housing assistance payments were made by the

due date. Of the remaining contracts, 8 percent were delayed by 2 to 4 weeks, 6 percent - more

than 18,000 per year - were 4 to 8 weeks late and another 10,000 payments per year were 8 or

more weeks late. One issue that GAO did not address, were the significant problems experienced

by providers of extended delays, although it did acknowledge growing problems with PRAC

payments.

AAHSA’s Understanding of the Reasons for the Late HAP Payments

HUD has insisted that the primary reasons for the ongoing funding problems are the legal
requirements laid out in the Anti-Deficiency Act and the shortage of funds for new contracts.
According to HUD, there has been a departmental “legal opinion” based on the federal Anti-

Deficiency Act that prohibits them from providing contract renewals to providers unless they

have a full year’s worth of funding available for a particular property. It should be noted that this

does not appear to be a formal, written legal opinion from departmental attorneys. What that

American Association of Homes and Services for the Aging
2519 Connecticut Avenue, NW Washington, DC 20008-1520 | aahsa.org | 202.7683.2242
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means, of course, is that unless HUD requests sufficient funding to renew all the contracts,
contracts renewed in the last quarter and perhaps the third quarter can not be renewed for a full 12

months.

HUD has repeatedly requested too little funding for the project based Section 8 account to meet
the existing need. HUD has borrowed from long-term contracts within its project based Section 8
portfolio — those that received full funding initially — to meet their current funding obligations for
contract renewals. While they can be admired for their creativity, the simple fact that they have
taken such steps suggests that the amount of funding requested and the amount appropriated by
the Congress are drastically below the actual program needs. According to experts in the field,
HUD will need more than $2 billion dollars to fully fund their FY08 obligations and repay the

contracts that they have “borrowed” from.

HUD has also indicated that they have been given such small increments from OMB in each
periodic apportionment that they cannot meet all outstanding needs and their 12 months allocation
requirements for contracts expiring in any given period. Addressing contract shortfalls or
renewals has become increasingly problematic over the last half of the FY07 fiscal year. Basic
payments have been delayed even if the contracts have been renewed with 12 months of funding.
Furthermore, HUD’s subsidy renewal, allocation and payment processes remain highly dependent
on a number of manual steps which must be accomplished in sequence. So, once funding is
“released” at HUD headquarters, it can still take 2 to 3 weeks for funds to reach individual project

accounts.
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AAHSA members have generally reported the same funding problems, particularly for those
contracts expiring in the 4th quarter of the federal fiscal year or the 1% quarter of thc coming fiscal
year. AAHSA has repeatedly met with HUD to discuss these problems and we acknowledge the
efforts taken by certain HUD officials trying to improve the data collection and funding policies
or helping assign emergency funds to untold numbers of members facing a true crisis as their
reserves were depleted. However, a long-term fix has never been fully identified or implemented.
Whether HUD itself truly knows how much it should have on hand for each apportionment period
or not is questionable and the House Appropriations Committee expressed sincere doubts in the
FY08 report.

The Committee is deeply concerned about HUD's inability to caleulate the
actual funding needs of this program. Based on recent calculations on expiring
contracts and the true annual voucher cost, the Department has put the
Committee in the difficult position of correcting an undefined, seemingly
unlimited shortfall. The Department is either unable or unwilling to report its
recaptures in this account and seems to have lost track of its contracts. As this
program is based on legal contracts, it seems reasonable that HUD should be
able to calculate the true need of this program. The Committee understands
that the Department has engaged a contractor to assess the needs of this
program and anticipates getting accurate information from this report. The
Department is instructed to provide the results of that report to the Committee
and to discuss the results within one week of the issuance of the report.” The
Committee also directed HUD to submit supporting documentation for the
FY09 project-based Section 8 budget request. The required documentation is a
project—by-project analysis, verifying funding for renewals and amendments.

Impact of Funding Delays and Short Funding on AAHSA Members
The non-payment of contract funding has a disastrous impact on providers, residents and

communities. AAHSA members are not-for-profit organizations, typically faith-based, with

American Association of Homes and Services for the Aging
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limited resources. Often times whatever capital reserves are available are spent-down to cover the
missing payments, mortgages are delinquent, planned maintenance or property rehabilitation is
delayed resulting in increased costs over time, staff may be laid off, and/or utility payments are
held off until the last possible moment. I would like to cite a range of examples of the experiences

that AAHSA members have had over the last five months.

Bethany Center Senior Housing, Inc., is stand alone property based in the Mission
District of San Francisco, California. This past summer the property’s administrator, who
has been with the property for almost 20 years went two months without a payment from
HUD. The community was forced to use his reserves to pay the property’s bills, including
the mortgage. Ultimately the property had to face the possibility of losing staff because
they no longer had the funds to meet their payroll obligations. In addition the funding
crisis hit in the middle of an asbestos abatement project at the site. The administrator was
no longer able to continue paying the contractor and the contractor stopped work. He
further noted that their vendors, from security companies to pest control, cannot afford to
do work for free. Bethany Center was at risk of losing the people that they did business

with to “higher priced” vendors who inevitably cost more.

National Church Residences, is a national housing provider with over 200 senior
properties, including two in Charleston, West Virginia and several in Southern California.
In July 2007, NCR reported to us that they had 64 properties that had not received $2.5

million in housing assistance payments. By August 1, they were missing $3.5 million in

American Association of Homes and Services for the Aging
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HAP contract funding. NCR is a leading sponsor of Section 202 properties. The
organization has been instrumental in working on the most financially and legally
complex deals to preserve existing affordable senior properties from California to New
Jersey. If organizations like NCR cannot rely on HUD to meet their obligations on
existing property subsidy contracts they will not have the time, expertise and resources to

dedicate towards new developments or affordable housing preservation.

King’s Daughters and Sons Housing, Inc. in Norwalk, CT is sponsored by an
organization that has been active in the commuity for more than 100 years. The property
has experienced repeated delays during its lifetime due to process problems with contract
renewal delays. In the past, the property has had to borrow money to meet it operational
needs, but according to their Execitive Director the situation has never been as bad as it is
today. Like 59 other properties in Connecticut, King’s Daughters and Sons, did not
receive its July and August 2007 payments on time. Their experience is indicative of what
small local organizations face when HUD does not meet its obligations. Two of the
property’s staff members went without paychecks, invoices were not paid and the medical
insurance was cancelled. The Board, made up of local community leaders, has spent
significant amount of time trying to deal with funding issues rather than focusing on the
mission of the organization. Local HUD staff has been extremely responsive and helpful
where they are able, but the fact is that if HUD headquarters does not provide the contract
funds there is very little that they can do to help the provider meet their operational

expenses.
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AAHSA does not have a count of exactly how many of its members have “short funded”
contracts, but we do know that every renewal since August has received contract language that
provides incremental or “short funding”. Our primary concern, given the desperate needs of our
members was that they understood that in order to receive any funding at all, they had to sign
whatever HUD sent them. In short, with regards to the funding and the abbreviated contracts,

HUD has housing providers over a barrel.

One thing that has become clear to us is that HUD’s solution to “short funding” contracts is
exacerbating the chronic underfunding that properties have experienced over the last several
years. King’s Daughters and Sons Senior Housing, in Connecticut, has received notification from
HUD that they will receive a “short funded” contract to provide five months worth of funding.
Unfortunately, the level of funding that HUD estimated they needed does not take into
consideration the operating cost adjustment factor (OCAF) that was requested to meet the
increased operational expenses. Their funding will not meet the actual expenses for the full five
months. We have heard similar stories from other providers that have received notification letters

on “short-funded” contracts.

HUD’s “short funding” of projects will have growing effect on the physical properties due to
deferred capital improvements, and even reoutine maintenance. Given the recent funding crisis,
providers are hesitant to enter into long term projects and repairs that they may not have the

funding to pay for in the near future. HUD insists that sponsors provide safe, decent sanitary
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housing, but their short sighted “solution” to their contractual obligations makes it more difficult
for providers to live up to those expectations. Senior housing properties typically have

exceptional REAC scores on the physical conditions of the properties, scores that are in jeopardy.

This move to “short-fund” contracts also wreaks havoc on preservation deals that are underway
or may be considered in the future. One AAHSA member, who is refinancing an older project
with low-income hosuing tax credits has reported that investors are becoming leery of the
certainty of HUD funding in the lqng term. This sentiment will only grow as HUD is unable to
take the steps necessary to provide long term commitments to the properties. The LIHTC program
is an essential source of capital for new developments, as well as preservation. Without the

confidence of those investors the goal of serving the lowest income seniors will not be possible.

The Future Viability of the Affordable Senior Housing Portfolio

The failure of HUD to provide for timely and adequate payments on their contractual obligations
to thousands of affordable senior housing providers will have a predictable impact on the future of
these valuable programs. Just because AAHSA members are faith and community based
organizations, they are not novices when it comes to running a business. Their commitment to
serving the least among us certainly will not change, but they will have to face the fact that they
cannot successfully and responsibly continue to operate communities where the residents, the
staff and the soundness of the property depend on an agency that has turned out to be as

unreliable as HUD.
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Some providers will remain involved in the Section 8 program, but many will recognize the
inefficiency and futility of trying to meet their mission without adequate, predictable funding.
Some are considering serving more moderate-income residents instead of the very-low-income or
creating their own funding streams or endowments even if it would mean serving fewer people.
Some, who are particulary appalled with HUD’s performance, have discussed redefining their
mission to get out of affordable housing all together. For providers with maturing mortgages, such

a step is not inconceivable.

I want to add that this problem of late payments is not limited to Section § payments. Section 202
PRAC projects, built since 1990, experience delays in payments as well. AAHSA knows that the
funding is in the Sectic;n 202 account, so it is unclear why providers are not being paid. Fewer
units may ultimately be built because HUD has underestimated the amount of funding required
for PRAC renewals and each year must set aside additional dollars to renew contracts, but the
funding is available. AAHSA is afraid that PRAC renewals will become the Section 8§ renewal

crisis of the future.

How HUD Can Resolve the Current Funding Situation

While the current crisis may have been staved off at this point, this “short funding” of existing .
contracts will result in annual shortages like the type we saw this past summer, next summer and
every summer going forward. The current method of “short funding” contracts is unsustainable in
the future. It is AAHSA’s understanding that the reason that HUD turned to short term renewals is

because they have exhausted available sources of funding - including borrowing from long-
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term contracts that were fully funded at the beginning. All of this funding will eventually come
due and HUD, like someone that has lived off of credit cards for decades will have to the face the

fact that they have nowhere else to “borrow” from to meet their obligations.

The Administration must recognize the importance of atfordable senior housing in the nation’s
continuum of care and HUD must face their contractual obligations to providers. The Department
must address its antiquated method of tracking contracts, expenses and projected funding needs.
HUD must also educate and inform its field offices so that they can better address provider
concerns. HUD should develop a communication system that will allow them to alert providers
when payments are delayed and when they can expect to receive funding. This small change will
allow providers to plan operations accordingly and give them the peace of mind. Most
importantly, we urge HUD to reveal the extent of the underfunding of the project based Section 8
contracts, to provide accurate estimates of the real funding need for the portfolio and submit a

formal supplemental funding request to Congress, as well as a realistic budget request for FY09.

In addition to the changes that I believe HUD must make, Congress will have to do the hardest
part. On behalf of AAHSA, our member communities and the residents they serve, I call on
Congress to provide the necessary funding to allow these properties to remain affordable, safe and
secure homes. Federal support for these projects will ensure that dedicated, professional housing
providers remain committed to their communities for well into the future. The lives involved
cannot survive the patchwork approach to problem solving that this country will face if HUD and

Congress continue to address these issues on a temporary, emergency basis and if HUD
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continues to “manage” its way out of its funding shortfall. As well the Section 8 program has
been the piggy bank for too long in rescissions demanded from HUD and the piggy bank is dry.
It’s time for Congress to reject such budget gimmicks and provide sufficient funding for

affordable housing.
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Thank you, Chairwoman Waters for holding this important hearing to examine the impact
of late Housing Assistance Payments (HAPs). Good morning, Ranking Member Capito and
members of the Subcommittee.

My name is Ken Pagano, and | am honored to be here today to speak on behalf of the
National Affordable Housing Management Association (NAHMA). NAHMA represents
management agents and owners involved in federal rental assistance programs. Executives of
property management companies, owners of affordable rental housing, public agencies and
vendors that serve the affordable housing industry constitute NAHMA’s membership. Our
members have considerable experience both in developing the properties and in ensuring
regulatory compliance. | am also President and CEO of Essex Plaza Management Company, of
Newark, New Jersey and President of NAHMA's regional chapter, New Jersey Affordable
Housing Management Association (JAHMA).

I would like to begin by commending you, Chairwoman Waters, for the leadership role you
have taken on this issue. Today's hearing is a very important step toward reassuring concermned
affordable housing professionals, owners and investors that Congress is interested in resolving
the serious payment disruptions in the project-based Section 8 program. Thank you for your

efforts.
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Background

Before { discuss the specifics of how late HAP payments harm affordable properties and
our tenants, there are a couple of key background points | would like to emphasize. First, making
timely HAP payments to housing providers is a contractual obligation between the federal
govemment and affordable housing providers. HAPs are the contractual rental subsidy payments
made by HUD to the owner of a federally-assisted housing unit. These payments make up the
difference between 30 percent of a tenant's income and the rent. The most common term for the
HAP contract is one year, but there are also multi-year terms. Regardless of the contract length,
ali HAP renewal contacts are subject to annual appropriations. Secondly, late HAP payments are
chronic problems which have plagued affordable housing managers for about the last ten years.
The events of this summer, when payments nationwide were delayed for one to three months,
were a dramatic and painful example of how badly the system is broken. Thirdly, late HAPs
jeopardize the financial and physical health of apartment communities that serve low-income
famities with few housing options. Ironically, the more low-income tenants a property houses, the
more burdened it is by late payments because tenants cannot afford to pay market rents and
there are few other ways to increase cash flow. When HAP payments are late, owners and agents
must use maintenance funds to make the mortgage payments, meet payroll, pay utilities or other
expenses. The final background point | would raise is if owners begin to opt-out of this program
and if nervous investors walk away from preservation deals because they've lost faith in the
dependability of Section 8 funding, the low-income families who need this housing most will lose it;
and the tragedy of this situation will be that it was entirely avoidable.

A Chronic Problem Documented by the Government Accountablity Office (GAQ)

Late HAPs are not a new problem. They have presented management challenges for
nearly ten years, since contract renewal process under the Mark-to-Market program was

implemented.
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Thanks to the bipartisan request of Housing and Community Subcommittee Chairwoman
Waters, Financial Services Committee Chairman Frank, and the previous Republican leadership
of the Financial Services Committee and Housing Subcommittee, the Government Accountability
Office (GAO) provided independent, unbiased documentation of the late HAP payment problem.
GAO’s November 2005 report, “Project-Based Rental Assistance: HUD Should Streamiine its
Processes to Ensure Timely Housing Assistance Payments (GAO-06-57),” corroborated much of
what the affordable housing industry aiready knew about late HAP payments from membership
surveys and anecdotes. Specifically, late HAPs occur quite frequently, are usually resolved within
two weeks of the due date, and are more likely to occur during a contract renewal, mark-to-
market, or mark-up-to-market process, and owners receive no advanced waming. It also
corroborated our arguments about the damaging toll late subsidy payments have on the
operations of affordable properties. GAO noted that some properties are in a better financial
position to continue operations until the subsidy arives; but they also spoke with owners who
incurred thousands of dollars worth of penaities for late payments on their mortgages and utility
bills which could have been avoided if they had received their subsidy payments on time.

Some of GAO’s other key findings included:

» No statutory or regulatory standard exists for HUD’s timeliness of subsidy payments to
owners.

* “Although HUD has made changes to improve contract administration, it has not
comprehensively addressed the factors that most affect the timeliness of payments--that is,
its contract renewal and contract funding and monitoring processes.”

+ HUD’s failure to promptly allocate and obligate additional funds to contracts also results in

late payments.

t See page 31 of the 2005 report.
PROTECTING THE INTERESTS OF AFFORDABLE HOUSING PROPERTY MANAGERS AND OWNERS



196

o Some HUD field office staff do not have access to data systems, were not trained to
use the systems, or were not trained to monitor funding levels.
o HUD frequently underestimates the amount of money a contract will need when it
makes obligations at the beginning of a year.
o HUD's existing monitoring has failed to prevent payment delays for HAPs that need
more obligated funds.
o Local market factors primarily drive opt-out decisions.
» Continuing resolutions should not affect HAP timeliness. (In a GAO report released in April

2007, HUD reversed course and cited CRs as a major cause of late HAPs.)

« HUD has no system for alerting owners about late payments or expected time for
resolution.

The report concentrated on HUD’s payment processes, with only passing references to
Congress' role in the appropriations process and no attention at ali to OMB's part in releasing
funds to HUD for distribution. This is an important point, because there are still procedurat issues
which must be addressed even after funding is stabilized. For example, NAHMA believes GAO
missed an opportunity to examine the tum-around time for moving appropriated funds from OMB
to HUD.

GAO made three recommendations to HUD for improving timeliness of HAP payments,?
and HUD agreed with all of them.> The specific recommendations were that HUD should:

* “Streamline and automate the contract renewal process to preverit processing errors
and delays and eliminate paper/hard copy requirements to the extent practicable;”
s “Deveiop systematic means to better estimate the amounts that should be allocated

and obligated to project-based housing assistance payment contracts each year,

* See page 32 of the 2005 report.
? See pages 37-38 of the 2005 report. The specific HUD comments are found on page 38.
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monitor the ongoing funding needs of each contract, and ensure additional funds are
promptly obligated to contracts when necessary to prevent payment delays;” and
* “Notify owners if their monthly housing assistance payments will be late and include

in such notifications the date by which HUD expects to make the monthly payment to

the owner.”

Much of HUD's hopes for improving its HAP contract renewal process rested on its
Business Process Reengineering (BPR) effort, a long-term project intended to improve “inefficient
or redundant processes” and to integrate data systems.4 Unfortunately, the BPR was abandoned
due to cost concems. At the time, however, GAQ also pointed out that the BRP was a larger
initiative not focused on the HAP payment process, and focusing on this strategy would cost HUD
the opportunity to make immediate improvements. GAQ proposed,

“...HUD effectively could prevent many delayed payments by better estimating the

amounts it needs to obligate to contracts each year, more systematically monitoring

contract funding levels on an ongoing basis, and promptly allocating and obligating
additional funding to contracts when necessary.”

In Apnil 2007 GAQ released another noteworthy report, “Project-Based Rental
Assistance: HUD Should Update its Policies and Procedures to Keep Pace with the
Changing Housing Market (GAO-07-290).” This report analyzed contract activity from 2001 to
2005. 1t focused on the number of opt-outs, which properties were most at-risk, HUD’s
preservation tools and reasons for the decisions to continue or leave the program. Late HAPs
were mentioned in this report, as a source of “HUD fatigue” for owners and management agents
which could lead to fewer contract renewals.® Itis important to note here that while GAO again
cited local market conditions as the primary factor in the opt-out decision, they acknowledged that

other factors could eventually outweigh purely economic factors.

* See page 21 of the 2005 report.
®See page 31 of the 2005 report.
See page 28-29 of the 2007 report.
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NAHMA agrees with GAO'’s assessment that market factors are the major factor in an
owner’s decision to opt out, but we would caution that each of these studies was released prior to
the financial chaos project-based Section 8 properties experienced from July through September
of 2007. Late HAPs and insufficient contract funding are now an economic consideration.

More importantly, the 2007 GAO report provided compelling documentation about the
consequences of late HAP payments:

“Owners told us that when they did not receive payments on time, they often had

to use reserve funds to cover critical operating expenses, leading to cash flow

problems. During these periods, some owners delayed needed maintenance to

make up for the budget shortfall. For example, we found in our work for this

current report that in Baltimore, a nonprofit owner of a project-based Section 8

property for elderly residents delayed critical repairs to the boiler system when

the payments were delayed. The owner used reserve funds that should have

been used for repairs to cover operating costs. This situation contributed to a

lower physical REAC score for the owner because the boiler was in need of

repair.”’

This example is consistent with reports by many NAHMA members who have had to lay-
off staff, cut services to residents, miss mortgage payments, make late utility payments or miss
payments to site vendors because of late HAP payments.

A Difficult Summer: Late HAP Payments Harmed Affordable Properties and Tenants

The negative impact of late HAPs for properties and tenants were only worsened by the

funding crisis of this summer. in one awful situation, a NAHMA member from Louisiana expressed

’ See page 34 of the 2007 report.
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frustration that her property couid not take in Katrina evacuees because without the HAP
payments, the property could not afford to prepare the vacant units for occupancy.

in my own experience as a management agent, the problems with HAP payments this
summer have caused a crisis in confidence for owners, investors, and the vendors who service
my properties. The cost of operating project-based Section 8 properties has increased as a resuit
of the late HAPs. Despite many years of timely payments, vendors are now asking for upfront
deposits, and I've lost discounts because | was not abie to pay them on time. Banks as well as
vendors are charging late fees. fronically, no such fee is imposed on HUD for making late HAP
payments to the properties in the first place! My properties have paid between 12 to 18 percent
late fees on water, sewer and tax payments in New Jersey because HUD did not pay us on time.

Maintenance and services to tenants have aiso been cut back on my properties due to the
funding delays. For example, I've had to cut the hours of the Neighborhood Networks (community
leaming centers) on the properties. 've also had to defer scheduled work outlined in the mark-to-
market process because | needed the money to make debt service payments. I've aiso had to
defer general maintenance and cut back supportive services.

| am also feeling pressure to opt-out from the partners on some of the properties | manage.
My owners and limited partners are looking at this situation where their costs are increasing,
returns are diminishing and the uncertainty of HAP funding is putting the projects at risk of defauit
on the mortgages. Risks to properties restructured under mark-to-market inciude defauit on the
first mortgage, as well as inability to make interest payments on the HUD-held second mortgage.
The partners are asking me, “Why am 1 still in this program?” At the same time, they are being
approached by investors who would like to convert the properties to condominiums or market rate

units.
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Additional Lessons from the Summer of 2007

GAO's extensive commentary on HUD’s lack of information about the funding needs for
these contracts foreshadowed the major funding interruptions affordable housing providers
experienced during the forth quarter of 2007. House Appropriations Committee Report (H. Rept.
110-238) to accompany the FY 08 Transportation- HUD bili (HR 3074) was more blunt about its
lack of confidence in HUD’s budget request for project-based Section 8. Under the heading,
Project-Based Rental Assistance Committee Recommendation, the Committee wrote:

“The Commiittee is deeply concerned about HUD's inability to calculate the actual

funding needs of this program. Based on recent calculations on expiring contracts

and the true annual voucher cost, the Department has put the Committee in the

difficult position of comrecting an undefined, seemingly unlimited shortfall. The

Department is either unable or unwilling to report its recaptures in this account and

seems to have lost track of its contracts. As this program is based on legal contracts,

it seems reasonable that HUD shouid be able to calculate the true need of this

program. The Committee understands that the Department has engaged a contractor

to assess the needs of this program and anticipates getting accurate information from

this report. The Department is instructed to provide the results of that report to the

Committee and to discuss the results within one week of the issuance of the

report...”

The report referenced by the House Appropriations Committee is a contract review study
that has been underway for some time. It is NAHMA’s understanding that this study was
supposed to have been completed by the end of last year. Later, we were told this report would be
released in the summer of 2007. We are concerned that if Congress waits until the report is finally

released to comect the appropriations for project-based Section 8, it may be too late. We
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respectfully suggest that Congress could use other cost estimates, perhaps from the
Congressional Budget Office.

NAHMA and other industry participants betieve the funding crisis affordable housing
providers experienced during the fourth quarter of FY 2007 was the result of insufficient FY 07
appropriations for project-based Section 8 contract renewals, and failure on the part of HUD and
the Office of Management and Budget to submit adequate funding requests to Congress. Our
members remain gravely concerned that the Administration has not revised its FY 08 request,
which would cut appropniations for project-based Section 8 confract renewals, when the FY 07
appropriations have been clearly insufficient. We are even more puzzled by the fact that the
Senate’s FY 08 Transportation-HUD Appropriations bill adopted the President's request on the
heels of this crisis.

Project-Based Section 8 Contract Renewals: Short-Term Funding Language

At the insistence of HUD’s attomeys, the project-based Section 8 HAP contracts now
include a new section 2, which allows HUD to obligate funding to owners for a period of time
(expressed in months) less than the term of the contract (either one-year or multi-year). For
example, the new contract language might state, “HUD is providing $350,000, which is sufficient
to fund HAPs for approximately 4 months of the Renewal Contract term.” HUD’s lawyers believe
the new language is necessary to continue providing short-term payments on contracts when
funds for the whole term of the contract are insufficient.

Interestingly, HUD has cited the challenges in working out the new lfanguage as a cause of
this summer’s funding interruptions. | would note, however, that many of our members went
weeks or months without payment on contracts that were not expired and therefore, wouid not
have been using the new contracts.

The HAP contract forms are available as attachments to the Section 8 Renewal Guide and

posted to HUD's website:_http://www.hud.gov/offices/hsg/mfh/exp/guide/s8renewpgcha80907.pdf.
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The new contracts have already been used to renew contracts that expired in the 4" quarter of FY
2007.

In the case of multi-year contracts, HUD is sending a letter to owners at every anniversary
date which will notify owners when HUD does not have sufficient appropriations to make
payments for the entirety of the next annual increment, and it is obligating a specified dollar
amount to provide HAP payments for a specific number of months in the next annual increment.
The letter is also stating HUD will obligate additional funding when appropriations are available
and owners will receive written notification “of (i) the amount of such additional funding, and (ii) the
approximate period of time within the remaining portion of the annual increment to which it will be
applied.”

According to HUD, the benefits of the new contract renewal language are two-fold. First, it
allows the Department to keep some money flowing to owners when funding for the full contract
term is not available. Second, it notifies owners about the status of funding for the contract.

A number of NAHMA members have expressed serious concerns that the new fanguage
legally binds them to provide housing under Section 8 rules and rent limitations for a year (or
more) with no assurance of payment beyond the months to which HUD commits. While NAHMA
agrees that partial funding is better than no funding, we believe the new short-term funding
language in the HAP renewal contracts only underscores the importance of fuily funding HAP
renewals for the full 12 month term (or 12 month annual increments for multi-year contracts).
Please put yourself in the position of the management agent who has to explain this new contract
language to the property owner—who may already have doubts about whether to continue

participating in the project-based Section 8 program.
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Regquested Congressional Action

Not surprisingly, NAHMA is unequivocal in our position that HAPs must be made to owners
on time and in full. NAHMA believes the project based Section 8 program is at a crossroads. The
severe payment problems of this summer, combined with HUD’s new short-term funding
language in Section 8 contracts, the Administration’s requested cut for project-based Section 8
contract renewals, and the adoption of this cut in the Senate’s FY 2008 Transportation-HUD
Appropriations Act are raising questions throughout the affordable housing industry about whether
the federal government is truly committed to the project-based Section 8 program-and whether it
is worth the nsk of participating in the program.

We call on Congress and the Administration to take immediate decisive steps that will restore
confidence in this important program and protect the low-income tenants. We respectfully suggest
these steps would include:

1. Stabilizing funding by providing the necessary appropriations to pay the full 12 month
increments of HAP contracts;

Regardless of whether the Administration submits a revised budget request, we urge

Congress to use its own best judgment and increase the funding for project based Section 8

contract renewals to roughly $8 billion. We believe a minimum of $2.2 billion above the

Administration’s request is necessary to fully fund 12 month contracts in FY 08. Cutting this

program--when FY 07 has been pfoven inadequate~will be disastrous for housing providers

and residents.
2. Addressing any regulatory issues that affect the timeliness of HAP payments;
This includes requiring the Administration to submit accurate budgetary information and

improving the tum around time on inter-agency and intra-agency processing of these funds.
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3. Increasing protections for vulnerable tenants;
We urge Congress to amend the enhanced voucher statute to make these tenant protections
available when HAP payments stop for any reason {especially due to the government’s failure
to pay owners) and also to provide these vouchers to tenants even before the end of a one
year notice period.

4. Requiring HUD to pay owners interest on late HAP payments.
Ideally, we believe HUD should pay interest on late HAPs, just as owners must pay late fees
on missed mortgage and / or utility payments which result from the late HAP. A precedent
exists in the U.S. Treasury Department’'s prompt payment rule, which assesses late interest
charges against federal agencies that pay vendors after a payment due date.
NAHMA supports a legislative change which would:
o Require HUD to notify owners when payments will be late;
o Require HUD to automatically approve releases from reserves when the HAP is 10 days

late; and

o Require HUD to pay interest on late HAP payments to owners after 10 days.
A copy of this draft legislation foliows my testimony.
I would like to emphasize our preference is to receive HAP payments on time and in full rather
than late payments with interest. Unfortunately, NAHMA has come to believe this measure is
necessary to create disincentives against chronically late subsidy payments.

Conclusion

Once again, | would like to thank Chairwoman Waters for allowing me to testify this

morning. | would be happy to answer any questions from the Subcommittee members.
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SEC.___. CORRECTING HARM CAUSED BY LATE SUBSIDY PAYMENTS.

Section 8 of the United States Housing Act of 1937 (42 U.S.C. 1437f) is amended by adding at the
end the following new subsection:

“(f) LATE PAYMENTS. -

“(1) GENERAL. — The Secretary, or the Secretary's designee, shall make project-based housing
assistance payments under this section each month on or before the due date.

“(2) DUE DATE. - The due date for a monthly payment shail be the first business day of the month.

“(3) NOTIFICATION OF LATE PAYMENT. — The Secretary, or the Secretary's designee, shalf notify
a project owner at least 10 days prior to the due date if payment of a housing assistance payment will be late
and shall inform the project owner of the approximate date the payment will be made.

“{4) USE OF RESERVES. - If a payment has not been received 10 or more days after the due date,
a project owner shall be entitled to obtain funds from a project replacement reserve, residual receipts reserve
or other project reserve in order to pay operating and debt service costs.

“(5) INTEREST PAYMENT. — If a monthly payment is not made within 10 days after the due date,
the Secretary shall pay simple interest computed from the due date until the date of payment at a rate
determined by the Secretary of Treasury in accordance with section 12 of the Contract Disputes Act of 1978

(41U.5.C. 611)"
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* Board of Directors, Medical Missions for Children, 2000 — Present

» President, Saint Rose of Lima School Board, 2006-Present, Board Member, 1997-2006

= Member, National Affordable Housing Management Association Executive Committee,
1996-Present

* Chairman, National Affordable Housing Management Association Limited English
Proficiency Task Force, 2005- Present

= Member, New Jersey Housing Mortgage and Finance Agency Management Task Force,
1994-Present

* President, University Heights Development Corporation, [993-Present

®*  Vice President, New Jersey Affordable Housing Management Association, 7994-2000

= Member, United States Department of Housing and Urban Development Community
Empowerment Team for the State of New Jersey, 1995

* Member, United States Department of Housing and Urban Development SNAP
Commitiee, /994
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PROJECT-BASED RENTAL ASSISTANCE

HUD Shouid Streamline lts Processes to Ensure
Timely Housing Assistance Payments

What GAO Found

From fiscal years 1995 through 2004, HUD disbursed three-fourths of its
monthly housing assistance payments on time, but thousands of payments
were late each year, affecting many property owners. Over the 10-year period,
8 percent of payments were delayed by 2 weeks or more. Payments were
somewhat more likely to be timely in more recent years (see figure).

The process for renewing HUD's subsidy contracts with owners can affect the
timeliness of housing assistance payments, according to many owners, HUD
officials, and contract administrators that HUD hires to work with owners.
HUD's renewal process is largely a inanual, hard-copy paper process that
requires multiple staff to complete. Problems with this cumbersome, paper-
intensive process may delay contract renewals and cause late payments. Also,
alack of systematic internal processes for HUD staff to better estimate the
amounts that HUD needed to obligate to contracts each year and monitor
contract funding levels on an ongoing basis can contribute to delays in
housing assistance payments.

Although HUD allows owners to borrow from reserve accounts to lessen the
effect of delayed housing assistance payments, 3 of 16 project owners told
GAQ that they had to make late payments on their mortgages or other bills—
such as utilities, telephone service, or pest control—as a result of HUD's
payment delays. Owners who are heavily reliant on HUD’s subsidy to operate
their properties are likely to be more severely affected by payment delays than
other, more financially independent, owners. Owners reported receiving no
warning from HUD when payments would be delayed, and several told GAO
that such notification would aliow them to mitigate a delay. Nonetheless,
project owners, industry group officials, and HUD officials generally agreed
that late housing assistance payments by themselves would be unlikely to
cause an owner to leave HUD’s housing assistance programs, because such a
.d_ecision is generally driven primarily by local inarket factors.

of Housing i {Fiscai Years 1995-2004 versus 2002-2004)

T
Fiscal year

1995-2004

2002-2004

a 20 40 60 80 100
Percentage

Payment time frames
[ 2 weeks ormore ate B oovsne
14.27 days late B osoorscd by due date

7.13 days fate

Source: GAQ analysis of HUD data.
Note: Percentages do not add to 100 psrcent due to rounding.
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Madarm Chairwoman and Members of the Subcommittee:

1 appreciate the opportunity to be here today to discuss the timeliness of
subsidies paid by the Department of Housing and Urban Development
(HUD) to owners of multifamily properties. Under contracts with HUD,
project owners provide affordabie rental housing to approximately 1.6
million iow-income households. Owners rely on these subsidies from
HUD, often to a great extent, to pay for operating expenses, such as staff
salaries and maintenance, as well as to make their monthly mortgage
payments and set aside funds for contingencies and major repairs.
Although HUD's subsidy payments to owners are not subject to a statutory
or regulatory standard for timeliness, HUD's goal, with some exceptions, is
to provide the payments by the first business day of the month.

My statement today is based primarily on our 2005 report concerning the
timeliness of HUD’s subsidy payments, along with relevant portions of our
2007 report on HUD's efforts to encourage project owners' continued
participation in the subsidy programs.' Specifically, my statement
discusses (1) the extent to which HUD made monthly housing assistance
payments in a timely manner during the 10-year period from 1995 through
2004, (2) the factors that affected the timeliness of those payments, and (3)
the effects of payment delays on project owners and their willingness to
continue providing affordable housing.

In preparing the 2005 report, we analyzed trends in HUD's monthly
payment data to determine whether payment timeliness had changed over
time and whether there were differences in payment timeliness depending
upon the type of contract administrator (i.e., whether HUD staff or
contractors processed monthly payment vouchers). To determine the
factors that affeet the timeliness of housing assistance payments, we
analyzed the portion of HUD's monthly payment data (generally, payments
made from fiscal years 2002 through 2004) that captured the reasons
particular payments were delayed, and supplemented our analyses by
interviewing HUD offieials from headquarters and eight field offices,

‘GA(), Project-Based Rental Assistance: HUD Should Streamline Its Processes to Ensure
Timely Housing Assistance Payments, GAO-06-57 (Washington D.C.: Nov. 15, 2005) and
GAO, Project-Based Rental Assistance: HUD Should Update Its Policies and Procedures
to Keep Puce With the Changing Housing Market, GAO-07-290, (Washington, D.C.: April
11, 2007).
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contract administrators, project owners, and industry group officials. To
assess the effects of payment delays on project owners and their
willingness to continue providing affordable housing, we compared
available HUD data on projects that opted out of HUD's programs with
monthly payment timeliness data to determine whether these projects
experienced more payment delays than projects that were currently
receiving assistance from HUD at the time of our review. We also
interviewed project owners and contract administrators at HUD field
office locations we visited, and we met with officials fromn eight industry
associations representing property owners. In preparing the 2007 report,
among other things we conducted standardized interviews with both for-
profit and nonprofit owners of subsidized properties, housing industry
organizations, state housing finance agencies, and other stakeholders in
five localities. Collectively, we conducted this work between October 2004
and April 2007 in Baltimore, Maryland; Boston, Massachusetts; Chicago,
[ilinois; Columbus, Ohio; Des Moines, lowa; Houston, Texas; Kansas City,
Kansas; Kansas City, Missouri; Los Angeles, California; New York, New
York; Manchester, New Hampshire; Seattle, Washington; and Washington,
D.C. in accordance with generally accepted government auditing
standards.

In Brief

Most of HUD's housing assistance payments were timely-—~HUD disbursed
by the due date 75 percent of the 3.2 million monthly payments for fiscal
years 1995 through 2004. However, 25 percent of its payments were late,
and 8 percent (averaging about 25,000 payments per year) were
significantly late-——that is, they were delayed by 2 weeks or more, a time
frame in which some owners indicated the late payment couid affect their
ability to pay their mortgages on time. HUD made payments on an average
of about 26,000 contracts per month. About one-third of these contracts
experienced at least one payment per year that was late by 2 weeks or
ore. The timeliness of HUD’s monthly housing assistance payments
varied over the 10-year period, decreasing in 1998 shortly after HUD began
implementing the Multifamily Assisted Housing Reform and Affordability
Act of 1997, which contained new contract renewal and processing
requirements. Timeliness gradually improved after 2001, after HUD began
using performance-based contract administrators to administer a inajority
of the contracts. In the 3-year period of fiscal years 2002 through 2004,
HUD disbursed 79 percent of payments by the due date, but 7 percent of
these payments were significantly late.

The primary factors affecting the timeliness of HUD’s housing assistance
payments were the process of renewing owners' contracts; internal HUD
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processes for funding contracts and monitoring how quickly each contract
uses its funding; and untimely, inaccurate, or incompiete submissions of
nonthly vouchers by project owners. More specifically:

» Monthly housing assistance payments were more likely to be late when
owners' contracts to participate in HUD'’s programs were not renewed
by their expiration dates. For example, our analysis of available HUD
data on the reasons that payments were 2 weeks or more late from
fiscal years 2002 through 2004 found that the most common reason was
the payment being withheld pending contract renewal. HUD officials
and contract administrators said that delays on HUD's part—stemming
from a renewal process HUD officials agreed could be cumbersome
and paper intensive—could cause (or exacerbate) late payments that
resulted from the lack of a renewed contract. The timeliness, quality,
and completeness of owners’ renewal submissions also could cause
delays in contract renewals, particularly when an owner’s initial
contract expired and it had to be renewed for the first time.

« HUD did not know exactly how rauch it would pay owners each year
because the amounts varied with tenant turnover, so HUD estimated
how much funding it would need to obligate, or commit, to each
contract and how quickly the contract would use these funds.
However, HUD often underestimated how much funding a contract
would need in a given year, and the agency lacked consistent processes
for field office staff to monitor contracts and allocate and obligate
additional funds when contracts used funds faster than anticipated.
Failure to allocate and obligate additional funds to contracts promptly
could cause payments to be late.

« According to HUD officials and contract administrators, owners’
untimely, inaccurate, or incomplete monthly voucher submissions also
might cause late housing assistance payments. However, the contract
administrators with whom we spoke generally indicated they were able
to correct errors in owners’ submissions ahead of time to ensure timely
payments.

According to project owners with whom we met, delays in HUD's housing
assistance payments had negative financial effects and may have
compromised owners’ ability to operate their properties, but the delays
were unlikely to cause owners to opt out of HUD'’s programs or stop
providing affordable housing. Some owners said they incurred late fees on
their mortgages and other bills or experienced interruptions in services at
their properties because of delayed payments. Effects of delayed payment:
could vary in severity, depending on the financial condition of the property
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owner and the extent to which the operation of the property was
dependent on HUD'’s subsidy. Further, owners said that HUD did not
notify them of when or for how long payments would be delayed, which
prevented them from taking steps to mitigate the effects of late payments.
The owners and industry group officials generally agreed that the negative
effects of delayed payments alone would not cause owners to opt out of
HUD's programs, although they could be a contributing factor.

We made several recommendations to HUD designed to improve the
timeliness of these subsidy payments, with which the agency concurred.
My statement incorporates information on the status of HUD's actions in
response to these recommendations.

Background

HUD operates a variety of project-based rental assistance programs
through which it pays subsidies, or housing assistance payments, to
private owners of multifamily housing that help make this housing
affordable for lower-income households. HUD entered into long-term
contracts, often 20 to 40 years, comumitting it and the property owners to
providing long-term affordable housing. Under these contracts, tenants
generally pay 30 percent of their adjusted income toward their rents, with
the HUD subsidy equal to the difference between what the tenants pay and
the contract rents that HUD and the owners negotiate in advance.

In the mid- to late-1990s, Congress and HUD made several important
changes to the duration of housing assistance contract terras (and the
budgeting for them), the contract rents owners would receive relative to
iocal market conditions, and the manner in which HUD administers its
ongoing project-based housing assistance contracts. Specifically:

« Because of budgetary constraints, HUD shortened the terrs of
subsequent renewals, after the initial 20- to 40-year terms began
expiring in the mid-1990s. HUD reduced the contract terms to 1 or 5
years, with the funding renewed annually subject to appropriations.”?

« Second, in 1997, Congress passed the Multifamily Assisted Housing
Reform and Affordability Act (MAHRA), as amended, in an effort to
ensure that the rents HUD subsidizes remained comparable with

Contracts with terms for greater than 1 year include language noting that they are “subject
to annual appropriations,” meaning that the terms apply only if HUD gets an appropriation
sufficient to fund the contracts beyond the first year.
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market rents.’ Over the course of the initial longer-term agreements
with owners, contract rents in some cases came to substantially exceed
local market rents. MAHRA required an assessment of each project
when it neared the end of its original contract term to determine
whether the contract rents were comparable to current market rents
and whether the project had sufficient cash flow to meet its debt as
well as daily and long-term operating expenses, If the expiring contract
rents were below market rates, HUD could increase the contract rents
to market rates upon renewal (i.e., “mark up to market™). Conversely,
HUD could decrease the contract rents upon renewal if they were
higher than market rents (i.e., “mark down to market™).!

« Finally, in 1999, because of staffing constraints (primarily in HUD's
field offices) and the workload involved in renewing the increasing
numbers of rental assistance contracts reaching the end of their initial
terms, HUD began an initiative to contract out. the oversight and
administration of most of its project-based contracts. The entities that
HUD hired—typically public housing authorities or state housing
finance agencies—are responsible for conducting on-site management
reviews of assisted properties; adjusting contract rents; reviewing,
processing, and paying monthly vouchers subinitted by owners;
renewing contracts with property owners; and responding to health
and safety issues at the properties. As of fiscal year 2004, these
performance-based contract administrators (PBCA) administered the
majority of contracts—more than 13,000 of approximately 23,000
contracts. HUD also has two other types of contract administrators.
“Traditional” contract administrators (typically local public housing
authorities) were responsibie for administering approximately 5,000
contracts until they expired; at which time, these contracts would be
assigned to the PBCAs. Finally, HUD itself also administered a small
number of contracts under specific types of projeci-based programs.

To receive their monthly housing assistance payments, owners must
submit monthly vouchers to account for changes in occupancy and
tenants’ incomes that affect the actual amount of subsidy due. However,

*Pub. L. No. 10565, title V, 111 Stat. 1384 (Oct. 27, 1997) (set out at 42 U.S.C. § 1437f note).

*Prior GAO reports on HUD's mark-to-market efforts include the following: Multifamaly
Housing: Physical and Fi ial Condition of Mark-to-Market At-Risk Properties,
GAO-02-953 (Washington, D.C.: Sept. 6, 2002); Multifamily Housing: Issues Related to
Mark-to-Market Program Reauthorization, GAO-01-800 {Washington, D.C.: July 11, 2001);
and Multifamily Housing: HUD's Restructuring Office’s Actions to Implement the Mark-
to-Market Program, GAO/RCED-00-21 (Washington, D.C.: Jan. 20, 2000),
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the manner in which the owners submit these vouchers and the process by
which they get paid varies depending on which of the three types of
contract administrators handles their contract. For HUD-administered
contracts, the owner submits a monthly voucher to HUD for verification,
and HUD in turn pays the owner based on the amount in the voucher. For
PBCA-administered contracts, the owner submits a monthly voucher to
the PBCA, which verifies the voucher and forwards it to HUD for payment.
HUD then transfers the amount verified on the voucher to the PBCA,
which in turn pays the owner. In contrast, for traditionally administered
contracts, HUD and the contract administrator develop a yearly budget,
and HUD pays the contract administrator set monthly payments. The
owner submits monthly vouchers to the contract administrator for
verification, and the contract administrator pays the amount approved on
the voucher, At the end of the year, HUD and the contract administrator
reconcile the payments HUD made to the contract administrator with the
amounts the contract administrator paid to the owner, exchanging
payment as necessary to settle any difference.

From Fiscal Years
1995 through 2004,
HUD Made Three-
fourths of Its Housing
Assistance Payments
on Time

Overall, from fiscal years 1995 through 2004, HUD disbursed by the due
date 75 percent of the 3.2 million monthly housing assistance payments on
all types of contracts (see fig. 1).° However, 8 percent of payments,
averaging 25,000 per year, were significantly late-—that is, they were
delayed by 2 weeks or more and therefore could have had negative effects
on owners who relied on HUD’s subsidy to pay their mortgages. During
this period, 6 percent of the total payments (averaging 18,000 per year)
were 4 weeks or more late, including about 10,000 payments per year that
were 8 weeks or more late.

®For contracts administered by the PBCAs and traditional contract administrators, HUD
disburses funds to the contract administrator, rather than directly to the owner. HUD's data
systems do not track the date the owner received payment under these contracts. Asa
result, we did not have data to reflect the exact payment date and, instead, for these
contracts, we characterize timeliness based on the date the U.S. Treasury disbursed funds
to the contract administrator. Based on our discussions with PBCA officials, it gencrally
took the PBCAs from 1 to 5 days to tum around payments 10 owners.
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Figure 1: Timeli of H Pay , Fiscal Years 1995 Through

2004 Versus 2002 Through 2002

Fiscal year

1995-2004

2002-2004
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Percentage

Payment time frames
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- 1-6 days fate
Il oisvrsed by duo date

Saurce: GAO analysis af HUD data.
Note: Percentages do not add to 100 percent due to rounding.

HUD does not have an overall timeliness standard, by which it makes
payments to owners or its contract administrators, that is based in statute,
regulation, or HUD guidance. However, HUD contractually requires the
PBCAs (which administer the majority of contracts) to pay owners no
later than the first business day of the month. HUD officials said that they
also used this standard informally to determine the timeliness of payments
on HUD-administered and traditionally administered contracts. Therefore,
we considered payments to be timely if they were disbursed by the first
business day of the month. Based on our discussions with project owners
who reported that they relied on HUD’s assistance to pay their mortgages
before they incurred late fees (generally, after the 15th day of the month),
we determined that a payment delay of 2 weeks or more was significant.

The timeliness of housing assistance payments varied over the 10-year
period (see fig. 2). The percentage of payments that were significantly late
increased in 1998, which HUD and PBCA officials indicated likely had to
do with HUD’s initia} implementation of MAHRA and new contract
renewal procedures and processing requirements for project owners.
Timeliness gradually improved after 2001, shortly after HUD first began
using the PBCAs to administer contracts.
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Figure 2: Percentage of Payments That Were 2 Weeks or More Late, Fiscal Years
1995 Through 2004
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‘Source: GAO analysis of HUD data,
Nate: Ten-year tatal number of payments: 3,212,982,

The percentage of contracts experiencing at least one significantly late
payment over the course of the year showed a similar variation over the
10-year period, rising to 43 percent in fiscal year 1998 and decreasing to 30
percent in fiscal year 2004 (see fig. 3). As with the percentage of late
payraents, the percentage of contracts with late payments increased in
fiscal year 1998 when HUD implemented requirements pursuant to
MAHRA. Over the 10-year period, about one-third of approximately 26,000
contracts experienced at least one payraent per year that was delayed by 2
weeks or more.
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O
Figure 3: Percentage of Contracts Experiencing at Least One Payment Defayed by 2
Weeks or More, Fiscai Years 1995 Through 2004
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Source: GAD analysis of HUD data.
Note: Ten-year average: 32 percent.

Payments on HUD-administered contracts were more likely to be delayed
than those on contracts administered by the PBCAs and traditional
contract administrators, based on HUD's fiscal year 2004 payment data
(see fig. 4). Further, HUD-administered contracts were more likely to have
chronically late payments.® In fiscal year 2004, 9 percent of HUD-
administered contracts experienced chronic late payments, while 3
percent of PBCA-administered contracts and 1 percent of the traditionally
administered contracts had chronic late payments.

*We defined chronically late payments as conlracts with six or more payments per year that
were 2 weeks or more late.

Page 9 GAO-08-199T Housing Assistance Payments



218

Figure 4: Percentage of Payments That Were 2 Weeks or More Late, by Coniract
Administrator, Fiscal Year 2004

Type of edministrator

PBCA 210,972

61,679

Troditional 57,375

Ll [

Percentage
Source: GAQ analysis of HUD data.

Note: C: ization by type of init is based on HUD contract adminisiration data as of
February 2005. We limited our analysis to 2004 because the data from HUD did not allow us to
identity for prior fiscal years which type of contract administrator was respansible for each contract
and because, over the course of these years, HUD was in the process af transtering contract
administration responsibitities. For a small number of the payments characterized as PBCA-
administered in this figure, HUD may have transferred processing to the PBCA during the fiscal year.

Contract Renewals,
HUD Funding and
Monitoring Issues,
and Problems with
Some Owners’
Vouchers Contributed
to Payment Delays

Late monthly voucher payments were more likely to occur when a
contract had not been renewed by its expiration date, according to many
of the HUD officials, contract administrators, and property owners with
whom we spoke. HUD’s accounting systems require that an active contract
be in place with funding obligated to it before it can release payments for
that contract. Therefore, an owner cannot receive a monthly voucher
payment on a contract that HUD has not renewed.

Our analysis of HUD data from fiscal years 2002 through 2004 showed that
60 percent of the payments that were 2 weeks or more late was associated
with pending contract renewals, among late payments on PBCA-and HUD-
administered contracts for which HUD recorded the reason for the delay
(see fig. 5).

"HUD data recorded the reason for the delay for 55 percent of the PBCA-and HUD-
administered payments that were 2 weeks or more late from fiscal years 2002 through 2004.
We could not determine the reasons for the delay in the remaining 45 percent of the late
payments. For almost all of the remaining 45 percent of payments, HIUD's data systems did
not accept the voucher in time for a timely payment. According to HUD officials, late
acceptance of the voucher could be the result of a problem with the voucher or late
submission by the owner or the PBCA. HUD did not collect data that would include the
reasons for delayed payments on traditionally administered contracts.
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U
Figure 5: Percentage of Payments That Were 2 Weoks or More Late, by Reason Code, Fiscal Years 2002 Through 2004, PBCA-
and HUD-Administered Contracts

Percentage of late payments with
data on reason for delay Reason for delay, by percentage

- Other

Contract needed additionaf
funds obligated to make

45% payment
(data on
reason not QOwner’s voucher
available) required review by HUD

Payment was withheld
pending contract renewal

Soyrce: GAQ analysis of HUD data.

Note: Of the 62,851 PBCA-and HUD-administered payments that were 2 weeks or more fate during
this 3-year period, HUD’s database inciuded a reason code for 34,828, or 55 percent. The “other”
category included pending verification of bank information, pending HUD review of a rent increase,
insufficient tenant data, or other missing data on owners’ payment vouchers. We exciuded payments
on traditionatly administered contracls because HUD did not colfect data on the reasons for defays.

A contract renewal might be “pending” when one or more parties involved
in the process—HUD), the PBCA, or the owner—had not completed the
necessary steps to finalize the renewal. Based on our interviews with HUD
officials, contract administrators, and owners, pending contract renewals
might result from owners’ failing to submit their renewal packages on
time, Often the delay occurred when owners had to submit a study of
market rents, completed by a certified appraiser, to determine the market
rent levels. However, late payments associated with contract renewals
also might occur because HUD had not completed its required processing.
For example, according to a HUD official, at one field office we visited,
contract renewals were delayed because HUD field staff were behind in
updating necessary information, such as the new rent schedules
associated with the renewals and the contract execution dates in HUD
payment systems.

HUD's contract renewal process was largely manual and paper driven and
required multiple staff in the PBCAs and HUD to complete (see fig. 6).
Upon receipt of renewal packages from owners, the PBCAs then prepared
and forwarded signed contracts (in hard copy) to HUD field offices, which
executed the contracts; in turn, the field offices sent hard copies of
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contracts to a HUD accounting center, which activated contract funding.
To allow sufficient time to complete the necessary processing, HUD’s
policy required owners to submit a renewal package to their PBCAs 120
days before a contract expires, and gives the PBCAs 30 days to forward
the renewal package to HUD for completion (leaving HUD 90 days for
processing). However, some owners told us that their contract renewals
had not been completed by the contract expiration dates, even though
they had submitted their renewal packages on time.

Figure 6: Contract Renewal Process for PBCA-Administered Contracts

Days until contract expires 120 ] °

HiD Physical Copies Fort Worth
tield office of signed contracts, Accounting Center
Project Complete + HUD enters data » HUD aclivates
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£ completed renewat
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owrer,

signed copies to HUD
field office

Sources: GAO and HUD.

While initial contract renewals (upon expiration of the owner’s initial long-
term contract) often exceeded the 120-day processing time, subsequent
renewals were less time-consuming and resulted in fewer delays,
according to HUD officials, the PBCAs, and owners. nitial renewals could
be challenging for owners because they often involved HUD's
reassessment of whether the contract rents were in line with market rents.
Additionally, the initial renewal represented the first time that owners had
to provide HUD with the extensive documentation required for contract
renewals to continue receiving housing assistance payments.

Further, in preparing our 2007 report, some property owners we contacted
raised concerns about the renewal process, particularly on the clarity of
the HUD policies and procedures and the way the policies were applied.®
Specifically, these owners were concerned that the contract renewal guide
that was published in 1999 had not been updated despite many changes to

*GAO-07-290.
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HUD's policies and procedures, which has led to confusion among some
OWners.

To improve the timeliness of housing assistance payments, we
recomrended in our 2005 report that HUD streamline and automate the
contract renewal process to prevent processing errors and delays and
eliminate paper/hard-copy requirements to the extent practicable. In its
response, HUD agreed with our recommendation and commented that
streamlining and automating the renewal process would be accomplished
through its Business Process Reengineering (BPR) effort. As we noted in
our 2005 report, HUD launched this initiative in 2004 to develop plans to
improve what it characterized as “inefficient or redundant processes” and
integrate data systems. However, according to HUD, the agency has not
received funding sufficient to implement the BPR initiative. As a resulit,
HUD has been pursuing other solutions aimed at streamlining and
simplifying the contract renewal process. According to HUD, the agency is
planning to implement a Web-based contract renewal process that would
be paperless, which it expects to complete in fiscal year 2010. HUD also
told us that although it does not have funding in place to fully develop this
automated renewal process, it has been implerenting this new process in
phases, as funding becomes available.

HUD’s Difficulties in
Assessing Rate of Funding
Use and Monitoring
Funding Levels

The methods HUD used to estimate the amount of funds needed for the
term of each of its project-based assistance contracts and the way it
monitored the funding levels on those contracts also affected the
timeliness of housing assistance payments. When HUD renews a contract,
and when it obligates additional funding for each year of contracts with 5-
year terrus, it obligates an estimate of the actual subsidy payments to
which the owner will be entitled over the course of a year.* However,
those estimates were often too low, according to HUD headquarters and
field office officials and contract administrators. For example, an
underestimate of rent increases or utility costs or a change in househoid
demographics or incomes at a property would affect the rate at which a
contract exhausted its funds, potentially causing the contract to need
additional funds obligated to it before the end of the year. If HUD

°An obligation is a definite commitment that creates a legal liability of the government for
the payment of goods and services ordered or received, or a legal duty on the part of the
United States that could mature into a legat liability by virtue of actions on the pari of the
other party beyond the control of the United States. Payment may he made immediately or
in the future. An agency incurs an obligation, for example, when it places an order, signs a
contract, awards a grant, purchases a service, or takes other actions that require the
government to make payments to the public or from ene government account to another.
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underestimated the subsidy payments, the department needed to allocate
more funds to the contract and adjust its obligation upwards to make all of
the monthly payments.

Throughout the year, HUD headquarters used a “burn-rate calculation” to
monitor the rate at which a contract exhausted or “burmed” the obligated
funds and identify those contracts that may have had too little (or too
much) funding. According to some HUD field office and PBCA officials,
they also proactively monitored contract fund levels. Based on the rate at
which a contract exhausted its funds, HUD obligated more funds if
needed.

However, based on our analysis of availabie HUD data and our discussions
with HUD field office officials, owners, and contract administrators,
payments on some contracts were still delayed because they needed to
have additional funds aliocated and obligated before a payment could be
made. As shown in figure 5, our analysis of HUD'’s payment data showed
that, where the reasons for delayed payments on PBCA-and HUD-
administered contracts were available, 11 percent of delays of 2 weeks or
more were due to contracts needing additional funds obligated. That is,
those payments were delayed because, at the time the, owners’ vouchers
were processed, HUD had not allocated and obligated enough funding to
the contracts to cover the payments.

One potential factor that likely contributed to payment delays related to
obligating contract funding was staff at some HUD field offices—unlike
their counterparts in other field offices and staff at some of the PBCAs—
lacking access to data systems or not being trained to use them to monitor
funding levels. At some of the field offices we visited, officials reported
that they did not have access to the HUD data systems that would allow
thiem to adequately monitor contract funding levels. HUD field offices
reported, and headquarters confirmed, that some field officials had not
received training to carry out some functions critical to monitoring the
burn rate. A HUD headquarters official reported that changes in the
agency’s workforce demographics posed challenges because not all of the
field offices had staff with an optimal mix of skill and experience.

We recommended in our 2005 report that HUD develop systematic means
to better estimate the amounts that should be allocated and obligated to
project-based housing assistance payment contracts each year, monitor
the ongoing funding needs of each contract, and ensure that additional
funds were promptly obligated to contracts when necessary to prevent
payment delays. HUD agreed that this recommendation would irprove the
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timcliness of payments, noting that it planned on achieving improvements
through training, data quality reviews, and data systems maintenance. To
determine how best to improve the current estimation/atlocation systein,
HUD stated that it had obtained a contractor to analyze current data
systems and make recomnmendations on improvements that would allow
better identification of emerging funding requirements as well as improved
allocation of available resources. As of October 2007, HUD reported that it
was in the process of verifying and correcting data critical to renewing
project-based rental assistance contracts in its data systems to produce a
“clean universe of contracts.” Based on its preliminary results, HUD
officials told us that the data appeared to be reasonably accurate for the
purposes of estimating renewal funding amounts. In addition, HUD has
evaluated the current methodology for estimating its budget requirements
for the project-based programs and developed a “budget calculator” to
estimate renewal funding amounts. HUD has been pursuing contracting
services to implement this “calculator” using the recently verified contract
data; however, HUD could not provide a specific date by which it expected
to complete these improvements.

Owners’ Untimely,
Inaccurate, or Incomplete
Submissions

The PBCAs with which we met estimated that 10 to 20 percent of owners
submitted late vouchers each month. For example, one PBCA reported
that about 20 percent of the payments it processed in 2004 were delayed
due io late owner submissions. However, the PBCAs also reported that
they generally could process vouchers in less than the allowable time—20
days-—agreed to in their contracts with HUD and resolve any errors with
owners to prevent a payment delay. According to PBCA officials, they
often participated in several “back-and-forth” interactions with owners to
resolve errors or inaccuracies. Typical owner submission errors included
failing to account correctly for changes in the number of tenants or tenant
income levels, or failing to provide required documentation. Because
HUD’s data systems did not capture the back-and-forth interactions PBCA
officials described to us, we could not directly measure the extent to
which owners’ original voucher submissions may have been late,
inaccurate, or incomplete.

HUD officials and the PBCAs reported that owners had a learning curve
when contracts were transferred to the PBCAs because the PBCAs
reviewed monthly voucher submissions with greater scrutiny than HUD
had in the past. The timeliness of payments also might be affected by a
PBCA'’s internal policies for addressing owner errors. For example, to
prevent payment delays, some of the PBCA officials with whom we spoke
told us that they often processed vouchers in advance of receiving

Page 15 GAOQ-08-199T Housing Assistance Payments



224

complete information on the owners’ vouchers. In contrast, at one of the
PBCAs we visited, officials told us that they would not process an owner’s
voucher for payment unless it fully met all of HUD'’s requirements.

HUD'’s Payment
Delays Caused
Difficulties for Project
Owners, but Were
Unlikely to Be a
Significant Factor in
Owners Opting Out of
HUD Contracts

In preparing our 2005 report, some owners reported that they had not been
able to pay their mortgages or other bills on time as a result of HUD’s
payment delays.” Three of the 16 owners with whom we spoke reported
having to pay their mortgages or other bills late as a result of HUD'’s
payment delays. One owner reported that he was in danger of defauiting
on one of his properties as a direct result of late housing assistance
payments. Another owner was unable to provide full payments to vendors
(including utilities, telephone service, plumbers, landscapers, and pest
controi services) during a 3-month delay in receiving housing assistance
payments. According to this owner, her telephone service was interrupted
during the delay and her relationship with some of her vendors suffered.
This owner also expressed concern about how the late and partial
payments to vendors would affect her credit rating.

If owners were unable to pay their vendors or their staff, services to the
property and the condition of the property could suffer. At one affordable
housing property for seniors that we visited, the utility services had been
interrupted because of the owner's inability to make the payments. At the
same property, the owner told us that she could not purchase cleaning
supplies and had to borrow supplies from another property. One of the 16
owners with whom we spoke told us that they were getting ready to
furlough staff during the time that they were not receiving payments from
HUD. According to one HUD field office official, owners have complained
about not being able to pay for needed repairs or garbage removal while
they were waiting to receive a housing assistance payment. According to
one industry group official, payment delays could result in the gradual
decline of the condition of the properties in instances where owners were
unable to pay for needed repairs.

According to owners as well as industry group and HUD officials, owners
who were heavily reliant on HUD's subsidy to operate their properties
were more severely affected by payment delays than other owners.
Particularly, owners who owned only one or a few properties and whose

“We did not independently assess the owners’ ability to meet their financial cbligations
without the HUD subsidy paymenls that were late.
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operations were completely or heavily reliant on HUD’s subsidies had the
most difficulty weathering a delay. For example:

« Two of the 16 owners with whom we spoke reported that they could
not pay their bills and operate the properties during a payment delay.
These owners were nonprofits, each operating a single property
occupied by low-income seniors. In both cases, the amount of rent they
were receiving from the residents was insufficient to pay the mortgage
and other bills. Neither of these owners had additional sources of
revenue.

» In contrast, owners with several properties and other sources of
revenue were less severely affected by HUD’s payment delays. Three of
the owners with whom we spoke reported that they were able to
borrow funds from their other properties or find other funding sources
to cover the mortgage payments and other bills. All three of these
owners had a mix of affordable and market-rate properties. According
to HUD and PBCA officials, owners who receive a mix of subsidized
and market rate rents from their properties would not be as severely
affected by a payment delay as owners with all subsidized units.

While HUD's payment delays had negative financial effects on project
owners, the delays appeared unlikely to result in owners opting out of
HUD's programs. Project owners, industry group officials, contract
administrators, and HUD officials we interviewed generally agreed that
market factors, not late payments, primarily drove an owner’s decision to
opt out of HUD programs. QOwners generally opt out when they can receive
higher market rents or when it is financially advantageous to convert their
properties to condominiums. For profit-motivated owners, this decision
can be influenced by the condition of the property and the incore levels
of the surrounding neighborhood. Owners were more likely to opt out if
they could upgrade their properties at a reasonable cost to convert them
to condominiums or rental units for higher-income tenants. In preparing
our 2007 report, we also found that although the majority of the owners
who opted out of the program did so for economic or inarket factors,
growing owner frustration over a variety of administrative issues,
including late payments, could upset the balance causing more owners to
consider opting out even when economic conditions could be overcome or
mitigated." However, most of the owners with whom we spoke, including
some profit-motivated owners, reported that they would not opt out of
HUD programs because of their commitment to providing affordable

"GAO-07-290.
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housing. Industry group officials also stated that most of their members
were “mission driven,” or committed to providing affordable housing.

HUD had no system for notifying owners when a payment delay would
occur or when it would be resolved, which industry associations
representing many owners as well as the owners with whom we met
indicated impeded their ability to adequately plan to cover expenses until
receiving the late payment. Most of the owners with whom we spoke
reported that they received no warning from HUD that their payments
would be delayed. Several of the owners told us that notification of the
delay and the length of the delay would give them the ability to decide how
to mitigate the effects of a late payment. For example, owners could then
immediately request access to reserve accounts if the delay were long
enough to prevent them from paying their mortgages or other bills on time.
Industry group officials with whom we met agreed that a notification of a
delayed payment would benefit their members.

To mitigate the effects on owners when payments were delayed, we
recommended in our 2005 report that HUD notify owners if their monthly
housing assistance payments would be late and inciude in such
notifications the date by which HUD expected to make the monthly
payment to the owner. HUD agreed with the recommendation and noted it
would examine the feasibility of notifying project owners if HUD
antjcipated that there would be a significant delay in payment due to an
issue beyond the control of the owner.

Based on discussions with HUD, the agency does not appear to have made
significant progress in implementing this recommendation. HUD stated
that it had begun notifying owners regarding the amount of funding
available undey their contracts, which would allow owners to judge when
their contracts are likely to experience shortfalls (and thus possibly
experience late payments). However, the notification would not warn
owners that their payments would be delayed or advise them on the length
of the delay. Without this information, it would be difficult for owners to
plan for such a contingency.

Madam Chairwoman, this concludes my prepared statement. I would be
happy to answer any questions at this time.
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For further information on this testimony, please contact David G. Wood

Contact and at (202) 512-8678 or woodd@gao.gov. Individuals making key
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0CT-16-2007 TUE 05:10 PM FAX NG P,

HUD MODEL LEASE FOR SUBSIDIZED PROGRAMS
: FAMILY COMMUNITY

Washington S{uare Weat Aparrments
220 Bouth Rlevunth Btreest
Philadelphia, PERNSYLVANIA 12107

1. vartios and Dwelling Unit:.The parties to this Agreement are Washington .
Scumre Weut Pramervation Llc. referrsd ta as the Landlord, and *

refarred to as the Tenant. The Landlord leases to the Tenant (5§} wunit number
52, located at 220 South Blaventh Stymet, Philmdelphis, Pennpylvania, 19107in
the project known as Washington Square West Apartmants. .

2. hength of Time (Tarm}: The initial term of this Agreement shall hegin on
December 1, 2007 and end on Dacesmber 31, 2007, After the initial term ende,
che Agreement will continue for succeBsive terms of one Konth -each unless
automatically terminated ag psrmitted by paragraph 23 of this Agreement.

3. Rent: The Tenant agrees to pay 30.00 for the partial month ending on

+ After that, Tenant agrees to pay a rent of $196.00 per month. This
amount is due on the 1at day of the wmonth at Washington Square Weat
Apartmants, 220 South Eleventh Street, Philadelphia, Femnsylvania 19107.

The Tenant understands that this monthly rent ia less thao the markat
(unsubgidized} rant dus on this unit. This lower rent is available ejither
because the martgage on this project is aubsidized by the Department of
Housing and Orban Develcopment (HUD] and/or bercause HUD makes monthly payments
Ex the Landlerd on kehalf of the Tenant. The amount, if any, that HUD makes
available monthly on behalf of the Tenant is called the tenan! assistance
payment and iz shown on the “Assistance Payment” line of the ¢*Owner’'s
Certification of Compliance with HUD‘s Tepant Eligibility and Rent
Procedures** form which is Attachment Ro. 1 to this Agreewment.

4. Changes in the Tenant’'s Bhare of the Rent: The Tenant agrees that the
amoumt of rent the Tenant pays and/or the amount of asgistance that

HUD pays on behalf of the Tenant may be changed during the term of this
Agreement if:

a. HUD or the Contract Adwinistrator (such as a Public Housing
Agency) determines, in accordance.with HUD procedures, that an
increase in rents is needed;

b. . HOD or the Coatract Administrator changes any allowance for
utilities or services considered in cemputing the Tenant ‘sz
share of the rent:

2. the income, the number of persons in the Tenant's household or .
other factors considered in calculating the Tenant's rent
«change and HUD procedures provide that zhe Tenant's rent or
assiatance payment be adjusted vo reflect the change;

d. changes in the Tenant's rent ¢r asSistance payment are required
by HUD'as recertification or subsidy termination procedures;

€. HUD's procedures for computing the Tenant'e abBaiztance payment
or rent change; oY
1 of 12

€07 . és
Form # J003F Rev 08/07 . @
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OCT-16~2007 TUE 05:10 P FAX NO

NOTICE TO TENANTS OF INTENTION TO SUBMIT A REQUEST TO HUD FOR APPROVAL OF AN INCREASE IN THE
MAXIMUN PERMISSIBLE RENTS

L4 Saptember 18, 2007

Dear Regident:

Taka notice that on July 20, 2007, wa submitted 3 request for approval of an increase in the maximum penmissible rants for
Washington Square West Apartments, to the United States Depaniment of Housing and Utan Development (HUD]. The
proposed incraase is neaded far the following reasons;

1. Anrual Operating Adjustment Factor Increase
The rent and utiity increases for which we have r ted appi i 1o he offective N ber 23, 2007 are:
Bedroom Present Proposed Proposed Present increase Now
Size Rent Jngrents New Rant Utitley Amount  Amount Uity
18R Elevalny  $984 331 §1.015 832 300 $3z
2 BRWU $840 330 $ar0 91 $00 R4
2BRYI $1.272 $41 $1313 3112 300 $102
2BRWU 31,218 $38 $1.255 $127 $00 $115
3 Bedroom $1.604 $51 $1.655 $88 $0D 57
4 Bedroom $1.936 362 $1.99% $148 S00 $133
A copy of the ma!eriils that we are submitting te HUD én support of our request will be ! aviﬁng nomat busi

hours at the Community Office, for a period of 30 days from the date of service of this notice far Inspection and copying by
tenams of Washington Squars West, if the tenants wish, by iegal o other reprsentatives acting for them individually or as a
group. i
During a period-of 30 days from the date of this hotice, lenants of Washington Squara West may submit written comments
on the propased rent incfeass Yo us 8t AIMCO. Tenant mpresentatives may assist tenants in preparing those comments, I,
at HUD's mquest or otherwise, wa make any materniat change during the commeni period in the materials avaiable for
nspection and copying. we wii notify the tananis of tha change or changes, and the tenants wifl have a period of 15 days
fram the date of service of this additional notica in which to inspect and copy the matedals as changed and 1o submit
’ on the prop fent increase. These will b ta HUD, along with our avaluation of them
and our request of the increasa. You may slao sand a copy of your commenis direcly ta HUD st the following address:

The Wannmaker Buldig

.100 Penn Square, Cast

Phiiadelphia, PA 19107-3380

Ra: Washinglon Square West, Contract #PA260044008

| yivana Mutlifamlty Asset Mo % ULC
- 7700 Okd Georgetown Road, Sulte 58
Bethesda, MD 20814
Re: Waszhington Square West, Cantract #PA260044006

HUD will approve, adjust upward of downwalrd, ar disapprove tha propased rent incraass upon reviewing the request and
comments. When HUD agvises ye-in wiiling of its dscision, you will be notified. Any increases will be put into effect anly
after a pericd of 6t east 30 days from the date you are served with thal natlce and in accordance with the erms of axisting
feases. .

i {otenants iving Section B assislance uther than the increase in

We wantio stress that we do not p
the utiity aflowance, it approved by HUD

Sincered! / *
%[\ é%/
Robiy/ Taylor, CommunRy Manager



