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H.R. 647, THE MARK-TO-MARKET
EXTENSION ACT OF 2007

Tuesday, October 23, 2007

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON HOUSING AND
COMMUNITY OPPORTUNITY,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to notice, at 2 p.m., in room
2128, Rayburn House Office Building, Hon. Maxine Waters [chair-
woman of the subcommittee] presiding.

Members present: Representatives Waters, Cleaver, Green;
Capito, and Neugebauer.

Chairwoman WATERS. This hearing of the Subcommittee on
Housing and Community Opportunity will come to order. Good
afternoon, ladies and gentlemen.

I would like to thank Ranking Member Shelley Moore Capito and
the members of the Subcommittee on Housing and Community Op-
portunity for joining me for today’s hearing on H.R. 647, the Mark-
to-Market Extension Act of 2007.

I would like to start by noting that, without objection, all mem-
bers’ opening statements will be made part of the record. I am look-
ing forward to hearing from our two panels of witnesses on the
mark-to-market mortgage restructuring program.

As we learned last week in a hearing on project-based Section 8
and the importance of timely and sufficient payments to partici-
pating owners, project-based Section 8 is a critical part of the af-
fordable housing continuum. Project-based Section 8 allows us to
meet the affordable housing needs of families in urban and rural
areas, especially the elderly, persons with disabilities, and those
who are trying to get back on their feet after being homeless.

Indeed, without this program, many communities would not have
units targeted to these families. The program helps us to keep
project-based units in our inventory at a reduced cost to the Fed-
eral Government, while protecting tenants who would otherwise
be—without mark-to-market restructuring.

The mark-to-market program works by allowing the owners of
project-based Section 8 properties with FHA-insured mortgages to
mark their rents to market. This means that owners who have
been charging above-market rents can lower their rents to those
that are more comparable to rents charged in the local housing
market.

In addition to saving valuable Federal resources, the program en-
sures that these properties are more competitive, are more finan-
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cially sound, and better for tenants in the long run. Because the
mark-to-market program requires owners with restructured mort-
gages to keep their units affordable for low-income renters for at
least 30 years, the program secures affordable housing for the long
term.

Through mid-2006, almost 250,000 units and over 3,200 prop-
erties remained affordable as a result of the mark-to-market pro-
gram. Given the importance of this program in maintaining our af-
fordable housing stock, I was pleased to introduce H.R. 647, “The
Mark-to-Market Extension Act of 2007,” with Financial Services
Committee Chairman Barney Frank and Representative Deborah
Pryce of Ohio.

This bill would assist us in our goal of preserving the 1.3 million
project-based Section 8 units currently housing low-income fami-
lies. Although the extension of the mark-to-market program has al-
ready been addressed in H.J. Res. 20, H.R. 647 is still needed, be-
cause it reforms the program, so that more properties can take ad-
vantage of its restructuring features.

First, H.R. 647 would build upon the success of the mark-to-mar-
ket program by expanding eligibility to include properties with
rents that don’t exceed the average per-unit rent of comparable
units in the same area.

I am aware of concerns that have been raised about this provi-
sion, especially concerns that allowing properties that do not have
below-market rents to restructure under mark-to-market could im-
pact Section 8 renewal policy. I am interested to hear the views of
our witnesses on this provision.

Second, the bill also takes into account the impacts of natural
disasters on affordable housing. As we saw in the aftermath of
Hurricane Katrina, thousands of project-based units were severely
damaged or destroyed. By allowing disaster-impacted properties el-
igible for a mark-to-market program to set their restructured rents
at 100 percent of the fair market rent, instead of the usual 90 per-
cent of the fair market rent, these properties will be able to recover
from the effects of disasters.

Also, since the rent is at 100 percent of fair market rent, it re-
mains competitive with other local rents, and accessible to lower
income families.

Finally, the bill increases the percentage of mortgages that can
have exception rents or rents up to 120 percent of the fair market
rent from 5 percent of all mortgages to 9 percent of all mortgages.
This change is especially necessary, in light of concerns that the
department is already within a few hundred units of meeting the
5 percent cap, and may actually reach this cap before the end of
this calendar year.

During this congressional session, this subcommittee has exam-
ined the different terms and resources needed at the Federal,
State, and local level to preserve and expand on our supply of af-
fordable housing. We quickly identified the mark-to-market pro-
gram as one of these tools, introducing H.R. 647 earlier on in the
110th Congress. I am pleased to note that the Administration also
agrees with us on the importance of this program, and maintaining
our inventory of affordable housing units.
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I look forward to hearing the witnesses’ views on this very impor-
tant topic, and I would now like to recognize Ranking Member
Capito for her opening statement.

Mrs. CaprTo. I would like to thank Chairwoman Waters for hold-
ing this hearing, and I would like to express my appreciation to the
witnesses today for coming to talk about the Mark-to-Market Ex-
tension Act. I will ask unanimous consent to submit my full state-
ment for the record.

But just briefly, I would like to also take an opportunity to thank
Chairman Frank and Congresswoman Pryce for all of their work on
this important program. As you will recall, we passed this bill last
year, as it was introduced by Congresswoman Pryce in the 109th
Congress, H.R. 6115, “The Mark-to-Market Extension Act of 2006,”
by a vote of 416 to 1. So we might not have too much controversy
here, and that is a good thing.

As the chairwoman has said, this mark-to-market program was
created in 1997 to reduce the cost to the Federal Government of re-
newing Section 8 contracts. An examination of the FHA portfolio
found that nearly 10,000 properties were also receiving Section 8-
based rental assistance, and their rents were higher than the rents
of comparable, unassisted rental units in the same area. Also,
many of these projects were discovered to be financially and phys-
ically distressed.

Under this new program, or extension program, Section 8 owners
are screened to see if their programs are economically viable and
in good physical condition. If selected, the owners work together
with participating administrative entities to develop a rental as-
sistance program for development. All eligible owners are allowed
to participate in the mortgage restructuring plan. And in exchange
for debt restructuring, owners must agree to keep the property af-
fordable—which I think is the crux of this—for low-income tenants
for at least 30 years.

This restructuring, when completed, saves the Federal Govern-
ment money by extending affordable housing units for future gen-
erations. Madam Chairwoman, I appreciate you holding this hear-
ing today, and hope that we can expedite consideration of H.R. 647,
“The Mark-to-Market Extension Act of 2007,” to ensure that HUD
will continue to have the tools necessary to not only save Federal
dollars, but most importantly, to preserve critical affordable hous-
ing resources.

I look forward to the hearing, and I yield back the balance of my
time.

Chairwoman WATERS. Thank you very much, Ranking Member
Capito, and I want to thank you for your presence. This is a very
active subcommittee, and I know it is drawing on a lot of your
time, but I do appreciate your attendance at each hearing.

And the same thing is true of Mr. Cleaver, whom I would like
to recognize for a 3-minute opening statement, for his presence al-
ways at these committee hearings. Thank you so very much, Mr.
Cleaver.

Mr. CLEAVER. Thank you, Madam Chairwoman, and Ranking
Member Capito. This, I believe, is a critically important hearing.
And it relates to a very valuable proposal, H.R. 647, “The Mark-
to-Market Extension Act.” Under your leadership, Madam Chair-
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woman, as well as the chairman of the Financial Services Com-
mittee, Chairman Barney Frank, previously voiceless,
disenfranchised poor people in need of affordable housing now have
champions. And I think that includes our ranking member, Ms.
Capito.

And so, today, we will receive some testimony from the Adminis-
tration’s housing advocates. And I have to say that last week’s
hearing captured the fact that multi-family owners operating on
project-based Section 8 contracts have been experiencing wide-
spread Section 8 funding shortages.

And housing—the House Financial Services Committee staff in-
dicated that HUD realized that they had a funding problem in Feb-
ruary of 2007, and yet there were no attempts to address this prob-
lem at least until August, which has just confused me. I cannot un-
derstand why there wasn’t some urgency to that program.

And the hope is that today, as we get into discussing the mark-
to-market program, we won’t stumble upon any unnecessary
delays. I am always concerned when it appears as if poor people
always end up being placed in a position where they are simply not
that important.

And so, I appreciate your presence here, and I look forward to
raising some questions later on during the hearing. Thank you,
Madam Chairwoman.

Chairwoman WATERS. You are certainly welcome. Also, I would
like to thank you, Mr. Green. You are always here, and I know this
is a drain on your time, but I thank you for your participation in
this.

Mr. Neugebauer came in? Oh, there you are. Mr. Neugebauer be-
fore Mr. Green. Thank you for being here. You too, are a regular
participant in these hearings, and I just want to thank you, too, be-
cause I know this is a very active subcommittee, and it takes a lot
of your time. But I thank you for all that you have added. And now
we will recognize you for an opening statement.

Mr. NEUGEBAUER. Not at this time.

Chairwoman WATERS. Not at this time? All right, thank you. We
are back to Mr. Green. Thank you very much, Mr. Green, for being
here. And I recognize you for 3 minutes.

Mr. GREEN. Thank you very much for your leadership, Madam
Chairwoman, and it is an honor to serve with you at the helm. I
thank the ranking member, as well, for her leadership, and also
our full committee chair and ranking member.

I am exceedingly pleased to associate myself with the comments
of the chairwoman, and I look forward to the mark-up of the bill.

I do have one concern that I will try to address today, to the ex-
tent that we can, and it has to do with the technical assistance for
tenant organizations. I understand that OTAG, which is the out-
reach and technical assistance grants, along with ITAG, which is
the intermediary technical assistance grants, there is an effort to
replace this with TRIO, the tenant resources information outreach
program.

And I am interested in knowing where we are with this. The or-
ganizations that monitor these activities, the tenant-based organi-
zations, and the consumer advocacy groups, are very much con-
cerned about the money that is to go toward this technical assist-
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ance. My understanding is that we are sort of in a hiatus right
now, and I would like to know how we will extricate ourselves from
the hiatus.

So, I thank you for being here, sir, and I thank the ranking
member, and of course my chairwoman, for having this most im-
portant hearing. And I yield back.

Chairwoman WATERS. Thank you very much. I would now like to
introduce our first panel. I would like to ask Mr. Theodore Toon
to be prepared to share his testimony with us. Mr. Toon is the Dep-
uty Assistant Secretary at the Office of Affordable Housing Preser-
vation for the United States Department of Housing and Urban De-
velopment.

Without objection, your written statement will be made a part of
the record. And now you will be recognized for a 5-minute sum-
mary of your testimony. Welcome, Mr. Toon.

STATEMENT OF THEODORE K. TOON, DEPUTY ASSISTANT SEC-
RETARY, OFFICE OF AFFORDABLE HOUSING PRESERVA-
TION, U.S. DEPARTMENT OF HOUSING AND URBAN DEVEL-
OPMENT

Mr. TooN. Thank you, Chairwoman Waters, Ranking Member
Capito, and all the members of the subcommittee, for inviting me
here today to testify on “The Mark-to-Market Extension Act.”

The preservation of affordable housing continues to be a top pri-
ority for Secretary Jackson, Commissioner Montgomery, and the
Department of Housing and Urban Development.

The mark-to-market program was originally created by Congress
in 1997. It was extended in 2001, and again in 2007, now through
2011. HUD contracts with private owners of rental properties to
ensure units for occupancy by low-income residents. When those
contracts expire and are renewed, if the contract rents are above
comparable market rents, mark-to-market reduces those rents to
market levels in the renewal of the contract. By bringing Section
8 rents into line with the market, HUD controls Section 8 costs,
and maximizes the number of families that can be assisted through
these housing programs. The bill that you have introduced pro-
poses modifications to the mark-to-market program.

Over the past 9 years, HUD has successfully balanced the dual
mark-to-market goals of reducing the Section 8 subsidy costs while
preserving much-needed affordable housing. Today, we have pre-
served 2,300 properties around the country with over 200,000 af-
fordable housing units. And in doing so, we have promoted the
long-term physical and financial viability of these properties. The
program has generated savings totaling over $2.1 billion to HUD
and the American taxpayer.

Not all the property can or will be preserved. While preservation
is a primary goal of the program, Congress has made it clear that
prudent use of limited resources is equally important. HUD has
taken this charge seriously. There have been, and will continue to
be, properties that simply cannot be responsibly preserved. These
projects may be too expensive, functionally obsolete, or may be lo-
cated in markets with ready availability of replacement housing.

In other situations, properties that the Department believes
should go through restructuring cannot enjoy those benefits be-
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cause the owner refuses to accept the terms and restructure. In
these cases, HUD makes the determination that the project is in-
feasible. These are difficult decisions for us to make, and they are
made in consultation with our local field office, the residents, and
the community.

These properties are closely monitored to allow for early inter-
vention, in the event that they begin to fail. And they retain their
eligibility to come back in for a restructuring, and many, in fact,
do so.

By preserving affordable housing in all 50 States and the District
of Columbia, including long-term use agreements through which
the properties are preserved as affordable for at least 30 years, we
have provided stability for many low-income families, and for their
communities. This is a win-win situation.

Beyond those properties that are currently assisted through
mark-to-market are other preservation needs. And that brings us
to the discussion before us today, which is the modification of the
mark-to-market legislation. While the Administration has not
taken a formal position on H.R. 647, and is still analyzing the
budgetary impacts, I can discuss the likely programmatic impact of
these legislative proposals.

The first is exception rents. For projects that cannot be preserved
at market rents, but provide desperately needed housing, Congress
provided authority to use above-market, or exception rents. The es-
timated need for this authority was based on projections made 10
years ago, and that has served us well until now.

While HUD has exercised prudent discretion in using this au-
thority, only in the cases where it is absolutely necessary, we are
today within a couple of hundred units—not buildings, but a few
hundred apartment units—of that cap, and we expect to hit it be-
fore the end of the year. The proposal to increase that cap from 5
percent to 9 percent of the portfolio would, by our projections, allow
HUD to continue to use this authority through the sunset of the
program in 2011.

The second modification deals with at-market or below-market
properties. Extending mark-to-market eligibility to these projects,
at the owner’s option, will make eligible approximately 1,500 prop-
erties over the next 4 years. And the profile of these projects illus-
trates the need for a restructuring in many cases. Over half of the
projects have at least one trouble indicator, either in physical con-
dition or financial health. And these are the best statistical pre-
dictive measures of a future default.

By requiring that the cost of such a restructure be less than the
cost of a default on the property, the proposed language would
charge my office with ensuring that we continue to exercise fidu-
ciary responsibility in implementing these preservation efforts.

The third provision would allow HUD to utilize the restructure
tools of mark-to-market toward the repair or rebuilding of prop-
erties that are damaged or destroyed in presidentially-declared dis-
aster areas.

The final modification extends the period of eligibility for non-
profit purchasers requesting debt relief to 5 years. To date, we
have completed 57 such transactions, with debt relief totaling over
$85 million. Today, nearly three-quarters of our closed portfolio is
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now beyond the reach of this type of transfer. The proposed change
would make over 1,000 properties eligible for acquisition by non-
profit owners.

In conclusion, on behalf of Commissioner Montgomery, I want to
thank you for affording us the opportunity to testify today on this
legislation. Congress’s intent in creating and twice extending the
mark-to-market program was to preserve housing and save money.
The program has been successfully implemented, resulting in the
restructuring of over 200,000 affordable housing units around the
country, improving the lives of tens of thousands of the low-income
families who call these units home.

Thank you, and I stand prepared to answer any questions you
may have.

[The prepared statement of Mr. Toon can be found on page 66
of the appendix.]

Chairwoman WATERS. Thank you very much for your testimony,
and I will recognize myself for 5 minutes. First, I would like to
share with you my general thinking about this mark-to-market,
and about the subcommittee hearing that we had last week, rel-
ative to the late payments of the project-based housing assistance
payments.

This committee is concerned about the fact that we have lost Sec-
tion 8 project-based units over the last several years. Someone gave
me a figure of about 300,000; that is a lot of units. We don’t want
to lose any more, and we don’t want to squeeze the owners.

Their payments are late. We discovered how you do it, and that
you are basing the payments on the fiscal year, rather than the full
year, and you are making owners wait not only for those 3 months
that are not calculated for the full year, but in addition to that, you
have technology problems that cause late payments. And this
makes it very difficult in trying to maintain those units.

So, on the one hand, you cannot talk about repair and keeping
the units in proper condition, when the payments are not getting
to the owners on time for them to make those investments in the
units, and they are not being paid the proper amounts.

I am not interested in mark-to-market driving down the rents.
We are interested in better market rents. And we would hope that
we don’t get a lot of complaints from our owners, that: First, they
are being unfairly negotiated with; second, their payments are not
being made in a timely way again; and third, they’re not being ne-
gotiated with in a way that would help them to restructure their
debt, so they can continue to provide these units.

We wish to have a happy scenario, where we will learn that you
have not only helped to realign these rents so that they are truly
market, whether they were above or below, that the owners are
getting paid on time, that we’re not losing properties, and that the
monies are timely in such a way that they can invest in the reha-
bilitation and the upkeep of these properties. We don’t want to
keep fighting with HUD about all of this.

So, can you tell me, what problems do you anticipate? What
problems have you run into before? Have you had owners who say
that you’re not calculating the market rents properly? Do you have
owners who say that they’re in locations where there are not a lot
of units available, and that they are doing everything that they can
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to provide you with these units, and they should not have to—they
should be over the market rates? Tell me what kind of problems
you encounter.

Mr. TOON. Sure. We have certainly heard, in various cases from
owners, all of the concerns that you have raised. I think it is impor-
tant to point out that the restructuring process is a transparent
process.

So, at every step of the process where we are collecting physical
data—we go out and do a physical inspection of the property—that
information is shared with the owners and the residents, so that
we can fully understand the physical needs. On the financial side,
we send out an independent appraiser to do an appraisal of the
market, and determine what the market rents are. Again, that is
transparent, and that is shared with the owner.

So, if they have concerns about the comparable properties that
have been selected, or adjustments that have been made, there is
an opportunity for them to have that conversation prior—

Chairwoman WATERS. Let me just interrupt you for a moment.
Are the appraisers from the local area, or do they come from Wash-
ington?

Mr. TooN. The appraisers are from the local area. We have a
network of appraisers across the country that are utilized, private
appraisers.

Chairwoman WATERS. But the network represents the appraisers
who work in that area?

Mr. TOON. Yes.

Chairwoman WATERS. And I would like the members of this com-
mittee to see a list of those appraisers, and I would like it made
available for every member of this committee, so they can under-
stand who the appraisers are, so that when we get our complaints,
we are going to have the tools by which to raise the question. So
we would like that information. Thank you. Go ahead.

Mr. TooN. Certainly. In addition to that, once all of that informa-
tion is loaded into the final restructuring plan that is presented,
the owner has two levels of appeal that are available to them.

Now, we go through two levels of approval within our office to
review all of the rent comparability information, etc. When that is
offered to the owner, they have two opportunities to appeal that.
So, if they disagree with our determination of rents, and they have
more current, or different, or better information that they can pro-
vide, that is considered by our appeal committee. And there are
two levels, as I mentioned, of appeal. So there are opportunities for
the owner to have those conversations, and—

Chairwoman WATERS. And theyre advised of the appeals proc-
ess? It is very well set-out, and given to them?

Mr. TooN. It is very well set-out. They are notified in writing,
as well as—

Chairwoman WATERS. I would like this committee to have a copy
of the information that you supply to the owners about their ability
to appeal, also.

Mr. TooN. Absolutely. And I think that the other questions that
you have raised, or the other issues as potential problems that you
have raised, I think, similarly, throughout the course of the re-
structuring, it is not done in a black box, it is done very trans-
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parently, with the input from the owners, with two tenant meet-
ings, so we are hearing, sometimes independent, opinions from the
residents about what is going on at the property, or what the phys-
ical needs are of the property. So we are getting input from a vari-
ety of sources, prior to putting our—

Chairwoman WATERS. I hate to keep interrupting you, but I am
trying to make use of our time today. You have not been finding
the tenants to be organized and to be effective. And so, I don’t ex-
pect a lot of participation, unless they have the technical assistance
by which to do this.

So, are you committed to funding the tenant organizations, so
that they can be involved in this kind of discussion?

Mr. ToON. We are. In the last fiscal year, in 2007, Commissioner
Montgomery charged my office with creating a new program, a new
grant program, to replace the ITAG/OTAG program. We met with
stakeholders, we developed and drafted that program to be a grant
program in 2007.

The legislation says the Secretary shall spend up to $10 million
on this program. And, because of that, we came to Congress to ask
for the approval to use that funding, and requested, in our oper-
ating plan to Congress, $10 million in fiscal year 2007. That—

Chairwoman WATERS. I'm sorry. You didn’t need a special alloca-
tion. This is $10 million that comes from your budget that you just
have to do. You just have to spend it, is that right?

Mr. TooN. It could either be a special allocation, or it could come
from our budget, in which case—

Chairwoman WATERS. You have the discretionary money to do it?

Mr. TooN. I don’t believe so. I believe that we need to request
specific permission in our operating plan to use funds from any
source to fund the program—

Chairwoman WATERS. Okay, all right.

Mr. TooN. —2007.

Chairwoman WATERS. Okay.

Mr. TooN. That was not granted.

Chairwoman WATERS. Okay.

Mr. TOON. Permission was not granted. We will again request
that in 2008, and are prepared to fully implement that program
in—
Chairwoman WATERS. Let me try and understand correctly. You
have already designed the new program.

Mr. TooN. That is—

Chairwoman WATERS. For 2007?

Mr. TooN. Correct.

Chairwoman WATERS. But it is not to be implemented until
2008?

Mr. TooN. Well, again, we requested the funding in 2007. But
that was not approved. So we—

Chairwoman WATERS. Okay.

Mr. TOON. —could not implement—

Chairwoman WATERS. So you need approval of funding. The
same reorganized program you were requesting for 2008?

Mr. TooN. Correct.

Chairwoman WATERS. And our committee does have a copy of
your new program?
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Mr. TooN. Pardon?

Chairwoman WATERS. Make sure that our committee has a copy
of what you are—what you have organized, and what you are rec-
o?m‘?nding for the new program for involvement by the tenants,
okay?

Mr. TOON. Yes.

Chairwoman WATERS. All right. I am sorry to keep interrupting,
but this is the only way I can get the information quickly.

Mr. ToON. Absolutely—

Chairwoman WATERS. Please continue.

Mr. TooN. I think I was finished.

Chairwoman WATERS. All right. Thank you very much. Ms.
Capito, for questions?

Mrs. CApiTO. I will ask one question. On the disaster relief provi-
sions of H.R. 647, is this considered an expansion of the original
mission of the mark-to-market program that was enacted in the
late 1990’s?

And, as I understand, for disaster-related units, the mark-to-
market can be applied, regardless of the costing, or the more ex-
pensive, or the most damage, or—how is that going to work? And
is that going to be able to—I mean, that—of course, we are very
keen and very well aware of the issues of Hurricanes Katrina and
Rita and Wilma, but will this be going forward? And can you just
enlighten me a little bit on the disaster relief area?

Mr. ToON. Sure. The rent levels that would be determined, as I
read the language, would be based upon the fair market rents prior
to the disaster hitting, largely because one of the great challenges
that we have certainly found in the Gulf region is that, for a very
long time afterwards, establishing what a market rent is can be ex-
ceedingly difficult.

All of the properties that we would be approaching through this
program—and our estimate is anywhere from 10 to 15, on average,
if you sort of look at a 10-year history of disasters that have hit—
those would all be subject to the exception rent cap. So, again, any
very expensive restructurings would be subject to the cap that we
have been discussing here today.

I think the advantage of applying—

Mrs. CApiTO. That would—the new cap, or the 9 percent?

Mr. ToON. The new percent—the new 9 percent, cap, correct.

I think that the advantage to using this authority for these prop-
erties is that one of the great challenges is that being able to have
the contract vehicles and the network of professionals to get people
on the ground immediately to do assessments—and even if you can
rebuild the property, it may still be overburdened with its debt. So,
the debt restructuring authority, to be able to restructure the debt
at the same time that we are repairing or rebuilding, and estab-
lishing this for the long term, gives us the opportunity, also, to set
out the 30-year use agreements for affordability.

Mrs. CapITO. I yield back.

Chairwoman WATERS. Thank you very much. Mr. Cleaver?

Mr. CLEAVER. Thank you, Madam Chairwoman. I have a number
of questions, but we have been called to vote. So it is probably—
did they tell you last week what a nice time we had here, and did
anybody—
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Mr. TooN. I heard something about that, yes.

Mr. CLEAVER. Yes? Okay. It’s so refreshing, that an answer—one
question.

What happens if—or are you concerned about what happens if
the highest income tenants legally possible, in order to mitigate the
missed or reduced assistance payments?

Mr. TOON. I'm not sure that I understand the question, sir.

Mr. CLEAVER. Don’t you think that there may be some owners
who would select the highest income tenants they can legally se-
lect, in order to mitigate the impact of the missed or reduced as-
sistance payments?

Mr. TooN. Well, I think the reduced assistance payments—I
think it’s important to know that, in the course of the restruc-
turing, all of the debt of the property is sized to be serviceable by
those reduced rents.

So, in most cases, in fact, the income produced by the property
after a restructuring is greater than it was before. So, we do a top-
down analysis, where we start with what are the market rents, the
fair market rents, or the market rents, the true market rents, what
are the operating expenses of the property, what is the serviceable
debt load, and we back into that debt load.

So, at the time that we’re reducing the rents, we’re also reducing
the debt to be serviceable by those reduced rents. So, hopefully we
are not creating that sort of incentive.

Mr. CLEAVER. Okay. I yield back the balance of my time, in order
to give my colleague a chance before we go vote.

Chairwoman WATERS. Thank you very much. Mr. Green?

Mr. GREEN. Thank you, Madam Chairwoman. Sir, you indicated
that the appropriators did not appropriate for the Section 514 pro-
gram, the technical assistance programs, is that correct?

Mr. TooN. That is correct.

Mr. GREEN. And you, of course, were authorized, but you did not
have appropriations. And what was the rationale for not appro-
priating, please, as tersely as you can give it?

Mr. TooN. I do not know. The answer is simply that it was not
approved, as I understand it.

Mr. GREEN. Okay. Could it be that the appropriators were con-
cerned about the money being extracted from the project-based pro-
gram, and not having enough money to complete that program?

Mr. TooN. That is entirely possible.

Mr. GREEN. Is it true that HUD could ask for the separate assist-
ance for the technical program, and not tamper with the project-
based program, and could have done that in Fiscal Year 2007?

Mr. TOON. As a separate appropriation?

Mr. GREEN. Yes.

Mr. TooN. I suppose that is possible.

Mr. GREEN. Did you spend any of this technical assistance
money? Did you have money set aside for fiscal year 2006?

Mr. TooN. No, we did not.

Mr. GREEN. What about 2005?

Mr. TooN. No, we did not.

Mr. GREEN. What about 2004?

Mr. TooN. No.

Mr. GREEN. What about 2003?
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Mr. TooN. No.

Mr. GREEN. 20027

Mr. TooN. No, sir.

Mr. GREEN. 20017

Mr. TooON. No. I believe 2000 was the last year.

Mr. GREEN. So, we have gone these many years without the tech-
nical assistance program that was authorized. And all of these
years, it was not because of the appropriators, because it was just
in 2007, I believe, that you decided that you were going to ask the
appropriators, as you were going to combine OTAG and ITAG into
TRIO.

Why wasn’t the money spent in all of these other years that we
appropriated, we authorized?

Mr. TooN. You will recall that the ITAG/OTAG program ran into
a number of challenges and problems. Congress asked the Inspec-
tor General’s office to do a full audit of all grantees in the program,
and found that the program fell short of its original goals.

There were a number of audit findings that we spent a couple
of years resolving, and we were also continuing to administer the
remaining grants. In fact, we continue to administer, I believe,
three grants that are remaining from that original program, and
funds that were appropriated in 2000.

In fiscal year 2007, again, Commissioner Montgomery asked that
we put a replacement program in place. That was the Commis-
sioner’s first year in his position, and he asked us to take that re-
sponsibility—

Mr. GREEN. If I may, let me just share this, as I have to leave.

Mr. TOON. Sure.

Mr. GREEN. I want to commend Commissioner Montgomery. I
have a lot of respect for him, and a great appreciation for what he
does. My disappointment is in allowing all of this time to pass be-
fore we continue what I believe is a good program.

And let’s just use this as an extreme example. We may have
some problems with some things that are happening at HUD, but
we don’t freeze HUD and cease to do the things that have been au-
thorized. And to freeze this program, as it was done, I think has
done a disservice to the tenants, the people who could benefit from
it. And I would yield back, as we have to go vote.

Chairwoman WATERS. Thank you very much. Mr. Toon, I want
to thank you for coming. We are going to break now, and go to a
vote on the Floor.

I would like the record to reflect that we made a request of you
for the list of appraisers that are broken down by the districts that
are represented by all the members of this committee, so that we
can see who these appraisers are. We want a copy of your tenant
program, so that we can understand how you formulated that.

And also, another request. I would like the total list of all of the
project-based Section 8 participating owners for each of the mem-
bers of this committee made available to us also. I understand
there was a technological problem, but that does not prevent me
from wanting you to straighten it out, so that if you know who you
pay, you know who they are. And we want a list of all of them for
each of the members of this committee.
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Mr. Toon. Of all Section 8, or those that are participating in
mark-to-market, specifically?

Chairwoman WATERS. Participating in the Section 8, the project-
based Section 8 mark-to-market program that you are going to re-
structure.

Mr. TOON. Sure.

Chairwoman WATERS. Okay?

Mr. TOON. Very good.

Chairwoman WATERS. Thank you very much.

Mr. TooN. Thank you.

Chairwoman WATERS. And, members of the second panel, we will
be right back after we take the votes. Thank you. The committee
is in recess.

[Recess]

Chairwoman WATERS. While our members are rejoining us, I
would like to note that some members may have additional ques-
tions for the last panel, which they may wish to submit in writing.
So, without objection, the hearing record will remain open for 30
days for members to submit written questions to our witness, and
to place their responses in the record.

This panel that we just heard from that basically had our—Mr.
Toon, the Deputy Assistant Secretary of the Office of Affordable
Housing.

We are going to move on to introduce the witnesses of our second
panel. I know that Mr. Frank wanted to introduce Ms. Anthony,
but he is not present yet, so I am going to proceed.

Our first witness will be Ms. Amy Anthony, who is the president
and executive director of Preservation of Affordable Housing, Incor-
porated. Our second witness will be Ms. Sheila Malynowski, presi-
dent of the National Leased Housing Association, and president of
Preservation Management, Incorporated.

And I know that Ms. Pryce was interested in recognizing and in-
troducing Mr. Faith. She is not here, so I will proceed with the in-
troduction of our third witness, Mr. Bill Faith, who is executive di-
rector of the Coalition on Homelessness and Housing in Ohio.

And our fourth witness will be Ms. Paula Foster, vice president
of the western region of the National Alliance of HUD Tenants.

Without objection, your written statements will be made part of
the record. You will now be recognized for a 5-minute summary of
y}(l)ur testimony. We will just start with our first witness, Ms. An-
thony.

STATEMENT OF AMY ANTHONY, PRESIDENT AND EXECUTIVE
DIRECTOR, PRESERVATION OF AFFORDABLE HOUSING, INC.

Ms. ANTHONY. Good afternoon, and thank you for having us come
together today. My name is Amy Anthony, and I am president of
Preservation of Affordable Housing, Inc., or POAH. My organiza-
tion, which is based in Boston, is a national nonprofit, which is fo-
cused, exactly as our name says, on the preservation of affordable
housing, specifically privately owned housing with deep public sub-
sidy to make rents affordable to those on the lowest rung of in-
come.

POAH has been in existence for just over 6 years, and currently
owns and manages around 4,600 units, rental homes, in 8 States
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and the District of Columbia. The more than 10,000 residents who
live in POAH-owned homes typically earn between 30 and 50 per-
cent of area median. Generally, they are low-waged workers and
their children, seniors on fixed incomes, or the disabled.

POAH is also a founding member of Stewards of Affordable
Housing for the Future, or SAHF, an organization representing
seven of the largest national nonprofit owners of affordable rental
housing. Drawing on the practical experience of its members,
SAHF has developed a set of policy proposals to preserve properties
within the HUD inventory. I speak to you today on behalf of my
SAHF colleagues, as well.

I thought that, as I talked about—I think the importance of pres-
ervation is well understood by this committee. We all know that
preservation is responsible. It is good stewardship, it is environ-
mentally friendly. It wastes less, it conserves more. Preservation
recognizes that properties should not be—are a resource that
shouldn’t be thrown away thoughtlessly. And billions of Federal
dollars have been invested already in these homes, and it is impor-
tant for us to take care of them for the future.

Today, though, we are here to talk about, particularly, the mark-
to-market program. I want to support its extension, generally, and
talk specifically about some methods of improving this important
and forward-looking program.

POAH has purchased 15 mark-to-market properties in 3 States
and the District of Columbia. Collectively, these transactions have
preserved and physically restored 1,900 rental homes across the
country. We found that the underwriting for mark-to-market trans-
actions is sound, and that the refinanced properties are, therefore,
better positioned to survive fluctuations in operating expenses,
such as utility and insurance costs.

I thought I would give a profile of one of the properties that we
restructured, under the program, to give a sense of it. The Haw-
thorne Properties in Independence, Missouri, is 745 units of family
housing in Independence, Missouri. This was restructured, using
the mark-to-market program. We not only were able to physically
renovate the property, which was tired and very much in need of
renovation, but we were also able to construct a 2,500 square foot
community building on this large public-assisted housing site, to
serve the residents. There had been no community space at all,
prior to that time.

That community center is now a thriving center with a day care
center, with a Boys and Girls Club, with a very active computer
program for residents. And it was able to be done through the com-
bination of the use of State-allocated resources and the mark-to-
market program. And we have seen in many of our transactions
where that joint effort of State resources and the Federal resources
in mark-to-market can come together in very positive ways to make
revitalization possible.

While mark-to-market is important for its results—and that is
just one of the properties that we have taken through the pro-
gram—it is also, I believe, important as a prototype of what HUD
can achieve. The mark-to-market program, in my mind, is central
to the good news from HUD. Mark-to-market is deal-oriented. It
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aims for a bottom line outcome which benefits the agency, the new
owner, the residents, and the community.

Mark-to-market deals have a give and take calculus which mir-
rors that in the broader real estate marketplace. This is important,
because staff are not paralyzed by precedent. The program was cre-
ated with the benefit of advice from the private market, and from
a panel of real-world practitioners.

Mark-to-market is further bolstered, I think, by the use of PAEs,
participating administrative entities, which investigate deals, and
offer a timely resolution that is grounded in what is on the ground.

I think the staff has also been flexible and original and efficient,
and we have found them to be responsive, as we have tried to get
deals saved.

There are a couple of things that I think are critical to adding
to the program. HUD’s primary goal should be preservation, not
improving its own balance sheet. To that end, Congress indicated
that the secondary debt after a mark-to-market transaction could
be either forgiven or assigned to nonprofit purchasers. HUD—we
believe that HUD should not demand repayment of a portion of sec-
ondary debt from these nonprofit purchasers when State and local
dollars have to be used to give that HUD debt back. We believe
HUD’s efforts are contrary to moving the program forward, and we
would like to have that clear in the future.

[The prepared statement of Ms. Anthony can be found on page
26 of the appendix.]

Chairwoman WATERS. Thank you very much. We are going to be
a little bit strict about our timing, in that we have members who
must be out of here by a certain time. Thank you.

Ms. Malynowski?

STATEMENT OF SHEILA MALYNOWSKI, PRESIDENT, NATIONAL
LEASED HOUSING ASSOCIATION, AND PRESIDENT OF PRES-
ERVATION MANAGEMENT, INCORPORATED

Ms. MALYNOWSKI. Madam Chairwoman, Ranking Member
Capito, and members of the subcommittee, my name is Sheila
Malynowski, and I am president of Preservation Management, out
of Portland, Maine. Our company manages over 6,000 units of as-
sisted housing in 11 States. I am appearing before you on behalf
of the National Leased Housing Association.

The Multi-Family Assisted Housing Reform and Affordability
Act—or MAHRA, for short—which was enacted in 1997 and sub-
stantially amended in 1999, provides a comprehensive framework
for the renewal of Section 8 project-based contracts. Prior to
MAHRA, only temporary, stop-gap legislation permitted 20-year
Section 8 new construction and substantial rehabilitation contracts
to be renewed, as well as 15-year moderate rehabilitation contracts
to be renewed.

MAHRA has two main divisions. The first is a temporary re-
newal program that has been extended twice by Congress, most re-
cently in the fiscal year 2007 HUD appropriations bill. This tem-
porary program applies to a specific class of projects when their
original Section 8 contracts expire, and provides the authority to
restructure the debt on Section 8 projects with FHA-insured mort-
gages, and with Section 8 rents in excess of market levels. This
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part of the statute is called the mark-to-market, or mortgage re-
structuring program. The authority for HUD to restructure mort-
gages on these properties expires in 2011.

The second part of the statute is permanent, in the sense that
there is no expiration date, and it applies to the renewal of all Sec-
tion 8 contracts that are not eligible for, or in the need of mortgage
restructuring. This section is referred to as the section 524 renew-
als, and provides the framework for renewing the Section 8 con-
tracts.

In both parts of MAHRA, Section 8 renewal rents are set at rents
not exceeding market levels, or on a budget basis. In the mark-to-
market program, or debt restructuring program, a reduction in
rents is made feasible, in general, by the payment by HUD of a
non-default insurance claim on the FHA-insured mortgage, and the
replacement of that mortgage with another mortgage with lower
debt service requirements.

In the course of this process, some funds are generated for any
needed project repairs and necessary replenishment of reserves.
The amount of the rehabilitation accomplished is modest, aver-
aging about $1,800 per unit. An owner’s obligation to repay the cost
to HUD of the mark-to-market is secured by a second and some-
times a deferred payment third mortgage on the property, with po-
tential repayment from a portion of surplus cash income to the
project, or refinancing or sales proceeds.

MAHRA, which reaches its tenth anniversary later this month,
expresses to us, the users of the Section 8 program, a congressional
policy to preserve Section 8 projects into the indefinite future, and
in that way provide stability, and therefore predictability, to the re-
newal and preservation process.

Nevertheless, experience with the renewal program, and perhaps
changing conditions, may warrant modifications to MAHRA such
as some of those to the mark-to-market program contained in H.R.
647. In addition, and in an exhibit to our testimony, we describe
additional suggested statutory changes to the mark-to-market pro-
gram and to the Section 8 renewal process, in general, that will
help preserve Section 8 projects for the long term.

With respect to the provisions in H.R. 647, as we mentioned, the
extension, the main purpose of the bill, has already been accom-
plished. However, there are several other provisions in the bill that
would benefit the mortgage restructuring program, and should be
considered.

We support section five of the bill that would increase the 5 per-
cent to 9 percent of all restructured units, the number of units that
can have exception rents in excess of 120 percent of the fair market
rent for that area. Exception rents are budget-based. That is, they
are the rents needed to operate the projects. Such rents are used
as part of mortgage restructuring when a reduction to debt to zero
will not be enough to yield economically viable rents at market.

The 5 percent limit was basically an educated guess when it was
enacted in 1997, and HUD’s experience with that limit should be
acknowledged.

This amendment is important to ensuring that properties with
rents above market that need substantial debt relief can continue
to provide safe and decent housing for very low-income people.
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National Leased Housing strongly supports Section 8 of the bill,
which extends from 3 years to 5 years after mortgage restruc-
turing, and the provisions that the members have expressed great
concern with include—have expressed concern with is section 6,
which would move some properties from the section 524 renewal
universe to the mark-to-market debt restructuring. These are Sec-
tion 8 projects with FHA-insured mortgages, but with rents at or
below. This is a major alteration to the MAHRA, and has the own-
ers concerned with the future course of the Section 8 renewal pol-

icy.

NLHA and HUD negotiated changes to HUD’s original proposal
to provide safeguards to the owners, including a requirement that
owners consent to being put into the debt restructuring. However,
National Leased Housing members remain concerned about some
language in H.R. 647.

I thank you for the opportunity to testify, and I will be happy
to answer questions.

[The prepared statement of Ms. Malynowski can be found on
page 59 of the appendix.]

Chairwoman WATERS. Thank you very much.

Mr. Faith?

STATEMENT OF BILL FAITH, EXECUTIVE DIRECTOR,
COALITION ON HOMELESSNESS AND HOUSING IN OHIO

Mr. FAITH. Thank you, Chairwoman Waters, for this opportunity
to be here. I also want to thank you for your leadership in bringing
this bill forward. It is a critically important bill to the State of
Ohio. I think that’s one of the reasons that Deborah Pryce also
passed this bill in the last Congress, and I want to recognize her
efforts, as well.

Not to beat a dead horse, but I do want to raise the HAP con-
tract issue again. I know you did a great job having that heard last
week, but when I took kind of a survey of what are the current
issues with this legislation, universally, whether they’re bankers,
syndicators, anybody involved in these deals say, “Make sure they
deal with this HAP contract problem.”

And you have to understand that, in our State, preservation of
this Section 8 project-based stock is a big deal. We have more of
this stock than any other State, outside of California and New
York. We commit some of our tax credits to this, our home money.
We have a State housing trust fund. We have a receivership pro-
gram. We use loan money to help get these projects preserved,
many in conjunction with the mark-to-market program.

That involves lots of lenders, investors, syndicators, and others,
and their confidence is shaken when they’re making 30-year com-
mitments, 20-year commitments, and HUD will only make a 3-
month commitment. So, it was bad enough when it was only a
year. Now we are down to 3 months.

I commend you for holding that hearing last week, and we need
to act promptly, and in conjunction with this legislation, to make
sure that there is sufficient funding to keep the HAP contracts
fully funded.

I also—the committee sent me out some questions in advance of
the hearing. I actually wanted to respond to a couple of those ques-
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tions. Many of them are addressed in my testimony. One of the
questions was, how has reorganization used and benefitted from
mark-to-market?

We were one of the OTAG organizations. Originally, we were a
direct recipient of the 514 funding in 2 different rounds. We
haven’t had funding under that program since, I believe, the last
contract, which was in 2001. But it was a very important resource
to engage the community and engage the tenants in the process of
all these mortgage restructures that we have had. And we have
had 361 properties sent through the mark-to-market program, ei-
ther as light or as full restructures. The vast majority of those have
been completed. There are still some in the pipeline.

But if this bill were to be passed because it opens up new oppor-
tunities, there would be another 175 properties in our State alone
that could be eligible for a mark-to-market restructuring.

I also want to point out that we have—one of the very good ef-
forts that this bill could open up is to address better the below-
market properties. I mean, we looked at that in the State of Ohio.
Over 9,300 units could be impacted, and the quality of that housing
could be improved if we included those below-market properties in
the mark-to-market process.

The other point I would like to make is that, you know, one of
the questions was how—provide examples of ways in which the re-
structured properties are better off. I think there are three tangible
benefits from the mark-to-market program.

One, it affects the health and safety of the properties, them-
selves. I mean, they get rehabbed, they’re fixed up, and it improves
life for the tenants. You know, there are other ways. They beef up
operating reserves, and they set, as other people have said, they set
operating costs at a more realistic level.

But there are other, less tangible ways that it improves, because
the tenants gain a better understanding—well, provided that there
is a 514-funded entity working with the tenants—but they gain a
better understanding of how their properties are structured, how
they work. The community stakeholders have more buy-in, and it
also attracts additional State and local dollars into preserving this.

So, in summation, I want to commend you for your leadership on
this. We are here to fully support this legislation, and I appreciate
your efforts.

[The prepared statement of Mr. Faith can be found on page 47
of the appendix.]

Chairwoman WATERS. Thank you very much.

Our next witness is Ms. Paula Foster.

STATEMENT OF PAULA FOSTER, VICE PRESIDENT WESTERN
REGION, NATIONAL ALLIANCE OF HUD TENANTS

Ms. FOSTER. Yes. Thank you, Madam Chairwoman, and panel.
My family and I are one of the many thousands who live and have
been improved by mark-to-market. I was fortunate to move into
Ingram Square in San Antonio, Texas, in 1986. After my husband
and I divorced, and our family found ourselves living in a homeless
shelter, I eventually found a job and got into Ingram Square. I
knew it was the right home for us, and I have been determined to
make it work ever since.
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I work with a nonprofit group home, providing service for men-
tally-disabled adults. At $9 per hour, I don’t make enough for a
market-rate apartment, which would cost at least $775 per month
in my area. Section 8 allows me to pay much less for rent, and still
support my family. Without it, we would soon be homeless again.

Although I was lucky to move into Ingram Square, I noticed
right away there were serious problems. My home was plagued by
water—roof leaks, porch leaks—and they were falling apart. In the
playgrounds, there were rusty, rotten metal slides, endangering our
children. In April 2000, our landlord applied mark-to-market to fix
up our complex.

At that time, tenants were not organized, and we were fearful to
speak up about what we really wanted. This was where the Texas
Tenants Union came in. The TTU staff flew in from Dallas, and
went door-to-door to explain the program, and encourage us to get
involved. The TTU organizers were paid out of outreach and train-
ing OTAG grant, funded by HUD at the time from section 514 of
the 1997 Housing Act. TTU helped us get what we needed, a repair
plan.

AIMCO began repairs in 2001. Central air conditioning was in-
stalled in the first year, a real necessity in Texas. And, in the
meantime, we had to really stay on Ingram’s case when they
dragged their feet and used cheap and shoddy materials and did
shoddy work. From 2002 to 2004, we were HUD’s ears and eyes,
to make sure HUD got its money’s worth. Texas Union worked
with us the whole time. There were more than 10 trips to San An-
tonio, just to oversee the repairs.

AIMCO was initially hostile, and tried to make tenants fear that
we would lose our homes. But with help from TTU, we overcame
this fear and said, “This is our home, why shouldn’t we have some
say-so in it?”

Our homes are better and safer now, thanks to mark-to-market,
but they are better still because of organized tenants’ involvement,
made possible through HUD’s OTAG grants and TTU. We are not
alone. The 32 OTAG groups prepared a report to HUD in October
2002, showing how tenants benefit from mark-to-market across the
country. Thanks to HUD, some grants and volunteers, I request
permission to submit a copy of this report today.

NAHT strong supports H.R. 647, and the reforms requested by
HUD. There is one important amendment that is required, how-
ever. We need to get resources out to help tenants participate in
Section 8 renewal decisions across the board. Across America, most
HUD tenants remain unorganized and unaware of our rights. It is
very difficult and rare for tenants to organize without some kind
of outside assistance, because of the fear that they would lose their
homes.

In 1997, Congress recognized this, and created section 514. Sec-
tion 514 requires the Secretary of HUD to make available not more
than $10 million annually to help tenants get involved. Unfortu-
nately, since 2002, HUD has failed to provide any new funds for
section 514. Worse, in 2002, HUD illegally cut off funds and failed
to honor contracts with VISTA, a Federal agency, and the OTAG
grantees in most of the country.
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These two maps show the results. The first, from 2001, shows
tenant outreach group cities, like Texas, around the country which
receive either OTAG grants or VISTA volunteers to help tenants
organize. The second, from 2003, shows the groups that remain
after HUD’s failure to fund section 514, or to honor its contracts
with these groups. HUD’s tenants are throughout the country.

Our written testimony goes into what happened. Tenants in
Texas and across America are still suffering. The end of OTAG’s
funding has cut the organization’s staff down to one outreach work-
er for HUD housing with no funds for travel.

[The prepared statement of Ms. Foster can be found on page 50
of the appendix.]

Chairwoman WATERS. Thank you very much. Your full testimony
will be submitted for the record, and without objection we will in-
clude in the record the national report that you requested permis-
sion to have submitted.

With that, we will move right into our questions. And I would
like to direct my first question to Ms. Anthony.

Ms. Anthony, you were trying to explain to us how nonprofits
should be allowed to eliminate—or to be given consideration for not
having to repay some money, and I wasn’t sure what you said.
Would you repeat that, please?

Ms. ANTHONY. Surely. In the case—Congress indicated in the ini-
tial legislation that when nonprofits are purchasing these prop-
erties, the secondary debt that is created in the mark-to-market
process can be forgiven, or assigned to the nonprofit.

That meant, in the case, for example, of the Hawthornes, that we
were able, when the State allocated tax credits, to increase the pro-
ceeds available to renovate the property. The recent direction has
sought to get repayment of those second loans that Congress had
said could be forgiven when a nonprofit buys a property after the
restructuring has occurred.

We think it is inappropriate for that to happen when State re-
sources have been sought, and are being used to improve the prop-
erty, since that amounts to the use of State-allocated resources to
pay back the Federal Government for something which Congress
had indicated would be possible to be forgiven in the first instance.

And we think it has a chilling effect on the role of the States,
in getting involved in these efforts.

Chairwoman WATERS. Oh. Well, I thank you for that. Do you
have any idea how many nonprofits have attempted to get that
consideration from HUD, and may have been denied? Is this kind
of a 2general problem, in that most people don’t get any consider-
ation?

Ms. ANTHONY. I think that this is a new policy direction within
the last 6 months or so. I don’t know how many have. I do know
that—I will submit with my testimony the details of one of the
properties that we have been working to acquire in New Hamp-
shire, since this new policy surfaced.

I think, though, the other statistic that I would mention is that
when nonprofits buy these mark-to-market properties, and take ad-
vantage of available State resources, the rehab levels for the prop-
erties, for the units involved, goes from somewhere between $2,000
and $3,000, which is what the office states, to around $25,000
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worth of rehab. So there is a significant increase, when States are
involved, in doing the kind of repairs that are often required in
these cases.

Chairwoman WATERS. That is very interesting. And because of
the focus on this, I will make an inquiry about nonprofits and what
they have done in relationship to your description of nonprofits, re-
view tax credits, and have State assistance in order to do this
rehab. That’s a good thing to focus us on. Thank you very much.

With that, I will turn to our ranking member, Mrs. Capito.

Mrs. CApITO. Thank you, Madam Chairwoman. I want to thank
all of you all for your presentations.

Ms. Foster, first of all, thank you for coming and representing
the tenant point of view. I really appreciate that. I think I might
have had somebody from the tenants association—National Alli-
ance of HUD Tenants—testify maybe at our last hearing or the
hearing before.

I am curious to know about your organization. Are you part of
a—I know you’re the western rep. Are you part of a national orga-
nization? And do they educate you on what I think are extremely
complicated—because you have a good grasp of what’s going on
here—extremely complicated financing issues? How have you edu-
cated yourself, and what do you do, then, once you gain this edu-
cation, to try to help get the other HUD tenants to understand
what is really going on, and how important these issues are?

Ms. FOSTER. I try to maintain a close connection with the ten-
ants. Texas Tenant Union has been very instrumental in having in-
dividuals come up and help us out and maintain. And, yes, I do
work with NAHT and the Texas Tenant Union out of Dallas.

Mrs. CAPITO. Are you in a voluntary position, or—

Ms. FOSTER. Yes.

Mrs. CAPITO. Yes? Okay. That’s really all I had. I was just curi-
ous about it. I thank you for your advocacy. Thank you.

Chairwoman WATERS. And, Mrs. Capito, that is one of the rea-
sons that I wanted HUD to submit to us their criteria, their design
for tenant involvement. I want us to take a look at that, and see
what they are saying. Thank you very much. Mr. Cleaver, for 5
minutes.

Mr. CLEAVER. Thank you, Madam Chairwoman. Ms. Malynowski,
does your company manage any 202 projects?

Ms. MALYNOWSKI. We manage an 811.

Mr. CLEAVER. But no 202’s at all?

Ms. MALYNOWSKI. No straight 202’s, no.

Mr. CLEAVER. Okay, this is probably a question to ask HUD, be-
cause I'm trying to figure out why the 202 projects are excluded
from the mark-to-market.

Ms. MALYNOWSKI. That’s a great question.

Mr. CLEAVER. Ms. Anthony?

Ms. ANTHONY. I believe the 202 rents have always been set on
a budget basis, and I think that contributed to why they were not
included as eligible housing. But HUD may have a better answer.

Mr. CLEAVER. Yes, I apologize. It is a question I should have
asked—because I'm just curious about the 202 project, and the fact
that they are elderly, I would be really concerned if, somehow,
their rents are being raised and, even adversely. And I apologize,
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I will follow up with one of my questions. Thank you, Madam
Chairwoman.

Chairwoman WATERS. Well, you are certainly welcome. Mr.
Green?

Mr. GREEN. Thank you, Madam Chairwoman. Ms. Foster—and to
everyone, thank you for being here—but, Ms. Foster, I am looking
at the maps, and my maps are not in color. I believe yours are, is
that correct?

Ms. FOSTER. Yes, sir.

Mr. GREEN. They really look nice from here.

Ms. FosTER. May I bring it to you?

Mr. GREEN. Notwithstanding the lack of color, the maps depict
what I think is a very disappointing, disconcerting, discombobu-
lating circumstance, because it becomes transpicuously, intuitively
obvious to the most casual observer that something awful has hap-
pened.

Ms. FOSTER. Yes.

Mr. GREEN. The maps are so graphic. I guess my question would
become, given that there is talk of a new program, in your opinion,
would the new program suit the needs of the tenants?

Ms. FOSTER. In its own structure? Yes. If we had a cap on it to
have—the TRIO grant?

Mr. GREEN. Right.

Ms. FOSTER. No.

Mr. GREEN. Well, what are some of your concerns with the new
program, as a person who has been involved and engaged?

Ms. FOSTER. My concern is how they are structuring this. If they
put a cap on it, perhaps that could—working closer with the ears
and eyes of the people, and having the people being a lot more in-
volved, too. Because—

Mr. GREEN. Well, let me just examine that. You said the people
involved. Now, the representative from HUD, whom I have respect
for, indicated that they assembled the “stakeholders,” that was the
terminology utilized. Were you a part of that stakeholder meeting?

Ms. FOSTER. Yes, sir, working with HUD as a stakeholder.

Mr. GREEN. Are you aware of any tenant organization that was
a part of that stakeholder meeting?

Ms. FOSTER. No, sir.

er;) GREEN. Were you aware that a stakeholder meeting took
place?

Ms. FOSTER. The second one, yes.

Mr. GREEN. Were you aware before the meeting, or after the
meeting?

Ms. FOSTER. After.

Mr. GREEN. Would you have participated, if given an opportunity
to do so?

Ms. FOSTER. Yes.

Mr. GREEN. Will you kindly explain some of your concerns with
the program? And I know that my time is running out, so I better
let you have some time to just tell us why you think this program
is not going to meet the needs of the tenants.

Ms. FOSTER. Well, we urge the subcommittee to include the at-
tached amendment, to make sure that funds authorized by Con-
gress for tenant outreach are spent as soon as possible. Refunding
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prior grantees with no audit findings and with a new inter-agency
agreement with VISTA.

An amendment would also close loopholes in section 514, and
correct the design flaws in TRIO, to make sure it works in compli-
ance with HUD’s audit recommendation, rather than the fee for ac-
tivity model proposed by HUD.

Mr. GREEN. I am trying to get the horse back in the corral, and
to close the gate on this. If these changes are made, you would
want VISTA incorporated into the new program. Is this correct?

Ms. FOSTER. Yes.

Mr. GREEN. And, currently, VISTA, because of some concerns
that have been raised, is not a part of the program, and in fact,
has been extricated or expelled, or expunged, or removed in some
way. Is this correct?

Ms. FOSTER. Yes.

Mr. GREEN. How—why is VISTA so important to the program, as
opposed to some other means? Why is VISTA a necessary element?

Ms. FOSTER. Well, when it comes down to having our individuals
being empowered, the VISTA workers were very instrumental in
bringing us together, maintaining, and giving us the input that we
need, in being able to further ourselves, as tenants.

Mr. GREEN. So you had a trust level—

Ms. FOSTER. Absolutely.

Mr. GREEN. —the VISTA workers, and you felt that they were
dedicated volunteers?

Ms. FOSTER. Absolutely.

Mr. GREEN. I am so sorry that we don’t have the opportunity to
ask that young man from HUD more questions, but I will tell you
that I have a lot of sympathy with what you're saying. And I am
just—I am grappling with how do we put this Humpty Dumpty
back together, as opposed to create a new Humpty Dumpty. And
I am not sure I have the answer, but I will continue to grapple
with it.

Thank you, Madam Chairwoman, and I yield back.

Chairwoman WATERS. Thank you very much, Mr. Green. And
one of the reasons I asked HUD to submit to us a copy of the rec-
ommended new program is I wanted to give us an opportunity to
take a look at it, and see if we have input and information by
which we want to offer some changes to it, to make it more valu-
able, more meaningful. So—

Mr. GREEN. I am asking for a bit of time. I appreciate that great-
ly, Madam Chairwoman, and I really would like to have that op-
portunity, and perhaps get Ms. Foster to see if she would have a
chance to peruse it, as well, and give us some additional comments.

Chairwoman WATERS. Okay, thank you very much. Yes, Mr.
Cleaver?

Mr. CLEAVER. And this—there were about 1,600 people—this is
not germane—1,600 people who were affected by the—in my dis-
trict—by HUD’s inability, or refusal to proceed to acknowledge that
they were out of funds and needed some help.

Can we get a request that they provide us with the names and
addresses of people in our prospective congressional districts?

Chairwoman WATERS. Yes. In addition to the request that we
made to him this morning for getting a list of all of the project-
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based Section 8 owners, you are specifically asking that we need
to know those who have not been paid—

Mr. CLEAVER. Yes.

Chairwoman WATERS. —and who have complaints? Absolutely.
We will make that formal request, and make sure we get that in-
formation to you.

Mr. CLEAVER. Thank you.

Chairwoman WATERS. Without objection, it is so ordered. Since
some members may have additional questions for this panel which
they may wish to submit in writing, without objection the hearing
record will remain open for 30 days for members to submit written
questcilons to these witnesses, and to place their responses in the
record.

Before dismissing the panel, I would like to say thank you very
much for coming, for being here. It takes time out of your sched-
ules, it takes resources to come here and share with us. But it cer-
tainly is very helpful to us. We deal with a lot of subjects, and we
know a little bit about a lot of them, but we don’t know much about
any of them. So the more you help us to understand, the better pol-
icymakers we can be.

So we really do appreciate your being here today. Thank you.
And this panel is now dismissed. However, before we adjourn,
without objection, the written statement of the California Housing
Partnership will be made part of the record.

Now, the hearing is adjourned. Thank you very much.

[Whereupon, at 3:48 p.m., the hearing was adjourned.]
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THE MARK-TO-MARKET EXTENSION ACT OF 2007

H.R. 647

Testimony before the U.S. House of Representatives Committee on Financial Services,
Subcommittee on Housing and Community Opportunity

By Amy §. Anthony, President

Preservation of Affordable Housing, Inc.

October 23, 2007

Good afternoon, Madame Chairwoman and members of the committee,
and thank you very much for this opportunity to appear before you to
discuss the extension of the Mark-to-Market program.

My name is Amy Anthony, and | am President of Preservation of
Affordable Housing, Inc., or POAH. My organization, which is based in
Boston, is a national non-profit which is focused exactly as our name
says, on the preservation of affordable housing, specifically privately -
owned housing with deep public subsidy to make rents affordable to those
on the lowest rungs of the economic ladder. POAH has been in existence
for just over six years, and currently owns and manages 4,615 affordable
rental homes in eight states and the District of Columbia. The more than
10,000 residents who live in POAH-owned homes typically earn 30% to 50%
of area median income. Generally, they are low-wage workers and their
children, or seniors on fixed incomes, or are disabled—in short, among
the most vulnerable of our citizens.

POAH is also a founding member of Stewards of Affordable Housing for
the Future, or SAHF, an organization representing seven of the largest
national nonprofit owners of affordable rental housing. Drawing upon the
practical experiences of its members, SAHF has developed a set of policy
proposals to preserve properties within the HUD inventory. | speak to you
today on behalf of my SAHF colleagues, as well, and before concluding 1
will offer some legislative suggestions on behalf of SAHF.

I would like to introduce my comments about the Mark-to-Market program
by talking first about preserving affordable housing. While preservation is
a small aspect of the country’s overall approach to increasing housing
affordability, it is an essential effort, and is making a difference in the
communities which each member of this committee represents.

What is preservation? At POAH, preservation refers to a strategy to
maintain the long-term affordability of already built rental housing which
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is usually privately owned but operates with deep public subsidy to make
rents affordable to households earning, on average, $16,000 or less.

Between 1965 and 1990, $60 billion in federal funding was invested to
create this housing--privately-owned, affordable rental homes for
families, the disabled and the elderly. These homes were built in big
cities, small towns and rural areas across the country. They were multi-
story high-rises and single family bungalows. But all were built according
to the same premise: that the government would provide funds to
underwrite construction and operating costs, and in return, owners would
promise rents affordable to low income families and seniors on fixed
incomes for the duration of the fixed financing period. However, with
the expiration of each financing agreement structured in past decades,
the leverage for keeping rents affordable is lost.

POAH, and nonprofit owners like us, preserve this housing by purchasing
the properties from owner seeking to exit the program. We are able to
structure long-term financing to ensure continued ‘affordability’ --
meaning that the rents do not cost low- and moderate-income households
more than 30% of their annual income. All of the buildings we purchase
are older, and many are tired after decades of hard wear and tear. As
part of the purchase, we attend to physical improvements wherever
possible, to ensure that on our watch the property can again provide a
long-term source of decent, safe and attractive housing that benefits
families, neighborhoods and communities.

Why preserve this housing? There is no question of the need. Each
member of this committee no doubt is familiar with the desperate bind
low-wage workers or elderly pensioners can face in the search for decent,
clean, safe housing they can afford. Harvard University’s Joint Center for
Housing Research asserts that across America there are now 5.4 million
more low income households than there are affordable apartments
available.

Decent, safe, affordable housing is part of our self-definition as
Americans. As a country, we believe that no one should be homeless, and
we understand fundamentally that a stable home contributes to healthy
children, healthy families and healthy communities.

Beyond any moral or civic motivation, preservation is responsible. it is
good stewardship. It is environmentally friendly. It wastes less, and
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conserves more. Preservation recognizes that these properties—the
buildings, the land, the homes—represent an essential resource that
should not be thrown away thoughtlessly. Billions of taxpayer dollars
were invested in to create and sustain these homes, and there is a
fiduciary responsibility to their care. Losing these homes diminishes
supply, drives up demand, raises prices and further divides the housed
from the unhoused. Losing these homes to a lack of will or foresight is the
worst kind of waste.

Preservation is also realistic. Given the current cost of capital, land,
labor and building materials, as well as the reluctance and even refusal
of many communities to consider large-scale rental developments, it
should be no surprise that—according to the same Joint Center research—
for every two affordable units which drop out of inventory, on average
only one new unit is built. Most new affordable housing production is—for
both zoning and financial reasons—on a significantly smaller scale than
what was built previously. So it is not only that, without preservation,
we are losing 150-unit, deeply affordable housing developments and
replacing them with 40-unit tax credit developments—although that is the
case. It is also emphatically that we are losing 150-unit developments in
communities with good schools and job growth, and replacing them with
40-unit developments in more remote places, where jobs are fewer and
services are less, because such locations are more feasible economically
and sited more easily. That is the tide of resource allocation that
preservation seeks to stem.

The other compelling reason to preserve and improve existing affordable
homes is basic common sense: preservation costs less.

For all of these reasons, preservation is essential. Low wage workers,
families of modest means, elders and the disabled on fixed incomes must
live somewhere. If this housing is lost, where will they go?

And that is why Congressional action is essential. | want to urge this
committee and the Congress as a whole to move forward with the
greatest dispatch with legislative support for preservation. I cannot
underscore too strongly the immediate and pressing need for
Congressional action to address preservation. Our enormous national
investment in affordable housing is maturing, the market is intervening,
and with each passing day, in every corner of the country, America is
losing these homes. We need speedy and effective action by this body to
affirm the importance of housing preservation with both strong,
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comprehensive legislation and funding sufficient to allow HUD to meet all
of its fiduciary obligations.

That is my broad challenge to Congress. Today, the immediate issue
before us is extending the life of the Mark-to-Market program. | want to
support that extension generally, and talk specifically about some
methods of improving this important and forward-looking program.

In its first decade, the Mark-to-Market program has generally proven to
be an essential tool in the effort to preserve affordable housing, as well
as a creative model for a new way forward in the partnership between
government and nonprofit housing owners, one we believe can be
extended and improved to benefit thousands of additional homes. The
HUD Office of Affordable Housing Preservation, or OAHP, reports that
through last week, it had completed 1,613 full restructurings to preserve
132,664 units, resulting in multiple millions of dollars in rent subsidy
savings to HUD.

POAH has purchased 15 Mark-to-Market properties in three states and the
District of Columbia. Collectively, these transactions have preserved and
physically restored nearly 1600 rental homes serving working families,
seniors and the disabled. We have found that the underwriting in Mark-
to-Market transactions is sound, and that the refinanced properties are
therefore better positioned to survive fluctuations in operating expenses
such as utility or insurance costs. We also observe that Mark-to-Market is
especially useful in weaker economic markets, where it enhances the
value of available state resources.

Of course such results are important, and noteworthy, and | am sure that
Deputy Assistant Secretary Toon will have more to say about the results
his department has realized under the Mark-to-Market program, While
Mark-to-Market is important for its results, it is also important as a
prototype of what a new HUD—a reconstituted HUD—could achieve. The
Mark-to-Market program is central to the good news from HUD.

Mark-to-Market is deal-oriented. It aims for a bottom line outcome which
benefits the agency, the new owner, the residents and the community.
Mark-to-Market deals have a give-and-take calculus which mirrors that in
the broader real estate marketplace. This is in part because the OAHP
staff are not paralyzed by precedent. Their program was created with
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the benefit of advice from the marketplace, from a panel of expert real
world practitioners who counseled Congress on creating a program which
could operate like the private sector while realizing public benefit. Mark-
to-Market is further bolstered by the use of PAEs, Participating
Administrative Entities, which investigate each deal in the context of its
locale, determine alternatives beneficial both to the agency and the
deal, and push for timely resolution. All of these elements are business-
like in their motivation, and combine to give the program its real-world
feel.

I also want to compliment the staff at OAHP. POAH has worked closely
with OAHP staff on 15 Mark-to-Market deals, and they are to be
commended. Although the federal bureaucracy is often criticized for its
lack of originality or efficiency or imagination, we have found this group
to be responsive and committed partners in meeting the preservation
challenge.

While | want to encourage the committee to move forward with
extending this important program, my support presumes certain
improvements which we deem essential to its future success.

First, HUD’s primary goal for Mark-to-Market transactions should be
preservation, not improving its own balance sheet. To that end, when
the purchaser of a Mark-to-Market property is a qualified nonprofit
owner, HUD should not demand repayment of any portion of secondary
debt from state or local dollars contributed to the deal specifically so
that housing can be preserved. We believe that HUD’s efforts to the
contrary, the motivation for which is unclear, are specifically
undermining efforts to preserve affordable housing.

Congress clearly intended, in extending Mark-to-Market five years ago, to
enhance preservation purchases by nonprofit organizations committed to
long-term, responsible ownership. More recently, however, HUD has
made it a practice in Mark-to-Market deals to require repayment of junior
debt. The source of funds for such repayment is generally dollars which
states and localities have contributed to the preservation purchase. HUD
contends it is making this demand to ensure that the seller does not
realize undue profit from the Mark-to-Market restructuring. Such
targeting of sellers is misplaced and is in fact based on a false premise.
Moreover, it is a disincentive to states to participate in these
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restructurings, rather than encouraging their close participation in
underwriting the appropriateness of the transaction.

Without incentive, owners seeking to realize the maximum compensation
from an aging deal can simply wait until the mortgage expires, and take
their chances in the open market—removing preservation from the
calculus. When a socially-motivated owner has lived up to his or her
initial agreement with the government, has operated a property well and
maintained its affordability over time, and is seeking at exit simply to
recover their own initial investment in order to meet the tax costs of
exiting, HUD’s position is in fact a significant step in the wrong direction,
one which discourages owners from an appropriate transfer of the asset
and which potentially sets the stage for abandonment of many projects.

In reauthorizing Mark-to-Market, Congress should clarify its expectations
around debt forgiveness when an existing owner seeks to sell the property
to a nonprofit purchaser. Mark-to-Market should not exist as a
mechanism to break the government’s original commitment to these
early, steadfast owners.

Second, the legislation should remove the artificial three-year period
during which HUD will assign or forgive such debt, an unwritten rule
reportedly imposed by the Office of General Counsel. Preservation
transactions often involve generations of private owners with significant
estate or other tax considerations typically requiring far longer than
three years to resolve. HUD’s own data indicates that by the end of the
last fiscal year, three-quarters of the closed portfolio had passed its
eligibility date for debt forgiveness. Legislation should cure this
circumstance, by extending the period from three to five years, and by
including a two-year refresher window for revisiting early deals. Too
many of the transactions undertaken in the early years of Mark-to-Market
received insufficient financing for physical rehab and should be revisited.

The physical needs of properties which were restructured early on in the
program were purposefully, but mistakenly, overlooked. These buildings
are already showing signs of their underfunding, and because they are
hamstrung with debt, cannot access other resources. Without legislative
action, their long-term future as both affordable homes and community
assets is in jeopardy.
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According to OAHP, the average dollars spent on rehab for a property
that has gone only through restructuring is between $2,000 and $3,000.
However, when properties benefit from nonprofit debt assignment, the
forgiven debt becomes an asset, counted in basis for the purposes of tax
credit allocations. As such, the average rehab on these properties is
approx $25,000. The two-year refresher window we are seeking through
legislation would create a new opportunity for these early deals to
benefit from debt assignment. . .

In the category of legislative improvements, | want to briefly mention
exception rents. Congress needs to lift the exception rent cap so that
OAHP remains able to restructure properties in certain unusual markets.
In these locations, contract rents of up to 120% of fair market are still
insufficient to support basic operations. [t is worth noting that
approximately two-thirds of properties which have already been
restructured using exception rents have still realized savings to HUD,
since even at the 120% level, the rents were lower than they had been
before restructuring.

SAHF has a robust and lengthy list of policies it believes can be enhanced
legislatively. These include:

= authorizing project-based subsidies in lieu of enhanced vouchers;

» allowing new preservation owners to rely on 20-year Section 8
contracts;

= allowing Rent Supplement and RAP contracts to be converted to
Section 8 contracts; and,

= allowing maturing mortgages to be eligible for new Section 8
contracts.

I will provide written details of all of these items as part of the
Committee’s record.

You have also asked for thoughts about what might be expected if the
Mark-to-Market legislation fails to pass. Certainly one outcome can be
seen in what OAHP calls “Mark-to-Market lite”. The Agency has
completed 730 so-called ‘lite’ restructurings of 68,812 units. Lites, which
re-set the rents without refinancing the mortgage, may help HUD’s
treasury but certainly do not benefit the long term certainty and
condition of decently-preserved affordable housing.
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Preserving affordable housing is what we at POAH do, and we welcome
every tool which can assist us in achieving that goal. The Mark-to-Market
program has proven its value, and the OAHP staff have proven that agility
and creativity are possible in its administration. This is a style of
governing that should be applied more broadly across the agency. But we
should also be mindful that “Mark-to-Market” is a program within the
Office of Affordable Housing Preservation—a name which suggests a
wide-ranging mandate, one which would appropriately attend to the
legions of properties needing concern and redress all across the country,
not only those within a narrow bureaucratic window. | urge the
Committee to consider the mandate and the funding of this office as part
of your deliberations..

We are grateful to this Committee for your willingness to hear our ideas,
and for the cooperation which we anticipate in the weeks and months
ahead toward our shared goal of a stronger, more thoughtful, more
resilient program to preserve affordable housing.

Thank you again for the opportunity to be heard this afternoon on this
very important matter.
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PRESERVATION EMPOWERMENT ACT OF 2007
Hllustrative Transactions and Data

THE BUSINESS OF MISSION

TITLE |
Short title; definitions

Within the Preservation Empowerment Act of 2007, SAHF proposes to define a qualified preservation
owner gs an entity that, in connection with its purchase of a project, agrees to a use restriction that
retains the use and affordability of the property for a term of not less than 40 years and provides an
assignable right of refusal in favor of the State housing credit agency.

TITLE Hl
In the case of a preservation transaction, permit owners to replace fully funded
Sec. 8 contracts with new, long-term contracts subject to annual appropriations.

Authorize owners, or purchasers at the time of acquisition,
to terminate the remaining portion of 40-year project- DATA

based Sec. 8 contracts on properties with state- or locally

financed debt, provided that they (1) enter into new 20-year || Between 2007 and 2033, the
project-based Sec. 8 contracts subject to annual contracts will expire on more than
appropriations, (2) enter into commitments to preserve the 170,000 apartments with project-
affordability of the housing for at least 40 years, assuming based Sec. 8 and state- or locally

continued rental assistance, and (3) receive the approval of || financed debt.

any state or local lender that will continue to hold a loan Contracts on more than 41,000
secured by the property after the termingtion. units are set to expire from FY07
Bridle Path, The long-term HAP contract on this 104-unit through FY11.

elderly affordable housing community in Randolph, Comprehensive data on the
Massachusetts, will expire in 2013, Preservation of number of units and their locations
Affordable Housing (POAH), a national, not-for-profit is available via the SAHF Web site.

housing organization dedicated to preservation, intends to
acquire and rehabilitate the property. To attract lenders
and equity investors in order to compete with for-profit
purchasers who would keep open the option of converting to market, POAH's acquisition/rehab.
financing plan calls for termination of the existing HAP contract and its replacement with a new,
long-term contract subject to annual appropriations. MassHousing is the lender and will continue to
hold the loan after the HAP contract is terminated.

Source: HUD

POAH intended to acquire the property under the Nonprofit Transfer Program, which is designed to
encourage the transfer of Sec. 8 properties to qualified not-for-profit buyers, The program offers the
ability to (1) mark below-market rents up to market, (2) terminate existing contracts early, and (3)
obtain a new 20-year Sec. 8 HAP contract subject to annual appropriations. Chapter 15 does not make
eligibility for any one of these tools contingent on the use of all of them, but the local office of HUD has
insisted that Bridle Path may not use the second and third (replacement of the existing contract with a
new 20-year contract), because it will not need the first (rent mark-up), as rents are already at market.

Absent a HAP contract of sufficient duration to cover at least the LIHTC compliance period, MassHousing
must underwrite the property assuming that rents will fall to the tax credit rent level when the current

Stewards of Affordable Housing for the Future
555 1% St NW | Suite 525 | Washington DC 20004
202-737~5970 | 202-737-5971 (fax)



35

contract expires, resulting in a 10 percent ($1.5M) reduction in supportable debt and thus fewer overall
resources leveraged for preservation.

TITLE I
Permit access to distributions of excess cash flow and access to equity for not-
for-profit housing providers.

1. Override HUD regulations that restrict distributions to not-for-profit parent organizations.

Elaboration. In the treatment of “surplus cash” or “residual receipts,” HUD regulations
differentiate between profit-motivated, limited-distribution, and not-for-profit owners. For
example, in HUD's “Regulatory Agreement for Insured Multi-Family Housing Projects (With Sec.
8 Housing Assistance Payments Contracts),” a profit-motivated owner is entitled to a
distribution of any cash remaining "at the end of a semiannual and annual fiscal period” after
the payment of all debt service, required deposits to the reserve for replacement account, and
other obligations of the project.

Limited-distribution owners are entitled to a payment of distributions (limited to 6 percent of
their initial equity investment) before the residual receipts balance is calculated.

Not-for-profit owners, on the other hand, are entitled to no distribution. Any cash remaining
after the obligations of the project have been met are collected in a “residual receipts” account
that is controlled by HUD and remains with the property.

¢ nite 1 or:
$500,000 $500,000 $500,000
$260,000 $260,000 $260,000
$200,000 $200,000 $200,000
$10,000 $10,000 $10,000
$470,000 $470,000 $470,000
$30,000 $30,000 $30,000
- ‘ 6 percent ofinmal
1
$30,000 equity investment $0
0 Balance remaining $30,000
after distribution {stays with property)

t HUD refers to a payment to a profit-motivated owner as a payment of “surplus cash,” not a
“distribution.”
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2. Specifically authorize a nonprofit housing provider to place any proceeds from the sales of
properties it owns into a trust fund for the use of the seller or its nonprofit parent in furtherance of
its affordable housing mission.

Pilgrim Tower North, PTN was developed as a Sec. 236 property owned by the Retirement
Housing Foundation (RHF), a national, not-for-profit housing organization. Located in
Pasadena, California, the property provides 258 apartments to elderly renters; 205 of the
apartments benefit from project-based Sec. 8.

In 1986, ownership of the property was syndicated to a limited partnership with a for-profit
managing general partner wholly controlled by RHF. At the time, the limited partners set the
terms of their exit, requiring that RHF assume the Sec. 236 mortgage, Flex. Sub. loan, and HAP
contract. Once RHF had assumed these obligations, it turned around and sold the property to a
new limited partnership, this time with a not-for-profit managing partner.

RHF realized a substantial gain on the sale of the property to the new limited partnership. The
proceeds were deposited in a trust account. The trust agreement negotiated with HUD permits
expenditures for a broad range of affordable housing activities. Thus far, RHF has tapped into
trust monies to purchase land on which it will later build a LIHTC property and to preserve
properties within its Massachusetts portfolio. In terms of permitting access to proceeds and
assuring maximum flexibility in their use, this transaction could serve as a model.

3. Permit the HUD Secretary the discretion to authorize sellers to retain proceeds as they exit the
field of affordable housing and transfer ownership to preservation purchasers.

Paraclete Manor. This 120-unit Sec. 202 property was constructed in Kansas City, Missouri, in
1964 and faced serious rehabilitation needs by the time the original owner offered it for sale in
2005. With an outstanding Sec. 202 mortgage of $418,000 and two Flex. Sub. loans totaling
$1,973,385, the property was so loaded with debt that any additional borrowing would have
resulted in substantial rent increases on both the assisted (102) and unassisted (18)
apartments. Neither the Sec. 8 program nor the market would support such increases.

In addition, the nine-story property required substantial rehabilitation, including a new
elevator and heating plant. Many of the units had their original kitchens and bathrooms. The
plan submitted to HUD by Preservation of Affordable Housing (POAH), a national, not-for-profit
housing organization interested in acquiring and preserving the property, called for
renovations of approximately $8,300 per apartment, an amount far beyond the minimal level of
rehabilitation that could have been supported using replacement reserves.

To support the acquisition/rehab., POAH put together a financing plan that included federal and
state tax credit equity of nearly $2 million. It also obtained a new Risk Share first mortgage of
more than $1.8 million. Given the magnitude of the unpaid balance of the Flex. Sub. debt, the
deal could not proceed unless HUD permitted POAH to assume and extend this debt. HUD
denied this request, citing proceeds to the seller as the cause for the denial.

Despite letters of support from the Mayor of Kansas City and state and local elected officials, as
well as the endorsement of the tenants, who were pleased with POAH's plans for rehabilitation
and to bring a service coordinator to the property, the transaction did not go forward. The
owner has decided to sell after the existing use agreement has expired, after which HUD will
have no say regarding the terms or conditions of the sale.
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TITLE IV

Extend the period of eligibility for not-for-profit purchase incentives and clarify
that HUD may not require repayment of any portion of junior M2M debt in
transactions deploying such incentives.

Modify the Mark-to-Market statute to extend the period of eligibility for not-for-profit purchase
incentives and to clarify that HUD may not require a repayment of any portion of junior M2M debt in
cases of acquisitions by not-for-profit purchasers using purchase incentives and state or locally
allocated housing resources.

The Willows. The Willows provides 263 affordable rental apartments to a combination of elderly
and family households in Bartlesville, Oklahoma. All four of the properties went through Mark-to-
Market (M2M) restructuring in April of 2001. In 2006, Preservation of Affordable Housing (POAH),
a national, not-for-profit housing organization, responded to a broker’s solicitation, making a bid to
purchase the properties from the for-profit owner. The bid was accepted, and POAH was given less
than a year to put together a capital plan and acquire the properties.

The properties required new exterior siding, windows, and the replacement of many interior
components, including mechanical systems. POAH also intended to introduce resident services.
Recognizing that the scope of need at the properties went far beyond the reserves made available
by the M2M restructuring, POAH applied for 9 percent LIHTCs and pursued funding through the
Federal Home Loan Bank of Topeka. it received a commitment of $500,000 from the FHLBank and a
resolution of support from the local government.

In its capital plan, POAH intended to bring roughly $6.4 million to the table in LIHTC equity and to
hold rents constant. From HUD, POAH requested the assignment of subordinated M2M debt.
Though it had the discretion to approve this request, HUD denied it. In addition, HUD required as a
condition of the sale that POAH pay down the subordinated debt by 25 percent. To accommodate
these demands, POAH would have had to undertake less rehab., lower the properties’ reserves, or
reduce its already modest purchase price offer. As the first two options were unacceptable to POAH
given its long-term ownership horizon and the third would have undermined its position in a
competitive acquisition environment, POAH was forced to walk away from the transaction.

The properties’ rental assistance contracts expire in 2011. Sale to a qualified not-for-profit presents
the only viable alternative in terms of recapitalizing the properties and repositioning them for the
long-term. As things stand now, options available to the current owner upon contract expiration
include renewal at a rent level insufficient to accomplish the necessary rehab. or opt out.

TITLEV
Authorize preservation project-based assistance in lieu of enhanced voucher
assistance.

Authorize project-based assistance in lieu of enhanced vouchers to make it possible both to protect
existing tenants in a project and to preserve the affordability of units at the project where an owner or
purchaser seeking to preserve affordability at the property chooses to do so.

Fairweather Apartments. Located on Boston’s North Shore, the Fairweather Apartments comprises
321 affordable apartments spread among four properties. The limited-dividend owner is exiting,
and Preservation of Affordable Housing (POAH), a national, not-for-profit housing organization
dedicated to preservation, is in the process of acquiring and preserving the properties.

In order to refinance and secure the resources to make needed renovations to the Fairweather,
POAH will prepay the existing subsidized mortgages. This act will however trigger the issuance of
enhanced vouchers. Because enhanced vouchers are tenant-based and not project-based, lenders
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make some assumptions about attrition and underwrite a property’s financing accordingly. At the
Fairweathers, project-basing just a under half of the enhanced vouchers would increase the
underwritable debt by more than 13 percent, providing greater resources to support the
acquisition and rehabilitation of the property. In short, project-basing would permit the new owner
to better leverage existing subsidy dollars.

TITLE VI
Convert Rent Supp / RAP contracts to project-based Sec. 8.

Congress should permit owners to convert Rent Supp and RAP subsidies to project-based Sec. 8
assistance. This action would protect low-income tenants in danger of losing their homes, save
valuable rental housing, and in some cases make it possible to mark rents up to market to facilitate
rehabilitation. This proposal has been scored on a preliminary basis by the Congressional Budget
Office as creating a $410 million savings in fiscal year 2007 and a $292 million savings in fiscal year
2008. The savings is derived from the cancellation of long-

term contracts and their replacement with one-year

contracts subject to annual appropriations. This proposal is DATA

retroactive with respect to elderly housing projects to Between 2007 and 2029, the Rent
October 1, 2006. Supp/RAP contracts will expire on
Viewpoint Apartments, Located in Sandusky, Chio, more than 32,000 apartments
Viewpoint is a 153-apartment Sec. 202 property. Thirty of nationwide.

the }lnits benefit from Rent Supp assistfance; 54 havg Contracts on more than 7,100 units
project-based Sec. 8. The rest of the units are unassisted. In | ;16 et to expire from FYQ7

2006, National Church Residences {NCR), a national, not- through FY11.

for-profit housing organization, was approached by the

owner, the local Kiwanis organization, which was Comprehensive data on the
interested in selling. At the time, the building was suffering || number of units and their locations
a high vacancy rate due to a preponderance of is available via the SAHF Web site.
unmarketable efficiency units. The operational burden of Source: HUD
the vacancies was putting the entire building at risk.

Located in a weak market area, the property was unable to support new debt. In order to
reconfigure some of the efficiencies into 1-bedroom units and address existing rehab. needs, NCR
applied for 9 percent LIHTCs and sought permission from HUD to assume the existing mortgage. In
order to maximize its LIHTC equity, NCR formed a limited partnership with a for-profit general
partner, which NCR wholly controlled. Given the for-profit ownership structure, HUD denied NCR’s
request to assume the Sec. 202 mortgage. NCR was thus forced to prepay the mortgage, which
resulted in cancellation of the Rent Supp contract. Lacking adequate project-based assistance, NCR
was unable to leverage new debt. In the end, the entire acquisition/rehab. was financed with LIHTC
equity and state trust fund monies. (NCR inquired as to whether the balance of the fully funded
Rent Supp contract could be made available to the property when the contract was canceled and
was told that it could not.)

The tenants in units formerly assisted with Rent Supp received regular vouchers, but the payment
standard on the vouchers (set by the local public housing agency) is lower than the Rent Supp rents
(set by HUD). The underwriting was additionally complicated due to the fact that vouchers are
portable, not project-based. The net effect of the cancellation of the Rent Supp contract was a
reduction in the amount of rehab. that could be accomplished. Alternatively, if NCR had been able to
convert the Rent Supp contract to a project-based Sec, 8 contract, the building would have been
able to support a new first mortgage and thus a greater level of rehab. For preservation purchasers
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who are recapitalizing with the twin goals of renewed affordability and long-term ownership,
accomplishing necessary rehab. at the point of recapitalization is essential.

TITLE Vil
Preserve the affordability of older properties without project-based Sec. 8 rental
assistance.

Award 15-year project-based preservation assistance, as a matter of right, to a qualified preservation
owner/buyer who (1) agrees to enter into a commitment to preserve the affordability of the housing
for at least 40 years, assuming continued rental assistance, and (2} receives state or locally allocated
housing resources, including but not limited to low income housing tax credits, state or local funds, or
tax-exemption.

Kirby Manor. Built in Cleveland in 1970, this 202-unit, Sec. 202 building was on its way to default
when National Church Residences (NCR) acquired it from its original not-for-profit owner (Catholic
Charities). Lacking any form of project-based rental assistance — despite average tenant incomes of
just $10,000 per year — and with a 10 percent vacancy rate, the property was unable to cover even
its basic operating costs.

DATA
From August 2007 through July 2017, mortgages

NCR recognized that addressing the high
vacancy rate meant combining some of

on 2,044 properties will mature, according to HUD.

Of these properties, 636 (51,523 units) have 100
percent rental assistance. Within the 1,408
properties with partial rental assistance, there are
102,321 assisted apartments and 179,099
apartments overall. Forty-one properties with a
combined total of 7,062 units are completely
unassisted.

A U.S. Government Accountability Office study
published in April 2007 found that owners of
properties with rental assistance on fewer than 50
percent of the units were more likely to opt out. Of
the 2,044 properties with maturing mortgages, 592
fall into this category. These properties have a
combined 20,447 assisted units and 79,343 overall
units.

Comprehensive data on the number of units and
their locations is available via the SAHF Web site.

Source: HUD

the 300-square foot, studio apartments
into 600-square foot, 1-bedroom units.
When other rehab. needs were added to
the costs associated with this unit
reconfiguration, total redevelopment
costs came to just under $16 million. To
finance these expenses, NCR pursued
LIHTC equity, creating a for-profit
ownership structure. As a result of HUD
agreeing to let this new ownership
structure assume and subordinate the
existing Sec. 202 mortgage, NCR was also
able to take on new debt in the form of a
221(d)(4) mortgage.

The redevelopment of Kirby Manor was
completed in December 2005. The
property has a natural turnover rate of
about 10 percent and is fully leased. New
tenants may earn up to 50 percent of the
area median income. The gap between
what existing tenants can pay and the
building's operational needs is covered

by a $1 million rental reserve made possible by a contribution of HOME funds from the city of
Cleveland.

Absent a new form of project-based Sec. 8, properties such as Kirby Manor can be preserved only
with other available resources (e.g., LIHTCs), which brings about a gradual loss of units that are
affordable to the nation’s lowest-income renters.
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TITLE VI
Permit HUD to assign Flexible Subsidy loans.

The Flexible Subsidy program provided financial assistance to several types of federally assisted
housing from the late 1970s through 1996. This proposal envisions using this debt as a tool to promote
the sale of properties to nonprofits and to attract state and local resources to support preservation. It
does so by authorizing HUD to forgive such debt or assign it to a nonprofit in connection with a
transfer of the property to a nonprofit, just as the HUD Secretary is authorized to forgive or assign
subordinate Mark-to-Market debt. This proposal also prohibits HUD from requiring any repayment of
the Flexible Subsidy debt in connection with its forgiveness or assignment if the not-for-profit
purchaser is utilizing any state or locally allocated resources in connection with the transfer.

Vanderbilt Apartments. National Church Residences (NCR) acquired this 151-unit elderly property
from a not-for-profit seller. The property had originally been developed under Sec. 236 and had
project-based Sec. 8 on 96 of the apartments and a Flexible Subsidy loan. At the time of acquisition,
the vacancy rate in the unsubsidized efficiency units at Vanderbilt was 54 percent (with 19 of the
35 units vacant). NCR intended to address this issue via a unit reconfiguration that would result in
no net loss of assisted apartments.

in addition to resolving the vacancy issue via a unit reconfiguration, NCR intended to address the
fong-term physical health of the building. The recapitalization plan called for the replacement of all
flooring, appliances, and cabinetry; extensive site work; a new roof; refurbishing all bathrooms;
upgrades to common areas; and the installation of a security system, among other things.

To rehabilitate this HUD-insured property, NCR brought LIHTC equity and local housing trust fund
monies to the table. HUD marked the rents up to market as requested by NCR under the Nonprofit
Transfer Program. HUD also required, however, that NCR repay 25 percent of the outstanding Flex.
Sub. loan. Since NCR intended to assume the underlying (1 percent) Sec. 236 loan and was bringing
no new hard debt to the transaction, it paid HUD using HOME funds and a Housing Trust Fund Loan
from the City of Asheville. Had the HUD Secretary been authorized to assign the Flex. Sub. loan to
NCR, the loan could have been counted in eligible basis, which would have increased NCR's ability
to leverage LIHTC equity.

TITLE IX

Extend permanently HUD’s authority to approve transfers of project-based rental
assistance as a means of preserving affordability for the nation’s lowest-income
renters.

In instances in which preservation owners wish to transfer project-based rental assistance from one
property to another in order to preserve the physical or financial viability of the transferring property;
to create affordable housing opportunities in areas served by employment, educational, or similar
amenities; or to deconcentrate poverty, the HUD Secretary should be authorized to permit the transfer
of such assistance. This authority should be permanent.

Three of the above examples illustrate appropriate potential uses of Sec. 318 authority, which
should be streamlined:

s The Willows. These properties had partial Sec. 8 assistance and a unique configuration of
apartments and single-family homes. In its acquisition plan, POAH sought permission to
transfer rental assistance from the single-family homes to some of the unassisted apartments at
the property. POAH intended to use the single-family homes to provide first-time
homeownership opportunities for current tenants or for other low-income families within the
community. POAH found, however, that local HUD officials were both uncomfortable with the
single-family home sale concept and unwilling to support the transfer of rental subsidy.
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e Vanderbilt and Viewpoint, Each of these properties was partially assisted and had a relatively
high percentage of unmarketable efficiency units. Even though the unit reconfigurations were
necessary to restore each property to a sound operational footing, NCR encountered strong
resistance at HUD — in one case at Headquarters and in the other at the local office. HUD's
strong adherence to the concept of “one-for-one replacement” was at the root of its
intransigence. A more robust application of Sec. 318 should provide the flexibility necessary to
preserve properties without reducing the overall number of assisted apartments. For example,
the HUD Secretary should be authorized to permit the transfer of rental assistance from
properties undergoing a unit reconfiguration to properties that have unassisted apartments.
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Preservation of Mfferdable Howung, tne,

Ry § Anthouy, Precdens

Tuly 30,2007

The Honorable Barncy Frank

Chairman, Committee on Financial Services
LS. Housc of Representatives

2129 Rayburn IHouse Office Building
Washington, DC 20515-6050

Re:  Assigmment of M2M Debt to Qualificd Non-Profit Parchasers

Dear Mr. Chairman:

I am writing to provide some background information with respeet to correspondence you
have reeeived on the subject of HUD s now policy regarding assignment of MM debt o
qualificd non-profit purchasers for post M2M prajects, and to wrge you o confinue (o
press fur changes (o that policy to more acewmately rellect Congress™ intent. The policy is
set forth in TUD Notice H 2007-05. “Guidelines for Assumption, Subordination, ar
Assipnment of Mark-to-Market (M2M) Program Loans in Transfer of Physical Assets
{TPA) and Refinance Transactions™ issucd on July 6, 2007

I a letter to you dated April 16, 2007, L., Carter Cornick 11 HUD s General Deputy
Assistant Secretary for Congressional and lntergovernmental relations set forth the
rationale for the policy, as well as an iHustrative recent example. That example happened
o be of a transaction in which Prescrvation of Affordable Housing, Inc, (POAH) was a
party, and as to which we have direet knowledge. The example is fairly typical of many
other potential transactions, and while apologizing in advance for the lenglhy dive into
the relevant details, it is a good one around which the substantive issues involved in the
policy could be illustrated in Jight ol actual impacts.

The Casc at Issue

The example used in the April 16, 2007 letter was of Sugar River Mills in Claremont.
New Hampshire. The letter states that the owner entered M2M in 2004 with a project
appraised at $5.2 million and a 1¥ mortgage balance of $8.2 million, and that after
restructuring the project had a 1 morigage of $1.2 million, a M2M 2™ of $5.1 million,
and a M2M 3™ of $0.6 million. Under our purchase and sale agreement, the seller would
receive $1.2 million. Mr, Cornick’s Jotier makes the point that the $1.2 million seller’s
“cash out proceeds at sale is cquity that certainly did not exist pre-M2M.”

40 Court Street, Suite 650, Bostan, HA 02108, 617 261 9898, Fax 417 261 6661, www.poah.org
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A little history would betier inform (he analysis of whicther the cash out o the proposed
scller is inappropriate or problematic.

In Sugar River Mills, as in many other similar developments to the Tate 19707 and cunly
1980°s. TUD was trying (o encourage the development of decent safe and alfordable
housing in challenged markets that were  for fundamental cconommic ieasons not
creating such housing. In Claremont, and elsewhere, the market rent (even Tor market
housing!) did not support the construction of new rental housing. o order 1o enconrage
the production of such housing - 11U took o budget based approach 1o the developnient
process — and for the most part ignored the market. Accordingly  in Supar River Mills
in 1982, HUD approved rents that were 15 to 20% higher than current market ients (see
the e-mail attached from the original Sugar River Mill developery, This i o sulficienily
conmmon characteristic of Scetion 8 deals of that time that it has its ovn term in HUD
parfance - the “initial difference.”

Induced by HUD s agreement {o provide over-market rents fo cover the cost of
construction, as well as tax henelits and a 6% returm on equity, the original owner
invested $1.8 million into the project (along with LY s ortgingt $8.1 milfion loan). For
the next twenty years the project went smoothly - the housing was (and renxains) a
mainstay of the community.

HUD could have honored its initial commitment to owners by keeping rents at the fevels
required to service the properties’ outsized debl. allowing owners to recapture their
equity contributions through sale once mortgages fully amortized. That was the original
deal. However, 20 years into the transaction, TTUD was Teeling significant budgetaty
pressure - and one of the main sources of that pressure was ils Section § obligations. At
the sawe time, it was noticed that there was a surplus in the FHA insurance fuad. HUD
realived that one way it could alleviate the Section 8 pressure was by making claims
against the FHA insurance fund, and reducing its Section § payment obligations. This
was the genesis of the M2M program.

It should be noted that in this process, HUD ‘did the right thing™ - by also providing for
necessary physical improvements to the property at the time that the mortgage was
restructured. However — it also compelled owners to go through M2M. leaving them
with rent levels which could not service their significant subordinate debt, and no
prospect of being able to recover their initial investments. To address this potential
incquity. the qualified non-profit transfer aspect created an outlet by which owners could
exit the program,

In Sugar River Mills, had the project not been restructured, the owners would have
owned a $5.1 million debt-free property (its appraised value in 2002} by holding on to
their original deal with HUD until the maturation of the original mortgage in 2023.

In 2004, the owners had a negative capital account of stightly over $3.6 million. Selling
the building to POAI for $1.2 million over the outstanding mortgages would mean that,
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after the owners repaid the teasury for the tax tosses that they had aken over thea 22

years of ownership, they would got nothing ol their oripinal S8 million back,

In the April 16, 2007 letter - U states that o created the equity in these properhies with
the M2M restructuring, Towcever, a review of the undedying facts reveals that 3 s not
quite so suaple. The owner would have had the ability to vecoup more than s initial
equity investment in the property tFTHUE had stuek to the original deal. By Torcing
restructuring (in order to serve TIUT s oawn financial exipenciesy TID positioned the
owner such that they would never likely recover that investnment,

The Policy More Broadly

While HUDY's rationale for implementing its new policy bas some superficial appeal. it
cannot justify the policy’s significant negative impact on preservition Gansactions, This
policy should be eliminated because (1) it impedes the preservation of affordable
housing, (2) itis contrary to legisfative intent. (3) it diverts scarce housing resonrees fram
state and local atlocating entitics to HUD. and (4 it interfores with oweners” lepitinate
claims to recovery of their initial cquily investments. These issues are detailed below,

1. The policy impedes efforis (o preserve threatened affordable housing.

The requirement that hall of any seller proceeds be applicd to repayment of junior MM
debt imposes a burden which in many cases is more than most transactions can bear,
blocking the outcome which would be best for the property. Where applicd. this policy
has the effect of impeding the transfer of M2M properties from for-prolit owners seeking
to exit to not-{for-profits with the resources and commitment (o preserve the properties”
alfordability for the Jong run.

POAN’s acquisition and rchabilitation of the Sugar River Mills property would not have
been financially feasible under this policy. That transaction moved forward again only as
a result of HUD’s agreement to significantly reduce the amount of required repayment of
M2M debt from $1.2 million to $200,000. While we sincerely appreciate HUDs
accommodation in this regard (approved only because the transaction went under
agreemcent prior to the policy being proposcd), the fact is that absent such an
accommodation — the deal would have died. The limited partner indicated unequivocally
that it would not consent to any sale that did not clear the partner’s exit tax Habilitics ~
that they would rather hold on forever.

In the case of Sugar River Mills it should also be noted that the general pactners were
retiring — and were selling their entire portfolio. A policy that precludes such oxits risks
creating an cconomically moribund result — with disinvesiment by the owners being one
of several significant detrimental long-term conscquences.

This is not the sole instance of the subject policy impeding a socially desirable
preservation transaction, ' We know firsthand of a post M2M project that we proposed 1o
purchase in Oklahoma - with significant unfunded rehab needs ~ that was not able to be
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preserved because of TTUI s M2M prepayment requirements. We have reanon o belicve
that there arc many others similarly situated.

2. The policy is contrary to legistutive intent

This policy has the effect of undermining conguessionadly fivnished incentive desipred
to encourage non-profit transfers, and as such it s contrary o legislative inlent

3. The policy diverts scarce holsing resources from state and lacal allocating eutities o

i

Most not-for-profit purchasers use tax eredits and other state and local resourees to make
preservation transactions work. Procecds to the seller in soch transactions ae the diveet
result of the state or Jocal entity contributing resources, accordingly repayment of HUD
M2M debt from seller proceeds represents a diversion of state and local resources from
the preservation transaction to U, This state of affairs 15 not only inequitable, but also
likely to discourage state and local entities from contributing resourees to support non.
profit transfers.

Another troubling clement of this policy is the implicd fack of faith in state and local
entities” ability to allocate their resources effectively. In these transactions, any proceeds
to the seller reflect the state and local allocating entities” assessment of the allocation of
resources necessary and appropriate to make the transaction work. By imposiog, Himils on
seller proceeds through this policy, HHUD is implicitly second-gucssing and over-ruling
these local decisions.

We believe the better policy is for HUD to trast these entitics o make appropriate
decisions regarding the use of their resources,

4 The policy interferes with oveners legitimate claims to initial equity inveshments.

As noted above ~ had YTUD not ¢reated the M2M program to solve its own financial
issucs, the owners would have been able to recoup their original investment by staying in
the deal unti] the mortgage maturcd, Nonctheless - we recognize that there is a line where
fairness turns o abusc, and FIUD has a responsibility to make sure that owners are not
overpaid as a result of the non-profit transfers of M2M restructured projects. Our
suggestion to HUD is that the bright linc is the owner’s initial equity contribution: unless
the proposed sale would result in more than the owner’s initial equity investment being
returned, TTUID should yield to the decisions of state and local entities in the allocation of
their own resources - and not interfere with the owner’s legitimate claim 1o recover their
investment. Such interference is both unfair and hinders socially desirable transactions.

In the Sugar River case referenced above, for example, the owner is recovering $1.2
million in procceds from the sale to POAHL This equates 10 just two-thirds of their initial
$1.8 mittion investment, but it is enough to allow them to exil and transfer the property to
POAH, which will rehabilitate and preserve it as healthy affordable housing.
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Congressman Barney Frank 3 laly 10, 00/

I sum, the new policy represents a significant step in the wrong ditection, tastead of
encouraging additional resource betng drawn in o preserve properties ind enconrage
their transfer to socially motivated owners it dizconrapes both the sulditionad resomces
and the transfor. In addition i€ sets the stage for ceonomic abandonment at pumy
projects.

Aswe all look at supporting legislation that would broaden the number of propeitics
eligible to participate in the qualilicd non-profit transfer programy it s especially
incumbent upon us all to make sure that we keep i working sueeesstully.

Sincerely .
. X
YA 7
'{/\my S /\l(hmxy
/ Exceutive Dircetor /

Ce Ted Toon
Canter Cornick
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My name is Bill Faith. I am the Executive Director of the Coalition on Homelessness and Housing in Ohio
(COHHIO) and a member of the Board of Directors for the National Low Income Housing Coalition (NLIHC), Tam
testifying today on behalf the NLIHC, and | am here in support of H.R, 647: The Mark-to-Market Extension Act of
2007. 1 would like to thank Chairwoman Waters for introducing H.R. 647 and for holding this hearing. 1 would also
like to acknowledge the work of Congresswoman Deborah Pryce of Columbus for her support and strong leadership
around this issue in the past.

Since 1984, COHHIO has worked on behalf of every Ohioan in need of a house, in hopes that someday these simple
physical structures can become lasting homes filled with life's possibilities. At COHHIO we believe that everybody
should have a home, so we advocate on behalf of those who do not. COMHIO supports a range of housing related
services in Ohio, from stopping predatory mortgage lending to preserving our affordable rental housing. Helping our
600 member housing organizations and homeless service providers pursue their missions, COHHIO provides public
policy advocacy, training and technical assistance, research and public education.

NLIHC is dedicated solely to ending the affordable housing crisis in the United States. Our members include non-
profit housing providers, homeless service providers, fair housing organizations, state and local housing coalitions,
public housing agencies, private developers and property owners, housing researchers, local and state government
agencies, faith-based organizations, residents of public and assisted housing and their organizations, and concerned
citizens. NLIHC does not represent any sector of the housing industry. Rather, NLIHC works only on behalf of and
with low income people who need safe, decent, and affordable housing, especially those with the most serious
housing problems.

First, let me start by saying that the most critical issue before the Committee in terms of preserving affordable
housing is the need to ensure that all renewing Project-based Section 8 contracts receive full funding. Chairwoman
Waters held a very important hearing last week to highlight the need for this funding. Before anyone can address the
need for more tools to address the problem of aging Project-based Section 8 housing, Congress must solve the
problem of the delays and projected shortfall in the Project-based Section 8 renewal process.

Chairwoman Waters' leadership on this issue has opened the discussion, which must now be pressed to a quick
resolution. At this point, owner and investor confidence in the integrity of the funding stream is diminished. The
present circumstance erodes owners” ability and willingness to enter into or finance a Mark-to-Market transaction.

In the absence of strong, swift action by Congress, investor commitments to financing affordable housing, already
shaken by the subprime lending crisis, is made even more precarious. In Ohio, my organization has heard from
property syndicators that Mark-to-Market deals are being delayed because of the HAP shortfall crisis. In at least one
case in Pleasantville Ohio, the Low Income Housing Tax Credits, granted by the State of Ohio, are at risk because

27 15" Street, NW, Sixth Floor » Washington, DC 20005 » Tel: 202/662-153¢ » fax: 202/393-1973 » email: info@nlihcorg o hutp/fwww.nlibcorg
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the Office of Affordable Housing Preservation (OAHP) is unable to close the Mark-to-Market restructuring. At the
same time, tenants in Project-based Section 8 housing are being put in jeopardy. A concem to the NLIHC and
COHHIO is whether HUD can provide tenant protection vouchers if tenants are involuntarily displaced by
foreclosures precipitated by HAP shortfalls or if HUD fails to renew Project-based Section 8 contracts because of
lack of funding.

COHHIO and the NLIHC fully support the changes to the Mark-to-Market program proposed in H.R. 647.

Since its enactment 10 years ago, the Mark-to-Market program has preserved 125,000 affordable apartments through
full debt restructurings at an estimated savings to the taxpayer of $2.1 billion. Mark-to-Market is an opportunity to
preserve long-term affordability of properties in a variety of settings for a diverse market of low-income households.
It is estimated that about 40% of households in Project-based Section 8 assisted housing are households that are
headed by elderly or disabled persons. This percentage of households is bound to grow over the next decade as the
baby boomers mature and persons with disabilities increasingly enter into independent living situations, At the same
time, Project-based Section 8 housing provides an opportunity for younger families to establish bouseholds and build
their careers towards greater financial stability. Unlike the stereotype of low income housing from the past, tenants
in today's assisted housing are working (at low wage employment) and getting education to increase their life
choices. Moreover, demand for affordable units in Ohio will increase over the next 9-12 months as 100,000 more
Ohio families, lured into homeownership that they could not afford, will be returning to rental housing,

1t is cheaper to preserve these housing opportunities than to try to recreate them, and vouchering-out is not typically
the best solution. There is significant resistance to "voucherization” in many communities. In Ohio, the extensive
use of vouchers to replace project-based housing has resulted in a backlash against voucher holders and exclusionary
rental policies, NIMBY battles that were formerly about the citing of "projects” are now focused on the source of
housing assistance. While these battles need to be fought at the community level by local officials and housing and
low income advocates, the households in need are caught in the crossfire.

H.R. 647 builds on the Mark-to-Market model to extend the benefits of refinancing to other properties, while
reducing operating expenses to the owner and HUD. Mark-to-Market has also been a success in Ohio, providing an
infusion of capital for deferred maintenance and rehab into 256 properties that completed a full restructure. HUD's
records show that there was a total of 361 Ohio properties enrolled in the Mark-to-Market program. Of these, 302
were “full” restructures and, of those, 186 were completed successfully. Another 44 properties are in the Mark-to-
Market pipeline. There were 59 “lite” restructures (adjustment of rent levels without mortgage restructuring).
COHHIO estimates that 175 properties (lite or failed full restructures) are potentially eligible for restructuring over
the next 5 years as long as they have retained FHA insurance and Project-based Section § subsidies.

H.R. 647 makes several important additions to the basic framework of the original Mark-to-Market program.

First, raising the limit on high-cost restructuring, e.g. exception rents, from 5% of the total restructured units to 9%
of the restructured units, gives HUD the flexibility to complete the hardest deals remaining in the portfolio.
Exception rents are used for the most at-risk properties to address outstanding problems in the property. Hillside
Apartments in Mt. Vernon, Ohio, is an example of a property with high degree of deferred maintenance resulting in
high vacancy rates which required “exception rents” to make the Mark-to-Market deal work. Initially deemed
infeasible by HUD, local elected officials and a community-based nonprofit stepped forward to urge HUD to
approve the restructuring and extend the purchaser incentives to the local non-profit organization, which sought and
received Low Income Housing Tax Credits to close the deal. One of the county commissioners who met with HUD
officials on a site visit recalled how he was opposed to “government housing,” in principle, but knew that this
development had been a critical resource for his sister when she was trying to re-establish a home for herself and her
children after a divorce. He said that others should have the chance that was available to his sister.

Second, expanding the program for declared disaster areas is also critically important. The impetus for this reform is
to facilitate the recovery of housing for the areas stricken by Hurricanes Katrina and Rita, but would apply to FHA-
insured housing in future disaster areas. The Congressional Budget Office (CBO) scored a savings on the measure
extending eligibility to properties in declared disaster arcas.

Third, expanding the types of properties eligible for Mark-to-Market to include those with market or below-market
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contract rents, will enable cost efficient restructuring and avoid claims on the FHA insurance fund through defaults.
Nationally, it is estimated that there are 2,109 “at risk™ properties with 174,845 units that also have below market
rents. In Ohio, there are 109 properties with 9,367 units, which could qualify for Mark-to-Market restructuring if
this change were enacted. Using the “avoidance of default” methodology, a savings could accrue from extending
eligibility to otherwise-eligible properties with rents at or below market. Had this provision been in law in 2006,
Centennial Apartments might have been able to be restructured. Instead, after a finding of “below market” rent
ievels, this tenant-owned housing cooperative was forced into a complex refi i h which resulted in pre-
payment of the FHA mortgage and dramatically increased rents for a portion of the property, which does not receive
Project-based Section 8 subsidies.

H.R. 647 also extends the period during which the HUD Secretary may choose to provide debt relief for nonprofit
owners from the current three to five years. This provision provides needed flexibility. Current practice allows this
benefit for up to three years after restructuring. Right now about 90% of the restructured portfolio is beyond the time
limits for purchaser incentives. Passage of this provision will create new opportunities for long-term stability.
NLIHC and COHHIO also favor adding language to H.R. 647 that would prevent HUD from recapturing proceeds of
a subsequent transaction when the buyer is a tenant endorsed nonprofit, using public funds to reinvest into the
property.

Finally, I want to express strong support for the 514 Technical Assistance Funding because it is critically important
to the success of the Mark-to-Market program in Ohio and throughout the country. The role of tenants and
community stakeholders has been crucial to the progress to date to maximize preservation opportunities, to help
improve the process and improve the overall quality of the housing. Project-based Section 8 housing does not
operate in a cubbyhole at HUD, but in the real world of competing interests, scarce resources and the demands of
local conditions. In Ohio, Project-based Section 8 developments range in size from an eight-unit development in
Toledo to complexes of over a thousand units in Cincinnati. Project-based Section 8 exists in communities where
there is no mail delivery to communities where a major sports team challenged that team from Boston for a berth in
the World Series. Involving local people, tenants and stakeholders, in decision making about the future of these

c ity assets is ial to s . Just jetting in some outside consultants to spend a day on site and then
designing a plan based on what is in the HUD files is a waste of money.

My organization, COHHIO, has been the beneficiary of 514 Technical Assistance funding since the program started.
We have used these funds to keep tenants informed and to engage local stakeholders in preservation activities. We
urge Congress to include in H.R. 647 a new section that will confirm the scope of eligibility for technical assistance
to include all FHA insured, HUD subsidized developments where tenants are at risk of displacement by pre-payment
of an FHA mortgage, by expiration of an FHA mortgage, by termination of Section 8 assistance due to property
disposition, owner opt-out, or HAP shortfall, Moreover, because of the demand from tenants and local stakeholders
for these services, we urge that Congress direct HUD to make grants in the most expeditious manner so that
organizations like COHHIO can once again respond to these needs promptly. In Cleveland just a few weeks ago,
senior and disabled households were told by their management company that they would be forced to pay “market
rents” as a result of the HAP shorifalls, Prompt action by local community organizers at the Cleveland Tenants
Organization, using local funding sources, was required to get management to retract their threat and ally jangled
tenants' nerves. At COHHIO, we continue to put a tenant outreach coordinator on the road thanks to support from
the state, through the Ohio Housing Trust Fund. State officials have wondered why HUD can not support its own
outreach program it created under MAHRA, when there is clearly lots more need for the program. COHHIO's
Tenant Outreach Coordinator ordinarily logs 800 miles a week moving from a tenants meeting to a city council, to
meetings with local development corporations to address concerns related to the preservation of affordable housing.
To the extent possible, COHHIO maintains a clearinghouse of information about HUD programs, regulations, and
specific information about properties. All of these programs were initiated under 514 Technical Assistance funding
and, after proving their value, were abandoned by HUD. Ironically, HUD still constantly calls on COHHIO when
they want local information or someone to make a site visit.

COHHIO and the NLIHC strongly endorse passage of HR. 647 with its additional opportunities for preserving more
low income units, while at the same time urging the Congress to act decisively on the HAP shortfall crisis. New
Mark-to-Market authority alone is not enough to restore the confidence of owners, lenders and tenants in this
housing stock. Thank you for the opportunity to be here today.
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Thank you for the invitation to testify today in support of H.R. 647, and to offer some
suggestions for additional reforms. My name is Paula Foster. I am President of the Ingram Square
Tenants Association in San Antonio, Texas; the Vice President/West of the National Alliance of
HUD Tenants (NAHT); and a tenant in Section 8 housing restructured under the Mark to Market
Program. I am also an active member of the Texas Tenants Union, based in Dallas, which helped
us organize and sustain the tenants association in my development.

Founded in 1991, NAHT is the nation’s only membership organization representing the 1.7
million families who live in privately-owned, HUD-assisted housing. The elected NAHT Board
represents a membership including voting member tenant groups and areawide coalitions in 23
states. NAHT participated in the HUD roundtables which crafted the Mark to Market program, and
testified in support of MAH.R.AA in 1997 and the first Mark to Market Extension bill in 2001. We
are pleased to speak again in support of extending and improving this vital program.

1) Tenants’ experiences with Mark to Market. The Committee has asked NAHT to
describe tenants’ experiences with the Mark to Market Program, and to provide examples of ways
in which restructured properties are better off. My family and I are one of the many thousands
whose lives have been improved by Mark to Market.

I was fortunate to be able to move into Ingram Square in 1986. I had moved to San Antonio
with my husband, who was in the military, and took care of my children at home. But when my
husband and 1 divorced and he moved away, I didn’t know anyone, and our family found ourselves
living in a homeless shelter for 9 months. I eventually found a job and moved into Ingram Square
on an emergency basis. [ knew this was the right home for us and I've been determined to make it
work ever since. One of my children has been diagnosed with ADHD, and our two bedroom
apartment now houses my three children and one grandchild, in addition to me.

Today, I work in a nonprofit group home providing direct services and counseling to
mentally disabled children and adults. At 89 per hour, this challenging job does not pay enough for
a market rate apartment, which would cost at least $775 per month in my area. Section 8 allows
me to pay much less for rent and leaves enough to support my family; without Section 8, I’d be
homeless again. 1 have been able to give back to my community through volunteering for the
tenants association and advocacy for the disabled. I was the first parent in Texas assisted by the
state for ADHD, and in 1994 I helped pass a state law that allows low income people to make “one-
stop” applications for multiple programs in any state agency in Texas.

Although I was lucky to move into Ingram Square, I noticed right away there were serious
problems. Like many 1970’s concrete buildings, Ingram Square was plagued by water and roof
leaks, porches that were falling apart, plumbing problems, and a playground whose rusty, rotted
metal slides were a danger to our children.

In April 2000, our landlord, AIMCO, applied to M2M to bring much needed repairs to our
complex. The first tenant meeting scheduled by Ontra, HUD’s PAE, was scheduled for July. At
this time, tenants were not organized independently of management, and we were fearful to speak
up about what we really wanted.  This is where the Texas Tenants Union (TTU) came in. Duane
Stewart from the TTU flew in from Dallas and conducted door to door outreach to explain Mark to
Market and encourage us to attend the meeting. (I later learned that the TTU organizer’s salary and
travel costs were paid from an Outreach and Training (OTAG) grant, funded by HUD from Section
514 of MAH.R.AA.) At least 4] tenants attended, more than 1/3 of the residents. We were not
comfortable speaking in front of management, but when they left, we were vocal in providing input
about property conditions.

1
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Duane returned to Ingram Square two months later to hold a meeting with us and help us
form an organization. We had to hold the meeting outside, because AIMCO would not let us use
the community room. When the Draft Restructuring Plan was released in January 2001, Duane met
with us to review the Draft and prepare written comments prior to the second meeting with Ontra,
held in February.

AIMCO began to make the Mark to Market repairs in June 2001. Central A/C was installed
in the first year—a real necessity in Texas, and a supreme victory for our Tenant Association!
Meanwhile, repairs and replacements to be funded from the Reserve Account were not completed
on time; we had to really stay on AIMCO’s case when they used cheap materials and sometimes did
shoddy work. From 2002 to 2004, we felt we were the Eyes and Ears of HUD to let them know
how their funds were really being used. TTU worked with us the whole time, from beginning to
end and in between. We could not have done it without them.

Throughout this process, TTU’s OTAG funded staff made more than 10 trips to San Antonio
to help our Tenants Association develop and oversee Mark to Market repairs, sometimes with two
people coming on each trip. AIMCO was initially hostile to our proposals and attempts to organize.
They made tenants fear that we would lose their homes if we went up against management. But
with training and support from TTU, we overcame this fear and said, this is our home, why
shouldn’t we have a say so in it? 1 became a leader of the Tenants Association and we started
meeting once a month, despite management’s intimidation.

Our homes are better and safer now thanks to Mark to Market. But they are better still
thanks to organized tenant involvement, made possible through HUD’s OTAG program and the
sustained support of the TTU. If the only thing we had was two meetings organized by HUD’s
PAE, we wouldn’t have what we have today, and HUD would not have gotten its money’s worth.

We are not alone. The 32 OTAG groups prepared a national Report submitted to HUD in
October 2002 giving a rich overview of how tenants benefited from the Mark to Market program
throughout the country, thanks to organized tenant involvement made possible through HUD’s
OTAG grants and HUD funded VISTA Volunteer program. I request permission of the
Subcommittee to submit a copy of this Report with my testimony today.

2) Need for preservation tools in H.R. 647. It is essential that Congress extend the Mark
to Market program and adopt the reforms requested by HUD and a wide spectrum of industry
groups in H.R. 647 to improve the program. The provision extending debt forgiveness for nonprofit
transfers would particularly help tenants at Prince Hall Gardens I in Fort Worth, where nonprofits
are ready to take over a troubled former M2M property with failing REAC scores.

NAHT suggests one amendment to win swift passage of this bill: to cap “exception rent”
increases at the “old” Section 8 contract rent level. This would address Republican objections in the
Senate that a program designed to reduce Section 8 subsidy payments to market levels should not
end up paying owners more than what they received before “restructuring.” NAHT has proposed
this compromise to Republican Senate staff and believes it could break the Senate logjam which has
so far held up S 131, the Senate companion to H.R. 647. Although we understand that a third of
the pending “exception rent” proposals at HUD would be affected, these M2M Plans can still go
forward using state and local subsidies to fund any underfunded repair needs.

3) Additional improvements for Mark to Market: Restore resources for tenant
involvement. There is one important area where further amendment to H.R. 647 is required,

2
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however: the need to get out resources to help tenants organize and participate in Section 8 contract
renewal decisions, not just in Mark to Market but across the board.

Across America, most tenants in HUD housing remain unorganized and unaware of their
rights. As in my complex, tenants are almost always afraid of organizing for fear of losing their
homes. It is very difficult and rare for tenants to organize without some kind of outside assistance
and support, from an experienced tenant coalition or organizing project, Legal Services or similar
group.

In passing MAH.R.AA, Congress recognized this problem and the value of tenant
involvement by creating the Section 514 program. Section 514 requires the Secretary of HUD to
make available not more than $10 million annually from the larger project-based Section 8 account
($5.9 billion in fiscal year 2007) to provide resources to help tenants participate in the decisions
affecting our homes.  From 1997 -2001, HUD provided a total of $26.3 million in three
programs—OTAG, ITAG and VISTA—to carry out this important objective. OTAG funds
provided to the Texas Tenants Union made possible our success at Ingram Square.

Although located in the section of MAH.R.AA which created Mark to Market, Congress
made Section 514 funds more broadly available to help tenants cope with ALL Section 8 contract
renewal decisions. In 1999, in response to a growing number of owner opt outs, Congress clarified
this by emphasizing that funds are to be made available to all expiring Section 8 contracts, including
below market contracts which “may not be renewed.”

Unfortunately, since 2002, HUD has failed to provide any funds for tenant outreach from
Section 514, although up to $50 million could have been made available over five years. Worse, in
2002, HUD illegally cut off funds and failed to honor contracts with the Corporation for National
Service (CNCS), the federal agency which runs VISTA, or the OTAG grantees in most of the
country. I’d like to submit to the Subcommittee two maps showing the result: The first, from
2001, shows the nonprofit tenant outreach groups cities around the country which received either
three year OTAG grants, like the one to TTU, and/or VISTA Volunteers to help organize tenants.

The second, from 2003, shows the groups that remained after HUD’s failure to fund Section
514, or to honor its contracts with these groups. HUD tenant outreach plummeted throughout the
country, and nonprofit organizations that were the only housing advocacy organization in several
states, such as Missouri, New Mexico, and Arizona, were bankrupted and destroyed.

HUD mishandled Section 514 audits. The destruction of tenant outreach in most of the
country is a direct result of HUD’s handling of the unusual Section 514 audits mandated by
Congress in Section 1303 of the Defense Appropriations Act of 2001. Congress mandated the
audits for “each award of funds” made under Section 514 for the previous five years, to determine
whether “any” OTAG funds had been spent on impermissible lobbying. HUD interpreted this to
require an unusual 100% review of all records, with no ‘materiality” standard or room for error: a
$5 mistake could lead to contract termination and a four year debarment.

We are pleased to report that the IG audits exonerated the OTAG, ITAG and VISTA
programs of the allegation of inappropriate lobbying. After a 100% review of all records for $13
million awarded to 42 organizations over five years, HUD questioned less than $1,000 in two
organizations spent on federal lobbying—and these amounts are vigorously disputed by grantees’.

5 4

! A total of 5 groups were concluded to have improper "lobbying" with HUD money; their funds were cancelled and
reclaimed and the groups were debarred for 4 years, starting in 2002. Of these, HUD did not actually identify dollar amounts in 3
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There were no proven "lobby" allegations whatsoever in the VISTA program, the vast majority of
OTAG grantees, and the ITAG program. There was not one proven instance of an ineligible
property aided by an OTAG grantee in the entirely country (although HUD erroneously maintained
there were three ineligible properties in DE and MD).

Despite this, HUD illegally suspended 18 out of 32 grants for close to three years, mostly for
minor administrative errors that easily could have been resolved. HUD provided the suspended
grantees with no Notice or due process, as required under the OTAG contracts; these suspensions
were not required by the IG, in most cases. “HUD then failed to follow the procedures in its Audit
Resolution Handbook, at every step, in contrast with HUD’s typically laissez faire treatment of
owners and Housing Authorities who are allowed to continue receiving funds under their contracts
while fighting far more serious audit findings. 1 would like to submit to the Subcommittee’s record
a legal opinion by the Washington law firm of Fried, Frank on the illegality of HUD’s treatment of
Section 514 grantees, to which HUD has never responded.

I am pleased to report that TTU, along with 13 other OTAG grantees, received no audit
findings whatsoever. But these groups have since spent down their grants, and HUD has provided
no new funding for several years. Most of the 18 suspended grantees were eventually able to get
funds restored in 2005, but all but three of these drew down remaining funds to cover obligations
from prior years and did not do much new outreach work. Coupled with HUD’s failure to fund
Section 514, this means even fewer tenants receive assistance today than in 2003.

According to the IG's Semi Annual Report to Congress for 2002, 42% of HUD's field audit
resources in 2002 were spent on the Section 514 audits--we estimate this conservatively as $7
million in IG costs. Of course, these were resources that not spent on overseeing HUD’s
multibillion investment in owners and Housing Authorities, as tenant volunteers would be happy to
assist HUD with if we had the Section 514 resources to serve as HUD’s “Eyes and Ears.”

Effect of failure to implement Section 514 on tenants. Tenants across America are still
suffering from HUD’s failure to implement Section 514. At TTU, the end of OTAG funding has
cut the organizations staff down to one outreach worker for HUD housing, with no funds for travel.
And Texas is a big state! That TTU and its Director, Sandy Rollins, continue to have a national
impact is a huge tribute to her dedication and skill. In our state alone, funding cutbacks at TTU
have had the following consequences for the M2M program:

e Jerusalem Apts - Longview, TX - 100 units -- TTU worked with the tenants at this property
when it entered M2M back in 2000. The property was owned by an under-funded local
church-based non-profit and the M2M plan was lacking. It did, however, call for some
improvements which TTU's OTAG organizer was trying to make sure were implemented
when OTAG funding ran out. Had TTU’s funding not been interrupted, a nonprofit sale or
at least implementation of the Plan could have happened. Instead, TTU learned last month
that HUD terminated the contract, displaced all the residents, and are now selling the
property (Nov. 15th) on the court house steps to the highest bidder with no HAP contract.

grants, merely asserting but not proving that lobbying had occurred. There were two groups cited for under $1,000 of alleged
"lobby" expenditures; these were entirely erroneous findings, both in Region III (DE and PA), where the regional IG was
demonstrably incompetent and HUD refused to review extensive rebuttals submitted by the organizations.

2 The 32 OTAG grants made in 2001 had only been funded for four months when funds were suspended for eight months due to an
unrelated Anti-Deficiency Act allegation against former OMHAR Director Ira Peppercom.  HUD’s Inspector General exonetated
Peppercorm in March 2002, and pressure from Chairman Frank got HUD to resume funding in April 2002. The audits were mandated
as part of a special appropriation in the Defense Appropriations Act of 2002 to “rerecord” $11.3 million of Section 514 funds
suspended in the Peppercorn investigation.
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e Pine Lake Estates - Nacogdoches - 100 units - entered M2M in 2007 - No TTU outreach or
organizing due to lack of resources - Owner disqualified in August 2007 due to adverse
financial or managerial actions or omissions. TTU would be working with the tenants to
identify a buyer if they had capacity.

* Chateau Village - 150 units - Houston — Owner entered M2M in 2007, but opted for M2M
Lite. If TTU had the resources, it would work with the tenants to try to convince the owner
to enter the full M2M Program, as it did with Roxton Arms, Eastwood Terrace and others.

o 10 properties in Texas have entered or re-entered M2M since TTU’s OTAG funding ran out
in 2006. Tenant turn-out is almost non-existent at some of these properties—ofien less than
2%, when the PAE’s organize the meetings without TTU aid to the tenants. By confrast,
TTU’s average turn-out at meetings when they can organize them is 24%.

This story is repeated across the country. In the South, Plain States, Mountain States and
most of the Midwest, there is no tenant organizing or outreach whatsoever, outside of a few cities.
Today, although some tenant outreach organizations barely survive in about 20 cities with private
foundation funds, only three groups remain with Section 514 funding, in Rhode Island, Hawaii and
Kentucky. The problem in high market areas, where owners are opting out and converting to
market rents, is particularly dire:  the nation has lost more than 350,000 units through owner opt
outs since 1996, and at least another 100,000 more through HUD voucherization of troubled
housing. Yet HUD has provided no funds since 2002 to help tenants save these homes.

HUD PDR Report demonstrates effectiveness of OTAG groups. Rather than work with
the grantees, some HUD officials have instead “blamed the victims.” In August 2004, HUD’s
Office of Policy Development and Research (PDR) concluded that “the level of direct tenant
involvement in the process has been minimal. In particular, tenant organizations have been only
sporadically involved in restructuring negotiations (p.22),” despite the clear Congressional mandate
to involve us in the process. In its examination of 15 detailed case studies, PDR concludes that
“the involvement of tenant support and/or advocacy groups, such as the ITAG/OTAG grantees,
appears to be almost non-existent. Among the case studies there was only a single example of such
a group being involved in the negotiating process. Just as importantly, tenants expressed no
knowledge that such groups were available for support or consultation (p. 115).”

There is a good reason for these observations: HUD had shut down the Section 514
program in most of the country at the time the PDR case studies were conducted! Of the 15 case
studies, two were in states that never had an OTAG grant; six were in states where the OTAG grants
had been illegally suspended, in October 2002 (18 months before the study); and two more were
Mark to Market Lite buildings where OMHAR required no tenant involvement process. The case
studies cited only two success stories of tenant involvement, in Cleveland and New York State—
which happened to be the only two areas with active OTAG grants during the study!

In short, the PDR case studies actually support the effectiveness of OTAG funded tenant
involvement, while observing the dearth of tenant involvement where OTAG groups did not exist.
Unfortunately, no one informed the PDR researchers about the funding suspensions, and PDR made
no effort to contact either NAHT or any of the OTAG grantees to get the tenant perspective on the
program.

Nonetheless, the PDR Report has since been cited out of context by HUD’s Alternative
Management Control Review, OAHP Director Ted Toon, and others at HUD as proof that the
“OTAG program was ineffective,” because tenants had not heard of the grantees and were not
involved. The PDR Report proves the opposite: the OTAG funded areas were the only ones where

5
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tenant involvement was substantial. A simple review of the hundreds of pages of narrative reports
submitted by each OTAG grantee to OMHAR would also dispel the mistaken view that the program
was ineffective. After refusing to implement the program and punishing grantees, HUD staff are
now blaming their victims.

HUD punishes r ining OTAG grant Unfortunately, HUD’s policy of punishing
OTAG grantees continues today. In the three remaining states, HUD has refused to apply a recent
Office of General Counsel opinion to these grants, which would allow funds to be used in the vast
majority of properties eligible under the OTAG Grant Agreements, as intended by Congress. In
Hawaii, after HUD reluctantly agreed to restart the grant in October 2006, the newly hired OTAG
organizer was literally pulled out a tenant meeting and terminated in February due to HUD’s narrow
definition of “eligibility.”. As a result, no OTAG funds are available to help tenants in Hawaii cope
with the second highest Section 8 opt out rate in the country, including eight buildings at risk in
downtown Honolulu.

In Rhode Island, the OTAG grantee was able to raise other funds to creatively save the 200
units at Barbara Jordan I, no thanks to HUD; HUD retroactively cut oft OTAG funding for this
building, forcing staff layoffs, even though the local HUD Office considered Barbara Jordan its
highest priority at-risk building and had encouraged the group to work there.

After this record of failure to honor contracts and active punishment of nonprofit tenant
outreach providers, it will take a long time to rebuild confidence that HUD wants to work with
tenants again.

HUD supports new Section 514 program. Nonetheless, the NAHT Board has continued to
press HUD to restart the Section 514 program. Last year, to his credit, Commissioner Montgomery
agreed, and convened a Stakeholders group including NAHT and several former OTAG grantees to
help design a new program, to be called TRIO (Tenant Resource, Information and Outreach). The
Commissioner’s efforts to reprogram $10 million from project-based Section 8 in March 2007 were
rejected by Appropriations Committee staff in light of the new Section 8 funding crisis.
Commissioner Montgomery has pledged to try again in fiscal year 2008. However, the earliest
these funds can be provided will be 2009. In addition, the Stakeholders are concerned about
serious flaws in HUD’s unworkable design for TRIO which would increase the risk of program
failure in the future.

Last week, NAHT testified before the Subcommittee on Housing and Community
Opportunity about the Section 8 shortfall. Clearly Congress must act to add $2.5 billion to Section
8 to prevent a catastrophe of mass displacement and a big jump in owner opt outs next year. But it
is also urgent that Congress and HUD provide resources as soon as possible so that tenants are
informed about the issue and prepared to engage with their owners and HUD to urge renewal and
preservation of Section 8 contracts, before this crisis hits and tenants are forced onto the street.

$10 million out of an $8 billion program is not too high a price to pay to engage residents in
decisions about saving our homes. As Ingram Square shows, a small amount of Section 514 funds
can ensure that the billions of dollars invested by HUD in multifamily housing are spent wisely and
well.  We, the tenants who live there, are the best experts about what is needed in our buildings,
and to act as volunteer “Eyes and Ears” for HUD’s overstretched field staff. We appreciate the
Subcommittee’s support for Section 514 in the past, and request your leadership again to reactivate
the program.
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Amendment needed in H.R. 647. The Stakeholders convened by HUD seek the
Committee’s support for an amendment to H.R. 647 to make sure that Section 514 funds already
authorized by Congress are in fact spent for this purpose, and to get resources out soon. The
attached amendment would accomplish three important purposes:

1) Get resources out to assist tenants before the end of 2007. Congressional action is
needed to ensure that Section 514 funds are in fact available earlier than 2009, HUD’s new target
timeline for TRIO. The proposed amendment would require HUD to re-fund prior Section 514
tenant outreach grantees at the same level as the previous awards made in FY 2001, authorizing
funds from the Section 8 account in FY 08. The language specifies that only former grantees with
no audit findings, a recent two year track record, and current capacity in tenant outreach and federal
grant management would be eligible.

Only 14 of the 32 grantees awarded funds in 2001 had no audit findings whatsoever; of
these 14, we estimate that some would either not be interested or meet the current capacity test. As
a result, we estimate that no more than $5 million would be needed for prior grantees, leaving at
least $4 million for a TRIO NOFA later in FY 2008. This approach would at least provide urgently
needed funds to the most experienced tenant outreach organizations in several major states, creating
a solid infrastructure for the TRIO program in subsequent years.

The proposed amendment would also require HUD to enter into an Interagency Agreement
for $1 million with the Corporation for National and Community Service to resume HUD matching
funds for a national VISTA Volunteer program in HUD multifamily housing. We are submitting
for the Committee record an August 10, 2007 letter from VISTA Director Jean Whaley pledging
support for a renewed partnership with HUD and NAHT, based on the successful 1996-2002
partnership. HUD funds for VISTA Volunteers in multifamily HUD housing would be matched
dollar for dollar with CNCS/VISTA resources.

2) Close loopholes in Section 514. The proposed amendment also includes language to
require HUD to spend $10 million annually for Section 514, clarifies that all Section 8 and HUD
multifamily buildings are eligible for assistance, and clarifies that tenant outreach grantees must be
independent of current or future owners to receive funds. The amendment also proposes to allow
the carry-over of unused Section 514 funds into future fiscal years.

3) Ensure Stakeholder concerns are reflected in TRIO program design. Finally, we
propose text to ensure that the new TRIO program works in the field and is compliant with key
recommendations of HUD’s Alternative Management Control Review (AMCR), which resulted
from the 2002-2005 Section 514 audits. The proposed amendment would ensure that funds reach
qualified, experienced tenant outreach groups that currently operate at the state or metropolitan
level (approximately 15-18 at present), rather than one or two national providers, as proposed by
HUD. Second, the amendment would ensure that TRIO grants include meaningful performance
based measures and reimburse grantees for actual costs incurred, as recommended by the AMCR,
rather than the unworkable and wasteful “fee for activity” model proposed by HUD.

Thank you for the opportunity to testify today. I would like to submit, for the record, the
documents referred to in my testimony. I would also like the Subcommittee’s permission to
submit additional documents in response to points that may arise in today’s hearing, if that is
warranted.
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10/22/07 DRAFT authorizing language for FY 2008:

Objectives:
e Expedite flow of funding to qualified groups, including via restart of VISTA
* Revise Section 514 to address prior deficiencies
s Address stakeholders’ major concerns about future program design, including
flawed administration through national intermediary and need to ensure cost
reimbursement.
This recommendation should be included in the Mark to Market bill, and/or any other
available vehicle.

SEC. . Section 514(f)(3)(A) of the Multifamily Assisted Housing Reform and

Affordability Act is revised to read as follows:

"(3) Funding. -
"(A) In general. - The Secretary shall make available $10,000,000 annually in
funding, which amount shall be in addition to any amounts made available under
this subparagraph and carried over from previous years, from which the Secretary
shall make obligations to tenant groups, nonprofit organizations, and public
entities, for building the capacity of tenant organizations, for technical assistance
in furthering any of the purposes of this subtitle (including transfer of
developments to new owners), for technical assistance for preservation and
improvement of low-income housing for which project-based rental assistance,
subsidized loans, or enhanced vouchers under section 8(t) are provided (including
transfer of developments to tenant groups, nonprofit organizations, and public
entities, and predevelopment assistance to enable such transfers), for tenant
services, and for tenant groups, nonprofit organizations, and public entities
described in section 517(a)(5), from those amounts made available under
appropriations Acts for implementing this subtitle or previously made available
for technical assistance in connection with the preservation of affordable rental
housing for low-income persons. For outreach and training of tenants and
technical assistance, the Secretary shall implement a cooperative grant program
utilizing performance-based outcome measures for eligible costs incurred.
Recipients providing capacity building or technical assistance services to tenant
groups shall be qualified nonprofit statewide, countywide, arecawide or citywide
organizations with demonstrated experience including at least a two-year recent
track record of organizing and providing assistance to tenants, and independence
from the owner, a prospective purchaser or their managing agents. The Secretary
may provide assistance and training to grantees in administrative and fiscal
management to ensure compliance with applicable federal requirements. The
Secretary shall expedite the provision of funding for fiscal year 2008 by entering
into new multi-year contracts with any prior grantee without adverse audit
findings, and by entering into an Interagency Agreement for not less than
$1,000,000 with the Corporation for National and Community Service to resume
the tenant outreach and training program under the same terms, conditions and
sponsorship as that most recently conducted by the Corporation. The Secretary
shall also make available flexible grants to qualified nonprofit organizations that
do not own eligible multifamily properties, for tenant outreach in underserved
areas, and to experienced national or regional nonprofit organizations to provide
specialized training or support to grantees assisted under this section.
Notwithstanding any other provision of law, funds authorized under section 514
for any fiscal year shall be available for obligation in subsequent fiscal years.”
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Madame Chairperson and members of the Subcommittee, my name is Sheila Malynowski
and I am President of Preservation Management in Portland, Maine. Our company
manages over 6,000 units of assisted housing in 11 different states. I am appearing
before you on behalf of the National Leased Housing Association, which for over 35
years has represented owners, managers, investors, lenders and public agencies involved
in developing and preserving affordable multifamily housing under Section 8 and other
housing programs. I currently serve as President of NLHA.

The Multifamily Assisted Housing Reform and Affordability Act, or MAHRA for
short, which was enacted in 1997 and substantially amended in 1999, provides a
comprehensive framework for the renewal of section 8 project-based contracts. Prior to
MAHRA, only temporary, stop-gap legislation permitted 20-year section 8 new
construction and substantial rehabilitation contracts to be renewed, as well as 15-year
moderate rehabilitation contracts to be renewed.

MAHRA has two main divisions. The first is a temporary renewal program that
has been extended twice by Congress (most recently in the FY07 HUD appropriations
bill). This temporary program applies to a specific class of projects when their original
Section 8 contracts expire and provides the authority to restructure the debt on Section 8
projects with FHA insured mortgages and with Section 8 rents in excess of market
levels. This part of the statute is called the mark-to-market or mortgage restructuring
program. The authority for HUD to restructure mortgages on these properties expires in
September 2011.

The second part of the statute is permanent, in the sense that there is no expiration
date, and applies to the renewal of all Section 8 contracts that are not eligible for or in
need of mortgage restructuring. This section is referred to as Section 524 renewals and
provides the framework for renewing Section 8 contracts.

In both parts of MAHRA, Section 8 renewal rents are set at rents not exceeding
market levels or on a budget basis. In the mark to market program, (or debt restructuring
program) a reduction in rents is made feasible, in general, by the payment by HUD of a
nondefault insurance claim on the FHA-insured mortgage and the replacement of that
mortgage with another mortgage with lower debt service requirements. In the course of
this process some funds are generated for any needed project repairs and any necessary
replenishment of reserves. The amount of rehabilitation accomplished is modest,
averaging about $1800 per unit. An owner’s obligation to repay the cost to HUD of
mark-to-market is secured by a second and sometimes a deferred payment third mortgage
on the property, with potential repayment from a portion of surplus cash income to the
project and from any refinancing or sale proceeds.

MAHRA, which reaches its tenth anniversary later this month, expresses to us,
the users of the Section 8 program, a congressional policy to preserve Section 8 projects
into the indefinite future, and to do so in a manner that provides stability, and therefore
predictability, to the renewal and preservation process.
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Nevertheless, experience with the renewal program and perhaps changing
conditions may warrant modifications to MAHRA, such as some of those to the mark-to-
market program contained in H.R. 647. In addition, in an exhibit to our testimony we
describe additional suggested statutory changes to the mark to market program and to the
Section 8 renewal process in general, that will help preserve Section 8 projects for the
long-term. These changes were formulated in consultation and cooperation with other
national housing organizations.

With respect to the provisions in H.R. 647, as we mentioned, the extension (the
main purpose of this bill) has already been accomplished. However, there are other
provisions in the bill that would benefit the mortgage restructuring program and should
be considered.

We support Section 5 of the bill that would increase from 5 percent to 9 percent
of all restructured units the number of units that can have exception rents in excess of 120
percent of the fair market rent for the area. Exception rents are budget-based, that is they
are the rents needed to operate the project. Such rents are used as part of mortgage
restructuring when a reduction of debt to zero will not be enough to yield economically
viable rents at market. The 5 percent limit was basically an educated guess when it was
enacted in 1997 and HUD’s experience with that limit should be acknowledged. This
amendment is important to ensuring that properties with rents above market that need
substantial debt relief can continue to provide safe and decent housing to very low
income households.

In addition, NLHA strongly supports Section 8 of the bill which extends from 3
years to 5 years after mortgage restructuring the period during which a tenant-based or
community-based nonprofit organization can purchase a mark-to-market project and
obtain a modification or forgiveness of secondary debt on the project held by HUD. A
longer time frame will facilitate more of these transfers to nonprofit purchasers, which
often are accompanied by a low-income housing tax credit to finance substantial
rehabilitation needed for the long-term viability of a project.

H.R. 647 also authorizes the mark-to-market program to be used for the repair of
certain disaster related damages to section 8 projects. It appears that this provision
expands MAHRA, and mark-to-market, beyond its current scope of establishing rules for
the renewal of expiring Section & contracts, and into disaster relief assistance. NLHA has
no position on this amendment but would be concerned if this provision replaced other
potential forms of disaster assistance that might be more expeditiously provided than
what the mark-to-market program can accomplish.

The provision that NLHA’s members have expressed concern with is section 6
which would move some properties from the Section 524 renewal universe into the mark-
to-market (debt restructuring) program. These are Section 8 projects with FHA-insured
mortgages but with rents at or below market. This is a major alteration in the structure
of MAHRA and has owners concerned about the future course of Section 8 renewal
policy. NLHA and HUD negotiated changes to HUD’s original proposal to provide
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safeguards to owners, including a requirement that owners consent to being put into the
debt restructuring program. This negotiated language is included in H.R. 624. However,
NLHA members remain concerned that expanding the mark to market program to
properties with below market rents is a major departure from the framework of MAHRA.
HUD’s Office of Assisted Housing Preservation has the ability to use outside contractors
(Participating Administrative Entities (PAEs)) to accomplish mortgage restructurings
under the Mark to Market program. We believe the ability to utilize such contractors is
the genesis of HUD’s request to expand the universe of eligible projects. A more
appropriate solution would be for Congress to permit HUD to utilize its PAEs for other
transactions outside of mark to market. Such transactions could include Section 236
decouplings, partial payment of claims, property disposition and other mortgage
workouts.

Finally, we are very concerned that certain administrative actions taken by HUD,
and particularly the recent severe funding problems highlighted by this committee at last
week’s hearing, will destabilize the Section 8 renewal process, leading more owners to
consider not renewing their contracts. We are proposing a package of amendments to
H.R. 647 that is designed to encourage continued participation in the program, as well as
to facilitate transactions that will maintain these projects as affordable housing for a long
time.

Thank you for the opportunity to testify on this important subject and [ will be
pleased to answer any of your questions. )
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NLHA PROPOSED AMENDMENTS TO MAHRA
TO PRESERVE SECTION 8 PROJECTS

1. Ensure implementation of budget-based rent increases for mark-to-market
projects.

Give owners of properties that have undergone debt restructuring the right to
request and receive budget-based rent increases. Such rent adjustments are authorized in
the mark to market regulations but discretionary and HUD has determined not to
entertain any request for budget-based rent adjustments, relying instead solely on an
annual Operating Cost Adjustment Factor (OCAF). Over the 30-year life of the program,
it is possible that for some properties the OCAF adjustment will be insufficient to meet
rising operating cost since it is based on generalized data and is uniform for an entire
state. This flexibility is also particularly important as it relates to properties that were
underwritten before March of 2002 when HUD amended its underwriting criteria to allow
a more realistic cushion for operati;lg cost increases. In order to maintain project
viability, owners should have the option of a budget-based review of rents in those
circumstances.

2. Subsequent mark-to-market restructuring.

Give owners whose projects went through mark-to-market in its earlier stages and
whose rehabilitation needs may not have been adequately met the opportunity for a
second restructuring of their debt to generate funds for rehabilitation.

3. Technical amendment regarding purchase of restructured projects by nonprofits.

Make a technical correction that will facilitate transfer of restructured projects to
nonprofit owners. The amendment would clarify that in addition to acquiring title to a

restructured project, a qualified nonprofit organization may qualify for forgiveness or
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modification of secondary debt held by HUD if it acquires control over the limited
partnership owning the project by becoming the sole general partner of the partnership.
HUD currently recognizes that either the acquisition of title or acquisition of control of a
property constitutes a transfer of physical assets (TPA), but HUD’s General Counsel’s
office has expressed uncertainty whether the term “acquired” as used in section 517(a)(5)
of MAHRA, applies to the acquisition of control over the ownership of the project.
4. Preservation projects clarification

Provide more flexibility in the renewal of section 8 contracts on preservation
projects. Specifically, we seek clarification that owners of ELIHPA/LIHPRHA
properties may renew Section 8 contracts under any renewal option that the project is
eligible for under MAHRA. The tenant occupancy and affordability restrictions in the
Plan of Action would continue to apply for the duration of those restrictions. Our
amendment would also facilitate the sale of projects initially preserved under the
Emergency Low Income Housing Preservation Act (ELIHPA) to purchasers who agree to
extend the affordability term for at least 20 more years. The provision would clarify that
owners can renew their Section 8 HAP contracts for terms that exceed the term of the
Plan of Action. The new owner would operate at rents pursuant to the terms of the Plan
of Action until its original expiration date, at which time the rents would be established at
rents levels equal to comparable market rents.
5. Renewal of moderate rehabilitation contracts.

Encourage continued participation in assisted housing programs by providing
comparable treatment of Section 8 moderate rehabilitation project renewals with other

section 8 renewals under MAHRA..
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6. Subsequent Section 8 renewals clarification.

Propose three technical corrections to MAHRA to clarify the original
congressional intent of the statute, and to stabilize vacillating interpretations by HUD.
The first would make it clear that an owner that initially renewed its section 8 contract
under one provision of Section 524 may subsequently renew its contract pursuant to any
other provision of section 524 for which it is eligible. NLHA’s proposed amendment
would also clarify that subsequent renewals of exception project contracts will be
renewed using OCAF or, at the request of the owner and approval of HUD, budget-based
rent adjustments. The third change would reinstate HUD’s original interpretation of
MAHRA that eligibility for mark-to-market debt restructuring is determined at initial
contract renewal but would allow HUD and the owner to agree, after an initial renewal,
under section 524, to process a subsequent renewal under mark-to-market.

7. Comparable rent studies.

Ensure a fair assessment of rent comparability in relation to a rent increase
request and/or a contract renewal under MAHRA. NLHA’s amendment would provide
that where there is a 15 percent or greater differential between the owner’s rent study and
HUD’s rent study, a third appraiser would be hired by HUD and the owner to make a
comparable rent determination that would be binding. This mechanism is similar to one
provided by statute that was used in determining compensation in return for limits on
prepayment of HUD mortgages and the one still being used for determining market value
of rural housing properties being sold to nonprofit buyers during the prepayment process.
This amendment should enhance both HUD’s commitment to objectivity and owners’

confidence in the process.
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Thank you Chairwoman Waters, Ranking Member Capito, and members of the
Subcommittee for inviting me to testify on the proposed Mark-to-Market Extension Act.
The preservation of affordable housing in our communities continues to be a top priority
for Secretary Jackson, Commissioner Montgomery and the Department of Housing and
Urban Development (HUD).

The Mark-to-Market program, originally created by Congress in 1997 (the
Multifamily Assisted Housing Reform and Affordability Act (MAHRA)), reduces rents
to market levels upon Section 8 contract expiration and renewal. This program was
extended in 2001 (through the Mark-to-Market Extension Act) and in 2007 (through
2011).HUD contracts with private owners of rental units to help ensure a certain number
units for occupancy by low-income, very low-income, and extremely low-income
residents. When those contracts expire and are renewed, if the contract rents are found to
be above comparable market rents for similar units in the same area, the Mark-to-Market
program reduces the new contract rent for those units to market levels. By bringing
above-market Section 8 rental rents in line with market levels, HUD controls costs of the
Section 8 program and maximizes the number of families that can be helped by such
housing assistance. The bill that you have introduced proposes two technical
modifications, and two eligibility modifications to the Mark-to-Market program.

Over the past nine years, HUD has been very successful at balancing the dual
Mark-to-Market program goals of reducing long-term Section 8 subsidy costs while
preserving affordable housing. To date, HUD has preserved 2,300 properties around the
country comprising over 200,000 affordable housing units, and in so doing we have
promoted the long-term physical and financial viability of these properties. The program
has generated net savings totaling over $2.1 billion to HUD and the American taxpayers.

Not every property can or will be preserved through Mark-to-Market. While
preservation is a primary goal of the program, Congress has made it very clear that
prudent use of limited resources is an equally important goal. HUD has taken this charge
seriously. There have been, and will continue to be, properties referred into Mark-to-
Market that simply cannot be responsibly preserved. These projects may be too
expensive, functionally obsolete, or located in markets with ready availability of
replacement housing.

In other situations, properties that in the Department’s opinion require
restructuring do not receive the benefits of the program because the owners refuse to
accept the terms of the restructuring. In these cases, HUD makes the determination that
the project is infeasible for restructuring. These are difficult decisions, made with
consideration of the needs of the affected residents and communities, and with
cooperation from both our office and the HUD field offices. Properties that need
restructuring but don’t accomplish it are closely monitored by HUD to allow early
intervention if the property deteriorates. The analysis done while in Mark-to-Market
informs and shapes the Department’s decisions on other management options for the
properties thereafter.



68

By preserving affordable housing in all 50 states and the District of Columbia,
including long-term use agreements through which the properties are preserved as
affordable housing for at least 30 years, we have provided stability for many low income
families and the communities where they live. That is a “win-win” situation for the
tenants and the community.

Beyond those properties assisted through Mark-to-Market are other preservation
needs, and that brings us to the discussion before us today, which is the proposed
legislative modifications to Mark-to-Market. While the Administration has not taken a
formal position on H.R. 647 and is still analyzing the budgetary impacts of the
legislation, 1 can discuss the likely programmatic impact of each of the legislative
changes.

First is the issue of Exception Rents. For projects that cannot be preserved at
market rent levels but provide desperately needed affordable housing, Congress provided
authority to use above-market, or exception rents. The estimated need for this authority
was based on projections made ten years ago. Today we have a much better sense of the
true needs. While HUD has exercised prudent discretion in using this authority only
when absolutely necessary, we are today within a few hundred units — not buildings but a
few hundred apartment units — of the existing cap, and expect to hit the cap by the end of
this calendar year. We project that your proposal to increase that cap from five percent to
nine percent of the portfolio would allow HUD to continue to use this authority through
the Mark-to-Market sunset in FY 2011.

The second proposed modification deals with at-market or below-market
properties, which are currently not eligible for Mark-to-Market. Extending eligibility to
these projects, at the owner’s option, will make eligible approximately 1,500 projects
with expiring contracts in the next four years, and the profile of these projects illustrates
the need for Mark-to-Market: over half of the projects have at least one trouble indicator
in physical condition or financial health, the best statistical predictive measures for future
default. We have seen many properties in need of rehabilitation and debt restructuring
that were not eligible for Mark-to-Market. By requiring that the cost of such restructures
be less than the cost of a default of the property, this proposed provision will charge my
office with continuing to exercise fiduciary responsibility in its preservation efforts.

Third is the challenge of disaster-damaged properties. This provision of your
proposed legislation would allow HUD to utilize the restructure tools of Mark-to-Market,
specifically the field assessment, rehabilitation, and debt restructuring authorities, toward
the repair or rebuilding of Section 8, FHA-insured properties that may be damaged or
destroyed in a Presidentially-declared disaster area. The number of properties to which
this would apply is of course unknown, though a look at the past ten years suggests
perhaps 10 to 15 Section 8 properties per year, on average, may fall into this category.

The final proposed modification extends the period of eligibility for non-profit
purchasers requesting debt relief to five years. To date we have completed 57 such
transactions with debt relief totaling over $85 million. Today, nearly three quarters of the
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portfolio of closed Mark-to-Market projects are already beyond the current three-year
eligibility window. This proposed change would make over 1,000 properties eligible for
this type of acquisition by non-profit housing owners, with the benefits of Mark-to-
Market debt relief.

In conclusion, on behalf of Commissioner Montgomery, I want to thank you for
affording our Department the opportunity to testify on this legislation. Congress’ intent
in creating and twice extending Mark-to-Market was to preserve affordable housing and
save money by proactively addressing the physical and financial challenges facing our
affordable housing portfolio. This program has been successfully implemented, resulting
in the restructuring of 200,000 affordable apartment units across the country, improving
the lives of tens of thousands of low- and moderate-income families who call these units
home

We look forward to working with you to ensure that we continue to provide
affordable housing in a cost-effective manner. Thank you, and I stand prepared to
address any questions you may have.
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October 23, 2007

The Honorable Maxine Waters

United States House of Representatives
2344 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairwoman Waters:
Re: Subcommittee Consideration of H.R. 647 the Mark-To-Market Extension Act of 2007

1 am writing on behalf of the California Housing Partnership Corporation (CHPC) to express support for
H.R. 647, the Mark-to-Market Extension Act of 2007. CHPC was created by the state legislature to
assist nonprofit and government agencies to preserve and create housing affordable to lower income
households in California and to provide leadership on affordable housing resource issues. To date, we
have worked with our partners to preserve more than 5,000 of the HUD-assisted apartments in
California and to create more than 6,000 new homes using a variety of federal, state and local programs.

Extending and improving the Mark-To-Market program is important for the thousands of lower income
residents who reside in HUD-assisted properties throughout California and to agencies such as CHPC
that are committed to preserving their housing. The key components of the bill, including extending the
program five years to October 1, 2011, increasing from 3% to 9% the total number of apartments that
can have exception rents (available when debt restructuring is not sufficient to offset the loss of revenue
caused by the rent reduction) and extending from three to five years the period in which a nonprofit
purchaser of a Mark-to-Market property can obtain debt relief or assignment of debt. Without debt
relief or assignment these preservation transfers are not feasible in California.

Reauthorizing the Mark-to-Market program is important not only to save money in the HUD budget, but
also because HUD’s Office of Affordable Housing Preservation (OAHP) estimates that California still
has 2,628 apartments that should go through the Mark-to-Market program or have their rents reduced.
Passage of H.R. 647 into law will mean that advocates have an even more powerful tool to use in
preserving the homes of lower income Californians. We thank you for your leadership on this important
matter and urge your Commitiee to support this bill.

Sincerely,

Matt Schwartz
President
MAIN OFFICE SAN DIEGO LOS ANGELES SACRAMENTO INLAND EMPIRE
369 Pine Street PO Box 319 800 South Figueroa Street PO Box 8132 28545 Old Town Front Street
Suite 300 113 West G Street Suite 760 5325 Elkhorn Blvd. Suite 205
San Francisco, CA 94104 San Diego, CA 92101 Los Angeles, CA 90017 Sacraments, CA 95842 Temecula, CA 92590
Ph: (418) 433-6804 Ph: {858) 693-1572 Ph: {213) 892-8775 Ph: {916} 683-1180 Ph: {951} 506-3377
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