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OPENING STATEMENT OF SENATOR BARBARA A. MIKULSKI

Senator MIKULSKI. Good morning, the Subcommittee on Com-
merce, Justice, Science, and Related Agencies will come to order.
This is the first time in 13 years that I assume the chair of this
subcommittee, and it’s a great honor, and it’s a bit of an emotional
moment.

In 1994, the power transferred to the other party, and in those
13 years, much has changed. Our economy has certainly changed,
the challenges to our country have certainly changed, the jurisdic-
tion and scope of this subcommittee has expanded.

The one thing that will not change, is the enduring spirit of bi-
partisanship that has always been characteristic of this sub-
committee, working as I did at VA/HUD, with Senator Bond, and
last year with my esteemed colleague, Senator Shelby. We see our-
selves as a partnership, on promoting what is right, and so this
sense of cordiality, consultation, and civility will continue to be an
enduring principle of this subcommittee.

Just to outline a few of the priorities for this year, this sub-
committee will focus on innovation, security, and accountability.
When I look at the agencies in our jurisdiction, I see tremendous
opportunities to promote innovation that creates jobs in our own
country, makes our community more secure, while assuring ac-
countability for the stewardship of the taxpayers.

The funding that this subcommittee puts in the Federal check-
book, must meet the mission and mandate of each agency, and
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make a down payment on its priorities. The Commerce, Justice,
Science Subcommittee is the innovation subcommittee. If America
is going to be more competitive, we need to focus on funding and
policies to develop new technologies, that lead to new products and
new industries that create new jobs.

It is not the role of this subcommittee to pick winners and losers.
We are not an industry-controlled society. But it is to provide the
basic and applied research that results in these new products and
technology, and our agencies set the policies that will make sure
that we have an innovation-friendly government.

Over the next several weeks, we will initially focus on innova-
tion. Then we will go to both Federal Bureau of Investigation (FBI)
and law enforcement to focus on security. Underlying in all of the
hearings will be questions related to accountability, and our stew-
ardship of taxpayers dollars.

We're looking at the National Science Foundation (NSF) that
funds promising research and cultivates the next generation of
science and engineers, particularly at the graduate level. The Na-
tional Institute of Standards and Technology (NIST), that we're
going to hear from later today, that funds new technologies, to
make us more competitive. And, by the way, they win Nobel Prizes,
too.

The science at the National Aeronautics and Space Administra-
tion (NASA) and the National Oceanic and Atmospheric Adminis-
tration (NOAA) help us better understand our planet and provides
the scientific building blocks for innovation. Nothing gets kids more
interested in science, like exploration and discovery in outer space,
and the inner space in the ocean.

We want to make sure, though, this—we have an innovation-
friendly government. NIST sets measurements and standards that
the private sector can rely on, and the world counts on. The U.S.
Patent and Trademark Office protects our intellectual property,
and the International Trade Administration (ITA) enforces our
trade agreements.

We also will be focusing on security, but that’s for another day.
This subcommittee will also be looking at accountability in terms
of the expenditure of taxpayers dollars, and to make sure that,
whether it’s waste, or abuse, or poor performance, will not be toler-
ated. But today, we’re going to kick off our innovation hearing with
the Secretary of the Commerce Department, a long-advocate for
America’s role in international trade, promoting competitiveness,
and encouraging innovation and technology.

Later on, in the second panel, we’ll be hearing from the Director
of the National Institute of Standards and Technology and also the
Director of the Patent Office.

Today, I will want to know how the budget meets the Depart-
ment of Commerce mission to foster, serve, and promote the Na-
tion’s economy, which is a little bit rockin’ and rollin’ today, but
again, you know, we’re a country of institutions, and innovation. I
want to know how the budget will promote the mission, and how
the Commerce Department will improve accountability.

In the accountability areas, the three flashing lights we have are,
the NOAA satellite program, also some issues that—the Patent Of-
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fice, that I will raise from there, and also the managing of the 2010
census.

But, today, we’re very pleased to have the Secretary of Com-
merce, we want to hear what he has to say, we’ve enjoyed such a
cordial relationship. He has been the President’s link to the busi-
ness community here, and to the growing international markets.
So, we welcome him, and with that statement, I turn to my col-
league, ranking member and, essentially, vice chairman, Senator
Shelby.

STATEMENT OF SENATOR RICHARD C. SHELBY

Senator SHELBY. Thank you, Senator Mikulski.

As Senator Mikulski said, we've worked extremely well together,
sharing many of the same goals and the expectations of the agen-
cies that we oversee. We go back to our House days on the Energy
and Commerce Committee, seems like yesterday, but it was more
than that, I think Senator Mikulski would note.

But I'm—Senator Mikulski, 'm pleased to serve beside you, once
again on this subcommittee. I served as chairman, and now I serve
as ranking, and you as chairman. Perhaps that’ll change someday,
but until it does change, we’ll be working together either way.

Today, I also welcome the Secretary of Commerce before the sub-
committee as well as Dr. Jeffrey and Mr. Dudas. I look forward to
learning more about how the 2008 budget request will improve the
Department of Commerce, many important activities. The Nation,
Mr. Secretary, relies heavily on the Department of Commerce that
you head up, to maintain America’s competitiveness within today’s
foreign marketplace, and to promote and to expand our inter-
national trade agreements.

Through the programs of the Department of Commerce, the
country is able to maintain high technical standards, as well as
staying on the cutting edge of scientific research, all of which are
fundamental, Mr. Secretary, to our Nation’s leadership in the glob-
al market. You know this well.

Overall, the Department of Commerce’s budget request for 2008
is $6.5 billion. This is an increase of $90.4 million from the funding
level provided in the joint resolution for fiscal year 2007.

Mr. Secretary, at this time, I want to also compliment you on
how well your Department, through NOAA, continue to perform
along the gulf coast in the wake of the devastating 2005 hurricane
season. Last year, the committee appropriated $150 million in
emergency supplemental funding through the Department to aid
recovery efforts, which you needed. A portion of these funds went
toward locating—and removing—marine debris deposited by the
hurricanes. Fishing snags, and navigational hazards that halted
maritime commerce, and pose a threat to the fishing industry of
being removed.

I've seen the images of salvage wreckage, which include fuel stor-
age tanks, large trees, and even sunken barges. NOAA, with the
help of partner agencies, is quickly and efficiently clearing ob-
structed shipping channels and fishing grounds, making the area
safer, which is vital to the economies of Mississippi, Louisiana, and
of course, my State of Alabama.
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I share Senator Mikulski’s expectations for the Department of
Commerce, particularly her emphasis on accountability. We have to
be accountable. We will continue to monitor how the Department
strengthens, and improves computer security to protect sensitive
agency information, and we will continue our scrutiny on cost over-
runs and schedule delays which negatively impact NOAA’s satellite
program.

The Department’s request includes $1.2 billion for the Census
Bureau, which—with nearly one-half of these funds directed toward
the anticipation of the 2000 census—all comes under your jurisdic-
tion.

The decennial census, and the comprehensive collection of other
surveys makes the Census Bureau a provider of fundamental data
to Federal, State, and local governments, financial markets, and
the public. These data sets are collected from a wide variety of
sources, including businesses and citizens. Public trust, Mr. Sec-
retary, in the security and confidentiality of this information is ab-
solutely critical to the accuracy and the validity of the vital statis-
tics published by your agency.

There have been recent problems with the Department of Com-
merce and other Government agencies, of not having adequate se-
curity measures in place to protect personal data. Less than 3
weeks ago, in my home State, Birmingham, Alabama, the Ala-
bama—the Veterans Administration’s employee laptop was stolen,
it’s all been in the news. It contained hundreds of thousands of
records of personal information belonging to veterans. This is not
under your jurisdiction, I know, but this is an incident, and that’s
unacceptable.

I cannot emphasize how critical it is that the data be secure. The
Census relies upon information from people divulging this data,
and public trust in the security and confidentiality of the informa-
tion being provided is absolutely crucial to the accuracy and valid-
ity of the vital statistics published by your agencies.

The Department must never lose sight of the duty to protect the
information it collects. I'm pleased to see the American Competi-
tiveness Initiative, or ACI, has continued to receive support from
the administration, through the National Institute of Standards
and Technology budget request. ACI will keep the competitive edge
that our Nation expects in the world economy through research
and innovation, by focusing on the ingenuity of our people, and
tying our capabilities to policies that will keep us at the forefront
of scientific and technical advancement for generations to come.

The collaboration of NIST and industry and academia is an ex-
cellent example of how this country can take advantage of these re-
sources, and remain competitive in an increasingly challenging
world. I believe that such collaboration can be seen in my home
State of Alabama. NIST working with the University of Alabama
at Birmingham is in early developmental stages for standards in
research related to medical devices, for example. Such collabora-
tions combine the expertise of our world-class research universities,
with the needs of our Nation, and the end result is innovation and
creative problem solving.

I look forward to Dr. Jeffrey’s testimony on how the work in
NIST will continue to ensure the Nation’s competitive edge.
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Mr. Secretary, I will also be interested in your comments about
the rationale to exclude NOAA from ACI, something that I believe
is a mistake. It seems logical to me that NOAA’s vast research ca-
pabilities be utilized in these efforts. The strength of America’s
economy rests on our ability to innovate and to use the latest in
technology, to solve the problems of today and preserve our eco-
nomic and scientific leadership in the future.

Certainly the activities of both NIST and NOAA will work to
keep the Nation competitive, and inspire the next generation of sci-
entists and researchers. I hope to learn more today, from Mr.
Dudas, about how the U.S. Patent and Trademark Office intends
to further protect American businesses in 2008 from theft and pi-
racy.

Intellectual property rights and its associated enforcement, con-
tinue to have an important impact on international trade, and the
U.S. economy. Intellectual property-based industries in this country
are one of the largest exporters in the global economy, as you
know.

Protecting the value of these rights is critical if we, as a Nation,
are to continue being a world leader in innovation. Piracy of those
rights costs the American economy and the American workers tens
of billions of dollars each year.

Mr. Secretary, we look forward to your testimony, and we appre-
ciate your appearance here today.

Senator MIKULSKI. Thank you very much, Senator Shelby.

Just in terms of the rules of the subcommittee, we're going to
recognize people in their order of arrival. And, if they have opening
statements, we will put them in the record, or we ask that they in-
corporate them in their early questions, so we can move to the Sec-
retary, and move to your questions.

Mr. Secretary, would you proceed, and then we’ll go to questions?

Mr. GUTIERREZ. Thank you.

Madam Chairman, and Senator Shelby and members of the sub-
committee, I'm pleased to present President Bush’s fiscal 2008
$6.55 billion budget request for the Commerce Department. With
your permission, I'd like to briefly discuss some key elements of our
budget and programs, and submit my written testimony for the
record.

We believe this is a very disciplined budget. It is focused on the
best use of taxpayer resources to advance America’s economic and
innovative leadership in an increasingly competitive world. So,
we’ve had to make some choices regarding where we allocate the
increases, and where we focus our time.

Among the highlights of the increases are, $338 million for the
Census Bureau to ramp up for 2010, and reevaluate data collection
programs; $69 million for the National Institute of Standards and
Technology to implement the second year of the President’s Amer-
ican competitiveness initiative, and $123 million for NOAA admin-
istration—for NOAA to fund high-priority oceans projects.

Every agency in the Commerce Department is charged with the
same critical mission—to promote American innovation and com-
petitiveness, to create economic opportunities, and to improve the
lives of the American people.
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I'd like to do something a little different this time, Madam Chair-
man, and that is to illustrate how Commerce agencies are fulfilling
the mandate by developing, protecting, promoting, and strategically
using innovative technologies, such as the global position system
(GPS). I brought some examples here to show how new technology
can be transferred to different bureaus within the agency, and I
think it’s also representative of how one technology for one given
industry can be used in many industries around the country.

As you know, the global positioning system technology is now so
advanced, the device is as small as this cell phone. I actually have
a GPS incorporated into the cell phone. GPS has multiple applica-
tions—the technology is used by governments, businesses, and indi-
viduals.

The world’s first atomic clock, which is the key innovation that
enables GPS to work, was invented by scientists at the National
Institute of Standards and Technology. This digital clock here,
which is always exactly on time, contains technology that synchro-
nizes with the NIST atomic clock. Its timing is extremely accurate,
and it can adjust automatically for changes in daylight savings
time.

NIST is now pioneering new approaches to atomic timekeeping,
such as the chip-scale atomic clock. We expect that chip-scale atom-
ic clocks will soon be used in GPS receivers, cell phones, and other
portable electronic devices, to greatly improve performance.

Last year alone, the U.S. Patent and Trademark Office issued
over 800 GPS-related patents. The Census Bureau is adopting GPS
technology to collect street coordinates, and create a more accurate
database for field personnel. It will be incorporating GPS-equipped
handheld computers like this one into data collection operations
during the 2010 census, to improve productivity, and reduce errors.
Just as a matter of illustrating how advanced this is, in my pre-
vious role, our sales force had laptop computers, but they were very
heavy, and very cumbersome. I find it today, it’s actually quite
light and very easy to hold up, so we continue to make great ad-
vances in this technology.

Senator MIKULSKI. Excuse me, Mr. Secretary, that’s what the
census takers are going to have?

Mr. GUTIERREZ. Yes.

Senator MIKULSKI. So everything will—go ahead.

Mr. GUTIERREZ. That’s right. Whatever doesn’t get sent through
the mail, will be followed up using this handheld device. To get
into it, they actually use their thumb, that protects the device from
anyone else wanting to use it.

Senator MIKULSKI. Could you, tell us then, what are the security
measures? Because, were not America’s snoop, we're America’s
census takers.

Mr. GUTIERREZ. Right.

Senator MIKULSKI. How would it protect personal information?

Mr. GUTIERREZ. Yes. This essentially will have a password and
probably the most accurate device, which is a thumbprint for the
specific enumerator.

And if you'd like, I'll pass this onto you so you can take a look,
why don’t you just go ahead and give it to them. Thank you.
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Additionally, NOAA has created a network of GPS-tracking sta-
tions that makes available to the public minute measurements that
are used to establish real estate boundaries, position bridges and
roads, and do other geo-spatial work.

The International Trade Administration (ITA) is working to re-
move trade barriers to increase export sales of innovative U.S. GPS
technology, with NOAA and the National Telecommunications and
Information Administration (NTIA). ITA is also taking the lead to
ensure a level playing field for U.S. GPS manufacturers, as Europe
enters the satellite navigation market.

The Bureau of Industry and Security continues to monitor and
control dual-use GPS technology, and export sales, to protect our
national security while ensuring that America’s GPS industry has
access to open markets.

Measuring the impact of our economy, of innovative R&D, and
technologies like GPS to reflect new, 21st century realities, is now
the subject of research by our Economics and Statistics Administra-
tion (ESA), in coordination with the private sector. This is an ex-
ample of how we’re thinking about technology, and an example of
what we believe is success, to develop one technology that can be
transferred quickly across many industries, so we can get the ben-
efit across our economy.

Madam Chairman, I use this GPS example to tell the story of the
Commerce Department commitment to providing America’s indus-
tries and workers with the services and tools needed to continue
to make this the most competitive country in the world.

The President’s fiscal 2008 budget request for the Department is
reflective of this commitment and more importantly, this commit-
ment is behind where we have made decisions to allocate budget
funds. It is carefully targeted to programs necessary to maintain
our competitive edge in this very intense economy.

PREPARED STATEMENT

I look forward to working with you to achieve this important
goal, I thank you for giving me this opportunity to discuss the
President’s budget, and the role of the Commerce Department in
advancing our Nation’s economic strength. I feel very privileged to
be able to represent the Department and the President at this very
critical time in our history, and I'd be pleased to hear your com-
ments and take any questions, thank you.

[The statement follows:]

PREPARED STATEMENT OF HON. CARLOS M. GUTIERREZ

Madam Chairman and members of the subcommittee, I am pleased to appear be-
fore you today to present the President’s budget request for the Department of Com-
merce. Our request of $6.55 billion in discretionary funds reflects a balance between
the administration’s commitment to promote and sustain economic growth, and the
need to restrain discretionary Federal spending. Enactment of this budget will en-
able the Department to continue to support the innovative and entrepreneurial spir-
it of America and increase our competitiveness in the international marketplace.

The President’s fiscal year 2008 budget request of $3.82 billion for the National
Oceanic and Atmospheric Administration (NOAA) reflects the administration’s com-
mitment to environmental stewardship. NOAA encompasses the National Weather
Service, which provides critical observations, forecasts and warnings; the National
Environmental Satellite, Data and Information Service, which provides timely glob-
al environmental satellite data; the National Marine Fisheries Service, which pro-
vides stewardship of the Nation’s living marine resources and their habitat; the Na-
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tional Ocean Service, which measures and predicts coastal and ocean phenomena;
the Office of Oceanic and Atmospheric Research, which provides research for under-
standing weather, climate, and ocean and coastal resources; and the Office of Ma-
rine and Aviation Operations, which operates a variety of aircraft and ships pro-
viding specialized support for NOAA’s environmental and scientific missions.

This budget request includes increases of $123 million for projects that will ad-
vance ocean science and research, protect and restore sensitive marine and coastal
areas and ensure sustainable use of ocean resources. These initiatives will further
the administration’s commitment to make our oceans, coasts and Great Lakes clean-
er, healthier and more productive, as reflected in the U.S. Ocean Action Plan and
creation of a Cabinet-level Committee on Ocean Policy.

The increases for ocean science and research include $20 million to implement the
Ocean Research Priorities Plan, $16 million to support the Integrated Ocean Ob-
serving System, and $8 million to define the outer limits of the U.S. extended conti-
nental shelf.

The increases to protect and restore coastal and marine areas include $8 million
for management of the newly-designated Northwestern Hawaiian Islands Marine
National Monument, $10 million for restoration of nearly 1,000 miles of habitat for
the endangered Atlantic salmon in the Penobscot River watershed, $15 million for
the Coastal and Estuarine Land Conservation Program, and $5 million for the im-
plementation of coastal resource priorities identified by the Gulf Coast States.

The increases for ensuring sustainable use of ocean resources include $20 million
to improve fishery management, including $6.5 million to implement the newly-re-
authorized Magnuson-Stevens Act. An additional $3 million will support develop-
ment of offshore aquaculture, for which the administration has proposed legislation
to establish clear regulatory authority and permitting processes.

The President’s fiscal year 2008 budget also continues support for development
and acquisition of geostationary and polar-orbiting weather satellites, for climate re-
search programs, and for high priority weather forecasting endeavors including im-
provements to hurricane modeling and tsunami warning systems.

The Economics and Statistics Administration (ESA) promotes the understanding
of the U.S. economy and its competitive position. Under ESA’s umbrella, the Bureau
of Economic Analysis (BEA) provides key objective data, including the Gross Domes-
tic Product, on the Nation’s economic condition in a timely and cost-effective man-
ner. The President’s fiscal year 2008 budget requests $85 million for ESA Head-
quarters and BEA to provide statistics that are critical to public and private sector
decision-making. This request includes an increase of $2 million to measure the im-
pact of research and development along with other knowledge-based activities on
economic growth.

ESA’s Census Bureau is the leading source of quality data regarding the Nation’s
population and economy, and the President’s fiscal year 2008 budget requests $1.23
billion in discretionary funds for the Census Bureau. This includes a program in-
crease of $325 million for Periodic Censuses and Programs. Of this increase, the
largest component is $281 million to continue reengineering the 2010 Decennial
Census to reduce operational risk, to improve accuracy and relevance of data, and
to contain total costs and provide for the 2008 Census Dress Rehearsal. Another
program addition includes $43 million to support collecting and processing data
from the 2007 Economic Census. Also included is an $8.1 million initiative to pro-
vide quarterly and annual coverage of all 12 service sectors, matching the coverage
of the quinquennial Economic Census. This will greatly improve understanding and
tracking of economic developments in the service sector, which currently accounts
for 55 percent of Gross Domestic Product.

The International Trade Administration (ITA) supports U.S. commercial interests
at home and abroad by strengthening the competitiveness of American industries
and workers, promoting international trade, opening foreign markets to U.S. busi-
nesses, and ensuring compliance with domestic and international trade laws and
agreements. The President’s fiscal year 2008 budget requests $412 million for ITA
to serve its goals, including an increase of $1.3 million for monitoring and enforce-
ment of compliance with Free Trade Agreements, concluding the Doha Round of
World Trade Organization (WTO) negotiations and reducing market access barriers
through relevant WTO committees.

The Economic Development Administration (EDA) supports America’s regions in
their growth and success in the worldwide economy. The President’s fiscal year 2008
budget requests $203 million for EDA to carry out its mission effectively.

The Bureau of Industry and Security (BIS) regulates the export of sensitive goods
and technologies to protect the security of the United States. The President’s fiscal
year 2008 budget requests $79 million to enable BIS to effectively carry out this
mission. This request reflects greater efficiencies from the consolidation of adminis-
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trative services and increased use of information technology in handling export ap-
plications, resulting in savings of $1.5 million from the President’s fiscal year 2007
request adjusted for inflation.

The Minority Business Development Agency (MBDA) focuses on accelerating the
competitiveness and growth of minority-owned businesses by assisting with eco-
nomic opportunities and capital access. The President’s fiscal year 2008 budget re-
quests $29 million to support MBDA’s programs and expand the availability of serv-
ices to minority business enterprises.

The President’s fiscal year 2008 budget request of $641 million for the National
Institute of Standards and Technology (NIST), a part of the Technology Administra-
tion (TA), will advance measurement science, standards, and technology. NIST’s ac-
tivities provide key support for the administration’s American Competitiveness Ini-
tiative. This budget request includes a $69 million increase for NIST laboratories,
National Research Facilities, and Construction and Major Renovations. Of these
funds, $47 million are proposed to support critical improvements to NIST’s research
laboratories in Boulder, Colorado and the NIST Center for Neutron Research in Gai-
thersburg, Maryland, while $22 million are proposed to support research programs
in nanotechnology, quantum information science, climate change measurements and
standards, disaster-resilience of structures and earthquake hazard reduction.

The Under Secretary for Technology (TA/US) currently provides policy guidance
to the Secretary of Commerce and the Technology Administration’s component agen-
cies (NIST and NTIS). Technology plays a critical role across every sector of the
economy, and the promotion of technology in advancing America’s competitiveness
has become an integrated part of the mission across the bureaus of the Department.
In keeping with this evolution, the President’s fiscal year 2008 budget proposes to
modernize the Department’s approach to technology policy by elevating those activi-
ties to the secretarial level. This modernization includes the appointment of a senior
advisor in the Department’s Office of Policy and Strategic Planning who will chair
a Department-wide Technology Council to coordinate technology policy activities
across the Department in lieu of a stand-alone Technology Administration. The re-
quest of $1.6 million provides resources for the orderly transition of TA/US to the
new coordinated structure.

The National Technical Information Service (NTIS) collects and preserves sci-
entific, technical, engineering and other business-related information from Federal
and international sources and disseminates it to the American business and indus-
trial research community. NTIS operates a revolving fund for the payment of all ex-
penses incurred and does not receive appropriated funds.

For the National Telecommunications and Information Administration (NTIA),
the President’s fiscal year 2008 budget request includes $19 million in discretionary
budget authority. During fiscal year 2008, NTIA estimates obligating $534 million
from the Digital Television Transition and Public Safety Fund to support several
programs created by the Deficit Reduction Act of 2005, most notably §426 million
for the Digital-to-Analog Television Converter Box Program. Following enactment of
the Call Home Act of 2006, up to $1 billion will be awarded in fiscal year 2007 to
qualified applicants in the Public Safety Interoperable Communications Grant pro-
gram, though outlays will continue over several fiscal years.

Furthering the mission to promote the research, development, and application of
new technologies by protecting inventors’ rights to their intellectual property
through the issuance of patents, the President’s fiscal year 2008 budget requests
$1.9 billion in spending authority for the U.S. Patent and Trademark Office
(USPTO). The USPTO will use these funds to reduce application processing time
and increase the quality of its products and services. This includes $36 million to
hire new examiners to improve processing times and increase the quality of its serv-
ices. Consistent with prior years, the administration proposes to fund the USPTO
budget exclusively through offsetting fee collections. Fee collections for fiscal year
2008 are projected to cover the proposed increases.

The USPTO, the National Intellectual Property Law Enforcement Coordination
Council (NIPLECC), and ITA participate in the Strategy Targeting Organized Pi-
racy (STOP!) initiative’s goal of ending trade in counterfeit goods. This initiative
places additional intellectual property experts in high priority markets, trains for-
eign government officials in intellectual property protection, and educates foreign
publics about the importance of intellectual property. STOP! also provides resources
for harmonizing patent laws, and for supporting the negotiation of intellectual prop-
erty sections of free trade agreements.

Today, I would like to show how diverse components of the Department contribute
to innovation and competitiveness. Many people see the Department of Commerce
as a conglomerate with diverse and distinct missions. While the Department’s bu-
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reaus encompass broad, but distinct, areas of the American economy, their core mis-
sion is U.S. competitiveness.

Innovation is essential to competing globally and enhancing our quality of life.
This is increasingly important as political and technological changes open access to
the global economy—creating both new markets and increased competition. The De-
partment of Commerce is well positioned to help America address this challenge.

There are many areas across the Department where we are working on different
aspects of competitiveness. Technological innovation is one of this Nation’s most sig-
nificant competitive advantages. The Department promotes and protects techno-
logical innovation through the efforts of its bureaus. A prime example is Global Po-
sitioning System (GPS) technology. Highly accurate timekeeping is a crucial element
of GPS. The Department’s National Institute of Standards and Technology (NIST)
invented the core GPS timekeeping technology—the world’s first atomic clock—in
1949 and continues to make significant improvements in its accuracy.

GPS is made up of more than two dozen satellites in medium Earth orbit, which
transmit signals that allow GPS receivers to determine location, speed and direc-
tion. Since the launch of the first experimental satellite in 1978, GPS has become
a vital tool to governments, businesses, and private citizens worldwide. Its naviga-
tion capabilities are indispensable not only to the airline and shipping industries,
but also to many Americans who now have personal GPS devices that they use in
their cars, on bikes, and while camping and hiking.

As the timekeeping technology improves, so do the navigation capabilities of GPS,
expanding its uses into more areas. Currently, NIST operates the world’s best
standard atomic clock, NIST-F1, with an accuracy equivalent to about one second
in 70 million years. NIST scientists are developing new atomic clocks that will soon
be accurate to one second in many billions of years. NIST also is pioneering new
approaches to atomic timekeeping such as the chip-scale atomic clock, which could
dr:i\matically improve GPS receiver performance and impact many other tech-
nologies.

In addition to developing technologies underlying GPS, the Department, through
the United States Patent and Trade Office (USPTO), protects individual and cor-
porate inventors of GPS technology. In exchange for this protection, inventors are
required to share information about their inventions, allowing others to build upon
them and create further innovations. Taking GPS as an example of how well the
patent system encourages innovation, the USPTO issued over 800 GPS-related pat-
ents in 2006 alone.

The Department, through the USPTO, also helps protect both GPS manufacturers
and the public by registering trademarks. Manufacturers rely on trademark protec-
tion received from registering their trademarks with the USPTO to prevent others
from marketing products under their good names. The public relies on trademarks
as an assurance of the quality and source of the products they purchase.

The Department understands that GPS and other technological innovations are
critical to making the U.S. more globally competitive. As such, the International
Trade Administration (ITA) works closely with the United States Trade Representa-
tive to develop Free Trade Agreements (FTA) that will eliminate duties on GPS re-
ceivers and transmitters in all FTA countries. This will expand opportunities for
U.S. businesses, allowing them to export these GPS technologies to FTA countries
duty-free. ITA, along with NOAA and NTIA, is also taking the lead in trade discus-
sions with Europe to maintain a level playing field as Europe’s upcoming Galileo
system enters the satellite navigation market.

Additionally, ITA’s U.S. Commercial Service assisted iISECUREtrac Corp, based in
Omaha, Nebraska, with a contract for the sale and installation of the first ever
state-of-the-art Canadian-based GPS host monitoring system capable of serving the
mission critical offender monitoring requirements of every Canadian Province.

As trade barriers are reduced and technology transfer becomes more seamless
across the globe, GPS technology is increasingly disseminated worldwide for both ci-
vilian and military use. The Department’s Bureau of Industry and Security (BIS)
oversees and implements regulations that clearly distinguish between military and
civilian GPS user equipment to foster economic growth in the U.S. GPS manufac-
turing industry while protecting U.S. national security. These regulations define,
identify, and distinguish military receivers, encryption devices, and GPS compo-
nents with missile or certain defined airborne applications from their civilian coun-
terparts. These controls have helped accelerate U.S. industry’s exports to foreign
GPS markets and have enabled the U.S. GPS manufacturing industry to retain a
large share of those markets.

Prior to September 1991, most GPS user equipment shipped abroad required indi-
vidual validated licenses to ensure compliance with U.S. export control regulations.
Under current regulations, civilian GPS receivers, other satellite equipment, and as-



11

sociated telecommunication equipment are allowed to be shipped, with certain re-
strictions, to most destinations without a license. However, BIS has implemented
stringent regulatory controls to prevent transfer of GPS equipment to terrorist-sup-
porting countries, as well as to those end users known to be involved in proliferation
activities. These export license applications are closely scrutinized and vetted in an
interagency review process coordinated by BIS.

Beyond making GPS work better, helping facilitate the success of U.S. businesses
in the global marketplace, and ensuring that the global spread of GPS technology
will not endanger our national security, the Department utilizes advances in tech-
nology to significantly improve how we conduct business—making our processes
more efficient. For example, the Census Bureau launched a reengineering effort in
preparation for the 2010 Decennial Census that centered on using technology to im-
prove processes and keep down overall lifecycle costs. GPS technology is critical to
the success of this effort. The first step involves collecting the GPS coordinates of
streets, county by county, across the Nation. This multi-year effort will be completed
in 2008, giving the Census Bureau an accurate database for the country. This data-
base, the Topologically Integrated Geographic Encoding and Referencing system
(TIGER), will then allow personnel operating in the field to know their relative posi-
tion—a critical aspect of finding the right housing unit.

GPS-equipped handheld computers (HHCs) will be used for data collection in sev-
eral major field operations during the 2010 Decennial Census. During the address
canvassing operation, the HHCs will be used to record GPS coordinates for every
structure, including newly identified addresses. Later, using GPS, the HHCs will
enable staff to conduct data collection for the non-response follow-up operation,
allow for the removal of late mail returns, and record daily payroll for all census
enumerators. The use of GPS technology will result in improved productivity and
reduced errors.

The Economics and Statistics Administration is building measures of innovation
in the economy generated by such technological advancements as the GPS-equipped
HHCs. Similarly, the Bureau of Economic Analysis is refining its ability to measure
the impact of research and development on the economy.

In addition, NOAA uses GPS to navigate its fleet of ships; enforce fishery bound-
aries in open waters to prevent overfishing; survey the Nation’s coastlines, water-
ways, and airport approaches; and make improved weather forecasts. NOAA also
provides a public service to the Nation known as the National Continuously Oper-
ating Reference Station (CORS) network. The CORS network consists of over a
thousand GPS tracking stations that enable users to refine GPS measurements
down to the centimeter level, which is particularly important for measuring real es-
tate boundaries, positioning bridges and roads, and doing other geospatial work.

CONCLUSION

The Department of Commerce’s development, promotion, and advancement of GPS
technology demonstrates how the Department successfully encourages innovation to
create economic growth without sacrificing our national safety. It also illustrates
that Commerce is a diverse group of agencies, with varied expertise and differing
needs, all engaged in a common commitment to keep the United States at the global
forefront of competitiveness and innovation. This is the way we at the Department
do business every day—working together, across disciplines, making real, positive,
and sustained impacts on the American economy.

The President’s fiscal year 2008 budget effectively meets those needs, while exer-
cising the fiscal restraint necessary to sustain our economic prosperity. I look for-
ward to working with the committee to keep our Nation’s economy growing and
strong, and to promote and preserve the American people’s entrepreneurial spirit.

Senator MIKULSKI. Well, thank you very much, Mr. Secretary for
that informative conversation and also bringing us in the real-
world capability. And, of course, it would involve the Patent Office
as well, because while people invent it, we gotta protect it, so oth-
ers don’t steal it.

But, let me get right to the heart of my questions. As we look
at the President’s budget request of $6.5 billion, about one-half is
in NOAA, and about one-third is in the Patent Office, the Patent
Office about $1.9 billion—we’ll round it off and say $2 billion—and
there were other related agencies.
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PROMOTING INNOVATION

Let’s go to your promotion of innovation, you meaning Com-
merce, and not you personally. How do you see, given that you
have the major agencies of NIST, NOAA, the Patents and some
other related agencies—where is it in your operation that says,
we’ve got to promote innovation, and I’'m going to stand sentry over
it to make sure we’re coming up with the kind of research ideas,
and then as industry does what it does—which is invent—we pro-
tect them. Do you have a one-stop shop? How does this work?

Mr. GUTIERREZ. Stepping back, the way we’re thinking about it,
is our whole economy is really a partnership between the private
sector, the public sector, and academia. The private sector does
about two-thirds of all the research and development (R&D) spend-
ing in the country, and that R&D in the private sector is very fo-
cused on the development side.

The Government does about one-third, and of that one-third, its
primary focus is on the “R,” the research side. We tend to do
projects that are very long term in nature, that the private sector
sometimes does not have the time or the resources, or the competi-
tive environment to be able to take the time to look out 10 or 15
years.

As we work on our technologies, we have to ensure that there’s
a customer on the other end. And that customer, of course, is the
private sector. Dr. Jeffrey, I hope, will be talking about members
of the private sector that work inside of NIST. And every time we
open up a project in NIST, it starts out with members of the pri-
vate sector who are interested in the developments of that project.

As part of our overall system, we have to have a patent and
trademark operation that responds to increasing demands of busi-
nesses, and increasing demands to be responsive to issue patents,
and to issue trademarks and copyrights. In essence, we participate
in the creation of the innovation, we coordinate very closely with
the private sector, and then we enable that innovation by having
an efficient Patent and Trademark Office. I would say innovation
is embedded in every one of our bureaus.

Senator MIKULSKI. But you have a coordinating council?

Mr. GUTIERREZ. Yes, we do.

Senator MIKULSKI. That you chair?

Mr. GUTIERREZ. This is a new Technology Policy Council, as well
afl an Innovation Metrics Advisory Council, which we’ve just start-
ed.

Senator MIKULSKI. Yeah, I've read about it in Technology News,
I actually read these things. It’s great.

Mr. GUTIERREZ. We just had our first meeting, too.

PATENT AND TRADEMARK OFFICE REMEDIATION PLAN

Senator MIKULSKI. Well, in—first of all, I think, I know Senator
Shelby wants to talk about NOAA and why it wasn’t in the Presi-
dent’s competitive agenda, but I'm going to take up the issue of in-
tellectual property, and then come back to NOAA and its satellites.

When I read the inspector general’s report of the commerce, it
talked about the major challenges of the Department, and it said
it was making improvement. But one of the things that it raises
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is the fact that we have to ensure that the Patent Office uses its
authorities and flexibilities to achieve better results—and I would
say money, too, because that goes with it.

In the last 5 years, under Senator Gregg, Senator Hollings, and
Senator Shelby, and now me—we’ve increased Patent Office by 50
percent. And you're close to $2 billion. Yet, there continues to be
reports about the management issues, and I know we’ll hear about
it more in the testimony—the lack of effective strategies to commu-
nicate and collaborate with examiners, of course, the production
quotas, which is the tremendous backlog, and the lack of ongoing
technical training for examiners. I won’t go through every item, but
I commend to you the GAO report, and also the major challenges.

Now, we want to hear from Mr. Dudas about this. I would like
to have a remediation plan. And I'd like to have it from Mr. Dudas,
as the Chief Executive in the agency, but I would also ask that you
personally review that remediation plan, and get back to us in
about 45 days. So, that when we do this year’s appropriation, it is
about money, it is about management, it is about leadership, and
it’s about protecting our ideas.

So, if we could have a specific remediation plan that goes along
with this, I think we would go a long way.

Mr. GUTIERREZ. Yes, Madam Chairwoman, we will do that, and
we will have a plan ready for your review. I think that’s an excel-
lent idea.

[The information follows:]

USPTO REPORT “THE PATH TO THE FUTURE, THE NEXT STEPS”
April 2007
EXECUTIVE SUMMARY

Fiscal year 2006 was a record-breaking year for the USPTO. Our 8,500 employees
had the highest production, highest hiring, highest usage of electronic filing and
electronic processing, highest number of examiners working from home and lowest
error rate in history. While this is a source of pride, we all recognize that even more
can and must be done. Below is a list of initiatives that are either in place, being
piloted for implementation, or are planned for implementation as permanent im-
provements.

MEASURES IN PLACE

Pendency [ Productivity

The USPTO has built a performance-based culture.

Hiring 1,200 new patent examiners per year (fiscal year 2006—2012).

Improved Training for new patent examiners in a university-style environment.

Acc}flerated Examination—a guaranteed complete patent examination in 12
months.

Increased overtime authorization levels and a home office laptop program to in-
crease morale and encourage productivity.

Electronic Processing from start to finish.

Work Sharing with foreign patent offices to decrease U.S. examiners’ workload.

Flat Goal pilot program to allow examiners more flexibility and an opportunity
to earn increased bonuses for increased productivity.

Early Interviews between applicants and examiners—speeds the process by focus-
ing issues and minimizing misunderstandings.

Human Resources

Aggressive and Expanded Recruitment efforts targeting able candidates likely to
succeed in an individualized, production-oriented environment.

Higher Pay: Special pay rate for examiners; bonuses for higher production and
quality; recruitment bonuses; and retention bonuses.
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Teleworking: The USPTO has the gold standard for federal teleworking. More
than a thousand patent and trademark examiners are working from home with hun-
dreds more added each year.

Increased and better communication with employees through management train-
ing, employee training and communication initiatives.

MEASURES PROPOSED

Applicant Quality Submissions aid and hasten examiner reviews.

Public Review of published applications.

Public Quality Submissions allow the public to comment on pending applications
with more prior art, which results in quicker, higher quality examiner reviews.

National Workforce so USPTO employees may “work from anywhere” in the
United States.

Alternative approaches to examination.

University certification program to prepare students for examiner jobs at USPTO.

The charts below illustrate the impact on the Pendency, Productivity, and Quality
measures if the Proposed Applicant Quality Submissions are executed:

Fiscal year Pendency Productivity Quality
2007 33.0 75.8 96.0
2008 34.7 73.1 96.0
2009 34.7 80.4 96.0
2010 34.8 87.0 96.0
2011 329 914 96.0
2012 28.0 92.6 96.0
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USPTO-Percent of Performance Goals Met
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As the chart above illustrates, in fiscal year 2006 the USPTO met 90 percent of
the performance goals established pursuant to the Government Performance and
Results Act of 1993 (GPRA), providing its best record to date for achieving impor-
tant measures of performance and results.

This report lists and discusses our ongoing, planned, and envisioned initiatives in-
tended to address the challenges facing the USPTO in terms of patent pendency,
patent application backlog, and the effective recruitment, training and retention of
patent examiners.

ADDRESSING PATENT PENDENCY AND APPLICATION BACKLOG

Hiring Patent Examiners

With full access to our collected fees, the USPTO hired a record 1,218 patent ex-
aminers in fiscal year 2006, exceeding our hiring goal by more than 200 examiners.
The USPTO plans to hire 1,200 patent professionals a year in fiscal year 2007
through fiscal year 2012 for a gross total of at least 8,400 patent examiner new
hires by end of year fiscal year 2012. After attrition, USPTO staffing increased by
683 in 2006 and will increase by 3,900 over 2006—2012.

While hiring a sufficiently qualified and productive patent corps is a critical factor
in controlling pendency and reducing backlog, we recognize that hiring alone is sim-
ply not enough. Supplemental initiatives, including fuller participation by patent ap-
plicants as described below, will help us attain our long-term strategic goal of reduc-
ing patent pendency from the current 33 months to 28 months for final disposition,
by 2012.

Full Access to Fees

We are thankful that the subcommittee and your House colleagues have ensured
that our current fee schedule remains in effect for fiscal year 2007. We are also

leased that the fiscal year 2008 budget request gives the USPTO full access to the

1.9 billion in fees we expect to collect. This is the fourth consecutive year that the
President’s budget recommends full access to collected fees, and the USPTO appre-
ciates the continued Congressional support for that funding level.

The Administration is considering for submission to Congress draft legislation
that will make permanent our current fee schedule. We look forward to working
with the subcommittee toward enactment of appropriate legislation.

Full access to user fees is needed to allow the USPTO to continue its successful
model of disciplined focus on real measures that enhance quality and increase pro-
duction, increase hiring and training, promote electronic filing and processing, pro-
vide telework opportunities for our employees, and improve intellectual property
protection and enforcement domestically and abroad.

Full access permits us to finance the initiatives—particularly initiatives requiring
long-term planning and commitment—necessary to providing and maintaining reli-
able, functioning systems. Without Congressional support, we would not be able to
function in a business-like manner and achieve these results.
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Electronic Filing and Processing

The USPTO continues to promote electronic filing and processing of patent appli-
cations as a means of reducing paper-based inefficiencies. Patents implemented the
Electronic Filing System-Web (EFS-Web), a user-friendly, Internet-based patent ap-
plication and document submission program. Prior to fiscal year 2006, less than 2
percent of patent applications were filed electronically. After working with the pub-
lic and introducing the much-improved EFS-Web system in late 2006, a total of 14
percent of patent applications were filed electronically in 2006—with more than one-
third being filed electronically in the last month of fiscal year 2006. We anticipate
that electronic submission of new applications will grow to more than 50 percent
in fiscal year 2007. We will work with our stakeholders to further promote electronic
filing and interaction with patent applicants.

We are developing the electronic Patent File Wrapper (PFW) that in conjunction
with current Patent Automated Information Systems will allow for a fully auto-
mated, text-driven patent application processing system.

Operating in today’s wired world requires that the USPTO have full electronic
processing that is safe, secure and continually available to employees, applicants
and stakeholders. We will continue to work toward that goal.

Innovative Processing

The USPTO is developing and reviewing a variety of innovative patent processing
initiatives including a new offering for the public called “Accelerated Examination.”
Under this program, which began August 26, 2006, any applicant who wants or
needs quick turnaround can obtain a patent determination within 12 months. In ex-
change for this quick turnaround, applicants must file a complete application, agree
to interviews and accelerated response periods, must file and prosecute their appli-
cation electronically and must provide more information about the invention to the
USPTO in the form of a prior art examination support document. The first applica-
tion to be completed under this program was filed on September 29, 2006, and the
patent issued on March 13, 2007 (less than 6 months from date of filing).

The USPTO is also cooperating in a pilot program involving peer review of patent
applications. Up to 250 applications, assigned to Technology Center 2100, which ex-
amines computer-related technologies, will voluntarily be placed, by the applicants,
on a non-USPTO web site for an expanded and public review by a peer group of
patent users, attorneys and academics. The pilot group of applications will include
applications filed by small entity filers. The public group will determine and submit
to the USPTO what they consider the best available and relevant prior art. The
pilot will test whether this peer review can effectively identify prior art that might
not otherwise be found by our examiners during the typical examination process.
We will also make an evaluation as to whether this process results in measurable
examination timesavings and quality improvements.

We will continue to collaboratively work with our stakeholders to determine if
there is some combination of examination alternatives to the current one-size-fits-
all filing and examination process that would better meet applicants’ needs while
providing a more efficient use of USPTO examination resources.

The USPTO, with the help of its Congressionally mandated Patent Public Advi-
sory Committee (PPAC), is reaching out to the intellectual property community to
seek their input on improvements to the patent system in all areas including, but
not limited to, examination, prosecution, enforcement and levels of patenting.
Through the PPAC, we anticipate an open dialogue with patent stakeholders and
the public as to what the Office needs to do to best protect and encourage innovation
in America. We are open to all possibilities from minor improvements to a dramatic
overhaul of patent protection, if necessary. We are looking at a wide variety of alter-
native examination products from those needing statutory changes to those that can
be implemented immediately under our existing authorities. We look forward to
working with the Congress and the public to develop these possible alternative ex-
amination products that effectively and fairly balance the needs of the Office and
the interests of the intellectual property community to provide a system that allows
for maximum enforceability.

Our long-term strategic goal is to reduce patent pendency from the current level
of 33 months to 28 months for final disposition, by 2012. Metrics include reduction
of the initial waiting time for patent applications (first-action pendency) in our most
backlogged Technology Centers and successful implementation of various initiatives
(such as Accelerated Examination) that ensure goal achievement by 2012.

The USPTO is both implementing initiatives and exploring strategies that will re-
duce the backlog of unexamined patent applications and improve the timeliness of
a patent examination.
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Applicant Quality Submissions

By shining the light inward on the USPTO, we have had the opportunity to im-
prove our system and offer applicants new alternatives. As policymakers, we must
also analyze how the patent system can be improved from the outside in. Perhaps
the most important element of ensuring that patent examinations are of the highest
quality and completed as efficiently as possible is what the applicant files.

The patent applicant has the most knowledge, the most opportunity, and the most
to gain by providing the USPTO with the best possible information about his or her
invention. Unfortunately, in many cases, applicants have expressed strong concerns
about providing the USPTO with information about their applications. In some
cases, applicants simply do not want to provide important information for fear that
it will limit the scope of the patent they may receive (though such a limitation
would be right under the facts and the law) or do not want to do the work associ-
ated with better defining their inventions. In some other cases, applicants or their
attorneys recognize that providing information improves quality and timeliness but
fear that the legal system unfairly punishes them with draconian penalties for inno-
cently omitting information. The theory is that if one provides information, he or
she must do so perfectly or potentially lose the patent; whereas, a failure to share
any information carries no consequences.

Quality absolutely begins with the application. Nobody knows more about the in-
vention than the applicant. In the Accelerated Examination Program—where the
first patent issued in less than six months—the applicant is required to submit to
an interview and to provide a search and a support document. Our limited experi-
ence with this initiative is that both applicants and examiners believe that more
written and oral information from applicants improves quality and timeliness.

We would like to take the success of this model of applicant quality submissions
to lower pendency, raise productivity and increase quality in all patent examina-
tions. To that end, we believe that applicants should be given every opportunity and
responsibility to provide more and better information to examiners about their in-
ventions. For such a program to be successful, policymakers must work to ensure
that more and better information does not become burdensome. Policymakers would
also need to consider how the current doctrine of inequitable conduct may discour-
age applicants from fully and fairly sharing relevant information with the USPTO.

Rule Making and Examination Reform

We believe that to effectively address and control pendency, and reduce backlog,
the USPTO needs to receive more and better-focused information from applicants
themselves and from the public at large. The USPTO has proposed and will propose
regulations and administrative changes governing submission of patent applications
that will enable our examiners to make more efficient and informed patentability
determinations.

First, we have proposed limiting the number of continuing applications and con-
tinued examination requests to provide an incentive for applicants to focus their ini-
tial patent applications on their inventive contributions. Second, we have proposed
to limit the number of claims that are initially examined in order to provide an in-
centive to focus the examination process. The first and second proposals have op-
tional procedures which continue to provide an applicant flexibility where the appli-
cant may need additional continuing applications or initially examined claims upon
a showing of that need or by shouldering additional responsibilities. Numerous com-
ments have been received in response to these proposals and are being carefully con-
sidered prior to promulgation of any final rule. In parallel, we have proposed revi-
sions to our information disclosure requirements to focus our limited examination
resources on prior art that is most relevant to the examination process. Additionally,
we are considering a new practice change to require applicants to conduct a pre-
examination search and provide to the Office prior to examination a report on why
they believe that they are entitled to the claims presented in view of the information
discovered during that search.

Our hope is to achieve examination reform that creates better-focused examina-
tion and enhances information exchange between applicant and examiner. We look
forward to working with the public and Congress to develop an enhanced examina-
tion system that effectively and fairly balances the needs of the Office and the inter-
ests of patent applicants, interested third parties and the general public.

Public Quality Submissions

While the USPTO currently has a procedure for submission of prior art after pub-
lication, which allows submission by third parties within two months of publication,
the procedure does not allow explanations or other information about the patents
or publications, absent express written consent of the applicant.
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We look forward to working with Congress to develop a submission procedure that
effectively and fairly balances the interests of the patent applicant, interested third
parties and the general public.

We are also looking to provide assistance to the open source community in their
development of an open source database to provide examiners with potential prior
art.

Work Sharing

The USPTO continues to work with the world’s major intellectual property offices
to study, review and implement work-sharing efforts that promote examination effi-
ciencies in each participating office. The USPTO launched a trial cooperation pro-
gram with the Japan Patent Office (JPO) last summer to leverage fast-track patent
examination procedures already available in both offices to obtain corresponding
patents faster and more efficiently. It also permits each office to benefit from work
previously done by the other office, in turn reducing examination workload and im-
proving patent quality.

This program is a significant first step in cooperative efforts to support United
States and Japanese industries in their global patent prosecution activities and rep-
resents the first concrete implementation of a work-sharing arrangement between
the USPTO and the JPO.

The USPTO continues to have informal discussions on expanding the work-shar-
ing program to other intellectual property offices, mainly in Australia, the United
Kingdom, and Canada. The USPTO will continue its efforts in expanding this pro-
gram and will develop a coordinated approach among the offices in order to stream-
line practices and procedures.

ADDRESSING RECRUITMENT, TRAINING AND RETENTION CHALLENGES

Making USPTO an “Employer of Choice”

Continuing to attract and retain the finest public servants is a growing challenge.
Our employees are at the heart and soul of our intellectual property system, and
we need to do everything we possibly can to ensure they have an environment of
trust, respect and opportunity.

The USPTO has developed and implemented a variety of workplace-friendly, fam-
ily-friendly initiatives that have earned the USPTO recognition by Business Week
magazine as one of the best places in America to launch a career and to round out
one’s career. The USPTO has also been lauded by Families magazine as one of the
best places in the Washington area to work if you have a family. We will expand
and improve our workplace offerings and attributes to promote the USPTO’s image
as an “employer of choice.”

Recruitment

The USPTO’s recruitment efforts are strong and nationwide in scope. Planning ef-
forts have culminated in targeted TV, print, radio and Internet banner advertising,
and developing a brand image, “Examine the Possibilities”. Additionally, in 2004,
the USPTO increased career and job fair participation and, in 2006, participated in
over 180 events throughout the country. Also, in 2006, a recruitment incentive (up
to $9,900 per year for four years) was offered to computer and electrical engineers.

A pre-employment compatibility assessment tool has been developed and is in use
for all examiners applying through USA Staffing.

We are exploring partnerships with universities to offer intellectual property
courses to science and engineering students, develop an internship program, and
tl‘aiél dstudents in intellectual property to create a ready pool of potential examiner
candidates.

Internal Communication

Consistent with recommendations made by the Government Accountability Office
in 2005, the USPTO has implemented a wide variety of initiatives to address com-
munication issues, including a pilot program for an Office of Internal Communica-
tions in October 2006.

The Commissioner for Patents and Deputy Commissioners host regular Town Hall
meetings with employees at all levels throughout the Patent organization. First line
supervisors are required to hold regular employee meetings and are held account-
able through their performance plans. In 2005, monthly meetings were instituted
with Patent management, Administration management and patent union represent-
atives, as well as quarterly Joint Labor Management meetings.

In 2006, we also had the first ever Management Conference for all of the USPTO’s
managers, numbering over 500 employees. For two days, our managers attended
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sessions and collaborated on best practices of how to manage the highly skilled and
dedicated workforce at the USPTO.

On November 1, 2006, the USPTO held an agency-wide celebration event where
management thanked and praised employees for their efforts in making 2006 a
record-breaking year.

Training and Development

In fiscal year 2006, the USPTO implemented a university approach to training
new examiners. The university method provides training to new examiners in a
classroom setting for eight months, rather than using the traditional one-on-one
training model. This allows us to deliver intensive training to the newly hired exam-
iners, leaving more experienced examiners and supervisors to focus on quality exam-
ination and reducing the backlog. In fiscal year 2006, 123 examiners completed the
university’s eight-month program. So far in fiscal year 2007, a total of 303 new ex-
aminers completed the training, with an additional 451 examiners slated to grad-
uate by the end of the fiscal year. To date, 871 patent examiners are either in the
Patent Academy or have completed the eight-month program.

Patent examiner training programs have been enhanced to include eight hours of
technical training. We will work to enhance the skill sets of examiners authorized
to train others by providing formal training to all personnel who are responsible for
training new examiners and reviewing their work.

Sixty-six patent examiners currently participate in USPTQ’s law school tuition re-
imbursement program, with tuition assistance up to 24 credits per fiscal year. In
addition, tuition assistance up to $5,000 per examiner per fiscal year is available
for technical courses.

Pay and Retention

Last year, 60 percent of all patent examiners exceeded their goals in production
and received a bonus for exceeding those goals. We are proud of their achievements.
The average total compensation package (salary plus bonuses) for patent examiners
is $99,000. While the U.S. Government’s average pay grade is at the GS-8 level,
the average at the USPTO is GS-11.

All patent examiners received a 7 percent special pay rate increase in November
2006, making their total special pay rate a 10 percent increase.

The USPTO expects to increase productivity in patents by offering examiners
more opportunities to determine when and how they do their work, and achieve
higher bonuses. The USPTO is piloting a voluntary flat goal program for patent ex-
aminers that builds upon the successful system in Trademarks and moves produc-
tion away from an hourly-based system. Highlights of the program include awards
of up to $5,000 per quarter; flexibility in where work is done; and a predetermined
amount of work based on grade and docket.

In 2006, USPTO management submitted proposals to patent union representa-
tives for a new collective bargaining agreement that would replace a previous agree-
ment negotiated in 1986. Proposals include enhanced patent examining monetary
awards as well as a stand-alone quality award.

Because more experienced examiners naturally are able to review cases faster,
and in a more accurate manner, the USPTO has implemented a program of recruit-
ment bonuses to hire and retain the talented engineers and scientists we need to
examine our increasingly complex applications. We are reviewing other possible pro-
grams to help us compete with industry for professionals in the “hot” technology sec-
tors. We want to be an “employer of choice” to the pool of tech professionals.

The USPTO’s fiscal year 2006 attrition rate was 10.6 percent—lower than com-
parable industry averages and a significant improvement over comparable past
years. However, we believe we can further improve upon that number. The USPTO
is reviewing additional incentive programs to recruit, retain and reward top per-
formers. We will continue to become more flexible to enable us to attract and retain
those top performers.

USPTO Telework—the “Gold Standard”

As we hire over 1,200 patent examiners a year, much of our human capital focus
is on recruitment, retention, a balancing of work/life issues, less commuter time and
more productivity, and the need to more efficiently manage our space.

In fiscal year 2006, a pioneer group of 500 patent examiners participated in the
newly implemented Patent Hoteling Program (PHP). The PHP was developed using
the very successful Trademarks telework program model. PHP is a voluntary pro-
gram and provides patent examiners the ability to work from home with complete
on-line access to USPTO resources. We will add 500 more examiners to the hoteling
program each year for the next several years. The goal of the hoteling program is
to change the boundaries of the old workplace patterns allowing for decreased com-
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mute time, a more efficient use of office space, and even a more balanced lifestyle
for our employees. This all translates into increased employee productivity and sat-
isfaction, as well as higher employee retention.

Patents is also piloting a work-at-home program for technical support staff.

On a more long-term basis, we hope to create a workplace where an examiner can
be successful from anywhere. In this regard, three possibilities are being inves-
tigated: (1) expanding the successful Patents Hoteling Program (PHP) in such a way
as to create a more nationwide workforce; (2) creating remote or regional offices, or
brick and mortar presences, in different locations across the country, selected upon
a variety of factors such as where pockets of technology may be concentrated or
there is increased access to a suitable workforce for hire; and (3) a storefront ap-
proach which, in a sense, is a hybrid of possibilities (1) and (2). The storefront ap-
proach would potentially provide a small-scale brick and mortar presence, or node,
which could then act as a support center for employees participating in an expanded
hoteling program.

With respect to expanding the current PHP program to create a truly nationwide
workforce, the Office is currently engaged in conversation with Congress, OPM and
GSA about addressing the present requirement that hoteling employees physically
report into the Office at least one hour per week to maintain the Office as their offi-
cial duty station. Round-trip commuting to the official duty station for an hour plus,
which is the current requirement, results in a very unproductive day. A modification
of this requirement would permit hoteling employees to relocate to geographic loca-
tions at further distances from the Office, thus enhancing the Office’s ability to
reach out to high quality talent pools and those individuals not interested in living
in or financially unable to live in the Washington, D.C. metropolitan area. If the
one-hour duty station requirement was lifted and USPTO was allowed a pilot or
demonstration program, we would expect many retired patent examiners would con-
sider working half-time or under the flat goal program. A further expansion on the
second possibility (2) is that we might build, even locally, telework sites to provide
employees with a brick and mortar presence to which to report, but one which may
reduce or eliminate a great deal of their commuting time. The Office is open to all
of these possibilities, or any combination thereof, as ways in which to better attract
new employees, retain existing employees, and actively participate in e-government
initiatives.

Retirees

The USPTO takes advantage of the knowledge and skills of retirees who have left
the USPTO. The opportunities where this pool of candidates can help us are tremen-
dous. While some retirees have returned as rehired annuitants, many opted to work
for companies who have contracted with the USPTO in the areas of examiner train-
ing in the Patent Training Academy, help-desk service for our customers in our In-
ventors Assistance Center, and examiner recruiting. This has allowed the agency to
free up valuable examiner resources to focus on patent examining.

The flexible work arrangements that the USPTO provides are very attractive and
accommodating to retirees’ schedules. Also, we expect that our vision of a truly na-
tionwide workforce will include opportunities for USPTO retirees—including pos-
sible half-time or flat goal programs for retirees. The BusinessWeek recognition of
the USPTO as one of the best places in America to round out one’s career should
allow us to recruit retirees from other industries as well.

CONCLUSION

This report has offered a comprehensive review of what has been done, what is
in the process of being done, and what can still be done to further strengthen the
patent system in the United States. While the Administration is committed to pur-
suing and improving upon its management initiatives and record level achievements
in hiring, quality and production, electronic tools and teleworking, some of the key
solutions to reduce pendency and optimize productivity and quality will require Con-
gressional action.

Senator MIKULSKI. And then we can match performance with
money.

Mr. GUTIERREZ. Yes.

Senator MIKULSKI. It will be your plan?

Mr. GUTIERREZ. Yes.

Senator MIKULSKI. Senator Shelby.
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GROSS DOMESTIC PRODUCT REVISION

Senator SHELBY. Thank you, Madam Chairman.

Mr. Secretary, I understand—excuse me—that the announced
quarterly gross domestic product (GDP) for the country contained
a relatively large revision, we are all familiar with this, one-half
of 1 percent downward from the amount estimated in January of
this year. Such a revision has only occurred seven times in the last
30 years. While rare, this type of revision has impact on markets,
and anticipate less volatility in the data released from the Bureau
of Economic Analysis.

What procedure does the economic—Bureau of Economic Anal-
ysis—have to help lessen the odds that similar revisions will occur
again in the future? Or will not occur?

Mr. GUTIERREZ. Yes, sir. Thank you.

Senator SHELBY. In other words, I know it’s—you don’t have all
of the data and you’re pushed to get it out.

Mr. GUTIERREZ. Right.

Senator SHELBY. And you revise it with more accurate data.

Mr. GUTIERREZ. Yes. Obviously it’s a very complex set of sources
that we have to be able to consolidate this one GDP number. I
would say the one area that stood out as impacting that was the
service industry. We know that we still have to make progress to
be able to measure services, as well as we can measure manufac-
turing. We actually have $8 million in our 2008 budget to be able
todmeasure all service industries. We’re not covering all services
today.

If I had to point to one thing, and there are many things, Senator
Shelby, if I had to point to one thing that threw us off in that quar-
ter, it was the service number. I think we can get better, and we
need to get better, at measuring services, given that they’re over
two-thirds of our economy.

Senator SHELBY. You know, the Federal Reserve does a lot of
measuring of our economy. Do you have an interoperable connec-
tion to the Federal Reserve on this? On the way you measure pro-
duction and everything? You feed them things.

Mr. GUTIERREZ. Yes, sir.

Senator SHELBY. I thought you did.

Mr. GUTIERREZ. Yes, sir. We work very closely with them, with
the Office of Economic Advisors, with Treasury and with Labor.

NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION’S EXCLUSION
FROM AMERICAN COMPETITIVENESS INITIATIVE

Senator SHELBY. NOAA. Last year, Mr. Secretary, the President
designated a National Institute of Standards and Technology, the
National Science Foundation (NSF), and the Department of Ener-
gy’s Office of Science as part of the American Competitive Initiative
Act. However, NOAA was noticeably excluded from this program,
and that’s troubling. To me, NOAA stands out as an international
leader in marine and atmospheric science, and as a cornerstone of
our Nation’s research community.

NOAA’s education and outreach activities appear to fall directly
in line with ACI’'s educational goals. Given NOAA’s diverse re-
search—you’re very familiar with it—and innovative technology,
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why was this agency not recognized as a candidate for the ACI Pro-
gram, and does the Department intend to endorse NOAA in the fu-
ture to become an ACI Program?

Mr. GUTIERREZ. Thank you, Senator. I think that’s an excellent
question.

Technically, it’s not under the umbrella of the ACI, but we think
about NOAA as very much part of our competitive advantage.

Senator SHELBY. I know that Senator Alexander is very involved
in the competitiveness issue.

Mr. GUTIERREZ. We do think about it as our competitive edge.
We believe that the management of our coastal marine resources
is a competitive advantage, as we look at the rest of the world, and
how they do it. It may not be under the ACI umbrella, but we
think about it as very much a part of our competitive advantage.

NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION, NATIONAL
POLAR ORBITING OPERATIONAL ENVIRONMENTAL SATELLITE SYSTEM

Senator SHELBY. I hope you can get it under there, we’ll have to
see what happens.

NOAA, again. Last year, the national polar orbiting operational
environmental satellite system—pronounce it, what, NPOESS pro-
gram—was scrutinized for its mismanagement and lack of over-
sight. Now that the Nunn-McCurdy process has subsided, I feel
that the Departments of Defense and Commerce have genuinely
strived to regain control of the program, hopefully.

I'm still dismayed with the revised program plan. When I com-
pare the new goals with the program’s original prospects, I see that
we've lost two of the six satellites, and 4 of the 13 sensors package,
while adding 4 years of delay. Not to mention, a cost increase of
$4.1 billion. Why are we spending more money, perhaps, to receive
an inferior product? And how have the ramifications for this par-
ticular program impacted the rest of your Department’s overall ac-
quisition and procurement activities, and to ensure that the tax-
payers do not see a situation like this again? I know, it’s a big-tick-
et item.

Mr. GUTIERREZ. It is, Senator. And, I appreciate the question,
this is a very important topic. Twenty-five percent is a tremendous
overrun. Just so that you know, I have met with the chief executive
officers (CEO) of Lockheed Martin and of Northrop Grumman as
soon as we heard about this. I'd say two big things contributes to
the overrun. One is the process of evaluating these bids. Too often,
I think, we go to the lowest bid, and not necessarily understanding
that that supplier can come back and increase the amount after we
have approved it.

Senator SHELBY. It’s not a good way to do business.

Mr. GUTIERREZ. It’s not.

Senator SHELBY. You were the CEO of a large company.

Mr. GUTIERREZ. Absolutely. I used to have to go to my board for
a 10 percent overrun. And, it was a very bad day, so this is a very
bad day.

Senator SHELBY. Twenty-five percent overrun is

Mr. GUTIERREZ. Twenty-five percent.

Senator SHELBY [continuing]. Should be a wake-up call.




24

Mr. GUTIERREZ. It’s 25 percent, and as you say, the scope of what
we thought we were getting has been reduced. We’re getting less
than what we thought we were buying at the beginning. It is abso-
lutely not acceptable. A lot of it also goes to our processes. This is
Air Force, NOAA and NASA working together. Too often, we have
a handoff of individual project timelines to the other agency. We
need to have someone managing the whole process. I think there’s
a lot that we can be doing, and we are doing. I get a briefing on
this probably once a week from my Deputy, who is all over this.
And we still have to stay very close, because I don’t want to have
another situation where I come back to you and say that the
project is off course again. I can assure you that this is one of the
items that rarely does the day go by that I don’t think about this.

Senator SHELBY. If you put your background in business to this
program, and other programs, you’ll meet the accountability stand-
ard that Senator Mikulski talked about earlier.

Mr. GUTIERREZ. Yes, Senator.

Senator SHELBY. Thank you, Madam Chairwoman.

Senator MIKULSKI. I’'m going to associate myself with the line of
questioning of Senator Shelby. We're in absolute agreement on the
fact that this has to be fixed.

Senator Reed, Senator Alexander came first—I would like to turn
to call upon Senator Alexander, noting that he has been truly one
of the leaders in our bipartisan effort to create a framework for in-
novation, and implementing the National Academy of Science re-
port, “Rising Above the Gathering Storm.” We’re really happy to
have him on the subcommittee.

AUGUSTINE REPORT ON IMMIGRATION

Senator ALEXANDER. Well, thank you Madam Chairman, and
Senator Shelby. I'm glad to be here with you, especially because of
that interest, and I want to thank Senator Mikulski—there was no
more enthusiastic supporter for the Augustine report, and the work
that we have done over the last 2 years than she has been.

And, Mr. Secretary, I want to ask you a question about competi-
tiveness—and this also relates to some work the chairman’s done
over time.

At the Oak Ridge National Laboratory, which has led our effort
to help the United States capture the worldwide lead in computing,
it has the largest new materials machine in the world, it’s the
world’s largest energy laboratory, the top three people there all
have green cards. Fifty of the 100 American Nobel Prize winners
in physics are immigrants, or are foreign-born. We have more than
500,000 foreign students at our colleges, universities—all of these
people are helping create this incredible standard of living we have
in this country, creating jobs for us.

Now, when the Senate passed the immigration bill, which you
are very much a part of these days, I know, from talking with
you—we seemed to have a consensus that we ought to do what the
Augustine report, the National Academy’s report describes as, “in-
stituting new skills-based preferential immigration options.” In
other words, we’ve got 500,000 or 1 million people coming into this
country legally every year, we may have that many illegally, if we
secure the borders, that means we’ll have 1 million or more people
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coming in every year, and I believe there’s a consensus in the Sen-
ate that we ought to—that we ought to make sure that we make
it easier for us to in-source brain power. We outsource jobs, we can
in-source brain power.

And, there were three provisions in the Senate-passed immigra-
tion bill to help do that, improving visa processing, giving a green
card to doctorates, to foreign students who received their doctorates
in science, technology, engineering, math, and if they had jobs, in-
creasing the H1B visas for those sorts of people coming to our coun-
try. I think Senator Gregg also may have gotten onto the bill a pro-
vision that took a part of the visas that are in the lottery and made
those more available.

But, what I would like to do is ask you to comment on that, and
to encourage you—since I know you’re working on immigration,
that with your background—both as a business leader, and some-
one who’s, who I've heard speak eloquently about the importance
of immigration to our country, and who understands it very, very,
very, very well. I wonder if you can think of more ways, as we deal
with immigration this year—more ways for us to institute skills-
based preferences for people coming to our country that will in-
crease our brain power advantage, which creates new jobs.

Mr. GUTIERREZ. Yes, Senator, I think there’s broad agreement on
this. Many of the scientists who are driving Chinese innovations,
and Chinese industries, as well as Indian industries were educated
in the United States. We are giving these foreign scientists the best
education you can get in the world, and then because they can’t
stay here, they have to go back home and compete against our com-
panies.

We have about 80,000 higher learning students from India and
about 60,000 from China. Essentially, our quota just will not ab-
sorb all of them. So, the challenge here is to expand the quota, and
be willing to give more green cards, and more residency status to
these graduates. This is part of our comprehensive reform, this is
the high-skilled portion of it that we don’t talk that much about,
but is perhaps just as important as anything else.

Senator ALEXANDER. Well, and, I guess the point of my question
is, is to encourage you in it. Because, I know you’re going to be in
the middle of these debates and discussions, and I don’t think it
lacks for support in the Senate. We're for it, but we need some
more creative ideas about how to do it. Sometimes ideas fail around
here for lack of the idea.

So, if you can suggest two or three other ways in the next few
months that we could beef up whatever immigration bill passes, I'll
bet you’d get a lot of support for that, and we need to do something
about the provision in the law that makes a future Nobel Prize
winner—American Nobel Prize winner—who starts out being born
in India, today we make that person swear, before they come over
here to get their graduate degree, that they’re going home, when,
in fact, it’s in our interest for them to stay here. And, as we know,
Chinese and Indian universities are now recruiting, back to their
own universities, the best Chinese, Indian professors to help beef
up their competitiveness efforts.

Mr. GUTIERREZ. If I could add something, because I think you're
touching on something very important.
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If we go back to, say, the last 50 years, some of our best sci-
entists came to our country during World War II from Europe and
they contributed immensely. We have the ability to bring the best
brains in the world today, and we just can’t let more time go by,
because they want to do it, we can do it, there’s no excuse for not
doing it. So, I appreciate your leadership on this.

Senator ALEXANDER. Thank you, Madam Chairman. And, if I
may say, Madam Chairman, I think if we put our minds to it, and
we're creative, we could to any immigration bill that passes, more
support for those bringing in people with those sorts of skills.

Senator MIKULSKI. Mr. Gutierrez himself is an immigrant, and
I bet when his family came here from Cuba, they didn’t know that
this was going to be a future entrepreneur that would be the For-
tune 500 corporation, and lead a major Government agency, and
had the ear of the President of the United States any time he
wanted to. So, yes, immigration is a challenge.

Senator Reed.

MANUFACTURING EXTENSION PARTNERSHIP AND ECONOMIC
DEVELOPMENT ADMINISTRATION FUNDING

Senator REED. Thank you very much, Madam Chairman, and
Senator Shelby.

Mr. Secretary, welcome, thank you.

The Department of Commerce plays a very critical role in my
home State of Rhode Island, I was very pleased recently when Ad-
miral Lautenbacher announced that NOAA was considering the
home porting of the Okeanos Explorer—NOAA’s first ship of ocean
exploration—in Rhode Island. And I look forward to working with
you and the admiral to ensure this effort is completed.

There are two issues I'd like to address, first is a manufacturing
extension partnership program (MEP)—I'm disappointed that a cut
in the program is included in the budget. It’s absolutely critical—
we all say this, manufacturing is such an important part in not
only the economy, but the fabric of every community in America,
I think we have to do more.

And second, with respect to the Economic Development Adminis-
tration (EDA), the proposal for the second year in a row to trans-
form core programs into a regional development account, funded at
about $170 million, to support large regional-based development
projects. It’s my understanding that the existing EDA program has
received very high marks from the Office of Management and
Budget (OMB) and independent analysts for their assistance to
local communities with respect to public works, and economic jus-
tice, technical assistance, and I'm just wondering why we would
abandon a proven model, and adopt this regional approach—at
least propose it.

Mr. GUTIERREZ. Yes, Senator, we're obviously committed to it,
and we’re not thinking of abandoning it. We did have to decide
strategically as to where we put the funds. Do we invest in high
technology, basic research, and maintain those other programs, as
you say, which are very important—especially EDA—where we be-
lieve we do invest to get a return? The balance we found was with
$170 million, we are trying to be more efficient by having a re-
gional development account, so we can continue to contribute to
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these communities, while at the same time, put money behind the
long-term research.

I understand your concern, and this is a topic that I knew would
come up, because MEP and EDA are both areas that warrant much
debate. But, it was a choice that we made and we felt that we were
looking to the longer term.

Senator REED. Well, Mr. Secretary, one of our—my concerns—is
that with a regional approach you lose focus, and there is the tend-
ency, I think, to—in that respect—to see these accounts diminish,
not expand. And I think we’ve got to expand these accounts for the
reasons you've suggested.

And one of the things that’s a bit perplexing is that the EDA pro-
posal attempts to cut $80 million this year. A year ago you were
requesting a $40 million increase, which would suggest that you
were very enthusiastic about EDA—what’s changed?

Mr. GUTIERREZ. Well, 2 years ago, you may recall, we were look-
ing at strengthening America’s communities initiative, which would
have combined the block grant programs that are in Housing and
Urban Development (HUD) with EDA, and so we are actually mov-
ing more money into this model.

What we’d like to do is look at this regional development account
idea, develop a plan to make it more efficient—not just for us, but
for the users—and come back with a plan, and share how we be-
lieve we can make it work with $170 million. We wouldn’t go ahead
and execute this without at least coming back and talking with
major stakeholders as yourself.

[The information follows:]

MEETING WITH SENATOR REED’S STAFF ON THE EFFICIENCY OF REGIONAL
DEVELOPMENT ACCOUNTS

Although nothing has been scheduled at this time, EDA will arrange for a meet-
ing with Senator Reed’s office to discuss the efficiency of Regional Development Ac-
counts.

Senator REED. Well, Mr. Secretary, I was actually not impressed
with the strengthening American communities approach, which
would have put EDA proposals together with HUD funding. And,
it looks like this budget—there’s diminishing EDA, and the HUD
budget, too, is being squeezed hard, which is not going to strength-
en our communities. And, I think, when you go to a regional basis
it’s sort of a toss-up, who gets what, and again, I'm concerned—ter-
ribly concerned.

So, I appreciate your willingness to talk about this, but this is
something that is, again, I think we’ll revisit this.

I've mentioned before, my concerns about the manufacturing ex-
tension partnership centers. Dr. Jeffrey—Dr. Jeffrey will be testi-
fying later, indicated there’s going to be re-competition, because the
proposed $46 million fiscal year 2008 is not sufficient to support
the National budget? Or, that’s a question I have—what is this re-
competition about?

Mr. GUTIERREZ. We haven’t really honed in on re-competition as
a solution. We obviously have to do a lot of thinking as to how to
make the $46 million go as far as possible. Understand that that’s
one-third of the total amount; there’s private sector and there’s
local money.
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But, we haven’t recommended re-competition as the course of ac-
tion. Again, we’d like to go back, think through this, and discuss
it with you once we have a better plan in place.

Senator REED. Well, thank you, Mr. Secretary.

Mr. GUTIERREZ. Thank you, sir.

Senator REED. Thank you, Madam Chair.

Senator MIKULSKI. Senator Kohl.

MANUFACTURING EXTENSION PARTNERSHIP

Senator KoHL. Thank you very much, Madam Chairman.

I'm wanting, also, to discuss the manufacturing extension part-
nership account with you, Mr. Secretary. It’'s—and perhaps you're
not fully familiar with it, because your job is so broad, so big, and
has so many different pieces to it, and I can understand that.

But, the manufacturing extension partnership has been a big
success, at a relatively low cost, at preserving and creating more
jobs in small and medium-sized manufacturing companies.

I'm very familiar with it in my State because it’s been a very ac-
tive program, it’s helped hundreds and hundreds of companies—
many of whom I've visited—and gotten personal experience in see-
ing what they've done and listened to the accolades expressed by
management, as well as those people who are MEP employees, go
on to companies, seen what they've done, seen the results that
they’ve produced in terms of increased efficiencies in these compa-
nies that have allowed these companies—in some cases—to come
back from near bankruptcy. But, in many cases, just to continue
to grow and produce sales and profits and employment. Our manu-
facturing jobs, which, of course, are critical and crucial for our
economy. It’s a success story, you know? It’s something that I
would hope that you would all talk about, and want to keep, at
least at its present level of funding, which is $106 million, roughly
$2 million per State.

And, as you indicate, it’s complemented by State funding, as well
as funding by the companies who use it. So, it’s not one of these
programs that we just sort of throw money at the wall, here at the
Federal level, and hope that it may do some good—it is funded, as
well, by the States, and the companies that use the service.

I went to a company in Wisconsin over the weekend, by coinci-
dence. And they’re a company that is presently using the MEP pro-
gram, and they just rave about how MEP has come in and helped
them to improve the efficiency of their business.

Now, in light of that, could you say something that would encour-
age us to believe that we’re not going to have to go back to the mat
again this year as we did last year and got the funding restored?
Several of us Senators—and, you know, we got—it was cut last
year and we got it restored to its funding level, and now here we
come back this year, and it’s cut in a similar fashion. And if we
have to, you know, we’ll fight like heck to get that funding back,
and I hope, successfully. But, it would be nice if we wouldn’t have
to do that. And, you know, I'd just like to hear something from you.

Mr. GUTIERREZ. I understand your concern, let me just say that.
We're constantly faced—and we do go through this, pretty much,
every year—we're constantly faced with the choice of where do we
allocate the money. And we have been—especially over the last sev-
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eral years—moving more and more toward what we believe is the
public sector’s role, which is basic research.

On the MEP, because we play a matchmaking-type of role, we
try to pair up private sector needs with consultants, that perhaps
we can continue to play that matchmaker role, more efficiently,
more productively, without giving up on the program. We’ve got the
network in place, that’s not going to go away. So, we want to keep
the program going, understand that it is operational in the sense
that, these are companies that are up and running, working with
consultants, trying to get better rates, trying to match up consult-
ants that are more suited with specific companies.

So, not giving up on the program, while being able to put more
money behind the long-term research. As you know, when we make
these choices, it never comes out perfectly, and there will be those
who are not satisfied with that. But, that’s sort of the thinking,
and there’s plenty of work that we need to do to get inside these
offices and understand, how can we serve our customers with less
money? My commitment to you is that I will do that and I will
spend time on that, and try to stretch it out as much as possible.

Senator KOHL. I'm listening, and I'm trying to understand and,
you know, and you speak very clearly and directly, which I appre-
ciate. But, here’s a program that works, Mr. Secretary. It works.
I'm, you know, sometimes we come to these sessions and you make
out a budget and you try and cut the fat off the bone, which, you
know—which, what we’re all wanting to do, the programs that
don’t work very well. But, I have not heard you say—or anybody
say—that this is not a program that works.

And when you have a program that works at a relatively modest
cost, particularly in keeping manufacturing from getting worse. Ex-
plain to me again, I mean, again—why try to knock this program
off, you know, off its stool? It works. I'm familiar with it in my
State and other States, and again—I don’t just listen to some pub-
lic relations (PR) people putting out a release, I've visited dozens
and dozens of companies that have used the MEP program, and
that it does work, in helping, and to become more efficient by
bringing in—as you know—experts who are federally funded, at
least, you know, they’re Federal employees, but they also get paid
by State and—and they come in and they do a job in making the
company more efficient and more effective and more profitable.

Well, I guess I'm—I don’t want to, I don’t want to ask you to re-
peat what you've already said. But [—I'm surprised. You're a per-
son who comes from the world of business, and so do I. And, I know
you're concerned about dollars, and dollars spent, and value return
for dollars spent and how important that is. And, I can tell you,
this is a really, really good program, and you need to be proud of
it. And that’s not to say, “I'm proud of it, but I'm cutting its budg-
et,” because those things don’t comport. If 'm proud of it, and it’s
a modestly funded program, then I'm not going to be cutting it.

And, so somewhere in your Department, somebody’s not very
proud of it, and somebody thinks it’s not a very good program. And,
I'm here to tell you—from my experience and my knowledge of the
program, Mr. Secretary, it is a good program. And it deserves your
sweat and effort to keep it funded at its currently modest level.



30

And with that, whatever you say, I will not respond and try to
be critical, but I'd like to hear one last comment from you, and
then I'll quit.

Mr. GUTIERREZ. What I will say is there isn’t a disagreement
that there’s a concept and an idea and a model that could work,
and that has worked. We have examples of projects where there
has been a success. Not all projects have been successful and, per-
haps these are outside of your State, or in other parts of the coun-
try. Our challenge is to focus our money on those projects that are
successful. We're trying to cut off the tail that isn’t successful, and
trying to get a lot better at putting the money behind those projects
that do have a return.

That’s what I would do with the $46 million, as opposed to the
$110 million, or $105 million. What we would try to do—is allocate
the money to projects that do have a return, because there are
some that don’t. I think our challenge is to identify those, and we
should have enough experience to have a better sense of which
ones those are.

I understand your concern. I don’t think there’s anything I could
say to convince you, but we do think about these things, and we
take up the challenge and we try to make the most of it.

Senator KOHL. Thank you.

Thank you, Madam Chair. Chairwoman.

Senator MIKULSKI. Thank you very much, Senator Kohl. We ap-
preciate the rigor of your questions, and you've expressed many of
ours.

Mr. Secretary, in the interest of your time and ours, we’re not
going to go to a second round of questions. We're going to submit
them—ask our colleagues to submit them in writing. And we know
that the international markets are rattled, and we have a second
panel, and we want to continue before the noon hour.

Colleagues will submit questions for the record, know that we
will have ongoing concerns raised by members. NOAA—why isn’t
it in the competitive agenda? How we can put it in? How we can
make sure the satellite program is back on track, the follow up on
the patents, we’ll be talking to Mr. Dudas in a minute or two, and
then also, the census, because we’re concerned about the security
issues at the Census, and also the fact that as of this moment, the
Director and the Deputy have resigned, and people are in an acting
category. And, as we get ready for 2010, which is going to come so
quickly, we’ve got to make sure that our census not only has the
technology, but the leadership to do it.

So, those would be the areas that I think we look forward to fol-
lowing up. So, thank you.

Mr. GUTIERREZ. Thank you.

Senator MIKULSKI. And, colleagues, we'll submit it for record.

Thank you very much, Mr. Secretary.

CENSUS DEPUTY DIRECTOR

Mr. GUTIERREZ. Madam Chair?
Senator MIKULSKI. Yes, sir.
Mr. GUTIERREZ. If I may?
Senator MIKULSKI. Yes, sir.
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Mr. GUTIERREZ. We have named Jay Waite the permanent Dep-
uty Director at Census. He is permanent, and we will bring the
person who will be nominated for the Director job as soon as we
have that person.

Senator MIKULSKI. Well, we look forward to that and working
with our authorizers for an expeditious confirmation. So that we’re
all going in the same direction.

Mr. GUTIERREZ. Thank you.

Senator MIKULSKI. Thank you very much, Mr. Secretary.

Mr. GUTIERREZ. Thank you very much.

Senator MIKULSKI. Until we meet again.

Mr. GUTIERREZ. Thank you, thank you.



NATIONAL INSTITUTE OF STANDARDS AND TECHNOLOGY

STATEMENT OF DR. WILLIAM JEFFREY, DIRECTOR

Senator MIKULSKI. Now the Chair calls to the table, as our Sec-
retary departs, the Director of NIST, Dr. Jeffrey. For the record,
it is the National Institute of Standards and Technology, and also,
Mr. Dudas, the head of the Patent Office.

We're really glad to see both of you. As you can hear the things
of the subcommittee, and the fact that we have such a bipartisan
commitment to innovation, and you’re, youre—you're part of the A-
team on this. Both, what you provide in terms of research, and also
service to the private sector, it’s a unique way that this country op-
erates, and then—that if we invent it, we gotta protect it. And you
know the challenges there. So, ours is not meant to be a school-
marmish hearing, but how do we get—help you get the results that
our country really needs this minute?

So, how about if we lead off with Dr. Jeffrey, and then, Mr.
Dudas, we’re going to turn to you, okay?

Dr. JEFFREY. Thank you, Chairman Mikulski, Ranking Member
Shelby, and members of the subcommittee.

I am pleased to present the President’s 2008 budget request for
NIST. This is a strong budget that will further enhance our ability
to support the measurement and standards needs of U.S. industry,
and universities.

NIST has a long history of being at the forefront of new innova-
tions, through our measurements and standards. In 2003, the Na-
tional Academy of Engineering identified the greatest engineering
achievements of the 20th century. NIST measurements and stand-
ards were integral to the successful development and adoption of
virtually every one. Nineteen retrospective studies of economic im-
pact show that on average NIST labs generated a benefit to cost
ration of 44:1 to the U.S. economy.

The high rate of return results from the fact that new measure-
ments or standards benefit entire industries, or sectors of the econ-
omy, as opposed to individual companies.

For example, NIST researchers recently developed new measure-
ment techniques that cut up to 80 percent of the cost and time for
industry to develop advanced materials. As one industry scientist
put it, “NIST scientists are reawakening a major element of cre-
ativity that analytical science almost lost.”

NIST also operates world-class user facilities. Last year approxi-
mately 2,000 researchers from 60 different industries leveraged the
NIST Center for Neutron Research, or the NCNR. A National
Academy of Sciences (NAS) report describes the NCNR’s capability
to image an operating fuel cell as “a considerable achievement,”
and “one of the most significant analytical advances in the fuel cell
realized in decades.” Industry scientists have stated that the re-

(32)
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search performed at the NCNR has allowed them to jump 5 years
ahead in fuel cell development.

To prepare for the future, NIST is working with industry to iden-
tify critical measurement barriers to innovation, evaluating its
physical infrastructure, forming new and strengthening existing
partnerships, and updating the ways it stimulates the knowledge
transfer from its labs to industry and academia.

The increased funding provided through the budget request will
directly support innovative advances in broad sectors of the econ-
omy, as well as improve the safety and quality of life of our citi-
zens.

For example, the research initiatives will speed the development
and foster the adoption of nano-technology products, and provide
the physical measurements to ensure their safety, accelerate the
revolutionary economic potential in exploiting unique properties of
the quantum world, provide confidence and reduce uncertainty in
measurements supporting global climate change models, reduce the
risk to communities, as they encroach on hurricane-prone coasts
and fire-prone wild land/urban interface regions, and enhance the
safety of new and existing structures from the catastrophic impact
of earthquakes.

To meet the demands for measurements at ever-smaller scales,
at faster rates, and with more accuracy, requires excellent labora-
tory and user facilities. The 2008 budget request, therefore, in-
cludes capacity and capability improvement at both our Boulder
campus, and the NCNR.

The budget request for MEP is identical to last year’s request,
and is a reduction of $58.3 million from the fiscal year 2006 en-
acted level. I recognize the difference in priority between the ad-
ministration and Congress regarding the Federal funding level for
the MEP program.

One thing you can be absolutely certain of—regardless of the
final appropriations, NIST will execute this program in the most ef-
fective manner possible, to support the Nation’s small manufactur-
ers.

No funds for ATP are requested in the President’s 2008 budget.
The 2006 enacted budget was consistent with the phase-out of the
program. Since the 2007 full year continuing resolution, however,
included funding for ATP, we will be initiating a new competition.

In summary, recent NIST measurements and standards research
have enabled innovations now embedded in the IPOD, body
armor—saving the lives of domestic law enforcement officers and
our service men and women overseas—and diagnostic screening de-
vices for cancer patients, making their treatment more targeted
and accurate. The results of NIST research can be found in vir-
tually every manufacturing and service industry.

PREPARED STATEMENT

For more than a century, NIST research has been critical to our
Nation’s competitiveness. The increased funding requested for
NIST will directly support innovations in broad sectors of the econ-
omy that will, quite literally, define the 21st century.

Thank you, and I'd be happy to answer any questions.
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Senator MIKULSKI. Thank you very much, Dr. Jeffrey, and we
will be asking you questions.
[The statement follows:]

PREPARED STATEMENT OF DR. WILLIAM JEFFREY

Madam Chair Mikulski, Ranking Member Shelby and members of the sub-
committee, I am pleased to appear before you today to present the President’s fiscal
year 2008 budget request for the National Institute of Standards and Technology
(NIST). This is a strong budget for NIST and it will further enhance NIST’s ability
to support the measurement and standards needs of U.S. industry and universities.
The fiscal year 2008 request of $640.7 million includes $594.4 million for NIST’s
core (encompassing NIST’s research and facilities) and $46.3 million for the Hollings
Manufacturing Extension Partnership. The budget for the NIST core represents an
11 percent increase over the President’s fiscal year 2007 request and a 21 percent
increase over the fiscal year 2007 continuing resolution (H.J. Res. 20) recently
signed by the President (Public Law 110-5). This funding supports NIST’s mission
to promote U.S. innovation and industrial competitiveness by advancing measure-
ment science, standards and technology in ways that enhance economic security and
improve our quality of life.

NIST’s Impact on Innovation and the Economy

NIST has a long history of being at the forefront of new innovations through our
high-impact measurements and standards. In 2003, the National Academy of Engi-
neering identified 20 of the greatest engineering achievements of the 20th century—
including automobiles, aircraft, lasers, computers, and the internet. NIST measure-
ments and standards were integral to the successful development and adoption of
virtually every one. Now NIST is paving the way for the greatest achievements of
the 21st century which are still yet to be imagined.

NIST’s measurement science and standards form part of the foundation upon
which innovation is built. Just as the Nation’s physical infrastructure (e.g., roads
or power grid) define the Nation’s capacity to build and transport goods—the Nation
has an innovation infrastructure which defines the Nation’s capacity to innovate.
And investment in long-term basic research like that done at NIST is an integral
component of the innovation infrastructure. As stated in the National Academy of
Sciences’ Rising Above the Gathering Storm, “The power of research is dem-
gnstrated not only by single innovations but by the ability to create entire new in-

ustries.”

NIST researchers are world leaders in their fields. They frequently arrive at the
“cutting edge” of science before anyone else. And once there, they partner with in-
dustry and academia to identify and overcome barriers that can slow or even halt
the progress of new innovations. With the proposed fiscal year 2008 budget, NIST
will continue developing the measurement and standards tools that enable U.S. in-
dustry to maintain and enhance our global economic competitiveness.

NIST continues to meet the Nation’s highest priorities by focusing on high impact
research and investing in the capacity and capability of our user facilities and labs.
This emphasis is validated by the high rate of return to the Nation that the NIST
labs already have demonstrated. Nineteen retrospective studies of economic impact
show that, on average, NIST labs generated a benefit-to-cost ratio of 44:1 to the U.S.
economy. The high rate of return results from the fact that new measurements or
standards benefit entire industries or sectors of the economy—as opposed to indi-
vidual companies.

NIST supports U.S. innovation and economic competitiveness primarily through
its measurements, standards, and national user facilities. Recent NIST successes
highlight the importance of each of these critical components and illustrate how
NIST’s labs are able to return such a large benefit to the Nation:

Measurements.—NIST researchers recently developed new measurement tech-
niques that allow for rapid and cost-effective assessments of advanced materials
that are used in a range of products from new detergents to improved adhesives for
next-generation electronics. Previously, it could cost industry $20 million to develop
and understand the characteristics of one new material. With this NIST measure-
ment advance, the cost and time are estimated to have been cut by 80 percent. To
facilitate the transfer of this technique to industry, NIST organized an open consor-
tium now consisting of 23 members that are learning to use and adapt these new
measurement techniques. As a scientist from Honeywell International put it,
“. . . NIST offers an invaluable resource to show what can be done, and how to go
about it. NIST Combinatorial Methods Center scientists are reawakening a major
element of creativity that analytical science almost lost.”
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Standards.—Nanotechnology has the potential to revolutionize manufacturing.
And one of the most promising nanomaterials is the carbon nanotube. Carbon
nanotubes have unique electronic and mechanical properties that lend themselves
to a variety of applications, ranging from the development of stronger and lighter
materials to nanowires and transistors for miniature electronics. Regardless of the
potential application, the quality of the materials is paramount. Unfortunately, cur-
rent production techniques for carbon nanotubes result in products with high levels
of uncertainty in their quality and uniformity. To address this concern, NIST is cur-
rently developing a carbon nanotube reference material. This reference material,
when deployed, can be used by any nanotube manufacturer to validate their prod-
uct’s quality, purity, and consistency and accelerate the adoption of carbon
nanotubes into more sophisticated devices.

National User Facilities.—NIST operates world-class user facilities that benefit
the entire U.S. research community. Last year, approximately 2,000 researchers
from 60 different industries across the country leveraged the NIST Center for Neu-
tron Research (NCNR). One recently developed application of the NCNR was to
image the interior of operating fuel cells to help improve the efficiency and dura-
bility of these devices. Large and small companies involved in the manufacture or
use of hydrogen fuel cells, including General Motors, Daimler-Chrysler, Dupont, and
PlugPower, have benefited from this new capability. The NCNR is the premier facil-
ity in the world providing this capability. A National Academy of Sciences report
describes the NIST efforts in regards to fuel cell technologies as “. . . a consider-
able achievement and one of the most significant analytical advances in the mem-
brane fuel cell realized in decades. The NIST facility offers the entire fuel cell com-
munity unique research opportunities that previously eluded them.” Industry sci-
entists have stated that the research performed at the NCNR has allowed them to
jump 5 years ahead in terms of fuel cell development.

The President recognized NIST’s critical role for the Nation as part of the Amer-
ican Competitiveness Initiative (ACI). The ACI describes NIST as: “. . . a high-le-
verage Federal research agency that performs high-impact basic research and sup-
ports the successful technical translation and everyday use of economically signifi-
cant innovations.” Under the ACI, overall funding for NIST’s core, the National
Science Foundation, and the Department of Energy’s Office of Science is together
slated to double by 2016.

Preparing for the Future

The 21st century will be defined by technology innovations that fundamentally
change the products and services available, the way they are manufactured and pro-
vided, and the impact on our quality of life. These advances will arise from basic
research now beginning in, for example, nanotechnology, quantum science, and al-
ternative energies—all areas in which NIST has a strong and increasing focus with
its investments.

The goal of increasing physical sciences research at NIST (along with that sup-
ported by the National Science Foundation and the Department of Energy’s Office
of Science) provides a unique opportunity to strategically establish the programs,
plans, and infrastructure that will more than double the impact that NIST has on
the economy. To prepare for the future, NIST is working with industry to identify
critical measurement barriers to innovation, evaluating the capacity and capability
of NIST’s physical infrastructure, forming new and strengthening existing partner-
ships, and updating the ways it stimulates the knowledge transfer from its labs to
industry and academia.

For example, over the past year, NIST worked with over 1,000 experts from in-
dustry and universities to identify measurement barriers to innovation in a number
of critical industry sectors. Over 700 technical barriers were identified, analyzed,
and documented in a report. NIST is now in the process of working with industry,
universities, and other government agencies to address many of these identified bar-
riers over the coming years.

In terms of facilities, NIST has conducted a rigorous evaluation of its laboratory
capacity and capabilities on its Boulder, Colorado, campus. This review found facili-
ties’ shortfalls in our ability to meet both current and projected industry and univer-
sity needs in a number of important areas. Examples include the high-speed and
high-frequency measurements required for electronics, defense, and homeland secu-
rity; measurements and tests at the single atom level; and improved methods for
measuring time, an area expected to vastly improve navigation and positioning sys-
tems. Each technical area was evaluated in terms of necessary laboratory conditions
(to include stability of temperature, vibration, and humidity, as well as air cleanli-
ness). As a result of this assessment, new laboratory space to meet the nation’s
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needs well into the 21st century is proposed in the fiscal year 2008 budget (Boulder
Building 1 Extension).

NIST also serves industry and academia by being a steward of world-class user
facilities. As part of the ACI, NIST identified two important opportunities first
called out in the fiscal year 2007 budget and enhanced in the fiscal year 2008 budg-
et—increased capacity and capability of the NIST Center for Neutron Research and
creation of the NIST Center for Nanoscale Science and Technology. Both of these
facilities are designed to stimulate progress in support of our Nation’s economic
competitiveness.

The ACI provides NIST the opportunity to further promote U.S. innovation and
industrial competitiveness. With focused, world-class research and facilities, NIST
will have a greater impact on the 21st century economy than it did even over the
past century.

Fiscal Year 2008 President’s Budget

The increased funding provided through the fiscal year 2008 request will directly
support innovative advances in broad sectors of the economy as well as improve the
safety and quality of life for our citizens. The following table summarizes the pro-
posed fiscal year 2008 budget. In this table we show both the fiscal year 2007 Presi-
dent’s budget and the fiscal year 2007 continuing resolution (Public Law 110-5) for
comparisons as different baselines.

BUDGET SUMMARY SHOWING BOTH FISCAL YEAR 2007 PRESIDENT'S REQUEST AND PUBLIC LAW
110-5 AS BASELINES

[In millions of dollars]

Fiscal Year 2007 Change Between Change Between

Fiscal Ygar 2007 Continuing Resolution Fiscal Ygar 2008 Fiscal Year 2008 Fiscal Year 2008

President’s Request (Public Law 110-5)1 President’s Request azngoglsRc:[IluY:;r and lpil[h)ll% Law
STRS (Labs) ...cccouuuveer 467.0 432.8 500.5 +33.5 +67.7
CRF (Facilities) .......... 68.0 58.7 93.9 +25.9 +35.2
Core Subtotal .... 535.0 491.4 594.4 +59.4 +102.9

[TS (MEP + ATP)

Subtotal 46.3 183.6 46.3 —1373
TOTAL e 581.3 675.1 640.7 +59.4 —344

1Totals for fiscal year 2007 do not include the 50 percent of the pay raise that was included in Public Law 110-5.

The fiscal year 2008 budget was formulated with the fiscal year 2007 President’s
request as the baseline. Since Public Law 110-5 provides a smaller budget for the
NIST core (STRS and CRF) than the fiscal year 2007 President’s request by $43.6
million, some proposed initiatives in fiscal year 2007 that will not receive full fund-
ing are implicitly contained within the President’s fiscal year 2008 request. New ini-
tiatives and program increases are described in more detail below:

Scientific and Technical Research Services (STRS)

Enabling Nanotechnology From Discovery to Manufacture (+$6 Million)

The potential market for products containing nanomaterials is estimated at over
$1 trillion by 2015. Because of their small size—a thousand times thinner than a
human hair—nanoscale products require entirely novel ways to characterize their
physical properties and fully exploit their unique characteristics in the manufacture
of new products.

In fiscal year 2007, NIST began a major initiative to address the measurement
barriers hindering rapid development of nanotechnologies. A new NIST Center for
Nanoscale Science and Technology (CNST) has been established that combines both
research and a state-of-the-art nanofabrication and nanometrology user facility.

The research initiatives proposed in fiscal year 2008 will build on recent NIST ad-
vances by:

—Developing ways to measure strength, stress, strain, optical, and electronic
properties of nanostructures to improve processes and understanding of failure
mechanisms;

—Creating three-dimensional, high-resolution imaging methods that reveal details
of structure, chemical composition, and manufacturing defects and allow re-
searchers to view nanostructures as they interact with their environment;
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—Simulating nanoscale phenomena with computer models to allow economical de-
velopment of production methods for complex nanodevices; and

—Producing the measurement techniques required to address the interagency ef-
forts to characterize nanotechnology impacts to our health, safety, and environ-
ment.

Measurements and Standards for the Climate Change Science Program (+$5
Million)

The climate is changing. Determining how fast it is changing, and understanding
the complex relationships between all the environmental variables is a critical objec-
tive of the U.S. Climate Change Science Program. Many different climate moni-
toring systems in space, in the air, and on the ground are currently monitoring solar
output as well as trapped and reflected heat by the Earth’s atmosphere. These sys-
tems are operated by many countries and research groups. Establishment of abso-
lute calibration and standard references will allow accurate intercomparisons of
these systems, will help identify small environmental changes occurring over many
ylears, and will reduce uncertainties in the data input to global climate change mod-
els.

With the proposed fiscal year 2008 funding, NIST will, working in coordination
with other agencies, develop:

—An international irradiance measurement scale to be used in rigorously cali-
brating satellite light intensity instruments prior to launch to ensure sufficient
accuracy to allow valid comparisons among results from different instruments
or from data sets taken over different periods of time;

—New instrument design strategies and quality assurance programs to optimize
accuracy and stability of satellite-based irradiance measurement systems;

—Techniques for generating specific types of aerosols in the laboratory, measuring
aerosol optical and physical properties, and for simulating aerosol properties
that cannot yet be measured in the laboratory; and

—A database of critically evaluated data on aerosol properties collected at NIST
and elsewhere.

Enabling Innovation Through Quantum Science (+$4 Million)

Unlike the laws of physics that govern our “every day” world, the laws of physics
that govern the quantum world of atoms, electrons, and light particles are fun-
damentally different. These quantum particles are able to interact in ways that ac-
cording to human experience would seem impossible. For example, a quantum par-
ticle can actually be in two different places simultaneously.

Conceptualizing these phenomena is difficult to say the least, but developing ways
to exploit them for the development of technologically significant innovations is even
more challenging. NIST, however, has world-class scientists who are leaders in the
emerging field of quantum information science. Three NIST scientists have won
Nobel Prizes in the last 10 years based on their work in this field. Many of the best
minds in physics today believe that applications of quantum science will transform
the 21st century just as integrated circuits and classical electronics revolutionized
the 20th century.

The proposed fiscal year 2008 initiative will build upon NIST’s significant exper-
tise in this area, and leverage the collaborations established in the recently created
Joint Quantum Institute between the University of Maryland, NIST, and the Na-
tional Security Agency. NIST proposes to accelerate the potential of the quantum
world for enhancing our nation’s competitiveness through research into:

—Quantum “wires” that use “teleportation” techniques to reliably transport infor-

mation between the components of a simple quantum computer;

—Quantum memory analogous to the random access memory of today’s computers
to allow more complex logic operations;

—Quantum conversion processes that transfer information from one form of quan-
tum information to another (for example, ways to transfer information about
the quantum characteristics of an atom to a photon); and

—Quantum based measurement tools such as optical clocks and single electron
counters.

Disaster Resilient Structures and Communities (+$4 Million)

The past few years have reminded us that both natural hazards—including ex-
treme winds, storm surge, wildland fires, earthquakes, and tsunamis—as well as
terrorist actions, are a continuing and significant threat to U.S. communities. The
disaster resilience of our physical infrastructure and communities today is deter-
mined in large measure by the building codes, standards, and practices used when
they were built. Many of these legacy codes, standards, and practices—which have
evolved over several decades—are oversimplified and inconsistent with current risk
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assessments. As construction and rebuilding costs continue to rise, there is increas-
ing recognition of the need to move from response and recovery to proactively identi-
fying and mitigating hazards that pose the greatest threats.

The proposed fiscal year 2008 initiative will, working in coordination with other

agencies, develop:

—Standard methods to predict losses, evaluate disaster resilience, and estimate
cost-to-benefit of risk management strategies at the community and regional
scales that local officials can use to evaluate and mitigate risks via land-use
planning and practices;

—Decision support tools to modernize codes, standards, and practices consistent
with the risk;

—A validated “computational wind tunnel” for predicting extreme wind effects on
structures; and

—Risk-based storm surge maps for the design of structures in coastal regions.

National Earthquake Hazards Reduction (+ $3.25 Million)

Many earthquakes strike without warning. Within the United States, more than
75 million people are located in urban areas considered to be of moderate to high
risk of earthquakes. Just the economic value of the physical structures within these
regions—not including the potential loss of life and economic disruption—is valued
at close to $8.6 trillion. To address this threat Congress has provided longstanding
support for the National Earthquake Hazards Reduction Program which NIST co-
ordinates across the Federal government.

This initiative will enhance the safety of:

—New structures by establishing and promoting performance-based standards for
entire building designs and by accelerating the adoption of basic research into
the model building codes, standards, and practices; and

—Existing structures through research on actual building performance in earth-
quakes; developing structural performance models and tools; and establishing
cost-effective retrofit techniques for existing buildings.

Construction of Research Facilities (CRF)

Building 1 Extension (B1E)—Enabling Sustained Scientific Advancement and
Innovation (+$28 Million)

When President Eisenhower dedicated the NIST facilities in Colorado in 1954, no
one imagined that half a century later scientists would be manipulating matter
atom-by-atom. Such technological advances require increasingly complex and dif-
ficult measurements—to be able to observe, characterize, and create structures at
ever smaller spatial scales. As the structures shrink in size, small fluctuations in
temperature, humidity, air quality, and vibration begin to distort the results. We
are now at the point where laboratory conditions are inhibiting further advances in
some of the most promising areas of research for the 21st century.

The $28 million proposed in the fiscal year 2008 budget will leverage previously
proposed funds ($10.1 million) in the fiscal year 2007 budget to construct state-of-
the-art laboratory space that will meet the stringent environmental conditions re-
quired for 21st century scientific advances. An additional $38.1 million will be need-
ed in fiscal year 2009 to complete the project. With a total cost of $76.2 million, the
Building 1 Extension is the most cost-effective approach to enabling world-class
measurement science in support of some of the country’s most important economic
sectors.

NIST Center for Neutron Research (NCNR) Expansion and Reliability Im-
provements (+$19 Million)

The NCNR is widely regarded as the most scientifically-productive and cost-effec-
tive neutron facility in the United States, and serves more scientists and engineers
than all other U.S. facilities combined. Neutron scattering techniques, in which
beams of neutrons are used as probes to see the structure and movements of mate-
rials at the smallest scales are critical in a wide range of applications that will de-
fine the 21st century including nanotechnology, alternative energies, and under-
standing the structure of biological molecules. Because of the unique properties of
neutrons for probing materials and their applications to some of the most advanced
technologies, a significant shortage of neutron beam capacity and capability exists
in the United States to satisfy the demands of industry and academia.

This initiative begun in fiscal year 2007 is the second-year of a planned 5-year
program to expand significantly the capacity and capabilities of the NCNR. The pro-
gram includes the development of a new neutron cold source together with a new
hall to house the guide tube, modernization of the control system, and five new
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world-class neutron instruments. The specific fiscal year 2008 funding will complete
construction of the new guide hall.

Industrial Technology Services

Hollings Manufacturing Extension Partnership (MEP) ($46.3 Million—No
Change from Fiscal Year 2007 President’s Request; —$58.3 Million From
Public Law 110-5)

The MEP program is a partnership between the Federal Government and local
officials to provide assistance to small and medium sized manufacturers around the
country. Surveys taken of companies 1 year after receiving MEP assistance indicate
a significant financial benefit accrued to the individual company.

The Federal Government is an important partner in the MEP program. Specifi-
cally, the Federal Government:

—Develops new services and programs in response to the evolving manufacturing

environment and propagates them throughout the network;

—Evaluates and ensures high-quality performance of every member of the net-

work; and

—Ensures that small manufacturers remain the focus of the effort.

The above Federal role can be accomplished within the requested budget. The re-
duction of Federal funds to the local centers may have to be compensated through
a combination of increased fees derived from the benefits accrued by individual com-
panies and cost-savings in the operations of the centers.

Advanced Technology Program (ATP) (30—No Change From Fiscal Year 2007
President’s Request)

No funds for ATP are requested in the President’s fiscal year 2008 budget. The
fiscal year 2006 enacted budget and the 109th Congress’ House mark and Senate
Appropriations committee mark were consistent with the phase-out of the ATP pro-
gram. The last new awards were made in 2004 and sufficient funds were available
in the carryover to complete all awards and provide government oversight.

The fiscal year 2007 Continuing Resolution (Public Law 100-5) recently signed by
the President included funding for the ATP program. NIST will work with Congress
to ensure the funds are executed in the most effective manner to promote U.S. in-
dustry’s competitiveness.

Summary

Measurements and standards are the bedrock upon which any economy stands.
Our founding fathers recognized this. The Constitution assigns the Federal Govern-
ment responsibility to both issue money and to “fix the standards of weights and
measures.” The two are actually more similar than they might seem at first glance.

All economic transactions rest fundamentally on trust—trust between two parties
that a given amount of something is worth a given amount of something else. Help-
ing to create that trust for innovative new technologies is the common theme that
runs through all of NIST’s proposed fiscal year 2008 research initiatives. Each helps
build a missing or inadequate measurement base—a rigorous, accepted way of quan-
titatively describing something—that improves confidence in scientific results or im-
proves the quality, reliability or safety of innovative products. Recent NIST meas-
urements and standards research have enabled innovations now embedded in the
iPod, body armor currently saving the lives of domestic law enforcement officers and
our service men and women overseas, and in diagnostic screening devices for cancer
patients making their treatment more targeted and accurate. The results of NIST
research can be found in virtually every manufacturing and service industry.

For nearly 106 years, NIST research has been critical to our Nation’s current and
future competitiveness. The increased funding in the President’s fiscal year 2008
budget for the NIST core will directly support technological advances in broad sec-
tors of the economy that will quite literally define the 21st century—as well as im-
prove the safety and quality of life for all our citizens.
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Senator MIKULSKI. Mr. Dudas, why don’t we welcome you, and
look forward to hear from you and your protecting intellectual
property.

Mr. DubpAs. Thank you, Madam Chairwoman.

Thank you ranking member Shelby, and Senator Alexander.

I appreciate this opportunity to share with you the things we’re
doing at the USPTO, and I also recognize I have a responsibility—
and it’s even clearer now—a responsibility to the employees of the
USPTO to do a better job, not only talking about the challenges we
face, but communicating the successes that our employees have
had at the USPTO. So, I really do welcome this as an opportunity.

And with that, I think I'll just cut to the chase and say, on behalf
of the 8,500 of my colleagues at the USPTO, I'm truly proud to re-
port that the women and the men of the USPTO delivered results
in 2006 in, literally, record proportions. Last year, the USPTO set
11 all-time agency-wide records, including the highest quality in
the history in trademarks, the second highest quality in history in
patents, the highest production in history in both patents and
trademarks, the highest hiring of examiners in history, in both pat-
ents and trademarks, the highest electronic processing, and elec-
tronic filing in history in both patents and trademarks, and allow-
ing more examiners than ever before to work from home. Eighty-
five percent of trademark examiners, and 500 new patent exam-
iners were working from home last year.

In 2006, we were also chosen by Business Week magazine as one
of the best places in America to launch a career, and we were fea-
tured in Business Week magazine as a premier place to round out
one’s career. One of our examiners, who is 66 years old was fea-
tured in Business Week as, again, a place to round out your career.

And USPTO examiners not only succeeded on behalf of the
United States on protecting innovation, they succeeded personally
and professionally. Sixty percent of all patent examiners, and 70
percent of all trademark examiners exceeded their goals in produc-
tion and quality, or production or quality, and received an addi-
tional bonus for exceeding those goals.

Thanks is owed, first and foremost, to these loyal and determined
employees of the USPTO, and in our office hangs a banner, seven
stories high, that says, “Celebrating 2006, Our Record-Breaking
Year.” We held an 8,500 person, all-hands celebration, where senior
executives served the rest of our colleagues a thank you lunch, a
well-deserved thank you lunch, for breaking those records.

Simply put, these results would not have been possible without
this subcommittee allowing all innovators’ fees to be used to fund
determination of their innovations. The years 2005 and 2006 were
the first 2 years in more than 15 years, that the USPTO operated

(40)
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under full funding, and the difference has been dramatic. Since
Congress passed the Government Performance and Results Act to
hold Government agencies accountable and report their metrics,
and hold them accountable, the USPTO, on average, had only met
about 25 percent of their key goals.

Under the Government Performance and Results Act, just last
year, after full funding, an appropriate strategic plan, new methods
in place, responding to some of the reports you've mentioned, we
moved to 90 percent of our goals met. There’s one we missed, we
should meet it, we should be at 100 percent of our key goals, and
our overall goals, we’ve met 94 percent of.

In 2007, you again provided full funding, and we look forward to
working with this subcommittee, to make this a permanent policy.

This subcommittee has helped the USPTO come a long way, but
as you point out, there are real challenges that lie ahead. Con-
tinuing to attract and retain the finest public servants is a growing
challenge. Our employees are at the heart and soul of our intellec-
tual property system, and we need to do everything we can possibly
do to ensure they have an environment of respect, and an environ-
ment of opportunity.

The Business Week magazine article I talked to before, reported
that the most favored employers in the United States—not the av-
erage, but the most favored employers in America—are losing
about one-third of their new hires within the first 3 years of em-
ployment. The USPTO is experiencing similar attrition in the first
3 years. And with the record hiring we have done, that pushes our
overall attrition to slightly above what the average has been.
That’s something we need to, again, focus more on, and I can share
with you some of the things we’re doing.

The pendency of application also continues to be a challenge. De-
spite record-level hiring, and record-level production increases in
both patents and trademarks last year—19 percent increase in
trademarks, and a 17-percent increase in patents, in terms of pro-
duction—and an already demanding environment for examiners,
we continue to receive applications at a record that exceeds our ca-
pacity to examine. We’ve simply broken records in the number of
applications we've received for over 20 years now.

The answers there lie, in large part—and I think this is some of
what we’ll talk to you about in the plan—in asking for more and
better information. Not just from our examiners—we recognize that
the USPTO owes a whole lot, and that our examiners are the finest
in the world—but we need to get more and better information from
applicants themselves, and from the public at large. And those are
some of the strategies that can increase productivity, and increase
production.

To that end, I'd like to share with you that we introduced a sys-
tem of accelerated examination last year. Under this program, for
those applicants—any applicant, any technology, from anywhere—
who want quick turnaround, the USPTO now offers a complete ex-
amination within 12 months. An applicant can literally reduce
their time to 12 months as of August 26, 2006.

In exchange for this quick turnaround, we don’t ask for a whole
lot more money, but what we ask is that applicants file a complete
application. That they give us meaningful and quick turnaround.
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That they file electronically, so things can be more efficient. And
importantly, they give us search reports and information that will
help our examiners become more efficient and more proficient.

The first application to be completed under this program will
issue this month, and it will issue in less than 6 months.

Thank you, again, for this opportunity to discuss the progress the
USPTO has made, and importantly, the challenges that we still
face. I look forward to working with this subcommittee to make the
best intellectual property system in the world even better.

Please accept my invitation—if you have an opportunity—to
come down and visit the USPTO, an open invitation to any and all
of you to meet with the examiners, to share in the success. I can
just tell you, anecdotally, the very best ideas we’ve had have come
from opening communication more with employees, the people who
are on the ground, doing the work, who have the very best ideas.
And I think that’s where you’ll find the solutions that youre look-
ing for.

Thank you.

PREPARED STATEMENT

Senator MIKULSKI. Thank you very much, Mr. Dudas, and also
Dr. Jeffrey.
[The statement follows:]

PREPARED STATEMENT OF JON W. DUDAS

Chairwoman Mikulski, Ranking Member Shelby, and members of the sub-
committee: Thank you for this opportunity to appear before you to discuss the
United States Patent and Trademark Office’s (USPTO) operations, programs and
initiatives and the President’s fiscal year 2008 budget request to fund those efforts.

I first want to take this opportunity to thank this subcommittee and your col-
leagues on the House side for ensuring that our current fee schedule remains in ef-
fect for fiscal year 2007. We look forward to working with you to make that fee
schedule permanent.

We are also pleased that the fiscal year 2008 budget request gives the USPTO
full access to the $1.9 billion in fees we expect to collect. This is the fourth consecu-
tive year that the President’s budget recommends full access to collected fees, and
we appreciate the continued congressional support for that funding level.

Full access to user fees allows the USPTO to continue our successful model of dis-
ciplined focus on real measures that enhance quality and increase production, in-
crease hiring and training, promote electronic filing and processing, provide
telework opportunities for our employees and improve intellectual property protec-
tion and enforcement domestically and abroad.

As we entered the 21st century, the USPTO faced a number of challenges, all of
which are well known to the subcommittee. We did not have access to all of our
fee collections, our workload in patents was growing at record and unanticipated
rates, and there existed the perception that patent examiners did not produce high
quality work while management ignored the growing backlog of patent cases and
acted to erode employee morale. Indeed, 6 months before I entered the USPTO as
the Deputy Under Secretary, this subcommittee had communicated its strong con-
cerns with the agency in its report:

“The ability of the administration to formulate an adequate budget for the PTO
is complicated by two factors. First, the agency historically has formulated an incre-
mental budget based on the previous year’s budget, and does not provide the com-
mittee with a thorough business plan that demonstrates how resources will be used
and what results will obtain. Second, PTO management has not been sufficiently
innovative. * * * Finally, the committee lacks full confidence in the information
provided to it by PTO management regarding its needs and performance.” Senate
Report 107—42.

This subcommittee’s concerns weighed heavily on the USPTO. As Deputy to
Under Secretary Rogan, and upon assuming responsibility for the USPTO as Under
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Secretary in January 2004, I made commitments to the administration, the Con-
gress, our stakeholders and my dedicated colleagues at the USPTO to address these
issues. I made specific promises, namely, that: we would make quality our number
one priority; we would control pendency by increasing production; we would “hire
more, train better, retain better and telecommute”; we would make patent proc-
essing fully electronic; we would protect the U.S. intellectual property system and
American interests internationally; and we would reaffirm the USPTO’s credibility
within the administration and with the Congress.

We made promises, and we have kept those promises. Thus, I am pleased to be
able to share with you today the real, measurable successes the USPTO has
achieved. The women and men of the USPTO, my colleagues, delivered results in
record proportions in fiscal year 2006. Last year, the USPTO set 11 all-time agency
records, including: highest quality in history, highest production in history, highest
hiring of examiners in history, highest electronic processing and electronic filing in
history and allowing for more examiners than ever to work from home-saving them
precious time and the rest of us space on the roads. In 2006, we were also chosen
by Business Week magazine as one of the best places in America to launch a career.
I can further promise you that the men and women of the USPTO will not rest on
our accomplishments while we have so many things we still want to achieve.

This subcommittee has made USPTO’s recent successes possible. This is our third
year operating under the new patent and trademark fee schedule, which provides
funding appropriated by the subcommittee. The reliable fee schedule permits us to
finance the initiatives—particularly initiatives requiring long-term planning and
commitment—so necessary to providing and maintaining reliable, functioning sys-
tems. Without your support, we would not be able to function in a business-like
manner and achieve these results.
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Results Act of 1993

Our success has been accomplished in the following manner. We have spent the
last 4 years concentrating on meeting or exceeding objective measures, as required
by the Government Performance and Results Act of 1993 (See chart above).

This requires continual assessments that identify system-wide process improve-
ments. We use relevant metrics and measures to gauge progress and as early warn-
ing of deviations that indicate a need for process adjustment. Our record reflects the
hard work and sound decisions of more than 8,000 USPTO employees. We are now
seeing the results of their efforts.

Quality
We have focused our attention on improving quality. Public confidence in the
quality of our patent grants and trademark registrations is critical. Confidence is

earned, and we do not take it for granted. At the USPTO, we believe the essential
components of quality are accuracy and consistency. We must ensure that allowed
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applications meet both statutory and regulatory standards, thus providing the cer-
tainty that enhances competition in the marketplace. We must not allow the need
for timeliness to adversely impact the requirement for quality. Last year, despite
receiving a record level of patent applications, we achieved the highest patent allow-
ance compliance rate in nearly a quarter century at 96.5 percent. Our trademark
organization had a final compliance rate of 96.4 percent—the best rate since we
began measuring quality.

Human Resources

In September 2006, Business Week identified the USPTO as one of the best places
in America to launch a career. The USPTO has also been lauded by Families maga-
zine as one of the best places in the Washington, DC area to work if you have a
family. These results are due in part to the fact that the USPTO seriously addressed
the audit findings involving our past human resources practices.

We are now attracting and hiring record numbers of employees—at a rate of 1,200
new patent examiners a year. We started a new, university style approach to train-
ing, which allows us to deliver intensive, balanced and long-term training to newly-
hired examiners. We now offer bonuses to hire and retain talented engineers and
scientists in certain critical fields.

An achievement of which we are also proud is the number of patent examiners
who have joined their trademark counterparts in working from home. Our 10 year
old Telework program is the gold standard and has proven to be a key quality-of-
life benefit for increasing employee morale and retention, and now 500 patent exam-
iners per year have chosen this route.

In 2006, we also had the first ever management conference for all of the USPTO’s
800 managers. For 2 days, our managers attended seminars and collaborated on
best practices of how to best manage the highly skilled and dedicated workforce at
the USPTO. On November 1, 2006, we also held an agency-wide “thank you” event
for all of the USPTO’s 8,000 plus employees. Senior executives served lunch and
thanked our colleagues for making 2006 a record-breaking year. At the management
lfoflvel, we also have started to implement our long-term Strategic Human Capital

an.

Electronic Government

Our commitment to e-Government has been unequivocal. In March 2006, we un-
veiled “EFSWeb,” the first-ever, user-friendly, Internet-based patent application and
document submission system. Since last March, electronic filing of patent applica-
tions has skyrocketed from the 1 percent rate of fiscal year 2005, to almost 40 per-
cent filings today. In other words, in less than a year, almost 40 percent of our pat-
ent applications are now filed electronically, via the Internet. Last year, 94 percent
of trademark applications were filed electronically, and we recently celebrated re-
ceipt of electronic trademark application number 1,000,000.

International IP

On the global level, we continue spreading the word about protecting and respect-
ing intellectual property, both domestically and internationally. We are fully en-
gaged in the Bush Administration’s Strategy Targeting Organized Piracy (STOP!) in
the fight against piracy and counterfeiting around the world. We hold intellectual
property awareness conferences, with a focus on small-businesses, all around the
country. More than 90 percent of the attendees have rated these programs as good
or excellent, and it has been described by at least one participant as “the best use
of my taxpayer dollars.” Some of our conferences focus exclusively on doing business
in China, from an intellectual property perspective.

The USPTO has the lead for the United States in discussions and negotiations
to strengthen global intellectual property protection throughout the world. We oper-
ate the Global Intellectual Property Academy, which offers intensive patent, trade-
mark, copyright and IP enforcement training for foreign government officials and
private-sector representatives from around the world. Finally, we have placed intel-
lectual property experts in Brazil, China, Egypt, India and Thailand, to advocate for
meroved intellectual property protection that benefits all, including our American

usinesses.

Production and Productivity

The rate of filing of applications in the United States continues to break records
every year. The USPTO’s core business continues to grow at a steady pace. In fiscal
year 2006 we received 419,760 UPR (utility, plant and reissue) patent applications
and expect an increase of 7 percent in fiscal year 2007 followed by an anticipated
annual increase of 8 percent in fiscal year 2008 through fiscal year 2012. In the
trademarks area, we received 354,775 applications and expect an increase of 6 per-
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cent in fiscal year 2007 followed by an 8 percent increase in fiscal year 2008. Trade-
mark applications are anticipated to increase by 7 percent in fiscal year 2009 and
increase 6 percent each year from fiscal year 2010 through fiscal year 2012.

This is a strong sign of growing innovation and investment in the United States,
but it also represents potential strains on the system. The USPTO has the highest
productivity of any major IP office in the world. The USPTO processes and examines
more patent applications and more trademark applications than any other office in
the world. Based on the latest statistics, the USPTO also has the lowest pendency
of any other major office in the world. In addition, 2006 was a record year for pro-
duction—from 2005 to 2006 production increased 18 percent in trademarks and 16
percent in patents.

Even with the success we have had increasing production and hiring, the volume
of patent applications continues to outpace our capacity. Even with 1,200 new hires
each year through 2012, pendency, which averages about 31 months now, will be
nearly 39 months in 2012. Of course, hiring is critical—without that plan, pendency
would be more than 50 months in 2012. However, as this subcommittee has noted,
hiring alone is simply not enough. As a result, the USPTO’s Strategic Plan released
this year places a high emphasis on increasing productivity in the USPTO and in
patent systems throughout the world by leveraging the work that is being done in
other offices, by applicants themselves and from interested parties in the public.

While increasing productivity, we must take into account the incredible demands
placed upon our examiners to issue on the highest quality results in an increasingly
demanding world. The inventions for which patent protection is sought are becom-
ing more technically complex. Complex technologies take more time to examine and
make up an ever-greater percentage of applications. For the average application, an
examiner now has to review 50 percent more claims and 300 percent more back-
ground literature. At the same time, the mix of more experienced, more productive
examiners to less experienced, less productive examiner varies every year, as does
the production loss to train new examiners. For these reasons, patent productivity
(the number of patent applications examined per examiner per year) has been stead-
ily decreasing from 101 in 1993 to 78 in 2006.

These are challenges that we can and will overcome. In trademarks, the USPTO
increased productivity by 7 percent in fiscal year 2006 after negotiating a new per-
formance plan. Although the trademark examiners union expressed good faith con-
cerns that the vast majority of trademark examiners would fail under increased pro-
duction and quality requirements, examiners flourished when given this opportunity
to succeed—70 percent of trademark examiners earned a production bonus and the
number of trademark examiners who received an “Outstanding” or “Commendable”
rating grew by nearly 10 percent.

We are adopting a number of strategies in the patents area as well. The USPTO
expects to increase productivity in patents by offering examiners more opportunities
to determine their workload and achieve higher bonuses. The USPTO is piloting a
voluntary flat goals program for patent examiners that builds upon the successful
system in trademarks.

We are trying a variety of innovations, including a new offering for the public,
called “Accelerated Examination.” Under this program, which began August 26,
2006, for those applicants who need or want quick turn around, the USPTO offers
a complete examination within 12 months. In exchange for this quick turn around,
applicants must file a complete application, agree to telephone interviews and accel-
erated response periods, must file and prosecute their application electronically and
must provide more information about the application to the USPTO in the form of
a search and a support document. The first application to be completed under this
program was filed on September 29, 2006 and will issue on March 13, 2007 (less
than 6 months from date of filing).

While the significant growth in patent and trademark applications indicates that
innovation and entrepreneurship are alive and well, it presents our agency with a
variety of challenges. We plan to use the following strategies to address these chal-
lenges which are included in USPTO’s fiscal year 2008 budget request.

Strategy #1: Hiring, Retention

The USPTO hired a record 1,218 patent examiners in 2006, exceeding our hiring
goal by more than 200 examiners. The USPTO plans to hire 1,200 patent profes-
sionals a year in fiscal year 2007 through fiscal year 2012 for a total of at least
8,400 patent examiner new hires by end of year fiscal year 2012.

Since more experienced examiners naturally are able to review cases faster, and
in an excellent manner, the USPTO has implemented a program of recruitment bo-
nuses to hire and retain the talented engineers and scientists we need to examine
our increasingly complex applications. We are reviewing other possible programs to
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help us compete with industry for professionals in the “hot” technology sectors. We
want to be an “employer of choice” to the pool of tech professionals.

Strategy #2: Training

In fiscal year 2006, the USPTO implemented a university approach to training
new examiners. The university method provides training to new examiners in a
classroom setting for 8 months, rather than using the traditional one-on-one train-
ing model. This allows us to deliver intensive training to the new hired examiners,
leaving more experienced examiners and supervisors to focus on quality examina-
tion. In fiscal year 2006, 123 examiners completed the university’s 8-month pro-
gram. So far in fiscal year 2007, a total of 225 new examiners completed training,
with an additional 293 examiners slated to graduate by the end of the fiscal year.

Strategy #3: Quality Initiatives

In fiscal year 2008 and beyond, patents will use a number of strategies to improve
quality, such as:

—leveraging the effectiveness of the Patent Training Academy to enhance exam-

iner skills;

—creating chief scientist positions;

—designing and implementing a comprehensive quality system to collect and ana-
lyze all quality review information for consistency and to provide feedback and
improved training;

—offering a separate quality award that better recognizes the accomplishments of
examiners who meet or exceed quality expectations;

—conducting targeted reviews in problem areas which focus on examination proc-
esses or functions that show problematic trends; and

—encouraging submissions of prior art by participating with a consortium of pat-
ent users, applicants, attorneys, and members of the academic community to
build a system to actively solicit prior art.

Trademarks will continue quality improvements by increasing the use of quality
review findings, analyzing and incorporating the results in training, examination
guidelines, policies and manuals. In addition, trademarks will create comprehensive
new employee training programs, and explore the creation of web-based search
tools, data mining, and automated preliminary searches so that examining attorneys
can search more effectively.

Strategy #4: E-Government

The USPTO promotes electronic filing of applications. In fiscal year 2006, 94 per-
cent percent of trademark applications and 14 percent of patent applications were
filed electronically. Trademarks and patent programs estimate that rates of elec-
tronic submission of new applications will continue in fiscal year 2007, at 90 percent
and 40 percent respectively. In fiscal year 2008, patents expects to receive 50 per-
cent of all patent applications electronically, while trademarks will hold at approxi-
mately 90 percent or above of applications filed electronically.

Trademarks is continuing to enhance electronic filing by expanding the number
and type of transactions offered on-line and by offering reduced fees to any applicant
who files a complete applications using the newer system, the Trademark Electronic
Application System-Plus (TEAS-Plus).

Patents implemented the Electronic Filing System-Web (EFS-Web), a user friend-
ly, Internet-based patent application and document submission solution. This sys-
tem dramatically increased the electronic filing of patent applications from 1.5 per-
cent per month to 33 percent per month at the end of fiscal year 2006. This easy
to use system will continue to encourage applicants to file electronically.

Patents is developing the electronic Patent File Wrapper (PFW) as the solution
to several business problems. PFW in conjunction with current Patent Automated
Information Systems (AIS’s) will allow for a fully automated, text-driven patent ap-
plication processing system.

Strategy #5: Telework

In fiscal year 2006, a pioneer group of 500 patents examiners participated in the
newly implemented Patent Hoteling Program (PHP). This voluntary program is de-
signed to comply with congressional direction and build upon the lessons learned
from the very successful Trademark Work-at-Home program. The PHP provides pat-
ent examiners the ability to work from home with complete on-line access to the
USPTO resources. This concept allows participants to reserve time in designated
shared “hotel” offices at the Carlyle Campus in Alexandria, Virginia. We plan to add
500 more examiners to the hoteling program in fiscal year 2007. The goal of the
hoteling program is to change the boundaries of the old workplace patterns allowing
for decreased commute time, greater control over workloads, and even a more bal-
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anced lifestyle for our employees. This all translates into increased employee pro-
ductivity and satisfaction, as well as higher employee retention. On a more long-
term basis, we hope to create a workplace that can be anywhere, any time. Patents
will also pilot a work-at-home program for technical support staff.

In 2006, Trademark’s Work-at-Home program for examining attorneys received
the “Telework Program with Maximum Impact on Government Award” from the
Telework Exchange. The Trademark Work-at-Home program is considered a “best
practice” because of its success in addressing budgetary, space, retention, recruit-
ment, and job satisfaction issues. During 2006, trademarks expanded this program
to include 85 percent of all eligible employees.

Strategy #6: International

With substantial congressional support, the USPTO has significantly expanded its
efforts to strengthen intellectual property (IP) rights protection globally. As part of
the Bush Administration’s Strategy Targeting Organized Piracy (STOP!) initiative
and the National Intellectual Property Law Enforcement Coordination Council
(NIPLECC), the USPTO worked with other U.S. Government agencies to fight pi-
racy and counterfeiting around the world. We collaborate on IP training, advocating
progress in IP-related norm-setting bodies (e.g., intergovernmental organizations
such as World Intellectual Property Organization (WIPO)), and enforcement efforts
with our colleagues in the Departments of Commerce, Justice, and State; the De-
partment of Homeland Security’s Customs and Border Protection; the Copyright Of-
fice; and the Office of the United States Trade Representative (USTR).

As part of STOP! the USPTO continues a communications campaign to educate
small businesses about protecting their IP in the United States and abroad. Small
business conferences are offered throughout the country and other USPTO con-
ferences focus exclusively on the IP challenges of doing business in China. The
USPTO continues to staff the STOP! Hotline, which lets callers receive information
on IP rights and enforcement from our attorneys with regional and subject matter
experts. In 2006, the hotline received 1,460 phone calls from people across America
with a range of IP questions—an increase of 52 percent over 2005.

To strengthen global IP protection, the USPTO represented the United States in
discussions and negotiations at the WIPO throughout 2006. Most notably, the
USPTO led a delegation to the WIPO Diplomatic Conference, which culminated in
the adoption of the Singapore Treaty on the Law of Trademarks. The new treaty
will help trademark owners around the world file applications and renew registra-
tions with fewer formality requirements.

The USPTO has promoted IP protection in China. Through the Joint Commission
on Commerce and Trade and its Intellectual Property Rights Working Group, the
USPTO and USTR have negotiated commitments from the Chinese Government to
reduce counterfeiting and piracy.

The USPTO has established the Global Intellectual Property Academy and has
conducted IP rights programs for foreign government officials and private sector
representatives around the world. Additionally, we have placed IP experts in Brazil,
China, Egypt, India, Thailand, and Geneva to advocate improved IP protection for
American businesses and to coordinate training to help stop piracy and counter-
feiting abroad.

Strategy #7: Business Continuity / Disaster Recovery

The USPTO Business Continuity Program/Disaster Recovery Program is com-
mitted to ensuring protection of USPTO data and systems from damage or unavail-
ability in the event of a disaster or prolonged outage. The USPTO is operating both
the patent and trademark production pipelines in a predominantly electronic envi-
ronment and is dependent on automated systems to support the end-to-end proc-
essing of patent and trademark applications. As such, the continuing operations of
the USPTO are at an increased risk should catastrophe strike the single data center
prior to the full deployment of disaster recovery services. We are undertaking a
phased implementation for deploying dual, load balanced data centers that would
enable us to protect our mission critical patent and trademark data.

The USPTO’s Business Continuity Program completion timeline will occur in five
major phases. As part of phase one, in 2007 the USPTO will establish an off-site
data “bunker,” far enough away from our current data center to prevent a disaster
from affecting both sites. Phase two will begin with the establishment of a “warm
site” that can be activated in the event of a disaster at the primary data center.
Future phases will provide distributed processing, load balancing, and automatic fail
over for both core and non-core systems.
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Conclusion

Intellectual property rights is a critical aspect of how nations protect and promote
innovation and global competitiveness. The United States represents the gold stand-
ard for intellectual property protection, and the USPTO is the most productive and
most respected intellectual property office in the world. However, because intellec-
tual property protection is so fundamental to our Nation’s economic growth, being
the best is not enough. We must be perfect. Despite the challenges, we at the
USPTO strive to get it perfect, and we look forward to working with the sub-
committee to ensure that we do.

Thank you.

PATENT APPLICATIONS AND PENDENCY

Senator MIKULSKI. I have visited NIST, and I've been inspired.
I've seen the hydrocarbon car and rode around in it and looked at
how you've examined building properties after what happened at
the World Trade Center, so not only do we prevent an attack on
us again, but that our buildings will be safer and more secure.

Let me now go to patents, and then I'll come back to you, Dr.
Jeffrey.

The protection of our intellectual property is an obsession with
me. Because if we invent it, and all that goes into it, that’s how
we're going to compete in the world. My question to you, Mr.
Dudas—and thank you for your energetic testimony—how many
patents do you receive a year, and what is the nature of the back-
log? I understand it’s called “pendency.”

Mr. DuDAS. Pendency is the amount of time it takes for an appli-
cation from the time it’s filed until the time it’s completed, and the
{Jacklog is literally the number of applications that are waiting in
ine.

Senator MIKULSKI. Okay, well, tell me how many do you get?

Mr. DupAas. Yes, we are now receiving——

Se‘l?lator MikuLski. What is the backlog, and what is the pend-
ency?

Mr. DuDAs. Yes, the number of applications we receive is grow-
ing every year, this year we anticipate 440,000 new patent applica-
tions—largest in the world—which is a good news in terms of inno-
vation. 440,000 applications, and we’re experiencing growth right
now of about 8 percent—many countries are wanting to file more,
and certainly Americans are filing more.

Senator MIKULSKI. So, we have to be clear that it is not only in-
ventors and entrepreneurs of the United States of America that file
with you. But they file with you from around the world.

Mr. DuDAS. Absolutely.

Senator MIKULSKI. And, I understand one of the largest countries
is South Korea.

Mr. DuDpAS. South Korea is one of the fastest growing countries.
It is not right now one of the largest, but it is the fastest growing.

Senator MIKULSKI. But you have 400,000 applicants a year, of
pretty techno stuff.

Mr. DuDAS. Absolutely.

Senator MIKULSKI. Okay, and what is the backlog?

Mr. Dupas. The backlog is 700,000 patent applications waiting
in line.

Senator MIKULSKI. And how long is the timeframe?

Mr. DubpAs. The average across the board is 31 months—and it
is growing because that backlog is, you know, I just call it “deficit



49

examining”—more applications coming in, even with record hiring.
So 700,000 applications, it’s 31.1 months right now, on average—
but that’s a little misleading, let me tell you, to say “on average”
because we have some areas—in the mechanical arts, for in-
stance—maybe relatively simple inventions that are only taking 14
months. That’s wonderful, but on the other hand, we have some
areas—Ilike the electrical arts—where you see a lot of the high
technology, unfortunately where you see the short life cycle, that
could take 5 or 6 years. And this is exactly why we are introducing
concepts like accelerated examination.

Senator MIKULSKI. Well, then, let me go to these questions.
You've read the Government Accountability Office (GAO) report,
you're obviously there, and we’re glad about the recognition in
Business Week. But my concerns relate to ongoing communication.

Mr. DupAas. Right.

Senator MIKULSKI. And the issues related to improving technical
education of staff. You're hiring people that are hot tickets in the
marketplace.

Mr. Dupas. Right.

Senator MIKULSKI. These are intellectual property lawyers, para-
legals, support staff—they’re hot.

Mr. DuDpAs. Right, very.

Senator MIKULSKI. And, in some instances, they also have to
have security clearances.

Mr. DuDpAs. Right, absolutely.

Senator MIKULSKI. And we understand the dynamic in that.

Mr. Dupas. Right, they all have to be American citizens, as well.

Senator MIKULSKI. So, could you—one of the things I noted in
your prepared remarks that you submitted, that you want to re-
tain, you don’t want to keep training the new.

Mr. DupAs. Right.

PATENT AND TRADEMARK OFFICE RETENTION AND TRAINING

Senator MIKULSKI. And we support that. Could you tell us what
youre doing in the area, both of retention, and providing and
cracking this whole issue of ongoing technical training. There are
people, when I talk to Nobel Prize winners that have worked, who
were civil servants, both at NASA and NIST, they said they liked
working for the Federal Government because it was mission, it
wasn’t money, it was purpose. And, they also worked with the best
colleagues in the world, and they had the opportunity for their own
intellectual expansion. For us, for them to stay fresh, both tech-
nically, and fresh in terms of enthusiasm for the job, and a desire
to stay.

Could you talk, then, about your retention techniques, and the
opportunity for them to get ongoing education.

Mr. DuDAS. Absolutely.

Senator MIKULSKI. And do you need something from us?

Mr. Dubpas. I'll report what you have, and quite honestly, we're
looking for guidance from anywhere and everywhere we can get it,
but I will tell you that I think we’ve done a number of things.

First and foremost, what you talked about—what do people want
today? They'’re called the “millennial,” I'm not a millennial, the mil-
lennial generation, but many of the people we hire today, they care
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about Government service, they want to be valued—money mat-
ters, but that’s not the number one thing that attracts them, and
we try to address that, as well.

And you talked about training, and making sure you show value.
Of course, we have a challenge, because we are a performance-
based organization, people do have to work hard in our office, but
there’s a number of things that we’ve done.

First and foremost, we’ve changed the way we train. Instead of
having examiners come in and train for 2 to 3 weeks and then have
a mentor approach, we've actually started a Patent Examiner
Training Academy, where they come in for 8 months, we give ex-
tended-term training, so we can get a greater level of consistency,
it allows for more teamwork, it allows for people to get to know the
office better, and more consistency. That is something that we
needed to do, both because we thought it was a best practice, and
because of the amount we were hiring. It turns out it has been a
good practice.

Senator MIKULSKI. That’s when they come in. What about train-
ing for them while they’re there? In other words, say they've
worked for 3 years, and they want to get refreshed and re-
newed——

Mr. DuDAS. Yes, absolutely.

Senator MIKULSKI. Both intellectually, and professionally.

Mr. DuDAS. Absolutely.

Senator MIKULSKI They need to know the new stuff and the new
bus.

Mr. DuUDAS. Absolutely. One of the things we’ve done, is beef up
on allowing examiners to take time and use money to get external
training. And we’re doing more internal training as well. So, for in-
stance, an examiner can have an opportunity to have their legal de-
gree paid for. If they want to get education outside, they can get
a legal degree outside the office and the office will pay for it. In
addition to that, any training they want to get that’s related to
their field, outside the office, PTO will pay up to $10,000.

Last year we had the first-ever managers training conference,
where we worked with managers, we got all of the managers out,
2 days away from the office, to talk to them about how they can
train better, how they can resolve conflicts better, how they can lis-
ten and communicate better with examiners. Now we’re also devel-
oping the different kinds of training programs we can offer. We al-
ready offer several through the office, and through the Federal
Government. But, how do we tailor it specifically for those exam-
iners who’ve been there for a long time?

Another program that we think is very important for retention
is teleworking. Five hundred examiners were given the opportunity
to work from home last year, and 500 more patent examiners this
year. Giving the examiners the opportunity to have the flexibility
to determine what they think is the best work environment for
themselves. We've found that that has been an incredible boost for
morale. Teleworking also gives people more time with their fami-
lies, but also more time to increase their production, if they want
to do that.
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Senator MIKULSKI. Well, my time has expired, I will turn to Sen-
ator Shelby. But, Dr. Jeffrey, you won’t leave without a question
from me.

I think that’s exciting—no, go ahead, go ahead. Senator Shelby,
you go right ahead.

Senator SHELBY. Thank you.

AMERICAN COMPETITIVENESS INITIATIVE

Dr. Jeffrey, I'll start with you, if I could.

The National Institute of Standards and Technology. Last year,
we've been talking about, the President announced the American
competitiveness initiative—investments are made in federally fund-
ed research to ensure that the country has a technologically skilled
workforce. The National Institute of Standards and Technology is
one agency designated to lead this initiative.

Dr. Jeffrey, how has the American competitiveness initiative im-
proved your portfolio in NIST?

Dr. JEFFREY. Thank you very much, Senator.

The ACI was an absolutely tremendous boost to NIST’s ability to
do its mission. NIST stimulates innovation and competitiveness
through measurements and standards, specifically to help support
U.S. industry in terms of their competitiveness, and also improving
the quality of life.

The ACI finding will help us in a number of areas. For example,
it helps us to accelerate the development and adoption of absolutely
groundbreaking, and economically significant technologies. Like, for
example, nano-technology, which is estimated to, perhaps, be a $1
trillion industry in 10 years. Also, in support of our energy inde-
penience through advancing the hydrogen economy and biofuels
work.

It also supports the technical infrastructure that industry needs
for the measurements like the work at the NIST Center for Neu-
tron Research (NCNR), and the new NIST Center for Nano-Scale
Science Technology. Bottom line is the ACI substantially enhances
NIST’s capacity and capability to meet our mission.

DISASTER RESILIENT STRUCTURES STUDIES

Senator SHELBY. I'm also pleased to see that the budget request
includes an increase of funding for improving disaster-resilient
structures in communities. Results from these studies are expected
to influence building codes and construction practices along the
gulf coast, which need updating to match current risk assessments.

How are you planning to coordinate with gulf coast communities
and State agencies to implement any results from this program? As
you know, continued construction—costs continue to rise in the gulf
coast as a result of rebuilding from the 2005 hurricane. What part
of this program explores how safer construction could actually be-
come more cost-effective than current practices? Looking at the
whole picture.

Dr. JEFFREY. Thank you, Senator.

We're very excited by the programs and new initiatives that we
put in in the 2008 budget. To answer the first question “how we’re
going to coordinate”. After Hurricanes Katrina and Rita, NIST did
an assessment—Lessons Learned in the Gulf Coast Region. At that
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point we worked very closely with a lot of State and local officials
who were responsible for enacting and enforcing the building codes.
We have a good working relationship with them, as well as the con-
struction industry down there.

Just like that, we will continue to work with the State and local
officials and with the local industry building officials as the results
from these new initiatives come forward. We’ll also continue to
work with the National Building Codes and Standards, to make
sure that the lessons get adopted in there.

To answer the second question, which is how do we ensure the
cost effectiveness, the whole crux of that program, the whole goal
is to find a way of balancing the risk and the cost. So the overall
programs focus on exactly that goal. There are actually three ways
that we’re going to be doing that. One is in the focus on the build-
ing codes and standards on the local risk assessment. It matters—
whether you’re a block away from the ocean, versus 1 mile away
from the ocean, and that needs to be included when one looks at
the risk assessment, and what the building codes should be.

Second, we’re emphasizing performance of the building codes, as
opposed to individual components, that way, it’s very prescriptive
right now. What you want to do is look at the performance in the
entire structure.

And last, to really foster the adoption of new construction tech-
niques and materials that are at lower costs, that can help provide
greater security and risk assessment.

INTELLECTUAL PROPERTY THEFT

Senator SHELBY. Secretary Dudas, what are you doing at the
U.S. Patent and Trademark Office to curb intellectual property
theft, and strengthen both domestic and international protection of
these rights?

Mr. DubpAs. Thanks for asking that question.

We are working both internationally and domestically. First,
while training small businesses in the United States, we came to
the conclusion we can’t just issue patents and registered trade-
marks, we need to educate businesses. So, we have seminars
throughout the country training small businesses.

First, on intellectual property generally, second on how to do
business in China, particularly, because it’'s such a hot area and
there’s such a problem there.

INTELLECTUAL PROPERTY LAW ENFORCEMENT

Senator SHELBY. What about enforcement?

Mr. DuDAS. Enforcement, we are not police.

Senator SHELBY. We know that. But you aid in the

Mr. DUDAS [continuing]. Absolutely. We're the advisors to the
rest of the administration on free trade agreements, we work very
closely with the Departments of Justice and Customs and Home-
land Security, and we are often on the front lines. We place people
in China, Brazil, India, Russia, who work with custom officials and
others. And we also have a Global Intellectual Property Training
Academy where we train hundreds of officials from foreign govern-
ments. We bring them here, they're Supreme Court justices, cus-
toms officials, and train them here in the United States.
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Senator SHELBY. Absolutely. How large of a role does lax enforce-
ment—lax enforcement—of patents and copyrights agreements,
internationally play in violating intellectual property rights? In
other words, if you don’t enforce what you have.

Mr. DubAas. Right.

Senator SHELBY. Or if you don’t try to enforce it, if you're not
diligent, you're not on top of things—what do you have, right?

Mr. Dubpas. Right. Lax enforcement, I think, is the number one
problem for intellectual property rights. Many nations have put
laws into place that might comply, but if you don’t enforce them,
you have nothing. Sometimes shaking a stick at other nations, and
telling them why it’s critical, and we do that through a variety of
ways—but also, educating their officials in why it’s in their inter-
est, as well as the United States.

COST OF INTELLECTUAL PROPERTY THEFT

Senator SHELBY. Well, what’s the estimated cost impact in the
United States, to the U.S. economy in terms of money and jobs that
can be attributed to the theft of U.S. intellectual property?

Mr. DuDAS. We've seen estimates as high as $250 billion.

Senator SHELBY. Say that again, for the record, two hundred

Mr. Dupas. $250 billion.

Senator SHELBY. $250 billion of lost money, it’s jobs, is it not?

Mr. DuDAS. And the estimates of up to 750,000 jobs just from in-
tellectual property theft.

Senator SHELBY. Do you have the coordination of the other agen-
cies to enforce our copyrights?

Mr. Dubas. I think we do, and

Senator SHELBY. Is it working pretty well?

Mr. Dupas. At the Presidential level, they pull together nine dif-
ferent departments and agencies, targeting organized piracy. We
now see the President raising, as he has been for some years, the
issue with world leaders, and we've seen real results because of
that. The Department of Justice had a copyright takedown in 10
different countries because of international cooperation.

PATENT EXAMINATION QUALITY

Senator SHELBY. The quality of patent examination is central to
ensuring that we have strong, enforceable patents, otherwise they
challenge, and say there’s absolutely nothing to that, you know,
that’s in the marketplace, everybody knows it. What are you doing
to ensure the quality of the patent examination? You talked about
the applications with Senator Mikulski, and the backlog, but you
know, you don’t want to run in and do something too hastily.

Mr. DuDAS. Right.

Senator SHELBY. Because, otherwise you—the quality’s not there.

Mr. DubpAs. You're 100 percent right that there is tension be-
tween productivity and quality, and we have to be fair to the exam-
iners. I will tell you, our number one goal was to make certain we
improved certainty and quality in the system.

The first thing we do is hire the best and the brightest, the most
dedicated people.
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Senator SHELBY. How do you do that, and compete in the mar-
ketplace, this is very important for a governmental agency that we
fund to do that?

Mr. Dubpas. Hiring 1,200 examiners has been an incredible chal-
lenge, to hire the best and the brightest. We’ve judged by grade
point averages, and where people are coming from. Quite honestly,
I think the reason we’ve been successful in this model, is because
we do offer what Senator Mikulski mentioned, which is Govern-
ment service. You take a constitutional oath to come to our office.

Senator SHELBY. They’re not doing it for money.

Mr. DuDAS. They’re not doing it for money.

Senator SHELBY. But also, intellectual challenges in there.

Mr. DubpaAs. The intellectual challenges in our office are abso-
lutely one huge challenge for us. They do become valuable, because
they are so intelligent coming in, and the skills they learn at the
Patent and Trademark Office make them valuable in other ways.
But, we actually have a team that measures, separate team that
measures randomly, quality of examiners, randomly 6 to 18 dif-
ferent cases. We’'ve beefed up that, in terms of how many cases we
look at.

Senator SHELBY. You have production goals, but at the same
time, it can’t just be numbers, it’s got to be quality.

Mr. Dupas. Right, we have production goals and quality goals,
and there are no bonuses—you cannot get a bonus until you've met
your quality goal. At least met your goal for quality.

Senator SHELBY. The worst thing you could do is allow a patent
for something that, isn’t, perhaps not patentable, just to meet a
goal or a deadline, is that correct?

Mr. Dupas. You're absolutely right that quality has to be first
and foremost. And that’s why, probably, the thing we are proudest
of is that we drove our error rate down to the lowest it’s been in
history in trademarks, and second lowest in history of patents.

Senator SHELBY. The chairman has indulged me, if I have one
more question, Madam Chairman?

HUMAN CAPITAL MANAGEMENT REVIEWS

Mr. Dudas, over the past 7 years, independent audit in agencies
such as Government Accountability Office, OPM and the inspector
general have reviewed your office management of human capital.
What has been the result of these numerous audits, and do you be-
lieve that your agency is aggressively implemented the rec-
ommendation of these reviews, can you—and can you provide spe-
cific improvements that has shown in the area of human capital
management?

Mr. DuDAS. Absolutely.

Senator SHELBY. So much of what you’re doing is dealing with
people, but people with high intellectual capacity.

Mr. DuDpAs. Right. First, to answer your question directly, I am
certain that we’re aggressively implementing the recommendations
in these studies, and I will give you specifics, but I want to point
out—I think you’re 100 percent right—we have some of the smart-
est people there are, and they’re at the cutting edge of technology.
I'm always humbled when I sit down and talk to a Ph.D. in bio-
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technology in our office to try to learn something specifically about
a case.

And, I will tell you, first and foremost, when we look at the Fed-
eral human capital survey, what our employees——

Senator SHELBY. You got a lot of Phi Beta Kappas over there?

Mr. Dubpas. We've got a lot of Phi Beta Kappas, yes.

And when we look to our employees themselves, and look at the
results we have—and quite honestly, anecdotally, from me walking
around in the gym, and the preschool, and walking around, just
talking to examiners—what we do incredibly well is measure. We
give people the expectations they need and they believe they’re pro-
moted for the right reasons.

What we’re not doing well enough, and what we’re focused on
now, is letting people feel they have creativity and innovation in
what they’re doing. Because this production environment and the
metrics environment is a challenge to that.

And, so we’ve done a number of things. We've established an Of-
fice of Internal Communications, focused only on how we commu-
nicate with others. I've called in our management team, we actu-
ally changed some of our management team, because we wanted to
make certain that we’re communicating better, and we wanted to
make certain our senior managers did communicate better. So our
Commissioners of Patents and Trademarks have brown bag
lunches at least every month. Sometimes it’s little things, like
going to retirement parties, speaking to examiners, 500 or 600 at
a time. The Patent Training Academy brings in classes of about
120 examiners at a time. Either I, or the Deputy and the Commis-
sioner will meet with them two or three times, to make certain
we’re letting them know what’s going on. And certainly, most im-
portantly, open to the different questions.

But on the more administrative side, we have a human capital
plan that we put in place and the Human Capital Council that
we’ve put in place. The question is, what are the results? So, cer-
tainly, long term, I think administratively we’'ve made a big dif-
ference. I will tell you some of the results, I think, we’ve gotten this
year.

Being able to hire 1,200 examiners, and have a high-quality class
is something that, quite honestly, we were intimidated by, because
a number of Senators, a number of Members said, “You simply
can’t do it.” Our original goal was 750, and then we did 875, and
then we raised the goal to 1,000, and we did 1,219. And now we
feel comfortable and confident that we can do this with 1,200 folks.
So, I think, just having an operation that can hire 25 percent of
your workforce every year is a testament to what our human cap-
ital plan has put in place so far.

Although money is not the most important thing, we recognize
we need to be competitive. We were able to get both retention and
recruitment bonuses adopted through the Office of Personnel Man-
agement, as well as an across-the-board pay raise of 7 percent for
all patent examiners, both in the same year, to say, “Listen, we
have to be able to recruit on this basis.”
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RELATIONSHIP WITH FOOD AND DRUG ADMINISTRATION

Senator SHELBY. What kind of relationship do you have with the
Federal Drug Administration?

Mr. DubpAs. Food and Drug Administration?

Senator SHELBY. Food and Drug

Mr. DuDAS. It’s more administrative than anything else. Our pol-
icy folks get together and talk, but certainly we have an adminis-
trative relationship in that certain pharmaceutical and agricultural
products

Senator SHELBY. Right.

Mr. DubAS. Have an administrative way of getting a term exten-
sion. It’s mostly a ministerial task at the Patent and Trademark
Office.

Senator SHELBY. Because they patent.

Mr. DubpAs. What happens is that the Food and Drug Adminis-
tration or Agriculture has to approve a certain product, so they're
not allowed to get to the market

Senator SHELBY. Absolutely, it’s safety.

Mr. DupAs. Yeah, exactly, the Hatch-Waxman law allows for
some extensions. So, we have a relationship in that we commu-
nicate with them, so we understand

Senator SHELBY. Sure.

Mr. DUDAS. But, really it’s more administrative.

Senator SHELBY. Okay.

Thank you for your indulgence, Madam Chairman.

Senator MIKULSKI. Well, Senator Shelby, those were excellent
questions, and certainly reflect my own thinking.

I just wanted to close the loop for the purposes of this hearing
on the patent issue. I think what we’re saying is, that what we
want is the PTO to really function in the way I think you and we
would like it to be. There have been a series of issues that have
been raised, and there are numerous reports, and that you have
raised internally. We know that there’s been legislation that took
the PTO from kind of a 1950’s Government thinking—when Ru-
bric’s quoting in 50’s and 60’s technology—to a performance-based
agency in a new world order. Not only a new economy. And, there-
fore, we’re very conscious in performance-base with benchmarks,
and metrics, these things are important.

All of this is important, but ultimately, it’s those employees who
feel that they are on solid ground, and they want to either make
it a career, or they want to make it a long enough of a career to
make what we invest in them worthwhile. That’s really our ques-
tion. Because we know, in the marketplace, they’ll move out. But
you will always need a cadre of civil servants that are there. So,
this is why we’ll come back to you in terms of what I raise with
both Secretary Dudas and Gutierrez, you’ve heard what we've
raised, no surprises, and no spring hazing—we wanted that reme-
diation plan. So, let’s get this remediation plan. You know what the
challenges are, and what we think we can do this year, and what
we can do subsequently.

We're also aware of the international challenges—not only the
number of countries that are applying and—because they want our
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intellectual property so they can come into our market. We're the
gold standard. You are, like FDA, the gold standard.

And, what we’re very impressed by the National Intellectual
Property Law Enforcement Coordinating Council. I've read their
most recent report, and Senator Shelby, I know you’ve traveled the
world on security matters, both as intel chair, and actually of this
subcommittee, which—you get high marks for training Government
officials in other countries to enforcement issues, educating foreign
publics about intellectual property, the group called STOP.

So, that’s a whole other area we could follow up on. But, we want
to be sure, as we go ahead in this year’s appropriation, you can
meet some of those international challenges, as well as being flood-
ed with patents. So, we’re going to come back to you.

NATIONAL INSTITUTE OF STANDARDS AND TECHNOLOGY FUNDING
INCREASE FOR AMERICAN COMPETITIVENESS INITIATIVE

But, Dr. Jeffrey, let me go over to you, I mean, we’re very im-
pressed that the President’s budget increased funding for NIST,
particularly in the laboratory and some construction accounts, how-
ever we're concerned that it was paid for out of ATP and the manu-
facturing extension program.

But, if we could come back to you being in the competitiveness
agenda—what do you think are the three kinds of most robust
things that you want to do with this new money, and is this—does
it go to the horizon, or does it take us over the horizon? And also,
looking at both innovation and then, to the extent that you can tes-
tify publicly, its link to security?

Dr. JEFFREY. Absolutely. The three overriding things that we
need to do at NIST to ensure that we’re providing the support in
industry and academia that we need to do, is one, we need to abso-
lutely ensure that our basic core competencies are strong, and that
we're meeting the needs of industry today, and as we look forward
to the future. And there’s a number of areas that some of the fund-
ing under ACI is going in to strengthen.

It’s no secret that the NIST funding has—over the last, essen-
tially, two decades, not really kept pace with the needs that were
arising. And so we've eaten into our seed corn. This, now, fixes
that.

Second, we need to look at was the future to those areas that are
going to be absolutely critical for industry and universities. Nano-
technology is a great example. That’s going to be an incredible dis-
ruptive and important economic impact. It’s estimated that up to
15 percent of all manufactured goods in 10 years is going to include
nano-technology. We need to be there and ready for them.

And the third area is that we have to ensure that we have the
facilities capabilities to make these kind of measurements. And
that also, if I could almost follow on to the last of the questioning,
is critical to being able to attract and retain the best and the
brightest scientists. They have to be able to have the kinds of facili-
ties necessary to do the job, and that’s why you also see an impor-
tant component on the facilities, and in our budget.
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CENTER FOR NANO-SCALE SCIENCE TECHNOLOGY

Senator MIKULSKI. Well, we appreciate that, and if I could go
right to nano-technology in a question.

As I understand it, this is $6 million for enabling nano-tech from
discovery to manufacturer. At this center, do you, have you devel-
oped an operating business plan for moving ahead with this, be-
cause there’s some question about the user facility.

Dr. JEFFREY. Absolutely, the Center for Nano-Scale Science Tech-
nology is sort of a two-pronged program. One is, as a national user
facility, and the other is as a research facility. That was created
in the 2007 President’s budget and is now being expanded in 2008.
We are in the process of completing all of policy documents and all
of the business models for that. I was, quite frankly, slowed down
a bit because of the continuing resolution, until that was resolved,
and thanks to a lot of the support of the people here and on the
House side, we’ve had sufficient funding in the continuing resolu-
tion to now move forward.

So, we expect to have all of the documents done, and open for
business, essentially, May of this year.

SAFETY OF NANO-TECHNOLOGY

Senator MIKULSKI. Well, that sounds good. One last question
about nano-tech.

One of the issues that is raised is, that—is nano-tech safe? Be-
cause they’re such mini-, micro-particles, I don’t even have—they’re
nano-particles, which means theyre sub-mini-micro-particles. But
there’s a lot of question, as you know, about the safety of them. Is
part of your ongoing research and standards is, the flashing yellow
lights around the impact of health, the part of the NIST effort?

Dr. JEFFREY. Excellent question, Senator.

NIST is taking very seriously the issues of safety in nano-tech-
nology. And we’re working with other agencies to make sure that
we have good answers for the general public, because the worst
thing that can happen is, either an actual environmental—

Senator MIKULSKI. But are you doing it?

Dr. JEFFREY. The role that NIST plays is on the measurements
and characterization of the nano-technology that gets, that one can
then determine the health impacts.

I'll give you an example, a concrete example. Carbon nano-tubes,
which are one of the essential building blocks of nano-technology—
we received a sample of carbon nano-tubes from industry to charac-
terize it. We found that 60 percent—six-zero percent—of the atoms
were not carbon, they were heavy metals.

Senator MIKULSKI. Oh, gosh.

Dr. JEFFREY. There were catalysts that were used, thereby con-
taminating the sample. So, when one, then goes to NIH or others
to look at the toxicity, are you measuring the toxicity of the carbon
nano-tube? Or the toxicity of the heavy metals?

So, NIST is working very closely to characterize materials, to pu-
rify the materials, to ensure that we’ve got the measurements that
we can then apply, working closely, and we are working closely and
collaboratively with NIH, with FDA and with others, to have that
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collusive approach. We provide the measurements characteriza-
tions, they supply the medical implications.

Senator MIKULSKI. That’s fantastic.

We also are very heartened by the fact that you are one of the
lead agencies in dealing with the climate crisis, when measure-
ments and standards for climate change science, as well as the
practical things like the national earthquake hazard reduction pro-
gram.

EFFECTIVENESS OF MANUFACTURING EXTENSION PARTNERSHIP

We won’t go into that now, but here’s the question—you hear our
colleagues here raising questions about manufacturing extension.
And then you’ve also heard on the floor, challenges to ATP, is it
corporate welfare, whose time has come and gone. What are your
comments about ATP and MEP? We're going to be on pressure
from one group of Senators who want to save ATP and another
group of Senators who want to tank it. And then, of course, there’s
enthusiastic support for MEP. And, I think, well-warranted—the
support is not, again, it’s not about pork, but in their community
it’s been, it’s brought the beef.

Dr. JEFFREY. Thank you. Let me take the last part first, on MEP,
as the Secretary testified to, the administration recognizes the ef-
fectiveness of MEP, it is an effective program, it’s been measured
and rated by OMB as an effective program. The issue is one of
prioritizations in the tight budget climate. Our core competencies
and concentration is on the measurements and standards that im-
pact entire industries, and opposed to individual companies one at
a time. And, in a tough budget climate, those prioritizations had
to be made.

On ATP, there is a lot of disagreement as to where the appro-
priate role is for the Federal Government to be investing. One
thing, I think, is fairly clear, though, is that there is friction be-
tween the basic scientific discoveries, and when it ends up in the
marketplace.

And, there are a number of different ways that one can look at
trying to minimize that friction, and make it easier to increase the
efficiency by which a scientific discovery is able to get commer-
cialized. And I think we need to be open in looking at all sorts of
different models and policy options to try to help and make that
the most efficient. Because, the faster we can get those discoveries
to market, the better the advantage we will have in the global
economy.

Senator MIKULSKI. Well, that’s exactly right, and you’re working
to develop those standards and so on, and that’s the heart and soul
of a patent process—not only what is it and what does it do, but
how do you kind of measure it, or certain metrics, not only meas-
urement, to identify it, et cetera.

Well, our time is really up.

Senator SHELBY. I just wanted to——

Senator MIKULSKI. Yes, we could go on all day, and I hope one
day to visit you, and of course, visit you, Dr. Jeffrey, and perhaps
we could go together, but Senator Shelby?

Senator SHELBY. I would like to go sometime, and I don’t know
if I’'d understand everything they were doing, but I'd be fascinated.
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Senator MIKULSKI. Me too.

NATIONAL INSTITUTE OF STANDARDS AND TECHNOLOGY’S
COLLABORATION WITH INDUSTRY

Senator SHELBY. Dr. Jeffrey, in your testimony, you mentioned
the recent advancements, I'm picking up on Senator—in nano-tech-
nology, and how your agency is developing a method for testing the
quality of nano-tube material.

Besides testing the tubes, what other ways does NIST plan to
interact with the industry? Particularly, with the manufacturing of
more efficient fuel cells, and creating baseline standards for the use
of nano-particles within the medical industry.

Dr. JEFFREY. Thank you very much. There’s a number of dif-
ferent areas where we’ve been reaching out to industry. One of the
beauties of NIST, which is almost unique among the Federal
Science and Technology Enterprise, is the close collaboration that
we have with industry. Where they are not just customers, they are
partners.

I believe Secretary Gutierrez made a reference that we have
about 1,500 technical Government employees, but we have about
2,800 technical private sector people from industry and academia,
literally coming to the NIST campus and working side by side, so
it’s a very close collaboration.

In terms of some of the specifics, I'll give this as an example. We
actually just completed a study, it’s called An Assessment of the
U.S. Measurement System, where we actually looked at——

Senator SHELBY. What are the results of the study?

Dr. JEFFREY. Well, the results are that we’re trying to identify
measurement barriers to innovation. This is to help us in our stra-
tegic planning process, as well as to reach out to other parts of the
Federal Government, where they have measurement needs. We
identified 723 measurement barriers to innovation that were in 11
different industry sectors—including ones that you described. One
of the things that we’re now doing, now that we have—this is the
first cut—it’s fascinating reading, sir, we’ll be glad to provide cop-
ies. But one of the things that we’re now doing is, essentially, a
deep dive into this, and looking at—as opposed to 723 separate
measurement needs, are there systemic issues that we can attack
that would be the highest priority that we can then, really make
the biggest difference on.

And, so we’re working very closely with the universities and I'm
very proud to say we hosted a set of universities from Alabama up
on the NIST campus, specifically looking at some of the health im-
pacts on the new technology, and looking broadly at reaching out
and forming partnerships. I was very impressed with what I saw.

Senator SHELBY. This is very promising. It’s a different field from
anybody could imagine other than the lab 25 years ago, is that
right?

Dr. JEFFREY. Absolutely. This is an entirely new area. One of the
things to put this into perspective, when we talk about nano-tech-
nology, and mini-micro and going all the way down. We have a
beautiful picture that we captured of a carbon nano-tube, again, it’s
sort of a basic building block—on the hair of the leg of an ant.
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?Senator SHELBY. It’s so small, it’s hard for us to imagine, isn’t
it?

Dr. JEFFREY. Yeah, absolutely.

Senator SHELBY. We talked about miniaturization of everything,
but then, this has gone a quantum leap, has it not?

Dr. JEFFREY. Absolutely. We are literally talking about a few
atoms. It’s really where the action is occurring.

Senator SHELBY. Thank you, Madam Chairman.

Senator MIKULSKI. Well, thank you. And, we want to thank our
panelists, and I think this has been a very, a very robust hearing.
And we've gotten the subcommittee off to a good start, we thank
you for your service, and we look forward to working with you now,
as we go through the appropriation process.

ADDITIONAL COMMITTEE QUESTIONS

If there are no further questions, Senators may submit additional
questions for the subcommittee’s official record. We request the De-
partment’s responses in 30 days.

[The following questions were not asked at the hearing, but were
submitted to the Department for response subsequent to the hear-
ing:]

QUESTIONS SUBMITTED BY SENATOR BARBARA A. MIKULSKI
DEPARTMENTAL MANAGEMENT WCF AND A&R

Question. Please provide the WCF bill breakout (including the A&R) by bureaus
for fiscal year 2001-2007. Also provide the estimated WCF bill (including A&R) for
each of the bureaus in the fiscal year 2008 request.

Answer. The requested information follows.
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Question. Please provide a breakout of ATBs (adjustments to base) by bureau for
WCF payments, any E-Government initiatives and for the Commerce Business Sys-
tem.

Answer. The requested information follows.
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Question. Please provide a complete cost breakout for the development of CAMS/
CBS by fiscal year since inception. Cost should capture: all contract costs; all Com-
merce staff assigned to central coordinating offices; all detailed staff from bureaus
to central office; all staff costs for staff that primarily worked on CAMS/CBS.

Answer. Attachment 3 provides a complete cost breakout for the development of
the Commerce Administrative Management System/Commerce Business System
(CAMS/CBS) from fiscal year 1999 to 2003. Upon full bureau implementation at the
end of fiscal year 2003, CAMS/CBS has been in operational maintenance and sup-
port status.
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Question. Please provide any estimated out-year costs associated with CAMS/CBS
development.

Answer. Since fiscal year 2004, CAMS/CBS development costs have been for tech-
nical migrations to keep current with Oracle forms and database applications to en-
sure information technology audit compliancy. There have been no application
functionality developments except in non-compliance situations when dictated by
new and/or changes in Federal policy or regulations.

Question. Please provide the latest FAIR Act inventory along with the status of
any on-going or planned A—76 competitions.

Answer. The Department of Commerce has initiated a streamlined competitive
sourcing competition for their Office of Photographic Services. A decision is expected
to be announced by the Department by April 2007. No additional competitions are
planned at this stage. The last OMB-approved inventory (fiscal year 2005) is attach-
ment 4. We expect to have our fiscal year 2006 inventory approved and released by
OMB in the next few weeks and will notify Congress at that time. There has been
no substantial change between the 2005 and 2006 inventories.

The link to the website is: http://oamweb.osec.doc.gov/CS doc inventories.html
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Question. Please provide a funding estimate for the DOC portion of the HCHB
renovation by fiscal year for the project.

Answer. The Department is requesting $4.3 million for its portion of the HCHB
renovation in fiscal year 2008. The total estimated cost for the Department is $21.6
million, through 2020.

Question. Please provide an itemized listing of the $4.3 million requested for
HCHB renovation.

. 1Ai‘xnswer. The itemized listing of the $4.3 million requested for HCHB renovation
ollows:

Amount
Relocation and Planning $156,000
DOC Construction Costs 1,441,000
Equipment and Furniture 2,117,000
Security 56,000
T 530,000
Total 4,300,000

Question. How much does DOC spend on maintenance of the HCHB? What is the
source? of those funds? Does GSA provide any funding to support HCHB mainte-
nance?

Answer. DOC spent approximately $12,413,000 for maintenance of the HCHB in
fiscal year 2006. The source of funds is from the HCHB tenants through the Depart-
mental Management’s Working Capital Fund. GSA does not provide any funding to
support HCHB maintenance.

DEPARTMENTAL MANAGEMENT—MEDIA QUESTIONS

Question. We understand that Commerce has been revising its over 20 year old
communications policy for the last few months. What is the status of the policy and
when can we expect it to be released and implemented?

Answer. On March 29, the Department released its new public communication
policy, following three separate rounds of internal input from our employees, in par-
ticular our scientists, on the draft policy. The policy will take effect on May 14, fol-
lowing a 45 day time period to conduct training and outreach sessions with employ-
ees.

Question. What steps will the Department take to ensure that all staff are in-
formed of and understand how to implement the policy?

Answer. We have publicly released the policy along with “Frequently Asked Ques-
tion” document, and placed both on our website. We are providing a 45 day window
of time before the policy takes effect in order to conduct training and outreach ses-
sions with current employees. We are also considering ways to require annual “re-
fresher” sessions as well as to require training for new employees.

Question. Will the revised policy include language to specifically address recent
concerns raised by scientists regarding interference with the dissemination of their
research results?

Answer. Yes, the new policy provides a series of clear principles which reiterate
the Department’s support for the open exchange of scientific ideas, information, and
research. The policy also specifically provides for Fundamental Research Commu-
nications (a communications “carve-out” for scientific research), a series of best prac-
tices for public affairs employees, and provides operating units with the flexibility
to use existing, or issue new, guidance regarding the implementation of the new pol-
icy (as long as it is consistent with the Department policy).

Question. Specifically, will the new policy define the types of media contacts, press
releases, presentations, or other documents that would be subject to the policy?

Answer. Yes, the policy provides clear definitions of what types of documents are
covered by the policy.

Question. Describe situations, if any, in which prior approval is required for press
releases and media interviews.

Answer. Yes, the policy describes the situations, if applicable, which require prior
approval for press releases and media interviews.

Question. If prior approval is required, describe the specific process for approving
press releases and media interviews.

Answer. The Department’s policy provides an overall conceptual framework for
public communications, and set general Department-wide guidelines. Because the 13
agencies within the Department are so diverse, the new policy will provide oper-
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ating units the flexibility to continue to set more specific procedures, which must
be consistent with the overall Department policy.

Question. Explicitly delegate authority to approve releases or interviews of a time
sensitive nature or local interest to appropriate levels within the Commerce agen-
cies.

Answer. Yes, the new policy explicitly delegates authority to approve releases or
interviews of a time sensitive or local interest to appropriate levels within the Com-
merce agencies.

Question. Affirm that scientists can express personal views and share those views
with the media as long as they declare them to be their own.

Answer. Yes, the policy specifically includes a section explaining how employees
may communicate their personal views with an appropriate disclaimer.

Question. Define the role of the Office of Public Affairs office with regard to facili-
tating the dissemination of research.

Answer. Yes, the new policy defines the role of the Office of Public Affairs with
regard to facilitating the dissemination of research. Each operating unit will have
the flexibility to continue to use existing or issue new guidance regarding the imple-
mentation and interpretation of the policy, which must comport with the overall De-
partment policy.

Question. Delineate a process to resolve disputes regarding dissemination of re-
search.

Answer. Yes, the new policy delineates a process to resolve disputes regarding dis-
semination of research.

SPECIAL BILL LANGUAGE

Question. Please provide an explanation/background of each of the provisions
within the Commerce portion of the appropriations bill. For example, under ITA
there is the following provision, “purchase or construction of temporary demountable
exhibition structures for use abroad.” Why is special language required? Isn’t this
a “necessary” expense?

Census Bureau (Account: PC&P)

“: Provided, That none of the funds provided in this or any other Act for any fiscal
year may be used for the collection of Census data on race identification that does
not include ‘some other race’ as a category.”

Census was considering eliminating the “Some Other Race” category on the ques-
tionnaire and putting the Hispanic check box at the top of the list. Congress opposed
that option out of concern that it would deter Hispanics’ self-identification of those
who did not also fit into any of the standard race categories, thereby possibly under
recording Hispanic populations.

Departmental Management (Account: S&E)

“For expenses necessary for the departmental management of the Department of
Commerce provided for by law, including not to exceed $5,000 for official entertain-
ment, $47,466,000: Provided, That not to exceed 11 full-time equivalents and
$1,490,000 shall be expended for the legislative affairs function of the Department.”

Appropriated funds may not be used for entertainment expenses except when spe-
cifically authorized by law. This provision authorizes the Secretary to use up to
$5,000 from appropriated funds for entertaining foreign dignitaries and U.S. citizens
who are involved in activities of interest to the Department.

Congress added language imposing a ceiling on the legislative affairs function of
the Department was included beginning in the fiscal year 2004 Appropriations Act.

International Trade Administration

“For necessary expenses for international trade activities of the Department of
Commerce provided for by law, and for engaging in trade promotional activities
abroad, including expenses of grants and cooperative agreements for the purpose of
promoting exports of United States firms, without regard to the provisions of law set
forth in 44 U.S.C. 3702 and 3703;”

44 U.S.C. 3702 specifies that an executive department may not publish or pay for
advertisements without written authority from the head of that department.

The nature of ITA’s overseas exhibition program requires maximum flexibility in
advertising requirements since exhibitions may be changed, added, or canceled.
When such changes take place, advertisements must be placed as soon as possible
to inform the local business community. This exception from 44 U.S.C. 3702 will
provide the flexibility, which is required to effectively advertise for these exhibitions.

44 U.S.C. 3703 stipulates that prices paid for advertising may not exceed the com-
mercial rates charged to private individuals, with the usual discounts. Since the
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United States Government does not have sovereign status in other countries and is
charged commercial rates without the discounts required by 44 U.S.C. 3703, this ex-
ception is necessary to permit contracting in a manner which conforms to the reali-
ties of foreign advertising markets.

“full medical coverage for dependent members of immediate families of employees
stationed overseas and employees temporarily posted overseas;”

This language permits the International Trade Administration to extend to cer-
tain of its overseas employees the same benefits afforded domestically employed
Federal employees and employees of ITA’s Foreign Commercial Service in equiva-
lent positions overseas.

“travel and transportation of employees of the United States and Foreign Commer-
cial Service between two points abroad, without regard to 49 U.S.C. 40118;”

49 U.S.C. §40118(d) exempts State and USAID officials from the requirement
that government travel between two points outside the United States be accom-
plished by U.S. air carrier. This phrase clarifies that U.S. and Foreign Commercial
Service officers are included in the exemption, notwithstanding a Comptroller Gen-
eral decision to the contrary. This exemption is necessary and appropriate in that
most of the travel undertaken by U.S. and Foreign Commercial Service officers oc-
curs abroad, where U.S. air carriers are generally not reasonably available.

“employment of Americans and aliens by contract for services;”

44 CG 761, OPM guidance, and House Report 89-188 have concluded that Federal
agencies must have specific authority to employ personnel by contract. In order to
present its overseas exhibitions, ITA often requires the use of narrators, demonstra-
tors, receptionists, clerical, and facilities maintenance personnel who speak the lan-
guage of the host country; are familiar with local practices and procedures; or who
only need to be employed for a short period of time. In addition, in some cases, it
is more advantageous to employ U.S. citizens in the host country (generally mem-
bers of an employee’s family) because they have greater familiarity with American
methods and, therefore, require less effort to train.

“rental of space abroad for periods not exceeding 10 years, and expenses of alter-
ation, repair, or improvement;”

Buildings, pavilions, and space in such structures must be rented for overseas ex-
hibitions. However, rental terms are typically set by schedules established by fair
authorities and are not negotiated or established competitively. In addition, orga-
nizers may limit the build-out to approved contractors at scheduled prices. This
phrase clarifies that ITA may enter into leases for real property and make such im-
provements as are necessary without limitation.

“purchase or construction of temporary demountable exhibition structures for use
abroad,”

40 U.S.C. 601 prohibits the construction of public buildings except by the Admin-
istrator of the General Services Administration. Authority to purchase or construct
such demountable structures is necessary to allow ITA to present exhibitions over-
seas when permanent exhibition facilities are not available.

“payment of tort claims, in the manner authorized in the first paragraph of 28
U.S.C. 2672 when such claims arise in foreign countries;”

28 U.S.C. 2672 provides for settlement of tort claims for monetary damages of
$25,000 or less against the Unites States by the head of each federal agency for loss
of property or personal injury or death caused by a negligent or wrongful act or
omission of any employee of the Government while acting within the scope of his
employment in circumstances where the United States, if a private person, would
be liable under local law. However, 28 U.S.C. 2680 exempts the settlement of tort
claims which arise abroad from the provisions of 28 U.S.C. 2672. The language ex-
empts ITA from 22 U.S.C. 2680 and covers the settlement of tort claims against the
[{Oniteg States, which arise in connection with the ITA’s trade promotion activities
abroad.

“not to exceed $327,000 for official representation expenses abroad;”

Appropriated Funds are generally not available for official representation, absent
specific statutory authority. This gives ITA the authority to spend up to $327,000
on official representation abroad.

“purchase of passenger motor vehicles for official use abroad, not to exceed $45,000
per vehicle; obtaining insurance on official motor vehicles, and rental of tie lines;”

Per 31 U.S.C. 1343, an appropriation may be expended to purchase passenger
motor vehicles only as specifically authorized by law and places certain limitations
on the total cost of such vehicles. The annual appropriations act sets the general
limits on the total cost of the vehicles. This language provides ITA with the author-
itg todexceed the general amount (up to $45,000) so that it can purchase vehicles
abroad.
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“$406,925,000, to remain available until September 30, 2007, of which $8,000,000
is to be derived from fees to be retained and used by the International Trade Admin-
istration, notwithstanding 31 U.S.C. 3302”

Per 31 U.S.C. 3302, agencies may not retain or use fees unless specifically author-
ized by law. This language provides ITA the necessary authorization to use these
collections to offset its appropriation.

“That negotiations shall be conducted within the World Trade Organization to rec-
ognize the right of members to distribute monies collected from antidumping and
countervailing duties:”

This language added by Congress directed ITA to work with USTR to continue
negotiations with the WTO regarding the “Byrd Amendment”. In 2003, the WTO
ruled the Continued Dumping and Subsidy Offset Act of 2000 or “CDSOA” (Byrd
Amendment), which provides for the distribution of duties to the domestic parties
that supported the petition under certain circumstance, was not in compliance.

When the President signed the Deficit Reduction Act of 2005 on February 8, 2006,
legislation was enacted that will bring the United States into compliance with the
WTO Dispute Settlement Body ruling on the Byrd Amendment—the legislation re-
peals the Byrd Amendment for entries made on or after October 1, 2007.

“: Provided further, That the provisions of the first sentence of section 105(f) and
all of section 108(c) of the Mutual Educational and Cultural Exchange Act of 1961
(22 U.S.C. 2455(f) and 2458(c)) shall apply in carrying out these activities without
re%uéi to section 5412 of the Omnibus Trade and Competitiveness Act of 1988 (15
U.S.C. 4912);”

Having the references to 22 U.S.C. 2245(f) and 2458(c) in the annual appropria-
tions act permits the International Trade Administration (ITA) to accept, retain,
and expend or otherwise utilize contributions of funds, property, and services from
foreign governments, international organizations and private individuals, firms, as-
sociations, agencies and other groups for the purposes of furthering ITA’s mission
as generally defined in the annual appropriations act, namely trade promotion and
international trade activities. Among other activities, ITA relies on this authority
to charge, retain, and expend fees for export promotion services benefiting indi-
vidual U.S. exporters.

15 U.S.C. 4912 states that the Secretary shall provide reasonable public services
and access (including electronic access) to any information maintained as part of the
National Trade Data Bank and may charge reasonable fees consistent with section
552 of title 5 (the Freedom of Information Act, which includes specific provisions re-
garding fees to be assessed under that Act). Authorizing ITA to carry out these ac-
tivities without regard to 15 U.S.C. 4912 allows ITA to charge other than the public
services and access fees for export promotion services, even when such services rely
on or incorporate data contained in the National Trade Data Bank.

“and that for the purpose of this Act, contributions under the provisions of the Mu-
tual Educational and Cultural Exchange Act shall include payment for assessments
for services provided as part of these activities.”

This provision was added in 1990 to clarify a question pending at the time with
GAO concerning whether ITA’s authority to accept contributions under MECEA was
limited to voluntary gifts. This explicitly gives ITA the authority to accept contribu-
tions as assessments or fees as well as gifts.

“Provided further, That the International Trade Administration shall be exempt
from the requirements of Circular A-25 (or any successor administrative regulation
or policy) issued by the Office of Management and Budget:”

This language, inserted by Congress, increases the flexibility that ITA has in the
Zstablishment of prices and fees for services beyond that allowed by OMB Circular

—25.

“: Provided further, That negotiations shall be conducted within the World Trade
Organization consistent with the negotiating objectives contained in the Trade Act of
2002, Public Law 107-210.”

The principle textile and apparel negotiating objectives handed to the U.S. govern-
ment in the Trade Act of 2002 are as follows:

(16) TEXTILE NEGOTIATIONS.—The principle negotiating objectives of the United
States with respect to trade in textiles and apparel articles are to obtain competitive
opportunities for United States exports of textiles and apparel in foreign markets
substantially equivalent to the competitive opportunities afforded foreign exports in
United States markets and to achieve fairer and more open conditions of trade in
textiles and apparel.

United States Patent and Trademark Office

“Provided further, That not less than 657 full-time equivalents, 690 positions and
$85,017,000 shall be for the examination of trademark applications; and not less
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than 5,810 full-time equivalents, 6,241 positions and $906,142,000 shall be for the
examination and searching of patent applications: Provided further, That not more
than 265 full-time equivalents, 272 positions and $37,490,000 shall be for the Office
of the General Counsel: Provided further, That not more than 82 full-time equiva-
lents, 83 positions and $25,393,000 shall be for the Office of the Administrator for
External Affairs:”

Congress wanted to ensure that the core examination functions were properly
staffed and funded.

“Provided further, That any deviation from the full-time equivalent, position, and
funding designations set forth in the preceding four provisos shall be subject to the
procedures set forth in section 605 of this Act:”

This reprogramming provision was added after fiscal year 2005 because the floors
and ceilings are statutory and Congress had to give us a legal way of reprogram-
ming if we weren’t going to hit our levels. When we tried to reprogram in fiscal year
2005, staff pointed out that it was the law that we hit the levels specified, neither
they nor we had any discretion in the matter.

“Provided further, That from amounts provided herein, not to exceed $1,000 shall
be made available in fiscal year 2006 for official reception and representation ex-
penses: Provided further, That notwithstanding section 1353 of title 31, United States
Code, no employee of the United States Patent and Trademark Office may accept
payment or reimbursement from a non-Federal entity for travel, subsistence, or re-
lated expenses for the purpose of enabling an employee to attend and participate in
a convention, conference, or meeting when the entity offering payment or reimburse-
ment is a person or corporation subject to regulation by the Office, or represents a
person or corporation subject to regulation by the Office, unless the person or corpora-
tion is an organization exempt from taxation pursuant to section 501(c)(3) of the In-
ternal Revenue Code of 1986:”

Appropriators were concerned that PTO officials had been accepting invitational
travel, usually from non-profits but occasionally from other entities. This also ended
the invitational examiner education program.

“: Provided further, That in fiscal year 2006, from the amounts made available for
‘Salaries and Expenses’ for the United States Patent and Trademark Office (PTO),
the amounts necessary to pay: (1) the difference between the percentage of basic pay
contributed by the PTO and employees under section 8334(a) of title 5, United States
Code, and the normal cost percentage (as defined by section 8331(17) of that title)
of basic pay, of employees subject to subchapter III of chapter 83 of that title; and
(2) the present value of the otherwise unfunded accruing costs, as determined by the
Office of Personnel Management, of post-retirement life insurance and post-retirement
health benefits coverage for all PTO employees, shall be transferred to the Civil Serv-
ice Retirement and Disability Fund, the Employees Life Insurance Fund, and the
Employees Health Benefits Fund, as appropriate, and shall be available for the au-
thorized purposes of those accounts.”

OPM had been paying certain amounts on behalf of USPTO for CSRS retirement,
health insurance, and life insurance. Because PTO is fully-user fee funded, the Ad-
fr_ninistration proposed that USPTO should pay the full costs of its employees’ bene-

1ts.

Bureau of Industry and Security

“That the provisions of the first sentence of section 105(f) and all of section 108(c)
of the Mutual Educational and Cultural Exchange Act of 1961 (22 U.S.C. 2455(f)
and 2458(c)) shall apply in carrying out these activities”

The MECEA language is intended to allow BIS to receive and retain the funds
it receives from attendees at BIS export training programs, such as Update. Without
this language, all money received from attendees would have to be deposited in
Treasury.

National Telecommunications and Information Administration

“: Provided, That notwithstanding 31 U.S.C. 1535(d), the Secretary of Commerce
shall charge Federal agencies for costs incurred in spectrum management, analysis
and operations, and related services and such fees shall be retained and used as off-
setting collections for costs of such spectrum services, to remain available until ex-
pended.”

In 1996, Congress asked NTIA to investigate the feasibility of charging federal
agencies for spectrum management services. NTIA proposed to Congress that each
agency be charged in proportion to its use of the spectrum, using a simple fee-per-
assignment formula. As a result, Congress enacted language in the fiscal year 1996
appropriation, Public Law 104-134, which authorized the Secretary of Commerce to
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charge federal agencies for spectrum management, analysis, operations, and related
services to cover spectrum management costs.

Because NTIA experienced significant difficulties collecting fees from multiple fed-
eral agencies, Congress subsequently enacted additional language in the fiscal year
1997 appropriation, Public Law 104-208, which authorized the Secretary of Com-
merce to charge fees, but also specified that the federal agencies shall pay the fees
charged by NTIA for spectrum management costs or they would have to cease using
the spectrum.

Through NTIA’s annual appropriation, Congress has enacted this authority each
fiscal year. Currently, NTIA uses this authority to collect 80 percent of its costs for
spectrum management services each fiscal year. The specific legislative language is
necessary to permit NTIA to continue to collect spectrum management fees without
the particular requirements of the Economy Act (31 U.S.C. 1535(d)) being imposed
on the transfer of funds and to prevent the expiration of funds transferred from
other agencies for NTIA’s ongoing spectrum management services.

“: Provided further, That the Secretary of Commerce is authorized to retain and
use as offsetting collections all funds transferred, or previously transferred, from
other Government agencies for all costs incurred in telecommunications research, en-
gineering, and related activities by the Institute for Telecommunication Sciences of
NTIA, in furtherance of its assigned functions under this paragraph, and such funds
received from other Government agencies shall remain available until expended.”

NTIA’s laboratory in Boulder, Colorado, the Institute of Telecommunication
Sciences, (ITS) performs spectrum-related research and analysis for other federal
agencies on a reimbursable basis. Due to the nature of this work, which involves
projects that do not fit into a fiscal year timetable, it is necessary for NTIA to en-
sure that the funds transferred from other agencies for this reimbursable work do
not expire at the fiscal year’s end. Frequently, projects and related funding need to
be carried over into the next fiscal year. Therefore, NTIA continues to need author-
ization to prevent the expiration of funds transferred from other agencies for ITS
reimbursable projects. Currently, ITS reimbursable projects constitute about 60 per-
cent of its annual budget.

Operations Research and Facilities

“Provided, That fees and donations received by the National Ocean Service for the
management of national marine sanctuaries may be retained and used for the sala-
ries and expenses associated with those activities, notwithstanding 31 U.S.C. 3302:”

Per 31 U.S.C. 3302, fees and donations are not available to be retained and used
by agencies without specific authority.

“Provided further, That in addition, $3,000,000 shall be derived by transfer from
the fund entitled ‘Coastal Zone Management’ and in addition $67,000,000 shall be
derived by transfer from the fund entitled ‘Promote and Develop Fishery Products
and Research Pertaining to American Fisheries’:”

This language transfers funds from special NOAA accounts to Operations, Re-
search, and Facilities account (ORF) to partially offset the appropriation.

$67 million was transferred from the Promote and Develop account to the ORF
account. The Promote and Develop account is funded by a thirty percent levy on im-
ported fish product duties and transferred from the Department of Agriculture to
the Promote and Develop American Fishery Products account.

$3 million was transferred from the Coastal Zone Management Fund. This fund
was established by the Costal Zone Act Reauthorization Amendments of 1990
(CZARA). The fund consists of loan repayments from the former Coastal energy Im-
pact Program. The proceeds are to be used to offset the Operations, Research, and
Facilities account for the costs of implementing the Coastal Zone Management Act
of 1972, as amended.

“Provided further, That no general administrative charge shall be applied against
an assigned activity included in this Act or the report accompanying this Act:”

This proviso is included to forestall NOAA from paying for general administration
via a tax on the line offices and specific projects contained in the report language.

“Provided further, That the total amount available for the National Oceanic and
Atmospheric Administration corporate services administrative support costs shall not
exceed $179,036,000:”

This proviso strengthens the previous proviso and puts a hard cap on NOAA ad-
ministration costs.

“Provided further, That payments of funds made available under this heading to
the Department of Commerce Working Capital Fund including Department of Com-
merce General Counsel legal services shall not exceed $34,000,000:”

This proviso is included to limit the Department’s assessment of NOAA for Work-
ing Capital Fund costs.
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“Provided further, That any deviation from the amounts designated for specific ac-
tivities in the report accompanying this Act, or any use of deobligated balances of
funds provided under this heading in previous years, shall be subject to the proce-
dures set forth in section 605 of this Act:”

This strengthens the force of the report language by requiring a notification to
the Appropriations Committees if NOAA deviates from it, and increases oversight
of spending from deobligations by requiring notification as well.

“Provided further, That grants to States pursuant to sections 306 and 306A of the
Coastal Zone Management Act of 1972, as amended, shall not exceed $2,000,000, un-
less funds provided for ‘Coastal Zone Management Grants’ exceed funds provided in
the previous fiscal year:”

This language requires NOAA to divide up CZM grants fairly equally between the
states (by formula), protecting states with small coastlines and preventing states
with long coastlines (CA, AK, FL) from receiving the bulk of the grant funds.

“Provided further, That if funds provided for ‘Coastal Zone Management Grants’
exceed funds provided in the previous fiscal year, then no State shall receive more
than 5 percent or less than 1 percent of the additional funds:”

This language was inserted to ensure that if more funds were available for CZM
than in the prior year, all participating states would benefit.

“Provided further, That the personnel management demonstration project estab-
lished at the National Oceanic and Atmospheric Administration pursuant to 5 U.S.C.
4703 may be expanded by 3,500 full-time positions to include up to 6,925 full-time
positions and may be extended indefinitely:”

This language expanded the scope of the payroll demonstration project.

“Provided further, That the Administrator of the National Oceanic and Atmos-
pheric Administration may engage in formal and informal education activities, in-
cluding primary and secondary education, related to the agency’s mission goals:”

This provides specific authorization for NOAA to engage in educational activities.

“: Provided further, That, in accordance with the Federal Credit Reform Act of
1990 (2 U.S.C. 611 et seq.), within funds appropriated under this heading,
$2,000,000 shall remain available until expended, for the cost of loans under section
211(e) of title II of division C of Public Law 105-277, such loans to have terms of
up to 30 years and to be available for use in any of the Bering Sea and Aleutian
Islands fisheries.”

This language provided a $2 million subsidy to cover the costs associated with a
$200 million loan to the Community Develop Quota fisheries in the Bering Sea and
Aleutian Islands. These loans have terms of up to 30 years.

Procurement, Acquisition and Construction

“Provided, That of the amounts provided for the National Polar-orbiting Oper-
ational Environmental Satellite System, funds shall only be made available on a dol-
lar for dollar matching basis with funds provided for the same purpose by the De-
partment of Defense:”

This proviso was included because of concern that DOD would shift costs to
NOAA by under funding their portion of the project.

“Provided further, That except to the extent expressly prohibited by any other law,
the Department of Defense may delegate procurement functions related to the Na-
tional Polar-orbiting Operational Environmental Satellite System to officials of the
Department of Commerce pursuant to section 2311 of title 10, United States Code:”

Air Force officials asserted that NOAA officials could not perform certain procure-
ment functions because they were not authorized to do so. This proviso was included
to satisfy the need for authorization.

“Provided further, That any deviation from the amounts designated for specific ac-
tivities in the report accompanying this Act, or any use of deobligated balances of
funds provided under this heading in previous years, shall be subject to the proce-
dures set forth in section 605 of this Act:”

This strengthens the force of the report language by requiring a notification to
the Appropriations Committees if NOAA deviates from it, and increases oversight
of spending from deobligations by requiring notification as well.

“Provided further, That beginning in fiscal year 2007 and for each fiscal year
thereafter, the Secretary of Commerce shall include in the budget justification mate-
rials that the Secretary submits to Congress in support of the Department of Com-
merce budget (as submitted with the budget of the President under section 1105(a)
of title 31, United States Code) an estimate for each National Oceanic and Atmos-
pheric Administration procurement, acquisition and construction program having a
total multiyear program cost of more than $5,000,000 and an estimate of the budg-
etary ”requirements for each such program for each of the five subsequent fiscal
years:
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This proviso was added by Congress and requires five years of outyear projections
for programs with total costs of $5 million or more.

“Provided further, That subject to amounts provided in advance in appropriations
Acts, the Secretary of Commerce is authorized to enter into a lease with The Regents
of the University of California for land at the San Diego Campus in La Jolla for
a term not less than 55 years:”

NOAA is seeking to replace its Southwest Fisheries Science Laboratory at La
Jolla, CA, because it sits at the edge of a cliff that is receding. Because the Univer-
sity of California offered suitable land nearby but required a long-term lease, NOAA
needed specific authorization to enter into a lease of more than 20 years in order
to consider the offer.

“: Provided further, That funds appropriated for the construction of the National
Oceanic and Atmospheric Administration Pacific Regional Center are an additional
increment in the incremental funding planned for the Center, and may be expended
incrementally, through multi-year contracts for construction and related activities,
provided that obligations under any such multi-year contract shall be subject to the
availability of appropriations.”

This provides NOAA greater flexibility in spending the funds for the Pacific Re-
gional Center. Usually, NOAA would require appropriations in an amount that
would build or buy something that would be useful even without further appropria-
tion. However, even the major increments for this project are substantially in excess
of the amounts provided to date. Without this authorization, NOAA would not be
able to spend the funds appropriated, and they would expire unused.

Fisheries Finance Program Account

“Provided, That such costs, including the cost of modifying such loans, shall be as
defined in the Federal Credit Reform Act of 1990:”

Loans given out under the Fisheries Finance Program are to use accounting prin-
ciples specified under the Federal Credit Reform Act of 1990.

“Provided further, That these funds are only available to subsidize gross obliga-
tions for the principal amount of direct loans not to exceed $5,000,000 for Individual
Fishing Quota loans, and not to exceed $59,000,000 for traditional direct loans, of
whigh $19,000,000 may be used for direct loans to the United States menhaden fish-
ery:

Provides loan authority for two loan programs.

Direct loan authority of $5 million was given for Individual Fishing Quota (IFQ).
These loans provide fishery wide financing to ease the transition to sustainable fish-
eries through its fishing capacity reduction programs and provides financial assist-
ance in the form of loans to fishermen who fish from small vessels and entry level
fishermen to promote stability and reduce consolidation in already rationalized fish-
eries.

Provides direct loan authority of $59 million was given for Traditional Direct
loans. Traditional Direct Loans are available to U.S. citizens who otherwise qualify
for financing or refinancing the construction, reconstruction, reconditioning, and in
some cases, the purchasing of fishing vessels, shoreside processing, aquaculture, and
mariculture facilities. Language was also included directing that of the $59 million
in traditional loans, priority should be given to providing $19 million in direct loans
to the menhaden fishery.

“: Provided further, That none of the funds made available under this heading may
be used for direct loans for any new fishing vessel that will increase the harvesting
capacity in any United States fishery.”

This proviso makes it unlawful for a fisherman to use Fisheries Finance Program
loans to modify or replace a fishing vessel such that it would materially increase
the harvesting capacity of the fishery. This language prevents fisheries finance pro-
gram loans from contributing to over-fishing.

ECONOMIC DEVELOPMENT REPRESENTATIVE

Question. The Economic Development Representative (EDR) that services Mary-
land has been vacant for well over a year. When will this vacancy be filled? If not,
please explain.

Answer. The Economic Development Administration (EDA) has initiated the com-
petitive civil service recruitment process to fill the vacant Economic Development
Representative (EDR) position in the Maryland/West Virginia office. This office is
to be located in West Virginia but would have convenient access to Maryland. EDA
currently has five vacant EDR positions nationwide. Recruitment is currently under-
way to fill the three vacancies located in Maryland/West Virginia, Minnesota, and
Missouri. EDA anticipates the recruitment process to fill the other two vacancies
will begin sometime in April.
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UNOBLIGATED BALANCE LEVELS

Question. Please provide unobligated balance levels for the S&E appropriation
and the Economic Development Assistance Program appropriation for fiscal years
2001 through 20086.

Answer. The following unobligated balance levels are provided for the S&E appro-
priation and the Economic Development Assistance Program appropriation for fiscal
years 2001 through 2006. The EDAP balances primarily consist of deobligations of
prior year obligations, and were re-obligated against new projects in subsequent
years.

[In thousands of dollars]

Fiscal year! S&E EDAP
2001 240 63,777
2002 42 11,902
2003 338 14,826
2004 2912 15,355
2005 20 10,965
2006 396 10,757

1Balances were for year end for each year.
2Balance due to EOY DOD reimbursable credit.
3As corrected.

ECONOMIC DEVELOPMENT ADMINISTRATION CUT

Question. What will be the consequence of an $80 million cut in EDA grants? How
man%' fewer projects will be funded? How many communities will not receive assist-
ance?

Answer. We believe the President’s budget balances competing priorities and pro-
vides sufficient resources for the agency to accomplish its mission. A funding level
of $170 million will provide 60—65 public works-type grants and 25 economic adjust-
ment-type construction grants, which will generate 19,000 new higher-skill jobs.
EDA will focus these resources on the Nation’s most distressed communities. EDA
fiscal year 2006 and fiscal year 2007 funding levels supported approximately 140
investments.

STAFFING BREAKOUT

Question. Please provide a staffing breakout (including contractors) at head-
quarters and at each of the regional offices as of the end of each fiscal year (2001-
2006) as well as a current breakout as of the latest pay period. Provide staffing lev-
els by appointment, grade, and position.

Answer. Attachment 5 lists on-board staffing, including contractors, at head-
quarters and each regional office at the end of each fiscal year, and the current
staffing, including appointment, grade and position.

ATTACHMENT 5.—ECONOMIC DEVELOPMENT ADMINISTRATION STAFFING CHART AS OF 3/20/
2007—EMPLOYEES

Office Positions Appointment Grade
Office of the Assistant Secretary Assistant Secretary Political ..... (1)
Office of the Assistant Secretary .. DAS for Economic Development ... Political ..... (2)

Office of the Assistant Secretary .. Senior Advisor to Assistant Secretary Political ..... (2)
Office of the Assistant Secretary .. Special Advisor ................ Political ..... 11
Office of the Assistant Secretary Confidential Assistant Political ..... 11
Office of the Assistant Secretary Secretary Career ... 10

Office of Chief Counsel .... Chief Counsel Career ... 15

Office of Chief Counsel Attorney AdViSOr .....cocoveveeeveriereciierssieenn | Gareer ... 14
Office of Chief Counsel ... Attorney AdViSOr ........cooocvveevvrivsriinniinennens | Gareer ... 14
Office of Chief Counsel Paralegal .......cccoooomvemriiveriecisseiesienneennn | Career ... 12
Office of Chief Counsel .......coocvveeeneerneenneinciins Administrative Assistant ... Career ....... 8
Office of Management SErvices .........ooeevvrnnne CFO/DAS for Management Services ............. Career ... (2)
Office of Management Services Secretary Career ....... 8
Office of Management Services ... Program Analyst—PMF ........cccccoovrrivrrinreinnns Career ... 12
Office of Management Services ... Deputy CFO/Director Administration & Sup- | Career ....... 15

port Svs Div.
Office of Management SErvices .........ccoooveerinnnns Human ReSOUCES .....vvvrvereerieriesicieris Career ... 15
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ATTACHMENT 5.—ECONOMIC DEVELOPMENT ADMINISTRATION STAFFING CHART AS OF 3/20/
2007—EMPLOYEES—Continued

Office Positions Appointment Grade
Office of Management Services Management Analyst ... Career ....... 14
Office of Management Services Management Analyst ... Career ....... 13
Office of Management SErvices ........coccoeveervuns Management Analyst ... Career ....... 13
Office of Management Services Financial Analyst .......ccccooovereeeveiererienis Career ... 14
Office of Management Services . Accountant Career ... 14
Office of Management Services . Accountant Career ... 13
Office of Management Services Director, Budgeting & Performance Evalua- | Career ...... 15
tion Division.
Office of Management Services Senior Program Analyst ... Career ....... 14
Office of Management Services . Program Analyst Career ....... 13
Office of Management Services Program Analyst Career ....... 13
Office of Management Services Program Analyst Career ....... 7
Office of Management Services . Grant Specialist—PMF Career ... 11
Office of Management Services . Budget Analyst ............ Career ... 13
Office of Information Technology ... Chief Information Officer Career ... 15
Office of Information Technology ... Information Tech Specialis Career ....... 14
Office of Information Technology ... Information Tech Specialist Career ....... 13
Office of Information Technology ... Information Tech Specialist .... Career ....... 11
Office of Information Technology .........ccccccovvverrunnes Information Tech Specialist ...........ccccoenrnene. Career ....... 7
Office of External Affairs and Communications ..... DAS for External Affairs and Communica- | Political ..... (2)
tions.
Office of External Affairs and Communications ..... Secretary Career ....... 8
Office of External Affairs and Communications ..... Director, Public Affairs .......cccocovemrerverenne. Political ..... 15
Office of External Affairs and Communications ..... Web Master Career ... 13
Office of External Affairs and Communications ..... Senior Public Affairs Specialist .. Career ....... 13
Office of External Affairs and Communications ..... Public Affairs Specialist Career ....... 12
Office of External Affairs and Communications ..... Prog Comm Specialist Team Leader ... Career ....... 15
Office of External Affairs and Communications ..... Management Analyst .................. Career ....... 13
Office of External Affairs and Communications ..... Intergovernmental Affairs Specialist Career ....... 13
Office of External Affairs and Communications ..... Investment Information Specialist Career ... 12
Office of External Affairs and Communications ..... Comm & Cong Liaison Spec ....... Career ... 12
Office of External Affairs and Communications ..... Investment Information Specialist Career ... 12
Office of External Affairs and Communications ..... Program Communications Asst ................... | Career ... 7
Atlanta Regional Office Regional Director ........ccoooeevvevvivrrverrsenne. | Career ... (2)
Atlanta Regional Office .. EDR/KeNtUCKY ..o, | Gareer .o 13
Atlanta Regional Office .. EDR/MiSSISSIPPI ...ooovvveveereeeriesieniiresisneenes | GAreer ... 13
Atlanta Regional Office Administrative Officer ..........cccoeccemrvverenenn. | Career ... 12
Atlanta Regional Office Econ Dev Prog Spec .......ccoccvevvmeiivevrnene. | Career ... 12
Atlanta Regional Office .. Econ Dev Prog Spec .......ccocovevvveiiveereenne. | Career ... 12
Atlanta Regional Office .. Econ Dev Assistant ..........ccccccoeeveervvevenen. | Career ... 6
Atlanta Regional Office Civil ENGINEET .voueevcveneiierincersseiseieneenene | GATeET e 14
Atlanta Regional Office Civil ENgineer ......cccoovevevvereeresesereesscen. | Gareer ... 13
Atlanta Regional Office .. IT Specialist Career ... 12
Atlanta Regional Office .. Project Manager Career ... 12
Atlanta Regional Office .. Chief, Public Works & Econ Adjust Career ....... 14
Atlanta Regional Office .. Program Specialist ...... Career ....... 12
Atlanta Regional Office .. Program Specialist .. Career ....... 12
Atlanta Regional Office Program Specialist Career ....... 12
Atlanta Regional Office Econ Dev Prog Spec ... Career ....... 11
Atlanta Regional Office .. Regional Counsel ... Career ... 15
Atlanta Regional Office .. Econ Dev Prog Spec ... Career ....... 12
Atlanta Regional Office Secretary 0/A Career ....... 6
Austin Regional Office .... Regional Director Career ....... (2)
Austin Regional Office Regional Counsel ... Career ... 15
Austin Regional Office Environmental Specialist .... Career ... 13
Austin Regional Office .... Area Director Career ... 14
Austin Regional Office ... EDR/Louisiana Career ....... 13
Austin Regional Office Senior Program Specialist Career ... 13
Austin Regional Office .... Econ Dev Prog Specialist ..........ccccovevvrneenne. | Career ... 12
Austin Regional Office ... Mgmt Analyst ........cccocoeriverieciseecesienneenn | Career ... 12
Austin Regional Office Area Director ........ccooevvvvveeeeeinrecieiieseenn | Gareer ... 14
Austin Regional Office Civil Engineer Career ... 13
Austin Regional Office ... Civil Engineer Career ....... 13
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ATTACHMENT 5.—ECONOMIC DEVELOPMENT ADMINISTRATION STAFFING CHART AS OF 3/20/

2007—EMPLOYEES—Continued

Office Positions Appointment Grade
Austin Regional Office OPCS Officer Career ....... 12
Austin Regional Office . Office Tech/Office Auto .... Career ....... 5
Austin Regional Office . Area Director Career ....... 14
Austin Regional Office . EDR—Arkansas Career ... 13
Austin Regional Office . Econ Dev Prog Specialist . Career ....... 12
Austin Regional Office Econ Dev Prog Specialist Career ....... 12
Austin Regional Office Econ Dev Prog Specialist . Career ....... 12
Chicago Regional Office .. Regional Director ..... Career ... (2)
Chicago Regional Office .. Regional Counsel Career ... 15
Chicago Regional Office .. EDR/Ohio/Indiana Career ... 13
Chicago Regional Office .. EEO Specialist ..... Career ....... 13
Chicago Regional Office .. Econ Dev Prog Specialist . Career ....... 9
Chicago Regional Office Supv Program Specialist .. Career ....... 14
Chicago Regional Office Engineer Career ....... 13
Chicago Regional Office EA Program Specialist ......cccoovovevireriinrinnns Career ....... 12
Chicago Regional Office PW Program Specialist Career ... 12
Chicago Regional Office .. PW Program Specialist ..... Career ... 12
Chicago Regional Office Supervisory Econ Dev Prog Spec . Career ....... 14
Chicago Regional Office Engineer Career ....... 13
Chicago Regional Office EA Program Specialist ..... Career ... 12
Chicago Regional Office .. OPCS Officer Career ... 14
Chicago Regional Office Administrative Officer .......cccovververrernninns Career ... 12
Chicago Regional Office N1V 175 OO RUOORUPRROPRRTO I 07 (:1:] QRO 6
Chicago Regional Office SECTtArY ...oovveeevecvesveeseesieceseesssensieennns | GAIEET oo 6
Chicago Regional Office €00rdinator ........ccococevvvevrrrererecissessienneennns | Career ... 14
Denver Regional Office ... Regional Director .........ccccoevrcverieriverrrennn. | Career ... (2)
Denver Regional Office Regional Counsel ... Career ....... 15
Denver Regional Office Civil Engineer Career ... 13
Denver Regional Office ... OPCS Officer/Computer Spec ........ccc.covevvnecs Career ....... 12
Denver Regional Office ... Admin Officer Career ... 12
Denver Regional Office Program Specialist .. Career ....... 12
Denver Regional Office Program Specialist .. Career ... 11
Denver Regional Office Community Planner . Career ... 13
Denver Regional Office East Team Leader ... Career ... 14
Denver Regional Office Program Specialist .. Career ....... 13
Denver Regional Office EDR Colorado/Kansas .. Career ....... 13
Denver Regional Office EDR lowa/Nebraska . Career ....... 13
Denver Regional Office ... EDR Montana/Utah .. Career ....... 13
Denver Regional Office ... West Team Leader ... Career ....... 14
Denver Regional Office ... Program Specialist .. Career ....... 13
Philadelphia Regional Office Regional Counsel ... Career ....... 15
Philadelphia Regional Office Environmental Officer . Career ....... 13
Philadelphia Regional Office General Attorney .. Career ....... 14
Philadelphia Regional Office Administrative Officer . Career ... 12
Philadelphia Regional Office Adm Support Assistant Career ... 5
Philadelphia Regional Office EDR New York/VT ....... Career ... 13
Philadelphia Regional Office ... Chief, Planning Technical Asst ... Career ....... 14
Philadelphia Regional Office ... Community Planner Career ....... 13
Philadelphia Regional Office Community Planner . Career ....... 12
Philadelphia Regional Office Community Planner . Career ....... 12
Philadelphia Regional Office Chief, Pubic Works .. Career ....... 14
Philadelphia Regional Office Civil Engineer Career ....... 13
Philadelphia Regional Office Sr. Program Specialist ........ccoooconviiriinrienns Career ....... 13
Philadelphia Regional Office Civil Engineer Career ....... 13
Philadelphia Regional Office Civil Engineer Career ... 13
Philadelphia Regional Office ... Public Works Program Spec ...........ccccoevues Career ....... 12
Philadelphia Regional Office ... Econ Dev Prog Spec Career ....... 12
Philadelphia Regional Office Program Specialist .. Career ... 9
Philadelphia Regional Office Chief, Economic Adjustment ... | Career ... 14
Philadelphia Regional Office ... Sr.Program Specialist (Financial Analyst) ... | Career ....... 13
Philadelphia Regional Office ... Program Specialist .. Career ... 13
Philadelphia Regional Office Program Specialist .. Career ....... 12
Seattle Regional Office Regional Director Career ....... (2)
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ATTACHMENT 5.—ECONOMIC DEVELOPMENT ADMINISTRATION STAFFING CHART AS OF 3/20/
2007—EMPLOYEES—Continued

Office Positions Appointment Grade
Seattle Regional Office ... Regional Counsel ... Career ....... 15
Seattle Regional Office EEO/Civil Rights .. Career ....... 13
Seattle Regional Office Administrative Officer . Career ....... 12
Seattle Regional Office Computer Specialist ... Career ... 11
Seattle Regional Office EDR Alaska Career ... 13
Seattle Regional Office ... Economic Development Specialist ............... Career ....... 11
Seattle Regional Office ... Chief, Economic Adjustment Career ....... 14
Seattle Regional Office Economic Adjustment Specialist .. Career ... 12
Seattle Regional Office EDR/Oregon, Northern Cal Career ... 14
Seattle Regional Office EDR Pacific Islands .... Career ... 13
Seattle Regional Office EDR/Idaho and Nevada Career ....... 13
Seattle Regional Office EDR/Central, Bay, CA .. Career ... 13
Seattle Regional Office EDR/Southern California .. Career ....... 13
Seattle Regional Office EDR/Arizona Career ....... 13
Seattle Regional Office ... Supv Community Planner ........cccccooeevevvnnes Career ....... 14
Seattle Regional Office .... Civil Engineer Career ... 13
Seattle Regional Office Civil Engineer Career ... 13
Seattle Regional Office Civil Engineer Career ... 13
Seattle Regional Office Public Works Specialist .... Career ....... 12
Seattle Regional Office Public Works Specialist Career ... 12
Seattle Regional Office .... Public Works Specialist .... Career ... 12
Total 161
LEX,
28ES.
ATTACHMENT 5.—ECONOMIC DEVELOPMENT ADMINISTRATION STAFFING CHART AS OF 3/20/
2007—CONTRACTORS
Office Positions Funded by Number

Office of Management Services .. Accounting Technician S&E 2
Office of Management Services .. Human Resources ! S&E 2
Office of Information Technology Information Technology S&E 7
Total contractors funded by S&E funds ... 11

Contractors Funded by Other Sources of Funds:
Seattle Regional Office .......cccovevvvervreriernrnnns Community Planner ................... DOD Reimb Funds ........ 1
Seattle Regional Office ... Administrative Assistant .. DOD Reimb Funds ........ 1
Seattle Regional Office Civil Engineer ...... DOD Reimb Funds . 1
Seattle Regional Office Program Specialist .| DOD Reimb Funds ........ 1
Seattle Regional Office ... Environ Protection Specialist .... | DOD Reimb Funds ........ 1
Total Other Fund Sources 5

LHR services previously provided under a cross-servicing agreement with ITA.

ESA HEADQUARTERS STAFFING AND FUNDING LEVELS

Question. Please provide a staffing and funding breakout for ESA Headquarters
for fiscal year 2005, fiscal year 2006, fiscal year 2007 CR.
Answer. All ESA headquarters’ appropriated staffing and funding are identified
in the Economics and Statistical Analysis budget under the “Policy Support” head-

ing.

Fiscal Year 2005 Actual Fiscal Year 2006 Actual

Fiscal Year 2007 En-
acted

ESA Headquarters
Personnel Amount Personnel Amount Personnel Amount
Positions/Budget Authority ... 34 $6,316 23 $3,975 23 $3,975
FTE/Obligations 39 6,398 18 3,480 (1) (1)

1TBD.
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DYNAMICS OF ECONOMIC WELL-BEING

Question. Will there be a gap in continuity between the start of the Dynamics of
Economic Well-Being and the end of the SIPP? If so, how long?

Answer. The Budget provides $15.9 million (an increase of $6.7 million over the
2007 Budget) to continue the development of the new Dynamics of Economic Well-
being System (DEWS). However, to ensure Census can focus its efforts and be suc-
cessful at fielding the new survey in 2009, the Budget does not include funding to
continue SIPP data collection in 2008. Therefore there will be a short “data gap”
between ending the SIPP and beginning of DEWS.

Data collection will end for SIPP in September 2007. We will have full data
through May, partial data through August, and no data from September through
December 2007. The first DEWS data collection will provide data for calendar year
2008. It should be noted that there have been gaps in the SIPP series before. For
example, to enable the Census Bureau to initiate a new panel in February 2001 and
process data more recently collected, data collected from February to September
2000 were never released and data from October 2000 to January 2001 were never
collected. Based on those experiences and consultations with some of our Federal
agency partners, we believe that a similar data gap between SIPP and DEWS
should not hamper program evaluation or modeling.

IMPROVED MEASUREMENT OF SERVICES

Question. Please provide the complete funding requirements for the “Improved
Measurement of Services” including any out-year requirements.

Answer. The Improved Measurement of Services initiative request for fiscal year
2008 is $8,118,000. We expect that a similar amount will be needed in the out-years,
with adjustments for inflationary cost increases and other technical adjustments to
base, providing for the continued quarterly and annual collection and dissemination
of service industry data.

ITA EXPORT FEE INCREASE

Question. The budget request proposes to double a fee that the Subcommittee has
rejected the last two years. Will the fee increase be a disincentive for exports at the
very time we are trying to encourage them?

Please provide a schedule of current fees vs. those proposed under the request.

Answer. In 2006, ITA was involved with over 12,000 export success stories. Over-
all, exports from the United States are up over 2005. In fiscal year 2006, ITA as-
sumed that it would collect $8 million in fees. ITA actually collected $7.9 million.
We believe these fees could be managed better to free-up funding for ITA activities
that provide the greatest benefit to the nation as a whole. ITA believes its services
%re important for potential exporters and will continue to contribute to the export

oom.

ITA is working toward developing a fee setting strategy that will recover a slight-
ly larger share of costs from companies that can afford it, while still encouraging
SMEs to participate in the export market. The proposed fees will cover approxi-
mately 5 percent of the costs of the U.S. and Foreign Commercial Service (an in-
crease from 3 percent in fiscal year 2007), and only about 3 percent of ITA’s overall
costs. The fees are targeted at services that provide benefits for specific firms, such
as International Partner Searches, and Gold Key services. These services are most
similar to those provided by private consulting firms.

In addition, ITA is developing novel partnerships with companies such as FED-
Ex and E-BAY, to name a couple, to expand the number of SMEs that export and
those that export to more the one country. For example, FedEx is helping ITA to
identify and inform U.S. exporters to Mexico about new business opportunities in
Central America, which have come about as a result of recent Free Trade Agree-
ments that the United States has signed with these countries. These private sector
partners join ITA’s traditional interagency partners, such as SBA, the Export-Im-
port Bank, the Overseas Private Investment Corporation, and state and local gov-
ernments in an effort to educate, inform and assist companies. These partnerships
hellp achieve the government’s and the private partners’ goals of expanding foreign
sales.

Below is a schedule of current fees. There are no proposed fees at this time.

Current Fees

Products

Business Facilitation Service Variable depending on company requirements
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Current Fees

BuyUSA.gov Business Service Provider ...........cccccoeveeeervrernnenns International $150-$500
Domestic $250
Free for U.S. Companies

Commercial News USA Revenue comes from advertising

Customized Market Research Variable depending on company requirements

Featured US Exporters (FUSE) $25-50

Gold Key—1st day $685-$7701

Gold Key—each additional day $320-$385!

International Company Profile (ICP) $520-$810!

International Partner Search (IPS) ... ... | $500-$7901

Platinum Key Service Variable depending on company requirements
Events

Catalog Event/PLC $450 and $650

Certified Trade Mission Variable depending on company requirements

International Buyer Program $8,000

Seminar-Webinar Variable

Trade Fair Variable depending on trade fair expenses and company re-

quirements

Trade Mission Variable depending on company requirements

Trade Promotion Event Variable depending on company requirements

Single Company Promation Variable depending on company requirements

Certified Trade Fairs $1,750

1The range of user fees charged for certain services reflects variations in the cost of doing business in different markets.
ITA CHINESE SUBSIDY PROGRAMS

Question. Please provide a funding summary of efforts to identify and analyze
Chinese subsidy programs.

Answer. While ITA records maintain cost information for overall China enforce-
ment efforts, it does not record separately its activities with respect to China sub-
sidies for financial purposes. We can reasonably estimate that, between efforts in
Washington, DC, and ITA’s foreign offices in Asia, particularly Beijing, ITA devoted
well over $1,000,000 to research, monitoring, consultation and advocacy regarding
China subsidy issues during fiscal year 2006. During fiscal year 2007, we estimate
that this amount could reach somewhere in the range of $1,500,000.

ITA ASSISTANT SECRETARY STATUS

Question. What is the status of the A/S for Manufacturing vacancy?

Answer. We are working closely with Personnel at the White House on this ap-
pointment and are making good progress. We are committed to filling this position
as quickly as possible.

FUNDING FOR NOAA EDUCATION PROGRAMS

Question. Secretary Gutierrez, a few weeks ago you invited me to attend an event
at a local Maryland high school to visit with students participating in the FIRST
Robotics competition. From the interest you have shown in this program I know
that you are keenly aware of the fact that we need to engage our young people I
math and science programs.

What is the rationale for cutting the NOAA education programs by 50 percent?

Does the Department of Commerce believe in the NOAA education mission?

Answer. NOAA’s fiscal year 2008 budget maintains NOAA’s education spending
at the fiscal year 2007 President’s request level. The Department of Commerce
strongly believes in NOAA’s educational mission and we believe that NOAA can
make considerable progress toward its goal of developing an ocean literate popu-
lation at the requested funding level. In order to produce a society well versed in
ocean-related issues, it is vital that NOAA establishes a strong foundation of knowl-
edgeable students who will later move into the general population. The programs
included in the fiscal year 2008 budget (see Table 1) all contribute to this goal.
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TABLE 1.—EDUCATION PROGRAMS INCLUDED IN PRESIDENT'S FISCAL YEAR 2008 BUDGET

REQUEST

Fiscal Year 2008
Program President’s Re-

quest
Educational Partnership Program $14,261,000
Hollings Scholarship 3,700,000
JASON 1,000,000
Nancy Foster Scholarship 400,000
Total 19,361,000

Examples of each of these successful NOAA programs are highlighted below:

The JASON Project uses multimedia tools and cutting-edge technology to engage
middle-school students in scientific research and expeditions led by leading sci-
entists. Dr. Bob Ballard has transmitted his discoveries to millions of students in
classrooms around the country, via satellite and internet broadcasts. The JASON
Project also provides on-site and on-line teacher professional development supported
by the National Science Teachers Association and the U.S. Department of Edu-
cation’s Star Schools Program.

NOAA’s Educational Partnership Program began in 2001 and provides financial
assistance, on a competitive basis, to Minority Serving Institutions (MSIs) to in-
crease programs and opportunities for students to be trained and graduate in
sciences that directly support NOAA’s mission. The program consists of four core
components: Cooperative Science Centers, Environmental Entrepreneurship Pro-
gram, Graduate Sciences Program and the Undergraduate Scholarship Program.

—Five Cooperative Science Centers have been designated at MSIs with graduate
degree programs in NOAA-related sciences. To date, NOAA has provided formal
training and research opportunities for 2,050 students at these centers. Exter-
nal teams of scientists have reviewed the centers to determine the effectiveness
of student recruitment, training and graduation. Program statistics have con-
sistently exceeded performance measures with over 383 students graduating
with bachelors and advanced degrees in NOAA-related sciences. Of those stu-
dents, 33 have received Ph.D.’s and 105 students have been awarded Masters
Degrees. Another 94 Ph.D. candidates and 126 Masters candidates are expected
to receive advanced degrees within the next three to five years.

—The Environmental Entrepreneurship Program provides financial assistance to
increase the number of students at MSIs who are proficient in both environ-
mental studies and business enterprises. The Program facilitates linkages be-
tween MSIs, NOAA and the private sector.

—The Undergraduate Scholarship Program has trained 84 students majoring in
NOAA-related sciences at MSIs. Of these, 69 students have completed the pro-
gram and 15 are finishing their second year of training. Twenty-eight of the stu-
dents that have completed the program have been accepted into graduate pro-
grams.

—The Graduate Sciences Program offers training and work experience to excep-
tional female and minority students pursuing advanced degrees in the environ-
mental sciences. After completing the program, participants commit to employ-
ment at NOAA based upon the length of their training. To date, the Graduate
Sciences program has hired 32 graduates as NOAA scientists.

The Dr. Nancy Foster Scholarship Program, named in honor of the late distin-
guished NOAA scientist and Assistant Administrator, recognizes outstanding schol-
arship and encourages independent graduate level research—particularly by female
and minority students—in oceanography, marine biology and maritime archaeology.
Congress authorized the Program, as described in the National Marine Sanctuaries
Amendments Act of 2000, soon after Dr. Foster’s death in June 2000, as a means
of honoring her life’s work and contribution to the Nation. To date, 22 students have
received scholarships, 18 of whom are women.

The Ernest F. Hollings Scholars Program recruits and prepares students for pub-
lic service careers with NOAA and other natural resource and science agencies as
well as for careers as teachers and educators in oceanic and atmospheric science.
Last year, the first Hollings Scholars successfully participated in summer intern-
ships with NOAA labs and facilities. The Hollings Scholarship Program currently
funds more than 100 students in ocean and atmospheric sciences, math, computer
science, social science and education.
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As indicated above, the Department supports education programs at NOAA and
is requesting over $19 million in fiscal year 2008 for education programs and activi-
ties.

UNITED STATES PTO PATENT BACKLOG

Question. What is the current backlog of patents?

Answer. The backlog (cases that have not been examined) of patent applications
at the beginning of fiscal year 2007 was 701,000. As noted in the 2007-2012 Stra-
tegic Plan, the rate at which patent applications are being filed has increased be-
yond the rate at which the USPTO is presently able to examine them. It is possible
that this backlog could approach 1.4 million by 2012.

We are currently employing the following strategies to address backlogs:

—Enhance recruitment to hire 1,200 new patent examiners a year for an extended

period of time, including examiners with degrees and/or experience in areas of
emerging technologies.

—Expand telework and explore establishing regional USPTO office.

—Competitively source PCT Chapter 1 applications, freeing examiners to focus on

national cases.

—Explore examination reform through the rule making process to create better-

focused examination and enhance information exchange between applicant and
examiner.

LONG-TERM METRIC/GOAL FOR PATENT PENDENCY

Question. What is the agency’s long-term metric/goal for patent pendency?

Answer. Our long-term, strategic goal for patent pendency! is 28 months to final
disposition, by 2012.

Metrics include reduction of the initial waiting time for patent applications in our
most backlogged Technology Centers and successful implementation of various ini-
tiatives that ensure goal achievement by 2012.

The USPTO is both implementing initiatives and exploring strategies that will re-
duce the backlog of unexamined patent applications and improve the timeliness of
a patent examination.

An important set of options—important because they would have a significant,
long-lasting positive effect on timeliness of patent examination—might require legis-
lation. Therefore, we are grateful to the Subcommittee for its interest in the topic
of patent pendency, as we believe faster processing of patent applications is crucial
to America’s Competitiveness.

RETENTION RATE

Question. What is the current staff retention rate?

Answer. The USPTO typically reports an attrition rate rather than a retention
rate. In 2006 the USPTO’s examining staff had an attrition rate of 10.6 percent. In
contrast, the U.S. Department of Labor, Bureau of Labor Statistics reported a total
government separation rate of 16.9 percent for 2006.

INCREASE EXAMINER RETENTION

Question. Beyond recruitment and retention bonuses, how is PTO working to in-
crease examiner retention?

Answer. In addition to providing eligible examiners a market-driven recruitment
bonus for up to four years with a condition of employment agreement, the USPTO
has identified a number of initiatives that would improve retention:

—The Office is forming teams of hiring coordinators with specialized technology-
specific and human resources and recruiting skills to attract candidates for hard
to fill examining positions, particularly those most likely to stay at the USPTO.

—Another way of attracting candidates who most likely would remain at the
USPTO is to use personal interaction at college and regional job fairs to educate
candidates about the exact nature of the job.

—The on-going Patent Hoteling Program (PHP), which was launched in 2006 with
500 examiners, will be expanded by 500 examiners a year through fiscal year
2010.

—PH is a voluntary program whereby participants can remotely access
USPTO automated system, on-line resources, and other information from an
alternative worksite. They also can remotely reserve office space one day per

1Patent pendency is the amount of time a patent application is waiting (in queue) before a
patent is issued or the application is abandoned.
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week in a “hotel office suite” located at USPTO headquarters to conduct in-
person business activities.

—On a more long-term basis, we hope to create, with Congressional support and
legislative authority, a workplace that can be anywhere. In this regard, three
possibilities are being investigated by Patents: (1) expanding the successful Pat-
ents Hoteling Program (PHP) in such a way as to create a more nationwide
workforce; (2) creating remote or regional offices, or brick and mortar presences,
in different locations across the country selected upon a variety of factors such
as where pockets of technology may be concentrated or there is increased access
to a suitable workforce for hire; and (3) a storefront approach which in a sense
is a hybrid of the possibilities (1) and (2). The storefront approach would poten-
tially provide a small-scale brick and mortar presence, or node, which could
then act as a support center for employees participating in an expanded
hoteling program.

—The USPTO plans a multi-pronged approach to provide enhanced training pro-
grams for patent employees—both new employees and mid-career and senior ex-
aminers.

—The Office also plans to develop alternatives to the current performance and
bonus systems, for example, the Patent Flat Goal pilot program, which is de-
signlgd to improve flexibility as to when and where examiners perform their
work.

—Patent examiners received a 7 percent special pay rate increase in November
2006.

—In 2006, USPTO management submitted proposals to patent union representa-
tives for a new collective bargaining agreement that would replace a previous
agreement negotiated in 1986. Proposals include enhanced patent examining
mone(‘;ary awards and production activities, as well as a stand-alone quality
award.

TIMELINE FOR ACHIEVING STRATEGIC PLAN GOALS AND OBJECTIVES

Question. In December, PTO submitted its latest 5-year strategic plan to OMB.
The plan lists four goals: Optimizing Patent Quality and Timeliness; Optimizing
Trademark Quality and Timeliness; Improving Intellectual Property Protection; and
Achieve Organizational Excellence.

What is your timeline for achieving the goals and objectives of the plan?

Answer. The 2007-2012 Strategic Plan proposes consideration of substantial
changes for patents, trademarks, intellectual policy and management that will bet-
ter position the USPTO and its users for future growth and complexity. The Plan
also documents our belief that partnership with stakeholders is crucial to defining,
in a collaborative manner, solutions that will benefit the entire IP system.

The Strategic Plan specifically identifies and describes more than 60 initiatives
for achieving the goals and objectives in the Strategic Plan. Some of these initiatives
already are under way or have specific timeframes, while others commit us to con-
tinue researching and exploring options to solve specific problems.

—For example, one alternative that is under way is the Patent Flat Goal pilot
program. This pilot is designed to improve flexibility as to when and where ex-
aminers perform their work.

—Another example is the initiative to competitively source Patent Cooperation
Treaty (PCT) Chapter I applications. As an International Searching Authority
under the PCT, the USPTO is obligated to perform this search function. By
competitively sourcing this function, the USPTO will redirect patent examiner
resources back to the examination of U.S. applications. Two contracts were
awarded last fiscal year to initiate this program. In addition, the USPTO en-
tered into agreements with IP Australia to perform search and examination
work on PCT applications. Initially, the USPTO expects to competitively source
up to 15,000 Chapter I applications.

—In addition, we have identified a broad objective to explore the development of
ﬂltle({native approaches to patent examination in collaboration with stake-

olders.

—The USPTO is planning a pilot program for peer review of patent applications.
Up to 250 applicants whose applications are in the computer architecture, soft-
ware and information security technologies will be able to voluntarily place
their applications on a non-USPTO web site for public review by a peer group
of patent users, attorneys and academics. This peer group will determine and
submit to the USPTO what they consider the best available and relevant prior
art. The pilot will test whether this peer review can effectively identify prior
art that might not otherwise be found by our examiners during the typical ex-
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amination process. We will also make an evaluation as to whether this process
results in measurable examination timesaving and quality improvement.

—We also are developing a plan to reach out to the entire patent community to
ensure their ideas are adequately represented and considered. The Patent Pub-
lic Advisory Committee (PPAC) would assist in this process by gathering infor-
mation and making recommendations to improve the patent system to the
USPTO. A proposed process has been developed for gathering input and pro-
posals for improving the patent examination system by bringing together the di-
verse external patent community to identify patent examination products or
services that may result in the more efficient use of examination resources. The
process would strive to identify a wide range of ideas from those needing statu-
tory changes to those that can be implemented immediately under our existing
authorities.

—The USPTO is developing and reviewing a variety of innovative patent proc-
essing initiatives including a new offering for the public called “Accelerated Ex-
amination.” Under this program, which began August 26, 2006, for those appli-
cants who need or want quick turn around, the USPTO offers a complete exam-
ination within 12 months. In exchange for this quick turn around, applicants
must file a complete application, agree to interviews and accelerated response
periods, must file and prosecute their application electronically and must pro-
vide more information about the application to the USPTO in the form of an
examination support document. The first application to be completed under this
program was filed on September 29, 2006 and issued on March 13, 2007 (less
than 6 months from date of filing).

—We believe that to effectively address and control pendency and reduce backlog,
the USPTO needs to receive more and better focused information from appli-
cants themselves and from the public at large. The USPTO has proposed and
will propose regulations and administrative changes governing submission of
patent applications that will enable our examiners to make more efficient and
informed determinations.

—First, we have proposed limiting the number of continuing applications and con-
tinued examination requests to provide an incentive for applicants to focus their
initial patent applications on their inventive contributions.

—Second, we have proposed to limit the number of claims that are initially exam-
ined in order to provide an incentive to focus the examination process.

—The first and second proposals have optional procedures which continue to pro-
vide an applicant flexibility where the applicant may need additional continuing
applications or initially examined claims upon a showing of that need or by
shouldering additional responsibilities. In parallel we have proposed revisions
to our information disclosure requirements to focus our limited examination re-
courses on prior art that is most relevant to the examination process. Addition-
ally we are considering a new practice change to require applicants to conduct
a pre-examination search and provide an explanation as to why they believe
that they are entitled to a patent in view of the information discovered during
the pre-examination search.

—Our hope is to achieve examination reform that creates better-focused examina-
tion and enhances information exchange between applicant and examiner. We
look forward to working with the public and Congress to develop an enhanced
examination system that effectively and fairly balances the needs of the Office
and the interests of the patent applicants, interested third parties and the gen-
eral public.

—While the USPTO currently has a procedure for submission of prior art after
publication, which allows submission by third parties within two months of pub-
lication, the procedure does not allow explanations or other information about
the patents or publications absent express written consent of the applicant. We
encourage consideration of a change to the statute governing this procedure to
allow filing of relevant information by third parties after pre-grant publication.
Such a change would allow those interested parties to explain why the prior art
would have a negative impact on the patentability of the claims. This process,
which would provide the examiner with information he or she might not other-
wise obtain, should result in a more efficient examination process and a higher
quality, more reliable patent. Putting the best and most complete information
before our examiners, as early in the examination process as possible, is bene-
ficial to the legitimate interests of all interested parties and stakeholders.

—We look forward to working with Congress to develop a submission procedure
that effectively and fairly balances the interests of the patent applicant, inter-
ested third parties and the general public.
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—We are also looking to provide assistance to the open source community in their
development of an open source database to provide examiners with potential
prior art.

—Trademarks expects to achieve 3-month first action pendency by 2008 and
maintain it thereafter. Trademarks also expects to reduce disposal pendency to
16 months by 2009 and maintain it. Our challenge will be to maintain perform-
ance goals given the uncertainties of filings and funding. The Strategic Plan ad-
dresses improvements in the criteria used to define quality as well as expanding
quality assessments throughout the office.

In conclusion, we consider the Strategic Plan to be a work in progress, and we
will refine and update it regularly to adjust to changing conditions and to incor-
porate the best thinking of the intellectual property community and beyond. Our
budget and performance plan that is submitted to the Congress each year will docu-
ment key measurements and yearly milestones to justify full funding for the Office
in achieving our strategic goals.

PATENT EXAMINATION QUALITY

Question. How does the PTO measure patent examination quality?

Answer. Quality begins with the fundamentals—a high-performing workforce that
is properly trained and given the tools and information technology systems needed
to accomplish the job. Furthermore, the USPTO monitors quality quite precisely by
measuring:

—In;iprocess compliance with published statutory, regulatory, and practice stand-

ards;

—End-of-process compliance with these same standards.

These parameters are measured by performing a review of statistically significant
random samplings of examiners’ work products.

Since we put additional quality initiatives in place in 2003, our compliance rates
have increased.

In fiscal year 2006, we achieved a 96.5 percent patent allowance compliance 2 rate
the highest in 25 years, while receiving a historically high number of patent applica-
tions (419,760).

WORK WITH USER COMMUNITY TO EVALUATE QUALITY

Question. Is the PTO working with the user community to evaluate whether the
right measures are being used to evaluate quality?

Answer. As part of the 2007-2012 Strategic Plan, we will continue to work with
all interested parties to find new ways to improve and measure quality even more
effectively.

The USPTO plans to keep developing appropriate measures of patent quality and
related performance targets given the current patent examination system. We will
engage the patent community about developing objective review criteria that can be
applied in all review processes. By doing this, we will create more consistent and
credible measurements of quality.

TECHNOLOGY ADMINISTRATION STAFFING AND UNOBLIGATED BALANCES

Question. Please provide the current on-board staffing levels for TA.

Answer. As of March 14, 2007, the on-board staffing levels for TA are 7 consisting
of 6 full-time permanent employees and 1 excepted service employee.

Question. Please provide the fiscal year 2006 end-of-year unobligated balance for

Answer. The fiscal year 2006 end-of-year unobligated balance for TA was
$443,000.

MEP FUNDING LEVELS

Question. Please provide the analysis behind the $46.3 million funding level re-
quest for the MEP?
Answer. We believe that the proposed budget would achieve these specific Federal
objectives:
—Ensure that MEP continues to develop and provide all the centers up-to-date
skills and techniques;
—Ensure standards of quality are met and maintained at every center receiving
Federal funding; and

2 Compliance rate is the percentage of applications allowed by patent examiners with no errors
after being reviewed by the Office of Patent Quality Assurance.
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—Ensure that centers focus on offering services to the small manufacturers in

their areas, rather than large firms.

In a tight budget environment, we need to ensure that we are funding the highest
priority programs. The President’s request for the National Institute of Standards
and Technology (NIST) will ensure that funding goes to basic research—especially
in the areas of physical sciences, engineering, computing, and nanotechnology—that
is vital to the Nation’s innovation enterprise and manufacturing. NIST meets these
priorities by focusing on high impact research and investing in the capacity of
NIST’s user facilities and labs. This emphasis is validated by the high rate of return
to the Nation that the NIST labs already have demonstrated. Nineteen retrospective
studies of economic impact show that, on average, NIST labs generated a benefit-
to-cost ratio of 44:1 to the U.S. economy. The high rate of return results from the
fact that new measurements or standards benefit entire industries or sectors of the
economy—as opposed to individual companies. The MEP program is just one method
by which NIST supports small manufacturers. NIST laboratory activities are geared
to enhancing the Nation’s manufacturing base, provide more of a true public good,
and are a better use of scarce Federal funding.

The fiscal year 2008 budget request would encourage MEP Centers to be more ef-
ficient by reducing their overhead costs, including marketing costs. Given the bene-
fits reported by MEP clients, centers could also ask MEP clients to cover more of
the cost of the services through increased fees.

Question. How would NIST implement the program at $46.3 million?

Answer. The MEP Director will work with the centers to develop options that con-
sider each center’s customer base, constraints, and opportunities. Actions taken by
any center or group of centers will be assessed against their ability to maintain sup-
port to the small manufacturers. MEP will work with the centers to examine alter-
natives and optimize the best plan for operating at the $46.3 million level that en-
sures the maximum benefit to small manufacturers.

NTIA’S APPROPRIATION LANGUAGE

Question. Please provide a brief summary of the status of each of the mandatory
spending programs funded through the Digital Television Transition and Public
Safety Fund.

Answer. The Deficit Reduction Act of 2005, Public Law 109-171, (Act) provides
borrowing authority for four programs that are the current focus of the Department
?f Clgmmerce’s National Telecommunications and Information Administration
NTIA).

Digital-to-Analog Converter Box Program (Sec. 3005 of the Act)

Congress directed NTIA to implement and administer a program through which
eligible U.S. households may obtain up to two coupons of $40 each to be applied to-
wards the purchase of digital-to-analog television converters. NTIA issued its Final
Rule to implement the Coupon Program on March 9, 2007. The rule, which is avail-
able on NTIA’s website at www.ntia.doc.gov, describes how consumers may obtain
and use coupons, outlines retailer participation, and provides detailed specifications
for manufacturers who wish to produce converters to be eligible for purchase with
coupons.

NTIA held a public meeting on March 19 to review the Final Rule in detail and
to answer any questions. The meeting was the first of several periodic meetings
NTIA will hold to communicate with the public and leverage a wide range of private
sector, nonprofit, and governmental partners in disseminating information about the
Coupon Program and the digital transition.

NTIA intends to enter into a contract for services to administer the Coupon Pro-
gram through a separate program acquisition. On July 31, 2006, NTIA issued a Re-
quest for Information to initiate market research for the contract. Interested ven-
dors attended an Industry Day on August 11, 2006, and submitted information to
NTIA on September 15, 2006. NTIA released the Request for Proposals (“RFP”) on
March 13, 2007. NTIA held a Bidder’s Conference on March 26, 2007. Offerors will
respond to this RFP by April 30, 2007. The procurement schedule anticipates that
a contract will be awarded by August/September 2007 and the period of performance
will start some months later.

The voluntary participation of consumer electronics retailers and manufacturers
is crucial to the success of the Coupon Program. Business considerations, however,
will ultimately guide the retailers and manufacturers in deciding whether they will
produce and market converter boxes through the Coupon Program. NTIA, through
its rules and administration of the program, is making every effort to encourage
participation and support from these industries.
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NTIA has taken suggestions from manufacturers and broadcasters to establish
technical specifications for converters that will ensure the availability of low-cost,
reliable converters based on today’s state of the art technology. NTIA set minimum
specifications and features for converters that are “required” but also identified fea-
tures and specifications that are “permitted.” Pursuant to the statute, NTIA’s Final
Rule also provides examples of “disqualifying” features such as built-in DVD capa-
bility.

NTIA has addressed retailers’ concerns about a range of topics such as the timing
of payments to reimburse them for coupon redemption, requirements for stocking
and managing converter inventory, training requirements, and promotion and mar-
keting of converters. NTIA’s retailer certification program will minimize incidents
of waste, fraud and abuse. Retailers will be part of the Federal Government’s Cen-
tral Contractor Registry (www.ccr.gov) and will agree to have electronic systems in
place to track coupon redemption activity. NTIA will provide training materials for
retailers and maintain lists of certified retailers.

NTIA’s consumer education efforts will succeed only with the help of the broad-
casters, consumer electronics manufacturers and retailers, and several key con-
sumer and public outreach organizations. NTIA is a key participant in the Digital
Television Transition Coalition (www.dtvtransition.org) which was recently
launched to ensure that no consumer is left without broadcast television due to a
lack of information about the transition. NTIA will work with intermediary groups
representing vulnerable populations—rural residents, economically disadvantaged,
minorities and seniors—to get the word out through broadcast stations, newspapers,
advertisements, the Internet and other outlets that serve these communities. NTIA
will also work with other agencies, such as Food Stamps, SSI, and Veterans Af-
fairs—as well as state, county and local associations—to reach consumers directly
through mail stuffers alerting households to the Coupon Program.

Public Safety Interoperable Communications Grant Program (Sec. 3006 of the Act)

The Act establishes a $1 billion grant program to assist public safety agencies in
the acquisition of, deployment of, or training for the use of interoperable commu-
nications systems that utilize, or enable interoperability with communications sys-
tems that can utilize, reallocated pubic safety spectrum in the 700 MHz band for
radio communications. NTIA does not view this language to limit the grant funds
only to 700 MHz systems investments. Rather, NTIA is committed to exploring the
use of all available technologies to advance overall public safety interoperability, as
long as those technologies will enable first responders to interoperate with the 700
MHz bands in the future. The Call Home Act of 2006 directs NTIA, in consultation
with DHS, to award the grants no later than September 30, 2007.

On February 16, 2007, the Department of Homeland Security (DHS) Office of
Grants and Training and NTIA signed a Memorandum of Understanding (MOU)
through which DHS will provide NTIA with grants administrative services to assist
in the administration of the Public Safety Interoperability Communications (PSIC)
Grant Program. The program schedule has been developed to meet the statutory re-
quirements and deadlines as well as to create an effective PSIC Grant Program.

The Program will make grants to eligible public safety agencies through the State
Administrative Agencies in the 56 States and Territories. In mid-July 2007, PSIC
grant awards will be made and jointly announced by NTIA and DHS, and the grant
guidance, application kits, and eligibility requirements will be released. PSIC funds
will be allocated using a modified version of the DHS risk methodology.

Up to five percent of the total grant for each State and Territory will be disbursed
to ensure that their Statewide Interoperable Communications Plans (Statewide
Plans) include consideration of PSIC requirements. No later than November 2007,
States and Territories will submit their final Statewide Plans and an investment
justification outlining how the PSIC funds will be used to meet the PSIC require-
ments consistent with their Statewide Plans. Once the Statewide Plans, applications
and investment justifications are reviewed and approved, the PSIC funds will be
disbursed to States and Territories to pass through to eligible public safety agencies.
Projects must be completed by September 30, 2010.

The PSIC Grant Program will be designed to complement funds that have been
awarded through other grant programs—such as the Homeland Security Grant Pro-
gram and the Infrastructure Protection Program—that include interoperable com-
munications funds. The program guidance and application process will emphasize
leveraging grants, contracts or state/local budgets to build and sustain intrastate
and interstate regional capabilities and identified needs.



100

New York City 911 Digital Transition (Sec. 30070of the Act)

The Act directs NTIA to reimburse the Metropolitan Television Alliance (MTVA)
up to $30 million for costs associated with the digital television transition. MTVA,
a consortium of New York City area television stations, formed when the television
stations’ digital and analog transmission facilities were destroyed in the collapse of
the North Tower of the World Trade Center. This funding will assist MTVA in the
design and deployment of a temporary digital television broadcast system to ensure
that, until a permanent facility atop the Freedom Tower is constructed, the stations
can provide digital television service to the New York City area.

NTIA has been working with MTVA since June 2006 in the preparation of an ap-
plication for this funding and to ensure that MTVA will be able to comply with fed-
eral funding requirements. The application process has been completed and the
grant was announced on March 21 2007. NTIA is awarding $7,855,000 for fiscal
year 2007 to MTVA for the first phase of the project that will design and test the
technology for a distributed transmission system at three of five sites in the New
York City metropolitan area. Based on the results of these test sites, MTVA antici-
pates requesting $21,645,000 for reimbursement in fiscal year 2008 to complete the
full 20-site system in the New York City metropolitan area. This will ensure oper-
ation prior to the digital television transition deadline of February 17, 2009.

Low-Power Television and Translator Digital-to-Analog Conversion (Sec. 3008 of the
Act)

The Act establishes a $10 million program to compensate each low-power tele-
vision station for the purchase of digital-to-analog conversion equipment to enable
the conversion of an incoming digital signal from its corresponding full-power tele-
vision station to analog format for transmission on the low-power station’s analog
channel. Funds are to be made available to these organizations in fiscal year 2008.
Approximately 10,000 facilities are eligible for this support.

NTIA plans to work closely with the low-power television and translator commu-
nities to ensure that this $10 million program effectively assists these communities
as the February 2009 deadline approaches. NTIA is currently reviewing technical
issues necessary to draft program guidance and application guidelines, which it ex-
pects to issue later this year.

QUESTIONS SUBMITTED BY SENATOR PATRICK J. LEAHY
ITA WESTERN HEMISPHERE TRAVEL INITIATIVE

Question. 1 have serious reservations with the manner in which the Departments
of Homeland Security (DHS) and State (State) have pushed forward with implemen-
tation of the Western Hemisphere Travel Initiative (WHTI) before the necessary
technology installation, infrastructure upgrades, and training takes place at our bor-
der stations. If these critical features of the deployment are not in place, I am afraid
we will see severe delays at our border and law-abiding citizens from the United
States, Canada, and Mexico will have great difficulty moving between our countries.
Most importantly, a hasty implementation without assurances that the technology
to be used is truly effective will result in a less secure border.

Since Canada is such an important trading partner and friendly neighbor to the
United States, it clearly is in the best interest of both of our countries to keep those
relations as positive and productive as possible. To that end, we all know that there
is a dynamic relationship between commerce and security, and we constantly need
to balance the two.

Has your agency conducted or been asked to conduct any economic impact anal-
ysis for how WHTI is going to affect communities along our Northern Border?

If not, could you please provide for the Subcommittee your best estimate as to the
economic impact that the WHTI would have on (a) the states along the Northern
Border, and (b) the U.S. economy?

Answer. While Commerce has not conducted, nor has it been asked to conduct,
an analysis of WHTI’s regional or national economic impact, the following data is
provided for consideration.

Currently, Canadian and Mexican travel to the USA has a dramatic impact on
the country. In 2006, Canada became the second largest market for U.S. travel ex-
ports ($13.5 billion). Canada is still the largest generator of arrivals to the United
States, with 16 million visitors staying one night or longer.

Mexico is the fourth largest travel export market for the United States ($9.2 bil-
lion), and the second largest visitor market for the USA, setting records for arrivals
and travel exports in 2004-2006. Since 2000, Canada and Mexico have been the
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only countries to post increases in arrivals among the top six arrival markets for
the country.

Commerce is working with the Departments of Homeland Security and State and
with the industry to try to minimize any negative impact WHTI may have in travel
and tourism. For example, discussions have taken place on developing a pass card
between the USA and Canada; the passport requirement was changed to exempt
children under 16; and a communication effort was implemented by industry and
DHS to inform travelers of the WHTI changes.

As the U.S. Government moves into the second wave of implementation (land bor-
der and cruise), Commerce will work closely with the Department of Homeland Se-
curity to ensure clear communications with potential travelers. Travel flows between
the countries will continue to be reported on a monthly basis by Commerce’s Office
of Travel and Tourism Industries.

WESTERN HEMISPHERE TRAVEL INITIATIVE

Question. 1 was troubled to learn that the DHS may have prematurely endorsed
one PASS Card technology over another without first securing the required National
Institute of Standards and Technology (NIST) certification of the card architecture
and then notifying Congress. The law clearly states that the NIST must certify,
prior to implementation, “that the Departments of Homeland Security and State
have selected a card architecture that meets or exceeds International Organization
for Standardization security standards and meets or exceeds best available practices
for protection of personal identification documents.” By unilaterally moving forward
with vicinity-read technology, the DHS would be choosing an insecure technology
that has not been proven effective at ensuring privacy protection, and it would be
necessitating the installation of new technological infrastructure at every U.S. land
and sea port of entry.

Has NIST begun its analysis into the WHTI-related technology issues, as called
for in the fiscal year 2007 Homeland Security Appropriations Bill?

Answer. After passage of the statute (Public Law 109-295), NIST immediately
began to work with the Departments of State and Homeland Security in order to
identify appropriate standards and best available practices that relate to the secu-
rity aspects of the card architecture, for the technology chosen jointly by State and
DHS. NIST has engaged in extensive discussions with the technical staff of those
departments, and has provided a set of requirements for certifying the security of
the PASS Card architecture.

Question. If so, when do you estimate the NIST will complete its analysis?

Answer. NIST has advised State and DHS that certification would be done within
four weeks of receiving the draft Request for Proposal (RFP) from State, and prior
to the release of the final RFP. This is to ensure that the RFP accurately reflects
the set of requirements identified by NIST so that the selected card architecture
meets or exceeds International Organization for Standardization (ISO) security
standards and meets or exceeds best available practices for protection of personal
identification documents. This commitment presumes that State and DHS continue
to work with NIST in their drafting of the RFP. That has been the case to date.

?ugstion. Once complete, how does your agency plan to release and certify the re-
sults?

Answer. Certification by NIST would be by a letter from the NIST Director to the
appropriate individual(s) at State and/or DHS noting that the test protocols in the
RFP verify that the card architecture meets or exceeds ISO security standards and
meets or exceeds best available practices for protection of personal identification
documents for the chosen technology.

Question. Do you see a difference between NIST certifying the procurement of the
technology and certifying the feasibility of the technology? If so, please explain.

Answer. NIST will be neither certifying the procurement of the technology nor the
feasibility of the technology. Our certification will be focused on the specification of
the statute: that NIST certify that DHS and State “have selected a card architecture
that meets of exceeds International Organization for Standardization (ISO) security
standards and meets or exceeds best available practices for protection of personal
identification documents.” We will be conducting this certification via ensuring that
the set of requirements identified by NIST in compliance with the statute are em-
godied in the Request for Proposals that define the compliance requirements for in-

ustry.

Question. Have you or employees in your agency been under any pressure to reach
a preordained conclusion or hurried certification in this matter?

Answer. NIST has not been under any pressure to reach a pre-ordained conclusion
or hurried certification.
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MEP PROGRAM

Question. I understand that the National Institute of Standards and Technology
(NIST) recently announced its intention to re-compete the MEP system beginning
in April 2007, and then quickly drew back that proposal. I strongly disagree with
any re-competition proposal because of the disruption it would cause to the national
MEP infrastructure and the good work accomplished daily by the Vermont Manufac-
turing Extension Center. On top of that, the President’s request of $46.3 million is
not an appropriate level of funding for this valuable program dedicated to serving
our nation’s smaller manufacturers.

For the past six years, a bipartisan majority of the Congress has fully supported
the MEP program despite the annual ritual of deep cuts proposed by the President.
This support stems from the successful performance demonstrated by centers na-
tionwide in ensuring the sustainability of our domestic small manufacturing indus-
try and its high-quality jobs.

With the fiscal year 2008 congressional budget and appropriations processes just
beginning, I believe it would be inappropriate for the Bush administration to dis-
rupt, re-compete, or restructure the MEP program based on its own proposed budget
proposal for the coming year. On top of that, any such actions during fiscal year
2007 would be inconsistent with Congress’ intention for those funds.

In light of the recent announcement by the NIST that it will not re-compete the
program in April, I ask the following questions of Secretary Gutierrez and Director
Jeffrey:

What factors, considerations, or conversations made you change your mind in the
eleven days that passed between your February 15 re-competition announcement
and your February 26 announcement that the re-competition would cease?

Answer. The proposed re-competition was intended as a contingency to ensure the
strongest network possible regardless of final appropriations. To conduct such a
competition would take approximately 5—6 months, which is why we initially looked
towards late spring of 2007 to initiate the process. This would provide us the nec-
essary data to make informed decisions at the beginning of fiscal year 2008—once
the fiscal year 2008 enacted budget was known. Based upon inputs from the MEP
Center Directors, Congressional Members and Staff, and others it became clear that
the process of the re-competition would be disruptive to current Center operations.
We, therefore, decided not to hold this re-competition.

Question. This is not the first time you have tried to re-compete the MEP pro-
gram, as you attempted to mount a re-competition less than three years ago.

Now that you have changed course again, can you assure us that you will not at-
tempt a re-competition for a third time in 2008? If you cannot make this affirma-
tion, under what circumstances, and with what policy objectives, can you envision
proceeding down the re-competition path again?

Answer. We cannot make that definitive affirmation. The goal of MEP is to sup-
port the Nation’s small manufacturers. The MEP program will therefore examine
all possible alternatives to most effectively achieve that goal given any enacted
budget level.

Question. In your written testimony, you state, “The reduction of Federal funds
to the local centers may have to be compensated through a combination of increased
fees derived from the benefits accrued by individual companies and cost-savings in
the operations of the centers.”

Please explain what data or reports you have to support that increased fees from
the benefits accrued by companies and cost savings in the operation of the centers
are possible.

Answer. The annual reported benefits by manufacturing clients of the MEP Cen-
ters conducted through an independent survey demonstrates a significant level of
cost savings and efficiency improvements for the MEP clients. For example, the lat-
est MEP client survey results (released January 2007 and reflecting fiscal year 2005
benefits) demonstrate that MEP helped 16,448 clients create and retain 53,000 jobs;
increase and retain sales of nearly $6.3 billion; and generated cost savings of just
over $1.3 billion (both recurring and non-recurring). These impacts resulting in re-
duced costs and potentially increased profits for the client could be used to support
increased fees for future services. With increased revenues streams from client fees,
MEP centers may offset, in whole or in part, the reduction in Federal funds.

Question. I understand that you may be considering the creation of regional inno-
vation centers across the country.

Are you considering this idea? If so, how do you envision the constitution of these
centers? What role would the MEP play in this plan?

Answer. MEP has no plans to develop regional innovation centers.
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Question. Has the NIST consulted with its state partners to ensure that state gov-
ernments, which provide cost share to these programs, are comfortable with their
state resources being used across state boundaries? If so, please describe the reac-
tion of these state partners.

Answer. MEP has no plans to develop regional innovation centers. MEP routinely
consults with its state partners on programs priorities and alignment with state ini-
tiatives.

Question. The MEP system is an effective, economic development program that
has generated results, created and retained jobs, and leveraged local partnerships.
In fiscal year 2005 alone, as a direct result of MEP services, clients reported more
than $6.25 billion in new and retained sales, $1.304 billion in cost savings, $2.248
billion in client investment in modernization, 17,453 jobs created, and 35,766 jobs
retained. Thus, it appears that MEP returns far exceed the initial investment.

What is your plan for building on this proven resource to produce even greater
results for American manufacturers and workers?

Answer. MEP will build upon our foundation of process improvements with clients
to develop innovation and growth services that will position U.S. manufacturers to
meet the increasing demands of the global marketplace. A key focus will be pro-
viding manufacturers with access to the technologies needed for the development of
new processes and innovative products.

We also will focus on supplier development since small manufacturers are such
a crucial part of the supply chain.

Question. It is no secret that one of the biggest challenges facing small American
manufacturers is competition from low-cost overseas producers. As large Original
Equipment Manufacturers seek the best, fastest, and cheapest suppliers, they are
increasingly looking overseas. Even our major defense contractors are purchasing
more from overseas suppliers, putting our Nation in the position of depending on
parts from other countries to equip our troops.

Have you contemplated using the MEP system to strengthen our domestic sup-
pliers so that we can preserve jobs in the United States and keep more defense sup-
pliers in this country? If not, would you consider undertaking that evaluation?

Answer. MEP has already been working with domestic defense suppliers and
manufacturers by providing technical assistance and training to improve produc-
tivity, reduce costs, and develop a highly-skilled workforce. The small manufactur-
ers that MEP Centers have worked with are crucial to a robust defense supply
chain. The strengthening of this supply chain should help keep critical defense sup-
ply and manufacturing jobs in the United States.

Specific projects within the aerospace and ship building industries have resulted
in connecting small machining companies with Defense acquisition opportunities
and creating groups of engineering and manufacturing companies that work collabo-
ratively to supply critical defense equipment and parts.

QUESTIONS SUBMITTED BY SENATOR HERB KOHL
MEP DEFENSE SUPPLIERS

Question. It is no secret that the biggest challenge facing small American manu-
facturers is competition from low-cost overseas manufacturers. As large manufactur-
ers seek the best, fastest, and cheapest suppliers, they are increasingly looking over-
seas. With great success, the Wisconsin MEP center has worked with large manu-
facturers like Oshkosh Truck, Harley Davidson and John Deere on a supplier devel-
opment model to keep jobs at home.

So far, the Wisconsin MEP has trained MEP centers in sixteen states, proving
there is a strong need for this training nationally.

Mr. Jeffrey, can you develop a plan based on the Wisconsin model for using the
MEP system to strengthen our domestic suppliers so that we can preserve jobs in
the United States and keep more suppliers in this country?

Answer. The Wisconsin MEP Supplier Development model addresses several com-
ponents of the supply chain issues faced by manufacturers. The Wisconsin model
and the positive impacts realized by manufacturers have been presented at several
MEP quarterly meetings making more centers aware of the approach. Within the
past year, fifteen other MEP Centers have participated in or employed the model
assisting 123 small and medium-sized suppliers in states, such as Illinois, Indiana,
Iowa, Missouri, Minnesota, Ohio, Pennsylvania, and Texas.
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MEP AND ENERGY COSTS

Question. When I talk to manufacturers in Wisconsin, they tell me the same thing
I am sure you are hearing across the Nation: energy costs are killing them. In the
2005 Energy bill, I inserted language into the Energy bill that directs the Small
Business Administration to work with you and the MEP program to improve energy
efficiency for small businesses, including manufacturers.

Can you update me on what is going on with this program?

Answer. Building upon existing relationships and contacts with other Federal
agencies, NIST MEP has offered the assistance of the national network to educate
manufacturers and better implement energy management approaches as described
in the Energy Policy Act of 2005.

NIST MEP has coordinated with the Small Business Administration (SBA) Small
Business Development Center, the Department of Energy (DOE) Industrial Tech-
nologies Program and the Environmental Protection Agency (EPA) Partnership Pro-
grams on the HVAC Maintenance Consumer Education Program.

NIST MEP is also developing a comprehensive energy awareness and implemen-
tation program with manufacturers that will result in increased energy efficiency,
reduced business and operations costs, waste reduction, and new technology adop-
tion.

MEP has also teamed with the EPA through the Green Supplier Network—a col-
laborative venture among industry, the EPA, and MEP—to help suppliers learn
ways to save money, optimize resource use, and eliminate waste through on-site
technical reviews. This will help reduce the negative impact that manufacturing
suppliers have on the environment.

DOE’s Industrial Assessment Centers (IAC) are sharing their energy assessment
expertise and tools with MEP, which in turn help small manufacturers on the
HVAC Maintenance Consumer Education Program and other similar energy con-
servation related efforts.

MEP and SBA have developed a joint-teaming delivery system that provides small
businesses with access to Lean implementation tools to improve business operations
and reduce operating costs contributing to energy conservation.

In a broader context, MEP has taken the lead in organizing the Interagency Net-
work of Enterprise Assistance Providers (INEAP)—a network of Federal government
agencies and programs including EPA, SBA and DOE’s IACs—that addresses issues
that facilitate the success of small businesses and smaller manufacturers.

QUESTIONS SUBMITTED BY SENATOR JACK REED
SURVEY OF INCOME AND PROGRAM PARTICIPATION

Question. The President’s budget for last year proposed eliminating the Survey of
Income and Program Participation (the SIPP) but according to many experts it
failed to provide an adequate plan for maintaining the kind of longitudinal data that
CBO and others have used to analyze income volatility. What is being done to make
sure that we continue to collect data that allows us to examine the impact of a wide
variety of government programs over time?

Answer. Census is continuously consulting with major SIPP stakeholders to as-
sure that the new Dynamics of Well-being System (DEWS) will continue to supply
the data needed to meet the goals of the current SIPP as well as the goals of moni-
toring a changing economy. The overall goal of the DEWS is to reengineer the cur-
rent SIPP to construct a streamlined system that can provide similar information
at a reduced cost, with improved data quality, improved timeliness, and improved
data accessibility. While the lag between data collection and release decreases over
time within a SIPP Panel, at the beginning of a panel the lag between data collec-
tion and release can be as long as three years. By contrast, we anticipate being able
to release data from DEWS within one year of their collection.

The system will be able to generate data that can be used, in part, as SIPP data
have been used, to provide accurate and comprehensive information about the in-
come and program participation of individuals and households in the United States.
The DEWS will provide a nationally representative sample that can be used to
evaluate the annual and sub-annual dynamics of income, the movements into and
out of government transfer programs, the effect on family and social context of indi-
viduals and households, and the interaction among these items. The longitudinal
nature of SIPP will be retained in DEWS as a critical aspect of its value to many
major stakeholders. The three year panel length planned for the first Panel of
DEWS is the minimum length of time major stakeholders, including CBO, felt nec-
essary for their longitudinal analysis.
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Question. Is there sufficient funding in the budget to prevent a “data gap” be-
tween ending the SIPP and the new Dynamics of Economic Well-being System
(DEWS)? Will we be able to compare data historically between the two surveys?

Answer. The Budget provides $15.9 million (an increase of $6.7 million over the
2007 Budget) to continue the development of the new Dynamics of Economic Well-
being System (DEWS). However, to ensure Census can focus its efforts and be suc-
cessful at fielding the new survey in 2009, the Budget does not include funding to
continue SIPP data collection in 2008. Therefore, there will be a short “data gap”
between ending the SIPP and beginning of DEWS.

Data collection will end for SIPP in September 2007. We will have full data
through May, partial data through August, and no data from September through
December 2007. The first DEWS data collection will provide data for calendar year
2008. It should be noted that there have been gaps in the SIPP series before. For
example to enable the Census Bureau to initiate a new panel in February 2001 and
process data more recently collected, data collected from February to September
2000 were never released and data from October 2000 to January 2001 were never
collected. Based on those experiences and consultations with our Federal agency
partners, we believe that a similar data gap between SIPP and DEWS will not ham-
per program evaluation or modeling. Unless the two surveys are conducted for the
same time period, a complete evaluation of the impact of any differences in the two
surveys on the same estimates will not be possible.

Question. Has Census done any kind of systematic analysis of whether we are pro-
ducing and maintaining the data we need to understand the important changes that
have been taking place in the economy so that we can adequately answer the kinds
of questions that keep coming up about the extent of income volatility or the impact
of outsourcing or globalization on the quality of jobs?

Answer. Census is continuously consulting with major SIPP stakeholders to as-
sure that the new Dynamics of Well-being System (DEWS) will continue to supply
the data needed to meet the goals of the current SIPP as well as the goals of moni-
toring a changing economy. The DEWS will provide a nationally representative sam-
ple that can be used to evaluate the annual and sub-annual dynamics of income,
the movements into and out of government transfer programs, the effect on family
and social context of individuals and households, and the interaction among these
items. Labor force participation is integral to measuring these concepts, and in eval-
uating and modeling the effects of programs on these estimates. DEWS will con-
tinue to provide the same general labor force information historically provided by
SIPP. As far as we know, however, SIPP has never been used to specifically evalu-
ate the impact of outsourcing or globalization on the quality of jobs.

QUESTIONS SUBMITTED BY SENATOR ROBERT C. BYRD
ITA TRADE ACT 2002

Question. The Trade Act of 2002 requires that the Bush Administration reserve
the U.S. trade laws. I understand that, in prior appearances before the Congress,
namely before the Senate Finance Committee, you advised Senator Rockefeller that
you would “vigorously defend and enforce our existing trade remedy laws, and im-
plement those laws as intended to stop dumped or subsidized goods from injuring
U.S. industries.”

While the United States has made some submissions in the Rules negotiations in
the past two years, with the exception of papers on causation, expanding prohibited
subsidies, and the proposal on perishable and seasonal agricultural products, most
proposals either simply seek to codify existing U.S. practice, or improve trans-
parency and processes abroad.

Consequently, would you please identify for the Committee (1) each WTO dispute
over the past five years in which U.S. trade remedy laws have been challenged and
in which the WTO has issued a determination adverse to the United States; and
(2) what specific proposals to correct those erroneous determinations have been sub-
mitted by the United States in the Rules negotiations in either 2005 or 2006. If no
specific proposals have been submitted by the United States in the last two years,
please identify when such proposals will be submitted, consistent with the Congres-
sional mandate contained in the Trade Act of 2002.

Answer. There have been numerous WTO disputes over the last 5 years in which
the U.S. trade remedy decisions have been challenged. In response, we have pur-
sued an aggressive strategy in the WT'O Rules Negotiations of defending our trade
remedy regime, targeting the unfair trade practices of others, and improving trans-
parency and due process in trade remedy proceedings so that U.S. producers and
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exporters are fairly treated. We continue to follow the basic principles that we laid
out early in the Rules negotiations, namely to seek to: (1) maintain the strength and
effectiveness of the trade laws; (2) enhance transparency and due process require-
ments; (3) enhance disciplines on trade distorting practices that lead to unfair trade;
and (4) ensure that dispute settlement panels and the Appellate Body do not impose
obligations that are not clearly contained in the Agreements.

As of July 2006, when the formal negotiations were suspended, the U.S. negoti-
ating team advanced proposals to address many of the Rules issues that are negoti-
ating “priorities” for our domestic industry and Congress. These include such areas
as facts available, causation, and the all-others rate, where we are seeking to correct
the substantive results of certain disputes that we think were incorrectly decided
by WTO panels. Some of the other proposals advanced include circumvention, new
shippers, and perishable seasonal agriculture, all of which are priorities identified
by the domestic industry and Congress.

This Administration is committed to strong enforcement of our trade laws, and
fulfilling our TPA obligations. The Administration will continue to consult closely
with the Congress as the negotiations proceed.

CONTINUED DUMPING SUBSIDY OFFSET ACT OF 2000

Question. The Administration previously recognized that the WTO decision on the
Continued Dumping and Subsidy Offset Act of 2000 or “CDSOA,” also known as the
Byrd Amendment trade law, incorrectly imposed obligations on the United States
by prohibiting the distribution of monies collected as antidumping and counter-
vailing duties on unfairly traded U.S. imports. Congress repeatedly called for nego-
tiations in the Doha Round to address this issue, not only in letters sent to the Ad-
ministration, but also in legislation signed into law. Further, report language ac-
companying a series of Consolidated Appropriations Acts directed the Administra-
tion to report to the Appropriations Committee every 60 days on the status of those
negotiations. I understand that Commerce Department officials have a very impor-
tant role in such negotiations, as do USTR negotiators. By law, the Administration
has been directed to negotiate a solution to this trade dispute.

In April 2004, the United States did submit a proposal in the Rules negotiations
to recognize “the right of Members to distribute monies collected from antidumping
and countervailing duties.” And, while undergoing your confirmation process, you
explained that the Department of Commerce and the Office of the U.S. Trade Rep-
resentative were consulting to ensure proper implementation of the requirements of
U.S. law regarding negotiations over CDSOA distributions. You indicated that the
agencies would complete those consultations as soon as possible. You also agreed to
continue to work to advance congressional objectives in the Doha Round negotia-
tions, including reversal of not only the adverse CDSOA decision, but also other
WTO decisions where WTO Panelists and the Appellate Body have overreached and
created obligations never agreed to by U.S. negotiators.

Since committing to “pursue changes to those Agreements that will reverse spe-
cific adverse findings, including those regarding the Continued Dumping and Sub-
sidy Offset Act,” the United States has not submitted any further proposals recog-
nizing the right of WT'O Members to distribute monies collected from antidumping
and countervailing duties.

Can you please explain how the Administration intends to obtain an acceptable
and expeditious solution to the CDSOA and other WTO disputes, where the WTO
has inappropriately breached its authority in decisions adversely affecting the trade
laws of the United States?

Answer. We have been concerned with the possibility of the WTO dispute settle-
ment system, in your words, “inappropriately breach[ing] its authority.” The USTR
has noted our disagreement with certain dispute settlement reports and the reasons
for those disagreements in appropriate circumstances. In addition, Commerce has
raised WTO panel decisions on such topics as zeroing in the ongoing Rules negotia-
tions. As you know, Congress repealed the CDSOA to comply with the adverse WTO
ruling. We evaluate each decision on its own and work in conjunction with Congress
to find an appropriate response. Where we believe revision of the agreement is nec-
e}slsary, we work with other members of the WTO toward accomplishing those
changes.

WTO DISPUTES

Question. From 1995 to 2006, over 40 percent of all decisions adopted by the WTO
Dispute Settlement Body addressed trade remedy disputes involving the WTO Anti-
dumping (AD), Subsidies and Countervailing Measures (SCM) and Safeguards
Agreements. And, I understand that, in 2005 and 2006, an even higher percentage—
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over 60 percent—of WTO disputes initiated were trade remedy disputes. The United
States, which actively helped shape the trade remedy rules and has a highly trans-
parent system providing significant due process of law, is the primary target of
those WTO trade remedy disputes. In fact, I have been advised that the United
States has been the defending party in roughly 60 percent of the trade remedy deci-
sions adopted by the WTO Dispute Settlement Body from 1995 to 2006. More spe-
cifically, the United States was the defending party in almost 50 percent of requests
for consultations filed since 1995 concerning the WT'O Antidumping Agreement in
particular. Yet, the United States imposed only 12.6 percent of all antidumping
measures imposed by all WT'O Members from 1995 to June 2006. In the trade rem-
edy area, the WTO has, often wrongly, found one or more violations by the United
States in nearly 90 percent of disputes, imposing on the United States obligations
that our Nation never agreed to in trade talks. In fact, the United States actively
opposed “zeroing” during negotiations. Thus, it is clear that the WTO dispute settle-
ment system is being used unfairly, threatening U.S. sovereignty and eroding the
effectiveness of our country’s trade remedy laws. Despite this, the United States has
submitted only a handful of publicly available proposals in the Rules negotiations
1suggest(iing textual modifications to correct instances of “overreaching” by the Appel-
ate Body.

When and how do you intend to collaborate with USTR to correct this continuing
imbalance? What is your strategy to rapidly generate textual proposals that will bet-
ter protect existing U.S. trade laws?

Answer. We are fully aware of the frequency in which the United States has had
to defend its trade remedy laws before the WTO Dispute Settlement Body and have
collaborated with USTR to address this issue since the inception of the Doha Round.
In the context of the Dispute Settlement Understanding negotiations, we have
raised proposals addressing the problem of the Appellate Body creating rights and
obligations that are not contained in the underlying agreements. Additionally, in the
Rules negotiations, the United States continues to emphasize the importance of
clearly written rules so that the dispute settlement process will involve less inter-
pretation to the extent that the intent of the Members is clearer. As the negotiations
progress, in close coordination with USTR, we plan to intensify our efforts to ad-
vance the proposals already tabled that will protect U.S. trade laws and direct the
WTO Dispute Settlement Body toward a balanced decision making process.

DOHA DISPUTE SETTLEMENT NEGOTIATIONS

Question. Specifically concerning the issue of the Doha Dispute Settlement nego-
tiations, during your confirmation process, you offered a general strategy of: (1) in-
creasing Member nations’ control over the dispute settlement process; (2) increasing
transparency; (3) pursuing changes to the Rules Agreements to ensure that panels
and the Appellate Body adhere to the appropriate standards of review; and (4) pur-
suing changes to the Rules Agreements that “will reverse specific adverse findings,
including those regarding the Continued Dumping and Subsidy Offset Act, ‘zeroing,’
and injury determinations.”

Can you please provide the status of U.S. efforts to advance negotiations con-
cerning items (1), (2), and (3), above, and advise the Committee when specific pro-
posals will be submitted by the United States addressing the fourth item, namely
reversing the WTO’s findings with respect to CDSOA, zeroing, and injury deter-
minations?

Answer. In the context of the Dispute Settlement Body negotiations, USTR, col-
laborating with Commerce, has introduced two sets of proposals—including pro-
posed text. The first set of proposals would expand transparency and public access
to dispute settlement proceedings by opening panel hearings to the public, requiring
public versions of written submissions, providing for early public release of panel
reports, and setting guidelines for amicus curiae submissions. The second set of pro-
posals, submitted jointly with Chile, contains provisions aimed at giving parties to
a dispute more control over the process and greater flexibility to settle disputes.
These proposals address such concepts, among others, as ensuring that panel mem-
bers have appropriate expertise to appreciate the issues presented in a dispute and
providing additional guidance to WTO adjudicative bodies concerning the nature
and scope of the issues and rules of interpretation of the WTO agreements. These
proposals are still on the table, and as the negotiations progress, we will intensify
our ci'ollaboration with USTR to advance the key concepts encompassed by the pro-
posals.

We agree that the Appellate Body’s findings raise concerns; however, we also
place significant importance on respecting the dispute settlement system and ad-
dressing the findings, whether we agree with them or not, through the appropriate
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mechanisms. First, we are developing our thoughts and options with respect to im-
plementation and are committed to consulting closely with Congress as to the appro-
priate way to move forward in response to the Japan zeroing report. Second, we will
continue to use the Rules negotiations as a forum to educate other Members on the
troubling implications of the Appellate Body reports, particularly with respect to
their own antidumping systems. We firmly believe that the zeroing issue is one that
must be addressed through negotiation and we are in close consultation with USTR
regarding how to move forward.

Likewise, injury is part of our affirmative agenda in the Rules negotiations, and
we have submitted proposals to address specifically the problem created by the
WTO decision related to this issue. As the Negotiations progress, we will continue
to advance these proposals and address our injury concerns as an integral part of
the U.S. negotiating strategy.

Regarding CDSOA, we have been concerned with the possibility of the WTO dis-
pute settlement system, in your words, “inappropriately breach[ing] its authority.”
The USTR has noted our disagreement with certain dispute settlement reports and
the reasons for those disagreements in appropriate circumstances. However, in light
of the importance we attach to respecting the dispute settlement system, noted
above, and the potential consequences of a failure to abide by Appellate Body deci-
sions, we evaluate each decision on its own and work in conjunction with Congress
to find an appropriate response. Where we believe revision of the agreement is nec-
essary, we work with other members of the WTO toward accomplishing those
changes.

WTO APPELLATE BODY

Question. As described in prior questions, it is unfortunate that the WTO Appel-
late Body for several years now has been engaged in improperly expanding its man-
date by making a series of decisions that undermine our Nation’s trade remedy
laws. One of the most egregious of these decisions has been issued against the U.S.
antidumping duty practice called “zeroing.

On one level, the Bush Administration should be commended for combating these
zeroing decisions, which would force the United States to collect less than 100 per-
cent of dumping duties owed. For example, in recent statements before the WTO
Dispute Settlement Body, the Administration has called Appellate Body reports
against zeroing “deeply flawed,” and “devoid of legal merit.”

Yet, on February 22, 2007, the Commerce Department nonetheless implemented
the findings of the Appellate Body with respect to “zeroing” in investigations, and,
two days earlier, the Administration told the WTO that it would comply with its
WTO obligations with respect to “zeroing” in other phases of antidumping pro-
ceedings.

Why would the United States implement Appellate Body reports that it admits
are “deeply flawed” and “devoid of legal merit”? Couldn’t the United States simply
refuse to implement these “deeply flawed” WTO decisions and, instead, seek a nego-
tiated solution through the WTO Doha Round negotiations? This would be con-
sistent with our Nation’s statements on the Appellate Body’s report before the Dis-
pute Settlement Body (DSB), which consisted of the following:

“Were this a municipal court result, such an illogical outcome would be a prime
candidate for reconsideration by the legislative branch. That is no less the case here,
and the United States submits that Members take up this issue, which affects the
antidumping systems of a number of Members, in the Rules negotiations.”

When will the United States submit a proposal in the Rules negotiations address-
ing this issue?

Answer. We agree that the Appellate Body’s recent findings on zeroing in reviews
are very troubling, however, we also place significant importance on respecting the
dispute settlement system and addressing the findings, whether we agree with them
or not, through the appropriate mechanisms. To that end, we are thinking about
this issue along two tracks. First, we are developing our thoughts and options with
respect to implementation and are committed to consulting closely with Congress as
to the appropriate way to move forward in response to the Japan zeroing report.
Second, we will continue to use the Rules negotiations as a forum to educate other
Members on the troubling implications of the Appellate Body reports, particularly
with respect to their own antidumping systems. We firmly believe that this zeroing
issue is one that must be addressed through negotiation and we are in close con-
sultation with USTR regarding how to move forward.
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CAFTA—SOCK TRADE

Question. In July 2005, during the CAFTA debate before the U.S. House of Rep-
resentatives, you and U.S. Trade Representative Portman wrote a letter in which
you advised that the United States would initiate a special CAFTA textile safeguard
re-imposing U.S. tariffs on imported socks for three years, if imports “cause or
threaten to cause serious damage to the domestic industry.” You stated that you
wished to be “pro-active in initiating a sock safeguard if the situation were to war-
rant it.”

I have been apprised that, since CAFTA came into effect 11 months ago, sock im-
ports from Honduras have increased by roughly 40 percent. Domestic production is
falling, and over 20 U.S. sock mills have closed. Because it appears that the situa-
tion today may warrant the initiation of a safeguard on imported socks, is the Ad-
ministration prepared to seek such a safeguard? Does the Administration intend to
honor its prior commitment to the Congress in this regard, even as it seeks addi-
tional free trade agreements? Is there some reason that CAFTA’s negotiators failed
to antlici)pate and address the possibility of such an un-level playing field in trade
in socks?

Answer. As you noted, on July 27, 2005, USTR Rob Portman and I promised Con-
gressman Aderholt that the Administration would (1) include socks in any textile
agreement with China, (2) ensure that, if the existing China sock safeguard was re-
newed, it would be in place for the maximum possible time period at the minimum
possible safeguard level, (3) seek to amend CAFTA-DR to alter the rules of origin
or to lengthen the tariff phase-out for socks, and (4) to proactively utilize the
CAFTA-DR textile safeguard for socks, if warranted. The Administration subse-
quently, as promised, included socks in the China textile agreement, concluded a
special China sock quota agreement while the China textile talks were ongoing, and
has pursued a sock amendment to the CAFTA-DR. We also are carefully monitoring
CAFTA-DR sock import data and, as promised, will proactively utilize the CAFTA-
DR safeguard, if warranted by the facts. To assess whether safeguard action may
be warranted, the Department of Commerce carefully monitors imports of socks
from CAFTA-DR signatories and other relevant data, including domestic production
data, to assess whether imports of socks from these countries are causing, or threat-
ening to cause, serious damage to the domestic industry as a result of the elimi-
nation of duties under the Agreement, which went into effect for Honduras on April
1, 2006. Notably, imports of socks from Honduras fell in each of the last three
months of 2006 to levels lower than before CAFTA went into effect. Nevertheless,
we are closely tracking the data and will act should data warrant a safeguard, but
it is worth noting that domestic production was down by only 1.1 percent in 2006
from 2005 levels.

QUESTION SUBMITTED BY SENATOR RICHARD C. SHELBY
BEA’S R&D BUDGET INITIATIVE

Question. The BEA has a proposal for $2.1 million to measure the impact of re-
search and development on the economy. Can you tell us more about this initiative
and how it will impact future GDP calculations?

Answer. While most economists believe that R&D and other investments in intan-
gibles are among the most important sources of growth in GDP and productivity—
with some estimates ranging as high as 40 percent of growth—there are no hard
official estimates on their impact. This project will provide the Nation with a much
clearer picture of the impact of investments in R&D and other intangibles on trend
growth in GDP and productivity, as well as their impact over the course of the busi-
ness cycle. The BEA project will provide aggregate data, as well as data on the ef-
fects across industries, across regions of the country, and its impact on our inter-
national trade and balance of payments. These data will prove useful in a broad va-
riety of contexts ranging from monetary policy and budget projections to tax policy
and the funding of investments in R&D.

BEA is in the early stages of developing estimates for R&D as investment, and
these estimates will not be fully incorporated into the National Income and Product
Accounts until 2013. However, this preparatory work, in the form of satellite ac-
counts, can provide valuable information on the effect of investment in R&D on U.S.
economic growth. The preliminary R&D satellite accounts released in September
2006 showed R&D investment accounted for 6.5 percent of growth in real GDP be-
tween 1995 and 2002 and 4.5 percent of growth between 1959 and 2002. In compari-
son, businesses’ investment in commercial and all other types of buildings accounted
for just over 2 percent of real GDP growth between 1959 and 2002.
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NOAA JOCI AND THE OCEAN POLICY SCORECARD

Question. Although NOAA’s 2008 budget request boasts a $123 million increase
for ocean-related activities, it represents a fraction of the true budgetary needs for
the marine community. For the past few years, the Joint Ocean Commission, which
formed the inception of the President’s U.S. Ocean Action Plan, has clearly and ob-
jectively laid out the budgetary requirements to better support ocean-related science
research and education. I am extremely concerned that Congress continually re-
ceives a budget request from the Administration that downplays these critical ac-
tivities. I wonder at what level your department endorses marine science, because
frankly, Mr. Secretary, the Senate is weary of being the only federal entity that
champions this funding disparity.

Are you familiar with the Joint Ocean Commission Initiative, and the contents
of its recent publications, namely the U.S. Ocean Policy Report Card for 2006? And
are you aware that the category for “New funding for ocean policy and programs”
received the grade of “F”? What are your thoughts on this grade?

Answer. Yes, I am familiar with both the Joint Ocean Commission Initiative and
the recent Ocean Policy Score Card. We are pleased to note that we have had grade
improvements for 2006 in five out of the six subject areas. We were also pleased
with the overall scores for Ocean Governance and Fisheries Management Reform.
With respect to the grade for “new funding for ocean policy and programs,” the
scorecard was issued prior to the release of the fiscal year 2008 President’s Budget.
The fiscal year 2008 Budget includes significant new increases in support of imple-
ment(ijng C{che Ocean Action Plan, addressing many of the concerns noted by the Re-
port Card.

NTIA PUBLIC SAFETY INTEROPERABLE COMMUNICATIONS GRANT PROGRAM

Question. Mr. Secretary, your department has entered into a memorandum of un-
derstanding with the Department of Homeland Security to assist in the develop-
ment of policies, procedures and regulations governing the Public Safety Interoper-
able Communications (PSIC) grant program.

What role will your department play in developing the grant guidance package
and eligibility requirements for this $1 billion program?

Answer. The Department of Commerce’s National Telecommunications and Infor-
mation Administration (NTIA) is working very closely with the Department of
Homeland Security (DHS) in the development of grant guidance and requirements
for the program. Consistent with the requirements of the Deficit Reduction Act of
2005 and the Call Home Act of 2006, NTIA retains final approval authority for poli-
cies, procedures and regulations that govern the PSIC Grant Program.

Question. The Department of Homeland Security has been grappling with the
issue of interoperable communications for years. I sit on the appropriations sub-
committee for that department as well. These funds are intended to focus on the
purchase of equipment to address interoperability.

Mr. Secretary, tell me how your involvement will ensure this funding will be put
to the best use by the localities in Alabama and throughout the United States to
achieve true interoperability across county and state lines?

Answer. NTIA intends to use its expertise to explore and encourage all technology
solutions that are available to first responders to advance overall interoperability.
With the Statewide Interoperability Communications Plans and the PSIC invest-
ment justifications, NTIA and DHS will be able to approve projects that clearly
identify interoperability gaps and provide the greatest benefit toward improved
interoperability.

Question. Will Commerce work to ensure that the choice for a workable solution
to interoperability will rest in the hands of locals and will not be dictated from the
federal level?

Answer. NTIA understands that interoperability is a complex issue and no one
federal solution exists. Local governments have collectively spent billions of dollars
on communication infrastructure. The program guidance and application process for
the PSIC Grant Program will be designed to leverage existing investments to build
and sustain intrastate and interstate regional capabilities and identified needs.
NTIA is working with DHS to develop the grant guidance that ensures that funding
will be passed through to eligible public safety agencies.

2010 CENSUS—COST EFFECTIVENESS

Question. The President’s budget request includes increased funding for the Cen-
sus Bureau in anticipation of conducting the decennial census. These increases are
quite significant and will continue to grow over the next several years. While this
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effort is constitutionally mandated, there are also other activities that the Census
is involved in, including surveys of state and local governments, as well as economic
indicators.

Mr. Secretary, what efforts are being made to ensure that the 2010 Census is as
cost effective and accurate as possible while maintaining the other capabilities the
Bureau provides?

Answer. All the factors that have led to higher costs for each decennial census
since 1970 will continue—besides inflation and increased workload, these include
the increased difficulty of ensuring coverage accuracy (both overall and for each pop-
ulation group and jurisdiction); increased public resistance to answering surveys;
and increased diversity that make it more difficult to reach everyone. No matter
what design is chosen, the 2010 Census will be costly.

For the 2010 Decennial Program, compared to the cost of the previous census
(2000), the percentage increase in estimated life cycle costs will be the lowest in the
last four decades. This pattern also holds when comparing unit costs. Thus, while
achieving the significant benefits to our Nation from the annual release of long-form
data by the new American Community Survey, and improvements to our MAF/
TIGER (geographic) databases, the Reengineered 2010 Census of Population and
Housing also will be significantly less costly than historical trends would project.

—Cost containment is one of the four key goals for the reengineered 2010 Decen-

nial Census program. When this effort was launched in 2001, we estimated it

would save over $400 million compared to repeating the Census 2000 approach.

And, we now estimate that reverting in fiscal year 2008 to the Census 2000 ap-

proach would cost over $1 billion more than continuing with our reengineered

approach.

—Significant savings and accuracy improvements will result from:

—Not having to collect long-form data in the 2010 Census (because it now is
being collected by the American Community Survey),

—Restructuring our field data collection process to use GPS-equipped Handheld
Computers (that will benefit from the improvements to our MAF/TIGER data-
bases), and

—Reducing non-response follow-up workloads by sending a targeted second
mailing of questionnaires to households who do not respond to initial mail-
out, and being able to electronically remove late mail returns from the non-
response follow-up assignments on the Handheld Computers.

SECURITY OF PERSONALLY IDENTIFIABLE INFORMATION ON LAPTOPS AND OTHER
PORTABLE DEVICES

Question. Last year the Department of Commerce reported the loss of hundreds
of laptop computers, thumb drives and data disks used in collecting data for many
of its surveys, including data associated with the American Community Survey. The
Census Bureau is now acquiring hundreds of handheld devices to be used by tem-
porary employees as part of the 2010 Census.

Do all portable devices in the Bureau containing sensitive personal information
have the necessary encryption to protect the data if the computer or handheld is
lost or stolen?

Answer. Yes. All data files on the laptops currently being used for data collection
in census survey and census operations are encrypted (FIPS 140—2 compliant). Full
disk encryption for the laptops is under development and will be implemented later
this year. For the 2010 Census, we plan to use handheld computers for collection
of Title 13 data for three major operations (Address Canvassing, Non-response Fol-
low-up and Coverage Measurement Person Interviews), with all others still being
done on paper. All sensitive data collected during the 2008 Dress Rehearsal and
2010 Census using the handheld computers will be stored on removable secure dig-
ital (SD) cards using FIPS 140-2 compliant encryption software.

Qitest;'on. How can we ensure we protect the privacy of our citizens if handhelds
are lost?

Answer. In addition to the file encryption described above, census enumerators
will access their handheld computers through biometric technology (fingerprint
reader) as well as a response to a question for which only they would know the an-
swer. All sensitive data are encrypted while stored on the enumerator’s handheld
computer’s secure digital (SD) card, as well as during transmission over a secure
private network to the secure data center. Upon successful transmission, all sen-
sitive data on the enumerator’s Handheld Computer that are no longer required to
conduct the census operation will be automatically deleted.

Question. What procedures have been instituted to track devices that contain sen-
sitive personal information within the Bureau?
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Answer. All laptops that currently contain sensitive personal information are
managed through the Census Bureau’s automated property management system
(APMS). The APMS assigns a unique identifier to each device and associates it with
the individual that is using it. In addition, we are implementing new procedures
that will require our census field representatives to enter their laptops’ unique iden-
tifiers into an automated questionnaire. This information will be automatically re-
trieved by our control systems and matched against the information in the APMS
to ensure that all devices are accounted for on a regular basis. This procedure
should be in place later this Spring.

With respect to the hand-held computes (HHCs), Secure Digital (SD) Cards (SD),
laptop computers, and air cards used in the 2008 Dress Rehearsal (DR) and 2010
Census, we track who possesses them via a paper and an automated tracking sys-
tem. We track all hand-offs of equipment via a paper process. All staff that deliver
or are assigned equipment sign a paper form acknowledging receipt of that equip-
ment. We also key the data from the paper forms into Harris’ asset management
system. Every time a piece of equipment is replaced, the user signs a paper form
to return the defective device. Staff also sign another paper form to acknowledge
receipt of the replacement device. All paper forms are stored in computer control
files in the Local Census Offices.

Harris provided laptops are used by Field Operations Supervisors. These laptops
are not used for data collection, but do have PII on them, such as payroll data and
staff rosters. These laptops will have full disk encryption. They will require a user
ID and password for access during 2008 DR Address Canvassing. We plan to add
biometric technology (fingerprint reader) in time for DR Non-Response Follow-Up.

Question. Once the sensitive data is collected on the laptop or handheld computer
and transmitted to the Census Bureau, how do you ensure that the data is scrubbed
from these computers?

Answer. For the laptops currently being used by census field representatives, the
Regional Office survey manager initiates a process to delete data from the laptops
based on the interview period. This process does not require the census field rep-
resentative to execute a routine; it happens automatically as part of the trans-
mission processing. A date is stored in the survey control database indicating when
this deletion routine was initiated, which allows us to ensure that it is happening
on a regular basis.

With respect to the hand held computers that will be used in the 2008 Census
Dress Rehearsal and the 2010 Census, upon successful transmission, all sensitive
data that are no longer required to conduct the census operation will be automati-
cally deleted. In addition, we plan to destroy the SD cards following the completion
of each operation to further ensure data protection. Procedures will be fully devel-
oped and tested prior to use in the field.

REAUTHORIZATION OF THE NOAA CORPS

Question. The Committee understands that the size of NOAA’s fleet is expanding,
yet the NOAA Corps authorization, which regulates the size of the NOAA Commis-
sioned Officer Corps, expired in 2005. The Committee supports NOAA Corps officers
and the valuable expertise they lend to NOAA’s field operations and homeland secu-
rity activities.

When can Congress expect to receive the legislative package reauthorizing the
NOAA Corps, and may I receive a copy personally?

Answer. We are interested in reauthorizing the NOAA Corps and we look forward
to working with the Committee on this important legislation. We will ensure that
you receive a personal copy of any legislation the Administration submits to reau-
thorize the NOAA Corps when it is delivered.

FEDERAL CONSISTENCY STANDARDS AND THE CZMA FOR FLORIDA AND ALABAMA

Question. Recently, an issue has come up during my meetings with constituents
involving interstate coastal zone management activities, namely between Florida
and Alabama. I am concerned about the potential situation arising where one state
can influence, or even impede, another state’s development projects. I am watching
this situation closely as it unfolds, especially with how it may impact Alabama’s
businesses and economic development.

What level of assurances can I receive from you that my office will be informed
of any interstate coastal zone management issues affecting Alabama?

Answer. We understand that this is an issue of high priority and importance for
Alabama. You have my full assurance that NOAA will continue to keep you in-
formed as this process unfolds. At this time, there has not been a formal submission
by Florida of a request for approval to review activities in other states, but, as you
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know, Florida has initiated the state and federal agency consultation process to list
activities for interstate consistency review. On March 7, NOAA staff with the Office
of Ocean and Coastal Resource Management facilitated a meeting between the
coastal program managers for the States of Florida, Alabama and Georgia to de-
velop a better understanding of Florida’ intentions, the concerns of neighboring
States, and the expectations that NOAA will place on Florida in justifying their re-
quest for NOAA’s approval. In addition to ensuring that any change to the Florida
Coastal Management program is fully consistent with the requirements of the
Coastal Zone Management Act and NOAA’s Interstate Consistency regulations,
NOAA will be fully engaged in a dialog with all of the states and affected federal
agencies in addressing whatever concerns may arise from Florida’s proposed exten-
sion of its review authority.

FUNDING LEVELS FOR SEVERE WEATHER FORECASTING

Question. Severe weather always threatens the Gulf Coast. Although last year’s
hurricane season was relatively light, I still encourage my constituents to remain
vigilant as flooding, tornadoes and severe thunderstorms are a constant danger.

Are we providing sufficient resources to meet the challenges of predicting and pro-
tecting our citizens from severe weather events?

Answer. NOAA’s fiscal year 2008 President’s budget request fully supports its
forecast and warning operations. Specifically, NOAA’s fiscal year 2008 budget re-
quests additional funding to improve its hurricane forecasting program: $3 million
for hurricane data buoy O&M, $1 million for Hurricane Weather-Research Forecast
(HWRF) model O&M and $2 million to accelerate research to improve hurricane in-
tensity forecasts. NOAA is committed to improving operational effectiveness and
services, particularly for high-impact weather events, by taking full advantage of
emerging science and technological improvements. We are committed to evolving
services to best meet the changing and growing need for environmental forecasts
and services. NOAA’s fiscal year 2008 budget request supports efforts to upgrade
the NEXRAD Radar network by implementing dual polarimetric radar. It also sup-
ports other efforts including: improved numerical modeling, data assimilation, edu-
cation and outreach, training, forecaster workstation (AWIPS) upgrades, as well as
efforts for future technological advances, such as phased array radar (PAR). We be-
lieve the President’s fiscal year 2008 budget request positions us to make those
technical and service improvements.

PATENT ALLOWANCE VERSUS PATENT REJECTION

Question. 'm aware that you set production goals for PTO examiners. Those pro-
duction goals should of course promote quality examination. The last thing we want
is for production goals to be based solely on patent allowance so that examiner’s are
motivated to allow a patent even if the application doesn’t warrant such allowance,
resulting in poorer quality patents.

Dlo?you consider patent allowance versus patent rejection when setting production
goals?

Answer. Examiner production goals are set so that an examiner receives the same
amount of credit for an application that is allowed or becomes abandoned.

Question. The Bureau of the Census has initiated a large IT program to automate
the process of conducting the 2010 Decennial Census, such as using wireless GPS-
enabled handheld computers to directly capture information collected during inter-
views. This process is expected to reduce the need for paper-based processing while
increasing operational efficiency, improving accuracy and reducing costs.

Mr. Secretary, former Census Director Kincannon testified before Congress last
year that capital investment in an automated system to replace the traditional
paper count will save taxpayers approximately $1 billion to conduct the 2010 Cen-
sus. Is that estimate still accurate?

Answer. Yes—we still estimate that reverting to paper-based operations would
add more than $1 billion to the total cost of the program. Thanks in large part to
the support of Congress in the continuing resolution for fiscal year 2007, we have
been able to continue our efforts for the automation components of the reengineered
census.

Last summer, when those funds were in jeopardy, the Census Bureau was forced
to consider reverting back to paper-based operations that would have added over $1
billion to the overall cost of the 2010 Census. That estimate is based on the savings
we expect to achieve through the use of handheld computers and other aspects of
our reengineering efforts. If we have to revert to a paper-based census:

—The Census Bureau would have to expand space and office staff in over 450

temporary Local Census Offices by 50 percent to conduct 2010 Census oper-
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ations. The additional space and office staff would be needed to store, track, and
process the additional paper forms that will be needed if we do not use
handheld computers for data collection.

—Non-response follow-up and other field operations would be less efficient, requir-
ing significantly more field enumerators.

—We would have to spend significantly more money visiting households that have
already responded to the Census. This is because, without the handheld com-
puters, we would have no ability to remove late mail returns (those households
that return their census forms after the date we begin preparing non-response
follow-up assignments) from the assignment lists on those devices.

—Other cost increases would be inevitable, including increased cost for paper and
other supplies, mileage, and salaries to conduct a census without automation.

These additional costs would be offset only partially by reductions in automation

costs that would not be incurred (under a paper-based census) related to the
handheld computer equipment.

2010 CENSUS—HANDHELD COMPUTERS

Question. What is the status of the development of the handheld computer that
is critical to the success of this program?

Answer. Thanks in large part to the support of Congress in the continuing resolu-
tion for fiscal year 2007, we have been able to continue our efforts for the automa-
tion components of the reengineered census. For the 2008 Dress Rehearsal and the
2010 Decennial Census, the Census Bureau plans to use handheld computers and
supporting services to directly capture information collected during personal inter-
views and eliminate the need for paper maps and address lists for the two largest
field data collection operations (Address Canvassing and Non-response Follow-up)
and for the Census Coverage Measurement Personal Interview process. The develop-
ment of handheld computers for these operations in the Dress Rehearsal is on-track.

DVD PIRACY IN MEXICO

Question. The Department of Commerce is part of the Administration’s effort to
combat global piracy. I understand U.S. businesses are concerned about DVD piracy
in Mexico.

Can you comment on the implications of the recent DVD and CD raid in Mexico
City?and what this might mean for United States-Mexican cooperation to combat pi-
racy?

What is Commerce’s role on this issue?

Answer. The Department of Commerce is encouraged by the Mexican Govern-
ment’s efforts to combat piracy and counterfeiting over the past year. Recent raids
by Mexican enforcement officials during February and March reflect the new
Calderon Administration’s commitment to the rule of law and economic competitive-
ness. However, greater enforcement efforts and stronger prosecution are still needed
in Mexico. According to the 2007 Special 301 Submission by the International Intel-
lectual Property Alliance, trade losses due to copyright piracy in Mexico are esti-
mated to have exceeded $1 billion in 2006. Accordingly, Commerce continues to
monitor Mexico’s progress on intellectual property rights (IPR) issues through the
combined efforts of an interagency IPR team. Additionally, Commerce and the U.S.
Trade Representative (USTR) are working with the Governments of Mexico and
Canada on the Security and Prosperity Partnership of North America Intellectual
Property Action Strategy, a trilateral initiative to combat piracy and counterfeiting
in North America.

Finally, the USPTO conducts several programs for government officials in order
to improve the level of expertise on intellectual property enforcement in Latin Amer-
ica. In August of 2006 and February 2007, the USPTO invited Latin American gov-
ernment officials to its Global Intellectual Property Academy. The Academy pro-
vided practical intellectual property rights enforcement education and capacity-
building to Latin American judges, prosecutors, customs officials, law enforcement
officers and others who are involved in the civil, administrative or criminal enforce-
ment of intellectual property rights. Mexican government officials participated in
the Academy.

Also, in December of 2006, the USPTO held a Seminar for the Judiciary on Intel-
lectual Property Enforcement. The program was attended by both Mexican and Cen-
tral American judges.

ITA CAFTA NATIONS

Question. Since the enactment of CAFTA, the domestic sock industry has contin-
ued to close plants. The CAFTA nations, particularly Honduras, have increased
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their production and importation of socks to the United States by significant
amounts to the detriment of our domestic industries. Why has the Department of
Commerce not granted their promise to extend the period for tariffs on socks pro-
duced in CAFTA nations?

Answer. As you know, on July 27, 2005, USTR Rob Portman and Secretary
Gutierrez promised Congressman Aderholt that the Administration would (1) in-
clude socks in any textile agreement with China, (2) ensure that, if the existing
China sock safeguard was renewed, it would be in place for the maximum possible
time period at the minimum possible safeguard level, (3) seek to amend CAFTA-
DR to alter the rules of origin or to lengthen the tariff phase-out for socks, and (4)
to proactively utilize the CAFTA-DR textile safeguard for socks, if warranted. The
Administration subsequently, as promised, included socks in the China textile
agreement, concluded a special China sock quota agreement while the China textile
talks were ongoing, and has pursued a sock amendment to the CAFTA-DR. We also
are carefully monitoring CAFTA-DR sock import data and, as promised, will
proactively utilize the CAFTA-DR safeguard, if warranted by the facts. To assess
whether safeguard action may be warranted, the Department of Commerce carefully
monitors imports of socks from CAFTA-DR signatories and other relevant data, in-
cluding domestic production data, to assess whether imports of socks from these
countries are causing, or threatening to cause, serious damage to the domestic in-
dustry as a result of the elimination of duties under the Agreement, which went into
effect for Honduras on April 1, 2006. Notably, imports of socks from Honduras fell
in each of the last three months of 2006 to levels lower than before CAFTA went
into effect. Nevertheless, we are closely tracking the data and will act should data
warrant a safeguard, but it is worth noting that domestic production was down by
only 1.1 percent in 2006.

SUBCOMMITTEE RECESS

Senator MIKULSKI. We're going to stand in recess until next
Thursday, March 8, continuing our innovation oversight hearings.
We will be getting testimony from the National Oceanic and At-
mospheric Administration, and the Director of the National Science
Foundation.

This subcommittee stands in recess until March 8.

[Whereupon, at 11:50 a.m., Thursday, March 1, the subcom-
mittee was recessed, to reconvene at 10 a.m., Thursday, March 8.]



