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The Committee on Commerce, Science, and Transportation, to
which was referred the bill to establish a national policy against
State and local government interference with interstate commerce
on the Internet or interactive computer services, and to exercise
congressional jurisdiction over interstate commerce by establishing
a moratorium on the imposition of exactions that would interfere
with the flow of commerce via the Internet, and for other purposes,
reports favorably thereon with an amendment in the nature of a
substitute and recommends that the bill, as amended, do pass.

PURPOSE OF THE BILL

The purpose of the bill is to foster the growth of electronic com-
merce and the Internet by facilitating the development of a fair
and consistent Internet tax policy.

BACKGROUND AND NEEDS

Commerce conducted through use of the Internet is experiencing
tremendous growth. According to Forrester Research Inc., a Massa-
chusetts consulting firm, the value of goods and services traded
over the Internet could grow to over $300 billion in 2002, a sub-
stantial increase from the $8 billion that electronic commerce is es-
timated to have generated in 1997. This immense growth is ex-
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pected to boost our nation’s economy by creating new jobs and new
business opportunities.

The Internet also offers advantages such as providing small- and
medium-sized companies the opportunity to compete with multi-
national conglomerates because they can now gain access to con-
sumers globally without having to invest in costly marketing and
distribution channels. Moreover, through the Internet, individuals
in rural areas will have the same access to goods and services as
those located in urban areas, and disabled and elderly persons will
be able to purchase products without having to leave their homes.

The benefits to be gained by the surge in electronic commerce
could be stifled, however, by the haphazard imposition of multiple
and confusing State and local taxes that apply only to Internet-re-
lated transactions and services. If these taxes are not levied in a
consistent and equitable manner, electronic commerce will not con-
tinue to develop at its expected pace.

In general, there are three types of Internet taxation. Some
States tax Internet access charges, which are fees Internet service
providers (ISPs) impose on Internet users for access to the Internet
and other services like electronic mail. About 12 States subject
Internet access charges to a sales, use or other transaction tax
while others view Internet access as a tax-exempt service.

Another type of Internet-related tax is one that involves sales of
goods over the Internet. When a consumer orders a product online,
it is often delivered through traditional channels, like the U.S.
mail. Such transactions are sometimes compared to mail order
catalogue sales. In the latter situation, taxability of a transaction
turns on the issue of nexus. Under the United States Supreme
Court’s Quill decision, a seller cannot be subject to a State’s tax ju-
risdiction unless it has a “substantial nexus” with that jurisdiction.
Substantial nexus can exist if a seller has a physical presence in
the taxing jurisdiction, such as a store, office, or warehouse, or if
the seller’s agent, such as a sales representative or contractor, is
conducting business in a location.

These traditional notions of nexus are difficult to apply to the
Internet because of the way that Internet transactions occur. For
example, a company can be based in State A, have a server located
in State B, and receive an order from a consumer in State C who
purchases a product from the company and has the product deliv-
ered to State D. Under these circumstances, it is unclear which
State would have the ability to tax the event. One problem is that
State and local taxing authorities may disagree on whether or not
maintenance of a server in their location is sufficient to establish
nexus. A State or locality also could decide that an ISP which hosts
a World Wide Web site on its servers for another company is an
agent of that company. In either situation, the same transaction
could be subjected to multiple taxes.

A third type of Internet tax concerns purchases of software or in-
formation through the downloading of the software or information
off of the Internet. Most States only tax tangible goods, tangible
goods traditionally being those that you can physically see and
touch. Many States take different positions on whether
downloading software is a transfer of a tangible or intangible good.
Currently, approximately 25 States tax the downloading of soft-



3

ware or information from the Internet while such transactions are
tax exempt in as many as 17 States.

Confusing and inconsistent interpretations of these important
issues could lead to redundant taxation and uncertainty regarding
the tax collection and remittance obligations of Internet-based com-
panies. Such confusion and uncertainty can be enough to discour-
age companies from doing business on the Internet. In particular,
small- and medium-sized companies will be adversely affected. The
Internet is a low cost way for these companies to market their
products to customers worldwide. While a substantial portion of the
country’s 30,000 taxing jurisdictions have not adopted Internet
taxes, the potential costs of complying with the tax demands of
these authorities could make use of the Internet uneconomical for
such companies.

Most State and local commercial tax codes were enacted prior to
the development of the Internet and electronic commerce. Efforts to
impose these codes without any adjustment to Internet communica-
tions, transactions or services or to impose discriminatory Internet-
related taxes will lead to State and local taxes that are imposed in
unpredictable and overly burdensome ways. Before States and lo-
calities are allowed to take such actions and thereby stunt the
growth of electronic commerce, a temporary moratorium on Inter-
net-specific taxes is necessary to facilitate the development of a fair
and uniform taxing scheme. Congress has the authority under Arti-
cle I, section 8, clause 3 of the United States Constitution to estab-
lish such a moratorium because communications or transactions
using the Internet, online services, and Internet access service are
all services or activities that are inherently interstate in nature.

Because policymakers must be given an opportunity to develop
an equitable, technology-neutral tax policy, this moratorium is in-
tended to prohibit taxes that discriminate against Internet commu-
nications or transactions and Internet access and online services.

LEGISLATIVE HISTORY
INTRODUCTION
S. 442 was introduced on March 13, 1997, by Senator Wyden.
MAY 22, 1997 HEARING

The full committee held a hearing on S. 442, the Internet Tax
Freedom Act, on May 22, 1997.
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WITNESSES

Panel T

Hon. Christopher Cox (R—CA)

Hon. Rick White (R-WA)

Hon. Lawrence H. Summers, Deputy Secretary, Department of
Treasury

Panel 11

Timothy Kaine, Richmond City Councilman, National League of
Cities, Richmond, Virginia

Wade Anderson, Director of Tax Policy, Office of the State Comp-
troller, State of Texas

Kendall Houghton, General Counsel, Committee on State Taxation

Linda Rankin, General Counsel, Bear Creek Corporation

James Walton, Association of Online Professionals

PANEL I

Congressman Cox testified that it is Congress’ responsibility to
examine what is necessary to promote the continued development
of the Internet. He stated that there are over 30,000 taxing juris-
dictions that could tax Internet communications, transactions or
services. He asserted that if these jurisdictions do tax the Internet
in pursuit of their own interests, the Internet will not continue to
grow at its phenomenal rate. Congressman Cox also stated that the
moratorium would apply only to taxes that target the Internet and
that are applied in a discriminatory way. He also said that it is
possible for Congress to work with the States and the special tax-
ing jurisdictions on this issue. He noted that the California State
Board of Equalization, the California Franchise Tax Board, and the
Governor of the State of California have voted unanimously to en-
dorse S. 442.

Congressman White argued that the moratorium in S. 442 ap-
plies only to special taxes on the Internet. It does not include non-
discriminatory taxes such as a property tax on a building that
houses an Internet server. He also asserted that it is Congress’
duty, pursuant to the Commerce Clause of the United States Con-
stitution, to protect the Internet as a national market phenomenon.
According to Congressman White, States and localities should not
be allowed to harm the Internet by imposing unfair taxes.

Lawrence Summers testified that the Treasury wholeheartedly
supports the goals and objectives of S. 442. In November of 1996,
the Treasury issued a white paper on taxes relating to electronic
commerce, and its central principle was that there should be no
taxes directed at limiting or scaling back the growth of the Inter-
net. He agreed with the approach of temporarily prohibiting dis-
criminatory taxes while preserving technology-neutral taxes. Sum-
mers noted the potential chilling effect of possible future taxes on
business activity and stated that it will be much easier to deal with
the tax issue at an early stage. He said that S. 442 furthers impor-
tant public policy objectives because it will help business, make the
United States more competitive, and empower American citizens by
promoting the growth of Internet technology.
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PANEL II

Timothy Kaine testified that an indefinite moratorium on State
and local Internet taxes is unnecessary because so few States and
localities actually tax the Internet. He stated that the moratorium
would harm localities by denying them revenue they now rely on
and would promote discriminatory treatment of local businesses.
Kaine also said that S. 442 is inconsistent with the Unfunded Man-
dates Reform Act of 1995. He asserted that State and local govern-
ments and business interests can work together to establish a fair
tax policy. He also suggested that the bill should be amended to
preserve other existing, neutral taxes, such as local property taxes.
He expressed concern about the burden of local taxation falling
harder on Main Street retailers than on companies who conduct
business over the Internet.

Wade Anderson expressed concern about the preservation lan-
guage in S. 442. He said that sales taxes are the primary revenue
source in Texas. Anderson also mentioned that Texas does tax
Internet access charges because they view it as a local transaction.
He stated that electronic commerce and Internet access are 2 dis-
tinct areas that can be addressed separately. Anderson also as-
serted that there is no end date for the moratorium in the bill.

Kendall Houghton testified that the moratorium in S. 442 will do
three positive things. First, it will send a message to States and
localities that electronic commerce is not to be taxed in inconsistent
and burdensome ways that will hamper the growth of the Internet.
Second, it will facilitate constructive dialogue among the different
interests involved. Third, it will help American companies compete
on a global basis. Houghton said that Congress can act in this area
pursuant to its Commerce Clause authority. She also stated that
taxpayers are clearly willing to pay their fair share of taxes on
electronic commerce.

Linda Rankin stated that the potential of the Internet could be
severely impaired if this national and international business me-
dium is subjected to a host of provincial taxes without coordination
and consideration of the national interest. She said that while the
United States Supreme Court has ruled a number of times that to
force national marketers with no presence in a State to collect and
remit sales and use taxes would be an undue burden on interstate
commerce, States have repeatedly tried to impose these duties on
out-of-State marketers. Rankin asserted that under pressure to
raise needed revenue, State and local governments will act without
regard to national policies or the economy as a whole.

James Walton testified that he received opinion letters from the
Tennessee Department of Revenue in 1994 and 1996 stating that
as an ISP, he did not provide a taxable service, and therefore, he
did not have to collect sales tax. In 1996, after his business was
audited by the Tennessee Department of Revenue, Walton was told
that he should have been collecting sales tax on Internet access
charges since January of 1993. This decision caused Walton’s busi-
ness to fail, and Walton ultimately was forced to file for bankruptcy
protection. Walton asserted that ISPs already pay taxes on every
phone line they use, on every dollar they make, and on the salaries
they pay. He said that the Internet industry has become a target
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for State and local taxing authorities seeking to increase their reve-
nues.

NOVEMBER 4, 1997 EXECUTIVE SESSION

In open executive session on November 4, 1997, the Committee
ordered reported S. 442, the “Internet Tax Freedom Act,” by a vote
of 14 to 5, with an amendment in the nature of a substitute.

ESTIMATED COSTS

In accordance with paragraph 11(a) of rule XXVI of the Standing
Rules of the Senate and section 403 of the Congressional Budget
Act of 1974, the Committee provides the following cost estimate,
prepared by the Congressional Budget Office:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC., January 21, 1998.
Hon. JoHN McCAIN,

Chairman, Committee on Commerce, Science, and Transportation,
U.S. Senate, Washington, DC.

DeEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate and mandates statement for S.
442, the Internet Tax Freedom Act. The bill contains an intergov-
ernmental mandate as defined in the Unfunded Mandates Reform
Act of 1995.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contacts are Rachel Forward (for
federal costs), and Pepper Santalucia, (for the state and local im-
pacts).

Sincerely,
JUNE E. O’'NEILL, Director.

Enclosure.
CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

S. 442—Internet Tax Freedom Act

CBO estimates that enacting S. 442 would result in new discre-
tionary spending of less than $1 million over the 1998-2003 period,
assuming appropriation of the necessary amounts. Because the bill
would not affect direct spending, pay-as-you-go procedures would
not apply. S. 442 contains no private-sector mandates as defined in
the Unfunded Mandates Reform Act of 1995 (UMRA), but it does
contain an intergovernmental mandate on state and local govern-
ments (see the attachment mandates statement).

S. 442 would impose a moratorium on certain state and local tax-
ation of online services, Internet access service, and communica-
tions or transactions using the Internet until January 1, 2004. In
addition, S. 442 would require the Secretaries of Treasury, Com-
merce, and State to examine domestic and international taxation of
these Internet services and to recommend policies regarding the
taxation of such services to the President. Based on information
provided by the affected agencies, CBO estimates that the agencies
would spend a total of less than $1 million between 1998 and 2000
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to complete the studies required by the bill, assuming appropria-
tion of the necessary amounts.

The CBO staff contact for this estimate is Rachel Forward. This
estimate was approved by Robert A. Sunshine, Deputy Assistant
Director for Budget Analysis.

CONGRESSIONAL BUDGET OFFICE MANDATES STATEMENT

S. 442—Internet Tax Freedom Act

Summary: S. 442 contains no private-sector mandates, but by
prohibiting the collection of certain types of state an local taxes,
the bill would impose an intergovernmental mandate as defined in
the Unfunded Mandates Reform Act of 1995 (UMRA). CBO cannot
estimate whether the direct costs of this mandate would exceed the
statutory threshold established in UMRA ($50 million in 1996, in-
dexed annually for inflation).

Intergovernmental mandates contained in bill: S. 442 would
place a moratorium until January 1, 2004, on certain state and
local taxes on online services, Internet access service, or commu-
nications or transactions using the Internet. The moratorium would
not affect state and local taxes on these services and transactions
as long as the taxes meet certain criteria in the bill. Because exist-
ing taxes are not specifically grandfathered by the bill, any current
taxes that fail to meet these criteria would be preempted until the
year 2004.

Estimated direct costs of mandates to State, local, and tribal Gov-
ernments

Is the statutory threshold exceeded?

Because it is unclear how the criteria in the bill would apply to
the state and local taxes that are currently levied on Internet-relat-
ed transactions or services, CBO is unable to determine whether
the threshold for intergovernmental mandates ($50 million in 1996,
indexed annually for inflation) would be exceeded in any of the first
five years of the moratorium. The applicability of many of the cri-
teria and definitions allowing for the collection of certain taxes
would likely be litigated, and we cannot predict the outcome of
such litigation at this time. If the criteria allowing for the collection
of taxes are interpreted narrowly and if, as a result, most or all ex-
isting taxes that could be affected by this bill are suspended, the
loss of revenues would probably exceed the threshold.

Total direct costs of mandates

UMRA includes in its definition of the direct costs of a federal
intergovernmental mandate the estimated amounts that state,
local, and tribal governments would be prohibited from raising in
revenues in order to comply with the mandate. The direct costs of
the mandate in S. 442 would be the tax revenues that state and
local governments would be precluded from collecting because of
the moratorium.

Because the taxation of Internet-related services and trans-
actions is changing rapidly, it is possible that in the absence of this
legislation some state and local governments would impose new
taxes or decide to apply existing taxes in this area over the next
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five years. (UMRA requires CBO to estimate the direct costs of a
mandate for the first five years that it is effective.) It is also pos-
sible that during this time some state and local governments would
repeal existing taxes or administratively limit their application to
Internet-related services and transactions. These changes would af-
fect the ultimate cost of the mandate but are extremely difficult to
predict. Therefore, for the purposes of preparing this estimate,
CBO limited its analysis to those taxes currently collected by state
and local governments.

S. 442 would temporarily prohibit state and local governments
from taxing Internet access service, online services, or communica-
tions or transactions using the Internet, unless the tax fell into one
of the categories of taxes specifically preserved by the bill. These
categories include:

taxes imposed on or measured by net or gross income derived
from such services;

taxes imposed on or measures by value added, net worth, or
capital stock;

fairly apportioned business license taxes;

property taxes;

taxes imposed on or collected by common carriers or other
providers of telecommunications service;

franchise fees imposed on cable services; and

sales, use, or other transaction taxes that are also imposed
and collected “in the case of similar sales, uses, or transactions
not using the Internet, online services, or Internet access serv-
ice.”

While many existing taxes would clearly fall within one of these
categories and thus would be preserved, some current state and
local taxes do not fit neatly in one of the categories. These taxes
are sales, use, or other transaction taxes on internet access and on-
line services and on information and data processing services. As
described below, however, CBO cannot predict whether these taxes
would be temporarily suspended by the bill’s moratorium.

Basis of estimate: The moratorium in S. 442 could affect some
taxes currently collected by state and local governments. For the
purpose of preparing an estimate of those potential losses, CBO
gathered information from 25 states and from interest groups rep-
resenting both state governments and the industries that would be
affected by the bill.

Taxes on Internet Access Service and Online Services. CBO has
identified 12 states nationwide that currently impose a sales, use,
or other transaction-based tax on the fees charged by providers of
Internet access or online services. Some of those states also allow
local taxes on these same services. Half of these states tax Internet
access as an information or data-processing service. The other half
tax Internet access as a telecommunications service. In general,
states could not provide definitive estimates of their tax revenues,
because many providers of these services also provide other taxable
services and typically remit their tax collections to the states as
one sum. In addition, the industry is growing so quickly that reve-
nue figures from previous years are not very useful for estimating
present collections. Based on the information that states could pro-
vide and on national market data, CBO estimates that 1997 reve-
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nues for the 12 states and various localities that currently collect
these taxes were close to $50 million. Given the rapid growth in
use of the Internet, these revenues are likely to grow in coming
years as more households and businesses decide to purchase Inter-
net access.

It is not clear whether S. 442 would allow states and localities
to continue collecting all of these revenues. The question is whether
the taxes are also imposed and collected in the case of “similar
sales, uses, or transactions not using the Internet, online services,
or Internet access service.” This question is likely to be the subject
of litigation.

In the case of a sales/use tax on information and data processing
services, a state wishing to preserve its tax could argue that it im-
poses the tax both on Internet access and on similar services not
using the Internet, such as Westlaw or Lexis/Nexis. However, a
provider could argue that Internet access is significantly different
from access to a single data base, and that sales of Internet access
should not be considered “similar sales” for taxation purposes. The
same arguments could be made concerning taxes imposed on Inter-
net access and online services as telecommunications services. It is
not clear whether courts would find these services “similar” to
other telecommunication services, such as telephone, fax, paging,
and voice mail.

Taxes on Information and Data Processing Services. CBO also
cannot predict exactly how S. 442 would affect sales, use, or other
transaction-based taxes on information services or data processing
services provided via the Internet or online services. For decades,
companies have provided these services by allowing customers to
directly connect to the companies’ computers via modem. It is in-
creasingly common, however, for firms to also provide these serv-
ices over the Internet. In some cases, the companies are completely
Internet-based.

A 1996 survey by the Federation of Tax Administrators identified
15 states that levy a sales, use, or other transaction-based tax on
some kinds of information and data processing services. Some of
those states also allow localities to levy an additional sales tax on
these same services. Of those states and localities, three states and
one major city were able to provide estimates of their revenue from
these sources. The 1997 revenues for these jurisdictions alone were
between $35 million and $45 million annually. As with Internet ac-
cess, the market for information and data processing services pro-
vided over the Internet is growing quickly, and state tax revenues
from this market are likely to follow suit. Some portion of future
revenues could be interrupted by the bill’s moratorium.

If S. 442 were enacted, states and localities would have to show
that they tax the sales or use of information services provided via
the Internet the same way that they tax “similar” sales or uses not
using the Internet or online services. CBO expects that litigation
would be required to determine which state and local taxes pass
this test. For example, a state that levies a sales tax on the sub-
scription that a customer pays to access news or financial informa-
tion at an Internet site could argue that the tax is preserved, be-
cause it also applies to computer-based information services that do
not utilize the Internet. However, the information provider could
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argue that its product is more similar to newspapers and maga-
zines, which may not be subject to sales and use tax in the state.

REGULATORY IMPACT STATEMENT

In accordance with paragraph 11(b) of rule XXVI of the Standing
Rules of the Senate, the Committee provides the following evalua-
tion of the regulatory impact of the legislation, as reported:

NUMBER OF PERSONS COVERED

This legislation will impose a moratorium on the imposition, as-
sessment, or collection of State and local taxes that discriminate
against communications or transactions using the Internet, and
against online services or Internet access service. It will have no
effect on the number of individuals regulated.

ECONOMIC IMPACT

This legislation establishes a moratorium until January 1, 2004,
on State and local taxes that discriminate against the Internet. It
would preserve State and local taxing authorities’ ability to impose
traditional sales and use taxes, excise taxes, and other taxes that
are technology-neutral. These taxes make up the vast majority of
State and local tax revenues. Therefore, any adverse economic im-
pact that the moratorium would have is minimized. In addition,
this measure will allow for growth in electronic commerce and the
Internet industry and will thereby create benefits for the economy.

PRIVACY

This legislation will not have any adverse impact on the personal
privacy of the individuals affected.

PAPERWORK

This bill will require State and local taxing authorities tempo-
rarily to stop imposing, assessing or collecting discriminatory Inter-
net taxes. Therefore, the paperwork requirements associated with
this measure should be minimal.

SECTION-BY-SECTION ANALYSIS

Section 1. Short title

Section 1 provides that the bill may be cited as the “Internet Tax
Freedom Act.”

Section 2. Findings

Section 2 includes the findings of Congress. Among the findings
are: that as a massive global network spanning not only State but
international borders, the Internet and the related provision of on-
line services and Internet access service are inherently a matter of
interstate and foreign commerce within the jurisdiction of the
United States Congress under Article I, section 8, clause 3 of the
United States Constitution; that consumers, businesses and others
engaging in interstate and foreign commerce through online serv-
ices and Internet access service could become subject to more than
30,000 separate taxing jurisdictions in the United States alone; and
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that because the tax laws and regulations of so many jurisdictions
were established long before the advent of the Internet, online
services, and Internet access service, their application to this new
medium and services in unintended and unpredictable ways could
prove to be an unacceptable burden on interstate and foreign com-
merce of the Nation.

Section 3. Moratorium on the imposition of taxes on the Internet,
online services, or Internet access service

Section 3 of the reported bill establishes a moratorium, which ex-
pires on January 1, 2004, on State and local taxes that discrimi-
nate against communications and transactions using the Internet,
and online services and Internet access service. The purpose of the
“time out” on discriminatory taxes is to allow for a process to exam-
ine current policies and practices and to develop policy rec-
ommendations with respect to taxation of communications and
transactions using the Internet, online services, and Internet access
service. Ideally, this process will produce policies on taxation that
eliminate any disproportionate burden on interstate commerce con-
ducted electronically and establish a level playing field between
electronic commerce using the new media of the Internet and tradi-
tional means of commerce, such as in-store sales, mail order and
telephone sales. It is expected that participants in electronic com-
merce will pay their “fair share” of State and local taxes.

The original verion of the bill provided for an indefinite morato-
rium on taxes that discriminate against the Internet. The commit-
tee substitute establishes an end date for the moratorium. The in-
clusion of an end date for the moratorium strikes a balance be-
tween the interests of State and local authorities in imposing taxes
on the Internet, and businesses that believe State and local tax au-
thorities would simply “wait out” the moratorium and then tax
electronic commerce in whatever manner they desired. The dura-
tion of the moratorium is designed to allow the Consultative Group
established in Section 4 of the Act sufficient time to develop policy
recommendations for the President, for the President to prepare
policy recommendations for Congress, and for Congress or the State
and local authorities to act upon any legislative policy rec-
ommendations made by the President pursuant to the work of the
Consultative Group.

Section 3(a) provides that except as otherwise provided in this
Act, prior to January 1, 2004, no State or political subdivision
thereof may impose, assess, or attempt to collect any tax on com-
munications or transactions using the Internet, online services or
Internet access service. The moratorium would not affect any State
or local tax on communications or transactions using the Internet,
online services or Internet access service as long as they are im-
posed or assessed in a technologically neutral and nondiscrim-
inatory way. The moratorium applies to both existing and new
taxes and administrative interpretations that are inconsistent with
the provisions of this Act. For example, the moratorium would
apply to a tax that a State or local authority imposes and assesses
on a subscription to a newspaper accessed online if that State does
not also tax a newspaper subscription ordered over the telephone
or through the mail. The moratorium would also apply to “double



12

taxation” of products or services, such as a tax imposed or assessed
on telecommunications services provided by a local phone company
to an Internet service provider (ISP) where the ISP has already
paid a tax on the telecommunications services.

The moratorium applies to online services, Internet access serv-
ice, or communications or transactions conducted through the
Internet, regardless of the technology being used to deliver these
services—e.g., the public switched network, cable systems, and
wireless networks. However, it applies only to the portion of the
medium being used to provide such services. For example, the mor-
atorium would apply to discriminatory taxes imposed on online
services via a cable network, but only to the portion of the cable
network provider’s communications or transactions that employ the
Transmission Control Protocol, Internet Protocol, or any prede-
cessor or successor protocols. The moratorium does not allow a
cable network, public switched network or wireless network to
claim or to seek immunity from taxes—discriminatory or other-
wise—for the provision of other products or services, such as cable
programming or telephone calls, that do not employ the Trans-
mission Control Protocol/Internet Protocol, or any predecessor or
successor protocols.

Section 3(b), Preservation of State and Local Taxing Authority,
specifically preserves the authority of State and local entities to tax
in a nondiscriminatory manner online services, Internet access
service, and communications or transactions using the Internet.
Existing taxes are specifically grandfathered by the bill provided
they are imposed and assessed in a nondiscriminatory and techno-
logically-neutral manner. This subsection specifically preserves
sales, use, or other transaction taxes; taxes imposed or measured
by gross or net income derived from online services, Internet access
service, or communications or transactions using the Internet, or
on value added, net worth or capital stock; fairly apportioned busi-
ness license taxes; taxes paid by a provider or user of online serv-
ices or Internet access service as a consumer of goods and services;
property taxes imposed or assessed on property owned or leased by
a provider or user of online services or Internet access service;
taxes imposed on or collected by a common carrier acting as a com-
mon carrier; taxes imposed on or collected by a provider of tele-
communications service (as defined in the Communications Act of
1934 (47 U.S.C. 153)); and franchise fees for the provision of cable
services.

The bill as reported preserves general forms of State and local
taxation, which account for the vast majority of State and local
level tax revenues on an annual basis; they will be unaffected by
the bill. These taxes include net income taxes, gross income (e.g.,
business license) taxes, property taxes and sales and use taxes. The
bill as introduced preserved three types of taxes; the committee
substitute significantly expands the coverage to preserve the eight
most common types of taxes.

Subsection (b)(1) would ensure that transactions effected through
the Internet or online services which are functionally equivalent to
transactions effected through traditional forms of commerce (e.g.,
mail order or phone sales) remain subject to sales and use tax.
Other transaction taxes include taxes on the sale of alcohol, to-
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bacco, and fuel. For example, if a taxable event occurs when a cus-
tomer orders a computer from a mail order company, using its 1-
800 telephone line to place the order, then the transaction should
likewise be taxable if that customer goes online to order the com-
puter from the mail order company’s Web site.

Another example involves software vendors that deliver their
product electronically and who have had to analyze the sales tax
implications of the mode of delivery of their products. Traditionally,
determining whether a software vendor has a sales or use tax obli-
gation involves a 2-step analysis. First, it must be determined
whether the electronic delivery of the software is considered tan-
gible personal property subject to tax or whether it should instead
be treated as exempt intangible property. As an illustration, Vir-
ginia has ruled that software which would otherwise be taxable as
the sale of tangible personal property is not subject to tax when de-
livered electronically because the electronically-delivered software
is considered intangible property. Second, if the software is taxable,
the seller must have the requisite nexus with the jurisdiction in
order to have a sales and use tax collection obligation. Thus, if the
seller does not have any physical presence in the jurisdiction, ei-
ther through employees or property, the seller may not have a tax
obligation regardless of the tax classification of the software. States
must treat sales of other electronically-delivered items, such as
movies and music, in a like manner.

Pursuant to the bill as reported, 2 conditions must exist in order
to preserve the ability to impose a sales or use tax on an electronic
commerce transaction: (1) the tax (including the rate at which it is
imposed) is the same as it would have been had the transaction
been conducted via telephone (e.g., as a catalogue sale); and (2) the
obligation to collect the tax is imposed on the same person or entity
as in the case of non-electronic commerce transactions (e.g., the
vendor has the duty to collect and remit the tax, in both cases). In
other words, as long as the State or local sales tax is imposed on
Internet transactions at the same rate and in the same manner as
mail order transactions, then the tax is not affected by the bill.

As a related matter, the committee substitute directly addresses
concerns about the labeling of taxes raised by the State of Hawaii
(e.g., that its General Excise Tax will be suspended during the pe-
riod of the moratorium) and the State of Illinois (e.g., that its Re-
tail Occupation Tax will be suspended during the period of the
moratorium). These taxes may have different names or labels, but
the purpose they serve is that of a sales tax, and experts widely
regard and call them such. The use of the term “sales or use tax”
in the committee substitute is intended to apply to the many vari-
eties of sales and use taxes, regardless of their label.

Subsection (b)(2) would ensure that participants in electronic
commerce pay their fair share of State and local income taxes. Be-
cause income taxes are typically imposed in a neutral fashion (e.g.,
without regard to the manner in which the income is earned or de-
rived) and do not create inordinate compliance burdens, income
taxes are specifically excluded from the moratorium. The commit-
tee substitute removes the word “net” so as to preserve both net
income taxes and gross income taxes. States’ business taxes are
typically imposed on or measured by net income, but not every
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State takes this approach: one example of an alternative business
tax is the Washington State Business and Occupation Tax, which
is imposed on gross rather than net income. The committee sub-
stitute, by eliminating the word “net,” broadens the income tax
preservation to include net and gross income taxes and clarifies
that Washington’s State-level income tax is preserved. Similarly,
California imposes a “franchise tax” that is measured by the net in-
come of corporations subject to the tax; although the tax is not la-
beled as an “income tax,” it clearly operates in the prescribed fash-
ion and is specifically preserved by the committee substitute.

Subsection (b)(3) preserves fairly apportioned business license
taxes, which are typically imposed on the gross receipts of busi-
nesses that have a location within the taxing jurisdiction. Such
taxes are a significant source of revenue for localities. The commit-
tee substitute provision is consistent with United States Supreme
Court precedent by requiring business license taxes to be fairly ap-
portioned. By including the words “fairly apportioned,” the commit-
tee does not intend to imply that other preserved taxes do not have
to be fairly apportioned.

Subsection (b)(4) preserves taxes paid by a provider of Internet
or online services as a consumer of goods and services not other-
wise excluded from taxation pursuant to this legislation. This sub-
section was added to the original version of the bill to ensure that
Internet service providers and other entities providing Internet and
online services pay State and local taxes when acting as consumers
(e.g., purchasing goods and services) as opposed to providing elec-
tronic commerce services. The bill as reported does not excuse
Internet sellers and online service providers from paying sales and
use taxes on their purchases. Where an Internet or online service
provider purchases a good or service that is already subject to a re-
sale exemption, such exemption should continue to apply.

Subsection (b)(5) preserves property taxes imposed or assessed on
property owned or leased by an Internet or online service provider.
Property taxes include real property, personal property, and intan-
gible property taxes assessed on property that is owned or leased.
This subsection was added to the original version of the bill to re-
flect the committee’s intent that the moratorium would not apply
to property taxes assessed or collected at the State or local level.

Subsection (b)(6) preserves taxes imposed on a common carrier
acting as a common carrier, and subsection (b)(7) preserves taxes
imposed on a provider of telecommunications services to ensure
that State and local telecommunications taxes, fees, and regula-
tions are unaffected by the bill. The preservation of this taxing au-
thority, added to the original version of the bill, is intended to
apply to entities when they act as telecommunications service pro-
viders and not as Internet access or online service providers. For
example, a company that provides both telecommunications and
Internet access service and uses its lines to provide Internet access
does not cause such lines to be exempt from telecommunications
taxes.

Subsection (b)(8) preserves franchise fees imposed by a State or
local franchising authority for the provision of cable services. The
preservation of this authority, which parallels the provisions of
subsections (b)(6) and (7), ensures that cable providers remain lia-
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ble for local franchise fees in connection with the provision of cable
sgrvices, pursuant to section 622 or 653 of the Communications Act
of 1934.

The broad preservation of State and local taxing authority set
forth in section 3(b) is not intended to be an inclusive or exhaustive
list of preserved taxes; rather, it is illustrative of the general cat-
egories of taxes that State and local authorities impose or assess
on businesses and consumers. State and local authorities may con-
tinue to impose and assess sales, use, and other transaction taxes
on communications and transactions using the Internet, online
services or Internet access services provided the tax is the same tax
imposed on traditional means of commerce, and the obligation to
collect or pay the tax is imposed on the same person as in the case
of traditional means of commerce. Sales, use, and other transaction
taxes that create a substantively greater burden on electronic com-
merce or participants in electronic commerce than other means of
commerce are not preserved. For example, the preservation author-
ity in this subsection means that if a State generally imposes and
collects a sales or use tax on mail order sales, then it may impose
and collect a sales or use tax on sales made using the Internet, on-
line services or Internet access service. This subsection does not
provide special protection from taxes for communications or trans-
actions using the Internet, online services or Internet access service
that are also generally applied to communications or transactions
using other means, such as mail order or in-store retail; rather, it
seeks to ensure that taxes are imposed and assessed in a techno-
logically neutral way and in a manner that does not discriminate
against communications or transactions using the Internet, online
services or Internet access service.

Section 4. Administration policy recommendations to Congress

Section 4 establishes a process by which the Administration,
State and local governments, and business and consumer groups
will examine current policies and practices, and develop and rec-
ommend to Congress policies on taxation of communications and
transactions using the Internet, online services, and Internet access
service.

Section 4(a) directs the Secretaries of the Treasury, Commerce
and State, in consultation with appropriate committees of Con-
gress, State and local authorities, and consumer and business
groups, to examine United States domestic and international tax-
ation of communications and transactions using the Internet, on-
line services, and Internet access service, and the telecommuni-
cations infrastructure used by them, and to jointly transmit within
18 months of the date of enactment of S. 442 any recommendations
to the President. It is expected that the Consultative Group first
will determine whether taxes should be imposed and assessed on
communications and transactions using the Internet, online serv-
ices and Internet access service. Second, if taxation is rec-
ommended, it is expected the Consultative Group will examine and
recommend policies to ensure such taxation is uniform, fair, and
administrable. It is expected the Consultative Group will evaluate
current domestic and foreign policies and practices on taxation of
communications and transactions using the Internet, online serv-
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ices, and Internet access service, and will develop policy rec-
ommendations for the President on taxation of the Internet, online
services, and Internet access service. The Consultative Group shall
consider any specific proposals from the National Tax Association’s
Joint Communications and Electronic Commerce Tax Project and
the National Conference of Commissioners of Uniform State Laws.

The confusion caused by the variety of ways in which different
States tax communications and transactions using the Internet, on-
line services, and Internet access service is underscored by the
Congressional Budget Office (CBO) in its January 21, 1998 esti-
mate, on S. 442. The CBO states it “has identified 12 States na-
tionwide that currently impose a sales, use or other transaction-
based tax on the fees charged by providers of Internet access or on-
line services. Some of those States also allow local taxes on these
same services. Half of these States tax Internet access as an infor-
mation or data-processing service. The other half tax Internet ac-
cess as a telecommunications service. In general, States could not
provide definitive estimates of their tax revenues because many
providers of these services also provide other taxable services and
typically remit their tax collections to the States as one sum.” If
communications and transactions using the Internet, online serv-
ices or Internet access service are to be taxed, then the tax policy
should be simple, uniform, and administrable.

Section 4(b) directs the President not later than 2 years after the
date of enactment of S. 442 to transmit to the appropriate commit-
tees of Congress policy recommendations on taxation of online serv-
ices, Internet access service, and communications and transactions
using the Internet.

Section 5. Declaration that the Internet should be free of foreign tar-
iffs, trade barriers, and other restrictions

Section 5 expresses the sense of the Congress that the President
should seek bilateral and multilateral agreements through appro-
priate international organizations and fora to establish that com-
mercial transactions using the Internet are free from tariff and tax-
ation. This section supports the policy of the Administration to
work to create a worldwide “duty free zone” on the Internet.

Section 6. Definitions

Section 6 sets forth the definitions of the “Internet,” “online serv-
ices,” “Internet access service,” and “tax” for purposes of S. 442.
The definitions of the “Internet,” “online services,” and “Internet
access service” apply only to the terms as used in the reported bill,
and are not intended to affect in any way existing law, regulation,
or policy.

RoLLcALL VOTES IN COMMITTEE

In accordance with paragraph 7(c) of rule XXVI of the Standing
Rules of the Senate, the Committee provides the following descrip-
tion of the record votes during its consideration of S. 442:

Senator McCain (for himself, Mr. Wyden, Mr. Burns, and Mr.
Kerry) offered an amendment in the nature of a substitute to S.
442. By rollcall vote of 14 yeas and 5 nays as follows, the amend-
ment was agreed to:



YEAS—14 —

Mr.
Mr.
Mr.
Ms.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

McCain—
Stevens 1
Burns— —
Snowe—
Ashcroft 1—
Frist?!
Abraham
Brownback
Hollings
Inouye
Rockefeller
Kerry1
Breaux
Wyden

1By proxy
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NAYS—5
Mr. Gorton
Mrs. Hutchison
Mr. Ford !
Mr. Bryan1
Mr. Dorgan

CHANGES IN EXISTING LAwW

In compliance with paragraph 12 of rule XXVI of the Standing
Rules of the Senate, the Committee states that the bill as reported
would make no change to existing law.



MINORITY VIEWS OF SENATOR DORGAN

I oppose S. 442 the Internet Tax Freedom Act on several
grounds, not the least of which is the fact that this legislation con-
stitutes one of the more significant federal assaults on state and
local sovereignty in recent memory. In my judgment, this legisla-
tion is unwarranted and if enacted, it would significantly erode
state and local tax bases and hurt main street businesses. The
claims of the bill’s sponsors that S. 442 is needed to fend off aggres-
sive tax discrimination by states and to prevent a crippling burden
on Internet commerce, as well as the erroneous assertion that
Internet traffic constitutes a unique form of interstate commerce,
are without foundation and cannot justify this broad reaching as-
sault on state and local sovereignty. I object to the notion that the
Congress ought to step in and write state and local tax laws. Until
specific tax problems or abuses are identified and supported with
evidence, federal legislation of this nature should not be enter-
tained.

This legislation violates the Unfunded Mandates Reform Act of
1995 (P.L. 104-4) and I intend to raise a point of order on this leg-
islation should it be considered by the full Senate. Because the bill
contains ambiguous language and new definitions which have not
been adequately reviewed by the Commerce Committee, the bill’s
exact impact on state and local revenues is hard to determine at
this point. However, it is clear that the impact will be large, the
question is how large (in terms of hundreds of millions of dollars).

In addition to the unfairness of Congress dictating state and
local tax policy, this legislation would create an unfair competitive
situation with respect to telecommunications providers and local
business by carving out a specific technology from broad based
state and local taxation; placing some telecommunications provid-
ers and local businesses at an unfair disadvantage because they
would remain subject to state and local taxation. This bill creates
more than just a tax break—it creates a technology preference pol-
icy and a new unregulated, untaxable medium for commerce. What
is the justification for singling out Internet commerce for special
tax treatment? Why should buying a sweater through an Internet
service be exempted from the same tax that is imposed when the
identical sweater is purchased at a store on main street or pur-
chased through a mail order catalog? The tax effect of this bill is
that Internet commerce will be given favored tax treatment, and
that is not fair to other lines of commerce. This should raise con-
cerns with not just state and local governments but the businesses
and individuals that are left subject to regulations and taxes. It is
my belief that taxes—whether federal, state, or local—ought to be
imposed in a fair and equitable manner and I object to the ap-
proach embodied under S. 442 which creates a special tax status
for a particular technology and category of users who have not

(18)
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made a public policy case why government should single them out
for special tax treatment.

The effect of this legislation, if enacted in its present form, would
be to create the “Cayman Islands” of sales taxes by establishing a
tax free haven that will hurt main street businesses and dictate to
state and local governments an inequitable application of sales,
use, and other taxes that have historically been under state and
local jurisdiction. This legislation attempts to create a “tax free ac-
cess road” along the information superhighway that will unfairly
hurt local businesses and create an unfair competitive situation
with respect to the use of telecommunications services; creating a
“nexus free” medium for commerce that will circumvent state and
local tax laws that all other businesses are obligated to follow.
Given the fact that the Internet is a new medium and business ac-
tivity is just beginning to grow in this area, it is not surprising that
there would be issues that need to be resolved. However, these
issues should be resolved appropriately—through cooperative dis-
cussions between industry and state and local governments. Con-
gress should not dictate a moratorium on state and local govern-
ments. In fact, I contend that the moratorium imposed under S.
442 will actually be counter productive to the efforts of those who
are attempting to develop uniform taxation of electronic commerce.

Further, the ambiguities in terms of what is included in the leg-
islation’s moratorium and the vague definition of the so-called ex-
ceptions to that moratorium indicate that the bill is certain to cre-
ate extensive litigation as telecommunications providers and busi-
nesses that use electronic commerce vie for the tax breaks provided
by this legislation.

LEGISLATION IS UNWARRANTED

S. 442 is a solution in search of a problem. The proponents of
this legislation have simply failed to make the case that it is nec-
essary to pass federal legislation preempting state and local tax-
ation on electronic commerce. It seems to me that if Congress is to
consider taking such drastic action as to tell state and local govern-
ments how they can and cannot tax, then those seeking the tax
breaks must make a compelling case that such action is necessary.
That case has certainly not been made with respect to S. 442.

Advocates have claimed that electronic commerce is being sub-
jected to unfair and discriminatory taxation by state and local gov-
ernments. The fact is that there is no discriminatory taxation oc-
curring that warrants a federal moratorium. Proponents have
failed to identify a single enacted state or local law that singles out
Internet services or on-line services for punitive or discriminatory
taxation. The bill’s advocates fail to identify any specific tax in any
specific state or local jurisdiction which would justify a federal pre-
emption. The justification cited by the advocates seeking the tax
preemption is that state and local governments are discriminating
against Internet providers and on-line services in their taxation
policies is simply not grounded in fact. Different tax treatment of
a newspaper, for example, may be due to the fact that products
that are exempt from a sales tax in tangible form may be subject
to a sales tax in electronic form because it is available through an
online service—which, in general, is subject to a broad based use



20

tax. The reason why it may be taxed in the latter situation is be-
cause it is part of a broad based use, sales, or other taxes on “infor-
mation services” regardless of the method of delivery—not because
of an Internet-specific tax. Even if there were discriminatory tax-
ation occurring at the state or local levels, there is no need for a
federal law to correct that situation for such taxation has long ago
been declared unconstitutional. If a state or local government were
to impose a discriminatory tax, then those who are subject to such
discriminatory taxation have constitutional protection. Each state
must, and does, provide ready avenues to aggrieved taxpayers to
protest potentially discriminatory taxes through the court system.
The U.S. Supreme Court has determined that fairly apportioned
state and local taxation that does not discriminate against inter-
state commerce are constitutional so long as the tax is applied on
an activity with a substantial nexus with the taxing state.l Court
precedent has made it clear that discriminatory taxation is not con-
stitutional.2

I am opposed to discriminatory taxation and I will not defend at-
tempts by state or local governments to single out electronic com-
merce for punitive or discriminatory taxation. However, no evi-
dence of such discriminatory taxation has been presented to the
Congress that would substantiate the claims of the bill’'s pro-
ponents.

I believe that there is no policy justification for the moratorium
on state and local taxation in this legislation. There is not a signal
state or local enacted law, currently in effect, that imposes a spe-
cific tax on Internet or on-line services or the use of those services.
There are instances where these services are taxed, but where they
are taxed, they are subject to broad based taxes that apply gen-
erally to sales of goods and services or to telecommunications serv-
ices or similar business activities.

The bill advocates have also claimed that the legislation is nec-
essary to address fears that states and localities will impose taxes
on the transmission of Internet traffic. The bill’s findings suggest
that the future viability of the Internet is threatened because of ex-
cessive taxation and that state and local taxes are restricting the
growth of this medium. Internet commerce hardly shows any sign
of being impeded. The sponsors claim that without federal protec-
tion, Internet commerce would be strangled as state and local gov-
ernments seek to impose taxes on the transmission of Internet traf-
fic, regardless of any nexus determination. Such claims have no
foundation. The Supreme Court has ruled that there must be a suf-
ficient connection between the state and the activity seeking to be
taxed, and the mere transmission of communications through a

1Quill v. North Dakota, 504 U.S. 298 (1992).

2 A variety of types of discrimination in state taxation have been struck down by the state
and federal courts. For example, the Pennsylvania courts determined that a statutory exemption
from the sales and use tax and corporate taxes that was allowed for broadcasters but not for
cable television operators violated the Equal Protection Clause of the U.S. Constitution, in Sub-
urban Cable TV Co. V. Commonwealth, 570 A.2nd 601 (Pa. CmwlIth. 1990), affd, 527 Pa. 364,
591 A.2d 1054 (1991), Taxes that discriminated among speakers that were based on content [Ar-
kansas Writers] Project, Inc. v. Ragland, 481 U.S. 221 (1987), City of Cincinnati v. Discovery
Network, Inc., 507 U.S. 410 (1993)], or that singled out the press or targeted a small group of
speakers [Grosjean v. American Press Co., 460 U.S. 575 (1983)], have been struck down as viola-
tions of the First Amendment. And, tax classifications that discriminated against interstate com-
merce have been determined to be violations of the Commerce Clause, Boston Stock Exchange
v. State Tax Commission, 429 U.S. 318 (1977), Armco Inc. v. Hardesty, 467 U.S. 638 (1984).
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state is insufficient to meet this test. No new Federal law is nec-
essary to address this fear.3

It is important to note that Internet commerce is thriving with-
out the special federal protection that the bill sponsors’ claim is ur-

ently needed. In 1997 alone, web-generated revenues exceeded
%24 billion, which was an 800 percent increase from the previous
year. Web-generated revenues are forecasted to exceed $300 billion
by 1999 and over $1 trillion by the year 2001, constituting in-
creases from 1996 of 1130 percent and 3875 percent respectively.
The total value of goods traded in 1997 on the Internet was an esti-
mated $8 billion and is expected to reach $327 billion by the year
2002 “—absent any special tax protection imposed by the Congress.
Compared to other industries, Internet commerce is far from a
struggling infant. According to figures from Standard and Poor’s, in
1997, the wireless telecommunications industry grew 20%; bio-
technology revenues grew 15%; radio advertising 8.2%; national
network television advertising 3.1%; and air transportation reve-
nues 0.2% from the previous year. The growth of Internet com-
merce—which is growing at an annual rate exceeding 800%—is
staggering compared to these other major growth industries.

Finally, there is nothing unique about the “interstate” nature of
on-line commerce, which is the foundational premise of this legisla-
tion, according to the sponsors. The issues surrounding the debate
over how to tax Internet commerce are fundamentally no different
than the debates over the past 30 years over mail order sales and
other matters of interstate commerce. This legislation uses the
“interstate nature” of Internet commerce as justification to further
exacerbate the current inequities for local businesses with respect
to their mail order competitors who are often not collecting the
same local sales taxes for example. The only unique quality in the
debate over Internet commerce taxation viz a viz other forms of
commerce is the technological means—not its interstate nature.
There is no policy justification to enact a federal tax break that will
cost state and local governments millions of dollars simply because
a new technology has emerged into commerce.

UNFUNDED MANDATE

The preemption imposed under this legislation constitutes an un-
funded mandate on state and local governments that could cost
them billions of dollars in revenue that is needed for education,
welfare services, transportation infrastructure and other state and
local needs. I take seriously the new era of federal-state relations
that was set when the Congress passed the Unfunded Mandates
Reform Act of 1995 (PL 104-—4) and I believe that the Congress
ought to resist granting special interest tax breaks at the expense
of state and local governments. In the past few years, numerous
special interests have come running to Congress seeking special tax
breaks at the state and local level. In the last Congress, 1 saw sat-
ellite companies, airlines, busing companies, cellular companies,

3 Cf: Goldberg v. Sweet, 488 U.S. 252 (1989) establishing that a state may tax interstate tele-
phone services only if the origin or destination of the call was within the state AND the billing
address for the call was in the state. Moreover, the Court required that there be a mechanism
to avoid multiple taxation by two or more states to pass constitutional muster.

4The Forrester Report, Volume One, Number One (July, 1997).
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and even the National Weather Service, claiming that they needed
a special tax break at the expense of state and local governments.
The scenario in each case is similar where special interests claim
that state and local governments are unfair and are signaling them
out for special taxation. Each special interest makes the same as-
sertion that they are victims of discrimination by unreasonable
local and state governments that Congress must take up their
cause. But the facts reveal that the necessity of federal preemption
are rarely, if ever, warranted.

S. 442 places an unfunded mandate on states and local govern-
ments and would be subject to a point of order under the Unfunded
Mandates Act enacted in the last Congress. Since the bill affects
both future and present methods of state and local taxation, the fi-
nancial impact on state and local governments is likely to be very
significant. The basic premise of S. 442 flies in the face of the prin-
ciple that the Congress ought to return power to the states and I
reject the notion that “Washington knows best.” It would be unfor-
tunate if the Congress would undermine the important principle of
deferring to state and local governments in areas that are tradi-
tionally in their jurisdiction such as taxation.

According to the CBO analysis required under the Unfunded
Mandates Reform Act, (January 21, 1998) the version of S. 442
that was reported by the Senate Commerce Committee “contains
an intergovernment mandate as defined in the Unfunded Mandates
Reform Act of 1995” and that the bill would preempt “existing
taxes.” Because of the ambiguity of the language in the bill with
respect to the preemptions on state and local taxes, the CBO stated
that it could not estimate whether or not the bill in its present
form would exceed the statutory threshold established in the un-
funded mandates law ($50 million annually). CBO predicts that
litigation that will likely occur over the ambiguous language in this
legislation and, depending on the interpretation provided to the
terms in the bill after court battles, the loss of revenues to state
and local governments could probably exceed the $50 million
threshold test under the Unfunded Mandates Reform Act.

The CBO’s determination that the scope of the bill’s impact on
state and local revenues cannot be accurately determined triggers
Section 424(a)(3) of the Unfunded Mandates Reform Act which
states that:

[IIf the Director determines that it is not feasible to
make a reasonable estimate that would be required under
paragraphs (1) and (2), the Director shall not make an es-
timate, but shall report in the statement the reasons for
that determination in the statement. If such determination
is made by the Director, a point of order under this part
shall lie only under section 425(a)(1) and as if the require-
ment of section 425(a)(1) had not been met.

Section 425(a)(1) states that:

[Ilt shall not be in order in the Senate or the House of
Representatives to consider any bill or joint resolution that
is reported by a committee unless the committee has pub-
lished a statement of the Director on the direct costs of
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Federal mandates in accordance with section 423(f) before
such consideration * * *

Thus, S. 442 is subject to a point of order in the Senate should
S. 442 be considered by the full Senate, the first vote on this legis-
lation will be on the point of order raised under the Unfunded
Mandates Reform Act.

IMPACT OF S. 442

S. 442, would, among other things, preempt state and local taxes
by imposing a moratorium on state and local taxation on Internet
or on-line services until 2004. S. 442 would prohibit state and local
taxation on “communications or transactions using the Internet
and online services or Internet access service.” In addition to the
certain litigation that will occur over the scope and meaning of this
broad and ambiguous language if this legislation is enacted, there
are serious consequences that could be financially devastating for
local businesses and the budgets of state and local governments.
While the bill sponsors contend that Sec. 3(b) preserves certain
state and local taxes from the preemption, I am not convinced.
Such a claim cannot be held with much confidence since it is not
possible to determine—without extensive litigation—whether or not
the specific state and local taxes identified under this subsection
will be upheld or preempted. The structure of the bill, which estab-
lishes a blanket prohibition followed by several exceptions creates
uncertainty and the risk of litigation for states and localities, which
will have to prove for every challenge that their taxes fall com-
pletely and squarely within one of the exceptions.

This legislation takes the approach of establishing a broad pre-
emption of taxation of electronic commerce and then attempts the
absurd by authorizing state and local governments to impose only
certain types of taxes. If an existing state or local tax does not
meet the exact description provided under this legislation, then
such tax would be preempted. This approach is fatally flawed and
instead of identifying and addressing any particular problem of
state or local tax application on Internet commerce, it will launch
a new era of litigation that will cost state and local governments
and corporations millions in unnecessary court battles.

Communications using the Internet would be excluded from state
and local taxation under this legislation, which establishes a very
broad application of Internet commerce and excludes all commu-
nications using the Internet and online services from state and
local taxation. Thus, the preemption in the bill would affect any tax
applied to e-mail services, web page hosting, advertising, and Inter-
net telephony. This would create a circumstance where communica-
tions through other telecommunications mediums would be subject
to tax but the same service provided through the Internet would
be exempted from that same tax.

This legislation is not prospective. Instead, it exempts a certain
category of users—i.e., electronic commerce—from existing taxes.
The Commerce Committee heard testimony from the Texas Comp-
troller of Public Accounts who said that the state of Texas alone
would lose hundreds of millions of dollars in revenues from existing
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broad-based taxes that would be preempted under this legislation.>
In addition, a survey of some states conducted by the Federation
of Tax Administrators calculated that several states would lose be-
tween $1 million and $1.5 billion each.6

The bill creates more questions about taxation than it resolves.
The findings suggest that Internet services are solely a matter of
interstate commerce, thereby implying that state and local jurisdic-
tions have no authority to impose a regulation or tax on any aspect
of Internet services. What is it that makes Internet services dif-
ferent from other forms of interstate telecommunications services
that justifies this privilege status? Long distance phone calls that
cross state boundaries are interstate commerce. However, like
Internet services, telephone calls have a local origin and a local
destination. As a result, telephone services are not shielded from
state or local jurisdiction. Internet and on-line communications
ought to be treated in similar fashion.

Does the assertion that Internet services are solely a matter of
interstate commerce mean that no state or local government could
impose a state or local regulation of any kind? How does this affect
the growing controversy over direct alcohol sales and the attempt
of state and local governments to regulate access to Internet por-
nography, the growing commerce of Internet pornography, and the
burgeoning field of Internet gambling? What impact does this pol-
icy have on state and local attempts to address problems associated
with the Internet being used to lure minors into sexual encounters
or the distribution of pornographic material that would otherwise
be banned or prohibited if it were distributed to minors through
other mediums? If Internet commerce is solely a matter of inter-
state commerce, then does that mean state and local laws that re-
quire minimum drinking ages would not apply to the distribution
of alcohol via Internet commerce? Is this legislation the beginning
of a slippery slope agenda designed to make the Internet a tax-free,
regulation-free medium that will not only disrupt the fair and non-
discriminatory application of state and local taxes but also under-
mine the ability of local communities to control otherwise illegal ac-
tivity such as the distribution of alcohol to minors? Under the bill,
can electronic commerce be used to conduct tax-free, regulation-free
Internet gambling and games of chance?

The revised version of S. 442 provides new federal definitions on
a broad range of state and local taxes such as sales and use taxes,
property taxes, income taxes, franchise taxes, and business license
taxes. In analyzing the bill, the question is: what kinds of sales and
use taxes, for example, fall within the definition in the bill and
what kinds of sales or use taxes fall outside of the definition and
therefore would be preempted? Below is a discussion of just a few
examples of the problems created by this legislation by the vague
language and broad preemption.

Income Taxes. The bill attempts to preserve corporate income
taxes. However, the bill does not take into account the different
ways in which states impose corporate income taxes and how they
apportion revenues and assets to determine those taxes. The bill

5 Attachment A.
6 Attachment B.
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raises questions as to how states are going to have to differentiate
between revenues derived from Internet services as opposed to
other services. With respect to states that impose corporate income
taxes, how will this bill affect the manner in which these states ap-
portion income related to Internet services as opposed to other tele-
communications services? Will states have to restructure their in-
come taxes differently for determining income derived from Inter-
net services as a result of this legislation? To my knowledge, the
Committee has not obtained an analysis on how this legislation
will affect the imposition of income taxes on those states that pro-
vide Internet services; neither has the Committee reviewed the cor-
porate income statutes in all the states to determine whether or
not there are any states that currently apply income taxes meas-
ured by something other than gross or net revenue or on net worth
or capital stock. The Committee never conducted an analysis on the
various means that States use to determine income taxes to deter-
mine which income taxes are not included in this clause so as to
provide a means to avoid the determination of income in that par-
ticular instance.

The beneficiaries of the tax break provided under this legislation
will include some very significant telecommunications and com-
puter companies who not only provide Internet services but other
telecommunications services as well. I fear that this legislation will
create a significant tax loophole for major corporations.

In addition, there is the question as to how this legislation af-
fects payroll taxes such as unemployment insurance and workers
compensation taxes. Would these taxes—which are paid by corpora-
tions that provide Internet services and online services—be pre-
empted? These are not income taxes and there is no mention in the
exceptions of this legislation to ensure that the corporations receiv-
ing the tax breaks provided under this legislation would have to
pay payroll taxes, unemployment taxes, or workers compensation
taxes.

Fairly apportioned business license taxes. What is the meaning
of fairly apportioned business license taxes in this legislation?
There is already a constitutional requirement that taxes on inter-
state commerce be fairly apportioned.” Does the inclusion of this
phrase in this legislation suggest a different meaning? The Com-
mittee did not determine what state and local governments cur-
rently impose business taxes nor did it determine whether or not
this phrase refers to all kinds of business license taxes or only cer-
tain specific types of business license taxes.

Because of the way in which the preemption under this legisla-
tion is structured (i.e., imposes a broad preemption than identifies
exceptions to that broad preemption), a tax that operates like a
business tax but is named something else and may not be directly
related to the privilege of doing business will be preempted.

According to a letter addressed to Senator McCain dated October
3, 1997,8 the State of Texas claimed that this legislation would cost
the State of Texas about $1.5 billion. My understanding is that the
business license taxes supposedly permitted under Sec. 3(b) do not

7Cf: Complete Auto Transit v. Brady.
8Cf: Attachment B.
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include the Texas franchise tax which is imposed on all tele-
communications carriers, including Internet service providers and
commerce over that medium. How does this provision relate to the
franchise tax on telecommunications services imposed in a state
like Texas and why would Texas come to the conclusion that this
legislation would cost them $1.5 billion?

According to a letter from the Comptroller of the State of Texas,
Wade Anderson,® said that the franchise tax imposed by Texas is
not a business tax and therefore would be preempted under this
legislation. The Committee never conducted an assessment on how
the franchise taxes in States like New York and Ohio would be im-
pacted under this provision. What is a business license tax? How
is it defined in the bill? What happens if a tax is called a “privilege
tax?” Who decides whether it will be treated like a “business li-
cense” tax? Here again, the structure of the bill creates a problem
in that if a tax does not fall squarely within the 4-corners of one
of the exceptions, it could be prohibited.

Sales Taxes. Section 3(b)(6)(A) of the bill states that sales taxes
would be exempted from the moratorium if they are imposed on
“similar sales or transactions.” But, “similar” is highly ambiguous.
Does this refer to an item-by-item comparison (e.g., electronic
newspaper vs. tangible newspaper) or is it a comparison of classi-
fications of taxation (e.g., use taxes on like tangible products or use
taxes on electronic services or products?) In addition, the ambiguity
creates a whole host of issues and potential litigation as to what
constitutes a “similar sale.” It is my understanding that in the case
of newspapers, some jurisdictions have exempted the tangible ver-
sions from sales taxes (based on statutes decades old) but the elec-
tronic version is captured under a broader sales or use tax on “com-
puter services” or “information services.” Would this legislation
mean that in those jurisdictions where this situation exists, the
broader computer services tax or information services tax would be
preempted? If that is the interpretation, would that not then create
an incentive for those jurisdictions to remove their sales tax exemp-
tions on tangible versions to avoid a major revenue loss because
this new law would strike down their broad based computer serv-
ices tax or their broad based information services tax?

Our understanding is that some states impose sales taxes on
computer information services—which is unique to Internet or on-
line commerce in terms of its delivery and distribution in some
cases. Computer and information service taxes are unique by their
very nature, but the imposition of them may not suggest discrimi-
nation. If, in a state or local jurisdiction, sales taxes were imposed
on all information services, then does that mean the sales tax on
computer and information services is preempted or would it be per-
missible under this legislation?

What is the impact of the bill on sales and use taxes applied to
Internet access charges to end consumers? If the sales tax is ap-
plied generally to telecommunications, does it meet the “similar
sales” requirement of Section 3(b)? What if the tax exempts resi-
dential service, or applies only to intra- and interstate long-dis-
tance calls? Does it still meet the “similar sales” requirement? Who

9 Cf: Attachment A.
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will decide? The latest version seems to allow sales taxes on access
charges if they meet the requirement of also being applied to “simi-
lar” sales not involving the Internet. The problem is it just becomes
another area for litigation.

What is the impact of the bill on sales taxes on electronic infor-
mation services? In some services, a person can receive news al-
ready sorted by specified topics delivered to one’s computer daily.
A data base of historical news of particular stocks with regular up-
dates and performance for example can be delivered as well. Is this
a “similar sale” to a newspaper or a library or the services of a
stockbroker? Will the bill allow a state or locality to impose a tax
on that service since it all takes place using the Internet? Some re-
search and services are available only on-line. In this case, what
will determine whether or not there is a similar sale? The point
here is the difficulty created by the sales tax preservation lan-
guage. The “similar sale” language will create a great deal of litiga-
tion and constrain the ability of states and localities to make rea-
sonable decisions and classifications on what they want to tax and
what they do not want to tax.

Most importantly, the bill attempts to establish that electronic
commerce sales should be compared to mail order or direct market-
ing sales in determining whether the seller should be required to
collect use taxes on the transaction. As we all know, the Supreme
Court has held that states may not require a direct marketer with-
out physical presence in the state to collect such taxes.10 The bill
attempts by fiat to treat all electronic commerce marketers as mail
order marketers and to prevent states from requiring them to col-
lect use taxes whether or not they have the requisite presence in
the state. The effect is to blow a gaping hole in the revenue base
of state and local governments and to further place main street
businesses at a competitive disadvantage.

About half of all revenues to state governments are derived from
sales taxes. Any preemption of that revenue base could have a dra-
matic impact on States. According to a recent Federation of Tax
Administrators report, 14 states impose sales taxes on computer
and information services and 11 states impose sales taxes on com-
puter and data processing services. It is not clear how the sales
taxes in these states be impacted under this bill and whether or
not the states that impose such sales taxes will satisfy the “simi-
lar” test under Sec. 3(b)(6)(A). Unfortunately, the Committee has
not done a sufficient analysis on what State and local sales taxes
would be preempted and which ones would be permissible under
this legislation and nobody, including the bill sponsors nor CBO,
can explain with confidence the full scope of the impact this legisla-
tion will have on State and local sales taxes.

Finally, section 3(b)(4) of the bill would exempt “taxes paid by a
provider or user of online service or Internet access service as a
consumer of goods and services not otherwise excluded from tax-
ation pursuant to this Act.” What kinds of taxes are referenced in
this subsection? The clause “not otherwise excluded from taxation
pursuant to this Act” seems to create a negative, canceling out
what tax is being referred to in the first part of the sentence.

10 Cf: Quill v. North Dakota, 504 U.S. 298 (1992).
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The revised version says that the tax preemption does not apply
to common carriers acting in their capacity as common carriers.
Does this mean that transnational taxes and access charges would
not be preempted when common carriers—such as phone compa-
nies—provide Internet service but the same service would be pre-
empted from taxes if it were provided by someone other than a
common carrier? Is this an equitable application of a tax?

Despite the failed attempts of the legislation to preserve certain
types of taxes from the broad preemption imposed, there are a
range of taxes on the books in many States and local governments
that are clearly not mentioned in Sec. 3(b) and therefore would be
preempted under this legislation. Those taxes include:

Franchise Taxes. There are at least 3 states that impose fran-
chise taxes: Texas, New York, and Ohio and these taxes would be
preempted under S. 442 with respect to Internet services and on-
line services, but would still apply to other telecommunications
services. The bill does not specifically mention that franchise taxes
are preserved and therefore I can only conclude that these would
be preempted with respect to the application of these kinds of taxes
on Internet commerce.

Information Services Taxes. There are 11 states that have infor-
mation services taxes which would be preempted. Those states are:
South Dakota; Texas; New Mexico; South Carolina; Iowa; Connecti-
cut; Ohio; Pennsylvania; Colorado; New York; and District of Co-
lumbia. It appears that under this legislation, Internet services and
online services would be exempted from the information services
taxed in these States.

Internet Access Taxes. The legislation specifically preempts
Internet access taxes. I understand that 16 States have laws taxing
Internet access: Tennessee; South Dakota; Texas; New Mexico;
Utah; South Carolina; Iowa; Connecticut; Ohio; Illinois; North Da-
kota; Wisconsin; West Virginia; Colorado; Alabama; and the Dis-
trict of Columbia.

Tobacco and Alcohol Taxes. Tobacco sales over the Internet are
growing fast. Under this legislation, it appears that tobacco sold
through Internet commerce or through an online service would be
exempted from taxes whereas tobacco purchased at a store remain
subject to tax. The same situation exists for alcohol sales—which
I understand is a growing problem, not only with respect to taxes
but also with respect to minors accessing alcohol through Internet
commerce, circumventing state and local laws designed to limit ac-
cess to alcohol and tobacco. Will this bill allow special excise taxes
to be applied to the purchase of cigarettes, cigars, wine and the like
over the Internet? In some states, it is possible to purchase certain
quantities of these products via mail order or by phone orders and
a requirement that state tobacco taxes or liquor taxes be paid. If
they are purchased over the Internet under this bill, the sale would
seem to be tax exempt because there is no exception for the taxes.

Gaming Taxes. Where gaming taxes exist, they would be pre-
empted under this legislation with respect to gaming activity over
the Internet.

Telecommunications Excise Taxes. The effect of the bill on exist-
ing special telecommunication excise taxes on Internet access
charges to the end consumer and the purchase of telecommuni-
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cations services to create the networks that make up the Internet
is unclear at best. Only a couple of states impose a special tele-
communications excise tax (special in that it applies only to tele-
communications and not just Internet access), but a number of oth-
ers apply such a tax to the purchase of telecommunications services
that make up the backbone of the Internet and the corporate
intranet. There is no exception for such taxes and therefore these
taxes would be preempted.

Definitions. The bill introduces new definitions, creating uncer-
tainty about the bill’s impact. This legislation would preempt tax-
ation on “online services” and on “Internet access service,” and it
is not clear on how “on line services,” as defined in this bill, relates
to how these services are defined in the Communications Act.

The term “online services” is defined as the “offering or provision
of information, information processing, and products or services to
a user as part of a package of services that are combined with
Internet access service and offered to the user for a single price.”
It appears this includes preempting taxes on the use of Lexis/
Nexus, stock quotations, real estate listings, and other on-line data
bases that are currently subject to taxation.

Our understanding is that several states have statutes taxing
“information services,” “computer services,” and “data processing”
services and these are interpreted as online services. It appears
that these taxes would all be preempted. For the most part, the
consumer paying these kinds of taxes are law firms, corporations,
and significantly-sized businesses. It is the determination of the
bill sponsors that law firms and major companies need a break
from these taxes? And have the sponsors determined how much
revenue is at stake here and would be shifted to other revenue
sources that may have a large impact on individuals? In other
words, it appears that the preemption of taxation on online services
is largely going to benefit law firms; shifting State and local tax
burdens on individuals.

Finally, this definition may capture private communications net-
works set up between the various locations of a single business en-
terprise. These “intranet” networks are becoming increasingly pop-
ular and are proliferating. Thus, telecommunications taxes applied
to the telecommunications services used for such networks would
be preempted.

“Internet access services” are defined as the “offering or provision
of the storage, computer processing, and transmission of informa-
tion that enables the user to make use of resources found via the
Internet” i.e., the Internet connection. The definition says that
these services include the use of telecommunications services and
cable services defined under 602 of the Communications Act.

Does this mean that under the legislation, taxes on cable services
would be preempted from taxation? Or would a portion of cable
services, i.e., Internet services, be immune from taxation while
other cable services would remain subject to taxation? I understand
that the legislation says that franchise fees for the provision of
cable services are specifically excluded from the preemption. How-
ever, the definition of Internet access services suggests that any
tax imposed on a cable company outside of franchise fees would be
preempted. Is that the intent of the legislation: to provide a tax
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break for cable companies who provide Internet access? Also, what
is to keep cable companies (and other telecommunications carriers
for that matter) from exploiting this special tax treatment by
classifying their other telecommunications services as Internet ac-
cess services? If Internet access qualifies for tax breaks, what as-
pects of telecommunications networks would be excluded from this
special tax treatment and what would be included?

Does this definition mean that sales taxes imposed on cable serv-
ices would be preempted? Following the logic of the legislation’s
claim that taxes on “similar sales or transactions” would not be
preempted, would that mean all sales taxes on cable services would
be preempted because of Section 602 of the Telecommunications
Act which preempts state and local taxation on direct-to-home sat-
ellite services, thereby ensuring that there are no other similar
taxes?

There is also the concern about this definition undermining uni-
versal service. According to the May, 1997 universal service order
issued by the Federal Communications Commission (FCC)1! Inter-
net service providers are specifically excluded from the requirement
to contribute to universal service. Under S. 442, cable services are
classified as Internet services, thereby creating a loophole for some
providers to avoid the requirement to contribute to universal serv-
ice. Although Section 7 of this legislation states that nothing in
this Act shall affect the implementation of the Telecommunications
Act, if this Act defines cable services as Internet services—which
the FCC specifically exempted from the Telecommunications Act’s
requirements to contribute to universal service—this legislation
then establishes a new category of telecommunications carriers ex-
cluded from the requirement to contribute to universal service. Al-
though this legislation does not change the Telecommunications
Act statute—it does expand the exclusion created by the FCC’s in-
terpretation of the Telecommunications Act in terms of allowing a
new class of telecommunications carriers to avoid contributing into
universal service.

SUMMARY

This legislation creates an unfair special interest tax break for
a particular category of telecommunications providers based on
technological means of commerce, provided on the backs of state
and local governments. Why should Congress decide that one spe-
cific technology deserves a special tax break over other means of
commerce? The moratorium imposed in S. 442 would create an un-
fair competitive situation by providing on-line providers with a tax
break that others not utilizing electronic commerce would not re-
ceive. This is a tax break provided solely on the basis of a particu-
lar technology, not on the service; creating a technologically-specific
preference policy. It is a tax break that is not technologically neu-
tral and therefore, it runs counter to one of the fundamental prin-
ciples of the Telecommunications Act of 1996 that was designed to
create a regulatory environment to promote competition on a tech-
nologically neutral basis.

11 FCC Report and Order (FCC 97-157), May 7, 1997.



31

S. 442 is the opposite of fairness and equitable tax treatment.
The fundamental approach of this legislation is not to level the
playing field but to tilt the field in favor of a special class of com-
merce, namely electronic commerce. This legislation is seriously
flawed and ill-conceived and it ought not be considered by the Sen-
ate until the Commerce Committee and other appropriate Commit-
tees that have jurisdiction over issues of taxation can explore the
issues related to taxation of electronic commerce.

This legislation would seriously hurt main street businesses, cre-
ating a tax-protected avenue for commerce that discriminates
against main street businesses and other areas of commerce. Under
this bill, transactions and the use of a particular area of com-
merce—namely, Internet use and online activity—receive special
federal tax protection. There are a whole host of business activities
which would be exempted from state and local taxation as long as
those activities are occurring over the Internet and not from main
street or mail order distribution. Non-electronic commerce activity
would remain subject to State and local taxation.

This legislation will impose unfair taxation circumstances on
main street businesses and create a “tax free” pricing advantage
for those doing business via on-line services. Main street busi-
nesses will be disadvantaged because they will have to continue
paying taxes that their competitors who use the Internet as their
commercial medium will receive special tax treatment.

A dozen major state and local government organizations have in-
formed the Committee of their opposition of this legislation:

e The National Governors Association;
e The International City/County Management Association;
The National Association of Counties;
The National Council of State Legislatures;
The National League of Cities;
* The Council of State Governments;
e The U.S. Conference of Mayors;
e The National Association of County Treasurers and Fi-
nance Officers;
e The National Association of State Auditors, Comptrollers,
and Treasurers;
e The National Association of Telecommunication Officers
and Advisors;
* The National Association of State Treasurers; and
e The Government Finance Officers Association.12

My objective is to advance policies that neither favor nor dis-
criminate against particular types of commerce, electronic or other-
wise. In my judgement, electronic commerce ought not to be subject
to discriminatory taxation, nor should it receive special tax treat-
ment unless a legitimate public policy reason requires unique tax
status. So far, such a case has not been made.

This legislation is harmful and counter productive to the discus-
sions currently taking place between industry and state and local
government officials that are attempting to develop model legisla-
tion for the taxation of Internet services. Discussions have been on-
going between the industry and state and local government officials

12 Attachment C.
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under the sponsorship of the National Tax Association. NTA, work-
ing with industry and state and local officials, is studying methods
to address issues related to the appropriate taxation of businesses
using the Internet and other issues related to on-line commerce. Al-
though the bill sponsors altered the original bill to limit the mora-
torium to 6 years, I doubt that once the Internet industry is pro-
vided with the special tax status afforded under this legislation,
they will never give up their special tax privilege and will have no
incentive to participate in those discussions. S. 442 in its present
form creates a circumstance in which the industry will have no in-
centive to negotiate with state and local governments to develop
uniform taxation. By installing a permanent tax preemption, the
industry will have the incentive to fight any new method of tax-
ation. In contrast to S. 442, we ought to create a level playing field
where all sides will have the appropriate pressure and incentive to
work cooperatively to develop a uniform method of taxation. The
Congress should encourage the industry to work in good faith with
state and local governments to address legitimate issues of taxation
of on-line services as opposed to granting a special interest tax
break. Granting a moratorium will not be productive. Rather, it
will be counter productive and will not encourage either side to
work for a consensus solution.

The Congress needs to be reminded about the serious commit-
ment that state and local governments are making to work coop-
eratively with the industry to address legitimate concerns. Impos-
ing moratoriums on state and local rights do not move the process
forward. Rather, moratoriums will have a chilling affect on these
important discussions.

The National Governors Association also endorses this approach
instead of the legislation. According to a resolution approved by the
NGA at their winter meeting,’3 the Governors will continue to op-
pose federal action to preempt the sovereign right of the states to
determine their own tax policies. The Governors therefore endorse
the process undertaken by the National Tax Association with the
support of the Federation of Tax Administrators and the Multistate
Tax Commission to review existing problems in the taxation of tele-
communications and to propose coordinated policies that will help
states promote fair competition while ensuring that the tele-
communications industry bears it fair share of taxation.

It seems to me that the objective we should seek to accomplish
is to establish a uniform method of taxation of not only Internet
services but other telecommunications services and lines of com-
merce as well. Section 4 of S. 442 is productive in that it calls for
a discussion between all levels of government to study taxation
issues and develop proposals for a uniform taxation system. How-
ever, the process is already taking place and the moratorium im-
posed under Sec. 3(a) defeats the purpose of ensuring a good faith
dialog. Our efforts ought to focus on how to ensure that the exist-
ing process succeeds, rather than creating an erosion of state and
local tax bases.

The fundamental difficulty with S. 442 in its present form is that
it preempts existing broad based taxes and creates an un-uniform

13 Attachment D.
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method of imposing a whole host of state and local taxes on com-
merce by exempting a specific technology from existing broad-based
taxes. I believe that taxes that target a specific technology—such
as the Internet—should not be imposed. Broad-based taxes that are
fair and reasonable because they apply to all categories of services
and on all categories of telecommunications providers should not be
carved up through a special interest Federal preemption. Under S.
442, state and local governments could lose hundreds of millions of
dollars because their existing broad-based taxes would have certain
persons and businesses carved out in an anti-competitive fashion.
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COMPTROLLER OF PUBLIC ACCOUNTS
STATE OF TEXAS
AUSTIN, 78774
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DATE: May 30, 1997
TO: Wade Anderson
F1

FROM: Mikchhn&nd John Heleman

SUBJECT: Revenue Estimates Related to the Cox/Wyden Internet Bill

The Telecommunications Infrastructure Fee

The maximum potential revenue loss from the TIF is shown in the following table:

Fiscal Loss
Year ($mil.)
1998 $139.2
1999 $149.4
2000 $160.7
2001 $173.1
2002 $1877
Franchise Tax

It appears that the franchise tax capital portion would be largely unaffected, since the
federal legislation would penmit “apportioned business license taxes applied to businesses
having a business location in the taxing jurisdiction.” This appears to includc the capital
portion of the franchisc tax.

Second, businesses that base themselves on internet activity oc computers are usually low
in capital assets and high in labor content. These businesses usually bave negligible
capital tax liabilities and ususlly are earned surplus taxpayers. The capital tax paid by -
SIC 737x industries totaled only $1.5 million for fiscal 1996. This industry group
includes computer programming, dats processing and other computer related services.

Finally, the capital tax paid by all firms in 1996 was about $300 million. ‘We are unsble
to determine what portion of this amouat is due to vse of computer equipment to generate
sales.

Sales Tax

As discussed, the following figures do not relate to any fiscal gain or loss from $442, but
reflect the estimated amount of state sales tax currently collected on a variety of iterns—
items which might be affected by the provisions of S442.
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1. State sales tax on alf taxable telecommunications services. This includes bath local

access and long-distance services; both voice and data communications.
Est. FY97: '$649.2 million

2 Internct access charges. Bst. FY97: $10.0 million
3. Retajl sales (for both personal and business purposcs)—all computers, software,
printers, related hardwarc and equipmeat, etc.
Est. FY97: $110.1 million

4. Information services (Reiters, etc.) Bst. FY97: $10.0 million

5. State sales tax on other {tems, such as web site art work, charges to set-up a web site,

storage of information at a web site, etc.
Est. FY97: $5.0 million

6. ‘Sales “cffected™ by the usc of interactive computer systeros / Internet. As we
discussed, Wade, this reflects a rough, “ballpark™ estimate of retall sales purchased
using credit cards (versus cash or check)-—cards processed using some sort of
telecommuanications network.

Est. FY97: $1.5 Billion

Property Tax

The numbers below do not address any state requirement to increase
school districts’ state payments because of additional property tax
exemptions.

‘1. In tax year 1996, the total taxable value of tclcphone companies
in the state was approximately $10 billion. If you assume that this

is exempt from property taxes, the property tax loss to the local
juzisdictions would be approximately $251.5 million (1996 weighted
tax rates).

Losses by type of jurisdiction
Schools: $147 million
Cities: $40.9 million
Counties: $37.6 million
Special districts $26 million

2. Very rough estimates show that slightly less than 1 percent of

the total value of business personal property is in computers,
modems, and software. This includes oil companies and big retailers
and all other businesses that render personal property values to
appraisal districts.
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If you assume that all business computers, modems, and software are
exempt from property taxes, the property tax loss to local

jurisdictions would be approximately $13.6 million (1996 weighted tax
rates).

Losses by type of jurisdiction
Schools: $8 million

Cities: $2.2 million
Counties: $2 million

Special districts: $1.4 million

3. Local jurisdictions could tax the housebold goods and personal
effects of private individuals, but none do so. Some jurisdictions

tax private autos, boats, airplanes and motorcycles. Consequently,
the personal computers, modems, and software of private individuals
currently generate 0o property taxes,
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Presentation to the United States Senate Committee on
Commerce, Science, and Transportation
Wade Anderson
Director, Tax Policy
Comptroller of Public Accounts
State of Texas

The "Internet Tax Freedom Act” is correctly labeled - more so than its sponsors
probably ever believed possible. It is represented as a moratorium on new taxes on the
Intemnet. At a minimum, it actally grants telephone companies, software companies and
computer on-line service companies major, permanent exemptions from a wide range of
taxes which they are presently paying. These include property taxes, telecommunications
sales and excise taxes, use taxes on equipment, unemployment and workers compensation
taxes on its employees, motor fuels taxes, vehicle registration fees, and iocal government
right of way fees. It grants all businesses and professions a permanent exemption from
property taxes on the vast majority of their computers. It grants a sales tax exemption to
modem-equipped computers, telephone equipment with computer connections, all
computer software and all computer information services sold in America. Those are
simply the exemptions from existing taxes that are quite clear. The loss of existing revenue
would be significant in most states. In Texas, the loss would be dramatic as it would
forbid our collecting taxes on a wide range of services and sales which have been subject «
our taxes for many years including sales tax on information services and
telecommunications services.

The possible exemptions do not end there. The bill, because of its ambiguous
language, will certainly generate litigation to test the full extent of the tax relief it provides
from existing taxes. Because of the definitions used in the bill, motor fuel taxes on any
sale of fuel made by credit cards or processed through computer networks may be exempt.
It may even exempt from state and local sales taxes any sales made by credit cards or
processed through computer networks even if made through local retail stores.

This potential impact of S.442 as introduced would be devastating for state and
local government services and for the holders of state and local government bonds. The
bill should not tempt this fate for state and local governments to whom Congress has so
recently delegated increased responsibility for meeting the human service needs of this
nation. The bill, we trust, will be given a full analysis by the Congressional Budget Office
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under the unfunded federal mandates legislation enacted with great fanfare in the last
Congress. I believe that if this is done, the costs to the states associated with passing the
bill will far exceed the unfunded mandates limit.

The-protections given to state and local governments regarding the imposition and
collection of sales tax may be empty protections or worse. The language may actually
endanger the continued viability of sales taxes as the major source of State revenue. In
Texas, the sales tax is our primary state revenue source. It allows state and local
governments to collect sales taxes on sales "affected by ... interactive computer services”
only if the sales tax is the same tax as is 'generally ... collected on interstate sales ...
effected by mail order, telephone, or other remote means ..." Because states are prohibited
by current Supreme Court rulings from generally requiring mail order companies from
collecting taxes on interstate sales made by these means, the bill may provide virtually no
protection to state and local taxing authority.

In addition, while the bill provides for the preservation of certain state and local
taxing authority, it leaves out more than it provides. While it provides for income taxes, it
does not provide for franchise taxes measured by capital. When subsection (b)(2) of
Section 3, addresses licenses, it does not address other taxes businesses pay, such as
Texas' Telecommunication Infrastructure Fee which is not a business license tax. Other
taxes, such as those previously listed, are not addressed.

The bill grants tax exemptions to a wide range of companies. These include
companies that the sponsors would have anticipated as being exempted such as telephone
companies and computer on-line service companies. However, the sponsors might be
surprised to discover other companies, such as software companies, businesses not
involved in rendering telecommunications services, professions, retail stores, and oil
companies, also claiming exemption.

How does the language of the bill grant telephone companies, software companies,
and computer on-line service companies major, permanent exemptions from 2 wide range
of taxes including property taxes, telecommunications sales and excise taxes, use taxes on
equipment, unemployment and workers compensation taxes on its employees, motor fuels
taxes and vehicle registration fees, and local government right of way fees? It grants these
companies these major exemptions because of the broad definition of an interactive
computer service under the bill. With the possible exception of pay phones without
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computer connections, the bill includes in the tax relief it grants virtually the entire U.S.
phone system in the scope of the bill because it is a "system that ... enables computer
access by multiple users to a computer server.” The bill includes in the tax relief all
software companies because they are "access software providers” which are a sub category
within "interactive computer services.” The bill includes all on-line service companies
because they operate an "information service ... that enables computer access by multiple
users to a computer server.”

How does the language of S.442 grant all businesses and professions a permaneat
exemption from property taxes on the vast majority of their computers? Very simply, the
vast majority of computers used by businesses and professional firms are linked in
networks or have modems and software that enable connections to computer information
services, other computers or to the Internet. By definition all these computers are
"interactive computer services” under the bill. Property taxes directly tax those computers
and would be preempted by the bill. Included in the scope of exempt equipment are
specialized computer networks such as ATM machines, credit card approval networks and
computers used by companies for electronic data interchange.

How does the language of S.442 grant a sales tax exemption to modem-equipped or
net workable computers, telephone equipment with computer connections, all computer
software and all computer information services sold in America? Again, the definition of
"interactive computer services” includes all such items and grants them tax relief.
Moreover, the supposed protection for State and local sales and use taxes -- which has
other problems as previously stated -- offers no protection for sales and use taxes on the
sale of goods and services that qualify as "interactive computer services.” It is written to
protect only sales "effected by" the Internet or interactive computer services -- not the sale
of the computers, software, telecommunications equipment or information services that
comprise "interactive computer services."

How does the language of S.442 create the potential for litigation to expand the
scope of its tax preemptions to motor fuels taxes on fuel paid for by credit cards or
otherwise processed through a network of company computers? The bill prohibits taxes
that "indirectly” tax the use of an interactive computer service. Credit card approval
networks or company computer networks used to process motor fuel sales qualify as
interactive computer service. Any motor fuels tax on a sale made using such systems can
be argued to be indirectly taxing such systems.
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How does the language of S.442 create the potential for exemption from sales and
use taxes the sale of any item or service paid for by credit card or otherwise processed
through a network of company computers? First, the reason is the same as for the motor
fuels tax case. A tax on a sale made through the use of a credit card approval network or a
network of retail store computers may be interpreted as taxing indirectly the use of
interactive computer services.

There are a number of "hows" in the preceding paragraphs. The "why" arises
essentially from four sources which are as follows:

1. The bill borrows definitions from the "Decency "Act" provisions of the
Telecommunications Act of 1996 for "interactive computer services” that basically sweeps
every type of computerized equipment, all software, every software company, and all
telephone companies into the scope of tax relief granted by the bill. The Decency Act
definitions were drafted broadly to protect the children and other citizens from "obscene,
harassing and wrongful utilization of telecommunications facilities.” Transferring broad
definitions intended to protect children from pornography to the realm of taxation has a
broad and devastating effect on state and local government.

2. The bill prohibits any taxes or fees that "directly or indirectly” affect interactive
computer services or the use of interactive computer services (which includes the U.S.
phone system, nearly all computers, all software and all software companies). The
prohibition on taxes that "indirectly” affect interactive computer services or the use of such
services creates vast litigation opportunities for any companies wishing to prove that they
incurred an indirect economic burden as a result of virtually any state or local tax.

3. The bill defines taxes in a sweeping manner to include all state and local
govemment taxes and fees, including not only general property, sales and income taxes,
but aiso several other important taxes such as motor fuels taxes, vehicle fees,
unemployment and workers compensation taxes, and right-of-way fees. Moreover, the
sweeping definition includes even the obligation to collect a tax, which especially implicates
sales and use taxes and motor fuels taxes.

4. The supposed protection provided to sales and use taxes under the bill is so
obscurely and ambiguously drafted that it, in fact, may not only not protect sales and use
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taxes at all, but actually create a serious threat to the continued viability of our largest single
source of state government revenue.

The bill is represented as creating a moratorium on state and local taxes. There is
no end to the moratorium in the bill. Therefore, regardless of the use of the term
"moratorium”, the bill creates a permanent exemption not only for taxes that might be
applied to future services involving the Internet but from taxes that have been applied
directly or indirectly to persons for decades.

Ostensibly, the sponsors of the bill would like to see a national solution to the
problem of taxation of economic commerce over the Internet and services connected with
the Internet. At present, state organizations and business associations have formed the
Communications and Electronic Commerce Tax Project whose primary goal is to develop
model legislation for the application of state and local taxes and fees to economic activities
that include operating through the Internet, electronic on-line services and comparable
electronic means. Some of the organizations represented are the Federation of Tax
Administrators, the National Tax Association, the Multistate Tax Compact, the National
Conference of State Legislators, the National Governors Association, the Committee on
State Taxation, the National Cable Television Association, the United States
Communications Association, the Financial Institutions State Tax Coalition, the
Information Technology Association of American, and representatives from companies,
such as Microsoft, IBM, U.S. West, Bell South Corporation, and AT&T. If S.442 is
passed granting a permanent exemption to most if not all of the business participants in this
project, it is unlikely that the project can succeed. Therefore, the bill will be counter
productive to the sponsors' aims.

In conclusion, the bill, if passed will result in years of litigation, substantial erosion
of current tax bases in the states, a loss of future revenues involving sales of goods and
services over the Internet, and a natural reluctance by industry to solve the tax problems
surrounding the Internet.
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BT AL —

444 North Capitol St.. NW, Washington, D.C. 20001 » (202) 624-5890

October 3, 1997

The Honorable John McCain
United States Senator

241 Senate Russell Office Building
Washington, D.C. 20510-0303

Dear Senator McCain:

I write on behalf of the Federation of Tax Administrators, a non-profit
organization whose members consist of the principal revenue agencies of the
50 states, the District of Columbia, and New York City. Many of our members
are concerned about the potential fiscal impact of S. 442, the Internet Tax
Freedom Act, on current state revenue collections. These members believe
that the potential magnitude of state revenue losses has not been adequately
expressed to the Committee.

While it is true that some states are not seriously affected by the bill
(and some may not experience any reductions in revenues at all), other states
have indicated that they will suffer substantial losses. The FTA conducted a
survey of the states, asking them to give a rough estimate of their revenue
losses from the bill. Although not all states have responded as of yet, below is
a list of responses to date. Please note that all totals are approximates per year:

Hawaii: $10 million
Massachusetts: Less than $10 million
Ohio: $9.5-$12 million
South Carolina:  $1.25 million
Tennessee: $2 million

Texas: $1.5 billion
Washington: $28-280 million
Wisconsin: $1.2-$3.8 million

As you can see, the potential revenue loss from just these few states is
quite substantial, Differences in the magnitude of potential losses stem from
the fact that some of these states impose taxes that are not protected from
preemption by the bill. For example, we would point out that because the bill
coes not protect VAT-type taxes from preemption, the State of Michigan
stands to lose all of its Single Business Tax revenues that would have
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otherwise been paid by Internet businesses. Although Michigan is one of the
states that has not yet responded to our survey, it is certain that their revenue
losses would be material.

We hope this information is useful to you and the Committee. The
Federation stands ready to work with you and others in developing
legislation that respects the complexities of state and local taxation.

Sincerely,
-

/

Harley?Duncan '
Executive Director

cc: Members of the Senate Commerce Committee
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National Governors’ Association
National Association of Counties
National League of Cities
United States Conference of Mayors
International City/County Management Association

November 4, 1997

Honorable John McCain Honorable Ernest F. Hollings

Chairman Ranking Member

Committee on Commerce, Science, Committee on Commerce, Science,
and Transportation and Transportation

United States Senate United States Senate

Washington, D.C. 20510 Washington, D.C. 20510

Dear Chairman McCain and Senator Hollings:

On behalf of the nation’s elected state and local government officials we write to express our
continued strong opposition to the latest version of the Internet Tax Freedom Act, S. 442,
Although many changes have been made in the bill, we still oppose it because of its flawed
structure, which places a broad range of existing state and local taxes at risk of preemption —
intended or not. By establishing a clear and broad federal preemption and then attempting to
protect certain existing taxes through a generic list, this proposal ensures that both states and local
governments will be forced to defend an unknown number of specific taxes in court throughout
any moratorium. The language of any list of exemptions following such a broad preemption
cannot be perfected because of the necessary complexity of state and local tax law.

The bill proposed an even graver threat by establishing federal policy that sales over the Internet
must be treated as mail order catalogue sales. While this is in fact current law, forcing the federal
government to take this stand will likely interfere with our attempts through the National Tax
Association (NTA) to establish a truly technologically-neutral sales tax. The explosive growth
of the Internet guarantees that transactions over the Internet will far exceed mail order sales in
only a few years, and, over time. to rival retail stores. This proposed legislation will lead to Main
Street stores and small businesses in small and medium-sized towns across America being forced
1o close due to the discriminatory impact of a sales tax levied only on retail stores, not their
Internet competitors. That is not a policy we can support. '

To solve this issue, our members have already begun negotiations with industry and expect to
have a proposal developed next year. During this study and the federal government's review of
its conclusions, states and local governments are precluded from imposing taxes on Internet sales
except within the home state of the business. There is a need to study this issue and develop
consistent and fair policy: there is no need for a moratorium.
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Honorable John McCain and Honorable Emest F. Hollings
November 4, 1997
Page 2

We urge you to keep this legislation in committee and ask the industry to negotiate with state and
local government to develop a proposal that we both can support.

Sincerely,

Qlcdg € Poman
Rayrroyd C. Scheppach E. e

Executive Director Executive Director

Natj vernors’ Association National Association of Counties

: tothnonn
Donald J. Borut J. Thomas Cochran
Executive Director Executive Director

National League of Cities U.S. Conference of Mayors
.k /Lﬂ 75

William H. Hansell, Jr.
Executive Director
International City/Courity Management Association

c. Senate Commerce Committee Members
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PLEASE DELIVER TO: Byron Dorgan 10F2 NOV 3 97
CO

W V7Y

THE UNITED STATES CONFERENCE OF MAYORS

Dcar Smnt&:

‘We are writing once again to express our strong opposition to
the Internet Tax Freedom Act (S. 422) and to urge that action on the
propossl be delaycd. Beforeanyuuonxsmkm state and local groups

must be given thc opp to develop, with rcp ives from the
teleeonmunmnnsmdmtry :eoommcndmons on the state and local

taxation of el A:wc f d the ittec before,
our nutional iat icipating in a vol y effort,

under the auspices oftheNmoml Tax Association to udd:essthe issues of

consistency, uniformity and clarity in the statc and local taxation of
electronic commerce. We are slill convinced that this approach offers us
the best opportunily for developing a fair and equitable solution to these
issucs.

Although S. 422hasbemmod|.ﬁedsevemlnmes,wenmam
concerned about the five-y d on new state and local
maswummcomamsnmuomdmllmzsletmmoyouﬁnm
state and local government groups. We pointed out in that letter our
sirong opposition to the p ion of sales taxes and telecommunication
mucmxumchugesfmmfeumunduseofthchmm
online services. We also expressed concerns about the absence of
lunguagemﬂmhxllth\twouldgmudﬁthﬂmmnglaxlaws Because of
this, state and localgovcmmcn!smndlolosemsungmmue sources in
mid-year which could be disruptive to many critical public services.

Much of the debate over this bill has focuscd on what states and
localities might do uotaxthe gmwmg lmcmetmdusuy, rather than on
'what has ily b state and 1ocal tax bases
onmch:pewluunnwouldbewﬁuandmwamled Again, we urge
you to delay action on S. 422 until we have had the opportunity to develo
and submit recommendations in this are
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L : . ent C. 12
NATIC. 00731 *97  @2:34Pm MNAT, wq.v}w Ravmond _u.?,,ﬁ(
Lhaioman;
ASSGLIATION Hall of che Smem
Themes K. Corper 444 Nacth Capiont Sewm:
Governar of Dubvwers WMMI 1512
.o Vice Cluienne Talaphouns (202)
. e
- -
& -
* . L October 29, 1997
R
The President
The Whits House
Washington, D.C.
Dear Mr. President:

On behalf of the nation's Governors, we are writing to expeess our strong opposition to the Internet
Tax Fresdom Act. As Govemors, we look to the growth of the Internet 10 increass sconomic
development and improve the delivery of public services. Wa sham your betie{ in the importance of
the Internet for the nation's sconomic futire in an expanding giobal sconoayy. However, we ask your
wwmummumwuwum;m»u.Mdm
state and local economic issues can be addressed.

The nstion's G view § atate taxing suchority on the Inteimes ay the
mnmﬁemewumwmmmym%uhmd-dmmm Firse, this
proposed legisistion would have the immediate impact of preempting existing state taxes. Second and
ruch more importantly, it will impose major inequities in SMtS taX systems over the next ten Youass.
Currently, about 49 percent of total state tax revanues ars generatod by sales taxes. In the fumure, most
Americans will be purchasing goods over the Internet circumventing state sales taxes. A recent report
by an Internet marketing research firm projects that World Wide Web sales will be $1.5 willion by
2002. This will lesd 10 unequal and discriminatory tax trestment i stuzes. Individuals who buy goads
on Main Street will pay axex; those who purchase over the Internet will not. This could alss lead to
the virtual collapse of suste sules taxes over the next ten years. Such farweaching implications require
2 more thorough investigation and debate.

The National G * Associati - mcﬂmbﬂn;und«ukmbyuwlvmuul‘rn
Asmmwntohmgmdumym together 1o d P CONSTNIUS P

for the chdmdwﬂxhx:d'haw:o&-mm
lmmmmuommm«d state, and local taxes may b a hind to d

of the Internet. Admmdxumudhpdmmnw;m:pdwhuchdum
Rather than addressing the probiem, it will roate it. The best hopa for consistent, admin
lndeqmnbbumonu!onmmymwnwlmm&loahuu.mdmmﬂnmmwavdcp

ppeoaches to taxation.
* Finally, we are serioust that the ture of the proposed legisiation is unworkable. The

b:ll:wmplmlypmmp«dl state and local taxing suthority over the Internet and then estadlish a fist of
categories of permissible taxes. It will taks the courts yaars of litigation w determine bow o apply the
categories of perenissible state and local waxes to our necessarily complex-tax codes. In the meantime,
states will facs serious problems in extimating revenues, which will make balancing state budgets and
ensuring needed public services much more difficult.. The coxt of litigation alone could more than
outweigh the perceived harm thar state and Jocal taxes might have on the devslopment of the Internet.
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1ne rresioent —_—
October 29, 1997
Page 2 ~

The Internet Tax Freedom Act is not consistent with the policy expressed in your adminiswation’s
wmm.“Aanw«kquMEoonoﬂcComm"wmnmmmbenonewof
discriminatory taxes on the Internet. As drafted, this bill represents the single most sericus challenge
o state ignty thar Congress has idered in many years. For that reason, we request that you
uudnhﬂumﬂunhvammwsi@ﬂlcomnimsindiuzin(lhuywwillnouimnbillm
proempts siate authority. : -

Go! V. Voinovich
- Chai Vice Chai -

Sincerely,
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National Governors’ Association
National Conference of State Legislatures
National Association of Counties
National League of Cities
‘The United States Confersnce of Mayors
International City/County Mansgement Association

October 23, 1997

The President
The White House
Washington, D.C.

Dear Mr. President:

We are writing to seek your assistance in a matter of great importance to state and local
governments. It is our understanding that before recessing for the year, both the House and the
Senateay ty to compiete action on the Internet Tax Freedom Act as sponsored by Senator Ron
Wyden of Oregon and Representative Chris Cox of California. State and local elected officials
are concerned the pending bills, S. 442 and H.R. 1034, despite changes that have been made so
far, will presmpt or limit existing state and local revenues and create & privileged class of
_taxpayers, namely those whose businesses involve the Intemet. Both these impacts go beyond the
policy expressed in your administration’s white paper issued this past July, A Framework for
Global Electronic Commerce, which states, "no new or discriminatory taxes on the Internet.”

Swute and local governments recognize the vital importance of the Intemnet and advanced
communications systerns for our states and our nation and realize that there is a noed for a
coordinated and simplified tax structure that will not be an impediment to the growth of these
services. We should note for the record that not one state has ever passed an Internet-specific
tax, and this ycar alone, a number of states have passed legislation specifically exempting the
Internet from various state and focal waxes. We and our colleagues across the country are as
concerned as you are about the unintended consequences of obsolete or discriminatory taxes on
this vital new technology. At the same time. there are critical, if unintended. consequences of
this brosdly drafted and ill-defined federal legisiation that could seriously undermine existing
state revenues and place unfair burdens on small Main Street businesses.

Although we remain opposed 1o any federal effort that would preempt the sqvereign rights of
states and focalities to0 determine their own tax and franchise policies, we slso realize that
constantly changing technological advances present unique challenges to current state and local
wax policies. For this reason. all of the national state and local organizations have endorsed
participation in the National Tax Association’s Communications and Electronic Commerce Tax
Project. This project, which is referenced in the Intemet Tax Freedom Act, is identifying the
issues involved in applying state and local taxes and fees to electronic commerce and developing
recommendations, including model tax legislation, regarding the applications of such taxes. At
the first meeting of the project, we voted to ensure that the U.S. Treasury Deparument has 3 role
in the discussions. We believe the process is working and that Congress should not act in haste
in passing these ill-defined prohiditions that will only resuit in numerous and costly lawsuits
agsinst state and local governments.
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Ths Presidem
Cctober 23. 1997
Puge 2

s believe vour administration’s position on lnternet taxation is more consistent with the
posiuon of stats and local governments. We urge vou to communicate 10 Congrass vour clear
astermination not 1o sigh any Internet taxation legisiation uniess it is limited 1o affecting new and
discriminatory taxes.

k W
Govern orge V. Voinovich. Ohio

Chairman Senate Presidemt
National Govemnors’ Association [President. National Conference of Staie Legisiatres

oW P 410:4 M

Council Member Mark S. Schwarnz
nnepin County, Nmrésow Oklshoms City
sident. Nauonal Association of Counties President, National Lea

Sincerely.

of Cities

=\ R
Mayor Paul Helmke Mr. Gary g yn, City , Grand Prairie. Texas
Citv of Fort Wayne President

President. The U.S. Conference of Mayors International City/County Management Associstion
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m NC\\'.\ R.Q]\‘A\C

g c L *I Hall of the Scacms
444 North Capitol Strest
‘Waeshington, D.C. 20001-1812
w Telaphone (302} 624-5330

FOR IMMEDIATE RELEASE
October 28, 1997 (145-97)
Contact: Becky Fleischauer 202/624-5364

Governors Step Up Efforts to Urge More Responsible, Fair Internet Tax Legisiation
‘Washington, D.C.—The nation’s governors are stepping up efforts to urge Congress to adopt more responsible, fair Intemet
tax legislation. Several governcrs, mayors and county exacutives will meet with ksy members of Congross this week o
voice their stroag opposition to proposed Immermet tax legislation that would preempe axisting state and local taxes.
"&mmawanhmdenhmdmmm&m
taxpayers,” said NGA Chairman Ohio Gov, Geergs V. Voinovich and Vice Chairman Delaware Gov. Thomes R. Carpey.
*State and local governments s in no way polsed 10 levy new taxes on the Inteenet. In fact, this yor alone seven states have
even passed laws that remove taxes from the Inmeenet. We sre mesting with membars of Congress this week to drive home the
point that any legisiation presmpting axisting state and Jocal taxes is prormature, unnecesssry, and creates a prosected class of
taxpayers & the expense of Main Strent business xd other taxpayers. The o, inequity cressed by thess proposals would sperk
a virual collapes in state and Jocal sales tax basee.”

Governors are comenitad to ensuring thet stase tax policies are not & barrier to growth in the communications industry.
Increased access to relisble, high-speed communication services is key to job crestion and delivery of more cost-
effective public services. Govermors in many stass are working to develop ways to uss the Internet to deliver a
broad range of citizen services, but thay belisve the consequences of proposed legisiation should be & wake-up call for
moee thought, deliberation, and debats. -

Currently, sbout 50 percent of total stase and local tax revenues ars gonerated by a sales tax. In the very near futire, most
Americans will bs purchasing goods over the Intemnet, circumventing state sales taxes &t the expense of Main Street
businesses and other taxpayers. A recent report by an Internet marketing research firm peojects that World Wide Web
sales will be §1.5 trillion by 2002. This kind of sales explosion has the potential to seriously erode state and local tax
bases and devastats rural Americs,

Governors believe the goal of any legislation should be tax fairness. Federal legislation should not create a
protecied class of taxpayers at the expense of businesses and other taxpeyers. Choosing to give the nation's peemier
growth companiss 8 1ax break is not the solution mast taxpayers would suggest to sddress unsubstantisted concerns

about state and focal taxes on the Internet. N

Mummﬁmnm‘mmbamdmmum govemors beliove
cxge should be taken to cnsure thet our X sysien keeps paos.  “The formilation of Iemet tax legisistion warrents &
thoughutul, delibersse approach liks the Nations! Tax Association effort,” said Govs. Vainovich and Carper.  “The National
Tax Association, a professional associstion of tax peactitioners from industry, government, and academia, is making important
progress in developing A more consistent stas tax treatment of electronic comumerce. Using this neutral forum, NTA expects 1o
complece a consensus paper thet could be usad as model legisiation by fall 1998. This is not a time for federal lagislation—it is
& time for discussion and consensus building between industry and government. Congress should step back and allow sates
ard industry 5o complete this important weoek together.”
weEND—

Nos: NGA nows reieases ar availsble on the World Wide Web at betp://www.nga.ory.
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Natioasl Governors’ Association
National Conferencs of State Legisiatures
National Association of Counties
National League of Cities
The United States Conferencs of Msyors
International City/County Management Associstion

October 23, 1997

The President
The White House
Washington, D.C.

Dear Mr. President:

We are writing to sesk your assistance in 8 matter of grest importance to stats and local
governments. It is our understanding that befors recessing for the ysar, both the House and the
Senate-Tmay try to complete action on the Internet Tax Freedom Act as sponsored by Senator Ron
Wyden of Oregon and Representative Chris Cox of California. State and local elected officials
are concerned the pending bills, S. 442 and HR. 1034, despite changes that have been made so
far, will preampt or Jimit existing state and local revenues and create a privileged class of
Jaxpayers, namely those whose businesses involve the Intammet. Both these impacts go beyond the
policy expressed in your administration’s white paper issued this past July. A Framework for
Global Electronic Commerce, which states, “no new or discriminatory taxes on the Internet.”

State and local governments recognize the vital importance of the Internet and advanced
communications systems for our states and our nation and realias that thers is a need for a
coordinated and simplified tax structurs that- will not be an impediment to the growth of these
services,. We should note for the record that not one state has ever passed an Internet-specific
tax, and this year alone, a number of siates have passed legisiation specifically exempting the
Internet from various state and local taxes. We and our colleagues across the country are as
concerned as you are abowt the unintended consequences of obsolete or discriminatory taxes on
this vital new technology. At the same time. there are critical, if unintended, consequences of
this broadly drafted and ill-defined federal legisiation that could seriously undermine existing
state revenues and place unfair burdens on small Main Street businesses.

Although we remain opposed 1o any fedsral effort that would presmpt the soversign rights of -
siates and localities to determine their own tax and franchise policies, we also realize that
constntly changing technological advances present unique challengss to current state and local
ax policies. For this reason. all of the national state and local organizations have endorsed
participation in the National Tax Association's Communications and Electronic Commerce Tax
Project. This project, which is referenced in the Internet Tax Freedom Act, is identifying the
issues involved in applying state and local taxes and fees to electronic commerce and developing
recommendations, including mode! tax legisiation. regarding the applications of such taxes. At
the first meeting of the projest, we voted to ensure that the U.S. Treasury Department has a role
in the discussions. We believe the process is working and that Congress should not act in haste
in passing thess ill-defined prohibitions that will only result in numerous and costly lawsuits
against state and local governments.



The Presidem
Geroper 23, 1997
Puge 2

55

\i's belhieve vour administration’s position on Intermet taxation is more consistent with the
position of state and local governments. We urge you to communicate to Congress vour clear
astermunauion not 1o sign any laternet taxation legislation unless it is limited to affectng new ang

discnminatory Laxes.

V. Yoot

Govern orge V. Voinovich. Ohio
Chairman
National Govemnors' Association

Sincerely.

nepin County. Nt
sident. Natuonal Association of Counties

Mly:rle che

City of Fort Wayne
President. The U.S. Conference of Mayors

Senator Richard Finan. Ohio
Senate President
Prasident. National Conference of State Legisiatures

o € e 410\4 A—-—-";

Council Member Mark S. Schwartz
Oklahoma City

President, National League of Cities

Mr. Gary n, City . Grand Prairie. Texas
President
Internationai City/County Management Associstion
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Nationa} Governors’ Association

National Association of Counties
National League of Cities
United States Conference of Mayors
October 8, 1997

Honorable John McCain Honorable Ernest F. Hollings
Chairman Ranking Member
Committee on Commerce, Science, Committee on Commerce, Science,

and Transporution and Transportation
United States Senate United States Senate
Washington, D.C. 20510 Washington, D.C. 20510

Dear Chairman MeCain and Senator Hollings:

We are writing to express our continuing strong opposition to the Internet Tax Freedom Act,
S. 442, We urge you to postpone action on this legisiation to permit-the voluntary industry-
govemment effort to move forward under the auspices of the National Tax Association (NTA). The’
best hope for consistent, administrable, and equitable taxation is through this cooperative effort. The
board of the NTA Electronic Commerce Project held a meeting September 4 and has set meetings for
November {2 and early December.

Once again, we have recsived a new draft of the bill only days befors a scheduled mark-up.
We have not been invited to express our concerns with any new language. We agree that the
condnuedmw\ofdnlnmiunimpmcompommofd\euuon'sfummmmic health and
vitality. As elected officials in state and local government, we expect 1o rely on the Internet and
telecommunications for the improved delivery Of services. We are genuinely supportive of its
development. However, the viability of state and local revanue systems, which support essential
safety, health, educational, and environmental services - as well as business assistance programs ~ are
cqually essential to a heaithy national economy. This legisiation addresses one concem. the Internet.
at the expense of another, state and local government tax bases. Presmption of state and local
government taxing suthority is & serious step 10 be taken only after all other means of communication
and cooperation have failed. In this circumstance, these effonts have barely begun. Preemption is not
a reasonable or acceptable federal action at this time.

Again, we urge you to postpone action on the Intemet Tax Freedom Act and to allow the
Nations! Tax Association's voluntary industry-government effort to proceed with its work.

Sincerely,

4 / Yo ( Q oL—- S
Govemn: 'V. Voinovich. Ohio . Commissioner
Chai Hennepin County, Minnesota

-National Governors’ Association President, National Association of Counties
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R Pfand
Mayor Paul Helmke Councilmember Mark S. Schwartz
City of Fort Wayrie Oklahoma City
President, The U.S. Conferencs of Msyors President, National League of Cities

Copy: Mtnbcnof&SemComﬁmonCmScmMﬁlmpm
Copy: Senate Majority Leader Trent Lott and Senats Minority Laader Thomas A. Daschle
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%?R;'&Tﬂg ::ammonw Thaw LTias ot e
ASSQTIATIO s & o o .
Sewernor of Deiaware
\Ais" C!uumn
Qctober 6. 1987
Honorable John McCain Honorable Emest F. Hollings
Chairman Ranking Mamber
Commitee on Commerce, Science. Commitee on Commerce. Stience.
and Transportation and Transporation
United States Senme United States Senate
‘Washington, D.C. 20510 Washington, D.C. 20510

Dear Mr. Chairman and Senator Hollings:

On behalf of the nation’s Governors. we are wrifihg 10 express our strong opposmcn 1o the lntemﬂ'
Tax Fresdom Ast. As Governors. we look (o the growth of the & to

development and improve the delivery of public services. We share your belief in the importance of

the Internet for the nation's economic future. However. we ask that you postpone any action on this

izgislation until a number of critical federalism issues are addressed.

The nation’s Governors view this issue of federal action to preempt state tax suthority regarding the
Internet as the most significant challenge o state ignty that Congress has idered in the last
ten years. First, this proposed legislation will have the i diate impact of p PUNG existing state
1axes. Second. and much more important. it will impose major inequities in state tax systems over the
next ten years. Currentiy. about 49 percent of total state tax revenues are gencrated by sales taxes. In
the very near future. most Ameri will be purchasing goods over the Internet. which will
circumvent state saies (axes. A recent report by an Internet markeiing research firm projects that
World Wide Web sales will be $1.5 trillion by 2002. This will lead 10 unequal and discriminatory tax
treatment 1n siaes. individusls who buy goods on Main Sweet will pay taxes; those who purchase
aver the Internes will not. This could also lead to the virtual collapse of sue sales taxes over the next
ten vears. Such a far-reaching 1mpact requires & much more thorough investigation and debate.

The Nationwl G * Associstion hus end wcﬁmbnm‘undmkenbyxheannuxTu

Associstion 10 bring industry and g gether 10 devel

for the ion of el We beheve |hu this is the best unrooch 10 the thrul that
i and dinsed state and local taxes may b a hind to develop of the

¥ Adoption of the proposed legisiation will only create a privileged class of taxpayers. Rather

than add g the problem. it will rbate it. The best hope for consistent, adminisirable, and
equitable waxation is for industry to work with states and localities to deveiop simpiified and consistent
approaches to taxation.

Finally. we are seriousi d that the of the proposed legisiation is unworkable. The
bills completely prlempt all stae and local txing authodity over the } and then ssuablish  list of
categories of pernussible taxes, [t will take the courts years of litigation to deiermine how 1o apply the
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catsgories of permissible siatc and local taxes 10 our necessarily complex tax codes. In the meunume.
states will face serious problems in estimating revenues. which will make balancing sute budgets und
enjufing needed public services much more difficult. The comt of litigation alone could more than
outweigh the perceived harm that state and local taxes might have on the development of the Internet.

For all the abovs reasons. we ask you to delay action on HR. 1054, the Interne: Tax Freedom Act. until
& better approach 1o these national and intergovernmental issuss can be jointly developed. Again. this
bill represents the single most serious challenge to suze ignty that Congress has idered in
the last ten years. Before vou undertake such s fundamental restructuring of our federal system. it is
important that all potentisl impacts be analyzed and known. ’

Sincerely,
G orge V. Voi h Govemor Thomas®. Carper
Chai Vice Chairman ’
State of Ohio Stase of Delaware
Go v Romer Govemor Lawton Chiles
Stue iorado Swate of Florida
| M ,9......! m.
overnor Bob Miller Governor David M. Beasiey
State of Nevada State of South Carolina )
aé_.-:a—‘ ;%4._.,/
Governor Michael O, Leavint Governor Howard Dean. M.D.
State of Utah State of Vermant
overnor my:G. m& ’
State of 5in
Copy: Sen;le Commerce. § and Transp ion C ittee Memb

Copy: Senae Majonty Leader Trent Lott and Senate Minority Leader Thomas A. Daschle
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Mayor Erzie OpoMm
October 3, 1997
FACSIMILE TRANSMITTAL (202) 224-1193

The Honorable Byron L. Dorgan
United States Senate
Washington, D.C. 20510

RE: Internet taxation (S 442)
Dear Senator Dorgan:

During the process that this legislation is being
considered, we request that you do not ignore 1local
government.

The "Internet Tax Freedom Act" (S 442), as written,
should be opposed. This bill:

s prohibits state and local governments from collecting
revenues on electronic transactions on the Internet or
other on-line services -- both existing and future taxes;

e discriminates against local merchants and reduces state
and local revenues; and

* preempts state and municipal authority to collect sales
and other taxes comparable to those collected from local
merchants providing the same goods and services to your
citizens and businesses.

The Congressional Budget Office has concluded that
earlier versions of this bill would cost states and local
governments $50 million in lost tax revenues, exceeding the
limit in the Unfunded Federal Mandate Reform Act.

This type of legislation somehow gets caught up in a
process that eliminates or disregards "grass roots" local
government. Please do not forget your local constituents.

Sincerely,
Elzie Odom ZL
Mayor

Mail Stop 01-0310
101 West Abram Street * P.O. Box 231 * Addington Texas 76004-0231  Office 817-459-6121  Home 817-274-8049
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LOs ANGELES CiTY COUNCIL
QFFICE OF THE CHIEF LEGISLATIVE ANALYST

RONALD F. DEATON b/ 1301 PENNSYLVANIA AVE. NW. ¢ SUITE 400
CHIEF LEGISLATIVE ANALYST i WASHINGTON. 0.C. 20004

1202} 3470918
JAMES F SEELEY FAX {202} 3470819
CHIEF LEGISLATIVE REPRESENTATIVE

September 18, 1997

Honorable Byron L. Dorgan
Member of the Senate

8H-713 Hart Senate Office Building
Washington, D.C. 20515

Dear Senator Dorgan,

S. 442, the intemet Tax Freedom Act, may soon come before the Senate Commerce,
Science, and Transportation Committee. The City of Los Angeles is opposed to S. 442
unless amended to clarify that iocal franchise fees can be imposed on internet access
services provided by cable television companies.

in many areas of the country, including Los Angeles, cable television companies are
now beginning to sell Internet access to the public. As part of their franchise agreement
with the City of Los Angeies, cable companies pay a 5% franchise fee on gross
revenues from all services provided over the cable system, including Internet access.
The percentage fee ~ a standard provision in franchise agreements between loca!
governments and cable companies - is paid by companies for the privilege of using
publicty-owned rights of way. .

We are deeply concemed that the overly-broad language contained within S. 442 wouid
prohibit cities from collecting franchise fees on Internet access services provided by
cabie companies. Therefore, we will be pursuing an amendment to S. 442 that
axempts from the moratorium franchise fees in connection with the sale of internet
access by cable television companies.

The intent of the legislation is to halt the imposition of new taxes on internet
transactions, not to preempt local franchise fees on corporate revenues generated by
the provision of Internet access services. Selling internet access is entirely different
from actual transactions taking piace over the internet, thereby placing the issue of
franchise fees beyond the purview of the bill. For these reasons, the City believes that
the proposed exemption is justified and consistent with the purposes of S. 442,

ACCOM 285 & OITY HALL 0 1L.OS ANGELES. CA 90012 1400 K STREEY. ROOM 306 ® SACRAMENTO. CA 93814
(213) 4856622 1916) 441-2533
FAX (213] 485-8983 FAX (916) 448-7162
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Page 2
September 18, 1997

We would weicome the opportunity to work with you to address this section of the biil
prior to committee markup. If you have.any questions, please contact me or David Kim

at (202) 347-0915.
%rﬂv. r z z
James F. ey
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cerlorec
Ueorge V. Lasmeayn Hamomlt
Wovernor of Ohio Freumne (s A’tw
Chaseman

Hall ot dhe Maten

Thomas K. Carper v Nonh Caprod 3trct
Governor of Delaware Washipguen. P,
Vice Chaeman Tebaphom. 2021«

September 3, 1997 ¢D NE
<

The Honorable John McCain ‘The Honorable Ermest F. Hollings

Chair Rnnkmg Member

C Sci and Transp i Science and Transportation
Commitiee Commmee

United States Senate United States Senate

Washington, D.C. 20510 Washington, D.C. 20510

Dear Mr. Chair and Senator Hollings:

During the National Governors® Assocmnon s (NGA) lnnull meeting this summer, Governors adopted
the d policy on tel and &

The Governors continue to oppose federal preemption of state tax unhonty in rewd to the Intzrnet
and continue to endorse the public-private effort being und the National Tax
Assocation to develop proposals for more i fined, and fair taxation of busi

involved with the Intermet. The Governors intend to monitor this process and consider any proposals
that are developed. Recogmzm; that there are differences across state and local jurisdictions regarding
the ion of and the Internet, the Governors believe the joint public-privats
effort is the best approach to finding tax policy solutions that are consistent, nondiscriminatory, and

- easy to administer.

This policy does not imply that Governors support raising taxes oft the Internet. Rather it supports the
authority of states to set their own tax policy.

If you have any questions regarding this policy, please have your staff contact Tim Masanz at NGA, at
202/624-5311. We thank you for your consideration in this manter, and we jook forward to.working
with you.

Sincerely,

Choand ¥ £ £~

Governor Edward T, Schafer Governor Paul E. Patton

Chair, Comminee on Economic Vice Chair, Committee on Economic
Development and Commerce Development and Commerce

Copy: Senaw: C Sci and Transp ion C

Attachment
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NGA Policy

EDC-21. TELECOMMUNICATIONS AND INTERNET TAXATION

ThemoftheTeleeommmanmAnoIIMwumlmpommse roward
in the industry. Iu pm;e has promowes u1d|.~

nnpugchnﬁbothmdnmdumyuulfwmm li of
mmgmbnmﬂmteuxmdmhpedpﬁmﬂymmlpotmg
industries and in a period of local P utilities,
moﬂmqumppedlovupondlomdunm

For the past several years, the Gi have ith
lnwlmmmmwmmmnmdhmmmmlnmwbnn;mwmmm
local The G also have supp g that similar services
mimpmwlu:mmmdmnnmhrmm m‘l‘elecnmmmumma{lm::lkon
states and localities to treat ina manner.

Conpuhmpﬂnddnnmdmofmmdﬂmmmthmnxpohqmmmw
support state review of existing state tax policies to determine
Mm«uwmm:hemmawmm and 1o ensure that outdated
udhmmmuummtdmmhﬁu&em&dmpmﬁms“uﬂmm

jon studies during the last year and many more are

doing so.

On November 11 and 12, 1996, awﬂmmﬂdhmwmmd
the telecommunications industry. The by sevenal tax
provided a forum for both states and industry to talk about this critical issue and to seck solutions. At
the conclusion of the m:wwmﬂemfomammwdnﬂmdd
lepslauon'l‘heoﬂ‘awasuhnupbymoflhe, '] the Nati ‘Tax

ion of tax from indh and

TMNMTuAmdﬁmoﬂuedmmuamdwmmmemmmmmﬂy
mﬂuwywmamlonekmnmfommm of

mmmbwmmmwmmn‘mdmmw
determine their own tax policies in all areas, including telecommunications and the Internet. The
Governors acknowledge there are differences across state and local jurisdictions in regard to taxation
dmmndlhemmmﬁmsmkmmkmmmthwynmm
dmini The G endorse

policy that is consistent, nondiscriminstory, and easy 10

the process und by the National Tax Associati wuhlhenmdmehduumofm
Administrators and the Multistate Tax C ission t0 Teview in the of
telecommunications and 10 propose coordinated policies thag will help states promote fair competition
while zing that the tek 2 y bears its fair share of taxstion. The Governors
intend o monitor the process and that are d ‘This policy does mot

Time limited (effective Anmual Meeting 1997-Annwal Meeting 1999).
Adopeed Winter Meeting 1997 revised Annual Meeting 1997.

HALL OF THE STATES | 444 NORTK CAPITOL STARRT | WASKINGTON D.C. 310003-1512 | 303-624-§300
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National Governors’ Associstion
National Conference of State Legislatures
National Association of Counties
National League of Cities
United States Conference of Mayors
June 25, 1997
Honorable John McCain Honorable Ernest F. Hollings
Chairman Ranking Member
Committee on Commerce, Science, Committee on Commerce, Science,
and Transportation and Transportation
United States Senate United States Senate
Room 508 Roomn 5§58
Senate Dirksen Office Building Senate Dirksen Office Building
Washingron, D.C. 20510 Washington, D.C. 20510

Dear Chairman McCain and Senator Hollings:

We understand you have scheduled a mark-up of the Internet Tax Freedom Act, S. 442,
for tomorrow morning. We have reviewed a draft of proposed amendments dated June 23rd, the
McCain substitute, and still have serious concerns that must be addressed. We have not seen the
language that will be offered tomorrow, nor have we seen any analysis by the Congressional
Budget Office regarding the impact of any proposed new hnguge on state and local finances.
Once, again, we urge you to delay action until we have been given a chance to understand the
impact of the legislation,

The indefinite moratorium is the first provision that we oppose. The imposition of an
indefinite moratorium on state and local government taxing authority is equivalent to preemption.
The moratorium proposed in the bill would require an action by a future Congress before this
taxing authority would be reinstatad. Second, we are seriously concerned about the preemption
of broad-based sales taxes and telecommunications excisc taxes on charges for access to the
Internet. Neither of these types of tax is targeted on the industry. By creating an exemption from
taxation for Internet aeesss servieas, the Cofigress would create a privileged class of businesses,
shifting the burden of taxation 10 other businesses. That should not be the goal of this legislation,
and wc oppose the blanket preemption of Internet access fees.

Third, we are concerned about the impact of the bill on sales taxes because of language
which will likely lead to litigation over whether or not the transaction being taxed is “similar” to a
sale conducted through another means. The sales tax is the single largest source of state
revenues, and federal action affecting this 1ax must be done in close cooperation with states and
localities relying on its revenues.

Currently seven siates have no income tax (Alaska, Florida, Nevada, South Dakota.
Texas, Washington, and Wysming) and two states (New Hampshire and Tennessee) have no
income tax on earned income. Our opposition to the provisions affecting non-income-based taxes
is intensified by the disproportionate impact the bill will have on these states. It is important that
they have the opportunity to review the provisions of the bill before action is taken.
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Honorable John McCain and Honorable Erest F. Hollings
State and Local Coalition

June 25, 1997

Page 2

Our opposition 1o the preemption of specific taxes by the bill is also much stronger
because there is 'fio fanguage in the bill grandfathering existing tax laws. Both states and
localities operate under balanced budgets, and the loss of an existing revenue source in mid-year
will require costly and inefficient corrections in the form of program reductions and increases in
costs to other taxpayers. The issue of 1ax fairness is also a concern since our tax laws are adopted
through negotiations with all affected parties. Federal mandates, which shift the tax burden of
state and local taxes, should be = last resort and reserved for instances of demonstrated
obstruction of interstate commerce. Much of the debate over this bill has focused on what states
and localities might do to tax the growing Internct industry, rather than on what has acrually
happened. Preempting existing tax bases on such speculation is unfair 2ud unwarranted.

Fourth, the requirement that states ignore all Internet-based activities in making nexus
determinations is problematic. The language of the June 23 draft suggests that if a company has &
Web server or other property in the state from which they conduct Internst sales and marketing,
the presence of that property does not confer nexus on the company. This is a serious constraint
on current nexus standards and interpretations. The inclusion of the néxus language could lead to
serious erosion of sales tax revenues in every jurisdiction. A firm could easily set up a scparate.
out-of-state Internet sales entity, allow inspection of goods at a store, allow customers 1o place
orders through an Internet kiosk in the store, and arrange for delivery to the customer via
common carrier.

Under this provision, none of the firm's sales would be subject to sales tax, because states
would be prohibited from considering the above activities in making a determination of sales tax
nexus for the out-of-state Internet sales entity. Current constitutional standards, however, would
support & finding of nexus for sales tax purposes in these circumstances. The provision should be
limited to provide that the ability to access 8 Web page is not a factor in determining nexus,
leaving intact the principle that the ownership or leasing of property in a state is determinant of
constitutional nexus. Changing the definition of nexus for any reason is an action that can have
major consequences for siate and local tax revenues. ’

As we stated previously, our national associations are currently participating in a
voluntary effort under the suspices of the National Tax Association to address the issues of
consistency, uniformity and clarity in the state and local taxation of electronic commerce. In
testimony before the Senate Commerce Cammittee, Wade Anderson, Director of Tax Policy in
the Office of the Texas Comptroller of Public Accounts, listed the industry associations
represented st this effort: the Committee on State Taxation, the National Cable Television
Association, the United States Communications Association, the Financial Institutions State Tax
Coalition, the Information Technology Association of America, and representatives from
companies such as Microsofi, IBM, U.S. West, Bell South Corporation. and AT&T. We continue
to believe that this avenue offers the best hope for an effective and timely solution. We urge you
to support this effort and encourage business to be full partners in the project, which is intended
to avoid both costly litigation and unadministrable tax laws. A broad preemption of state
authority as created by this bill leaves states and localities with little standing to negotiate
effectively.
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Honorable John McCain and Honorable Emest F. Hollings
State and Local Coalition

June 25, 1997

Page 3

Thank you for your consideration of these matters.

T ol
Governor Paul éon. y Representative Myra Jones, Arkansas

Chair, Commitiee on Economic Development  Acting Chair, Committee on Commerce and

and Commerce Communications
National Governors' Association National Conference of State Legislatures
Commissioner Michael ,aghtower Councilmember Mark S. Sch
Fulton County Georgia Oklahoma City

?xident. National Association of Counties President, National League of Cities

AL n

City of Fort Wayne, Indiana
President, The U.S. Conference of Mayors

c. Senate Commerce Committee Members
¢. Senate Majority Leader Trent Lott and Senate Minority Leader Thomas A. Daschle
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Government Finance Officers Association (GFOA)
National League of Cities (NLC)
National Association of State Treasurers (NAST)
National Association of Telecommunications Officers and Advisors (NATOA)
National Association of Counties (NACo)
National Association of County Treasurers and Finance Officers (NACTFO)
National Association of State Auditors, Comptrollers and Treasurers (NASACT)

June 25, 1997

The Honorable Byron L. Dorgan
United States Senate

713 Hart Senate Office Building
Washington, DC 20510

RE: §.442, the Internet Tax Freedom Act
Dear Senator Dorgan:

On behalf of the nation’s state and local government officials, the groups listed above write
in opposition to S. 442, the Internet Tax Freedom Act, now scheduled to be marked up in the
Commerce Committee on June 26. We appreciate the efforts of the Committee and its staff to make
the current version of this legislation {dated June 25, 1997) more acceptable to state and local
governments than the bill that was originally introduced. However, we have reviewed the proposed
amendment to S. 442 and have concluded that this legislation, which is based on a preemption of state
and local government taxing authority, remains flawed because it would significantly infringe on state
and local sovereignty and have severe budgetary implications for state and local governments.

Imposition of a Moratorium is a Drastic Step. State and local governments, no less than
the federai government, appreciate the concern that taxation by any jurisdiction may have on the
fiscal health of emerging industries. However, the imposition of a moratorium on the collection of
legitimate state and local taxes, including those on Internet services, violates long-standing principles
of federalism. Preemption of the ability of state and local governments to impose and collect equitable
taxes and fees would prevent state and local officials from obtaining sufficient revenues to carry out
their responsibilities to meet the needs of their constituents. Rather than imposing a moratorium prior
to studying how to deal with the issue, as S. 442 would do, the wiser course would be to examine
the issue first and then decide how best to proceed, in partnership with state and local governments.

A Moratorium on Existing Taxes Will Severely Impact Both State and Local
Governments and Small Businesses. Because neither the original bill nor the proposed amendments
include a grandfather provision for existing taxes, the prohibition against the collection of taxes
currently on the books will result in several consequences for both governments and the small
businesses in their jurisdictions.
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Page 2
June 25, 1997

] State and local governments will be in automatic violation of the legal requirement that their
budgets be balanced on an annual basis. Unlike the federal government, which is permitted
to carry over deficits, state and local governments are required by law to balance their
budgets annually. The sudden reduction in revenues, which occurs not as a result of a
reasoned consensus among state officials and citizens but as a result of arbitrary action by the
federal government, will place these jurisdictions in violation of their state statutes. This is
perhaps an unintended consequence of this legislation, but one which presents a very real
threat to state and local governments.

o The Unfunded Mandates Relief Act of 1995 will be triggered by this legislation. Although
the scoring of this latest version of $.442 has not been completed by the Congressional Budget
Office, it seems clear from CBO's earlier estimates of the original bill that the costs to state
and local government -- that is, the amounts they would be prohibited from raising in
revenues in order to comply -- will exceed the $50 million threshold established in the
UMRA. This is also further evidence of how severe the revenue implications will be for state
and local governments.

® Small businesses will suffer as a result of the grant of a tax advantage to Internet service
providers. By offering protection to Internet-related businesses, Main Street businesses would
be placed at a competitive disadvantage under S. 442. While local merchants collect and pay
their fair share of taxes which support vital state and local services, companies selling over
the Internet would enjoy the advantages of these same services without providing any support.
In addition, small businesses and other segments of the community would have a greater share
of the tax burden shifted to them in order to make up for the state and local revenue that
would be lost from computer-related companies.

Key Terms and Definitions in the Bill are Unclear. If one of the purposes of the bill is to
bring certainty to the state and local taxing arena, this bill does not accomplish that purpose. Some
key terms used in the bill are unclear and confusing. For example, the bill excepts "business license
taxes" from the prohibition; however, there are many taxes which operate as a business license tax
but which are named something else. These may or may not be prohibited under this legislation.
In addition, the latest definition provided for "online service" may well include those services used
internally by businesses with their own intranet activities. These are but two examples of the lack
of clarity provided by this legislation.

Legislation is Unnecessary to Bring the Parties Together. If the real purpose of this
preemption legislation is to bring industry, business and governments together to study the issue of
taxation, this legislation is unnecessary. These groups are already participating in an ongoing project
under the auspices of the National Tax Association to find a solution to the challenges of taxation
raised by the growth of the Internet. We fear that these efforts could be undercut by enactment of
S. 442 at this time by actually providing a disincentive for cooperation -- that is, the moratorium on
state and local taxation -- and resulting instead in delay and inaction.
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June 25, 1997

We urge youto oppose S. 442 when it comes before the Committee, and instead work with
your partners in governing, the state and local governments, to find mutually beneficial means of
encouraging new technologies and industries without penalizing state and local governments and their
citizens. :

Contacts:

Betsy Dotson, GFOA 202/429-2750
Frank Shafroth, NLC 202/626-3000
Chris Allen, NAST 202/624-8595
Eileen Huggard, NATOA  703/506-3275
Ralph Tabor, NACo 202/942-4254

Marilyn Green, NACTFO  303/660-7415
Steve Kenneally, NASACT 202/624-5451
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THE UNITED STATES CONFERENCE OF MAYORS
Mmm swnm

TEESH !ann 3”7!”
PAX (202 393-3383

Lﬂgm
.t' D M, ML
Woiviinga Tage 24, 1997
Vel wane Dear .
s Y Santior:
e o We are writing ta express sreng opposition o 8. 442, the Intemner Tax Freedom
ﬁﬁ Act, which may be voted on as exzly ag thif week in the Seanws Commerce, Science sud
Plowig hi Transportion Commites. While this legisiation has been rewritten three timass in recent
i aon weaks, we remain conoetied that it would preemoxt the suthority of stats and Lseal
LT ~ goveenments t6 tax internet aad ather sleotronie commerce. It would also impase & huge
. unfinded mandate on stais and local g that far ds the $50 raillien
VRLE. andumhﬁuumﬂwmlpamdwrmmuMMndm
T Reform Act. Further, it zepresasts s significant infringement on state and locat .
TS soversignty and ks the potential for creating saormeus budgetary problams. For thess
Roichyaicd ressons, we urge you to vots against this propossl and insist that the sponsors of the
‘ﬂiﬂ.‘ bill work with represeatatives of state and local governments to devalop a process
e for addressing our mutusl erus,
ELM- wummmmmmmmum
B T of the economy. By ths aam of the Y, ey wre proj h of
et our patianal economy. As our ws, itis dmuunndl«n
ity - lmmnuhmbahﬂwnukmﬁmnawlumemnmymn
fggg&- benafit significantly from government resources and services.
. By shislding cermin industries ftom paying their fair share of revenuss, Congress
o will effcctively impose higher taxes on average citirans and ths businesses not covarsd

W.'.?BI.? by the preemption. Thers ia no reason to sxempe legitimate commerce from paying its
:'g - fair share of govemeant cout just becsuse such commerce is canducted over ths intetnoc.
PSS Congress mus be carefal st create loophales in etr trx system thar will aid one isdustry

w 40 the expenss of another.
:E-_&gg. Again, we urge you to vots against 8. 442. Plaase feel five t0 contact ouc .
TR . Executive Director J. Thomas Cochran or Larry Janes az 202/293-7330 if you have say

B A&beo-

Vice President
Mayer of Fort Wayne myvro!mhbcuy

T o ¢, The Honocsble Trent Lowt
The Honarsble Newt Gingrich
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National Governors’ Association
National Conference of State Legisiatures

National Association of Counties
National League of Cities
United States Conference of Mayors
June 17, 1997

Honorable John McCain Honorsble Emest F. Hollings
Chairman Ranking Member
Commites on Commerce, Science, Committee on Commerce, Science,

and Transportation and Transportation
United States Senate United States Senate
Room 508 Room 558
Senate Dirksen Office Building Senate Dirksen Office Building
Washington, D.C. 20510 Washingron, D.C. 20510

Dear Chairman McCain and Senator Hollings:

We are wminglo ask that the June 19 markup of S. 442, the Internet Tax Freedom Act, be
P d. We und d that important amendments will be proposed to the bill. We are concemed
:haz tbe impact of these amendments on states and local governments will not be known without
adequate time for review.,

Current language in S. 442 would have a serious impact on both existing revenues and tax
fairness in states and localities, and we are pleased that amendments are being drafted. Once we have
a chance to analyze the new language, we will share this information with you and the committee.

Thank you for your consideration in this mazter.

L s e e P—

Governor Paul E. . Kentucky Representative Myra Jones, Arkansas
Chair, Committee on Economic Development  Acting Chair, Committee on Commerce and
and Commerce Communications
National Governors’ Agsociation National Conference of State Legistatures
“PHark
Commissioner Mi ightower Councilmember Mark §. Sch
Fulion County Georgia Oklahoma City

President, National Association of Counties President, National League of Cities

Ml% Richard M. Daley >

City of Chicage
President, The U.S. Conference of Mayors

<. Senate Commerce Committee Members
¢. Senate Majority Leader Trent Lot and Senate Minority Leader Thomas A. Daschle
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National Conference of State Legislatures
Council of State Governments
Government Finance Officers Association
International City/County Management Association

National Association of Counties
National Governors’ Association
National League of Cities
United States Conference of Mayors
June 17, 1997
Honorable John McCain Honorable Emest F. Hollings
Chairman Ranking Member
Committee on Commerce, Science, Committee on Commercee, Science,
and Transportation and Transportation
United States Senate United States Senate
Room 508 Room 558
Senate Dirksen Office Building Senate Dirksen Office Building
Washingron, D.C. 20510 Washington, D.C. 20510

Dear Chairman McCain and Senator Hollings:

This letter expresses state and local leaders’ swong opposition to the Internet Tax
Freedom Act (S. 442). As introduced, this bill has the potential to substantially affect state and
Jocal tax sysiems in ways that we believe have not been given sufficient consideration. S. 442
offectively creates a permanent exemption for on-line computer service companies,
telecommunicalions companies, and software providers from a wide range of taxes they are
currently paying. The difficulty of applying existing state and local tax law to electronic
comemerce is one that has led all of our associations to join in a voluntary govemment-industry
effort to establish consistent, fair, and streamlined rules and regulations. We believe this is a
more effective approach than federal legislation.

State and local governments have four primary concerns with the bill, First, public
discussions have thus far stressed that the bill is intended to impose a two-year moratorium on
state and local enactments of “new taxes” on the Internet and on-line activity. However, the bill
contains no langusge specifying a date on which the moratorium would be lified. Rather, there.is
simply a requirement for a national commission to report findings to Congress within two years
of the bill's implementation. Any modification of the preemptive moratorium wouid require
further congressional enactment. We also have concerns that a moratorium will interfere with
efforts to develop a streamlined and perhaps technology-based solution to the issue of fair
taxation of electronic commerce. A moratorium also sets up a potential for further discrimination
in tax reatment between main street and on-line businesses.

Second, public explanations of the bill express an intent not to preempt existing taxes but
only to limit new levies specifically imposed on the Internet and on-line services. However, there
is no language in the bill to “‘grandfather” or protect existing taxes and thus limit the effect of the
bill to new taxes. Thus, we are forced to conclude that existing taxes, which are implicated by the
language of the bill, would be preempted.

Third, the biil calls for the President within two years to consult with various parties and
to issue recommendations addressing the issues raised by state and local taxation of electronic
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commerce. Qur associations believe a bener forum for the discussion of these issues is a
cooperative effort being sponsored by state and local governments and various parts of the
interactive service, informati hnology. and telecommunications industries under the auspices
of the National Tax Association. We would urge Congress to place its emphasis on this
mechanism of addressing the issues raised by the application of existing state and local taxes to
electronic commerce rather than a moratorium and a national commission.

Finally, public discussions of the bill indicate thar it is intended to apply only to new or
special taxes imposed on the Internet and on-line services. The actual impact of the bill.
however, goes far beyond the stated purpose and would preempt a broad range of sales, excise,
property, and payroll taxes not only on Internet and on-line service providers, but on
ielecommunications companies, software developers, and many finns and individuals using
computers in their daily business. It could aiso potentially affect taxation of a broad range of
transactions processed over “interactive comnputer services.” The bill as introduccd holds the
potential to significantly disnpt state and local taxation in a number of states.

There are essentially two reasons why the impact of this bill is so widespread. First, the
bill prohibits state and local governments from imposing a tax “directly and indirectly” on the
Internet and interactive computer services and on the use of the Internet and interactive computer
servicas. Second. the bill defines “interactive computer service” as “any information service,
system, or access software provider that provides or enables computer access by multiple users to
computer server...” “Access software provider” is then defined as “..a provider of software
(including client or server software), or enabling tools™ that perform a number of extremely
common software functions such as “ transmit, receive, {or] display ... content.” Taken together,
these definitions create a prohibition on direct or indirect taxation of on-line services and
networked computers or the use of those services and networks as well as a prohibition on the
taxation of a broad range of software providers.

Based on these broad definitions and preemptions, we believe the bill could impact state
and local taxation in a number of ways.

» It would preempt state and local sales and excise taxes on charges for access to the Internet
and other proprietary on-line services, as well as on charges for the telecommunications
networks used by many companies, associations. and others to establish computer
communications networks among various offices.

s It would preempt state and local sales taxes on charges for content provided over the Internet-
or on-line nctworks, such as for downloading information or access to databases such as
Lexis/Nexus.

» It would preempt sales and use taxes on services offered by Internet providers and other
services that enable individuals or businesses 1o be present on the Internet, such as Web page
design or hosting services, e-mail services, and the like.

« It would preempt state and local property taxes or other fecs imposed on providers of Intcrnet
access, the telecommunications and computer hardware and software that actually comprise
the Internet, and the hardware and sofiware used in providing other on-line computer
services.

s It would prohibit nearly all non-income taxation of a wide range of sofiware providers.
including sales and property taxes as well as the imposition of payroll taxes such as
unemployment insurance and workers' compensation levies on such enterprises.

« The breadth of the definition of “interactive computer service” encompasses any entity that
maintains or provides access to any type of network of computers without regard to whether
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they are used in electronic commerce, including even “run-of-the-mill” local area networks
(i.e., thosé enabling access by multiple users to a computer server). At issue. then. is what
taxes or fees applied to such providers are prohibited by the bill, given that the moratorium is
on taxes imposed “direcdy or indirectly.” Property taxes and sales and use taxes on the
hardware and sofiware in such networks would seem to be subject to the moratorium.
Further, property taxes, sales taxes, and fees assessed or imposed on other parts of businesses
(or individuals) using such networks would also be included in the moratorium because of the
*“directly or indirectly” language.

o The bill potentially exempts the imposition of sales, use, excisc, and property taxes on major
poruons of all telecommunications companies in the United States. Telecommunications
companies certainly prowde a portion of the network services for the Internet itself; they also
provide a system or service that “enables access by multiple users to a computer server™ and
thus qualify as an “interactive computer service.” As a result, the ability to impose sales and
property taxes and other fees on telecommunications or telecommunication companies is
brought into question.

We hope that this letter will spur you to look closely at the potential impact of the
Internet Tax Freedom Act on state and local revenue collection and to support the ongoing efforts
by state and local governments and industry to resolve the outstanding tax issues in a fair and
equitsbie manner for all parties.

Sincerely,
William T. Pound Daniel M SM/
Executive Director Executive Dlreclor
National Conference of State Legislatures Council of State ments
cffrey L. Esser Willum H. Hansell. I
Executive Director Executive Director
Govemnment Finance Officers International City/County
Association Management Association
E Pt Glgl €
Ray! C. Scheppach

Exocuuve Director ) ExecuuVe Director
Natio '4: of Counti National Governors’ Association
Donald J. Bonnm J. Thomas Cochran
Executive Director Executive Director
National League of Cities US. Conference of Mayors

<. Senate Commerce Commitice Members
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Senator Byron Dorgan
713 Hart Office Bldg.
Washington, DC 20510

Dear Senator Dorgan:

I am writing to express my concerns about the “Internet Tax Freedom
Act® (5.442), introduced to the Congress by Senatoxr Wyden (D-Ore.)
and Representative Cox (R-Calif.) on March 13, 1997. This bill, as
written, has the potential to substantially affect state and local
tax sgystems in ways that I do not believe have been given suffi-
cient consideration. The bill effectively creates a permanent tax
exemption for on-line computer service companies, telecommunica-
tions companies, and software companies from a wide range of taxes
they are currently paying.. .

First, I am troubled by the bill's indefinite moratorium on.state
and local taxation of the Internet and on-line activity. Public
discusaions have stressed a two-year moratorium on the imposition
or enactment of *new’ state and local taxes, but the bill does not
mention a specific date certain when the moratorium will be lifted.
Instead, the bill merely requires a commission formed by the
Pregident to report its findings to the Congress within two years
of the bill's implementation. Any modification of the preemptive
moratorium would require further Congressional modification.

Although I have been advised that the intent of the bill is not ro
preempt existing taxes but only to limit new levies imposed on the
Internet and on-line services, I believe that the bill gues far
beyond this stated purpose. First, I note that the bill contains
no language ‘grandfathering” existing taxes, or limiting the effect
of the bill to new taxes. Without specific, protective language,
existing state taxes remain vulnerable to challenge by taxpayers
affected by the bill.

I further note that the bill, as introduced, would preempt a broad
range of taxes not only on Internet and on-line service providers
but on telecommunications companies, many firms and individuals
using computers in their ‘every-day” business. There are essen-
tially two reasons why the impact of this bill is so widespread.
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First, the bill prohibits states and local govermments from
imposing *direct and indirect* taxes not only on the Internet and
interactive computer services, but also on the use of the Internet
and interactive computer services. Second, the_ bill defines
“interactive computer service” as “‘any information service, system,
or access software provider that provides or enables computer
access by multiple users to computer server ..." *Access software
provider” is then defined as *... a provider of software {including
client or server software), or enabling tools* that perform a
numbexr of extremely common software functions such as *transmit,
receive, [or] display ... content.® Taken together, the bill
creates a prohibition on direct or ipdirect taxation of om-line
services and networked .computers or the use of those services and
networks as well as a prohibition on the taxation of a broad range
of software providers.

Other impiications of the *direct or 1ndirect' language and t:he
definition of *interactive computer service' are as follows:

¢ Non-income taxes, such as real and personal property taxes,
unemployment insurance and workman's compensation levies are
implicated as "indirect*® taxes on on-line service providers as
well as software providers.

® The breadth of the definition of ‘*interactive computer service*
encompasses any entity that maintains or provides access to any
type of network of computers without regard to whether they are
uged in electronic commerce, including even "run of the mill”
local area networks. Coupled with the *directly and indirectly*
language, property taxes and sales and use taxes on the hardware
and software used in such networks are prohibited, as well as
rty and sales taxes and other fees imposed on other parts

of businesses and individuals using such networks.

¢ The potential exemption from sales, use, excise and property
taxes on major portions of all telecommunications companies-in
the U.S. Telecommunications companies certainly provide a
portion of the nmetwork services for the Internet itself; they
also provide a system or service that ‘"enables access by
multiple users to a computer gerver*, and thus qualify as an
"interactive computer service.”

The difficulty is that the definition of ‘*interactive computer
service* is far too broad. This definition was taken from the
decency provisions of the Telecommunications Reform Act of 1996,
aimed at preventing underage and other illegal access to pornogra-
phy. Casting a definitional net wide enough to encompass virtually
every participant in the electronic commerce and computer hardware
and software industry for decency purposes is certainly appropri-
ate. However, such a definition is not appropriate for purposes of
bestowing tax exemptions to encourage the development of a nascent
industry whose unique configuration does present real tax issues
that require resolution.
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Finally, the bill calls for the President to consult with various
parties and te issue a report with recommendations addressing the
issues raised by state and local taxation of electronic commerce
within two years after the bill is implemented. As a state tax
administrator, I believe that a better forum for the discussion of
these issues is the cooperative effort currently underway by state
and local governmments and varicus parts of the interactive service,
information techunology and telecommunications industry under the
auspices of the National Tax Association,

I hope that this letter will spur you to look closely at the
potential, devastating impact of the *Internet Tax Freedom Act” on
state and local revenmue collection, and support the ongoing efforts
by state and local governments and industry to resolve the
outstanding tax issues in a fair and equitable manner for all
parties. Should you have questions, or need further information,
please contact Harley Duncan, Executive Director, or Roxanne Davis,
Attorney, at the Federation of Tax Administrators at (202)624-5890.

sincerely(7 /
Rick Clayb\:gh
TAX COMMISSIONER

RC:jm
970611, jms
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May 20, 1997

The Honoruble Ron Wyden
U.S. Senate
Washington. D.C. 20510

Dear Senator Wyden:

On behalf of the mation’s state and local government officials, we are writng to make you aware of our strong
opposition o your bill, S. 442, the Intemnet Tax Freedom Act. and 6 urge you to suppon the voluntary effort
under the sponsocship of the National Tax Associstion (NTA) to address appropriate taxation of businesses
utilizing the 1 We belicve that an'indefinite moratorium on state and local taxes on Internet or on-line
serviccs, as proposed in S. 442, would be a significant infringemnent on state and local sovereignty. Morcover, we
believe that this legislation could-lead to unfair competition in the marketplace and create considerable budgetary
problems for sate and local governments, Rather than seek lo impose a federal solution on state and local
govemments. we would ratlicr a collaborative cffort (o address an isspe with implications for the feders!
government. as well as our lcvels of governmen:  Conssquently, we urge you to reconsider pursing S. 442 as part
of your agenda in the 105™ Congress. and irctezd exccurags you to work with our organizations 16 find a mutually
beneficlal way (o sddress your concerns over Internct taxation.

Whhmlmedueymwmmmmcposlﬂelmmmm.sunlndloaluxauonmyhnveonlheﬁtul
lulthofmw-nddcwlopm;h-dunns.mmmwmyw to these

g an indefini rium on state and local taxation of Internet services. It is our belief that where
Conpcuwlhefdaﬂ;mmmhulplnmrpoucymmlllﬂmwmum constituents, they
should work in parunecship with state and local governmeants to. address the area of concern.  Your Icgisiation,
however, would first impose an indefinite moratorium oa state and locat taxation. Once the moratorium is in
effect. thea & committee 1o study the issue of Internes taxation would be creaicd. This approach violates long-
standing Constitutional principles of federalism and undermuncs the legitimacy of the pannership among the three
levels of governmaeat..

Morcover, xuuumnummmwmmusuzmlaw If S. 442 is enacted. it would

ide those ing on the Internet with & “tax-free” pricing advantage that could cripple thousands
of local businesscs. And.mbwmﬂmwueuudwytm&hshuenrnmwhchmpponwmm
and local services, and local employees pay state and local taxes, companies selling over the Internet would benefit
from thesc samc services without contsibuting their fair share, :

A major aspect of the reccns Congressional agenda has been (o enact legisiation that would turn more authority
back to state and local governments. as well as (o limit the unfunded burdens that might be imposed. We believe
umymuymuonmwummmlheuwumanmondmm S. 442 would intrude on stase and
local taxdng and regul by imposing an indefinitc mortorium on our taxing ability, and could well
au«canuﬂundcdburdalformudloal ;wemmenn of considerable proportion,
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For these we gly oppase 5.442. We urge you 1o ider pursing this legislation duriag the 105*
Congress. and d e YOu (0 suppart the vol 'y cffort already underway wider the suspices of the
National Tax Association to d p Appropriats lax of the § Both the Federation of Tax
Administrators and the Multistate Tax Commission are taking pan in this study along with broad business
representation. All of our organizations will be iking part in this cffort. which initially will look at i
taxes, such as the sales tax, charged for goods and services purchased over the L heth gible or
intangible. Your suppon for this effort will ensure that honcst and frank are di d and lved
Bob Miller. Governor of Nevada Michacl Higl . C HYH
Chatrman, Natioaal Governors' Association Fulton County, Georgia

Presi National Association of

Counties
Michae! E. Box, Majotity Chainnan, Alabama Jeff Welis, Majority Leader
President, National Conterence of State Colorado State Senate

Legistatures Chairman, Council of Suswe Governsrorts

" ]
Mazk Schwartr, Canxil Member Richard M. Ditey. Mayor
Oklahoma City, Oklahoma City of Chicago

President. Natiooal League of Cities President, The U.S. Conference ot mayors

cc: Benate Commerce Committee Members
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Bob Miller Ruymund L Scheppach

Gevernet of Nevsda Exerwive Dieersor
s
MaH of rhe Seaace
Genpge \'. Voiaoneh oo Neorth Coroai Sesces
CGovemnaec of Ohis- Wadingnen. {100 20002312
Vice Chsirrnan Tehphond L1 e 400
May 13, 1997
The Hooorsble Ron Wyden ‘The Honorsble Ciristopher Cox
United States Sematc United States House of Representatives
Room 717, Senate Hant Office Building Room 2402, Dicksen House Office Building
Waskington, D.C. 20510 Washington, D.C, 20515

Dear Senator Wyden and Represeatitive Cox:

We arc writing to cxpress oar oppasition %0 legisladon you have both-inroduced 10 establish &
moratotium on state authority to levy taxes on business activity conducted over the Internet. Although
the Governors agree that the use of the Internes poses substantial challeages for existing tax systems,
we.do not couclude that 5 morstotiumn is the best approach to findiag & just and mutuslly agreesbic

Intetnet. mmmmymmuum«mM As each issue is
resolved, they will move to another topic reiated to electronic comunerce.

WmemmummmHMmm
Wmuhwmdmmhnymdndnmwmmu

m”&ﬁbmWemedmmWkahushwu
the work of the National Tax Associstion 10 ensure that industry is well represented in the joint effort.
A leger from your offices to the Natlonal Tax Associstion including your express wish that indusry
representatives work in good fuith with state tax administrsiors snd represeatatives of Governors, state
legislators, and local governments would be extremely helpful. This would better ensure that the issue
is examined in & timely fashion, that the affected parties all participete, and that appropriste tax
strategies are developed.

Thank you for your coasiderasion in this axser.

20 Chuut™ A.,..t_;

Govuuwmi.m Governor Edwasd T. Schafer

Vics Chair
Camwmnnew Comunittes on Economic Deveiopment
and Commeyce and Cotumerce

c. Seaats Commerce, Science and Transportation Committee
House Commerce Coawnities
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4‘.* ** #Hall of the Staces
» - 444 rfonh Capitol Streer
% »* Washingeon. D.C. 20001-1512
*** Telephone (202) 624-5330

Internet Taxation: Myths and Realities

MYTH: States and localities are looking to the Intemet as a “cash cow” to afford additional
public expenditures.

REALITY: States have lowered their tax revenues each year for the past 4 years, and in
1997 alone, Connecticut, Florida, Georgia, Iowa, Massachusetts, and New York have each
exempted the Internet from taxation. Neither states nor localities are moving to enact new
taxes on the Internet. All levels of government are attempting to do more with less.

MYTH: To ensure that states and local sales taxes are nondiscrimi v, such taxes should not
be imposed on Internet transactions because these sales are like mail order catalogue sales.

REALITY: The goal of a nondiscriminatory sales tax would require that all sales are
treated the same, including “Main Street” retail sales, mail order catalogue saies, and
Internet sales. Today, $4 billion of nearly $150 billion in state sales tax collections are lost
through mail order catalogue sales. The expected explosive growth of the Internet will
doom the sales tax unless a genuinely nondiscriminatory, easy-to-administer sales tax can be
developed with industry.

MYTH: 30,000 taxing jurisdictions will suffocate the Internet’s development.

REALITY: Transactions over the Internet are nearly always taxable on the basis of
the purchaser’s jurisdiction, and transactions take place one at a time. Thus, if any
tax is due on a transaction, it can be easily traced to a single jurisdiction.

MYTH: Smalil businesses hoping to use the Internet to sell their goods or services have
no reliable way of knowing what sales tax is due on a particular sale.

REALITY: Small business are not liable to collect sales taxes on sales made
anywhere but in their home state where they are likely to know the applicable law.
Only companies with operations in more than one state must collect more taxes, and
then only in states where they operate. Only one state, Texas, requires out-of-state
businesses that use a server located within Texas to collect the Texas sales tax.
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Internet Taxation
Myths and Realities

MYTH: States and localities can kill the Internet by seeking 1o tax every transaction that
moves through their jurisdiction. And since the Internet moves products by packet
switching, one never knows what route the material has taken from seller 1o buyver.

REALITY: A bit tax, taxing the flow of bits through the wires of the
telecommunications companies located a jurisdiction, has been discussed by
academics in Europe, but the concept has not been adopted either in the U.S, or
abroad. The U.S. Constitution would prohibit such a tax if a state or locality ever
imposed it since it effectively operates as a border tax, an unfair burden on
interstate commerce.

MYTH: Congressional action is necessary to keep states and localities from imposing
new taxes on the Internet.

REALITY: Since states aren’t enacting new taxes, no moratorium is needed. States
instead have joined a veluntary industry-government effort, led by the National Tax
Association and including local government representatives, to develop mutually
acceptable tax policy to ensure that consistent and administrable tax policy for the
Internet.

MYTH: As soon as a company’s website appears on a computer in another city or siate,
that company may be liable for taxes.

REALITY: U.S. courts have already determined that access to a website in a
jurisdiction does not permit any long arm jurisdiction over the company. The
standard for sales tax jurisdiction is even higher. Based on such precedents, no
company has any rational basis to fear that a state could assert sales tax jurisdiction
merely because its website was accessible there,
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Preparing for Our Economic Future with Fair, Sensible Internet Tax Policy

Introduction

The nation's governors strongly support the development and growth of the Internet. Increased access
to reliable, high-speed communication services is key to job creation and the delivery of more tost-
effective public services. In the near future, Governors expect 1o use the lmemet to deliver a bmad
range of services, including adm:mswnng mmor vehicle regi di It

improving health services through tel bli top shopping for i pcmms.

fees, and environmental permits; and simplifying regmmuon and ehgxblhty for social services and
children's services.

Few areas of public services will not be affected by further devel in tek

technology and the Intemet. For that reason, the governors, at the 1997 winter mesting of the National
Govemors’ Association (NGA), stated their support for a review of “existing tax policies to determine
their effect on telecommunications and the future growth of the industry and to ensure that outdmd
and inconsistent tax treatment does not hinder the growth of * The Govemnors adop
policy, stating “The Governors seek to work with industry to develop tax policy that is consistent,
nondiscriminatory, and easy to administer.” To accomplish this goal, the Governors endorsed the
National Tax A iation (NTA) El ic C Tax project “to review problems in the wxation
of telecommunications and 1o prop di policies that will help states promote fair
competition while ensuring that the telecommunications industry bears its fair share of taxation.” This
joint industry-government effort is the most effective means of finding mutually accepable solutions.
{EDC-21, NGA policy adopted, July 30. 1997}

The Internet has already had a tremendous impact on business, and all evidence indicates that this will
only continue to increase.

*  Advertising on the World Wide Web is expected to reach $446 million in 1997; advertising during
the first half of 1997 experienced a 250 percent increase over the same six months in 1996,

o Internet y i that in Dy ber 2001, 39 percent of users will buy goods and services
on the Web, compared with 25 percent in December 1996,

*  Amazon.com, the largest seller of books over the Internet, posted an increase in sales of 74 percent
in the second quarter of 1997 over the same period in 1996,

* The largest shopping mall on the Web, the America’s Choice Mall, now boasts 1,100 retailers,
targer than the multi Mail of America in Blooming! Mi — the nation’s largest
shopping mall.

WALL OF THE STATES | 343 NOATM CAPITOL STREET | WASHINGTON D.C. 2000K-1572 | 102-624-1100
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e IBM has launched a major marketing effort on “e-business,” with the und ding that nearly
every business will have some use for the Internet and online communications in the near future.

States Are Not Targeting the Internet for Increased Taxation

States are in no way poised to levy any new taxes on the Internet, and have in fact demonstrated the
opposite posture. In the past year, Connecticut, Florida, Georgia, Massach and Washington have
each passed laws removing taxes from the Internet. The California legisl, is currently idering a
bill to roll back taxes on the Internet. A Florida statute removes Internet access fees from the definition
of taxable telecommunication services. In M. b a statute elimi all taxes on Internet
access, online information, and sales over the Internet over the next five years. A Connecticut law also
eliminates taxes over five years, although this law only applies to Internet access charges and online
information charges. The same C icut law alse pts the costs of developing, establishing and
maintaining websites. New York Governor George Pataki lifted New York State taxes on the Internet
by executive order, including taxes on ions taking place over the Internet. In lowa, Govemor
Terry E. Branstad announced that at the start of the next lowa legislative session, he will offer
legislation to exempt Internet access providers from the state sales tax.

Overall, state budgets this past year reflect Governors’ efforts o hold the line on spending, satisfy the
public's desire for a smaller public sector, and prepare for uncertain future federal funding. As
hxghhghted m the April 1997 edmon of The Fiscal Survey of States, states are exercising caution,
proposing P modest tax cuts, and increased budget reserves. Twenty-five
states ded tax reducti and, for the fourth ive year, state have declined
Even with strong, continuing growth in the nation's economy, a commitment to doing more with less
has been a theme for G " budget proposals. The states are not targeting the Internet
for increased taxation.

Federal chi.qlation is Premature and Unnecmary
Ci are idering legislation to address the “problem” of state and local taxes
potenually threatening the future growth and develop of the I Although taxes are
inconsistent from state to state, Governors have not heard evidence of double taxation from
overlapping jurisdictions. The fear that 30,000 taxing jurisdictions could bring down the lmcmet is an
unfounded one. Individual transactions take place between two parties, a buyer and a seller.
Occasionally multiple parties are involved, but it is nearly always a small and manageable number. The
only taxes that could be involved in such a transaction are the taxes of the states and cities in which
those parties are located. In fact, in most cases, the purchaser’s location determines the tax
The that multipi dictions will be taxing single transactions has yet to be
valldaled Before federal legislation is udopted there must be clear evidence of a problem.

As drafted, congressional initiatives would create a p d class of taxpayers whose busi is
conducted in an Internet tax haven. Thisis a far cry from the goal of prohibiting discriminatory taxes,
which the authors of these proposals fi P Individuals with the resources to purchase a
high-speed p | p chem to use the Internet to make purchases that most

Americans make in local stores are not a class of taxpay ding an ption from state sales

taxes. Companies that have converted portions of their business lmo online communications, data
processing, information exchange, and transactions do not need a tax break more than companies
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operating on Main Street America, Equity in state taxes is an important principle that must be
preserved and a decision that should be left to states. A number of states are aiready moving to make
changes in Tow the use of the Internet and online services are being taxed. Faderal action at this time is
unwarranted.

Congrmmnal Proposals wm Severely Erode the State and Local Saies Tax Base
Congressional efforts ly-under. ideration would have.a serious tmpact on state and local tax
systems and could cripple the sales tax, Growth in i use and is d to explod
in the next five to ten years. Estimates by Internet marketing research firms project l}m World Wnde
Web sales wiil be $1.5 triilion by 2002. This growth will lead to unequal and discriminatory tax
treatment in states. Individuals who buy goods and services on Main Street will pay sales and excise
taxes; those who purchase over the Internet will not. This discrimination and lost revenue could lead to
the virtual collapse of state sales taxes over the next ten years, as rate increases needed to ensure stable
sales tax revenues exacerbate the difference between the price of goods in stores versus the price when
sold over the Internet. The sales tax yields 49 percent of total state tax revenues. For all states, but
especially for those nine states without a personal income tax (Alaska, Florida, Nevada, South Bakota,
Texas, Washington, and Wyoming; New Hampshire and Tennessee have no income tax on eamed
income), the sales tax is a critical revenue instrument that must be preserved. States need to work with
the federal government and industry to develop an effective means to adapt the sales tax to an Internet
world, and efforts by Congress 10 equate Internet sales with mail order catalogue sales would likely
doom this effon.

Proposed Legislation Would Unjustly Preempt State and Local Taxing Authority

Current congressional initiatives are str d as broad preemptions of state and local taxing authority,
opening the door to years of costly litigation. State tax codes run into the thousands of pages. Congress
is proposing to protect the majority of state and local taxes from preemption with a page or two of
listed " ptions” to the ium. This is not only naive, it will guarantee years of litigation as
businesses and government struggle to determine which taxes remais in place and which are
preempted. If any legislation is needed, it ought to be written to specify the discriminatory taxes the
authors of proposed in Congress intend to p pt. Vaguely promising to later make a fix by
exempting most taxing authority from the broad so-called moratorium is rash and threatens.the entire
state and local tax base.

g, : "

The period of time for the congressionally pi 2 mini of 5 to 10 years, is far
in excess of the time needed to develop a consensus industry-go: As lained
below, a National Tax Association effort is already underway to develop consensus between mdustry
and govemnment. That effort needs to move forward without federal action to strip states and localities
of tax authority during the negotiati Under p ption, industry would be better served to
negotiate with Congress than states and localities. If federal legislation is needed, the moratorium
period on new discriminatory taxes should be a brief one to two years.

1t is also important to note that none of the initiatives being di d includes a grandfathering of
existing taxes. If enacted, they would result in an immediate loss of revenues to state and local

These would need to be replaced by levies on other classes of taxpayers. This
would immediately distort the equity of state tax systems and should be avoided unless evidence of
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serious discrimination against interstate can be d d. Again, the equity of state tax
systems should be the responsibility of state elected officials: if federal legislation is needed, all efforts
should be made to grandfather existing taxes.

Few State and Local Taxes Affect the Internet

Sales Taxes: Only five stat Alaska, Del. M New Hampshire, and Oregon~-have no
sales tax. The sales tax (including taxes such as gross receipts taxes, which have the same incidence as
a sales tax) makes up 49 percent of state tax revenues. Industry has expressed concem that the goods
and services covered by this tax vary from state 1o state and that the rates levied vary even from city to
city within some states. However, most P and panies that hope to sell goods and
services over the Internet have no liability to collect the sales tax except for sales in their home state. If
companies own property and have employees in more than one state, they are liable to collect sales tax
on sales in those states as well.

There are certain problems with state sales taxes that the National Tax Association project needs to
address. One of these is d ining where a purch is located when a sale is transacted over the
Internet. In the majority of cases, the answer is readily available. When goods are sold and shipped, an
address is clearly available. However, if a service or intangible product is sold, such as software being
downloaded over the Internet, it is more dxfﬁcuk to identify the location of the purchaser. B

most Internet ions are legiti ions and are record:d as business costs,
locating a purchaser should only be a problem for taxpayers seeking tax avoidance. Another is the
difference in what is taxed from jurisdiction to jurisdiction. A third would be to ensure that when
services are sold over the Internet clear definitions are developed to permit an effective exemption for
those services purchased and later resold. This is needed to avoid double taxation.

Tax Policy Should Keep Pace with Changing Technologies

Bit Tax: Fears have been expressed by indusiry representatives that as the digital delivery of a piece of
software is made over zhe lmeme:, states or local jurisdictions may tax the flow of bits through the
wires of the tel panies located within their jurisdictions. A bit tax has been
discussed by academics in Europe, but the concept has not been adopted either in the United States or
abroad. The U.S. Constitution prohibits such a tax, as it effectively operates as a border tax, an unfair
burden on interstate commerce.

Income Taxes: Corporate income taxes account for 4.5 percent of state and local revenues, and the
Internet can pose a problem in derem'umng where income is generamd By facnhtatmg rnpxd and
inter ications, the Intemnet will aid p in sp g their op
around the country and around the world. As products are built and assembled in olher countries, and
when portions of services, such as text proofing or accounting, are done outside the United States, it
becomes increasingly difficult to allocate company profits to geographical locations. The U.S.
Treasury Depaniment is beginning 1o look into these issues. It is likely that the NTA project will
[ ty ider this p for d i Another issue is that in lieu of a corporate
income tax, Michigan and New Hampshire both opemte value added taxes. The impact of the Internet

on these taxes is harder to predict, although proposed federal legislation would p pt them as well.
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Telecommunications Excise Taxes and Internet Access Fees: Another category of taxes is
telecomrmunications excise taxes that vary among JunSdlCllDﬂS but are intended to ensure that each
industry pays its fair tax burden. B the ions industry as well as the Internet is
rapidly changing and developing, the application of this tax is continually being re.examined. In
general, tel ications taxes may, d ding on state law, be imposed on Internet access charges
to the cnd consumer of to In(ernel servxce prov-ders and others providing the Internet backbone or

Cong proposals would specifically preempt this tax. The issue of double
taxnuon can arise in situations where there is a lack of a sale for resale exemption. Rather than
requiring federal preemption, this tax should instead be examined by the joint industry-government
NTA project. Only when industry works with government to develop clear and accurate descriptions of
new technologies and services is tax policy effective.

Business License Taxes: One initiative in the Senate would reform business license taxes that are
generally charged by local gover ithough Washington state has a business and occupational
ficense tax in lieu of a corporate income tax. These taxes are based on the concept of doing business
within a Junsdlcuon As mentioned above, access to a company's website from a city or state other
than the origi 1 ion cannot be idered as a basis to require payment of a business license or
any other tax. The federal proposal would require that a business have a “physical business location”
within a jurisdiction to be required to pay this tax. This is a new legal concept for business licenses that
will have to be described in a committee report and again be subject to litigation. It is not clear what
problem this proposal is addressing, and until it is litigated, it is not clear what impact it will have on
either the Intemet or state and local tax revenues.

States Have a More Thoughtful, Sensible Strategy to Address Internet Taxation

There is no evidence of a major problem of discrimi ¥ taxes hindering the develop of the
Internet. The basis for federal action has not been proven. In fact, the evidence is that states are moving
to lift taxes from the Internet, precisely in accord with the sentiments of the authors of Congressional
proposals. States continually pete with one another for ic and busi develop In this
context, it is likely that more and more states will seek to establish tax pmferences 1o attract more
Internet business.

There is also evxdence that this is a period of rapid growth in using the Internet especially for business
and p Mi ft stated that the speed of technological change on the Intéfnet is so
rapid that three months is considered an “Intemnet year.” With such rapid change, it is difficult to
predict the impact of federal Ieglslauon especially legislation as broadly written as the current

Is. Uni d and are likely when the subject is so volatile.

g

el

Govemors believe a more thoug h is ired, one in which industry and government work
side by side to gauge both the senousness of the problerns and the effectiveness of solutions. Only by
working together can we hope to develop solutions that are open-ended enough to cope with the
changes already on the horizon.

In November 1996, the National Tax Association convened its members—academics, industry
representatives, and government representatives, all working in the ﬁeld of taxatmn—«-to discuss the

ion of el i At the close of the ing, the d d to pursue a joint
effort to create i and fair of el i At the 1997 winter meeting of the
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National Governors' Association, Utah Governor Michael O. Leavitt introduced a resolution 1o endorse
this NTA effort, and it was adopted unanimously.

A number of meetings of the NTA Electronic Commerce Tax project have been held in 1997 2
January meeting in Chicago, a March meeting in Tampa, Flonda. and a May meeung in Washington,
D.C.’Finally, on September 4, i ifiéeting of the board of ei industry rep ves and eigh
government representatives was held in Washmgton, where auendees agreed to the prelxmxmry project
description.- The next ing-is set for N ber- 12 4n Chicago; and are pi d in San
Jose, California, in Decem’ocr and Washington, D.C.. in January. The first issue m: NTA project will

ddress is the ion of ions that take place on the Imemet A drafting comrmmee has been
appointed. and its members intend to raise prelimi for di ion at a N ber 12
meeting. They intend to release a draft proposal in January containing elements of a solution for
discussion in the spring, and hope to have a general consensus paper completed by fall 1998. National

experts in state and locat ion and in tel ions and the Internet are involved. A list of
industry organizations participating in the effort is hed. The following org ions of state’ and
tocat elected officials are also taking pan:

National G ' A

National C of State Legisk

National Association of Counties
National League of Cities
The U.S. Conference of Mayors
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STEERING COMMITTEE BUSINESS REPRESENTATIVES:
NTA ELECTRONIC COMMERCE TAX PROJECT

American Electronics Association (AEA)__
Mary Jane Egr (Coopers & Lybrand)
Jeffrey McMillen (AEA)

Association Of Online Professional
David McClure

COMMERCENET

Kaye Caldwell

C ittee On State Taxation (COST)
Jim Eads (AT&T)

Jeffrey Friedman

Kendall Houghton

Direct Marketing Association
Robert Levering

Financial Institutions State Tax Coalition
(FIST)
Fred Ferguson

Information Technology Association Of
America (ITAA)

Carol Cayo

Pat Hunnicutt (IBM)

Institute For Professionals In Taxation
(IPT)

Robert S. Goldman (Vickers, Madson &
Goldman)

I ive Services Associati
Bruce Reid (Microsoft)

Media Tax Group

Jim Schroeder (The Th Corporation)
Chris Baldwin (Gannett Co., Inc.)

Ken Silverberg (Nixon, Hargrave, Devans &
Doyle LLP)

National Cable Television A
(NCTA)

Teresa A. Pitts

Lisa Schoenthaler

Sty Puhlich A dads,
¥

Mark Nebergall

Tax Executives Institute (TEI)
Timothy McCormally

United States C: ions A th

(USCA)

Scott Brian Clark

Price Waterhouse

Andy Ottinger (US West)

‘Wall Street Tax Group

An Rosen (McDermott Will & Emety)

‘Wireless Tax Group
Keith Collard (Commnet Cellular)
Robert Landau (Bellsouth Corporation)
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FOR IMMEDIATE RELEASE

October 28, 1997 (145-97)
Contact: Becky Fleischauer 202/624-5364

Governors Step Up Efforts to Urge More Responsible, Fair Internet Tax Legislation
Wuhmgtoml)c—mmmammmmpmgweﬂmumwmmmmpmmnbhﬁth
Several g mayors and county executives will meet with key members of Congress this week to
vmmmwmmmﬂmuﬂmmtwmwmgmmwm
“Some in Congress are pushing protections for one segrment of industry at the expense of Main Street business and other
taxpayers,” said NGA Chairman Ohio Gov. George V. Vainovich and Vice Chairman Delaware Gov. Thomas R. Carper.
*State and local governments are in 1o way polsed o Jevy new taxes on the Intemnet. In fact, this year alone seven states have
even paused isws that remove taxes from the Internet. We are meeting with members of Congress this week to drive home the
point that any legisistion preempting existing state and local taxes is premature, unnecessary, and creates a protected class of
taxpayers at the expense of Main Street business and other taxpayers. The tax inequity created by these proposals would spark
a virnal collapse in state and local sales tax bases.”

Gomnonmcommmdwmungﬂmmuxmhmmmubmmmmhmdzcmmﬁcmm&my

d access to reliabl hi;h-spudcommncnwnummukeyw;obmmonmdd:hvaryofmorcm
cffective public services. Governors in many states are working 10 develop ways to wse the Internet to deliver a
broad range of citizen services, but they believe the consequences of proposed legislation should be a wake-up call for
mare thought, deliberation, and debate.

Currently, about 50 percent of total state and local tax revenues are generated by a sales tax, In the very near future, most
Americans will be purchasing goods over the Intemet, circumventing state sales taxes at the expense of Main Steet
businesses and other taxpayers. A recent report by an Intamet marketing research firm projects that World Wide Web
sales will be $1.5 trillion by 2002. This kind of sales explosion has the potential to seriously erode state and local tax
bases and devastate rural America.

Governors believe the goal of any legislation should be tax faimess. Federal legisiation should not cremts a
p d class of taxpayers at the expense of businesses and other 1axpayers. Choosing to give the nation’s premier
growth companies a wx break is not the solution most taxpayers would suggest to address unsubstantiated concerns
about state and local taxes on the Intemnet.

As-our nation moves from & fy besed wtmmdmfanmn-basedm govemors beliove
weshomdhenkmmeme:hﬂwrummnlupspu “The formulation of Internet tax legisiation warrints &
thoughfisl, deliberate approach like the National Tax Associaton effort.” said Govs. Voinovich and Carper. “The Natoaal
TuAsmanmapmfmwulmmofummmm.my government, and acadernia, is making important

2 MOTS CoNSistent state tax of electronic commerce. Using this neutral forum, NTA expects to
conmlaencmmmdmmﬂbeuwdunn&lbﬂﬂmbyfuﬂlm This is not a time for federal legislation—it is
nm!u&mm“mb@dmg“m“y“m&n@mdmﬁmpb&k“ﬂwm
and industry 10 complete this important work together.”

—=ENDw

Note: NGA news releases are available on the World Wide Web st hap:/iwww.nga.org.
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TELECOMMUNICATIONS TAXATION (Resolution®)

axisting services. As & result, stas tax sysems, peimarily in an age of manufacturing
industries and in & period of Jocul or teglonal, regulsted, wtilitios,
wrs oftien illequippad i respond 10 these changos.
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