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Mr. McCAIN, from the Committee on Commerce, Science, and
Transportation, submitted the following

REPORT
together with

ADDITIONAL VIEWS

[To accompany S. 2279]

The Committee on Commerce, Science, and Transportation, to
which was referred the bill (S. 2279) “A Bill to amend title 49,
United States Code, to authorize the programs of the Federal Avia-
tion Administration for fiscal years 1999,2000, 2001, and 2002, and
for other purposes”, having considered the same, reports favorably
thereon with an amendment (in the nature of a substitute) and rec-
ommends that the bill (as amended) do pass.

PURPOSE OF THE BILL

The purpose of S. 2279, as reported, is to provide a four-year au-
thorization for the majority of the programs of the Federal Aviation
Administration (FAA), including the Airport Improvement Program
(AIP).1 The bill also includes various provisions to improve avia-
tion safety, security, and system capacity, to enhance competition
and service in the aviation industry, and to address the issue of
commercial air tour flights over national parks.

1 The Research, Engineering and Development (RE&D) programs have already been author-
ized for fiscal year (FY) 1999 by separate legislation that was signed into law on February 11,
1998.
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BACKGROUND AND NEEDS

Titles I through V of the bill reaffirm the commitment of the
Committee to ensuring that the U.S. continues to have the safest
and most efficient air transportation system in the world. They re-
authorize for four years the major programmatic areas within the
FAA, which are divided into operations, facilities and equipment
(F&E), research, engineering, and development (RE&D), as well as
the AIP. Title VI addresses Committee concerns with the need to
ensure that the airline industry remains competitive and that
small communities receive air service. Title VII incorporates legis-
lation to address air tour operations over our National Parks.

FAA AND AIP REAUTHORIZATION (TITLES I-V)

The FAA is responsible for ensuring the safety, security, and effi-
ciency of civil aviation, and for overseeing the development of a na-
tional system of airports. The AIP provides grants to fund the cap-
ital needs of the nation’s commercial airports and general aviation
facilities. Funding for most of the FAA, and all of the AIP, derives
from the Airport and Airway Trust Fund (aviation trust fund),
which was created by the Airport and Airway Development Act of
1970, primarily as a capital account to build our nation’s aviation
infrastructure. Over the years, the aviation trust fund has been
used to a limited extent to fund the operations (e.g., personnel) of
the FAA. According to the Congressional Budget Office (CBO), the
uncommitted trust fund balance will be $9.185 billion by the end
of fiscal year 1999, and grow to $30.732 billion by the end of fiscal
year 2003. The balance will grow even larger in the out years.

The broad range of critical activities the agency undertakes in-
cludes controlling air traffic across vast volumes of airspace, ensur-
ing that pilots and aircraft mechanics are properly trained, devel-
oping technologies to detect potential security threats, and monitor-
ing the design and production of aircraft, and certifying and mon-
itoring our nation’s air carriers.

It is important to note that legislation to reauthorize the AIP es-
tablishes contract authority for the program. Without the contract
authority in place, the FAA cannot distribute airport grants, re-
gardless of whether an AIP appropriation is in place. Most re-
cently, the Federal Aviation Reauthorization Act of 1996 changed
various aspects of the AIP and extended it until the end of fiscal
year 1998.

AIRLINE COMPETITION AND AIR SERVICE (TITLE VI)

Over the last several years, there has been growing concern
within the Committee over airline competition and service. The
Committee has held numerous hearings, taking testimony from a
wide variety of witnesses. The Committee members likewise have
engaged in lengthy discussions on the impacts of deregulation on
small communities, airfares, the ability to serve specific cities, and
the impact of limitations on operations at four major airports. Avia-
tion competition has become a key issue and important policy goal,
given rising airfares in certain markets, the relative lack of new
low fare competition, and the announced alliances among the major
air carriers.
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Network carriers, with numerous code-sharing relationships with
smaller carriers, are able to aggregate traffic at large hubs, giving
them the ability to increase frequencies to many communities that
could not support point-to-point nonstop service. New entrant car-
riers generally have entered the medium to large markets, provid-
ing nonstop services different from the hub networks. Not all of
these carriers have been successful over the years—new entrants
have failed, as have carriers such as Eastern, Pan Am, and Braniff.

Overall, according to analyses conducted by the Department of
Transportation (DOT) and others, airfares have fallen since deregu-
lation. The General Accounting Office (GAO) reported in October of
1996, however, that barriers exist that thwart the ability of car-
riers to provide new service at airports that are limited by slot con-
straints, and that market entry barriers, such as perimeter rules
prohibiting flights at airports that exceed a certain distance, also
impede competition and entry. The GAO noted that the DOT had
not exercised its statutory authority provided for under the 1994
FAA reauthorization legislation that gave the DOT the ability to
grant exemptions from the High Density Rule that are in the pub-
lic interest and if “circumstances” are “exceptional.” Over the last
several months, the DOT has granted slot exemption requests
under the 1994 statute to provide more access to New York’s
LaGuardia and Chicago’s O’Hare airports. The Committee believes
that the DOT’s actions to grant the exemptions will provide new
access for communities to these airports.

The foregoing concerns prompted the Committee to take action in
Title VI of the bill to improve the state of competition in the airline
industry.

AIR TOUR FLIGHTS OVER NATIONAL PARKS (TITLE VII)

Legislation (S. 268) was introduced in 1997 to curb the harmful
effects of excessive aircraft overflights of national parks. In re-
sponse, the Administration empaneled a National Parks Over-
flights Working Group to develop a plan for instituting flight re-
strictions over national parks. Environmentalists, general aviation
and air tour industry representatives, and Native American rep-
resentatives constitute the membership of the working group. The
group produced a consensus proposal on overflights at the end of
1997, which includes a recommendation that the group endorse leg-
islation that encapsulates the agreement.

In cooperation with the Committee, as well as the House Trans-
portation and Infrastructure Committee, air tour industry rep-
resentatives, environmentalists, and Native American representa-
tives were able to agree on a legislative package to embody the
working group’s consensus agreement. That package is contained
in Title VII of the bill.

LEGISLATIVE HISTORY

On May 13, 1997, the Aviation Subcommittee held the first of
several hearings on competition in the airline industry. As with
most of the hearings, witnesses included representatives of the
DOT, the GAO, small and large airlines, unions, and smaller com-
munities. On October 28, 1997, the full Committee held a hearing
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that focused on legislation introduced by Senator McCain on Octo-
ber 29, 1997, S. 1331, the Aviation Competition Enhancement Act
of 1997, and on a bill introduced by Senators Frist, Lott, and
Thompson on October 31, 1997, S. 1353, the Air Service Improve-
ment Act of 1997. Both S. 1331 and S. 1353 were referred to the
Committee after introduction. The Aviation Subcommittee contin-
ued its examination of these issues by holding hearings on April 23
and June 4, 1998, on the DOT’s proposed competition guidelines
and on the major airlines’ proposed alliances. On April 22, 1998,
Senators Ford, Rockefeller, Dorgan, Hollings, and Harkin intro-
duced S. 1968, the Air Service Restoration Act, which was referred
to the Committee. The Committee has taken testimony as part of
a number of hearings on the problems of service to small and me-
dium-size communities.

On July 31, 1997, the Full Committee held a hearing on national
parks overflights. Testimony was heard from the FAA, the National
Park Service, air tour operators, and environmental interests on S.
268, the National Parks Overflights Act of 1997, legislation intro-
duced by Senator McCain on February 5, 1997, to promote safety
and quiet in national parks. Senator Akaka introduced related leg-
islation, S. 291, the National Parks Airspace Management Act of
1997, on February 7, 1997. Both S. 268 and S. 291 were referred
to the Committee after introduction.

On February 12, 1998, the Aviation Subcommittee held a hearing
on reauthorization of the AIP. The subcommittee heard testimony
on legislative proposals offered by representatives of the aviation
industry, including large and small airports, the airline industry,
and state aviation officials. On April 30, 1998, the Aviation Sub-
committee held another hearing and took testimony from Adminis-
trator Jane Garvey on the Administration’s legislative proposal to
reauthorize the FAA, including the AIP.

On July 9, 1998, Chairman McCain and Senator Gorton intro-
duced S. 2279, the National Air Transportation System Improve-
ment Act of 1998, which was referred to the Committee.

On July 9, 1998, the Committee met in the first of two open exec-
utive sessions to consider S. 2279, and amendments thereto. Also
on July 9, Senator Gorton offered an amendment to increase the
cap on passenger facility charges (PFCs) by one dollar and to im-
pose tighter criteria on all PFC-funded projects, but the amend-
ment was defeated by a roll call vote. No further action was taken
on the draft bill on July 9.

On July 14, 1998, the Committee met again in executive open
session and resumed consideration of amendments to S. 2279. Sen-
ators Stevens (naming the bill in honor of Senator Ford), Frist (re-
gional jet study), Kerry (whistleblower protection for airline em-
ployees), Wyden (review of airline joint agreements), and Breaux
(use of previously completed environmental reviews to satisfy new
requirements) each offered separate amendments to the draft bill,
all of which were adopted by voice vote. Chairman McCain and
Senator Gorton offered a manager’s amendment that provided tech-
nical clarifications and increased the authorization level for the air
service pilot program, and it was adopted by voice vote. An amend-
ment offered by Senator Dorgan to give the Secretary of Transpor-
tation authority to compel interline and joint-fare agreements be-
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tween air carriers under certain circumstances was defeated by a
roll call vote. Senator Ford offered a second degree amendment to
Senator Wyden’s amendment to remove a provision in the bill re-
garding slots at O’Hare Airport, but it was defeated by a roll call
vote. S. 2279, with an amendment in the nature of a substitute,
was ordered to be reported favorably without objection. The sub-
stitute included agreed upon amendments by Senators Stevens (in-
crease in cargo entitlement; prohibition on PFCs for travel in Alas-
ka on small aircraft), Snowe (broadening market practices study to
include exclusive dealing arrangements), and Burns (GAO study on
access to airports).

SUMMARY OF MAJOR PROVISIONS

As reported, S. 2279 would authorize the operations, F&E, and
AIP accounts of the FAA for the next four fiscal years. The bill
would make several substantive and technical amendments to the
AIP. The bill also includes a variety of provisions to enhance and
improve aviation system safety, security, efficiency and capacity.

To promote competition and quality air service, the bill would do
the following: establish a four-year program to facilitate the initi-
ation and development of air service for small communities; require
the DOT to review marketing practices of air carriers that may in-
hibit the availability of quality, affordable air transportation serv-
ice to small and medium-sized communities; provide authority for
slot exemptions at high density airports for nonstop regional jet
service; provide 12 new daily commuter slots at Ronald Reagan
Washington National Airport for service to small and medium-sized
markets within the 1,250-mile perimeter at the airport; require the
DOT to grant limited exemptions to the perimeter rule at Reagan
National Airport, as well as 12 new daily air carrier slots, to enable
carriers to provide nonstop service beyond the perimeter; and allow
the DOT to issue 100 slots at Chicago’s O’Hare Airport.

The national parks overflights provisions of the bill would re-
quire that commercial air tour operators, in order to conduct oper-
ations over a national park, must conduct the tours in accordance
with the air tour management plan (ATMP) for that park. The FAA
and the National Park Service (NPS) would work together to de-
velop such plans for the conduct of commercial air tours over indi-
vidual national parks. Commercial air tour operators would have
to apply for authority to conduct operations over a park, and the
FAA would prescribe operating conditions and limitations for each
commercial air tour operator.

ESTIMATED COSTS

In the opinion of the Committee, it is necessary under paragraph
11(a)(3) of Rule XXVI of the Standing Rules of the Senate to dis-
pense with the requirements of paragraphs 11(a)(1) and (2) of the
Rule and section 403 of the Congressional Budget Act of 1974 in
order to expedite the business of the Senate.
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REGULATORY IMPACT STATEMENT

In accordance with paragraph 11(b) of Rule XXVI of the Standing
Rules of the Senate, the Committee provides the following evalua-
tion of the regulatory impact of the legislation:

NUMBER OF PERSONS COVERED

In Title I, the new authorizations for an air safety and security
program (Sec. 101), and an airport security program (Sec. 105) may
slightly expand the number of persons or airports subject to addi-
tional safety regulation, but only if those persons or airports choose
to become involved in those programs.

In Title II, the innovative airport financing program (Sec. 202)
establishes a voluntary program that may expand by 10 the num-
ber of airports subject to additional regulation, but only if those
airports choose to become involved in that program.

In Title V, numerous operators of cargo aircraft would be subject
to additional regulation by the requirement for the installation of
collision avoidance systems on cargo aircraft (Sec. 502). A large
number and variety of aircraft operators (primarily all air carriers
and businesses with jets) would be subject to additional safety reg-
ulation by the requirement that most turbojet-powered aircraft be
equipped with emergency locator transmitters (Sec. 504). Numer-
ous federal employees would enjoy additional legal protections by
the restoration of authority for them to seek redress when retali-
ated against for whistleblowing (Sec. 515). Similarly, thousands of
employees of the airlines and their contractors would enjoy new
statutory whistleblower protections (Sec. 519); however, all airlines
and their contractors would be subject to the constraints of the new
protections.

In Title VI, the voluntary programs designed to improve small
community air service (Secs. 602 and 603) may modestly expand
the number of airports or communities subject to additional regula-
tion, but only if those airports or communities choose to become in-
volved in those programs.

In Title VII, commercial air tour businesses that currently oper-
ate over national parks where there are no flight restrictions would
be subject to new ATMPs (Sec. 702). This requirement will affect
only commercial air tour companies, which are already subject to
extensive federal aviation regulations.

ECONOMIC IMPACT

Title I would authorize (for FAA operations, F&E, and AIP) total
appropriations of $10.171 billion for fiscal year 1999, $10.448 bil-
lion for fiscal year 2000, $10.738 billion for fiscal year 2001, and
$11.036 billion for fiscal year 2002. While funding for these pro-
grams is substantial, it should not have an unexpected inflationary
effect on the domestic economy.

In Title II, the innovative airport financing program (Sec. 202),
the flexible local matching share for small airports (Sec. 203), the
flexible pavement design standards for nonprimary airports (Sec.
205(j)), and the requirement for prioritization of discretionary grant
projects (Sec. 208) would lead to more efficient and effective use of
federal grant monies for the airports affected by those provisions.
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The authority for airports to waive PFCs for small charter oper-
ations to small communities (Sec. 205(i)) would reduce consumer
travel costs for the affected routes, as would the prohibition on
charging PFCs to persons flying within Alaska on small aircraft
(Sec. 205(h)).

In Title III, the authority for the FAA to enter into severable
service contracts for periods crossing fiscal years (Sec. 301) would
reduce agency administrative work and thereby result in cost sav-
ings to the government. The amendments to the aviation insurance
program (Sec. 307) would allow participating air carriers to get
prompt payment insurance, which may increase business for insur-
ance companies and protect the economic well-being of insured car-
riers that suffer losses.

In Title V, the requirement that cargo aircraft install collision
avoidance systems may cost the air cargo industry $160 million
over 20 years, according to a very preliminary estimate by the FAA
(Sec. 502); however, by helping to prevent midair collisions, many
millions of dollars and human lives may be saved. The requirement
for virtually all turbojet-powered aircraft to install emergency loca-
tor transmitters (Sec. 504) may cost affected operators of such air-
craft approximately $36 million, according to preliminary estimates
by the FAA; however, significant amounts of money and many lives
may be saved by enabling rescuers and accident investigators to lo-
cate downed aircraft more quickly.

In Title VI, the programs designed to improve small community
air service (Secs. 602 and 603) involve spending modest amounts
of money that may yield substantial indirect benefits to local econo-
mies if air transportation is improved, as well as increase receipts
in federal ticket tax revenues. Opportunities for air carriers to take
advantage of slot and perimeter rule exemptions (Secs. 606-608)
would produce economic savings to consumers and businesses,
which would be enhanced if airfares are reduced, as the GAO has
suggested will occur if slots and perimeter rules are eased.

PRIVACY

This legislation would not have any adverse impact on the per-
sonal privacy of the individuals affected.

PAPERWORK

In Title I, the air safety and security program (Sec. 101), and the
airport security program (Sec. 105) may generate small amounts of
administrative paperwork in association with federal selection and
oversight of voluntary participants. The reprogramming notifica-
tion requirement (Sec. 104) would result in an insubstantial in-
crease in paperwork because the FAA is already required to report
reprogramming activities to the appropriations committees.

In Title II, the innovative airport financing program (Sec. 202)
may generate relatively small amounts of administrative paper-
work in association with federal selection and oversight of vol-
untary program participants. The requirements for the FAA to pre-
pare one report on efforts to implement capacity enhancement (Sec.
207), and for the DOT to provide public notice before issuing an
airport grant assurance waiver (Sec. 209), would result in some in-
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crease in paperwork for the government to satisfy those respon-
sibilities.

In Title V, small amounts of additional paperwork for the FAA
would result from each of the following requirements: initiation of
rulemakings on runway safety areas and precision approach path
indicators (Sec. 503); promulgation of regulations to require emer-
gency locator transmitters on more aircraft (Sec. 504); report on a
plan to implement the Wide Area Augmentation System (Sec. 510);
reissuance of the notice applicable to Alaska air guides (Sec. 511);
establishment of a human factors oversight committee (Sec. 513);
response to National Research Council recommendations on air
traffic control automation (Sec. 513); and reports on modernization
of the oceanic air traffic control system (Sec. 516) and on the air
transportation oversight system (Sec. 517). A relatively small
amount of additional paperwork would be generated for the DOT
Inspector General for its validation of the FAA’s cost accounting
system (Sec. 514). Paperwork would be significantly reduced for
airports and the FAA by allowing airports to utilize completed en-
vironmental assessments or impact statements for new projects, as
appropriate (Sec. 518). Additional government (Department of
Labor) and private sector paperwork would be generated by any
complaints filed by airline employees alleging employer retaliation
for whistleblowing (Sec. 519), but the number of such complaints
filed under similar whistleblower statutes has been very low.

In Title VI, the programs designed to improve small community
air service (Secs. 602 and 603) may result in small amounts of ad-
ministrative paperwork in association with federal selection and
oversight of voluntary program participants. Applications for slots
and for perimeter rule exemptions (Secs. 606-608) may generate an
insubstantial amount of paperwork for the DOT and any operator
seeking to take advantage of these pro-competitive opportunities.
Major air carriers that propose domestic alliances would be sub-
jected to a relatively insignificant amount of additional paperwork
associated with the required DOT review of joint venture agree-
ments (Sec. 610). The DOT’s regional jet study (Sec. 611) and the
GAOQO’s small airport study (Sec. 612) may result in modest amounts
of additional government paperwork.

In Title VII, new requirements associated with regulating com-
mercial air tours over national parks and developing air tour man-
agement plans would result in a relatively small amount of addi-
tional paperwork for the government and the affected air tour oper-
ators (Sec. 702). The FAA report on the effects of proposed park
overflight fees would result in a small amount of additional paper-
work (Sec. 705).

SECTION-BY-SECTION ANALYSIS

Section 1. Short title; table of contents

Section 1 cites the title of the bill as the “Wendell H. Ford Na-
tional Air Transportation System Improvement Act of 1998.” This
section also contains a table of contents for the bill, as reported.
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Section 2. Amendments to title 49, United States Code

Section 2 provides that references in the bill to sections or provi-
sions in the law are considered to be sections or provisions of title
49, United States Code.

TITLE I—AUTHORIZATIONS

Section 101. Federal Aviation Administration operations

Section 101 would provide authorizations for the FAA Operations
account for fiscal years 1999, 2000, 2001 and 2002. In FY 1999,
funding for FAA operations is proposed to increase from the FY
1998 level by about 5.4 percent to $5.6 billion. For the three re-
maining fiscal years, the authorization levels would increase at the
expected rate of inflation.

In an effort to address the problem of bird ingestions into aircraft
engines, this section would authorize funds for wildlife mitigation
programs and surveys.

Funds would also be authorized to support a safety and security
management program to provide training for aviation safety per-
sonnel, concentrating on representatives from countries that are
not in compliance with international safety standards, but are try-
ing to improve. The FAA would use open and competitive proce-
dures to conduct the site selection.

The Committee expects the FAA to continue to support the Gen-
eral Aviation and Vertical Flight program within the agency. The
FAA has begun the process of revising its policies and procedures
to make more effective use of the capabilities of rotorcraft. The
Committee is optimistic that the air traffic control system in the
future will be able to provide dispatch reliability, or instrument
flight rules (IFR) capability, for both helicopters and the newest
rotorcraft technology—tiltrotor aircraft. The Committee anticipates
that the FAA will revise its existing terminal instrument proce-
dures (TERPS) and IFR regulations and procedures to facilitate the
takeoff, flight and landing of helicopters and tiltrotor aircraft.

The Committee also expects the FAA to continue working with
the aviation industry and community in the effort to reduce the
fatal accident rate. To that end, the FAA should sponsor an annual
summit of leaders from the government and industry to address
the most critical safety issues.

Over time, the FAA has invested substantial resources in the de-
velopment and maintenance of a large number of data bases. Re-
sponsibility and control over these data bases are not centralized,
however. Instead they are spread among the agency’s lines of busi-
ness and other organizational elements that are the prime users of
the data collected, and there is little agency-wide data integration.
Consequently, the FAA may have become “data rich and informa-
tion poor.”

Accordingly, the Committee believes that change is needed. The
FAA should develop a data management plan that leads to: opti-
mized data sharing among organizational elements; better control
over the costs of data base management; the capability to review
and analyze data on a subject as well as a functional basis; and en-
hanced capability of senior management to resolve time-critical
questions and issues that may cut across agency organizational ele-
ments.
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A report on the progress toward the development of the plan
should be made to the Committee not later than six months from
the date this bill is enacted into law.

The Committee is also aware that the safety inspection process
is a critical component of improving safety. The process includes
many facets, including inspection and enforcement. The Committee
wants to ensure that the FAA has the resources needed to inspect
and enforce. The GAO has noted that legal resources are a key
component of the process and that those needs should be consid-
ered by the Administrator.

Section 102. Air navigation facilities and equipment

Section 102 would provide authorizations for the FAA’s F&E ac-
count for fiscal years 1999, 2000, 2001, and 2002. For FY 1999,
$2.13 billion is proposed for the F&E budget. For the three remain-
ing fiscal years, the authorization levels would increase at the ex-
pected rate of inflation. Also, this section would reauthorize at least
$30 million annually for the FAA to purchase precision instrument
landing system equipment to meet the FAA’s precision approach
requirements and specifications. Because of the often confusing
ways in which the agency makes reference to the costs of major
ATC projects, this section would also require the FAA to establish
cost estimates based on the life cycle of projects estimated to cost
more than $50 million.
Section 103. Airport planning and development and noise compatibility planning

and programs

Section 103 would extend the contract authority through FY
2002 for Airport Improvement Program (AIP) grants. This section
would also extend the authority to make AIP grants from the Air-
port and Airway Trust Fund through FY 2002. The AIP account
would be authorized at a level of $ 2.41 billion in FY 1999, with
increases through FY 2002 as permitted under the most recent
budget resolution. Without these extensions of authority, federal
airport grants could not be made after September 30, 1998.

Section 104. Reprogramming notification requirement

Section 104 would require the FAA to notify the authorizing com-
mittees of the Senate and House prior to reprogramming amounts
authorized for the operations, F&E, or AIP accounts.

Section 105. Airport security program

Section 105 would authorize the FAA to carry out at least one
project to test and evaluate innovative airport security systems and
related technology, including explosive detection systems in an air-
port environment. Not less than $5 million would be authorized to
be spent from the AIP discretionary fund for this program. The
Committee anticipates that an open competition will occur for the
site selections for the program.

Section 106. Contract tower program

Section 106 would authorize the appropriation of such sums as
may be necessary to carry out the Federal contract tower pilot pro-
gram under section 41747.
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TITLE II—AIP AMENDMENTS

Section 201. Removal of the cap on discretionary fund

Section 201 would repeal the provision that imposes a $300 mil-
lion “cap” on the discretionary fund. Under current law, if the
amount of money in the discretionary fund exceeds $300 m11110n
the excess funds are equally divided among small airports, noise-
related programs, and the Military Airport Program (MAP). Re-
pealing this provision would increase the amount of discretionary
funds available to the FAA for grants for major airport capacity
projects.

The cap was created at a time when the AIP funding level was
not expected to exceed $1.5 billion. With the higher AIP funding
levels that are expected in the next few fiscal years ($1.7 billion or
greater), this provision would have the unintended effect of chan-
neling disproportionate amounts of money to small airports, noise
programs, and the MAP. While those are important programs, the
Committee believes that the FAA should fund discretionary
projects based on objective, merit-based criteria developed to im-
prove and enhance the safety, security, and capacity of the entire
national airport system.

Section 202. Innovative use of airport grant funds

Section 202 would codify an existing innovative airport funding
program, remove the program’s expiration date, and expand the
number of projects eligible for the program from 10 to 20. The Fed-
eral Aviation Reauthorization Act of 1996 authorized a demonstra-
tion program to permit the FAA to make grants of AIP funds for
up to 10 projects to test and evaluate the following three innovative
financing mechanisms or techniques: payment of interest, credit
enhancements (such as municipal bond insurance), and flexible
non-federal matching requirements. The Committee is encouraged
by the types of projects included in the first 10 projects. The exten-
sion is intended to provide other airports an opportunity to partici-
pate.

Section 203. Matching share

Section 203 would allow small airports to fund AIP projects uti-
lizing a more flexible matching share ratio. Instead of the strict 90-
percent federal/10-percent local matching share requirement for
each project, the match requirement would be modified to one that
allows not more than a 90-percent federal share for all projects at
airports other than medium and large hubs.

Section 204. Increase in apportionment for noise compatibility planning and pro-
grams

Section 204 would increase the amount of AIP funds allocated to
the noise set-aside. The apportionment from the discretionary fund
for grants for airport noise compatibility planning, and for carrying
out airport noise compatibility programs, would increase from 31
percent to 35 percent.

The Committee expects the FAA to allocate noise mitigation
money based on need and appropriate merit-based criteria, such as
the number of individuals impacted, the degree of noise impact,
and other relevant factors, including whether an airport is high
density and would receive additional traffic as a result of this bill.
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Section 205. Technical amendments

Section 205 would make numerous technical changes to improve
the implementation of the AIP program, and to correct inadvertent
errors due to amendments and recodification changes to title 49.

Subsection (a) would amend the entitlement fund provision (sec-
tion 47114) to correct a reference to a now repealed provision of
title 49 (section 47117(e)(1)(C)). The original intent was to allow
the use of state-apportioned funds at certain “grandfathered” air-
ports in Alaska and at all public airports in Puerto Rico. The re-
vised language is more flexible in that it not only restores the in-
tent of the statute with respect to Puerto Rico, but also allows the
use of the funds for any public airport in Alaska. It also amends
the section to allow state apportioned funds to Hawaii to be used
on primary airports. Normally such funds are restricted to use at
nonprimary airports. However, unlike most states, Hawaii does not
have a broad range of airport types and activity levels.

Subsection (b) would amend section 47114(e) to restore the
meaning of the provision prior to recodification of title 49 in 1994.
Section 47114(e) provides a method of apportioning funds for air-
ports in Alaska that historically has been interpreted as authoriz-
ing a supplemental apportionment, not an alternative apportion-
ment as the recodification characterized it. Currently the supple-
mental apportionment amounts to approximately $10.6 million an-
nually and is available to nonprimary airports and certain grand-
fathered airports in Alaska. This section would further amend
47114(e) to provide greater flexibility by allowing the funds to be
used at any public airport in Alaska.

Subsection (c) would repeal a 110 percent limitation on the sup-
plemental apportionment to any single commercial airport in Alas-
ka. The intent of the provision has been unclear and its implemen-
tation has caused confusion. In the interest of providing greater fi-
nancial flexibility to Alaska in the use of the supplemental appor-
tionment, the limitation is removed.

Subsection (d) would amend the definition of the discretionary
fund to remove the portion of the fund known as the “small hub
fund” and add the monies from that fund to the small airport fund.
This change would put the small hub fund in a more appropriate
place because its funds are derived from the same source (i.e., AIP
funds not apportioned to large and medium hub airports because
they collect PFCs) and have similar restrictions.

Subsection (e) would add a new paragraph to section 47108 that
provides that a multi year development project at a primary airport
that is funded through a multi year agreement would retain eligi-
bility for funding to complete the project even if the airport loses
its status as a primary airport. Such a project would be eligible for
discretionary funds, subject to funding availability. Projects in this
circumstance are relatively low-cost and few in number; however,
this provision will help avoid potential for default or abandonment
of projects resulting from changes in airport status beyond the con-
trol of the sponsor.

The FAA reportedly plans in the near future to revise its admin-
istrative guidance for the designation of reliever airports. Such a
revision would tighten the eligibility criteria. According to the
agency, there are 22 privately-owned airports that now qualify for
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federal aid as reliever airports. Subsection (f) would grandfather
these airports into the program so that they may remain eligible
for federal aid and continue to play an effective role in the national
airport system.

Subsection (g) would remove projects at reliever airports from eli-
gibility for letters of intent (LOI) under section 47110(e). With this
ilgllnge, only projects at primary airports would be eligible for

S.

Subsection (h) would amend current law to prohibit an airport
from charging a PFC for any passenger traveling in Alaska aboard
an aircraft with fewer than 20 seats.

Subsection (i) would codify a current regulation (14 C.F.R.
158.11) that allows public airport operators to waive PFC collec-
tions for certain classes of air carriers, such as air taxis, provided
that each class constitutes no more than 1 percent of the total
number of passengers enplaned annually at the airport at which
the PFC is imposed. This section also provides the Secretary the
authority to expand the current regulation so that primary airports
can take advantage of PFCs, but not adversely affect air service to
isolated communities like many in Alaska, with few or no alter-
natives to air travel.

Subsection (j) would amend the provisions of Subchapter II (Sur-
plus Property for Public Airports) of chapter 471 to restore the
original intent of the provisions prior to the recodification of title
49. Subchapter II is the restatement of section 13(g) of the Surplus
Property Act of 1944. This section restores the use of the terms
“convey” or “conveyance” instead of “gift.” Also, this section ex-
pressly provides that priority consideration is given to requests
from public agencies for surplus government property to be used
for public airport purposes.

Subsection (k) would increase the cargo airport entitlement share
of the AIP to 3 percent from the current 2.5 percent. The cargo en-
titlement share had been 3.5 percent prior to 1996.

Subsection (1) would allow flexibility in pavement design stand-
ards by permitting the use of state highway specifications for air-
field pavement construction at general aviation airports serving
aircraft weighing less than 60,000 pounds. If airports take advan-
tage of this provision, they would be prohibited for 10 years from
subsequently seeking funds to strengthen the runway. The Com-
mittee recognizes that the lower highway standards may be less
costly to meet than the FAA standards, giving the FAA the ability
to spread AIP dollars further. If airports choose to overlay or build
airfield pavement using the lower standards, however, the Commit-
tee does not expect the FAA later to support projects to strengthen
those runways.

Section 206. Repeal of period of applicability

Section 206 would repeal a “sunset” provision that limits the ap-
plicability of many current AIP formulas and requirements. Section
125 of the Federal Aviation Reauthorization Act of 1996 provided
that certain provisions of chapter 471 (the airport development
chapter of title 49) that were amended by the 1996 Act would re-
vert to their unamended form as of September 30, 1998. These pro-
visions involve sections 47114 (Apportionments), 47115 (Discre-
tionary Fund), 47117 (Use of apportioned amounts), and 47118
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(Designating current and former military airports). Because the
amendments made by the 1996 Act, together with the changes pro-
posed by this bill, provide for a strong and effective AIP, a return
to pre-1996 formulas and requirements is unwarranted.

Section 207. Report on efforts to implement capacity enhancements

Section 207 would require the FAA to report on efforts, including
the time frame, to implement air transportation system capacity
enhancements through technology improvements, such as precision
runway monitoring systems.

Section 208. Prioritization of discretionary projects

Section 208 would encourage airports to use their entitlement
funds for their highest priority projects before proceeding to lower
priority projects. Airports that fund their low priority projects with
entitlement funds, yet simultaneously apply for discretionary funds
for their high priority projects, would have their discretionary fund
applications downgraded accordingly. This provision is based upon
a recommendation made by the DOT’s Office of the Inspector Gen-
eral in its recent report on the DOT’s discretionary spending pro-
grams.

Section 209. Public notice before grant assurance requirement waived

Section 209 would require the FAA to provide 30-days public no-
tice in its process for waiving airport grant assurances. The Com-
mittee is aware that the provision may cause unnecessary delay
and increase the burdens on the FAA in responding to comments.
The Committee is concerned, however, that if major grant assur-
ances are waived without an opportunity for the public to be made
aware, the air transportation system could lose vital assets.

Section 210. Definition of public aircraft

Section 210 would amend the definition of public aircraft to in-
clude aircraft that are operated for the purpose of transporting
prisoners. This change recognizes that transporting prisoners is a
legitimate government function. Under this provision, the public
aircraft designation for a prisoner transport would not be lost if
}?Wh enforcement agencies shared the costs of operating such a

ight.

Section 211. Terminal development costs

Section 211 would permit airports to utilize PFC funds for the
construction of the shell of a terminal to enable additional air serv-
ice by non-dominant carriers. Airports would be able to utilize PFC
funds for the shell of such a terminal building, including the appur-
tenant floors, walls, heat, air conditioning, ventilation and wiring.
It is important for airports that are gate-restricted, or have agree-
ments that allow the dominant carriers to dictate construction, to
have sufficient flexibility to finance the noncommercial portions of
new terminal structures to the greatest extent possible to accom-
modate additional, competitive carriers.

TITLE III—AMENDMENTS TO AVIATION LAW

Section 301. Severable services contracts

Section 301 would expressly provide authority to the FAA re-
garding severable service contracts. With the enactment of FAA
procurement reform in 1996, there is some question whether the
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FAA still has the flexibility it previously had under the Federal Ac-
quisition Streamlining Act of 1994 (FASA) to enter into contracts
for procurement of severable services that begin in one fiscal year
and end in another. (See 41 U.S.C. 253l.) The FAA uses this au-
thority, particularly with regard to air traffic services, to enter into
numerous contracts for 12-month periods that do not necessarily
coincide with the 12 months of a single fiscal year. This flexibility
dramatically reduces the administrative work of having all con-
tracts expire at the end of a fiscal year.
Section 302. Fzreign carriers eligible for waiver under Airport Noise and Capacity
ct

Section 302 would make foreign carriers eligible for waivers
under the Airport Noise and Capacity Act of 1990 (ANCA). ANCA
originally provided a limited waiver, under certain conditions, from
the December 31, 1999, compliance date for air carriers to meet
stage 3 noise levels. While both domestic and foreign carriers are
subject to the ANCA’s compliance requirements, only domestic air
carriers are eligible for the waiver. Foreign air carriers view this
disparate treatment as a violation of the Chicago Convention and
have reportedly raised this issue in their comments on ANCA
rulemakings. The FAA does not anticipate granting any waivers to
foreign or domestic air carriers, except in exceptional cir-
cumstances.

Section 303. Government and industry consortia

Section 303 would codify a provision from the Omnibus Consoli-
dated Appropriations Act of 1997 (P.L. 104-208, section 5501) that
allows the FAA to establish consortia of government and aviation
industry representatives at individual airports to provide advice on
aviation security and safety. It would allow the FAA to continue
and expand this successful program, which has provided local input
for enhancements to aviation security.

Section 304. Implementation of Article 83 bis of the Chicago Convention

Section 304 provides the legislative authority to implement what
is known as Article 83 bis of the Convention on International Civil
Aviation (Chicago Convention), 7 December 1944, 61 Stat. 1180,
T.I.LA.S. No. 1591, 15 U.N.T.S. 295.

This section would provide implementing legislation for Article
83 bis by amending section 44701, General Requirements, to add
a new subsection. It would permit the FAA, through bilateral
agreement, to relinquish responsibility for the U.S.-registered air-
craft for which safety oversight responsibility is transferred abroad,
and accept responsibility for the foreign-registered aircraft whose
oversight is transferred to the United States. The transferred air-
craft would be treated, for all practical safety oversight purposes
only, as if they were on the registry of the other State.

Section 305. Foreign aviation services authority

Section 305(a) would restate the statutory authority that allows
the FAA to charge fees for overflights of the United States by air-
craft that neither land nor take off domestically. The restated pro-
vision would prohibit the FAA from imposing overflight fees on the
domestic flights of carriers from a neighboring country that happen
to pass through U.S. airspace. The prohibition would apply only if
that neighboring country did not charge overflight fees to U.S. car-
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riers for our domestic flights that happen to pass through its air-
space. The Committee expects that the U.S. and Canada, for exam-
ple, which exchange air traffic control responsibilities along the
border, will enter into a reciprocity agreement whereby neither one
would charge the other for overflights that are purely domestic in
origin and destination.

Section 305(b) would clarify the FAA’s authority to collect fees for
foreign aviation services provided by the FAA, such as those pro-
vided at foreign repair stations and for other foreign activities, by
specifically authorizing the collection of fees through an amend-
ment to 49 U.S.C. 45301. The FAA has collected such fees since
1995. This explicit authorization is needed, however, given subse-
quent revisions to section 45301 that caused some confusion over
the FAA’s authority in this area. This subsection also would allow
for full recovery of the costs of overflights and related services pro-
vided by the FAA, by allowing the use of generally accepted ac-
counting principles and internationally accepted principles of set-
ting fees for such overflights, as well as the value derived by the
recipient of the services, in determining the costs of such services
and in establishing overflight fees. The FAA’s authority requires
clarification because of a recent U.S. Court of Appeals decision that
invalidated the methodology that the FAA used to establish over-
flight fees. The charges for such overflights are intended, in part,
to help fund the Essential Air Service program.

Section 306. Flexibility to perform criminal history record checks; technical amend-
ments to Pilot Records Improvement Act

Section 306 would provide broader authority to the FAA to deter-
mine what circumstances warrant a criminal history record check
for persons performing security screening of passengers and cargo.

This section also would make two technical improvements to the
Pilot Records Improvement Act of 1996, as amended in 1997 by
P.L. 105-142. First, the section clarifies that the records that air
carriers or other persons are required to provide in response to a
request are those records that relate to the individual’s perform-
ance as a pilot. Second, the section provides that an air carrier may
permit an individual to begin service as a pilot, notwithstanding
the fact that otherwise-required records from a foreign government
or foreign entity have not been received, if the air carrier has made
a documented good faith attempt to obtain the information.

Section 307. Aviation insurance program amendments

Section 307(a) would amend the aviation insurance program in
order to avert a potential problem in the program by helping en-
sure prompt payment in the event of a loss. It is possible that an
air carrier that has obtained aviation insurance from the FAA (also
known as war risk insurance) may sustain a physical damage loss
that is covered by that insurance, but exceeds the amount available
for repayment in the aviation insurance revolving fund. In such an
event, the FAA’s full payment of the carrier’s claim would need to
await congressional action to appropriate a sufficient amount into
the revolving fund. Because of the possibility of delays in the ap-
propriations process, the carrier may wish to obtain “prompt pay-
ment” insurance from a commercial insurer, to ensure that the car-
rier receives payment in a time frame commensurate with its fi-
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nancial obligations. The “prompt payment” insurance contract be-
tween the carrier and the commercial insurer would, in that case,
provide that the commercial insurer would be subrogated to the air
carrier’s rights against the U.S. Government under the war risk in-
surance. After the necessary funds have been appropriated to the
revolving fund, the FAA would reimburse the commercial insurer
for its payment to the carrier, provided that the payment was for
a loss covered by the war risk insurance and that the payment had
been approved by the FAA.

It is not clear under current law that the commercial insurer has
a right of action against the Government to recover an approved
payment for a covered loss, when an appropriation to the revolving
fund is delayed. The amendment made by this section would clarify
that right and thereby make it easier for air carriers to obtain
“prompt payment” insurance.

Section 307(b) would extend the authorization of the aviation in-
surance program through December 31, 2003. The program is now
authorized through December 31, 1998.

Section 308. Technical corrections to civil penalty provisions

Section 308 would make several changes to the FAA’s civil pen-
alty provisions. The first would delete references in section 46301
to sections 46302 (False information) and 46303 (Carrying a weap-
on). Those two sections already provide for a maximum civil pen-
alty of $10,000 for each violation, as did their predecessor sections,
901(c) and (d) of the Federal Aviation Act of 1958 (FAA Act), before
the 1994 recodification project. Section 46301(a)(1)(A) sets a maxi-
mum penalty of $1,000 for a variety of violations. Deleting ref-
erences to these sections would correct a recodification error.

The second change would replace a reference to “individual” with
“person,” a term that would include not only individuals but also
entities such as air carriers or airports. Section 46301(d)(2) gives
the Administrator authority to impose civil penalties for violations
of the provisions specified. Paragraph (d)(2) does not limit this au-
thority to individuals. It follows that the authority includes civil
penalty cases against all persons, not just individuals. Therefore,
section 46301(d)(7)(A) would be amended to include actions against
entities other than individuals.

The third amendment would add a reference in the judicial re-
view section to orders of the Administrator. This would be consist-
ent with section 46301(d)(2), which gives the Administrator specific
guthority to assess administratively civil penalties not exceeding

50,000.

TITLE IV—TITLE 49 TECHNICAL CORRECTIONS

Section 401. Restatement of 49 U.S.C. 106(g)

Section 401 would restate section 106(g) of title 49. The original
enactment that created the Department of Transportation in 1966
(P.L. 89-670; October 15, 1966) contained a provision (paragraph
6(c)(1)) stating the FAA Administrator’s duty to carry out aviation
safety functions in certain sections and certain titles of the FAA
Act. By referring to titles of the FAA Act in some cases rather than
specific sections, paragraph 6(c)(1) had the effect of being a “con-
tainer”—that is, whenever a new section was added to titles VI,
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VII, IX, and XII of the FAA Act, the new section was automatically
included in the listing of the Administrator’s aviation safety duties.

In 1983, paragraph 6(c)(1) of the 1966 DOT Act was replaced by
49 U.S.C. 106(g) as part of a recodification project. The new section
106(g) restated the original language closely and referred to the
same list of titles of the FAA Act (and thus retained the same
“containers”). In 1994, the recodification project was completed by
enactment of P.L. 103-272 (July 5, 1994). As part of the project, the
FAA Act was repealed in its entirety and its provisions were en-
acted into positive law as a portion of title 49. This meant that the
106(g) references to titles of the FAA Act no longer functioned, and
the 1994 restatement took the conservative approach of restating
106(g) by listing every section found in the listed titles on the date
of enactment. This ensured precision in the restated text of 49
U.S.C. 106(g).

This approach to restatement of section 106(g) without reliance
on “containers” has produced an unintended anomaly. In its avia-
tion safety enactments subsequent to July 1994, Congress has
added new safety provisions to Part A of Subtitle VII of title 49
(which restates the FAA Act of 1958). As just noted, merely includ-
ing a new provision in a particular title of the FAA Act (for exam-
ple, title VI) would, in the past, have had the effect of also includ-
ing it within the coverage of section 106(g). In contrast, inclusion
in title VI’s counterpart (chapter 447) no longer does this automati-
cally because of the changed drafting approach in 106(g). An exam-
ple of a provision recently added to chapter 447 (but not included
in section 106(g)’s coverage, as would have likely been the case in
the past) is 49 U.S.C. 44724 (Manipulation of flight controls).

Congress intended inclusion of section 44724 and several other
recently enacted safety provisions in the coverage of section 106(g).
Future drafting of new safety provisions, for inclusion in selected
chapters of title 49, would be simplified by returning to the “con-
tainer” approach to section 106(g). Accordingly, this section of the
bill contains a proposed restatement of section 106(g) to accomplish
this result. Subsection (b) would ensure that the change cannot be
construed to change substantive law in any respect.

Section 402. Restatement of 49 U.S.C. 44909

Section 402 would restate section 44909 of title 49, which speci-
fies that an air carrier shall provide a “passenger manifest” (a list
of passengers aboard a flight) for its international flights, and that
the manifest “shall” include certain information. However, the
original enactment (now repealed) provided that the manifest
“should” include certain information, making explicit the flexibility
afforded the Secretary of Transportation in specifying the informa-
tion included in the manifest requirement (see Section 203 of P.L.
101-604, November 16, 1990). In order to make this flexibility
clearer, and in recognition that the 1994 recodification expressly
stated that it made no substantive change in law, the proposed
technical correction would replace the word “shall” with the origi-
nal word “should” in 49 U.S.C. 44909(a)(2).

Section 403. Typographical errors

Section 403 consists entirely of technical changes to title 49,
United States Code, that are of a nonsubstantive nature and would
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correct typographical errors. These corrections were recommended
by the DOT.

TITLE V—MISCELLANEOUS

Section 501. Oversight of FAA response to Year 2000 problem

Section 501 would require the FAA to report to the Senate and
House authorizing committees on the FAA’s progress in dealing
with the Year 2000 data processing issue. The reports may be
verbal or written, so as not to cause the FAA to waste unnecessary
time and resources on drafting lengthy reports to Congress. The
Committee expects the FAA specifically to address periodic reports
that the Air Transport Association (ATA) plans to craft on this
issue regarding the FAA’s progress on Year 2000 compliance.

Section 502. Cargo collision avoidance systems deadline

Section 502 would require all large cargo aircraft to be equipped
with collision avoidance equipment by the end of 2002. This section
would not require that a particular type of collision avoidance sys-
tem (e.g., radar-based) be installed on such aircraft, but rather that
a decision be made on the types of technologies that appear to be
available in the near term. Currently, only passenger aircraft are
required to be equipped with collision avoidance systems.

Section 503. Runway safety areas

Section 503 would require the FAA to initiate rulemakings with
regard to the following: (1) improving runway safety areas, which
are essentially runway extensions that provide a landing cushion
beyond the ends of runways at certificated airports, and (2) requir-
ing the installation of precision approach path indicators (PAPI),
which are visual vertical guidance systems for runways. Airline pi-
lots have highlighted these matters as important safety issues. Ex-
isting FAA regulations call for an overrun area of 1000 feet in
length at the end of a runway. The FAA has tested materials that
are expected to shorten the runway safety areas. If successful, such
efforts could significantly reduce the cost of runway extensions.

Section 504. Airplane emergency locators

Section 504 would require nearly all fixed-wing aircraft in air
commerce to be equipped with emergency locator transmitters by
2002. Many aircraft are currently required by statute or regulation
to be equipped with emergency locator transmitters, which can
help rescuers and National Transportation Safety Board investiga-
tors find a downed plane more quickly. Aircraft powered by turbo-
jets and those used by scheduled air carriers are exempt, however.
This section would narrow the exemption and require additional
categories of aircraft to be equipped with emergency locator trans-
mitters after 2001. Exempted from the requirements would be air-
craft used by manufacturers in development exercises, and agricul-
tural aircraft used to spray crops.

Section 505. Counterfeit aircraft parts

Section 505 would prohibit anyone, an employee or a company,
who is convicted of installing, producing, repairing, or selling coun-
terfeit aviation parts (sometimes known as bogus parts) from hav-
ing or obtaining an FAA certificate. Any person holding virtually
any type of FAA certificate, including air carriers, repair stations,
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and manufacturers, would be prohibited from employing anyone
convicted of an offense involving counterfeit parts.

Section 506. FAA may fine unruly passengers

Section 506 would give the FAA explicit authority to fine (up to
$10,000) unruly airline passengers who interfere with the operation
or safety of a civil flight.

Section 507. Higher international standards for handicapped access

Section 507 would require the Secretary of Transportation to
work with appropriate international organizations to set higher
standards (similar to those in the U.S.) for the air transportation
of disabled passengers, particularly in cases where a foreign air
carrier code-shares with a domestic air carrier.

Section 508. Conveyances of United States Government land

Section 508 would authorize the FAA to waive deed restrictions
on surplus airport property, as long as the permitted development
supports and complements the development of the airport, and all
revenues remain on the airport.

Section 509. Flight operations quality assurance rules

Section 509 would require the FAA to accelerate its rulemaking
on Flight Operations Quality Assurance (FOQA). FOQA is a pro-
gram under which airlines and their crews share operational infor-
mation, including data captured by flight data recorders. Sanitized
information about crew errors is shared, to focus on situations in
which hardware, air traffic control procedures, or company prac-
tices create hazardous situations. Through its rulemaking, the FAA
would provide assurance that information obtained from the pro-
gram would not be used for enforcement purposes. As the National
Civil Aviation Review Commission and others have pointed out, the
sharing of information and data will be a crucial element in the ef-
fort to cut the fatal accident rate by 80 percent by 2005.

Section 510. Wide Area Augmentation System

Section 510 would require the FAA to identify or develop a plan
to maintain a backup system to the Wide Area Augmentation Sys-
tem (WAAS), if one is necessary to provide satellite-based naviga-
tion and landing approach capabilities for civilian use. Within six
months, the FAA would report to Congress on a specific plan and
timetable for implementing WAAS, including a determination of
the intended ultimate use of WAAS (i.e., whether it will be the pri-
mary or sole means of navigation). This section would authorize
such sums as are necessary for this purpose.

Section 511. Regulation of Alaska air guides

Section 511 would require the FAA to reissue the notice to Alas-
ka guide pilots on the applicability of regulations recently imposed
on such guide pilot operations.

Section 512. Application of FAA regulations

Section 512 would require the FAA to consider, when amending
federal aviation regulations in a manner affecting intrastate avia-
tion in Alaska, the extent to which Alaska is not served by other
modes of transportation. It would be within the discretion of the
FAA, as it deems appropriate, to establish regulatory distinctions
with regard to these considerations. This section codifies a provi-
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sion that was included in the Federal Aviation Reauthorization Act
of 1996.

Section 513. Human Factors Program

Section 513 would require the FAA, in an effort to improve train-
ing in the human factors arena, to establish an oversight commit-
tee for the execution of Advanced Qualification Programs, which
are alternative methods of qualifying, training, certifying, and en-
suring the competency of flight crews and other operations person-
nel. In addition, the FAA, NTSB, and the industry would establish
a process to tie human factors training to accident investigations.
The FAA also would be required to address the concerns and rec-
ommendations of the National Research Council (NRC) in its re-
cent report on air traffic control automation. The FAA, working
with the industry, would develop specific training curricula to ad-
dress critical human factors safety concerns, including controlled
flight into terrain, which is a significant cause of accidents world-
wide.

Section 514. Independent validation of FAA costs and allocations

Section 514 would require the DOT Inspector General to initiate
an independent validation and assessment of the cost accounting
system that is currently under development by the FAA and due
for partial implementation at the beginning of fiscal year 1999. The
purpose of this section is to ensure that the agency’s method for
capturing and distributing its overall costs is appropriate and rea-
sonable. Whether or not this system is deployed to develop fee sys-
tems to fund the FAA, it is critical to improve the performance of
the FAA. The independent verification should give users more con-
fidence in the system.

Section 515. Whistleblower protection for FAA employees

Section 515 would provide FAA whistleblowers with the author-
ity to seek redress if they are subject to retaliation for their ac-
tions. In 1995, Congress gave the FAA the authority to reform its
personnel system in order to address the unique demands of the
agency’s workforce. While it exempted the FAA from most of the
personnel requirements under title 5, United States Code, certain
enumerated provisions remained applicable to the FAA, including
5 U.S.C. 2302(b), relating to whistleblower protections. While the
whistleblower protections of title 5 were maintained for FAA em-
ployees, the law did not specifically reference provisions for the en-
forcement of those protections. Last year, the Department of Jus-
tice’s Office of Legal Counsel confirmed this and opined that an
FAA employee could not file a claim alleging retaliatory action with
the U.S. Office of Special Counsel and the Merit Systems Protec-
tion Board (MSPB). The DOT’s Inspector General recommended
that such procedures be available to FAA employees. The amend-
ment proposed by this section would provide FAA whistleblowers
with the authority to seek redress from OSC and the MSPB.

Section 516. Report on modernization of oceanic ATC system

Section 516 would require the FAA to report on its plans to mod-
ernize the oceanic air traffic control system. Such plans would in-
clude a budget for the program, a determination of the require-
ments for modernization, and, if necessary, a proposal to fund the
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program. The Committee believes that it is critical that moderniza-
tion of the oceanic system move forward. Other countries appear
willing to take control over vast areas of oceanic airspace, if the
U.S. cannot modernize. Modernization should open up more routes,
increase efficiency, and save consumers time and money for air
travel over the oceans.

Section 517. Report on air transportation oversight system

Section 517 would require the FAA, beginning in 1999, to report
biannually to the Congress on the air transportation oversight sys-
tem (ATOS) program announced by the agency on May 13, 1998.
The report would include details on the training of inspectors, the
number of inspectors using the system, air carriers subject to the
system, and the budget for the system.

Section 518. Recycling of EIS

Section 518 would allow the Secretary of Transportation to au-
thorize the use, in whole or in part, of a completed environmental
assessment or environmental impact study for a new airport
project that is substantially similar in nature to the one con-
structed pursuant to such an environmental review. This could
avoid the unnecessary duplication of expense and effort for airport
SpoNsors.

This section is intended to provide to the Secretary discretion to
utilize data contained in previously completed work for an Environ-
mental Assessment (EA) or an Environmental Impact Statement
(EIS) for a new project, if the new project is substantially similar
in nature and scope to the project for which the previously com-
pleted EA or EIS was completed. For example, New Orleans Inter-
national Airport has submitted drafts of an EIS report to the FAA
on a parallel instrument flight rules (IFR) runway, and is in the
final stage of completion of an EA for the conversion of a taxiway
into a visual flight rules runway. This section would provide discre-
tion to the Secretary to utilize data and information contained in
these reports for a new EIS report that is being prepared for a pro-
posed parallel IFR runway at the New Orleans International Air-
port.

Section 519. Protection of employees providing air safety information

Section 519 would provide employees of airlines, and employees
of airline contractors and subcontractors, with statutory whistle-
blower protection. This section is a modified version of S. 100, the
Aviation Safety Protection Act of 1997. The language in this section
is similar to whistleblower protection laws that cover employees in
other industries, such as nuclear energy.

This section would provide protection to aviation employees
from retaliation by their employers when reporting violations to
federal authorities. It would provide a Department of Labor com-
plaint procedure for employees who experience employer reprisal
for reporting such violations, and assures that there are strong en-
forcement and judicial review provisions for fair implementation of
the protections. The provision also would protect employers by re-
quiring that an employee who files a complaint pay up to $5000 in
attorneys’ fees, if the Department of Labor determines that the
complaint was frivolous or brought in bad faith. Also, employees
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who are subject to ongoing disciplinary proceedings would not be
able to use the protections in this provision to their benefit.

TITLE VI—AVIATION COMPETITION PROMOTION

Section 601. Purposes

Section 601 explains that the purpose of the four-year pilot pro-
gram established under this title would be to facilitate incentives
and projects that will help small communities improve their air ac-
cess to business markets, through public-private partnership.

Section 602. Establishment of Small Community Aviation Development Program

Section 602 would require the Secretary of Transportation to es-
tablish a four-year pilot aviation development program and to des-
ignate a program director. This section lists the program director’s
functions.

Beginning in 1999, the program director would report annually
to the Secretary of Transportation and to Congress on the avail-
ability of air transportation services in small communities, com-
parisons of airfares in large and small communities, the factors
that inhibit quality and affordable services in small communities,
and policy recommendations to address these factors.

Section 603. Community-Carrier Air Service Program

Section 603 would authorize communities (a term used inter-
changeably with consortia of communities) to assess their air serv-
ice requirements and submit their assessments and service propos-
als to the program director. The program director would select com-
munities for participation. The program director would invite air
carriers to offer service proposals in response to or in conjunction
with the communities’ air service assessments.

The program director would work with small communities and
air carriers to facilitate the initiation of service. He or she would
also designate an airport in the program as an Air Service Develop-
ment Zone and work with the community on means to attract busi-
ness to the area surrounding the airport.

The program director would be able to provide financial assist-
ance to communities of up to $500,000 per community, but only if
the community provides a matching share of 25 percent. No more
than 40 communities or consortia of communities may participate
in the four-year pilot program. No more than four communities
within a state can participate at any given time. The community
must have established a public-private partnership to facilitate
service to the public. The program director could obligate up to $30
million over the life of the four-year program.

This section focuses on ways to encourage commercial service to
small communities throughout the U.S. that have not benefitted
from airline deregulation. The section seeks to develop public-pri-
vate partnerships with the local communities, air carriers, federal,
state, and local officials, to find ways to increase service through
local initiatives. This program is not intended to duplicate the Es-
sential Air Service program, which provides a per person subsidy
to ensure service to communities. The Committee is aware of a
number of local initiatives that were created to increase ridership
and to refocus service patterns for small communities. This section
would continue to encourage and facilitate those kinds of initia-



24

tives, bringing together whatever federal resources or information
are available with the local commitment to work with the users of
air transportation.

This section incorporates much of S. 1968. The bill as originally
introduced would have provided up to $100 million over five years
for a pilot program for up to 40 communities or consortia of towns.
The bill as reported provides a more focused level of funding of $30
million, but retains the number of communities in the program.

One of the key elements in the section is the requirement that
local communities contribute 25 percent of the funding. If commu-
nities are to increase service, it will be because of a local commit-
ment to use the services offered. The local contribution can be ei-
ther an indirect (e.g., seat guarantees) or direct funding of activi-
ties. The program would terminate in four years. It is anticipated
that the federal portion of funding for a community would decline
over the course of the community’s involvement with the program.

This section also would establish a four-year pilot program to en-
able applicants to contract for Level I air traffic control services at
up to 20 facilities (small airports) not eligible for participation in
the federal contract tower program. The 20 airports are not cur-
rently eligible, or have been notified by the FAA that they may no
longer be eligible, to participate, according to FAA guidelines in the
contract tower program. With the cost sharing, however, these air-
ports would be able to meet the FAA standards. The program also
would enable up to three of the participants to cost-share in the
construction of such towers, with a cap on FAA expenditures for
each facility of no more than $1 million. The Committee believes
that this type of program will provide additional safety measures
for smaller airports.

Section 604. Funding authority

Section 604 provides that $20 million of the $30 million in funds
used to support the pilot programs in Sections 602 and 603 (except
for the contract tower program) would be derived from the account
that maintains the fee collections from foreign aircraft overflights
of the United States. The remaining $10 million would be subject
to general appropriations.

Section 605. Marketing practices

Section 605 would require that, within 180 days of enactment,
the Secretary review the marketing practices of air carriers that
may inhibit the availability of quality, affordable air transportation
services to small and medium-sized communities. If the Secretary
finds that these practices constitute an inhibition, the Secretary
would promulgate regulations that address the problems.

Section 606. Slot exemptions for nonstop regional jet service

This section would allow 90 days for the Secretary to approve or
deny applications for slot exemptions to provide nonstop regional
jet air service between a nonhub or small airport and the high den-
sity airports already subject to exemption authority (Chicago
O’Hare, New York LaGuardia, and New York JFK).

The Secretary must ensure that the carrier can operate at least
two daily roundtrip flights per community identified in the applica-
tion, but not more than three daily roundtrip flights to that com-
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munity. In making this determination, the Secretary may take into
consideration the slots already used by the applicant.

After one year, if the air carrier can demonstrate unmitigable
losses, the air carrier could apply to the Secretary to use the ex-
emption to serve a different nonhub or small hub airport.

In considering exemption applications, the Secretary would give
priority consideration to those applications from air carriers that
have already had slots withdrawn from them in order to provide
slots to foreign air carriers for foreign air transportation. The prior-
ity consideration extends only to the equivalent number of slots
that a carrier had withdrawn at that airport. The Secretary would
also give priority consideration to applications from air carriers
that, as of July 1, 1998, hold fewer than 20 slots at that particular
airport.

The Secretary would be precluded from withdrawing slots from
U.S. carriers in order to provide slots to foreign air carriers for for-
eign air transportation, unless he or she makes a finding that such
withdrawal would not adversely affect air service to nonhub air-
ports, and unless U.S. carriers seeking slots are treated recip-
rocally by foreign governments.

Section 607. Secretary shall grant exemptions to Perimeter Rule

Section 607 would require the Secretary to grant limited exemp-
tions to the 1,250-mile perimeter rule at the Ronald Reagan Wash-
ington National Airport. This section also would provide for 12 new
daily air carrier slots at the airport, dedicated for long-haul service
beyond the perimeter.

This section creates a limited number of new slots that will be
dedicated to long-haul operations from Reagan National. The new
slots are intended to maximize domestic network options to Reagan
National by allowing carriers to serve domestic hubs outside of the
current perimeter of 1,250 miles. The Committee intends to imple-
ment a process that will provide numerous domestic cities, includ-
ing small and medium-sized communities, with improved service.

The Secretary will make 12 new daily slots available to air car-
riers to operate aircraft between Reagan National and other hub
airports currently beyond the perimeter, if the Secretary finds that
the new service will improve competition in the airline industry,
provide air transportation service with domestic network benefits,
and result in improved access to Reagan National for communities
beyond the perimeter.

In the event that applications are filed for more than 12 slots,
the Secretary will award new services to achieve expanded opportu-
nities to Reagan National, consistent with improving competition in
the airline industry and increasing consumer choice.

In addition to the slots for long-haul service, 12 new daily com-
muter slots would be created at Reagan National, for service to
nonhub, small and medium airports within the perimeter. The
Committee intends that the hub classifications under this section
be determined on an airport-by-airport basis, as the statutes clear-
ly call for. Carriers could only use stage 3 aircraft in any of the
new slots at Reagan National. The 24 new daily slots at Reagan
National would be divided fairly evenly among the hours of 7:00
a.m. and 9:59 p.m. For nine of those hours during the day, no more
than two additional slots would be inserted per hour. For the re-
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maining six hours, no more than one additional slot would be in-
serted per hour.

During the first 90 days after this bill is enacted, the Secretary
of Transportation would be required to assess the impact of grant-
ing new slots on the environment and safety. Assuming safety is
not adversely impacted, the Secretary would be free to award the
slots.

Within one year of enactment, and biannually thereafter, the
Secretary would certify that noise, congestion (both in the air and
on the ground), safety standards, and adequate air service to com-
munities within the perimeter, remain at appropriate levels.

Section 608. Additional slots at Chicago’s O’Hare Airport

Section 608 would authorize the Secretary of Transportation to
grant 100 additional slots at the Chicago O’Hare International Air-
port, to be added to the airport’s capacity over three years. The
Secretary would be required to determine that the additional ca-
pacity is available and can be used safely, and to conduct an envi-
ronmental review. All slots could be served only with stage 3 air-
craft. This section is not intended to be construed in any way so
as to affect the number of slots at O’Hare currently available to
general aviation aircraft.

Section 609. Consumer notification of E-ticket expiration dates

Section 609 would provide that it shall be an unfair or deceptive
practice for any air carrier utilizing electronically transmitted tick-
ets to fail to notify the purchaser of such a ticket of its expiration
date, if any. With the growing popularity and convenience of elec-
tronic ticketing, the Committee seeks to ensure that consumers are
alerted in an appropriate fashion to the expiration date associated
with electronically transmitted tickets. Industry sources indicate
that the most common practice among air carriers that offer elec-
tronic ticketing is to send a written confirmation of the transaction
to the purchaser shortly after the transaction is completed—wheth-
er by telephone, or through an on-line connection. The written con-
firmation of the transaction typically includes notification of the ex-
piration date. This existing practice is sufficient to satisfy the re-
quirement of Section 609. If no written confirmation of the trans-
action is provided to the purchaser, however, the air carrier must
ensure that clear notification of the expiration date is provided—
whether orally, in the case of telephone transactions, or through
prominent notification conveyed to purchasers making on-line pur-
chases.

Section 610. Joint venture agreements

Section 610 would require the DOT to review proposed joint ven-
ture agreements between major airlines. Before such joint ventures
could take effect, the DOT would have 30 days to review informa-
tion submitted by the carriers. The review process could be ex-
tended by as much as 150 days in the case of a code-sharing ar-
rangement, or 60 days in the case of other types of joint venture
agreements. The DOT and Department of Justice would be re-
quired to enter into a memorandum of understanding to avoid un-
necessary duplication of effort under this section and under anti-
trust laws.
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Section 611. Regional air service incentive options

Section 611 would require the DOT to study the efficacy of a pro-
gram of federal loan guarantees for the purchase of regional jets
by commuter air carriers. The study would include a review of op-
tions for funding, including alternatives to federal funding. The
DOT must report to the authorizing committees on the results of
the study within 24 months of enactment of the bill.

Section 612. GAO study on rural air transportation needs

Section 520 would require the GAO, in conjunction with the FAA,
to conduct a study to determine the effectiveness of the national
airport network to meet rural air transportation needs. This study
should include a way of measuring the effectiveness of the airport
system with respect to placing every citizen of the U.S. within a
one hour drive of an airport with a runway of at least 5,000 feet
in length.

TITLE VII—NATIONAL PARKS OVERFLIGHTS

This title is a reflection of the recommendations made by the Na-
tional Parks Overflights Working Group, a joint federal advisory
committee convened from a group of private individuals with broad
knowledge and experience in air tour operations, commercial air
transportation, general aviation, and in the policies, resources and
management of the national parks.

This title represents a process-oriented piece of legislation,
which, if properly implemented, will provide a workable process
whereby the affected agencies and the public can decide whether
commercial air tour activity is appropriate over a particular na-
tional park unit and, if so, under what conditions commercial air
tours may or may not take place.

The Committee intends that the FAA and the NPS work coopera-
tively to develop an effective regulatory framework based on prin-
ciples that apply National Park System-wide, and practices that
can be applied as needed to individual park units from small cul-
tural sites in urban areas to large natural areas. The Committee
intends that the agencies seize the opportunity to work coopera-
tively to protect the resources and values of the national parks and
the interests of all who will visit and enjoy these national treasures
today and in future generations, in a framework that represents
and serves all interests appropriately.

With this legislation, the Committee intends that the agencies
work together to preserve quiet in the national parks. The Commit-
tee agrees with the National Parks Overflights Working Group and
recognizes that the natural sounds are an inherent component of
“the scenery and the natural and historic objects and the wild life”
within national parks that the NPS was charged to protect in its
organic legislation. As such, in a park where “natural quiet” is a
concern to park managers and is recognized by those managers and
the public, every ground visitor should have the opportunity to
enjoy quiet and the sounds of nature “unimpaired” in at least a
portion of the park, or at least a portion of the time. This principle
recognizes that natural quiet is not an important attribute for all
national parks, such as historic sites in urban settings. It also rec-
ognizes that for national parks where natural quiet is an expressed
concern, visitors are entitled to experience it.
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For some parks, the Committee recognizes that preservation of
natural quiet, and the assurance that visitors can enjoy the sounds
of nature, may require banning commercial air tour operations over
the park altogether. For other parks, this goal may be achieved by
restricting commercial air tours in some areas, or during some peri-
ods of time, while allowing air tours in other areas where a similar
concern is absent.

The Committee intends that the development of ATMPs pursu-
ant to this legislation be a fully cooperative process between the
FAA and the NPS, which preserves the essential responsibilities of
each agency. The Committee further intends that the FAA retains
its role as the sole manager of America’s airspace, and its respon-
sibility to ensure safety in the skies, and that the NPS retains its
responsibility and authority to protect park resources and values,
and visitor experiences. Operators who wish to conduct commercial
air tours over a national park unit must apply to the FAA for oper-
ations specifications. The NPS determines potential impacts to the
park and visitor opportunities. The FAA and the NPS jointly con-
duct the ATMP process, and each agency must sign the required
environmental and decision documents.

The final decision to prohibit, authorize or authorize with condi-
tions any air tour over a park is translated into regulatory speci-
fications issued by the FAA. The Committee specifically intends
that these specifications reflect the decisions and reflect the condi-
tions recommended in the ATMP.

The Committee intends that this legislation applies solely to
commercial air tour operations as defined in the text of the legisla-
tion. While other forms of aviation can and do affect natural quiet
in the national parks, commercial air tours are the focus of concern
for a variety of reasons. Such operations by their nature fly pas-
sengers for hire purposefully over the park units, at relatively low
altitudes, at frequent intervals, and often to the very locations and
attractions favored by ground-based visitors. Commercial air tour
operators solicit business based on this type of service.

The Committee has used these characteristics to define air tour
operations, and has provided lateral boundaries for the legislation
identical to those defined by the National Parks Overflights Work-
ing Group, while leaving the minimum effective altitude to the
judgment of the FAA and the NPS. Nevertheless, the Committee
recognizes that the Working Group achieved near unanimity in its
recommendation that the minimum altitude be set at 5,000 feet
above ground level (AGL). The Committee further recognizes that
any altitude below 5,000 feet AGL would differentially affect the
ability of rotor and fixed-wing air tour operators to provide com-
mercially attractive tours, and would therefore be discriminatory.

Section 701. Findings
Section 701 sets forth six findings establishing the general basis
for enactment of the provisions contained in Title VII of the bill.

Section 702. Air tour management plans for national parks

Section 702 would require that commercial air tour operators, in
order to conduct air tour operations over a national park or tribal
lands, conduct their tours in accordance with any ATMP that is in
effect for that park or those tribal lands. The commercial air tour
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operator would have to apply for authority to conduct operations
over a park, and the Administrator of the FAA would prescribe op-
erating conditions and limitations (operations specifications) for
each commercial air tour operator, in accordance with the appro-
priate ATMP.

For purposes of this section, the term “national park” means any
unit of the National Park System. The term “tribal lands” means
Indian Country that is within or abutting a national park (up to
one-half mile beyond the boundary of the park). The term “effec-
tive” means any air tour management plan that has been agreed
to by the FAA and the NPS, and has been approved and issued by
the FAA.

If an ATMP limits the number of commercial air tours over a na-
tional park area during a specified time frame, the FAA Adminis-
trator and the Director of the NPS would authorize commercial air
tour operators to provide the service, in accordance with an open
and competitive process developed by the FAA Administrator and
the NPS Director. This section sets out the factors for consideration
in approving proposals for commercial air tours in situations where
the capacity i1s limited. In considering the experience of the appli-
cant in commercial air tour operations over other national parks or
scenic areas, the Committee intends for the FAA and the NPS to
consider the experience of the operator with regard to comments or
complaints, and the operator’s experience in dealing with ground-
based concerns.

This section also would require that commercial air tour opera-
tors over national parks and tribal lands meet the FAA safety cri-
teria codified in 14 C.F.R. Part 135 or Part 121. Certain commer-
cial air tour operators, however, could conduct business under the
less stringent standards of 14 C.F.R. Part 91. The operator would
be required to secure a letter of agreement from the FAA Adminis-
trator and the park superintendent for that national park, describ-
ing the conditions for flight operations. The total number of oper-
ations under this Part 91 exception would be limited to no more
than five flights in any 30-day period over a particular park.

Upon enactment of the bill, existing commercial air tour opera-
tors would have 90 days to apply to the FAA for operating author-
ity under 14 C.F.R. Part 135 or Part 121. Any new entrant com-
mercial air tour operator would be required to apply for the author-
ity before it can begin commercial air tour operations over a na-
tional park or tribal lands. The FAA would have to act on these
applications within 24 months.

This section would also direct the FAA Administrator, in coopera-
tion with the Director of the NPS, to establish an ATMP for any
national park or tribal land whenever a commercial air tour opera-
tor applies for the authority to conduct tours over the park or tribal
land, if an ATMP is not already in place. This requirement applies
automatically if commercial air tours already exist over the na-
tional park or tribal land.

This section also specifies that the development of an ATMP
would be a cooperative undertaking between the FAA and the NPS.
An ATMP would be developed through a public process, and the
final record of decision is subject to judicial review. This subsection
would establish the objective of an ATMP, which is to develop ac-
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ceptable and effective measures to mitigate the significant adverse
impacts, if any, of commercial air tours upon the natural and cul-
tural resources and visitor experiences at national parks and tribal
lands. Significant adverse impacts include impacts that com-
promise or otherwise negatively affect the abilities of ground visi-
tors to experience the sounds of the national park unit in its in-
tended context.

In developing an ATMP, the FAA and the NPS would conduct
the environmental analysis provided for by the National Environ-
mental Policy Act of 1969 (NEPA). Both the FAA Administrator
and the NPS Director would have to sign the environmental deci-
sion document for each park before proceeding with development of
the ATMP. If either agency fails to sign or refuses to sign, the
ATMP will be considered premature and not in force. This section
lists the possible contents of an ATMP, and requires justification
and documentation for any measures adopted in the ATMP.

This section also would set out the procedure for developing an
ATMP. The procedure would require at least one public meeting,
publication in the Federal Register for notice and comment, and
the solicitation of Indian tribe participation when the tribe’s lands
are, or may be, overflown by aircraft involved in commercial air
tour operations over a national park. This procedure would be gov-
erned by Council on Environmental Quality (CEQ) regulations. For
purposes of the CEQ regulations, the FAA would be the lead agen-
cy and the NPS would be a cooperating agency. Affected Indian
tribes may participate in the ATMP development as a cooperating
agency.

Amendments to ATMPs would be published in the Federal Reg-
ister for notice and comment.

Existing commercial air tour operators at national parks would
apply to the FAA Administrator, and the FAA Administrator would
grant these operators interim operating authority until the ATMP
for that national park is complete. The FAA Administrator would
authorize the operator to conduct the same number of tour flights
that the operator conducted over the past year (or the annual aver-
age of the past three years, whichever is higher). In order to in-
crease operations, the commercial air tour operator would have to
obtain the approval of the FAA Administrator and the NPS Direc-
tor.

The interim operating authority would be published in the Fed-
eral Register to provide notice and opportunity for comment. It
could be revoked by the FAA Administrator for cause, including the
failure to comply with any of the terms of the interim authority,
such as the failure to promote the protection of national park re-
sources and park experiences as they relate to visitors on the
ground. In any event, it would terminate 180 days after an ATMP
is developed for the national park. Modifications to the interim op-
erating authority are allowed if the modification improves the pro-
tection of national park resources and the protection of tribal lands,
in the estimate of the land managers.

New entrants would not be allowed to conduct commercial air
tour operations over a national park until the ATMP for that park
is developed. If the agencies have not developed an ATMP for a
park within 24 months of enactment, however, the Secretary of



31

Transportation would have the authority to grant new entrants in-
terim operating authority if the competitive circumstances warrant.

This section also contains definitions for terms used in this title.
The provisions of this section would not apply to the Grand Canyon
National Park, due to existing statutes addressing air tours over
the Grand Canyon.

This section would prohibit the application of the new section
40125 of title 49, United States Code, anywhere in Alaska. The
Committee also intends that the section exempt Alaska from the
Advisory Group study on the impact of the legislation and from the
overflight fee report.

In 1987, Congress mandated a study by the Secretary of the Inte-
rior, acting through the Director of the NPS, to determine the im-
pacts that overflights of aircraft have on park unit resources. Sec-
tion 1(c) of the legislation required research at six named parks
and four unnamed parks to be identified at the discretion of the
NPS. Section 1(c) expressly excluded all NPS units in Alaska from
the research and the study.

The Committee recognizes the important role of aircraft in every-
day life in Alaska and wishes to continue to ensure Alaskans are
not prejudiced. The congressional preservation in Alaska of an ex-
press and affirmative right to air access to federal lands in section
1110 of the Alaska National Interest Lands Conservation Act (16
U.S.C. 3170) is not affected by this title, and there has been no
identified need since this historic statute was enacted to change
course with respect to this policy. The Committee notes that the
July 31, 1997, testimony of Mr. Destry Jarvis of the NPS before the
Committee confirmed that the 1995 report submitted pursuant to
the 1987 act did not address national parks in Alaska.

Section 703. Advisory group

Section 703 would require that, within one year of enactment,
the FAA Administrator and the NPS Director establish an advisory
group to provide continuing advice and counsel with respect to the
operation of commercial air tours over and near national parks.
The membership would consist of a balanced group of representa-
tives of general aviation, commercial air tour operators, environ-
mental concerns, Indian tribes, the FAA, and the NPS. The FAA
and the NPS representatives would serve alternating one-year
terms as chairman of the advisory group.

Among its duties, the advisory group would provide recommenda-
tions on the designation of commonly accepted quiet aircraft tech-
nologies, which are to be given preferential treatment in the
ATMPs. The FAA and the NPS are required to report back in two
years on the success of this section in providing incentives for the
adoption of quiet aircraft technology.

Section 704. Overflight fee report

Section 704 would require the FAA Administrator, within 180
days of enactment, to report to Congress on the effects of overflight
fees on the commercial air tour industry. The report would include
the viability of a tax credit for operators equal to the amount of the
fee charged by the NPS, as well as the financial effects that these
proposed offsets are likely to have on FAA budgets and appropria-
tions.
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TITLE VIII—AVIATION TRUST FUND AMENDMENTS

Section 801. Amendments to the Airport and Airway Trust Fund
Section 801 would make the necessary amendments to the Air-
port and Airway Trust Fund (26 U.S.C. 9502) to authorize the con-
%nued use of the Airport and Airway Trust Fund through Fiscal
ear 2002.

ADDITIONAL VIEWS OF CHAIRMAN MCCAIN AND SEN-
ATORS HOLLINGS, GORTON, AND FORD REGARDING
SLOTS AT CHICAGO’S OHARE AIRPORT (SECTION 608)

Section 608 of the bill encourages the Secretary of Transpor-
tation to issue 100 additional takeoff and landing slots at Chicago
O’Hare, in recognition of the recent decline in operations at the air-
port. Since the time that the bill was ordered to be reported by the
Committee, the aviation leadership on the Committee has reached
agreement with Senators Moseley-Braun and Durbin on how the
bill will address slots at Chicago.

The agreement directs the Secretary of Transportation to issue
30 additional takeoff and landing slots at Chicago O’Hare. The
Committee is aware that the prospect of new flights at Chicago
O’Hare is controversial for the residents surrounding the airport
who believe that they will be impacted by additional aircraft noise
as a result of additional operations. Consequently, the Manager’s
amendment for this bill will provide a number of provisions to en-
able input from Chicago officials and people living near the airport
who may have concerns over noise.

Specifically, the Committee expects the Secretary to issue these
slots at O’'Hare in the three years following enactment of the legis-
lation. Carriers are required to use stage 3 aircraft in the flights
that are enabled by the additional slots. Eighteen of the slots are
to be reserved for “underserved” markets, with no fewer than six
of the 18 slots designated as commuter slots. The remaining 12
slots are air carrier slots for general distribution. For purposes of
this section, an underserved market is defined as a market served
by an airport that is smaller than a large hub airport.

Before issuing any of the slots, the Secretary is to study and re-
port on the environmental considerations that are associated with
the flights that would utilize the additional slots, including deter-
mining that there is no significant increase in noise. There has
been a recent decline in operations at Chicago O’Hare. In addition,
there has been a significant decline in takeoffs and landings by rel-
atively noisy military jets. Given these facts, as well as the progres-
sion of federal stage 3 aircraft fleet requirements, it is not expected
that these additional slots will increase noise significantly at the
airport. In addition, the Secretary must certify that sufficient ca-
pacity is available at O’Hare to accommodate the additional slots,
and that the slots can be used safely.

Prior to issuing any of the additional slots, the Secretary is to
provide 30-days public notice in the Federal Register. The Sec-
retary is to consult with local officials on the noise and environ-
mental issues surrounding issuance of the slots.

At the end of three years, the Secretary will again study and re-
port on how safety, the environment, noise, access to underserved
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markets (throughout the country), and competition at Chicago
O’Hare have been impacted by the additional slots. It is expected
that the Committee will review the conclusions of the report in de-
ciding whether to seek additional slots at O’Hare.

Meanwhile, the Manager’s amendment will direct the Secretary
to study and report on the community noise levels in the areas sur-
rounding the four high density airports (O’Hare, Reagan National,
LaGuardia and JFK) once the national 100-percent Stage 3 re-
quirement comes into effect in 2000. Among other things, the re-
port is to compare community noise levels since enactment of the
Stage 3 aircraft fleet requirements in the 1990 Airport Noise and
Capacity Act. The report will also offer suggestions on improving
the noise impact of these airports.

ROLLCALL VOTES IN COMMITTEE
ROLLCALL VOTES IN COMMITTEE

In accordance with paragraph 7(c) of rule XXVI of the Standing
Rules of the Senate, the Committee provides the following descrip-
tion of the record votes during its consideration of S. 2279:

Senator Gorton offered an amendment to provide a $1 increase
in passenger facility charges subject to limitations. By rollcall vote
of 8 yeas and 11 nays as follows, the amendment was defeated:

YEAS—8— NAYS—11
Mr. Burns — Mr. McCain
Mr. Gorton— Mr. Stevens
Mr. Inouye 1- Mr. Lott 1
Mr. Ford— Mr. Snowe
Mr. Rockefeller— Mr. Ashceroft 1
Mr. Kerry — Mr. Frist
Mr. Dorgan— Mr. Abraham 1
Mr. Wyden 1- Mr. Brownback 1—

Mr. Hollings 1—
Mr. Breaux—
Mr. Bryan—

1By proxy

Senator Dorgan (for himself and Ms. Snowe) offered an amend-
ment to provide enhanced air service to underserved communities.
By rollcall vote of 9 yeas and 11 nays as follows, the amendment
was defeated:

YEAS—9— NAYS—11
Ms. Snowe — Mr. McCain
Mr. Brownback— Mr. Stevens
Mr. Ford— Mr. Burns
Mr. Rockefeller— Mr. Gorton
Mr. Kerryl— Mr. Lott 1
Mr. Breaux— Mrs. Hutchison
Mr. Bryan— Mr. Ashcroft
Mr. Dorgan— Mr. Frist
Mr. Wyden— Mr. Abraham 1—

Mr. Hollings 1——
Mr. Inouye—
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1By proxy

CHANGES IN EXISTING LAW

In compliance with paragraph 12 of Rule XXVI of the Standing
Rules of the Senate, changes in existing law made by the bill, as
reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new material is printed in italic, ex-
isting law in which no change is proposed is shown in roman):

CHANGES IN EXISTING LAwW

In compliance with paragraph 12 of rule XXVI of the Standing
Rules of the Senate, changes in existing law made by the bill, as
reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, new material is printed in italic, ex-
isting law in which no change is proposed is shown in roman):

TITLE 49. TRANSPORTATION
SUBTITLE I. DEPARTMENT OF TRANSPORTATION
CHAPTER 1. ORGANIZATION

§ 102. Department of Transportation

(a) The Department of Transportation is an executive depart-
ment of the United States Government at the seat of Government.

(b) The head of the Department is the Secretary of Transpor-
tation. The Secretary is appointed by the President, by and with
the advice and consent of the Senate.

(c) The Department has a Deputy Secretary of Transportation
appointed by the President, by and with the advice and consent of
the Senate. The Deputy Secretary—

(1) shall carry out duties and powers prescribed by the Sec-
retary; and

(2) acts for the Secretary when the Secretary is absent or un-
able to serve or when the office of Secretary is vacant.

(d) The Department has an Associate Deputy Secretary ap-
pointed by the President, by and with the advice and consent of the
Senate. The Associate Deputy Secretary shall carry out powers and
duties prescribed by the Secretary.

(e) The Department has 4 Assistant Secretaries and a General
Counsel appointed by the President, by and with the advice and
consent of the Senate. The Department also has an Assistant Sec-
retary of Transportation for Administration appointed in the com-
petitive service by the Secretary, with the approval of the Presi-
dent. They shall carry out duties and powers prescribed by the Sec-
retary. An Assistant Secretary or the General Counsel, in the order
prescribed by the Secretary, acts for the Secretary when the Sec-
retary and the Deputy Secretary are absent or unable to serve, or
when the offices of the Secretary and Deputy Secretary are vacant.

(f) The Department shall have a seal that shall be judicially rec-
ognized.

(g) SMALL COMMUNITY AIR SERVICE DEVELOPMENT PROGRAM.—
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(1) ESTABLISHMENT.—The Secretary shall establish a 4-year
pilot aviation development program to be administered by a
program director designated by the Secretary.

(2) FUNCTIONS.—The program director shall—

(A) function as a facilitator between small communities
and air carriers;

(B) carry out section 41743 of this title;

(C) carry out the airline service restoration program
under sections 41744, 41745, and 41746 of this title;

(D) ensure that the Bureau of Transportation Statistics
collects data on passenger information to assess the service
needs of small communities;

(E) work with and coordinate efforts with other Federal,
State, and local agencies to increase the viability of service
to small communities and the creation of aviation develop-
ment zones; and

(F) provide policy recommendations to the Secretary and
the Congress that will ensure that small communities have
access to quality, affordable air transportation services.

(3) REPORTS.—The program director shall provide an annual
r}elport to the Secretary and the Congress beginning in 1999
that—

(A) analyzes the availability of air transportation services
in small communities, including, but not limited to, an as-
sessment of the air fares charged for air transportation
services in small communities compared to air fares
charged for air transportation services in larger metropoli-
tan areas and an assessment of the levels of service, meas-
ured by types of aircraft used, the availability of seats, and
scheduling of flights, provided to small communities;

(B) identifies the policy, economic, geographic and mar-
ketplace factors that inhibit the availability of quality, af-
forgable air transportation services to small communities;
an

(C) provides policy recommendations to address the pol-
icy, economic, geographic, and marketplace factors inhibit-
ing the availability of quality, affordable air transportation
services to small communities.

§ 106. Federal Aviation Administration

(a) The Federal Aviation Administration is an administration in
the Department of Transportation.

(b) The head of the Administration is the Administrator. The Ad-
ministration has a Deputy Administrator. They are appointed by
the President, by and with the advice and consent of the Senate.
When making an appointment, the President shall consider the fit-
ness of the individual to carry out efficiently the duties and powers
of the office. Except as provided in subsection (f) or in other provi-
sions of law, the Administrator reports directly to the Secretary of
Transportation. The term of office for any individual appointed as
Administrator after August 23, 1994, shall be 5 years.

(¢c) The Administrator must—

(1) be a citizen of the United States;
(2) be a civilian; and
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(3) have experience in a field directly related to aviation.

(d)(1) The Deputy Administrator must be a citizen of the United
States and have experience in a field directly related to aviation.
An officer on active duty in an armed force may be appointed as
Deputy Administrator. However, if the Administrator is a former
regular officer of an armed force, the Deputy Administrator may
not be an officer on active duty in an armed force, a retired regular
officer of an armed force, or a former regular officer of an armed
force.

(2) An officer on active duty or a retired officer serving as Deputy
Administrator is entitled to hold a rank and grade not lower than
that held when appointed as Deputy Administrator. The Deputy
Administrator may elect to receive (A) the pay provided by law for
the Deputy Administrator, or (B) the pay and allowances or the re-
tired pay of the military grade held. If the Deputy Administrator
elects to receive the military pay and allowances or retired pay, the
Administration shall reimburse the appropriate military depart-
ment from funds available for the expenses of the Administration.

(3) The appointment and service of a member of the armed forces
as a Deputy Administrator does not affect the status, office, rank,
or grade held by that member, or a right or benefit arising from
the status, office, rank, or grade. The Secretary of a military de-
partment does not control the member when the member is carry-
ing out duties and powers of the Deputy Administrator.

(e) The Administrator and the Deputy Administrator may not
have a pecuniary interest in, or own stock in or bonds of, an aero-
nautical enterprise, or engage in another business, vocation, or em-
ployment.

(f) AUTHORITY OF THE SECRETARY AND THE ADMINISTRATOR.—

(1) AUTHORITY OF THE SECRETARY.—Except as provided in
paragraph (2), the Secretary of Transportation shall carry out
the duties and powers, and controls the personnel and activi-
ties, of the Administration. Neither the Secretary nor the Ad-
ministrator may submit decisions for the approval of, or be
bound by the decisions or recommendations of, a committee,
board, or organization established by executive order.

(2) AUTHORITY OF THE ADMINISTRATOR.—The Adminis-
trator—

(A) is the final authority for carrying out all functions,
powers, and duties of the Administration relating to—

(i) the appointment and employment of all officers
and employees of the Administration (other than Pres-
idential and political appointees);

(i1) the acquisition and maintenance of property and
equipment of the Administration;

(iii) except as otherwise provided in paragraph (3),
the promulgation of regulations, rules, orders, circu-
lars, bulletins, and other official publications of the
Administration; and

(iv) any obligation imposed on the Administrator, or
power conferred on the Administrator, by the Air Traf-
fic Management System Performance Improvement
Act of 1996 (or any amendment made by that Act);
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(B) shall offer advice and counsel to the President with
respect to the appointment and qualifications of any officer
or employee of the Administration to be appointed by the
President or as a political appointee;

(C) may delegate, and authorize successive redelegations
of, to an officer or employee of the Administration any
function, power, or duty conferred upon the Administrator,
unless such delegation is prohibited by law; and

(D) except as otherwise provided for in this title, and
notwithstanding any other provision of law, shall not be
required to coordinate, submit for approval or concurrence,
or seek the advice or views of the Secretary or any other
officer or employee of the Department of Transportation on
any matter with respect to which the Administrator is the
final authority.

(3) REGULATIONS.—

(A) IN GENERAL.—In the performance of the functions of
the Administrator and the Administration, the Adminis-
trator is authorized to issue, rescind, and revise such regu-
lations as are necessary to carry out those functions. The
issuance of such regulations shall be governed by the pro-
visions of chapter 5 of title 5. The Administrator shall act
upon all petitions for rulemaking no later than 6 months
after the date such petitions are filed by dismissing such
petitions, by informing the petitioner of an intention to dis-
miss, or by issuing a notice of proposed rulemaking or ad-
vanced notice of proposed rulemaking. The Administrator
shall issue a final regulation, or take other final action,
not later than 16 months after the last day of the public
comment period for the regulations or, in the case of an
advanced notice of proposed rulemaking, if issued, not
later than 24 months after the date of publication in the
Federal Register of notice of the proposed rulemaking.

(B) APPROVAL OF SECRETARY OF TRANSPORTATION.—

(i) The Administrator may not issue a proposed reg-
ulation or final regulation that is likely to result in the
expenditure by State, local, and tribal governments in
the aggregate, or by the private sector, of $100,000,000
or more (adjusted annually for inflation beginning
with the year following the date of the enactment of
the Air Traffic Management System Performance Im-
provement Act of 1996) in any year, or any regulation
which is significant, unless the Secretary of Transpor-
tation approves the issuance of the regulation in ad-
vance. For purposes of this paragraph, a regulation is
significant if the Administrator, in consultation with
the Secretary (as appropriate), determines that the
regulation is likely to—

(I) have an annual effect on the economy of
$100,000,000 or more or adversely affect in a ma-
terial way the economy, a sector of the economy,
productivity, competition, jobs, the environment,
public health or safety, or State, local, or tribal
governments or communities;
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(IT) create a serious inconsistency or otherwise
interfere with an action taken or planned by an-
other agency;

(ITT) materially alter the budgetary impact of
entitlements, grants, user fees, or loan programs
or the rights and obligations of recipients thereof;
or

(IV) raise novel legal or policy issues arising out
of legal mandates.

(i1) In an emergency, the Administrator may issue a
regulation described in clause (i) without prior ap-
proval by the Secretary, but any such emergency regu-
lation is subject to ratification by the Secretary after
it is issued and shall be rescinded by the Adminis-
trator within 5 days (excluding Saturdays, Sundays,
and legal public holidays) after issuance if the Sec-
retary fails to ratify its issuance.

(iii) Any regulation that does not meet the criteria
of clause (i), and any regulation or other action that is
a routine or frequent action or a procedural action,
may be issued by the Administrator without review or
approval by the Secretary.

(iv) The Administrator shall submit a copy of any
regulation requiring approval by the Secretary under
clause (i) to the Secretary, who shall either approve it
or return it to the Administrator with comments with-
in 45 days after receiving it.

(C) PERIODIC REVIEW.—

(i) Beginning on the date which is 3 years after the
date of the enactment of the Air Traffic Management
System Performance Improvement Act of 1996, the
Administrator shall review any unusually burdensome
regulation issued by the Administrator after such date
of enactment beginning not later than 3 years after
the effective date of the regulation to determine if the
cost assumptions were accurate, the benefit of the reg-
ulations, and the need to continue such regulations in
force in their present form.

(i1) The Administrator may identify for review under
the criteria set forth in clause (i) unusually burden-
some regulations that were issued before the date of
the enactment of the Air Traffic Management System
Performance Improvement Act of 1996 and that have
been in force for more than 3 years.

(iii) For purposes of this subparagraph, the term
“unusually burdensome regulation” means any regula-
tion that results in the annual expenditure by State,
local, and tribal governments in the aggregate, or by
the private sector, of $25,000,000 or more (adjusted
annually for inflation beginning with the year follow-
ing the date of the enactment of the Air Traffic Man-
agement System Performance Act of 1996) in any
year.
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(iv) The periodic review of regulations may be per-
formed by advisory committees and the Management
Advisory Council established under subsection (p).

(4) DEFINITION OF POLITICAL APPOINTEE.—For purposes of
this subsection, the term “political appointee” means any indi-
vidual who—

(A) is employed in a position listed in sections 5312
tkllrough 5316 of title 5 (relating to the Executive Sched-
ule);

(B) is a limited term appointee, limited emergency ap-
pointee, or noncareer appointee in the Senior Executive
Service, as defined under paragraphs (5), (6), and (7), re-
spectively, of section 3132(a) of title 5; or

(C) is employed in a position in the executive branch of
the Government of a confidential or policy-determining
character under schedule C of subpart C of part 213 of
title 5 of the Code of Federal Regulations.

(g) DUTIES AND POWERS OF ADMINISTRATOR.—

(1) Except as provided in paragraph (2) of this subsection,
the Administrator shall carry out—

(A) duties and powers of the Secretary of Transportation
under subsection (f) of this section related to aviation safe-
ty (except those related to transportation, packaging,
marking, or description of hazardous material) and stated
in sections 308(b), 1132(c) and (d), 40101(c), 40103(b),
40106(a), 40108, 40109(b), [40113(a), (c), and (d), 40114(a),
40119, 44501(a) and (c), 44502(a)(1), (b), and (c), 44504,
44505, 44507, 44508, 44511-44513, 44701-44716, 44718(c),
44721(a), 44901, 44902, 44903(a)-(c) and (e), 44906, 44912,
44935-44937, and 44938(a) and (b), chapter 451, sections
45302-45304,]1 40113(a), (c)-(e), 40114(a), and 40119, and
chapter 445 (except sections 44501(b), 44502(a)(2)-(4),
44503, 44506, 44509, 44510, 44514, and 44515), chapter
447 (except sections 44717, 44718(a) and (b), 44719, 44720,
44721(b), 44722, and 44723), chapter 449 (except sections
44903(d), 44904, 44905, 44907-44911, 44913, 44915, and
44931-44934), chapter 451, chapter 453, sections 46104,
46301(d) and (h)(2), 46303(c), 46304-46308, 46310, 46311,
and 46313-46316, chapter 465, and sections 47504(b) (re-
lated to flight procedures), 47508(a), and 48107 of this
title; and

(B) additional duties and powers prescribed by the Sec-
retary of Transportation.

(2) In carrying out sections 40119, 44901, 44903(a)-(c) and
(e), 44906, 44912, 44935-44937, 44938(a) and (b), and 48107 of
this title, paragraph (1)(A) of this subsection does not apply to
duties and powers vested in the Director of Intelligence and
Security by section 44931 of this title.

(h) Section 40101(d) of this title applies to duties and powers
specified in subsection (g)(1) of this section. Any of those duties and
powers may be transferred to another part of the Department only
when specifically provided by law or a reorganization plan submit-
ted under chapter 9 of title 5. A decision of the Administrator in
carrying out those duties or powers is administratively final.
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(i) The Deputy Administrator shall carry out duties and powers
prescribed by the Administrator. The Deputy Administrator acts
for the Administrator when the Administrator is absent or unable
to serve, or when the office of the Administrator is vacant.

() There is established within the Federal Aviation Administra-
tion an institute to conduct civil aeromedical research under sec-
tion 44507 of this title. Such institute shall be known as the “Civil
Aeromedical Institute”. Research conducted by the institute should
take appropriate advantage of capabilities of other government
agencies, universities, or the private sector.

[(k) AUTHORIZATION OF APPROPRIATIONS FOR OPERATIONS.—
There is authorized to be appropriated to the Secretary of Trans-
portation for operations of the Administration $5,158,000,000 for
fiscal year 1997 and $5,344,000,000 for fiscal year 1998.1

(k) AUTHORIZATION OF APPROPRIATIONS FOR OPERATIONS.—

(1) IN GENERAL.—There are authorized to be appropriated to
the Secretary of Transportation for operations of the Adminis-
tration $5,631,000,000 for fiscal year 1999, $5,784,000,000 for
fiscal year 2000, $5,946,000,000 for fiscal year 2001, and
$6,112,000,000 for fiscal year 2002. Of the amounts authorized
to be appropriated for fiscal year 1999, not more than
$9,100,000 shall be used to support air safety efforts through
payment of United States membership obligations, to be paid as
soon as practicable.

(2) AUTHORIZED EXPENDITURES.—Of the amounts appro-
priated under paragraph (1) $450,000 may be used for wildlife
hazard mitigation measures and management of the wildlife
strike database of the Federal Aviation Administration.

(3) UNIVERSITY CONSORTIUM.—There are authorized to be ap-
propriated not more than $9,100,000 for the 3 fiscal year period
beginning with fiscal year 1999 to support a university consor-
tium established to provide an air safety and security manage-
ment certificate program, working cooperatively with the Fed-
eral Aviation Administration and United States air carriers.
Funds authorized under this paragraph—

(A) may not be used for the construction of a building or
other facility; and
(B) shall be awarded on the basis of open competition.

() PERSONNEL AND SERVICES.—

(1) OFFICERS AND EMPLOYEES.—Except as provided in section
40122(a) of this title and section 347 of Public Law 104-50, the
Administrator is authorized, in the performance of the func-
tions of the Administrator, to appoint, transfer, and fix the
compensation of such officers and employees, including attor-
neys, as may be necessary to carry out the functions of the Ad-
ministrator and the Administration. In fixing compensation
and benefits of officers and employees, the Administrator shall
not engage in any type of bargaining, except to the extent pro-
vided for in section 40122(a), nor shall the Administrator be
bound by any requirement to establish such compensation or
benefits at particular levels.

(2) EXPERTS AND CONSULTANTS.—The Administrator is au-
thorized to obtain the services of experts and consultants in ac-
cordance with section 3109 of title 5.
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(3) TRANSPORTATION AND PER DIEM EXPENSES.—The Adminis-
trator is authorized to pay transportation expenses, and per
diem in lieu of subsistence expenses, in accordance with chap-
ter 57 of title 5.

(4) USE OF PERSONNEL FROM OTHER AGENCIES.—The Admin-
istrator is authorized to utilize the services of personnel of any
other Federal agency (as such term is defined under section
551(1) of title 5).

(5) VOLUNTARY SERVICES.—

(A) GENERAL RULE.—In exercising the authority to ac-
cept gifts and voluntary services under section 326 of this
title, and without regard to section 1342 of title 31, the Ad-
ministrator may not accept voluntary and uncompensated
services if such services are used to displace Federal em-
gloyees employed on a full-time, part-time, or seasonal

asis.

(B) INCIDENTAL EXPENSES.—The Administrator is au-
thorized to provide for incidental expenses, including
transportation, lodging, and subsistence, for volunteers
who provide voluntary services under this subsection.

(C) LIMITED TREATMENT AS FEDERAL EMPLOYEES.—An in-
dividual who provides voluntary services under this sub-
section shall not be considered a Federal employee for any
purpose other than for purposes of chapter 81 of title 5, re-
lating to compensation for work injuries, and chapter 171
of title 28, relating to tort claims.

(6) CONTRACTS.—The Administrator is authorized to enter
into and perform such contracts, leases, cooperative agree-
ments, or other transactions as may be necessary to carry out
the functions of the Administrator and the Administration. The
Administrator may enter into such contracts, leases, coopera-
tive agreements, and other transactions with any Federal
agency (as such term is defined in section 551(1) of title 5) or
any instrumentality of the United States, any State, territory,
or possession, or political subdivision thereof, any other gov-
ernmental entity, or any person, firm, association, corporation,
or educational institution, on such terms and conditions as the
Administrator may consider appropriate.

(m) COOPERATION BY ADMINISTRATOR.—With the consent of ap-
propriate officials, the Administrator may, with or without reim-
bursement, use or accept the services, equipment, personnel, and
facilities of any other Federal agency (as such term is defined in
section 551(1) of title 5) and any other public or private entity. The
Administrator may also cooperate with appropriate officials of
other public and private agencies and instrumentalities concerning
the use of services, equipment, personnel, and facilities. The head
of each Federal agency shall cooperate with the Administrator in
making the services, equipment, personnel, and facilities of the
Federal agency available to the Administrator. The head of a Fed-
eral agency is authorized, notwithstanding any other provision of
law, to transfer to or to receive from the Administration, without
reimbursement, supplies and equipment other than administrative
supplies or equipment.

(n) ACQUISITION.—
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(1) IN GENERAL.—The Administrator is authorized—

(A) to acquire (by purchase, lease, condemnation, or oth-
erwise), construct, improve, repair, operate, and main-
tain—

(i) air traffic control facilities and equipment;

(i1) research and testing sites and facilities; and

(iii) such other real and personal property (including
office space and patents), or any interest therein, with-
in and outside the continental United States as the
Administrator considers necessary;

(B) to lease to others such real and personal property;
and

(C) to provide by contract or otherwise for eating facili-
ties and other necessary facilities for the welfare of em-
ployees of the Administration at the installations of the
Administration, and to acquire, operate, and maintain
equipment for these facilities.

(2) TrrLE.—Title to any property or interest therein acquired
pursuant to this subsection shall be held by the Government
of the United States.

(o) TRANSFERS OF FUNDS.—The Administrator is authorized to
accept transfers of unobligated balances and unexpended balances
of funds appropriated to other Federal agencies (as such term is de-
fined in section 551(1) of title 5) to carry out functions transferred
by law to the Administrator or functions transferred pursuant to
law to the Administrator on or after the date of the enactment of
the Air Traffic Management System Performance Improvement Act
of 1996.

(p) MANAGEMENT ADVISORY COUNCIL.—

(1) EsTABLISHMENT.—Within 3 months after the date of the
enactment of the Air Traffic Management System Performance
Improvement Act of 1996, the Administrator shall establish an
advisory council which shall be known as the Federal Aviation
Management Advisory Council (in this subsection referred to
as the “Council”). With respect to Administration management,
policy, spending, funding, and regulatory matters affecting the
aviation industry, the Council may submit comments, rec-
ommended modifications, and dissenting views to the Adminis-
trator. The Administrator shall include in any submission to
Congress, the Secretary, or the general public, and in any sub-
mission for publication in the Federal Register, a description of
the comments, recommended modifications, and dissenting
views received from the Council, together with the reasons for
any differences between the views of the Council and the views
or actions of the Administrator.

(2) MEMBERSHIP.—The Council shall consist of 15 members,
who shall consist of—

(A) a designee of the Secretary of Transportation;

(B) a designee of the Secretary of Defense; and

(C) 13 members representing aviation interests, ap-
pointed by the President by and with the advice and con-
sent of the Senate.
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(3) QUALIFICATIONS.—No member appointed under para-
graph (2)(C) may serve as an officer or employee of the United
States Government while serving as a member of the Council.

(4) FUNCTIONS.—

(A) IN GENERAL.—

(i) The Council shall provide advice and counsel to
the Administrator on issues which affect or are af-
fected by the operations of the Administrator. The
Council shall function as an oversight resource for
management, policy, spending, and regulatory matters
under the jurisdiction of the Administration.

(i1)) The Council shall review the rulemaking cost-
benefit analysis process and develop recommendations
to improve the analysis and ensure that the public in-
terest is fully protected.

(iii) The Council shall review the process through
which the Administration determines to use advisory
circulars and service bulletins.

(B) MEETINGS.—The Council shall meet on a regular and
periodic basis or at the call of the chairman or of the Ad-
ministrator.

(C) ACCESS TO DOCUMENTS AND STAFF.—The Administra-
tion may give the Council appropriate access to relevant
documents and personnel of the Administration, and the
Administrator shall make available, consistent with the
authority to withhold commercial and other proprietary in-
formation under section 552 of title 5 (commonly known as
the “Freedom of Information Act”), cost data associated
with the acquisition and operation of air traffic service sys-
tems. Any member of the Council who receives commercial
or other proprietary data from the Administrator shall be
subject to the provisions of section 1905 of title 18, pertain-
ing to unauthorized disclosure of such information.

(5) FEDERAL ADVISORY COMMITTEE ACT NOT TO APPLY.—The
Federal Advisory Committee Act (5 U.S.C. App.) does not apply
to the Council or such aviation rulemaking committees as the
Administrator shall designate.

(6) ADMINISTRATIVE MATTERS.—

(A) TERMS OF MEMBERS.—

(i) Except as provided in subparagraph (B), mem-
bers of the Council appointed by the President under
paragraph (2)(C) shall be appointed for a term of 3
years.

(il)) Of the members first appointed by the Presi-
dent—

(I) 4 shall be appointed for terms of 1 year;

(II) 5 shall be appointed for terms of 2 years;
and

(IIT) 4 shall be appointed for terms of 3 years.

(i1i) An individual chosen to fill a vacancy shall be
appointed for the unexpired term of the member re-
placed.
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(iv) A member whose term expires shall continue to
serve until the date on which the member’s successor
takes office.

(B) CHAIRMAN; VICE CHAIRMAN.—The Council shall elect
a chair and a vice chair from among the members ap-
pointed under paragraph (2)(C), each of whom shall serve
for a term of 1 year. The vice chair shall perform the du-
ties of the chairman in the absence of the chairman.

(C) TRAVEL AND PER DIEM.—Each member of the Council
shall be paid actual travel expenses, and per diem in lieu
of subsistence expenses when away from his or her usual
place of residence, in accordance with section 5703 of title
5.

(D) DETAIL OF PERSONNEL FROM THE ADMINISTRATION.—
The Administrator shall make available to the Council
such staff, information, and administrative services and
assistance as may reasonably be required to enable the
Council to carry out its responsibilities under this sub-
section.

(q) AIRCRAFT NOISE OMBUDSMAN.—

(1) EsTABLISHMENT.—There shall be in the Administration
an Aircraft Noise Ombudsman.

(2) GENERAL DUTIES AND RESPONSIBILITIES.—The Ombuds-
man shall—

(A) be appointed by the Administrator;

(B) serve as a liaison with the public on issues regarding
aircraft noise; and

(C) be consulted when the Administration proposes
changes in aircraft routes so as to minimize any increases
in aircraft noise over populated areas.

(3) Number of full-time equivalent employees. The appoint-
ment of an Ombudsman under this subsection shall not result
in an increase in the number of full-time equivalent employees
in the Administration.

PUBLIC LAW 104-50
(49 U.S.C. 106, NOTE)

SEC. 347. (a) In consultation with the employees of the Federal
Aviation Administration and such non-governmental experts in
personnel management systems as he may employ, and notwith-
standing the provisions of title 5, United States Code, and other
Federal personnel laws, the Administrator of the Federal Aviation
Administration shall develop and implement, not later than Janu-
ary 1, 1996, a personnel management system for the Federal Avia-
tion Administration that addresses the unique demands on the
agency’s workforce. Such a new system shall, at a minimum, pro-
vide for greater flexibility in the hiring, training, compensation,
and location of personnel.

(b) The provisions of title 5, United States code, shall not apply
to the new personnel management system developed and imple-
mented pursuant to subsection (a), with the exception of—

(1) section 2302(b), relating to whistleblower [protection;]
protection, including the provisions for investigations and en-
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forcement as provided in chapter 12 of title 5, United States
Code;
(2) sections 3308—3320, relating to veterans’ preference;
(8) section 7116(b)(7), relating to limitations on the right to
strike;
(4) section 7204, relating to antidiscrimination;
(5) chapter 73, relating to suitability, security, and conduct;
(6) chapter 81, relating to compensation for work injury; and
(7) chapters 83—85, 87, and 89, relating to retirement, un-
employment compensation, and insurance coverage.
(c) This section shall take effect on April 1, 1996.

TITLE 49. TRANSPORTATION
SUBTITLE IV. INTERSTATE TRANSPORTATION
PART C. PIPELINE CARRIERS

CHAPTER 159. ENFORCEMENT: INVESTIGATIONS, RIGHTS, AND
REMEDIES

§ 15904. Rights and remedies of persons injured by pipeline
carriers

(a) ENFORCEMENT OF ORDERS.—A person injured because a pipe-
line carrier providing transportation or service subject to this part
does not obey an order of the Board, except an order for the pay-
ment of money, may bring a civil action to enforce that order under
this subsection.

(b) LIABILITY OF CARRIER.—

(1) EXCESSIVE CHARGES.—A pipeline carrier providing trans-
portation subject to this part is liable to a person for amounts
charged that exceed the applicable rate for the transportation.

(2) DAMAGES.—A pipeline carrier providing transportation
subject to this part is liable for damages sustained by a person
as a result of an act or omission of that carrier in violation of
this part.

(¢) COMPLAINTS.—

(1) FILING.—A person may file a complaint with the Board
under section 15901(b) or bring a civil action under subsection
(b) to enforce liability against a pipeline carrier providing
transportation subject to this part.

(2) PAYMENT DEADLINE.—When the Board makes an award
under subsection (b), the Board shall order the carrier to pay
the amount awarded by a specific date. The Board may order
a carrier providing transportation subject to this part to pay
damages only when the proceeding is on complaint. The person
for whose benefit an order of the Board requiring the payment
of money is made may bring a civil action to enforce that order
under this paragraph if the carrier does not pay the amount
awarded by the date payment was ordered to be made.

(d) CIvIL ACTIONS.—

(1) CoMPLAINT.—When a person begins a civil action under
subsection (b) to enforce an order of the Board requiring the
payment of damages by a pipeline carrier providing transpor-
tation subject to this part , the text of the order of the Board
must be included in the complaint. In addition to the district
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courts of the United States, a State court of general jurisdic-
tion having jurisdiction of the parties has jurisdiction to en-
force an order under this paragraph. The findings and order of
the Board are competent evidence of the facts stated in them.
Trial in a civil action brought in a district court of the United
States under this paragraph is in the judicial district in which
the plaintiff resides or in which the principal operating office
of the carrier is located. In a civil action under this paragraph,
the plaintiff is liable for only those costs that accrue on an ap-
peal taken by the plaintiff.

(2) ATTORNEY’S FEES.—The district court shall award a rea-
sonable attorney’s fee as a part of the damages for which a car-
rier is found liable under this subsection. The district court
shall tax and collect that fee as a part of the costs of the ac-
tion.

CHAPTER 401. GENERAL PROVISIONS

§ 40102. Definitions

(a) GENERAL DEFINITIONS.—In this part—

(1) “aeronautics” means the science and art of flight.

(2) “air carrier” means a citizen of the United States under-
taking by any means, directly or indirectly, to provide air
transportation.

(3) “air commerce” means foreign air commerce, interstate
air commerce, the transportation of mail by aircraft, the oper-
ation of aircraft within the limits of a Federal airway, or the
operation of aircraft that directly affects, or may endanger
safety in, foreign or interstate air commerce.

(4) “air navigation facility” means a facility used, available
for use, or designed for use, in aid of air navigation, includ-
ing—

(A) a landing area;

(B) a light;

(C) apparatus or equipment for distributing weather in-
formation, signaling, radio-directional finding, or radio or
other electromagnetic communication; and

(D) another structure or mechanism for guiding or con-
trolling flight in the air or the landing and takeoff of air-
craft.

(5) “air transportation” means foreign air transportation,
interstate air transportation, or the transportation of mail by
aircraft.

(6) “aircraft” means any contrivance invented, used, or de-
signed to navigate, or fly in, the air.

(7) “aircraft engine” means an engine used, or intended to be
used, to propel an aircraft, including a part, appurtenance, and
accessory of the engine, except a propeller.

(8) “airman” means an individual—

(A) in command, or as pilot, mechanic, or member of the
crew, who navigates aircraft when under way;

(B) except to the extent the Administrator of the Federal
Aviation Administration may provide otherwise for individ-
uals employed outside the United States, who is directly in
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charge of inspecting, maintaining, overhauling, or repair-
ing aircraft, aircraft engines, propellers, or appliances; or

(C) who serves as an aircraft dispatcher or air traffic
control-tower operator.

(9) “airport” means a landing area used regularly by aircraft
for receiving or discharging passengers or cargo.

(10) “all-cargo air transportation” means the transportation
by aircraft in interstate air transportation of only property or
only mail, or both.

(11) “appliance” means an instrument, equipment, appara-
tus, a part, an appurtenance, or an accessory used, capable of
being used, or intended to be used, in operating or controlling
aircraft in flight, including a parachute, communication equip-
ment, and another mechanism installed in or attached to air-
craft during flight, and not a part of an aircraft, aircraft en-
gine, or propeller.

(12) “cargo” means property, mail, or both.

(13) “charter air carrier” means an air carrier holding a cer-
tificate of public convenience and necessity that authorizes it
to provide charter air transportation.

(14) “charter air transportation” means charter trips in air
transportation authorized under this part.

(15) “citizen of the United States” means—

(A) an individual who is a citizen of the United States;

(B) a partnership each of whose partners is an individ-
ual who is a citizen of the United States; or

(C) a corporation or association organized under the laws
of the United States or a State, the District of Columbia,
or a territory or possession of the United States, of which
the president and at least two-thirds of the board of direc-
tors and other managing officers are citizens of the United
States, and in which at least 75 percent of the voting in-
terest is owned or controlled by persons that are citizens
of the United States.

(16) “civil aircraft” means an aircraft except a public aircraft.

(17) “civil aircraft of the United States” means an aircraft
registered under chapter 441 of this title.

(18) “conditional sales contract” means a contract—

(A) for the sale of an aircraft, aircraft engine, propeller,
appliance, or spare part, under which the buyer takes pos-
session of the property but title to the property vests in
the buyer at a later time on—

(i) paying any part of the purchase price;
(ii) performing another condition; or
(iii) the happening of a contingency; or

(B) to bail or lease an aircraft, aircraft engine, propeller,
appliance, or spare part, under which the bailee or les-
see—

(i) agrees to pay an amount substantially equal to
the value of the property; and

(i1) is to become, or has the option of becoming, the
owner of the property on complying with the contract.
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(19) “conveyance” means an instrument, including a condi-
tional sales contract, affecting title to, or an interest in, prop-
erty.

(20) “Federal airway” means a part of the navigable airspace
that the Administrator designates as a Federal airway.

(21) “foreign air carrier” means a person, not a citizen of the
United States, undertaking by any means, directly or indi-
rectly, to provide foreign air transportation.

(22) “foreign air commerce” means the transportation of pas-
sengers or property by aircraft for compensation, the transpor-
tation of mail by aircraft, or the operation of aircraft in fur-
thering a business or vocation, between a place in the United
States and a place outside the United States when any part of
the transportation or operation is by aircraft.

(23) “foreign air transportation” means the transportation of
passengers or property by aircraft as a common carrier for
compensation, or the transportation of mail by aircraft, be-
tween a place in the United States and a place outside the
United States when any part of the transportation is by air-
craft.

(24) “interstate air commerce” means the transportation of
passengers or property by aircraft for compensation, the trans-
portation of mail by aircraft, or the operation of aircraft in fur-
thering a business or vocation—

(A) between a place in—

(i) a State, territory, or possession of the United
States and a place in the District of Columbia or an-
other State, territory, or possession of the United
States;

(il) a State and another place in the same State
through the airspace over a place outside the State;

(iii) the District of Columbia and another place in
the District of Columbia; or

(iv) a territory or possession of the United States
ang another place in the same territory or possession;
an

(B) when any part of the transportation or operation is
by aircraft.

(25) “interstate air transportation” means the transportation
of passengers or property by aircraft as a common carrier for
compensation, or the transportation of mail by aircraft—

(A) between a place in—

(i) a State, territory, or possession of the United
States and a place in the District of Columbia or an-
other State, territory, or possession of the United
States;

(i1) Hawaii and another place in Hawaii through the
airspace over a place outside Hawaii;

(i11) the District of Columbia and another place in
the District of Columbia; or

(iv) a territory or possession of the United States
and another place in the same territory or possession;
and

(B) when any part of the transportation is by aircraft.
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(26) “intrastate air carrier” means a citizen of the United
States undertaking by any means to provide only intrastate air
transportation.

(27) “intrastate air transportation” means the transportation
by a common carrier of passengers or property for compensa-
tion, entirely in the same State, by turbojet-powered aircraft
capable of carrying at least 30 passengers.

(28) “landing area” means a place on land or water, includ-
ing an airport or intermediate landing field, used, or intended
to be used, for the takeoff and landing of aircraft, even when
facilities are not provided for sheltering, servicing, or repairing
aircraft, or for receiving or discharging passengers or cargo.

(29) “mail” means United States mail and foreign transit
mail.

(30) “navigable airspace” means airspace above the minimum
altitudes of flight prescribed by regulations under this subpart
and subpart IIT of this part, including airspace needed to en-
sure safety in the takeoff and landing of aircraft.

(381) “navigate aircraft” and “navigation of aircraft” include
piloting aircraft.

(32) “operate aircraft” and “operation of aircraft” mean using
aircraft for the purposes of air navigation, including—

(A) the navigation of aircraft; and
(B) causing or authorizing the operation of aircraft with
or without the right of legal control of the aircraft.

(383) “person”, in addition to its meaning under section 1 of
title 1, includes a governmental authority and a trustee, re-
ceiver, assignee, and other similar representative.

(34) “predatory” means a practice that violates the antitrust
laws as defined in the first section of the Clayton Act (15
U.S.C. 12).

(85) “price” means a rate, fare, or charge.

(36) “propeller” includes a part, appurtenance, and accessory
of a propeller.

(87) “public aircraft"—

(A) means an aircraft—

(i) used only for the United States Government;

(i1) owned by the United States Government and op-
erated by any person for purposes related to crew
training, equipment development, or demonstration; or

(iii) owned and operated (except for commercial pur-
poses), or exclusively leased for at least 90 continuous
days, by a government (except the United States Gov-
ernment), including a State, the District of Columbia,
or a territory or possession of the United States, or po-
litical subdivision of that government; but

(B) does not include a government-owned aircraft—

(i) transporting property for commercial purposes; or

(i1) transporting passengers other than—

(I) transporting (for other than commercial pur-
poses) crewmembers or other persons aboard the
aircraft whose presence is required to perform, or
is associated with the performance of, a govern-
mental function such as firefighting, search and
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rescue, law enforcement, aeronautical research, or
biological or geological resource management; [orl
(II) transporting (for other than commercial pur-
poses) persons aboard the aircraft if the aircraft is
operated by the Armed Forces or an intelligence
agency of the United [States.] States; or
(III) transporting persons aboard the aircraft if
the aircraft is operated for the purpose of prisoner
transport.
An aircraft described in the preceding sentence shall, notwith-
standing any limitation relating to use of the aircraft for commer-
cial purposes, be considered to be a public aircraft for the purposes
of this part without regard to whether the aircraft is operated by
a unit of government on behalf of another unit of government, pur-
suant to a cost reimbursement agreement between such units of
government, if the unit of government on whose behalf the oper-
ation is conducted certifies to the Administrator of the Federal
Aviation Administration that the operation was necessary to re-
spond to a significant and imminent threat to life or property (in-
cluding natural resources) and that no service by a private operator
was reasonably available to meet the threat.

(38) “spare part” means an accessory, appurtenance, or part
of an aircraft (except an aircraft engine or propeller), aircraft
engine (except a propeller), propeller, or appliance, that is to
be installed at a later time in an aircraft, aircraft engine, pro-
peller, or appliance.

(39) “State authority” means an authority of a State des-
ignated under State law—

(A) to receive notice required to be given a State author-
ity under subpart II of this part; or

(B) as the representative of the State before the Sec-
retary of Transportation in any matter about which the
Secretary is required to consult with or consider the views
of a State authority under subpart II of this part.

(40) “ticket agent” means a person (except an air carrier, a
foreign air carrier, or an employee of an air carrier or foreign
air carrier) that as a principal or agent sells, offers for sale, ne-
gotiates for, or holds itself out as selling, providing, or arrang-
ing for, air transportation.

(41) “United States” means the States of the United States,
the District of Columbia, and the territories and possessions of
the United States, including the territorial sea and the over-
lying airspace.

(b) Limited definition. In subpart II of this part, "control” means
control by any means.

§ 40117. Passenger facility fees

(a) DEFINITIONS.—In this section—

(1) “airport”, “commercial service airport”, and “public agen-
cy” have the same meanings given those terms in section
47102 of this title.

(2) “eligible agency” means a public agency that controls a
commercial service airport.

(3) “eligible airport-related project” means a project—
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(A) for airport development or airport planning under
subchapter I of chapter 471 of this title;

(B) for terminal development described in section
47110(d) of this title;

(C) for airport noise capability planning under section
47505 of this title;

(D) to carry out noise compatibility measures eligible for
assistance under section 47504 of this title, whether or not
a program for those measures has been approved under
section 47504; and

(E) for constructing gates and related areas at which
passengers board or exit aircraft.

(4) “passenger facility fee” means a fee imposed under this
section.

(5) “passenger facility revenue” means revenue derived from
a passenger facility fee.

(b) GENERAL AUTHORITY.—

(1) The Secretary of Transportation may authorize under
this section an eligible agency to impose a passenger facility
fee of $1, $2, or $3 on each paying passenger of an air carrier
or foreign air carrier boarding an aircraft at an airport the
agency controls to finance an eligible airport-related project, in-
cluding making payments for debt service on indebtedness in-
curred to carry out the project, to be carried out in connection
with the airport or any other airport the agency controls.

(2) A State, political subdivision of a State, or authority of
a State or political subdivision that is not the eligible agency
may not regulate or prohibit the imposition or collection of a
passenger facility fee or the use of the passenger facility reve-
nue.

(3) A passenger facility fee may be imposed on a passenger
of an air carrier or foreign air carrier originating or connecting
at the commercial service airport that the agency controls.

(c) APPLICATIONS.—

(1) An eligible agency must submit to the Secretary an appli-
cation for authority to impose a passenger facility fee. The ap-
plication shall contain information and be in the form that the
Secretary may require by regulation.

(2) Before submitting an application, the eligible agency
must provide reasonable notice to, and an opportunity for con-
sultation with, air carriers and foreign air carriers operating at
the airport. The Secretary shall prescribe regulations that de-
fine reasonable notice and contain at least the following re-
quirements:

(A) The agency must provide written notice of individual
projects being considered for financing by a passenger fa-
cility fee and the date and location of a meeting to present
the projects to air carriers and foreign air carriers operat-
ing at the airport.

(B) Not later than 30 days after written notice is pro-
vided under subparagraph (A) of this paragraph, each air
carrier and foreign air carrier operating at the airport
must provide to the agency written notice of receipt of the
notice. Failure of a carrier to provide the notice may be
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deemed certification of agreement with the project by the
carrier under subparagraph (D) of this paragraph.

(C) Not later than 45 days after written notice is pro-
vided under subparagraph (A) of this paragraph, the agen-
cy must conduct a meeting to provide air carriers and for-
eign air carriers with descriptions of projects and justifica-
tions and a detailed financial plan for projects.

(D) Not later than 30 days after the meeting, each air
carrier and foreign air carrier must provide to the agency
certification of agreement or disagreement with projects
(or total plan for the projects). Failure to provide the cer-
tification is deemed -certification of agreement with the
project by the carrier. A certification of disagreement is
void if it does not contain the reasons for the disagree-
ment.

(3) After receiving an application, the Secretary shall provide
notice and an opportunity to air carriers, foreign air carriers,
and other interested persons to comment on the application.
The Secretary shall make a final decision on the application
not later than 120 days after receiving it.

(d) LIMITATIONS ON APPROVING APPLICATIONS.—The Secretary
may approve an application that an eligible agency has submitted
under subsection (c¢) of this section to finance a specific project only
if the Secretary finds, based on the application, that—

(1) the amount and duration of the proposed passenger facil-
ity fee will result in revenue (including interest and other re-
turns on the revenue) that is not more than the amount nec-
essary to finance the specific project;

(2) each project is an eligible airport-related project that
will—

(A) preserve or enhance capacity, safety, or security of
the national air transportation system;

(B) reduce noise resulting from an airport that is part of
the system; or

(C) provide an opportunity for enhanced competition be-
tween or among air carriers and foreign air carriers; and

(3) the application includes adequate justification for each of
the specific projects.

(e) LIMITATIONS ON IMPOSING FEES.—

(1) An eligible agency may impose a passenger facility fee
only—

(A) if the Secretary approves an application that the
agency has submitted under subsection (c) of this section;
and

(B) subject to terms the Secretary may prescribe to carry
out the objectives of this section.

(2) A passenger facility fee may not be collected from a pas-
senger—

(A) for more than 2 boardings on a one-way trip or a trip
in each

direction of a round trip;

(B) for the boarding to an eligible place under sub-
chapter II of chapter 417 of this title for which essential
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air service compensation is paid under subchapter II;
[and]

(C) enplaning at an airport if the passenger did not pay
for the air transportation which resulted in such
enplanement, including any case in which the passenger
obtained the ticket for the air transportation with a fre-
quent flier award coupon without monetary [payment.]
payment; and

(D) in Alaska aboard an aircraft having a seating capac-
ity of less than 20 passengers.

(f) LIMITATIONS ON CONTRACTS, LEASES, AND USE AGREEMENTS.—

(1) A contract between an air carrier or foreign air carrier
and an eligible agency made at any time may not impair the
authority of the agency to impose a passenger facility fee or to
use the passenger facility revenue as provided in this section.

(2) A project financed with a passenger facility fee may not
be subject to an exclusive long-term lease or use agreement of
an air carrier or foreign air carrier, as defined by regulations
of the Secretary.

(3) A lease or use agreement of an air carrier or foreign air
carrier related to a project whose construction or expansion
was financed with a passenger facility fee may not restrict the
eligible agency from financing, developing, or assigning new ca-
pacity at the airport with passenger facility revenue.

(g) TREATMENT OF REVENUE.—

(1) Passenger facility revenue is not airport revenue for pur-
poses of establishing a price under a contract between an eligi-
ble agency and an air carrier or foreign air carrier.

(2) An eligible agency may not include in its price base the
part of the capital costs of a project paid for by using passenger
facility revenue to establish a price under a contract between
the agency and an air carrier or foreign air carrier.

(3) For a project for terminal development, gates and related
areas, or a facility occupied or used by at least one air carrier
or foreign air carrier on an exclusive or preferential basis, a
price payable by an air carrier or foreign air carrier using the
facilities must at least equal the price paid by an air carrier
or foreign air carrier using a similar facility at the airport that
was not financed with passenger facility revenue.

(4) Passenger facility revenues that are held by an air carrier
or an agent of the carrier after collection of a passenger facility
fee constitute a trust fund that is held by the air carrier or
agent for the beneficial interest of the eligible agency imposing
the fee. Such carrier or agent holds neither legal nor equitable
interest in the passenger facility revenues except for any han-
dling fee or retention of interest collected on unremitted pro-
ceeds as may be allowed by the Secretary.

(h) COMPLIANCE.—

(1) As necessary to ensure compliance with this section, the
Secretary shall prescribe regulations requiring recordkeeping
and auditing of accounts maintained by an air carrier or for-
eign air carrier and its agent collecting a passenger facility fee
and by the eligible agency imposing the fee.
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(2) The Secretary periodically shall audit and review the use
by an eligible agency of passenger facility revenue. After re-
view and a public hearing, the Secretary may end any part of
the authority of the agency to impose a passenger facility fee
to the extent the Secretary decides that the revenue is not
being used as provided in this section.

(3) The Secretary may set off amounts necessary to ensure
compliance with this section against amounts otherwise pay-
able to an eligible agency under subchapter I of chapter 471 of
this title if the Secretary decides a passenger facility fee is ex-
cessive or that passenger facility revenue is not being used as
provided in this section.

(i) REGULATIONS.—The Secretary shall prescribe regulations nec-
essary to carry out this section. The regulations—

(1) may prescribe the time and form by which a passenger
facility fee takes effect; [and]

(2) shall—

(A) require an air carrier or foreign air carrier and its
agent to collect a passenger facility fee that an eligible
agency imposes under this section;

(B) establish procedures for handling and remitting
money collected;

(C) ensure that the money, less a uniform amount the
Secretary determines reflects the average necessary and
reasonable expenses (net of interest accruing to the carrier
and agent after collection and before remittance) incurred
in collecting and handling the fee, is paid promptly to the
eligible agency for which they are collected; and

(D) require that the amount collected for any air trans-
portation be noted on the ticket for that air [transpor-
tation.] transportation; and

(3) may permit a public agency to request that collection of
a passenger facility fee be waived for—

(A) passengers enplaned by any class of air carrier or for-
eign air carrier if the number of passengers enplaned by the
carriers in the class constitutes not more than one percent
of the total number of passengers enplaned annually at the
airport at which the fee is imposed; or

(B) passengers enplaned on a flight to an airport—

(i) that has fewer than 2,500 passenger boardings
each year and receives scheduled passenger service; or

(it) in a community which has a population of less
than 10,000 and is not connected by a land highway
or vehicular way to the land-connected National High-
way System within a State.

() SHELL OoF TERMINAL BUILDING.—In order to enable additional
air service by an air carrier with less than 50 percent of the sched-
uled passenger traffic at an airport, the Secretary may consider the
shell of a terminal building (including heating, ventilation, and air

conditioning) to be an eligible airport-related project under sub-
section (a)(3)(E).
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§ 40113. Administrative

(a) GENERAL AUTHORITY.—The Secretary of Transportation (or
the Administrator of the Federal Aviation Administration with re-
spect to aviation safety duties and powers designated to be carried
out by the Administrator) may take action the Secretary or Admin-
istrator, as appropriate, considers necessary to carry out this part,
including conducting investigations, prescribing regulations, stand-
ards, and procedures, and issuing orders.

(b) HAZARDOUS MATERIAL.—In carrying out this part, the Sec-
retary has the same authority to regulate the transportation of
hazardous material by air that the Secretary has under section
5103 of this title. However, this subsection does not prohibit or reg-
ulate the transportation of a firearm (as defined in section 232 of
title 18) or ammunition for a firearm, when transported by an indi-
vidual for personal use.

(¢) GOVERNMENTAL ASSISTANCE.—The Secretary (or the Adminis-
trator of the Federal Aviation Administration with respect to avia-
tion safety duties and powers designated to be carried out by the
Administrator) may use the assistance of the Administrator of the
National Aeronautics and Space Administration and any research
or technical department, agency, or instrumentality of the United
States Government on matters related to aircraft fuel and oil, and
to the design, material, workmanship, construction, performance,
maintenance, and operation of aircraft, aircraft engines, propellers,
appliances, and air navigation facilities. Each department, agency,
and instrumentality may conduct scientific and technical research,
investigations, and tests necessary to assist the Secretary or Ad-
ministrator of the Federal Aviation Administration in carrying out
this part. This part does not authorize duplicating laboratory re-
search activities of a department, agency, or instrumentality.

(d) INDEMNIFICATION.—The Administrator of the Federal Avia-
tion Administration may indemnify an officer or employee of the
Administration against a claim or judgment arising out of an act
that the Administrator decides was committed within the scope of
the official duties of the officer or employee.

(e) ASSISTANCE TO FOREIGN AVIATION AUTHORITIES.—

(1) SAFETY-RELATED TRAINING AND OPERATIONAL SERVICES.—
The Administrator may provide safety-related training and
operational services to foreign aviation authorities with or
without reimbursement, if the Administrator determines that
providing such services promotes aviation safety. To the extent
practicable, air travel reimbursed under this subsection shall
be conducted on United States air carriers.

(2) REIMBURSEMENT SOUGHT.—The Administrator shall ac-
tively seek reimbursement for services provided under this
subsection from foreign aviation authorities capable of provid-
ing such reimbursement.

(3) CREDITING APPROPRIATIONS.—Funds received by the Ad-
ministrator pursuant to this section shall be credited to the ap-
propriation from which the expenses were incurred in provid-
ing such services.

(4) REPORTING.—Not later than December 31, 1995, and an-
nually thereafter, the Administrator shall transmit to Congress
a list of the foreign aviation authorities to which the Adminis-
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trator provided services under this subsection in the preceding
fiscal year. Such list shall specify the dollar value of such serv-
ices and any reimbursement received for such services.

() APPLICATION OF CERTAIN REGULATIONS TO ALASKA.—In
amending title 14, Code of Federal Regulations, in a manner affect-
ing intrastate aviation in Alaska, the Administrator of the Federal
Aviation Administration shall consider the extent to which Alaska
is not served by transportation modes other than aviation, and shall
establish such regulatory distinctions as the Administrator consid-
ers appropriate.

§ 40125. SEVERABLE SERVICES CONTRACTS FOR PERI-
ODS CROSSING FISCAL YEARS.

(a) IN GENERAL.—The Administrator of the Federal Aviation Ad-
ministration may enter into a contract for procurement of severable
services for a period that begins in one fiscal year and ends in the
next fiscal year if (without regard to any option to extend the period
of the contract) the contract period does not exceed one year.

(b) OBLIGATION OF FUNDS.—Funds made available for a fiscal
year may be obligated for the total amount of a contract entered into
under the authority of subsection (a) of this section.

§ 40126. Overflights of national parks

(a) IN GENERAL.—

(1) GENERAL REQUIREMENTS.—A commercial air tour opera-
tor may not conduct commercial air tour operations over a na-
tional park or tribal lands except—

(A) in accordance with this section;

(B) in accordance with conditions and limitations pre-
scribed for that operator by the Administrator; and

(C) in accordance with any effective air tour management
plan for that park or those tribal lands.

(2) APPLICATION FOR OPERATING AUTHORITY.—

(A) APPLICATION REQUIRED.—Before commencing com-
mercial air tour operations over a national park or tribal
lands, a commercial air tour operator shall apply to the
Administrator for authority to conduct the operations over
that park or those tribal lands.

(B) COMPETITIVE BIDDING FOR LIMITED CAPACITY
PARKS.—Whenever a commercial air tour management plan
limits the number of commercial air tour flights over a na-
tional park area during a specified time frame, the Admin-
istrator, in cooperation with the Director, shall authorize
commercial air tour operators to provide such service. The
authorization shall specify such terms and conditions as
the Administrator and the Director find necessary for man-
agement of commercial air tour operations over the na-
tional park. The Administrator, in cooperation with the Di-
rector, shall develop an open competitive process for evalu-
ating proposals from persons interested in providing com-
mercial air tour services over the national park. In making
a selection from among various proposals submitted, the
Administrator, in cooperation with the Director, shall con-
sider relevant factors, including—
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(i) the safety record of the company or pilots;

(it) any quiet aircraft technology proposed for use;

(iit) the experience in commercial air tour operations
over other national parks or scenic areas;

(iv) the financial capability of the company;

(v) any training programs for pilots; and

(vi) responsiveness to any criteria developed by the
National Park Service or the affected national park.

(C) NUMBER OF OPERATIONS AUTHORIZED.—In determin-
ing the number of authorizations to issue to provide com-
mercial air tour service over a national park, the Adminis-
trator, in cooperation with the Director, shall take into con-
sideration the provisions of the air tour management plan,
the number of existing commercial air tour operators and
current level of service and equipment provided by any such
companies, and the financial viability of each commercial
air tour operation.

(D) COOPERATION WITH NPS.—Before granting an appli-
cation under this paragraph, the Administrator shall, in
cooperation with the Director, develop a air tour manage-
ment plan in accordance with subsection (b) and implement
such plan.

(E) TIME LIMIT ON RESPONSE TO ATMP APPLICATIONS.—
The Administrator shall act on any such application and
issue a decision on the application not later than 24
months after it is received or amended.

(3) ExcEPTION.—Notwithstanding paragraph (1), commercial
air tour operators may conduct commercial air tour operations
over a national park under part 91 of the Federal Aviation Reg-
ulations (14 CFR 91.1 et seq.) if—

(A) such activity is permitted under part 119 (14 CFR
119.1(e)(2));

(B) the operator secures a letter of agreement from the
Administrator and the national park superintendent for
that national park describing the conditions under which
the flight operations will be conducted; and

(C) the total number of operations under this exception is
limited to not more than 5 flights in any 30-day period over
a particular park.

(4) SPECIAL RULE FOR SAFETY REQUIREMENTS.—Notwith-
standing subsection (c), an existing commercial air tour opera-
tor shall, not later than 90 days after the date of enactment of
the National Air Transportation System Improvement Act of
1998, apply for operating authority under part 119, 121, or 135
of the Federal Aviation Regulations (14 CFR Pt. 119, 121, or
135). A new entrant commercial air tour operator shall apply
for such authority before conducting commercial air tour oper-
ations over a national park or tribal lands.

(b) AIR TOUR MANAGEMENT PLANS.—

(1) ESTABLISHMENT OF ATMPS.—

(A) IN GENERAL.—The Administrator shall, in coopera-
tion with the Director, establish an air tour management
plan for any national park or tribal land for which such
a plan is not already in effect whenever a person applies for
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authority to operate a commercial air tour over the park.
The development of the air tour management plan is to be
a cooperative undertaking between the Federal Aviation
Administration and the National Park Service. The air
tour management plan shall be developed by means of a
public process, and the agencies shall develop information
and analysis that explains the conclusions that the agencies
make in the application of the respective criteria. Such ex-
planations shall be included in the Record of Decision and
may be subject to judicial review.

(B) OBJECTIVE.—The objective of any air tour manage-
ment plan shall be to develop acceptable and effective meas-
ures to mitigate or prevent the significant adverse impacts,
if any, of commercial air tours upon the natural and cul-
tural resources and visitor experiences and tribal lands.

(2) ENVIRONMENTAL DETERMINATION.—In establishing an air
tour management plan under this subsection, the Administrator
and the Director shall each sign the environmental decision
document required by section 102 of the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4332) which may include
a finding of no significant impact, an environmental assess-
ment, or an environmental impact statement, and the Record of
Decision for the air tour management plan.

(3) CONTENTS.—An air tour management plan for a national
park—

(A) may prohibit commercial air tour operations in whole
or in part;

(B) may establish conditions for the conduct of commer-
cial air tour operations, including commercial air tour
routes, maximum or minimum altitudes, time-of-day re-
strictions, restrictions for particular events, maximum
number of flights per unit of time, intrusions on privacy on
tribal lands, and mitigation of noise, visual, or other im-
pacts;

(C) may apply to all commercial air tours within Y= mile
outside the boundary of a national park;

(D) shall include incentives (such as preferred commer-
cial air tour routes and altitudes, relief from caps and cur-
fews) for the adoption of quieter aircraft technology by com-
mercial air tour operators conducting commercial air tour
operations at the park;

(E) shall provide for the initial allocation of opportunities
to conduct commercial air tours if the plan includes a limi-
tation on the number of commercial air tour flights for any
time period; and

(F) shall justify and document the need for measures
taken pursuant to subparagraphs (A) through (E).

(4) PROCEDURE.—In establishing a commercial air tour man-
agement plan for a national park, the Administrator and the
Director shall—

(A) initiate at least one public meeting with interested
parties to develop a commercial air tour management plan
for the park;
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(B) publish the proposed plan in the Federal Register for
notice and comment and make copies of the proposed plan
available to the public;

(C) comply with the regulations set forth in sections
1501.3 and 1501.5 through 1501.8 of title 40, Code of Fed-
eral Regulations (for purposes of complying with those reg-
ulations, the Federal Aviation Administration is the lead
agency and the National Park Service is a cooperating
agency); and

(D) solicit the participation of any Indian tribe whose
tribal lands are, or may be, overflown by aircraft involved
in commercial air tour operations over a national park or
tribal lands, as a cooperating agency under the regulations
referred to in paragraph (4)(C).

(5) AMENDMENTS.—Any amendment of an air tour manage-
ment plan shall be published in the Federal Register for notice
and comment. A request for amendment of an air tour manage-
ment plan shall be made in such form and manner as the Ad-
ministrator may prescribe.

(¢) INTERIM OPERATING AUTHORITY.—

(1) IN GENERAL.—Upon application for operating authority,
the Administrator shall grant interim operating authority
under this paragraph to a commercial air tour operator for a
national park or tribal lands for which the operator is an exist-
ing commercial air tour operator.

(2) REQUIREMENTS AND LIMITATIONS.—Interim operating au-
thority granted under this subsection—

(A) shall provide annual authorization only for the great-
er of—

(i) the number of flights used by the operator to pro-
vide such tours within the 12-month period prior to the
date of enactment of the National Air Transportation
System Improvement Act of 1998; or

(i) the average number of flights per 12-month pe-
riod used by the operator to provide such tours within
the 36-month period prior to such date of enactment,
and, for seasonal operations, the number of flights so
used during the season or seasons covered by that 12-
month period;

(B) may not provide for an increase in the number of op-
erations conducted during any time period by the commer-
cial air tour operator to which it is granted unless the in-
crease is agreed to by the Administrator and the Director;

(C) shall be published in the Federal Register to provide
notice and opportunity for comment;

(D) may be revoked by the Administrator for cause;

(E) shall terminate 180 days after the date on which an
air tour management plan is established for that park or
those tribal lands; and

(F) shall—

(i) promote protection of national park resources, vis-
itor experiences, and tribal lands;

(it) promote safe operations of the commercial air
tour;
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(iii) promote the adoption of quiet technology, as ap-
propriate; and

(iv) allow for modifications of the operation based on
experience if the modification improves protection of
national park resources and values and of tribal lands.

(3) NEW ENTRANT AIR TOUR OPERATORS.—

(A) IN GENERAL.—The Administrator, in cooperation with
the Director, may grant interim operating authority under
this paragraph to an air tour operator for a national park
for which that operator is a new entrant air tour operator
if the Administrator determines the authority is necessary
to ensure competition in the provision of commercial air
tours over that national park or those tribal lands.

(B) SAFETY LIMITATION.—The Administrator may not
grant interim operating authority under subparagraph (A)
if the Administrator determines that it would create a safe-
ty problem at that park or on tribal lands, or the Director
determines that it would create a noise problem at that
park or on tribal lands.

(C) ATMP LIMITATION.—The Administrator may grant
interim operating authority under subparagraph (A) of this
paragraph only if the air tour management plan for the
park or tribal lands to which the application relates has
not been developed within 24 months after the date of en-
actment of the National Air Transportation System Im-
provement Act of 1998.

(d) DEFINITIONS.—In this section, the following definitions apply:

(1) COMMERCIAL AIR TOUR.—The term “commercial air tour”
means any flight conducted for compensation or hire in a pow-
ered aircraft where a purpose of the flight is sightseeing. If the
operator of a flight asserts that the flight is not a commercial
air tour, factors that can be considered by the Administrator in
making a determination of whether the flight is a commercial
air tour, include, but are not limited to—

(A) whether there was a holding out to the public of will-
;'lngness to conduct a sightseeing flight for compensation or

ire;

(B) whether a narrative was provided that referred to
areas or points of interest on the surface;

(C) the area of operation;

(D) the frequency of flights;

(E) the route of flight;

(F) the inclusion of sightseeing flights as part of any
travel arrangement package; or

(G) whether the flight or flights in question would or
would not have been canceled based on poor visibility of the
surface.

(2) COMMERCIAL AIR TOUR OPERATOR.—The term “commercial
air tour operator” means any person who conducts a commer-
cial air tour.

(3) EXISTING COMMERCIAL AIR TOUR OPERATOR.—The term
“existing commercial air tour operator” means a commercial air
tour operator that was actively engaged in the business of pro-
viding commercial air tours over a national park at any time
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during the 12-month period ending on the date of enactment of
the National Air Transportation System Improvement Act of
1998.

(4 NEW ENTRANT COMMERCIAL AIR TOUR OPERATOR.—The
term “new entrant commercial air tour operator” means a com-
mercial air tour operator that—

(A) applies for operating authority as a commercial air
tour operator for a national park; and

(B) has not engaged in the business of providing commer-
cial air tours over that national park or those tribal lands
in the 12-month period preceding the application.

(5) COMMERCIAL AIR TOUR OPERATIONS.—The term “commer-
cial air tour operations” means commercial air tour flight oper-
ations conducted—

(A) over a national park or within /2 mile outside the
boundary of any national park;

(B) below a minimum altitude, determined by the Admin-
istrator in cooperation with the Director, above ground level
(except solely for purposes of takeoff or landing, or nec-
essary for safe operation of an aircraft as determined under
the rules and regulations of the Federal Aviation Adminis-
tration requiring the pilot-in-command to take action to en-
sure the safe operation of the aircraft); and

(C) less than 1 mile laterally from any geographic feature
within the park (unless more than 2 mile outside the
boundary).

(6) NATIONAL PARK.—The term “national park” means any
unit of the National Park System.

(7) TRIBAL LANDS.—The term “tribal lands” means “Indian
country”, as defined by section 1151 of title 18, United States
Code, that is within or abutting a national park.

(8) ADMINISTRATOR.—The term “Administrator” means the
Administrator of the Federal Aviation Administration.

(9) DIRECTOR.—The term “Director” means the Director of the
National Park Service.

TITLE 49. TRANSPORTATION
SUBTITLE VII. AVIATION PROGRAMS
PART A. AIR COMMERCE AND SAFETY
SUBPART II. ECONOMIC REGULATION
CHAPTER 417. OPERATIONS OF CARRIERS
SUBCHAPTER I. REQUIREMENTS

§ 41712. Unfair and deceptive practices and unfair methods
of competition

(a) IN GENERAL.—On the initiative of the Secretary of Transpor-
tation or the complaint of an air carrier, foreign air carrier, or tick-
et agent, and if the Secretary considers it is in the public interest,
the Secretary may investigate and decide whether an air carrier,
foreign air carrier, or ticket agent has been or is engaged in an un-
fair or deceptive practice or an unfair method of competition in air
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transportation or the sale of air transportation. If the Secretary,
after notice and an opportunity for a hearing, finds that an air car-
rier, foreign air carrier, or ticket agent is engaged in an unfair or
deceptive practice or unfair method of competition, the Secretary
shall order the air carrier, foreign air carrier, or ticket agent to
stop the practice or method.

(b) MARKETING PRACTICES THAT ADVERSELY AFFECT SERVICE TO
SMALL OrR MEDIUM COMMUNITIES.—Within 180 days after the date
of enactment of the Wendell H. Ford National Air Transportation
System Improvement Act of 1998, the Secretary shall review the
marketing practices of air carriers that may inhibit the availability
of quality, affordable air transportation services to small and me-
dium-sized communities, including—

(1) marketing arrangements between airlines and travel
agents;

(2) code-sharing partnerships;

(3) computer reservation system displays;

(4) gate arrangements at airports;

(5) exclusive dealing arrangments; and
/ (6) any other marketing practice that may have the same ef-
ect.

(¢) REGULATIONS.—If the Secretary finds, after conducting the re-
view required by subsection (b), that marketing practices inhibit the
availability of such service to such communities, then, after public
notice and an opportunity for comment, the Secretary shall promul-
gate regulations that address the problem.

(d) E-TICKET EXPIRATION NOTICE.—It shall be an unfair or decep-
tive practice under subsection (a) for any air carrier utilizing elec-
tronically transmitted tickets to fail to notify the purchaser of such
a ticket of its expiration date, if any..

§ 41714. Availability of slots

(a) MAKING SLOTS AVAILABLE FOR ESSENTIAL AIR SERVICE.—

(1) OPERATIONAL AUTHORITY.—If basic essential air service
under subchapter II of this chapter is to be provided from an
eligible point to a high density airport (other than Ronald
Reagan Washington National Airport),the Secretary of Trans-
portation shall ensure that the air carrier providing or selected
to provide such service has sufficient operational authority at
the high density airport to provide such service. The oper-
ational authority shall allow flights at reasonable times taking
into account the needs of passengers with connecting flights.

(2) EXEMPTIONS.—If necessary to carry out the objectives of
paragraph (1), the Secretary shall by order grant exemptions
from the requirements of subparts K and S of part 93 of title
14, Code of Federal Regulations (pertaining to slots at high
density airports), to air carriers using Stage 3 aircraft or to
commuter air carriers, unless such an exemption would signifi-
cantly increase operational delays.

(3) ASSURANCE OF ACCESS.—If the Secretary finds that an ex-
emption under paragraph (2) would significantly increase oper-
ational delays, the Secretary shall take such action as may be
necessary to ensure that an air carrier providing or selected to
provide basic essential air service is able to obtain access to a
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high density airport; except that the Secretary shall not be re-
quired to make slots available at O’Hare International Airport
in Chicago, Illinois, if the number of slots available for basic
essential air service (including slots specifically designated as
essential air service slots and slots used for such purposes) to
and from such airport is at least 132 slots.

(4) ACTION BY THE SECRETARY.—The Secretary shall issue a
final order under this subsection on or before the 60th day
after receiving a request from an air carrier for operational au-
thority under this subsection.

(b) SLOTS FOR FOREIGN AIR TRANSPORTATION.—

(1) EXxEMPTIONS.—If the Secretary finds it to be in the public
interest at a high density airport (other than Ronald Reagan
Washington National Airport), the Secretary may grant by
order exemptions from the requirements of subparts K and S
of part 93 of title 14, Code of Federal Regulations (pertaining
to slots at high density airports), to enable air carriers and for-
eign air carriers to provide foreign air transportation using
Stage 3 aircraft.

(2) SLOT WITHDRAWALS.—The Secretary may not withdraw a
slot from an air carrier in order to allocate that slot to a carrier
to provide foreign air transportation if the withdrawal of that
slot would result in the withdrawal of slots from an air carrier
at O’Hare International Airport under section 93.223 of title
14, Code of Federal Regulations, in excess of the total with-
drawn from that air carrier as of October 31, 1993.

(3) EQUIVALENT RIGHTS OF ACCESS.—The Secretary shall not
take a slot at a high density airport from an air carrier and
award such slot to a foreign air carrier if the Secretary deter-
mines that air carriers are not provided equivalent rights of ac-
cess to airports in the country of which such foreign air carrier
is a citizen.

(4) PERIOD OF EFFECTIVENESS.—This subsection and exemp-
tions issued under this subsection shall cease to be in effect
when the final rules issued under subsection (f) become effec-
tive.

(c) SLOTS FOR NEW ENTRANTS.—

(1) IN GENERAL.—If the Secretary finds it to be in the public
interest and the circumstances to be exceptional, the Secretary
may by order grant exemptions from the requirements under
subparts K and S of part 93 of title 14, Code of Federal Regula-
tions (pertaining to slots at high density airports), to enable
new entrant air carriers to provide air transportation at high
density airports (other than Ronald Reagan Washington Na-
tional Airport).

(2) PERIOD OF EFFECTIVENESS.—Exemptions issued under
this subsection shall cease to be in effect on or after the date
(f)n which the final rules issued under subsection (f) become ef-
ective.

(d) SPECIAL RULES FOR RONALD REAGAN WASHINGTON NATIONAL
AIRPORT.—

(1) IN GENERAL.—Notwithstanding sections 49104(a)(5) and
49111(e) of this title, or any provision of this section, the Sec-
retary may, only under circumstances determined by the Sec-
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retary to be exceptional, grant by order to an air carrier cur-
rently holding or operating a slot at Ronald Reagan Washing-
ton National Airport an exemption from requirements under
subparts K and S of part 93 of title 14, Code of Federal Regula-
tions (pertaining to slots at Ronald Reagan Washington Na-
tional Airport), to enable that carrier to provide air transpor-
tation with Stage 3 aircraft at Ronald Reagan Washington Na-
tional Airport; except that such exemption shall not—

(A) result in an increase in the total number of slots per
day at Ronald Reagan Washington National Airport;

(B) result in an increase in the total number of slots at
Ronald Reagan Washington National Airport from 7:00
ante meridiem to 9:59 post meridiem;

(C) increase the number of operations at Ronald Reagan
Washington National Airport in any 1-hour period by more
than 2 operations;

(D) result in the withdrawal or reduction of slots oper-
ated by an air carrier;

(E) result in a net increase in noise impact on surround-
ing communities resulting from changes in timing of oper-
ations permitted under this subsection; and

(F) continue in effect on or after the date on which the
final rules issued under subsection (f) become effective.

(2) LIMITATION ON APPLICABILITY.—Nothing in this sub-
section shall adversely affect Exemption No. 5133, as from
time-to-time amended and extended.

(3) BEYOND-PERIMETER EXEMPTIONS.—The Secretary of
Transportation shall by order grant exemptions from the appli-
cation of sections 49109 and 49111(e) to air carriers to operate
limited frequencies and aircraft on select routes between Ronald
Reagan Washington National Airport and domestic hub air-
ports of such carriers and exemptions from the requirements of
subparts K and S of part 93, Code of Federal Regulations, if
the Secretary finds that the exemptions will—

(A) provide air transportation service with domestic net-
work benefits in areas beyond the perimeter described in
that section; and

(B) increase competition in multiple markets.

(4) WITHIN-PERIMETER EXEMPTIONS.—The Secretary of Trans-
portation shall by order grant exemptions from the require-
ments of section 49111(e) and subparts K and S of part 93 of
title 14, Code of Federal Regulations, to commuter air carriers
for service to airports smaller than large hub airports (as de-
fined in section 47134(d)(2)) within the perimeter established
for civil aircraft operations at Ronald Reagan Washington Na-
tional Airport. The Secretary shall develop criteria for distribut-
ing slots for flights within the perimeter to airports other than
large hubs under this paragraph in a manner consistent with
the promotion of air transportation.

(5) LIMITATIONS.—

(A) AIRCRAFT.—An exemption granted under paragraph
(3) or (4) may not be granted with respect to any aircraft
that is not a Stage 3 aircraft (as defined by the Secretary).
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(B) NUMBER AND TYPE OF OPERATIONS.—The Secretary
shall grant exemptions under paragraph (3) and (4) that—

(1) will result in 12 new daily air carrier slots at
such airport for long-haul service beyond the perimeter;

(it) will result in 12 new daily commuter slots at
such airport; and

(iti) will not result in new daily commuter slots for
service to any within-the-perimeter airport that is not
smaller than a large hub airport (as defined in section
47134(d)(2)).

(C) HOURS OF OPERATION.—In granting exemptions
under paragraphs (3) and (4), the Secretary shall distribute
the 24 new daily slots fairly evenly across the hours be-
tween 7:00 a.m. and 9:59 p.m., so that—

(i) not more than 2 slots per hour shall be added
during 9 of the hours beginning during that period;
and

(i) 1 slot per hour shall be added during 6 of the
hours beginning during that period.

(6) PROTECTION OF INCUMBENT CARRIERS.—An exemption
granted under paragraph (3) or (4) may not result in the with-
drawal of a slot from any incumbent air carrier at that airport.

(7) REVIEW OF SAFETY, ENVIRONMENTAL, AND NOISE IM-
PACT.—The Secretary—

(A) shall assess the impact of granting exemptions under
paragraphs (3) and (4) on the environment (including noise
levels) and safety during the first 90 days after the date of
enactment of the Wendell H. Ford National Air Transpor-
tation System Improvement Act of 1998; and

(B) may not grant an exemption under paragraph (3) or
(4) or issue the additional slots during that 90-day period
unless the Secretary has conducted such an assessment.

(e) STUDY.—

(1) MATTERS TO BE CONSIDERED.—The Secretary shall con-
tinue the Secretary’s current examination of slot regulations
a?d shall ensure that the examination includes consideration
O —_—

(A) whether improvements in technology and procedures
of the air traffic control system and the use of quieter air-
craft make it possible to eliminate the limitations on hour-
ly operations imposed by the high density rule contained
in part 93 of title 14 of the Code of Federal Regulations
or to increase the number of operations permitted under
such rule;

(B) the effects of the elimination of limitations or an in-
crease in the number of operations allowed on each of the
following:

(i) congestion and delay in any part of the national
aviation system;

(i1) the impact of noise on persons living near the
airport;

(1i1) competition in the air transportation system;

(iv) the profitability of operations of airlines serving
the airport; and
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(v) aviation safety;

(C) the impact of the current slot allocation process upon
the ability of air carriers to provide essential air service
under subchapter II of this chapter;

(D) the impact of such allocation process upon the ability
of new entrant air carriers to obtain slots in time periods
that enable them to provide service;

(E) the impact of such allocation process on the ability
of foreign air carriers to obtain slots;

(F) the fairness of such process to air carriers and the
extent to which air carriers are provided equivalent rights
of access to the air transportation market in the countries
of which foreign air carriers holding slots are citizens;

(G) the impact, on the ability of air carriers to provide
domestic and international air service, of the withdrawal
of slots from air carriers in order to provide slots for for-
eign air carriers; and

(H) the impact of the prohibition on slot withdrawals in
subsections (b)(2) and (b)(3) of this section on the aviation
relationship between the United States Government and
foreign governments, including whether the prohibition in
such subsections will require the withdrawal of slots from
general and military aviation in order to meet the needs
of air carriers and foreign air carriers providing foreign air
transportation (and the impact of such withdrawal on gen-
eral aviation and military aviation) and whether slots will
become available to meet the needs of air carriers and for-
eign air carriers to provide foreign air transportation as a
result of the planned relocation of Air Force Reserve units
and the Air National Guard at O’'Hare International Air-
port.

(2) REPORT.—Not later than January 31, 1995, the Secretary
shall complete the current examination of slot regulations and
shall transmit to the Committee on Commerce, Science, and
Transportation of the Senate and the Committee on Transpor-
tation and Infrastructure of the House of Representatives a re-
port containing the results of such examination.

(f) RULEMAKING.—The Secretary shall conduct a rulemaking pro-
ceeding based on the results of the study described in subsection
(e). In the course of such proceeding, the Secretary shall issue a no-
tice of proposed rulemaking not later than August 1, 1995, and
shall issue a final rule not later than 90 days after public com-
ments are due on the notice of proposed rulemaking.

(g) WEEKEND OPERATIONS.—The Secretary shall consider the ad-
visability of revising section 93.227 of title 14, Code of Federal Reg-
ulations, so as to eliminate weekend schedules from the determina-
tion of whether the 80 percent standard of subsection (a)(1) of that
section has been met.

(h) DEFINITIONS.—In this section and section 41734(h), the fol-
lowing definitions apply:

(1) COMMUTER AIR CARRIER.—[The term] Except as provided
in paragraph (5), the term “commuter air carrier” means a
commuter operator as defined or applied in subpart K or S of
part 93 of title 14, Code of Federal Regulations.
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(2) HIGH DENSITY AIRPORT.—The term “high density airport”
means an airport at which the Administrator limits the num-
ber of instrument flight rule takeoffs and landings of aircraft.

(3) NEW ENTRANT AIR CARRIER.—The term “new entrant air
carrier” means an air carrier that does not hold a slot at the
airport concerned and has never sold or given up a slot at that
airport after December 16, 1985, and a limited incumbent car-
rier as defined in subpart S of part 93 of title 14, Code of Fed-
eral Regulations.

(4) SLOT.—The term “slot” means a reservation for an instru-
ment flight rule takeoff or landing by an air carrier of an air-
craft in air transportation.

(5) NONSTOP JET EXEMPTION DEFINITIONS.—Any term used in
subsection (j) that is defined in section 41762 has the meaning
given that term by section 41762.

(i) ExPEDITIOUS CONSIDERATION OF CERTAIN EXEMPTION RE-
QUESTS.—Within 120 days after receiving an application for an ex-
emption under subsection (a)(2) to improve air service between a
nonhub airport (as defined in section 41731(a)(4)) and a high den-
sity airport subject to the exemption authority under subsection (a),
the Secretary shall grant or deny the exemption. The Secretary shall
notify the Senate Committee on Commerce, Science, and Transpor-
tation and the House Committee on Transportation and Infrastruc-
ture of the grant or denial within 14 calendar days after the deter-
mination and state the reasons for the determination.

(j) SLOTS FOR NONSTOP JET SERVICE EXEMPTION.—

(1) IN GENERAL.—Within 90 days after receiving an applica-
tion for an exemption to provide nonstop regional jet air service
between—

(A) an airport that is smaller than a large hub airport
(as defined in section 47134(d)(2)); and
(B) a high density airport subject to the exemption au-
thority under subsection (a),
the Secretary shall grant or deny the exemption in accordance
with established principles of safety and the promotion of com-
petition.

(2) EXISTING SLOTS TAKEN INTO ACCOUNT.—In deciding to
grant or deny the exemption, the Secretary may take into con-
sideration the slots already used by the applicant.

(3) CONDITIONS.—The Secretary may grant an exemption to
an air carrier under paragraph (1)—

(A) for a period of not less than 12 months;
(B) for a minimum of 2 daily roundtrip flights; and
(C) for a maximum of 3 daily roundtrip flights.

(4 CHANGE OF NONHUB, SMALL HUB, OR MEDIUM HUB AIR-
PORT; JET AIRCRAFT.—The Secretary may, upon application
made by an air carrier operating under an exemption granted
under paragraph (1)—

(A) authorize the air carrier to upgrade its service under
the exemption to a larger jet aircraft; and

(B) authorize an air carrier operating under such an ex-
emption to change the nonhub airport or small hub airport
for which the exemption was granted to provide the same
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service to a different airport that is smaller than a large
hub airport (as defined in section 47134(d)(2)) if—
(1) the air carrier has been operating under the ex-
emption for a period of not less than 12 months; and
(it) the air carrier can demonstrate unmitigatable
losses.

(5) FOREFEITURE FOR MISUSE.—Any exemption granted under
paragraph (1) shall be terminated immediately by the Secretary
if the air carrier to which it was granted uses the slot for any
purpose other than the purpose for which it was granted or in
violation of the conditions under which it was granted.

(6) RESTORATION OF AIR SERVICE.—To the extent that—

(A) slots were withdrawn from an air carrier under sub-
section (b) of this section;
(B) the withdrawal of slots under that subsection resulted
in a net loss of slots; and
(C) the net loss of slots resulting from the withdrawal
had an adverse effect on service to nonhub airports and in
other domestic markets,
the Secretary shall give priority consideration to the request of
any air carrier from which slots were withdrawn under that
section for an equivalent number of slots at the airport where
the slots were withdrawn.

(7) PRIORITY TO NEW ENTRANTS AND LIMITED INCUMBENT CAR-
RIERS.—In assigning slots under this subsection the Secretary
shall, in conjunction with paragraph (5), give priority consider-
ation to an application from an air carrier that, as of July 1,
1998, held fewer than 20 slots at the high density airport for
which it filed an exemption application.

(k) SLoT WITHDRAWAL MAY NOT AFFECT NONHUB SERVICE.—The
Secretary may not withdraw a slot from a United States air carrier
under this section in order to provide a slot to a foreign air carrier
for purposes of international air transportation unless the Secretary
finds that—

(1) the withdrawal of that slot from the United States air car-
rier will not adversely affect air service to nonhub airports; and

(2) United States air carriers seeking slots for purposes of
international air transportation at an airport in the home coun-
try of that foreign air carrier receive reciprocal treatment by the
government of that country.

§41716. Joint venture agreements

(a) DEFINITIONS.—In this section—

(1) JOINT VENTURE AGREEMENT.—The term “joint venture
agreement” means an agreement entered into by a major air
carrier on or after January 1, 1998, with regard to (A) code-
sharing, blocked-space arrangements, long-term wet leases (as
defined in section 207.1 of title 14, Code of Federal Regulations)
of a substantial number (as defined by the Secretary by regula-
tion) of aircraft, or frequent flyer programs, or (B) any other co-
operative working arrangement (as defined by the Secretary by
regulation) between 2 or more major air carriers that affects
more than 15 percent of the total number of available seat miles
offered by the major air carriers.
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(2) MAJOR AIR CARRIER.—The term “major air carrier” means
a passenger air carrier that is certificated under chapter 411 of
this title and included in Carrier Group III under criteria con-
tained in section 04 of part 241 of title 14, Code of Federal Reg-
ulations.

(b) SUBMISSION OF JOINT VENTURE AGREEMENT.—At least 30
days before a joint venture agreement may take effect, each of the
major air carriers that entered into the agreement shall submit to
the Secretary—

(1) a complete copy of the joint venture agreement and all re-
lated agreements; and

(2) other information and documentary material that the Sec-
retary may require by regulation.

(¢c) EXTENSION OF WAITING PERIOD.—

(1) IN GENERAL.—The Secretary may extend the 30-day period
referred to in subsection (b) until—

(A) in the case of a joint venture agreement with regard
to code-sharing, the 150th day following the last day of
such period; and

(B) in the case of any other joint venture agreement, the
60th day following the last day of such period.

(2) PUBLICATION OF REASONS FOR EXTENSION.—If the Sec-
retary extends the 30-day period referred to in subsection (b),
the Secretary shall publish in the Federal Register the reasons
of the Secretary for making the extension.

(d) TERMINATION OF WAITING PERIOD.—At any time after the date
of submission of a joint venture agreement under subsection (b), the
Secretary may terminate the waiting periods referred to in sub-
sections (b) and (c) with respect to the agreement.

(e) REGULATIONS.—The effectiveness of a joint venture agreement
may not be delayed due to any failure of the Secretary to issue regu-
lations to carry out this subsection.

() MEMORANDUM TO PREVENT DUPLICATIVE REVIEWS.—Promptly
after the date of enactment of this section, the Secretary shall con-
sult with the Assistant Attorney General of the Antitrust Division of
the Department of Justice in order to establish, through a written
memorandum of understanding, preclearance procedures to prevent
unnecessary duplication of effort by the Secretary and the Assistant
Attorney General under this section and the United States antitrust
laws, respectively.

(g) PRIOR AGREEMENTS.—With respect to a joint venture agree-
ment entered into before the date of enactment of this section as to
which the Secretary finds that—

(1) the parties have submitted the agreement to the Secretary
before such date of enactment; and

(2) the parties have submitted any information on the agree-
ment requested by the Secretary,

the waiting period described in paragraphs (2) and (3) shall begin
on the date, as determined by the Secretary, on which all such infor-
mation was submitted and end on the last day to which the period
could be extended under this section.

(h) LIMITATION ON STATUTORY CONSTRUCTION.—The authority
granted to the Secretary under this subsection shall not in any way
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limit the authority of the Attorney General to enforce the antitrust
laws as defined in the first section of the Clayton Act (15 U.S.C. 12).

TITLE 49. TRANSPORTATION
SUBTITLE VII. AVIATION PROGRAMS
PART A. AIR COMMERCE AND SAFETY
SUBPART II. ECONOMIC REGULATION
CHAPTER 417. OPERATIONS OF CARRIERS
SUBCHAPTER II. SMALL COMMUNITY AIR SERVICE

§ 41736. Air transportation to noneligible places

(a) PROPOSALS AND DECISIONS.—

(1) A State or local government may propose to the Secretary
of Transportation that the Secretary provide compensation to
an air carrier to provide air transportation to a place that is
not an eligible place under this subchapter. Not later than 90
days after receiving a proposal under this section, the Sec-
retary shall—

(A) decide whether to designate the place as eligible to
receive compensation under this section; and

(B)(1) approve the proposal if the State or local govern-
ment or a personis willing and able to pay 50 percent of
the compensation for providing the transportation, and no-
tify the State or local government of the approval; or

(i1) disapprove the proposal if the Secretary decides the
proposal isnot reasonable under paragraph (2) of this sub-
section, and notify the State or local government of the dis-
approval and the reasons for the disapproval.

(2) In deciding whether a proposal is reasonable, the Sec-
retary shall consider, among other factors—

(A) the traffic-generating potential of the place;
(B) the cost to the United States Government of provid-
ing the proposedtransportation; and
(C) the distance of the place from the closest hub airport.
(b) APPROVAL FOR CERTAIN AIR TRANSPORTATION.—Notwithstand-
ing subsection (a)(1)(B) of this section, the Secretary shall approve
a proposal under this section to compensate an air carrier for pro-
viding air transportation to a place in the 48 contiguous States or
the District of Columbia and designate the place as eligible for
compensation under this section if—

(1) at any time before October 23, 1978, the place was served
by a carrier holding a certificate under section 401 of the Fed-
eral Aviation Act of 1958;

(2) the place is more than 50 miles from the nearest small
hub airport or an eligible place;

(3) the place is more than 150 miles from the nearest hub
airport; and

(4) the State or local government submitting the proposal or
a person is willing and able to pay 25 percent of the cost of
providing the compensated transportation.
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Paragraph (4) does not apply to any community approved for service
under this section during the period beginning October 1, 1991, and
ending December 31, 1997.

(c) LEVEL OF AIR TRANSPORTATION.—

(1) If the Secretary designates a place under subsection (a)(1)
of this section as eligible for compensation under this section,
the Secretary shall decide, not later than 6 months after the
date of the designation, on the level of air transportation to be
provided under this section. Before making a decision, the Sec-
retary shall consider the views of any interested community,
the appropriate State authority of the State in which the place
is located, and the State or local government or person agree-
ing to pay compensation for the transportation under sub-
section (b)(4) of this section.

(2) After making the decision under paragraph (1) of this
subsection, the Secretary shall provide notice that any air car-
rier that is willing to provide the level of air transportation es-
tablished under paragraph (1) for a place may submit an appli-
cation to provide the transportation. In selecting an applicant,
the Secretary shall consider, among other factors—

(é&) the factors listed in section 41733(c)(1) of this title;
an

(B) the views of the State or local government or person
agreeing to paycompensation for the transportation.

(d) COMPENSATION PAYMENTS.—

(1) The Secretary shall pay compensation under this section
when and in the way the Secretary decides is appropriate. The
Secretary shall continue to pay compensation under this sec-
tion only as long as—

(A) the air carrier maintains the level of air transpor-
tation establishedby the Secretary under subsection (c)(1)
of this section;

(B) the State or local government or person agreeing to
pay compensationfor transportation under this section con-
tinues to pay that compensation; and

(C) the Secretary decides the compensation is necessary
to maintain thetransportation to the place.

(2) The Secretary may require the State or local government
or person agreeing to pay compensation under this section to
make advance payments or provide other security to ensure
that timely payments are made.

(e) REVIEW.—The Secretary shall review periodically the level of
air transportation provided under this section. Based on the review
and consultation with any interested community, the appropriate
State authority of the State in which the community is located, and
the State or local government or person paying compensation under
this section, the Secretary may make appropriate adjustments in
the level of transportation.

(f) WITHDRAWAL OF ELIGIBILITY DESIGNATIONS.—After providing
notice and an opportunity for interested persons to comment, the
Secretary may withdraw the designation of a place under sub-
section (a)(1) of this section as eligible to receive compensation
under this section if the place has received air transportation
under this section for at least 2 years and the Secretary decides the
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withdrawal would be in the public interest. The Secretary by regu-
lation shall prescribe standards for deciding whether the with-
drawal of a designation under this subsection is in the public inter-
est. The standards shall include the factors listed in subsection
(a)(2) of this section.

(g) ENDING, SUSPENDING, AND REDUCING AIR TRANSPORTATION.—
An air carrier providing air transportation for compensation under
this section may end, suspend, or reduce that transportation below
the level of transportation established by the Secretary under this
section only after giving the Secretary, the affected community, and
the State or local government or person paying compensation under
this section at least 30 days’ notice before ending, suspending, or
reducing the transportation.

§ 41743. Air service program for small communities

(a) COMMUNITIES PROGRAM.—Under advisory guidelines pre-
scribed by the Secretary of Transportation, a small community or
a consortia of small communities or a State may develop an assess-
ment of its air service requirements, in such form as the program
director designated by the Secretary under section 102(g) may re-
quire, and submit the assessment and service proposal to the pro-
gram director.

(b) SELECTION OF PARTICIPANTS.—In selecting community pro-
grams for participation in the communities program under sub-
section (a), the program director shall apply criteria, including geo-
graphical diversity and the presentation of unique circumstances,
that will demonstrate the feasibility of the program.

(¢) CARRIERS PROGRAM.—The program director shall invite part
121 air carriers and regional /commuter carriers (as such terms are
defined in section 41715(d) of this title) to offer service proposals in
response to, or in conjunction with, community aircraft service as-
sessments submitted to the office under subsection (a). A service pro-
posal under this paragraph shall include—

(1) an assessment of potential daily passenger traffic, reve-
nues, and costs necessary for the carrier to offer the service;

(2) a forecast of the minimum percentage of that traffic the
carrier would require the community to garner in order for the
carrier to start up and maintain the service; and

(3) the costs and benefits of providing jet service by regional
or other jet aircraft.

(d) PROGRAM SUPPORT FUNCTION.—The program director shall
work with small communities and air carriers, taking into account
their proposals and needs, to facilitate the initiation of service. The
program director—

(1) may work with communities to develop innovative means
and incentives for the initiation of service;

(2) may obligate funds appropriated under section
41742(b)(3) of this title to carry out this section;

(3) shall continue to work with both the carriers and the com-
munities to develop a combination of community incentives and
carrier service levels that—

(A) are acceptable to communities and carriers; and
(B) do not conflict with other Federal or State programs
to facilitate air transportation to the communities;
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(4) designate an airport in the program as an Air Service De-
velopment Zone and work with the community on means to at-
tract business to the area surrounding the airport, to develop
land use options for the area, and provide data, working with
the Department of Commerce and other agencies;

(5) take such other action under this chapter as may be ap-
propriate.

(e) LIMITATIONS.—

(1) COMMUNITY SUPPORT.—The program director may not
provide financial assistance under subsection (c)(2) to any com-
munity unless the program director determines that—

(A) a public-private partnership exists at the community
level to carry out the community’s proposal;

(B) the community will make a substantial financial con-
tribution that is appropriate for that community’s re-
sources, but of not less than 25 percent of the cost of the
project in any event;

(C) the community has established an open process for
soliciting air service proposals; and

(D) the community will accord similar benefits to air car-
riers that are similarly situated.

(2) AMOUNT.—The program director may not obligate more
than $30,000,000 of the amounts appropriated under section
41742(b)(3) of this title over the 4 years of the program.

(3) NUMBER OF PARTICIPANTS.—The program established
under subsection (a) shall not involve more than 40 commu-
nities or consortia of communities.

(f) REPORT.—The program director shall report through the Sec-
retary to the Congress annually on the progress made under this
section during the preceding year in expanding commercial aviation
service to smaller communities.

§ 41744. Pilot program project authority

(a) IN GENERAL.—The program director designated by the Sec-
retary of Transportation under section 102(g)(1) shall establish a 4-
year pilot program—

(1) to assist communities and States with inadequate access
to the national transportation system to improve their access to
that system; and

(2) to facilitate better air service link-ups to support the im-
proved access.

(b) PROJECT AUTHORITY.—Under the pilot program established
pursuant to subsection (a), the program director may—

(1) out of amounts appropriated under section 41742(b)(3) of
this title, provide financial assistance by way of grants to small
communities or consortia of small communities under section
41743 of up to $500,000 per year; and

(2) take such other action as may be appropriate.

(¢) OTHER AcTION.—Under the pilot program established pursu-
ant to subsection (a), the program director may facilitate service
by—

(1) working with airports and air carriers to ensure that ap-
propriate facilities are made available at essential airports;
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(2) collecting data on air carrier service to small commu-
nities; and

(3) providing policy recommendations to the Secretary to
stimulate air service and competition to small communities.

§ 41745. Assistance to communities for service

(a) IN GENERAL.—Financial assistance provided under section
41743 during any fiscal year as part of the pilot program estab-
lished under section 41744(a) shall be implemented for not more
than—

(1) 4 communities within any State at any given time; and

(2) 40 commaunities in the entire program at any time.

For purposes of this subsection, a consortium of communities shall
be treated as a single community.

(b) ELIGIBILITY.—In order to participate in a pilot project under
this subchapter, a State, community, or group of communities shall
apply to the Secretary in such form and at such time, and shall
supply such information, as the Secretary may require, and shall
demonstrate to the satisfaction of the Secretary that—

(1) the applicant has an identifiable need for access, or im-
proved access, to the national air transportation system that
would benefit the public;

(2) the pilot project will provide material benefits to a broad
section of the travelling public, businesses, educational institu-
tions, and other enterprises whose access to the national air
transportation system is limited;

(3) the pilot project will not impede competition; and

(4) the applicant has established, or will establish, public-pri-
vate partnerships in connection with the pilot project to facili-
tate service to the public.

(¢c) COORDINATION WITH OTHER PROVISIONS OF SUBCHAPTER.—
The Secretary shall carry out the 4-year pilot program authorized
by this subchapter in such a manner as to complement action taken
under the other provisions of this subchapter. To the extent the Sec-
retary determines to be appropriate, the Secretary may adopt cri-
teria for implementation of the 4-year pilot program that are the
same as, or similar to, the criteria developed under the preceding
sections of this subchapter for determining which airports are eligi-
ble under those sections. The Secretary shall also, to the extent pos-
sible, provide incentives where no direct, viable, and feasible alter-
native service exists, taking into account geographical diversity and
appropriate market definitions.

(d) MAXIMIZATION OF PARTICIPATION.—The Secretary shall struc-
ture the program established pursuant to section 41744(a) in a way
designed to—

(1) permit the participation of the maximum feasible number
of commaunities and States over a 4-year period by limiting the
number of years of participation or otherwise; and

(2) obtain the greatest possible leverage from the financial re-
sources available to the Secretary and the applicant by—

(A) progressively decreasing, on a project-by-project basts,
any Federal financial incentives provided under this chap-
ter over the 4-year period; and
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(B) terminating as early as feasible Federal financial in-
centives for any project determined by the Secretary after
its implementation to be—

(i) viable without further support under this sub-
chapter; or

(ii) failing to meet the purposes of this chapter or cri-
teria established by the Secretary under the pilot pro-
gram.

(e) SucceEsSs BoONUS.—If Federal financial incentives to a commu-
nity are terminated under subsection (d)(2)(B) because of the success
of the program in that community, then that community may re-
ceive a one-time incentive grant to ensure the continued success of
that program.

(f) PROGRAM TO TERMINATE IN 4 YEARS.—No new financial as-
sistance may be provided under this subchapter for any fiscal year
beginning more than 4 years after the date of enactment of the Wen-
dell H. Ford National Air Transportation System Improvement Act
of 1998.

§ 41746. Additional authority

In carrying out this chapter, the Secretary—

(1) may provide assistance to States and communities in the
design and application phase of any project under this chapter,
and oversee the implementation of any such project;

(2) may assist States and communities in putting together
projects under this chapter to utilize private sector resources,
other Federal resources, or a combination of public and private
resources;

(3) may accord priority to service by jet aircraft;

(4) take such action as may be necessary to ensure that finan-
cial resources, facilities, and administrative arrangements
made under this chapter are used to carry out the purposes of
title VI of the Wendell H. Ford National Air Transportation
System Improvement Act of 1998; and

(5) shall work with the Federal Aviation Administration on
airport and air traffic control needs of communities in the pro-
gram.

§ 41747. Air traffic control services pilot program

(a) IN GENERAL.—To further facilitate the use of, and improve the
safety at, small airports, the Administrator of the Federal Aviation
Administration shall establish a pilot program to contract for Level
I air traffic control services at 20 facilities not eligible for participa-
tion in the Federal Contract Tower Program.

(b) PROGRAM COMPONENTS.—In carrying out the pilot program
established under subsection (a), the Administrator may—

(1) utilize current, actual, site-specific data, forecast esti-
mates, or airport system plan data provided by a facility owner
or operator;

(2) take into consideration unique aviation safety, weather,
strategic national interest, disaster relief, medical and other
emergency management relief services, status of regional airline
service, and related factors at the facility;
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(3) approve for participation any facility willing to fund a pro
rata share of the operating costs used by the Federal Aviation
Administration to calculate, and, as necessary, a 1:1 benefit-to-
cost ratio, as required for eligibility under the Federal Contract
Tower Program; and

(4) approve for participation no more than 3 facilities willing
to fund a pro rata share of construction costs for an air traffic
control tower so as to achieve, at a minimum, a 1:1 benefit-to-
cost ratio, as required for eligibility under the Federal Contract
Tower Program, and for each of such facilities the Federal
share of construction costs does not exceed $1,000,000.

(¢c) REPORT.—One year before the pilot program established under
subsection (a) terminates, the Administrator shall report to the Con-
gress on the effectiveness of the program, with particular emphasis
on the safety and economic benefits provided to program partici-
pants and the national air transportation system.

TITLE 49. TRANSPORTATION
SUBTITLE VII. AVIATION PROGRAMS
PART A. AIR COMMERCE AND SAFETY
SUBPART II. ECONOMIC REGULATION
CHAPTER 421. LABOR-MANAGEMENT PROVISIONS
SUBCHAPTER III—WHISTLEBLOWER PROTECTION PROGRAM

§42121. Protection of employees providing air safety informa-
tion

(a) DISCRIMINATION AGAINST AIRLINE EMPLOYEES.—No air car-
rier or contractor or subcontractor of an air carrier may discharge
an employee of the air carrier or the contractor or subcontractor of
an air carrier or otherwise discriminate against any such employee
with respect to compensation, terms, conditions, or privileges of em-
ployment because the employee (or any person acting pursuant to a
request of the employee)—

(1) provided, caused to be provided, or is about to provide or
cause to be provided to the Federal Government information re-
lating to any violation or alleged violation of any order, regula-
tion, or standard of the Federal Aviation Administration or any
other provision of Federal law relating to air carrier safety
under this subtitle or any other law of the United States;

(2) has filed, caused to be filed, or is about to file or cause
to be filed a proceeding relating to any violation or alleged vio-
lation of any order, regulation, or standard of the Federal Avia-
tion Administration or any other provision of Federal law relat-
ing to air carrier safety under this subtitle or any other law of
the United States;

(3) testified or will testify in such a proceeding; or

(4) assisted or participated or is about to assist or participate
in such a proceeding.

(b) DEPARTMENT OF LABOR COMPLAINT PROCEDURE.—

(1) FILING AND NOTIFICATION.—
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(A) IN GENERAL.—In accordance with this paragraph, a
person may file (or have a person file on behalf of that per-
son) a complaint with the Secretary of Labor if that person
believes that an air carrier or contractor or subcontractor
of an air carrier discharged or otherwise discriminated
against that person in violation of subsection (a).

(B) REQUIREMENTS FOR FILING COMPLAINTS.—A com-
plaint referred to in subparagraph (A) may be filed not
later than 90 days after an alleged violation occurs. The
complaint shall state the alleged violation.

(C) NoTIFICATION.—Upon receipt of a complaint submit-
ted under subparagraph (A), the Secretary of Labor shall
notify the air carrier, contractor, or subcontractor named in
the complaint and the Administrator of the Federal Avia-
tion Administration of the—

() filing of the complaint;

(it) allegations contained in the complaint;

(éii) substance of evidence supporting the complaint;
an

(iv) opportunities that are afforded to the air carrier,
contractor, or subcontractor under paragraph (2).

(2) INVESTIGATION; PRELIMINARY ORDER.—

(A) IN GENERAL.—

(i) INVESTIGATION.—Not later than 60 days after re-
ceipt of a complaint filed under paragraph (1) and
after affording the person named in the complaint an
opportunity to submit to the Secretary of Labor a writ-
ten response to the complaint and an opportunity to
meet with a representative of the Secretary to present
statements from witnesses, the Secretary of Labor shall
conduct an investigation and determine whether there
is reasonable cause to believe that the complaint has
merit and notify in writing the complainant and the
person alleged to have committed a violation of sub-
section (a) of the Secretary’s findings.

(ii) ORDER.—Except as provided in subparagraph
(B), if the Secretary of Labor concludes that there is
reasonable cause to believe that a violation of sub-
section (a) has occurred, the Secretary shall accompany
the findings referred to in clause (i) with a preliminary
t()r)oger; providing the relief prescribed under paragraph
3)(B).

(iii) OBJECTIONS.—Not later than 30 days after the
date of notification of findings under this paragraph,
the person alleged to have committed the violation or
the complainant may file objections to the findings or
preliminary order and request a hearing on the record.

(iv) EFFECT OF FILING.—The filing of objections
under clause (iii) shall not operate to stay any rein-
statement remedy contained in the preliminary order.

(v) HEARINGS.—Hearings conducted pursuant to a
request made under clause (iii) shall be conducted ex-
peditiously. If a hearing is not requested during the 30-
day period prescribed in clause (iii), the preliminary
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order shall be deemed a final order that is not subject
to judicial review.

(B) REQUIREMENTS.—

(i) REQUIRED SHOWING BY COMPLAINANT.—The Sec-
retary of Labor shall dismiss a complaint filed under
this subsection and shall not conduct an investigation
otherwise required under subparagraph (A) unless the
complainant makes a prima facie showing that any be-
havior described in paragraphs (1) through (4) of sub-
section (a) was a contributing factor in the unfavorable
personnel action alleged in the complaint.

(i) SHOWING BY EMPLOYER.—Notwithstanding a
finding by the Secretary that the complainant has
made the showing required under clause (i), no inves-
tigation otherwise required under subparagraph (A)
shall be conducted if the employer demonstrates, by
clear and convincing evidence, that the employer would
have taken the same unfavorable personnel action in
the absence of that behavior.

(iii) CRITERIA FOR DETERMINATION BY SECRETARY.—
The Secretary may determine that a violation of sub-
section (a) has occurred only if the complainant dem-
onstrates that any behavior described in paragraphs
(1) through (4) of subsection (a) was a contributing fac-
tor in the unfavorable personnel action alleged in the
complaint.

(iv) PROHIBITION.—Relief may not be ordered under
subparagraph (A) if the employer demonstrates by clear
and convincing evidence that the employer would have
taken the same unfavorable personnel action in the ab-
sence of that behavior.

(3) FINAL ORDER.—

(A) DEADLINE FOR ISSUANCE; SETTLEMENT AGREE-
MENTS.—

(i) IN GENERAL.—Not later than 120 days after con-
clusion of a hearing under paragraph (2), the Secretary
of Labor shall issue a final order that—

(I) provides relief in accordance with this para-
graph; or
(I1) denies the complaint.

(it) SETTLEMENT AGREEMENT.—At any time before
issuance of a final order under this paragraph, a pro-
ceeding under this subsection may be terminated on the
basis of a settlement agreement entered into by the Sec-
retary of Labor, the complainant, and the air carrier,
contractor, or subcontractor alleged to have committed
the violation.

(B) REMEDY.—If, in response to a complaint filed under
paragraph (1), the Secretary of Labor determines that a
violation of subsection (a) has occurred, the Secretary of
Labor shall order the air carrier, contractor, or subcontrac-
tor that the Secretary of Labor determines to have commit-
ted the violation to—

(1) take action to abate the violation;
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(it) reinstate the complainant to the former position
of the complainant and ensure the payment of com-
pensation (including back pay) and the restoration of
terms, conditions, and privileges associated with the
employment; and

(iit) provide compensatory damages to the complain-
ant.

(C) CoSTS OF COMPLAINT.—If the Secretary of Labor
issues a final order that provides for relief in accordance
with this paragraph, the Secretary of Labor, at the request
of the complainant, shall assess against the air carrier,
contractor, or subcontractor named in the order an amount
equal to the aggregate amount of all costs and expenses (in-
cluding attorney and expert witness fees) reasonably in-
curred by the complainant (as determined by the Secretary
of Labor) for, or in connection with, the bringing of the
complaint that resulted in the issuance of the order.

(D) FRIVOLOUS COMPLAINTS.—If the Secretary of Labor
finds that a complaint brought under paragraph (1) is friv-
olous or was brought in bad faith, the Secretary of Labor
may award to the prevailing employer a reasonable attor-
ney fee in an amount not to exceed $5,000.

(4) REVIEW.—

(A) APPEAL TO COURT OF APPEALS.—

(i) IN GENERAL.—Not later than 60 days after a final
order is issued under paragraph (3), a person aduversely
affected or aggrieved by that order may obtain review
of the order in the United States court of appeals for
the circuit in which the violation allegedly occurred or
the circuit in which the complainant resided on the
date of that violation.

(ii) REQUIREMENTS FOR JUDICIAL REVIEW.—A review
conducted under this paragraph shall be conducted in
accordance with chapter 7 of title 5. The commence-
ment of proceedings under this subparagraph shall
not, unless ordered by the court, operate as a stay of
the order that is the subject of the review.

(B) LIMITATION ON COLLATERAL ATTACK.—An order re-
ferred to in subparagraph (A) shall not be subject to judi-
cial review in any criminal or other civil proceeding.

(5) ENFORCEMENT OF ORDER BY SECRETARY OF LABOR.—

(A) IN GENERAL.—If an air carrier, contractor, or sub-
contractor named in an order issued under paragraph (3)
fails to comply with the order, the Secretary of Labor may
file a civil action in the United States district court for the
district in which the violation occurred to enforce that
order.

(B) RELIEF.—In any action brought under this para-
graph, the district court shall have jurisdiction to grant
any appropriate form of relief, including injunctive relief
and compensatory damages.

(6) ENFORCEMENT OF ORDER BY PARTIES.—

(A) COMMENCEMENT OF ACTION.—A person on whose be-

half an order is issued under paragraph (3) may commence
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a civil action against the air carrier, contractor, or sub-
contractor named in the order to require compliance with
the order. The appropriate United States district court
shall have jurisdiction, without regard to the amount in
controversy or the citizenship of the parties, to enforce the
order.

(B) ATTORNEY FEES.—In issuing any final order under
this paragraph, the court may award costs of litigation (in-
cluding reasonable attorney and expert witness fees) to any
party if the court determines that the awarding of those
costs is appropriate.

(¢) MANDAMUS.—Any nondiscretionary duty imposed by this sec-
tion shall be enforceable in a mandamus proceeding brought under
section 1361 of title 28.

(d) NONAPPLICABILITY TO DELIBERATE VIOLATIONS.—Subsection
(a) shall not apply with respect to an employee of an air carrier, or
contractor or subcontractor of an air carrier who, acting without di-
rection from the air carrier (or an agent, contractor, or subcontrac-
tor of the air carrier), deliberately causes a violation of any require-
ment relating to air carrier safety under this subtitle or any other
law of the United States.

TITLE 49. TRANSPORTATION
SUBTITLE VII. AVIATION PROGRAMS
PART A. AIR COMMERCE AND SAFETY
SUBPART III. SAFETY
CHAPTER 443. INSURANCE

§ 44309. Civil actions

[(a) DisPUTED LOSSES.—A person may bring a civil action in a
district court of the United States against the United States Gov-
ernment when a loss insured under this chapter is in dispute.]

(a) LOSSES.—

(1) A person may bring a civil action in a district court of the
United States or in the United States Court of Federal Claims
against the United States Government when—

(A) a loss insured under this chapter is in dispute; or

(B)(i) the person is subrogated to the rights against the
United States Government of a party insured under this
chapter (other than under subsection 44305(b) of this title),
under a contract between the person and such insured
party; and

(i) the person has paid to such insured party, with the
approval of the Secretary of Transportation, an amount for
a physical damage loss that the Secretary of Transpor-
tation has determined is a loss covered under insurance
issued under this chapter (other than insurance issued
under subsection 44305(b) of this title).

(2) A civil action involving the same matter (except the ac-
tion authorized by this subsection) may not be brought against
an agent, officer, or employee of the Government carrying out
this chapter. To the extent applicable, the procedure in an ac-
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tion brought under section 1346(a)(2) of title 28 applies to an
action under this subsection.

(b) VENUE AND JOINDER.—

(1) A civil action under subsection (a) of this section may be
brought in the judicial district for the District of Columbia or
in the judicial district in which the plaintiff or the agent of the
plaintiff resides if the plaintiff resides in the United States. If
the plaintiff does not reside in the United States, the action
may be brought in the judicial district for the District of Co-
lumbia or in the judicial district in which the Attorney General
agrees to accept service.

(2) An interested person may be joined as a party to a civil
action brought under subsection (a) of this section initially or
on motion of either party to the action.

(¢) TIME REQUIREMENTS.—When an insurance claim is made
under this chapter, the period during which, under section 2401 of
title 28, a civil action must be brought under subsection (a) of this
section is suspended until 60 days after the Secretary of Transpor-
tation denies the claim. The claim is deemed to be administratively
denied if the Secretary does not act on the claim not later than 6
months after filing, unless the Secretary makes a different agree-
ment with the claimant when there is good cause for an agreement.

(d) INTERPLEADER.—

(1) If the Secretary admits the Government owes money
under an insurance claim under this chapter and there is a
dispute about the person that is entitled to payment, the Gov-
ernment may bring a civil action of interpleader in a district
court of the United States against the persons that may be en-
titled to payment. The action may be brought in the judicial
district for the District of Columbia or in the judicial district
in which any party resides.

(2) The district court may order a party not residing or found
in the judicial district in which the action is brought to appear
in a civil action under this subsection. The order shall be
served in a reasonable manner decided by the district court. If
the court decides an unknown person might assert a claim
under the insurance that is the subject of the action, the court
may order service on that person by publication in the Federal
Register.

(3) Judgment in a civil action under this subsection dis-
charges the Government from further liability to the par-
ties to the action and to all other persons served by publi-
cation under paragraph (2) of this subsection.

§ 44310. Ending effective date

The authority of the Secretary of Transportation to provide in-
surance and reinsurance under this chapter is not effective after
December 31, [1998.] 2003.
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TITLE 49. TRANSPORTATION
SUBTITLE VII. AVIATION PROGRAMS
PART A. AIR COMMERCE AND SAFETY
SUBPART III. SAFETY
CHAPTER 445. FACILITIES, PERSONNEL, AND RESEARCH

§ 44502. General facilities and personnel authority

(a) GENERAL AUTHORITY.—

(1) The Administrator of the Federal Aviation Administra-
tion may—

(A) acquire, establish, improve, operate, and maintain
air navigation facilities; and

(B) provide facilities and personnel to regulate and pro-
tect air traffic.

(2) The cost of site preparation work associated with acquir-
ing, establishing, or improving an air navigation facility under
paragraph (1)(A) of this subsection shall be charged to amounts
available for that purpose appropriated under section 48101(a)
of this title. The Secretary of Transportation may make an
agreement with an airport owner or sponsor (as defined in sec-
tion 47102 of this title) so that the owner or sponsor will pro-
vide the work and be paid or reimbursed by the Secretary from
the appropriated amounts.

(3) The Secretary of Transportation may authorize a depart-
ment, agency, or instrumentality of the United States Govern-
ment to carry out any duty or power under this subsection
with the consent of the head of the department, agency, or in-
strumentality.

(4) PURCHASE OF INSTRUMENT LANDING SYSTEM.—

(A) ESTABLISHMENT OF PROGRAM.—The Secretary shall
purchase precision approach instrument landing system
gqujpment for installation at airports on an expedited

asis.

(B) AUTHORIZATION.—No less than $30,000,000 of the
amounts appropriated under section 48101(a) for each of
[fiscal years 1995 and 19961 fiscal years 1999, 2000, 2001,
and 2002 shall be used for the purpose of carrying out this
paragraph, including [acquisition,]l acquisition under new
or existing contracts, site preparation work, installation,
and related expenditures.

(b) CERTIFICATION OF NECESSITY.—Except for Government money
expended under this part or for a military purpose, Government
money may be expended to acquire, establish, construct, operate,
repair, alter, or maintain an air navigation facility only if the Ad-
ministrator of the Federal Aviation Administration certifies in writ-
ing that the facility is reasonably necessary for use in air commerce
or for the national defense. An interested person may apply for a
certificate for a facility to be acquired, established, constructed, op-
erated, repaired, altered, or maintained by or for the person.

(c) ENSURING CONFORMITY WITH PLANS AND POLICIES.—

(1) To ensure conformity with plans and policies for, and al-
location of, airspace by the Administrator of the Federal Avia-
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tion Administration under section 40103(b)(1) of this title, a
military airport, military landing area, or missile or rocket site
may be acquired, established, or constructed, or a runway may
be altered substantially, only if the Administrator of the Fed-
eral Aviation Administration is given reasonable prior notice so
that the Administrator of the Federal Aviation Administration
may advise the appropriate committees of Congress and inter-
ested departments, agencies, and instrumentalities of the Gov-
ernment on the effect of the acquisition, establishment, con-
struction, or alteration on the use of airspace by aircraft. A dis-
agreement between the Administrator of the Federal Aviation
Administration and the Secretary of Defense or the Adminis-
trator of the National Aeronautics and Space Administration
may be appealed to the President for a final decision.

(2) To ensure conformity, an airport or landing area not in-
volving the expenditure of Government money may be estab-
lished or constructed, or a runway may be altered substan-
tially, only if the Administrator of the Federal Aviation Admin-
istration is given reasonable prior notice so that the Adminis-
trator may provide advice on the effects of the establishment,
construction, or alteration on the use of airspace by aircraft.

(d) PuBLIic USE AND EMERGENCY ASSISTANCE.—

(1) The head of a department, agency, or instrumentality of
the Government having jurisdiction over an air navigation fa-
cility owned or operated by the Government may provide,
under regulations the head of the department, agency, or in-
strumentality prescribes, for public use of the facility.

(2) The head of a department, agency, or instrumentality of
the Government having jurisdiction over an airport or emer-
gency landing field owned or operated by the Government may
provide, under regulations the head of the department, agency,
or instrumentality prescribes, for assistance, and the sale of
fuel, oil, equipment, and supplies, to an aircraft, but only when
necessary, because of an emergency, to allow the aircraft to
continue to the nearest airport operated by private enterprise.
The head of the department, agency, or instrumentality shall
provide for the assistance and sale at the prevailing local fair
market value as determined by the head of the department,
agency, or instrumentality. An amount that the head decides
is equal to the cost of the assistance provided and the fuel, oil,
equipment, and supplies sold shall be credited to the appro-
priation from which the cost was paid. The balance shall be
credited to miscellaneous receipts.

(e) TRANSFERS OF INSTRUMENT LANDING SYSTEMS.—An airport
may transfer, without consideration, to the Administrator of the
Federal Aviation Administration an instrument landing system
(and associated approach lighting equipment and runway visual
range equipment) that conforms to performance specifications of
the Administrator if a Government airport aid program, airport de-
velopment aid program, or airport improvement project grant was
used to assist in purchasing the system. The Administrator shall
accept the system and operate and maintain it under criteria of the
Administrator.
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§$ 44516. Human factors program

(a) OVERSIGHT COMMITTEE.—The Administrator of the Federal
Aviation Administration shall establish an advanced qualification
program oversight committee to advise the Administrator on the de-
velopment and execution of Advanced Qualification Programs for
air carriers under this section, and to encourage their adoption and
implementation.

(b) HUMAN FACTORS TRAINING.—

(1) AIR TRAFFIC CONTROLLERS.—The Administrator shall—

(A) address the problems and concerns raised by the Na-
tional Research Council in its report “The Future of Air
Traffic Control” on air traffic control automation; and

(B) respond to the recommendations made by the Na-
tional Research Council.

(2) PILOTS AND FLIGHT CREWS.—The Administrator shall
work with the aviation industry to develop specific training cur-
ricula, within 12 months after the date of enactment of the Na-
tional Air Transportation System Improvement Act of 1998, to
address critical safety problems, including problems of pilots—

(A) in recovering from loss of control of the aircraft, in-
cluding handling unusual attitudes and mechanical mal-
functions;

(B) in deviating from standard operating procedures, in-
cluding inappropriate responses to emergencies and haz-
ardous weather;

(C) in awareness of altitude and location relative to ter-
rain to prevent controlled flight into terrain; and

(D) in landing and approaches, including nonprecision
approaches and go-around procedures.

(¢) ACCIDENT INVESTIGATIONS.—The Administrator, working with
the National Transportation Safety Board and representatives of the
aviation industry, shall establish a process to assess human factors
training as part of accident and incident investigations.

(d) TEST PROGRAM.—The Administrator shall establish a test pro-
gram in cooperation with United States air carriers to use model
Jeppesen approach plates or other similar tools to improve nonpreci-
siton landing approaches for aircraft.

(e) ADVANCED QUALIFICATION PROGRAM DEFINED.—For purposes
of this section, the term “advanced qualification program” means an
alternative method for qualifying, training, certifying, and ensuring
the competency of flight crews and other commercial aviation oper-
ations personnel subject to the training and evaluation requirements
of Parts 121 and 135 of title 14, Code of Federal Regulations.
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TITLE 49. TRANSPORTATION
SUBTITLE VII. AVIATION PROGRAMS
PART A. AIR COMMERCE AND SAFETY
SUBPART III. SAFETY
CHAPTER 447. SAFETY REGULATION

§ 44701. General requirements

(a) PROMOTING SAFETY.—The Administrator of the Federal Avia-
tion Administration shall promote safe flight of civil aircraft in air
commerce by prescribing—

(1) minimum standards required in the interest of safety for
appliances and for the design, material, construction, quality of
fvork, and performance of aircraft, aircraft engines, and propel-
ers;

(2) regulations and minimum standards in the interest of
safety for—

(A) inspecting, servicing, and overhauling aircraft, air-
craft engines, propellers, and appliances;

(B) equipment and facilities for, and the timing and
manner of, the inspecting, servicing, and overhauling; and

(C) a qualified private person, instead of an officer or
employee of the Administration, to examine and report on
the inspecting, servicing, and overhauling;

(3) regulations required in the interest of safety for the re-
serve supply of aircraft, aircraft engines, propellers, appli-
ances, and aircraft fuel and oil, including the reserve supply of
fuel and oil carried in flight;

(4) regulations in the interest of safety for the maximum
hours or periods of service of airmen and other employees of
air carriers; and

(5) regulations and minimum standards for other practices,
methods, and procedure the Administrator finds necessary for
safety in air commerce and national security.

(b) PRESCRIBING MINIMUM SAFETY STANDARDS. The Adminis-
trator may prescribe minimum safety standards for—

(1) an air carrier to whom a certificate is issued under sec-
tion 44705 of this title; and

(2) operating an airport serving any passenger operation of
air carrier aircraft designed for at least 31 passenger seats.

(¢) REDUCING AND ELIMINATING ACCIDENTS.—The Administrator
shall carry out this chapter in a way that best tends to reduce or
eliminate the possibility or recurrence of accidents in air transpor-
tation. However, the Administrator is not required to give pref-
erence either to air transportation or to other air commerce in car-
rying out this chapter.

(d) CONSIDERATIONS AND CLASSIFICATION OF REGULATIONS AND
STANDARDS.—When prescribing a regulation or standard under
subsection (a) or (b) of this section or any of sections 44702-44716
of this title, the Administrator shall—

(1) consider—

(A) the duty of an air carrier to provide service with the
highest possible degree of safety in the public interest; and



86

(B) differences between air transportation and other air
commerce; and

(2) classify a regulation or standard appropriate to the dif-
ferences between air transportation and other air commerce.

(e) BILATERAL EXCHANGES OF SAFETY OVERSIGHT RESPONSIBIL-
ITIES.—

(1) Notwithstanding the provisions of this chapter, and pur-
suant to Article 83 bis of the Convention on International Civil
Aviation, the Administrator may, by a bilateral agreement with
the aeronautical authorities of another country, exchange with
that country all or part of their respective functions and duties
with respect to aircraft described in subparagraphs (A) and (B),
under the following articles of the Convention:

(A) Article 12 (Rules of the Air).

(B) Article 31 (Certificates of Airworthiness).

(C) Article 32a (Licenses of Personnel).

(2) The agreement under paragraph (1) may apply to—

(A) aircraft registered in the United States operated pur-
suant to an agreement for the lease, charter, or interchange
of the aircraft or any similar arrangement by an operator
that has its principal place of business or, if it has no such
place of business, its permanent residence in another coun-
try, or

(B) aircraft registered in a foreign country operated
under an agreement for the lease, charter, or interchange of
the aircraft or any similar arrangement by an operator that
has its principal place of business or, if it has no such
place of business, its permanent residence in the United
States.

(3) The Administrator relinquishes responsibility with respect
to the functions and duties transferred by the Administrator as
specified in the bilateral agreement, under the Articles listed in
paragraph (1) of this subsection for United States-registered
aircraft transferred abroad as described in subparagraph (A) of
that paragraph, and accepts responsibility with respect to the
functions and duties under those Articles for aircraft registered
abroad that are transferred to the United States as described
in subparagraph (B) of that paragraph.

(4) The Administrator may, in the agreement under para-
graph (1), predicate the transfer of these functions and duties
gn any conditions the Administrator deems necessary and pru-

ent.

[(e)] (/ EXEMPTIONS.—The Administrator may grant an exemp-
tion from a requirement of a regulation prescribed under sub-
section (a) or (b) of this section or any of sections 44702-44716 of
this title if the Administrator finds the exemption is in the public
interest.

§ 44703. Airman certificates

(a) GENERAL.—The Administrator of the Federal Aviation Admin-
istration shall issue an airman certificate to an individual when
the Administrator finds, after investigation, that the individual is
qualified for, and physically able to perform the duties related to,
the position to be authorized by the certificate.
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(b) CONTENTS.—

(1) An airman certificate shall—

(A) be numbered and recorded by the Administrator of
the Federal Aviation Administration;

(B) contain the name, address, and description of the in-
dividual to whom the certificate is issued,;

(C) contain terms the Administrator decides are nec-
essary to ensure safety in air commerce, including terms
on the duration of the certificate, periodic or special exami-
nations, and tests of physical fitness;

(D) specify the capacity in which the holder of the certifi-
cat&z may serve as an airman with respect to an aircraft;
an

(E) designate the class the certificate covers.

(2) A certificate issued to a pilot serving in scheduled air
transportation shall have the designation “airline transport
pilot” of the appropriate class.

(c) APPEALS.—

(1) An individual whose application for the issuance or re-
newal of an airman certificate has been denied may appeal the
denial to the National Transportation Safety Board, except if
the individual holds a certificate that—

(A) is suspended at the time of denial; or

(]13) was revoked within one year from the date of the de-
nial.

(2) The Board shall conduct a hearing on the appeal at a
place convenient to the place of residence or employment of the
applicant. The Board is not bound by findings of fact of the Ad-
ministrator of the Federal Aviation Administration but is
bound by all validly adopted interpretations of laws and regu-
lations the Administrator carries out unless the Board finds an
interpretation is arbitrary, capricious, or otherwise not accord-
ing to law. At the end of the hearing, the Board shall decide
whether the individual meets the applicable regulations and
standards. The Administrator is bound by that decision.

(d) RESTRICTIONS AND PROHIBITIONS.—The Administrator of the
Federal Aviation Administration may—

(1) restrict or prohibit issuing an airman certificate to an
alien; or

(2) make issuing the certificate to an alien dependent on a
reciprocal agreement with the government of a foreign country.

(e) CONTROLLED SUBSTANCE VIOLATIONS.—The Administrator of
the Federal Aviation Administration may not issue an airman cer-
tificate to an individual whose certificate is revoked under section
44710 of this title except—

(1) when the Administrator decides that issuing the certifi-
cate will facilitate law enforcement efforts; and

(2) as provided in section 44710(e)(2) of this title.

(f) MODIFICATIONS IN SYSTEM.—

(1) The Administrator of the Federal Aviation Administra-
tion shall make modifications in the system for issuing airman
certificates necessary to make the system more effective in
serving the needs of pilots and officials responsible for enforc-
ing laws related to the regulation of controlled substances (as
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defined in section 102 of the Comprehensive Drug Abuse Pre-
vention and Control Act of 1970 (21 U.S.C. 802)). The modifica-
tions shall ensure positive and verifiable identification of each
individual applying for or holding a certificate and shall ad-
dress at least each of the following deficiencies in, and abuses
of, the existing system:

(A) the use of fictitious names and addresses by appli-
cants for those certificates.

(B) the use of stolen or fraudulent identification in ap-
plying for those certificates.

(C) the use by an applicant of a post office box or “mail
drop” as a return address to evade identification of the ap-
plicant’s address.

(D) the use of counterfeit and stolen airman certificates
by pilots.

(E) the absence of information about physical character-
istics of holders of those certificates.

(2) The Administrator of the Federal Aviation Administra-
tion shall prescribe regulations to carry out paragraph (1) of
this subsection and provide a written explanation of how the
regulations address each of the deficiencies and abuses de-
scribed in paragraph (1). In prescribing the regulations, the
Administrator of the Federal Aviation Administration shall
consult with the Administrator of Drug Enforcement, the Com-
missioner of Customs, other law enforcement officials of the
United States Government, representatives of State and local
law enforcement officials, representatives of the general avia-
tion aircraft industry, representatives of users of general avia-
tion aircraft, and other interested persons.

(g) CERTIFICATE DENIED FOR DEALING IN COUNTERFEIT PARTS.—
The Administrator may not issue a certificate to anyone convicted
of a violation of any Federal or State law relating to the installa-
tion, production, repair, or sale of a counterfeit or falsely-rep-
resented aviation part or material.

§ 44710. Revocations of airman certificates for controlled
substance violations

(a) DEFINITION.—In this section, “controlled substance” has the
same meaning given that term in section 102 of the Comprehensive
Drug Abuse Prevention and Control Act of 1970 (21 U.S.C. 802).

(b) REVOCATION.—

(1) The Administrator of the Federal Aviation Administra-
tion shall issue an order revoking a certificate issued to an in-
dividual under section 44703 of this title after the individual
is convicted, under a law of the United States or a State relat-
ed to a controlled substance (except a law related to simple
possession of a controlled substance), of an offense punishable
by death or imprisonment for more than one year if the Ad-
ministrator finds that—

(A) an aircraft was used to commit, or facilitate the com-
mission of, the offense; and

(B) the individual served as an airman, or was on the
aircraft, in connection with committing, or facilitating the
commission of, the offense.
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(2) The Administrator shall issue an order revoking an air-
man certificate issued an individual under section 44703 of
this title if the Administrator finds that—

(A) the individual knowingly carried out an activity pun-
ishable, under a law of the United States or a State relat-
ed to a controlled substance (except a law related to simple
possession of a controlled substance), by death or imprison-
ment for more than one year;

(B) an aircraft was used to carry out or facilitate the ac-
tivity; and

(C) the individual served as an airman, or was on the
aircraft, in connection with carrying out, or facilitating the
carrying out of, the activity.

(8) The Administrator has no authority under paragraph (1)
of this subsection to review whether an airman violated a law
of the United States or a State related to a controlled sub-
stance.

(c) ADVICE TO HOLDERS AND OPPORTUNITY TO ANSWER.—Before
the Administrator revokes a certificate under subsection (b) of this
section, the Administrator must—

(1) advise the holder of the certificate of the charges or rea-
sons on which the Administrator relies for the proposed revoca-
tion; and

(2) provide the holder of the certificate an opportunity to an-
swer the charges and be heard why the certificate should not
be revoked.

(d) APPEALS.—

(1) An individual whose certificate is revoked by the Admin-
istrator under subsection (b) of this section may appeal the
revocation order to the National Transportation Safety Board.
The Board shall affirm or reverse the order after providing no-
tice and an opportunity for a hearing on the record. When con-
ducting the hearing, the Board is not bound by findings of fact
of the Administrator but shall be bound by all validly adopted
interpretations of laws and regulations the Administrator car-
ries out and of written agency policy guidance available to the
public related to sanctions to be imposed under this section un-
less the Board finds an interpretation is arbitrary, capricious,
or otherwise not according to law.

(2) When an individual files an appeal with the Board under
this subsection, the order of the Administrator revoking the
certificate is stayed. However, if the Administrator advises the
Board that safety in air transportation or air commerce re-
quires the immediate effectiveness of the order—

(A) the order remains effective; and

(B) the Board shall make a final disposition of the ap-
peal not later than 60 days after the Administrator so ad-
vises the Board.

(3) An individual substantially affected by an order of the
Board under this subsection, or the Administrator when the
Administrator decides that an order of the Board will have a
significant adverse effect on carrying out this part, may obtain
judicial review of the order under section 46110 of this title.
The Administrator shall be made a party to the judicial review
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proceedings. Findings of fact of the Board are conclusive if sup-
ported by substantial evidence.

(e) ACQUITTAL.—

(1) The Administrator may not revoke, and the Board may
not affirm a revocation of, an airman certificate under sub-
section (b)(2) of this section on the basis of an activity de-
scribed in subsection (b)(2)(A) if the holder of the certificate is
acquitted of all charges related to a controlled substance in an
indictment or information arising from the activity.

(2) If the Administrator has revoked an airman certificate
under this section because of an activity described in sub-
section (b)(2)(A) of this section, the Administrator shall reissue
a certificate to the individual if—

(A) the individual otherwise satisfies the requirements
for a certificate under section 44703 of this title; and

(B)4@) the individual subsequently is acquitted of all
charges related to a controlled substance in an indictment
or information arising from the activity; or

(i1) the conviction on which a revocation under sub-
section (b)(1) of this section is based is reversed.

(f) WAIVERS.—The Administrator may waive the requirement of
subsection (b) of this section that an airman certificate of an indi-
vidual be revoked if—

(1) a law enforcement official of the United States Govern-
ment or of a State requests a waiver; and

(2) the Administrator decides that the waiver will facilitate
law enforcement efforts.

(g) REVOCATION FOR DEALING IN COUNTERFEIT PARTS.—The Ad-
ministrator shall revoke a certificate issued to anyone convicted of
a violation of any Federal or State law relating to the installation,
production, repair, or sale of a counterfeit or falsely-represented
aviation part or material.

§ 44711. Prohibitions and exemption

(a) PROHIBITIONS.—A person may not—

(1) operate a civil aircraft in air commerce without an air-
worthiness certificate in effect or in violation of a term of the
certificate;

(2) serve in any capacity as an airman with respect to a civil
aircraft, aircraft engine, propeller, or appliance used, or in-
tended for use, in air commerce—

(A) without an airman certificate authorizing the airman
to serve in the capacity for which the certificate was
issued; or

(B) in violation of a term of the certificate or a regula-
tion prescribed or order issued under section 44701(a) or
(b) or any of sections 44702-44716 of this title;

(3) employ for service related to civil aircraft used in air com-
merce an airman who does not have an airman certificate au-
thorizing the airman to serve in the capacity for which the air-
man is employed;

(4) operate as an air carrier without an air carrier operating
certificate or in violation of a term of the certificate;
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(5) operate aircraft in air commerce in violation of a regula-
tion prescribed or certificate issued under section 44701(a) or
(b) or any of sections 44702-44716 of this title;

(6) operate a seaplane or other aircraft of United States reg-
istry on the high seas in violation of a regulation under section
3 of the International Navigational Rules Act of 1977 (33
U.S.C. 1602);

(7) violate a term of an air agency or production certificate
or a regulation prescribed or order issued under section
44701(a) or (b) or any of sections 44702-44716 of this title re-
lated to the holder of the certificate;

(8) operate an airport without an airport operating certificate
required under section 44706 of this title or in violation of a
term of the certificate; or

(9) manufacture, deliver, sell, or offer for sale any aviation
fuel or additive in violation of a regulation prescribed under
section 44714 of this title.

(b) EXEMPTION.—On terms the Administrator of the Federal
Aviation Administration prescribes as being in the public interest,
the Administrator may exempt a foreign aircraft and airmen serv-
ing on the aircraft from subsection (a) of this section. However, an
exemption from observing air traffic regulations may not be grant-
ed.

(¢c) PROHIBITION ON EMPLOYMENT OF CONVICTED COUNTERFEIT
PART DEALERS.—No person subject to this chapter may employ any-
one to perform a function related to the procurement, sale, produc-
tion, or repair of a part or material, or the installation of a part
into a civil aircraft, who has been convicted of a violation of any
Federal or State law relating to the installation, production, repair,
or sale of a counterfeit or falsely-represented aviation part or mate-
rial.

§ 44712. Emergency locator transmitters

(a) INSTALLATION.—An emergency locator transmitter must be in-
stalled on a fixed-wing powered civil aircraft for use in air com-
merce.

[(b) NONAPPLICATION.—Subsection (a) of this section does not
apply to—

[(1) turbojet-powered aircraft;

[(2) aircraft when used in scheduled flights by scheduled air
carriers holding certificates issued by the Secretary of Trans-
portation under subpart II of this part;

[(3) aircraft when used in training operations conducted en-
tirely within a 50 mile radius of the airport from which the
training operations begin;

[(4) aircraft when used in flight operations related to design
and testing, the manufacture, preparation, and delivery of the
aircraft, or the aerial application of a substance for an agricul-
tural purpose;

[(5) aircraft holding certificates from the Administrator of
the Federal Aviation Administration for research and develop-
ment;
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[(6) aircraft when used for showing compliance with regula-
tions, crew training, exhibition, air racing, or market surveys;
and

[(7) aircraft equipped to carry only one individual.]

(b) NONAPPLICATION.—Subsection (a) does not apply to aircraft
when used in—

(1) flight operations related to the design and testing, manu-
facture, preparation, and delivery of aircraft; or

(2) the aerial application of a substance for an agricultural
purpose.

(¢) REMOvVAL.—The Administrator shall prescribe regulations
specifying the conditions under which an aircraft subject to sub-
section (a) of this section may operate when its emergency locator
transmitter has been removed for inspection, repair, alteration, or
replacement.

TITLE 49. TRANSPORTATION
SUBTITLE VII. AVIATION PROGRAMS
PART A. AIR COMMERCE AND SAFETY
SUBPART III. SAFETY
CHAPTER 449. SECURITY
SUBCHAPTER I. REQUIREMENTS

§ 44903. Air transportation security

(a) DEFINITION.—In this section, “law enforcement personnel”
means individuals—

(1) authorized to carry and use firearms;

(2) vested with the degree of the police power of arrest the
Administrator of the Federal Aviation Administration consid-
ers necessary to carry out this section; and

(3) identifiable by appropriate indicia of authority.

(b) PROTECTION AGAINST VIOLENCE AND PIRACY.—The Adminis-
trator shall prescribe regulations to protect passengers and prop-
erty on an aircraft operating in air transportation or intrastate air
transportation against an act of criminal violence or aircraft piracy.
When prescribing a regulation under this subsection, the Adminis-
trator shall—

(1) consult with the Secretary of Transportation, the Attor-
ney General, the heads of other departments, agencies, and in-
strumentalities of the United States Government, and State
and local authorities;

(2) consider whether a proposed regulation is consistent
with—

(A) protecting passengers; and
(B) the public interest in promoting air transportation
and intrastate air transportation;

(3) to the maximum extent practicable, require a uniform
procedure for searching and detaining passengers and property
to ensure—

(A) their safety; and
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(B) courteous and efficient treatment by an air carrier,
an agent or employee of an air carrier, and Government,
State, and local law enforcement personnel carrying out
this section; and

(4) consider the extent to which a proposed regulation will
carry out this section.

(c) SECURITY PROGRAMS.—

(1) The Administrator shall prescribe regulations under sub-
section (b) of this section that require each operator of an air-
port regularly serving an air carrier holding a certificate issued
by the Secretary of Transportation to establish an air transpor-
tation security program that provides a law enforcement pres-
ence and capability at each of those airports that is adequate
to ensure the safety of passengers. The regulations shall au-
thorize the operator to use the services of qualified State, local,
and private law enforcement personnel. When the Adminis-
trator decides, after being notified by an operator in the form
the Administrator prescribes, that not enough qualified State,
local, and private law enforcement personnel are available to
carry out subsection (b), the Administrator may authorize the
operator to use, on a reimbursable basis, personnel employed
by the Administrator, or by another department, agency, or in-
strumentality of the Government with the consent of the head
of the department, agency, or instrumentality, to supplement
State, local, and private law enforcement personnel. When de-
ciding whether additional personnel are needed, the Adminis-
trator shall consider the number of passengers boarded at the
airport, the extent of anticipated risk of criminal violence or
aircraft piracy at the airport or to the air carrier aircraft oper-
ations at the airport, and the availability of qualified State or
local law enforcement personnel at the airport.

(2) (A) The Administrator may approve a security program
of an airport operator, or an amendment in an existing pro-
gram, that incorporates a security program of an airport ten-
ant (except an air carrier separately complying with part 108
or 129 of title 14, Code of Federal Regulations) having access
to a secured area of the airport, if the program or amendment
incorporates—

(1) the measures the tenant will use, within the tenant’s
leased areas or areas designated for the tenant’s exclusive
use under an agreement with the airport operator, to carry
out the security requirements imposed by the Adminis-
trator on the airport operator under the access control sys-
tem requirements of section 107.14 of title 14, Code of Fed-
eral Regulations, or under other requirements of part 107
of title 14; and

(i) the methods the airport operator will use to monitor
and audit the tenant’s compliance with the security re-
quirements and provides that the tenant will be required
to pay monetary penalties to the airport operator if the
tenant fails to carry out a security requirement under a
contractual provision or requirement imposed by the air-
port operator.
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(B) If the Administrator approves a program or amendment
described in subparagraph (A) of this paragraph, the airport
operator may not be found to be in violation of a requirement
of this subsection or subsection (b) of this section when the air-
port operator demonstrates that the tenant or an employee,
permittee, or invitee of the tenant is responsible for the viola-
tion and that the airport operator has complied with all meas-
ures in its security program for securing compliance with its
security program by the tenant.

(d) AUTHORIZING INDIVIDUALS TO CARRY FIREARMS AND MAKE
ARRESTS.—With the approval of the Attorney General and the Sec-
retary of State, the Secretary of Transportation may authorize an
individual who carries out air transportation security duties—

(1) to carry firearms; and

(2) to make arrests without warrant for an offense against
the United States committed in the presence of the individual
or for a felony under the laws of the United States, if the indi-
vidual reasonably believes the individual to be arrested has
committed or is committing a felony.

(e) EXCLUSIVE RESPONSIBILITY OVER PASSENGER SAFETY.—The
Administrator has the exclusive responsibility to direct law enforce-
ment activity related to the safety of passengers on an aircraft in-
volved in an offense under section 46502 of this title from the mo-
ment all external doors of the aircraft are closed following boarding
until those doors are opened to allow passengers to leave the air-
craft. When requested by the Administrator, other departments,
agencies, and instrumentalities of the Government shall provide
assistance necessary to carry out this subsection.

() GOVERNMENT AND INDUSTRY CONSORTIA.—The Administrator
may establish at airports such consortia of government and aviation
industry representatives as the Administrator may designate to pro-
vide advice on matters related to aviation security and safety. Such
consortia shall not be considered federal advisory committees for
purposes of the Federal Advisory Committee Act (5 U.S.C. App.).

TITLE 49. TRANSPORTATION
SUBTITLE VII. AVIATION PROGRAMS
PART A. AIR COMMERCE AND SAFETY
SUBPART III. SAFETY
CHAPTER 449. SECURITY
SUBCHAPTER I. REQUIREMENTS

§ 44909. Passenger manifests

(a) AIR CARRIER REQUIREMENTS.—

(1) Not later than March 16, 1991, the Secretary of Trans-
portation shall require each air carrier to provide a passenger
manifest for a flight to an appropriate representative of the
Secretary of State—

(A) not later than one hour after that carrier is notified
of an aviation disaster outside the United States involving
that flight; or



95

(B) if it is not technologically feasible or reasonable to
comply with clause (A) of this paragraph, then as expedi-
tiously as possible, but not later than 3 hours after the
carrier is so notified.

(2) The passenger manifest [shall] should include the follow-
ing information:

(A) the full name of each passenger.

(B) the passport number of each passenger, if required
for travel.

(C) the name and telephone number of a contact for each
passenger.

(3) In carrying out this subsection, the Secretary of Trans-
portation shall consider the necessity and feasibility of requir-
ing air carriers to collect passenger manifest information as a
condition for passengers boarding a flight of the carrier.

(b) FOREIGN AIR CARRIER REQUIREMENTS.—The Secretary of
Transportation shall consider imposing a requirement on foreign
air carriers comparable to that imposed on air carriers under sub-
section (a)(1) and (2) of this section.

TITLE 49. TRANSPORTATION
SUBTITLE VII. AVIATION PROGRAMS
PART A. AIR COMMERCE AND SAFETY
SUBPART III. SAFETY
CHAPTER 449. SECURITY
SUBCHAPTER II. ADMINISTRATION AND PERSONNEL

§ 44936. Employment investigations and restrictions

(a) EMPLOYMENT INVESTIGATION REQUIREMENT.—

(1) (A) The Administrator of the Federal Aviation Adminis-
tration shall require by regulation that an employment inves-
tigation, including a criminal history record check, shall be
conducted, as the Administrator decides is necessary to ensure
air transportation security, of each individual employed in, or
applying for, a position in which the individual has unescorted
access, or may permit other individuals to have unescorted ac-
cess, to—

(1) aircraft of an air carrier or foreign air carrier; or

(i1) a secured area of an airport in the United States the
Administrator designates that serves an air carrier or for-
eign air carrier.

(B) The Administrator shall require by regulation that an
employment investigation (including a criminal history record
check in any case described in [subparagraph (C))1 subpara-
graph (C), or in the case of passenger, baggage, or property
screening at airports, the Administrator decides it is necessary
to ensure air transportation security) be conducted for—

(i) individuals who will be responsible for screening pas-
sengers or property under section 44901 of this title;

(Cili) supervisors of the individuals described in clause (i);
an
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(iii) such other individuals who exercise security func-
tions associated with baggage or cargo, as the Adminis-
trator determines is necessary to ensure air transportation
security.

(C) Under the regulations issued under subparagraph (B), a
cr}ilmiﬁlal history record check shall be conducted in any case in
which—

(1) an employment investigation reveals a gap in employ-
ment of 12 months or more that the individual who is the
subject of the investigation does not satisfactorily account
for;

(i1) such individual is unable to support statements
made on the application of such individual,

(iii) there are significant inconsistencies in the informa-
tion provided on the application of such individual; or

(iv) information becomes available during the employ-
ment investigation indicating a possible conviction for one
of the crimes listed in subsection (b)(1)(B).

(D) If an individual requires a criminal history record check
under subparagraph (C), the individual may be employed as a
screener until the check is completed if the individual is sub-
ject to supervision.

(2) An air carrier, foreign air carrier, or airport operator that
employs, or authorizes or makes a contract for the services of]
an individual in a position described in paragraph (1) of this
subsection shall ensure that the investigation the Adminis-
trator requires is conducted.

(3) The Administrator shall provide for the periodic audit of
the effectiveness of criminal history record checks conducted
under paragraph (1) of this subsection.

(b) PROHIBITED EMPLOYMENT.—

(1) Except as provided in paragraph (3) of this subsection, an
air carrier, foreign air carrier, or airport operator may not em-
ploy, or authorize or make a contract for the services of, an in-
divid%al in a position described in subsection (a)(1) of this sec-
tion if—

(A) the investigation of the individual required under
this section has not been conducted; or

(B) the results of that investigation establish that, in the
10-year period ending on the date of the investigation, the
individual was convicted of—

(i) a crime referred to in section 46306, 46308,
46312, 46314, or 46315 or chapter 465 of this title or
section 32 of title 18;

(i1) murder;

(iii) assault with intent to murder;

(iv) espionage;

(v) sedition;

(vi) treason;

(vii) rape;

(viii) kidnapping;

(ix) unlawful possession, sale, distribution, or manu-
facture of an explosive or weapon,;

(x) extortion;
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(xi) armed robbery;

(xi1) distribution of, or intent to distribute, a con-
trolled substance; or

(xiii) conspiracy to commit any of the acts referred
to in clauses (i)-(xii) of this paragraph.

(2) The Administrator may specify other factors that are suf-
ficient to prohibit the employment of an individual in a posi-
tion described in subsection (a)(1) of this section.

(3) An air carrier, foreign air carrier, or airport operator may
employ, or authorize or contract for the services of, an individ-
ual in a position described in subsection (a)(1) of this section
without carrying out the investigation required under this sec-
tion, if the Administrator approves a plan to employ the indi-
vidual that provides alternate security arrangements.

(c) FINGERPRINTING AND RECORD CHECK INFORMATION.—

(1) If the Administrator requires an identification and crimi-
nal history record check, to be conducted by the Attorney Gen-
eral, as part of an investigation under this section, the Admin-
istrator shall designate an individual to obtain fingerprints
and submit those fingerprints to the Attorney General. The At-
torney General may make the results of a check available to
an individual the Administrator designates. Before designating
an individual to obtain and submit fingerprints or receive re-
sults of a check, the Administrator shall consult with the At-
torney General.

(2) The Administrator shall prescribe regulations on—

(A) procedures for taking fingerprints; and
(B) requirements for using information received from the
Attorney General under paragraph (1) of this subsection—
(1) to limit the dissemination of the information; and
(i) to ensure that the information is used only to
carry out this section.

(3) If an identification and criminal history record check is
conducted as part of an investigation of an individual under
this section, the individual—

(A) shall receive a copy of any record received from the
Attorney General; and

(B) may complete and correct the information contained
in the check before a final employment decision is made
based on the check.

(d) FEEs AND CHARGES.—The Administrator and the Attorney
General shall establish reasonable fees and charges to pay ex-
penses incurred in carrying out this section. The employer of the
individual being investigated shall pay the costs of a record check
of the individual. Money collected under this section shall be cred-
ited to the account in the Treasury from which the expenses were
incurred and are available to the Administrator and the Attorney
General for those expenses.

(e) WHEN INVESTIGATION OR RECORD CHECK NOT REQUIRED.—
This section does not require an investigation or record check when
the investigation or record check is prohibited by a law of a foreign
country.

(f) RECORDS OF EMPLOYMENT OF PILOT APPLICANTS.—
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(1) IN GENERAL.—Subject to paragraph (14), before allowing
an individual to begin service as a pilot, an air carrier shall re-
quest and receive the following information:

(A) FAA RECORDS.—From the Administrator of the Fed-
eral Aviation Administration, records pertaining to the in-
dividual that are maintained by the Administrator con-
cerning—

(i) current airman -certificates (including airman
medical certificates) and associated type ratings, in-
cluding any limitations to those certificates and rat-
ings; and

(i1) summaries of legal enforcement actions resulting
in a finding by the Administrator of a violation of this
title or a regulation prescribed or order issued under
this title that was not subsequently overturned.

(B) AIR CARRIER AND OTHER RECORDS.—From any air
carrier or other person that has employed the individual as
a pilot of a civil or public aircraft at any time during the
5-year period preceding the date of the employment appli-
cation of the individual, or from the trustee in bankruptcy
for such air carrier or person—

(i) records pertaining to the individual that are
maintained by an air carrier (other than records relat-
ing to flight time, duty time, or rest time) under regu-
lations set forth in—

(I) section 121.683 of title 14, Code of Federal
Regulations;

(IT) paragraph (A) of section VI, appendix I, part
121 of such title;

(IIT) paragraph (A) of section IV, appendix J,
part 121 of such title;

(IV) section 125.401 of such title; and

(V) section 135.63(a)(4) of such title; and

(i1) other records pertaining to the [individuall indi-
vidual’s performance as a pilot that are maintained by
the air carrier or person concerning—

(I) the training, qualifications, proficiency, or
professional competence of the individual, includ-
ing comments and evaluations made by a check
airman designated in accordance with section
121.411, 125.295, or 135.337 of such title;

(II) any disciplinary action taken with respect to
the individual that was not subsequently over-
turned; and

(ITI) any release from employment or resigna-
tion, termination, or disqualification with respect
to employment.

(C) NATIONAL DRIVER REGISTER RECORDS.—In accordance
with section 30305(b)(8) of this title, from the chief driver
licensing official of a State, information concerning the
motor vehicle driving record of the individual.

(2) WRITTEN CONSENT; RELEASE FROM LIABILITY.—An air car-
rier making a request for records under paragraph (1)—
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(A) shall be required to obtain written consent to the re-
lease of those records from the individual that is the sub-
ject of the records requested; and

(B) may, notwithstanding any other provision of law or
agreement to the contrary, require the individual who is
the subject of the records to request to execute a release
from liability for any claim arising from the furnishing of
such records to or the use of such records by such air car-
rier (other than a claim arising from furnishing informa-
tion known to be false and maintained in violation of a
criminal statute).

(3) 5-YEAR REPORTING PERIOD.—A person shall not furnish a
record in response to a request made under paragraph (1) if
the record was entered more than 5 years before the date of
the request, unless the information concerns a revocation or
suspension of an airman certificate or motor vehicle license
that is in effect on the date of the request.

(4) REQUIREMENT TO MAINTAIN RECORDS.—The Administrator
and air carriers shall maintain pilot records described in para-
graphs (1)(A) and (1)(B) for a period of at least 5 years.

(5) RECEIPT OF CONSENT; PROVISION OF INFORMATION.—A
person shall not furnish a record in response to a request made
under paragraph (1) without first obtaining a copy of the writ-
ten consent of the individual who is the subject of the records
requested. A person who receives a request for records under
this subsection shall furnish a copy of all of such requested
records maintained by the person not later than 30 days after
receiving the request.

(6) RIGHT TO RECEIVE NOTICE AND COPY OF ANY RECORD FUR-
NISHED.—A person who receives a request for records under
paragraph (1) shall provide to the individual who is the subject
of the records—

(A) on or before the 20th day following the date of re-
ceipt of the request, written notice of the request and of
the individual’s right to receive a copy of such records; and

(B) in accordance with paragraph (10), a copy of such
records, if requested by the individual.

(7) REASONABLE CHARGES FOR PROCESSING REQUESTS AND
FURNISHING COPIES.—A person who receives a request under
paragraph (1) or (6) may establish a reasonable charge for the
cost of processing the request and furnishing copies of the re-
quested records.

(8) STANDARD FORMS.—The Administrator shall promul-
gate—

(A) standard forms that may be used by an air carrier
to request records under paragraph (1); and

(B) standard forms that may be used by an air carrier
to—

(i) obtain the written consent of the individual who
is the subject of a request under paragraph (1); and
(11) inform the individual of—
(I) the request; and
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(IT) the individual right of that individual to re-
ceive a copy of any records furnished in response
to the request.

(9) RIGHT TO CORRECT INACCURACIES.—An air carrier that
maintains or requests and receives the records of an individual
under paragraph (1) shall provide the individual with a reason-
able opportunity to submit written comments to correct any in-
accuracies contained in the records before making a final hir-
ing decision with respect to the individual.

(10) RIGHT OF PILOT TO REVIEW CERTAIN RECORDS.—Notwith-
standing any other provision of law or agreement, an air car-
rier shall, upon written request from a pilot who is or has been
employed by such carrier, make available, within a reasonable
time, but not later than 30 days after the date of the request,
to the pilot for review, any and all employment records re-
ferred to in paragraph (1)(B) (i) or (ii) pertaining to the em-
ployment of the pilot.

(11) PRIVACY PROTECTIONS.—An air carrier that receives the
records of an individual under paragraph (1) may use such
records only to assess the qualifications of the individual in de-
ciding whether or not to hire the individual as a pilot. The air
carrier shall take such actions as may be necessary to protect
the privacy of the pilot and the confidentiality of the records,
including ensuring that information contained in the records is
not divulged to any individual that is not directly involved in
the hiring decision.

(12) PERrIODIC REVIEW.—Not later than 18 months after the
date of the enactment of the Pilot Records Improvement Act of
1996, and at least once every 3 years thereafter, the Adminis-
trator shall transmit to Congress a statement that contains,
taking into account recent developments in the aviation indus-
try—

(A) recommendations by the Administrator concerning
proposed changes to Federal Aviation Administration
records, air carrier records, and other records required to
be furnished under subparagraphs (A) and (B) of para-
graph (1); or

(B) reasons why the Administrator does not recommend
any proposed changes to the records referred to in sub-
paragraph (A).

(13) REGULATIONS.—The Administrator may prescribe such
regulations as may be necessary—

(A) to protect—

(i) the personal privacy of any individual whose
records are requested under paragraph (1); and
(i1) the confidentiality of those records;

(B) to preclude the further dissemination of records re-
ceived under paragraph (1) by the person who requested
those records; and

(C) to ensure prompt compliance with any request made
under paragraph (1).

(14) SPECIAL RULES WITH RESPECT TO CERTAIN PILOTS.—

(A) PILOTS OF CERTAIN SMALL AIRCRAFT.—Notwithstand-
ing paragraph (1), an air carrier, before receiving informa-
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tion requested about an individual under paragraph (1),
may allow the individual to begin service for a period not
to exceed 90 days as a pilot of an aircraft with a maximum
payload capacity (as defined in section 119.3 of title 14,
Code of Federal Regulations) of 7,500 pounds or less, or a
helicopter, on a flight that is not a scheduled operation (as
defined in such section). Before the end of the 90-day pe-
riod, the air carrier shall obtain and evaluate such infor-
mation. The contract between the carrier and the individ-
ual shall contain a term that provides that the continu-
ation of the individual’s employment, after the last 90-day
period, depends on a satisfactory evaluation.

(B) GOOD FAITH EXCEPTION.—Notwithstanding para-
graph (1), an air carrier, without obtaining information
about an individual under paragraph (1)(B) from an air
carrier or other person that no longer exists, or from a for-
eign government or entity that employed the individual,
may allow the individual to begin service as a pilot if the
air carrier required to request the information has made
a documented good faith attempt to obtain such informa-
tion.

(g) LIMITATION ON LIABILITY; PREEMPTION OF STATE LAW.—

(1) LIMITATION ON LIABILITY.—No action or proceeding may
be brought by or on behalf of an individual who has applied
for or is seeking a position with an air carrier as a pilot and
who has signed a release from liability, as provided for under
paragraph (2), against—

(A) the air carrier requesting the records of that individ-
ual under subsection (f)(1);

(B) a person who has complied with such request;

(C) a person who has entered information contained in
the individual’s records; or

(D) an agent or employee of a person described in sub-
paragraph (A) or (B);

In the nature of an action for defamation, invasion of privacy, neg-
ligence, interference with contract, or otherwise, or under any Fed-
eral or State law with respect to the furnishing or use of such
records in accordance with subsection (f).

(2) PREEMPTION.—No State or political subdivision thereof
may enact, prescribe, issue, continue in effect, or enforce any
law (including any regulation, standard, or other provision
having the force and effect of law) that prohibits, penalizes, or
imposes liability for furnishing or using records in accordance
with subsection (f).

(3) PROVISION OF KNOWINGLY FALSE INFORMATION.—Para-
graphs (1) and (2) shall not apply with respect to a person who
furnishes information in response to a request made under
subsection (f)(1), that—

(A) the person knows is false; and

(B) was maintained in violation of a criminal statute of
the United States.

(h) LIMITATION ON STATUTORY CONSTRUCTION.—Nothing in sub-
section (f) shall be construed as precluding the availability of the
records of a pilot in an investigation or other proceeding concerning
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an accident or incident conducted by the Administrator, the Na-
tional Transportation Safety Board, or a court.

TITLE 49. TRANSPORTATION
SUBTITLE VII. AVIATION PROGRAMS
PART A. AIR COMMERCE AND SAFETY
SUBPART III. SAFETY
CHAPTER 453. FEES

§ 45301. General provisions

(a) SCHEDULE OF FEES.—The Administrator shall establish a
schedule of new fees, and a collection process for such fees, for the
following services provided by the Administration:

[(1) Air traffic control and related services provided to air-
craft other than military and civilian aircraft of the United
States government or of a foreign government that neither
take off from, nor land in, the United States.]

(1) Air traffic control and related services provided to aircraft
that neither take off from, nor land in, the United States, other
than military and civilian aircraft of the United States Govern-
ment or of a foreign government, except that such fees shall not
be imposed on overflights that take off and land in a country
contiguous to the United States if—

(A) both the origin and destination of such flights are
within that other country;

(B) that country exempts similar categories of flights op-
erated by citizens of the United States from such fees; and

(C) that country exchanges responsibility for air traffic
control services with the United States.

(2) Services (other than air traffic control services) provided
to a foreign [government.] government or to any entity obtain-
ing services outside the United States.

(b) LIMITATIONS.—

(1) Authorization and impact considerations. In establishing
fees under subsection (a), the Administrator—

(A) 1is authorized to recover in fiscal year 1997
$100,000,000; and

(B) shall ensure that each of the fees required by sub-
section (a) is [directly] related to the Administration’s
costs of providing the service [rendered.]l rendered, includ-
ing value to the recipient and both direct and indirect costs
of overflight-related services, as determined by the Adminis-
trator, using generally accepted accounting principles and
internationally accepted principles of setting fees for over-
flight-related services. Services for which costs may be re-
covered include the costs of air traffic control, navigation,
weather services, training and emergency services which
are available to facilitate safe transportation over the
United States, and other services provided by the Adminis-
trator or by programs financed by the Administrator to
flights that neither take off nor land in the United States.
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(2) PUBLICATION; COMMENT.—The Administrator shall pub-
lish in the Federal Register an initial fee schedule and associ-
ated collection process as an interim final rule, pursuant to
which public comment will be sought and a final rule issued.

(c) USE OF EXPERTS AND CONSULTANTS.—In developing the sys-
tem, the Administrator may consult with such nongovernmental
experts as the Administrator may employ and the Administrator
may utilize the services of experts and consultants under section
3109 of title 5 without regard to the limitation imposed by the last
sentence of section 3109(b) of such title, and may contract on a sole
source basis, notwithstanding any other provision of law to the con-
trary. Notwithstanding any other provision of law to the contrary,
the Administrator may retain such experts under a contract award-
ed on a basis other than a competitive basis and without regard to
any such provisions requiring competitive bidding or precluding
sole source contract authority.

TITLE 49. TRANSPORTATION
SUBTITLE VII. AVIATION PROGRAMS
PART A. AIR COMMERCE AND SAFETY
SUBPART IV. ENFORCEMENT AND PENALTIES
CHAPTER 463. PENALTIES

§ 46301. Civil penalties

(a) GENERAL PENALTY.—

(1) A person is liable to the United States Government for
a civil penalty of not more than $1,000 for violating—

(A) chapter 401 (except sections 40103(a) and (d), 40105,
40116, and 40117), chapter 411, chapter 413 (except sec-
tions 41307 and 41310(b)-(f)), chapter 415 (except sections
41502, 41505, and 41507-41509), chapter 417 (except sec-
tions 41703, 41704, 41710, 41713, and 41714), chapter 419,
[subchapter II of chapter 421,1 subchapter II or III of
chapter 421, chapter 441 (except section 44109), 44502(b)
or (c), chapter 447 (except sections 44717 and 44719-
44723), chapter 449 (except sections 44902, 44903(d),
44904, 44907(a)-(d)(1)(A) and (d)(1)(C)-(f), and 44908), or
section [46302, 46303, or] 47107(b) (including any assur-
ance made under such section) of this title;

(B) a regulation prescribed or order issued under any
provision to which clause (A) of this paragraph applies;

(C) any term of a certificate or permit issued under sec-
tion 41102, 41103, or 41302 of this title; or

(D) a regulation of the United States Postal Service
under this part .

(2) A person operating an aircraft for the transportation of
passengers or property for compensation (except an airman
serving as an airman) is liable to the Government for a civil
penalty of not more than $10,000 for violating—

(A) chapter 401 (except sections 40103(a) and (d), 40105,
40106(b), 40116, and 40117), section 44502(b) or (c), chap-
ter 447 (except sections 44717-44723), or chapter 449 (ex-
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cept sections 44902, 44903(d), 44904, and 44907-44909) of
this title; or

(B) a regulation prescribed or order issued under any
provision to which clause (A) of this paragraph applies.

(3) A civil penalty of not more than $10,000 may be imposed
for each violation under paragraph (1) of this subsection relat-
ed to—

(A) the transportation of hazardous material; or

(B) the registration or recordation under chapter 441 of
this title of an aircraft not used to provide air transpor-
tation.

(4) A separate violation occurs under this subsection for each
day the violation (other than a violation of section 41715) con-
tinues or, if applicable, for each flight involving the violation
(other than a violation of section 41715).

(5) PENALTY FOR DIVERSION OF AVIATION REVENUES.—The
amount of a civil penalty assessed under this section for a vio-
lation of section 47107(b) of this title (or any assurance made
under such section) or section 47133 of this title may be in-
creased above the otherwise applicable maximum amount
under this section to an amount not to exceed 3 times the
amount of revenues that are used in violation of such section.

(6) Notwithstanding paragraph (1), the maximum civil pen-
glty for violating section 41715 shall be $5,000 instead of

1,000.
(b) SMOKE ALARM DEVICE PENALTY.—

(1) A passenger may not tamper with, disable, or destroy a
smoke alarm device located in a lavatory on an aircraft provid-
ing air transportation or intrastate air transportation.

(2) An individual violating this subsection is liable to the
Government for a civil penalty of not more than $2,000.

(c) PROCEDURAL REQUIREMENTS.—

(1) The Secretary of Transportation may impose a civil pen-
alty for the following violations only after notice and an oppor-
tunity for a hearing:

(A) a violation of subsection (b) of this section or chapter
411, chapter 413 (except sections 41307 and 41310(b)-(f)),
chapter 415 (except sections 41502, 41505, and 41507-
41509), chapter 417 (except sections 41703, 41704, 41710,
41713, and 41714), chapter 419, subchapter II of chapter
421, or section 44909 of this title .

(B) a violation of a regulation prescribed or order issued
under any provision to which clause (A) of this paragraph
applies.

(C) a violation of any term of a certificate or permit
issued under section 41102, 41103, or 41302 of this title.

(D) a violation under subsection (a)(1) of this section re-
lated to the transportation of hazardous material.

(2) The Secretary shall give written notice of the finding of
a violation and the civil penalty under paragraph (1) of this
subsection.

(d) ADMINISTRATIVE IMPOSITION OF PENALTIES.—

(1) In this subsection—
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(A) “flight engineer” means an individual who holds a
flight engineer certificate issued under part 63 of title 14,
Code of Federal Regulations.

(B) “mechanic” means an individual who holds a me-
chanic certificate issued under part 65 of title 14, Code of
Federal Regulations.

(C) “pilot” means an individual who holds a pilot certifi-
cate issued under part 61 of title 14, Code of Federal Regu-
lations.

(D) “repairman” means an individual who holds a repair-
man certificate issued under part 65 of title 14, Code of
Federal Regulations.

(2) The Administrator of the Federal Aviation Administra-
tion may impose a civil penalty for a violation of chapter 401
(except sections 40103(a) and (d), 40105, 40106(b), 40116, and
40117), chapter 441 (except section 44109), section 44502(b) or
(c), chapter 447 (except sections 44717 and 44719-44723), chap-
ter 449 (except sections 44902, 44903(d), 44904, 44907(a)-
(d)(1)(A) and (d)(1)(C)-(f), 44908, and 44909), or section 46302,
46303, or 47107(b) (as further defined by the Secretary under
section 47107(1) and including any assurance made under sec-
tion 47107(b)) of this title or a regulation prescribed or order
issued under any of those provisions. The Administrator shall
give written notice of the finding of a violation and the penalty.

(3) In a civil action to collect a civil penalty imposed by the
Administrator under this subsection, the issues of liability and
the amount of the penalty may not be reexamined.

(4) Notwithstanding paragraph (2) of this subsection, the dis-
trict courts of the United States have exclusive jurisdiction of
af civil action involving a penalty the Administrator initiates
1 —

(A) the amount in controversy is more than $50,000;

(B) the action is in rem or another action in rem based
on the same violation has been brought;

(C) the action involves an aircraft subject to a lien that
has been seized by the Government; or

(D) another action has been brought for an injunction
based on the same violation.

(5) (A) The Administrator may issue an order imposing a
penalty under this subsection against an individual acting as
a pilot, flight engineer, mechanic, or repairman only after ad-
vising the individual of the charges or any reason the Adminis-
trator relied on for the proposed penalty and providing the in-
dividual an opportunity to answer the charges and be heard
about why the order shall not be issued.

(B) An individual acting as a pilot, flight engineer, mechanic,
or repairman may appeal an order imposing a penalty under
this subsection to the National Transportation Safety Board.
After notice and an opportunity for a hearing on the record,
the Board shall affirm, modify, or reverse the order. The Board
may modify a civil penalty imposed to a suspension or revoca-
tion of a certificate.

(C) When conducting a hearing under this paragraph, the
Board is not bound by findings of fact of the Administrator but
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is bound by all validly adopted interpretations of laws and reg-
ulations the Administrator carries out and of written agency
policy guidance available to the public related to sanctions to
be imposed under this section unless the Board finds an inter-
{)retation is arbitrary, capricious, or otherwise not according to
aw.

(D) When an individual files an appeal with the Board under
this paragraph, the order of the Administrator is stayed.

(6) An individual substantially affected by an order of the
Board under paragraph (5) of this subsection, or the Adminis-
trator when the Administrator decides that an order of the
Board under paragraph (5) will have a significant adverse im-
pact on carrying out this part, may obtain judicial review of
the order under section 46110 of this title. The Administrator
shall be made a party to the judicial review proceedings. Find-
ings of fact of the Board are conclusive if supported by sub-
stantial evidence.

(7) (A) The Administrator may impose a penalty on an [indi-
viduall person (except an individual acting as a pilot, flight en-
gineer, mechanic, or repairman) only after notice and an oppor-
tunity for a hearing on the record.

(B) In an appeal from a decision of an administrative law
judge as the result of a hearing under subparagraph (A) of this
paragraph, the Administrator shall consider only whether—

(i) each finding of fact is supported by a preponderance
of reliable, probative, and substantial evidence;

(i1) each conclusion of law is made according to applica-
ble law, precedent, and public policy; and

(iii) the judge committed a prejudicial error that sup-
ports the appeal.

(C) Except for good cause, a civil action involving a penalty
under this paragraph may not be initiated later than 2 years
after the violation occurs.

(D) In the case of a violation of section 47107(b) of this title
or any assurance made under such section—

(i) a civil penalty shall not be assessed against an indi-
vidual;

(i1) a civil penalty may be compromised as provided
under subsection (f); and

(iii) judicial review of any order assessing a civil penalty
mziy be obtained only pursuant to section 46110 of this
title.

(8) The maximum civil penalty the Administrator or Board
may impose under this subsection is $50,000.

(9) This subsection applies only to a violation occurring after
August 25, 1992.

(e) PENALTY CONSIDERATIONS..— In determining the amount of a
civil penalty under subsection (a)(3) of this section related to trans-
portation of hazardous material, the Secretary shall consider—

. (1) the nature, circumstances, extent, and gravity of the vio-
ation;

(2) with respect to the violator, the degree of culpability, any
history of prior violations, the ability to pay, and any effect on
the ability to continue doing business; and
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(3) other matters that justice requires.

(f) COMPROMISE AND SETOFF.—

(1) (A) The Secretary may compromise the amount of a civil
penalty imposed for violating—

(i) chapter 401 (except sections 40103(a) and (d), 40105,
40116, and 40117), chapter 441 (except section 44109), sec-
tion 44502(b) or (c), chapter 447 (except 44717 and 44719-
44723), or chapter 449 (except sections 44902, 44903(d),
44904, 44907(a)-(d)(1)(A) and (d)(1)XC)-(f), 44908, and
44909) of this title; or

(i1) a regulation prescribed or order issued under any
provision to which clause (i) of this subparagraph applies.

(B) The Postal Service may compromise the amount of a civil
penalty imposed under subsection (a)(1)(D) of this section.

(2) The Government may deduct the amount of a civil pen-
alty imposed or compromised under this subsection from
amounts it owes the person liable for the penalty.

(g) JUDICIAL REVIEW.—An order of the Secretary or the Adminis-
trator imposing a civil penalty may be reviewed judicially only
under section 46110 of this title.

(h) NONAPPLICATION.—

(1) This section does not apply to the following when per-
forming official duties:

(A) a member of the armed forces of the United States.

(B) a civilian employee of the Department of Defense
subject to the Uniform Code of Military Justice.

(2) The appropriate military authority is responsible for tak-
ing necessary disciplinary action and submitting to the Sec-
retary (or the Administrator with respect to aviation safety du-
ties and powers designated to be carried out by the Adminis-
trator) a timely report on action taken.

§ 46316. Interference with cabin or flight crew

(a) IN GENERAL.—An individual who interferes with the duties or
responsibilities of the flight crew or cabin crew of a civil aircraft,
or who poses an imminent threat to the safety of the aircraft or
other individuals on the aircraft, is liable to the United States Gov-
ernment for a civil penalty of not more than $10,000, which shall
be paid to the Federal Aviation Administration and deposited in the
account established by section 45303(c).

(b) COMPROMISE AND SETOFF.—

(1) The Secretary of Transportation or Administrator may
compromise the amount of a civil penalty imposed under sub-
section (a).

(2) The Government may deduct the amount of a civil penalty
imposed or compromised under this section from amounts it
owes the individual liable for the penalty.
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TITLE 49. TRANSPORTATION
SUBTITLE VII. AVIATION PROGRAMS
PART B. AIRPORT DEVELOPMENT AND NOISE
CHAPTER 471. AIRPORT DEVELOPMENT
SUBCHAPTER I. AIRPORT IMPROVEMENT

§ 47102. Definitions

In this subchapter —

(1) “air carrier airport” means a public airport regularly
served by—

(A) an air carrier certificated by the Secretary of Trans-
portation under section 41102 of this title (except a charter
air carrier); or

(B) at least one air carrier—

(i) operating under an exemption from section
41101(a)(1) of this title that the Secretary grants; and

(i1) having at least 2,500 passenger boardings at the
airport during the prior calendar year.

(2) “airport”—

(A) means—

(i) an area of land or water used or intended to be
used for the landing and taking off of aircraft;

(i) an appurtenant area used or intended to be used
for airport buildings or other airport facilities or rights
of way; and

(iii) airport buildings and facilities located in any of
those areas; and

(B) includes a heliport.

(3) “airport development” means the following activities, if
undertaken by the sponsor, owner, or operator of a public-use
airport:

(A) constructing, repairing, or improving a public-use
airport, including—

(i) removing, lowering, relocating, marking, and
lighting an airport hazard; and

(ii) preparing a plan or specification, including car-
rying out a field investigation.

(B) acquiring for, or installing at, a public-use airport—

(i) a navigation aid or another aid (including a preci-
sion approach system) used by aircraft for landing at
or taking off from the airport, including preparing the
site as required by the acquisition or installation;

(ii) safety or security equipment, including explosive
detection devices and universal access systems, the
Secretary requires by regulation for, or approves as
contributing significantly to, the safety or security of
individuals and property at the airport;

(iii) equipment to remove snow, to measure runway
surface friction, or for aviation-related weather report-
ng;

(iv) firefighting and rescue equipment at an airport
that serves scheduled passenger operations of air car-
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rier aircraft designed for more than 20 passenger
seats;

(v) aircraft deicing equipment and structures (except
aircraft deicing fluids and storage facilities for the
equipment and fluids); and

(v1) interactive training systems.

(C) acquiring an interest in land or airspace, including
land for future airport development, that is needed—

(i) to carry out airport development described in sub-
clause (A) or (B) of this clause; or

(i1) to remove or mitigate an existing airport hazard
ordprevent or limit the creation of a new airport haz-
ard.

(D) acquiring land for, or constructing, a burn area
training structure on or off the airport to provide live fire
drill training for aircraft rescue and firefighting personnel
required to receive the training under regulations the Sec-
retary prescribes, including basic equipment and minimum
structures to support the training under standards the Ad-
ministrator of the Federal Aviation Administration pre-
scribes.

(E) relocating after December 31, 1991, an air traffic
control tower and any navigational aid (including radar) if
the relocation is necessary to carry out a project approved
by the Secretary under this subchapter or under section
40117.

(F) constructing, reconstructing, repairing, or improving
an airport, or purchasing capital equipment for an airport,
if necessary for compliance with the responsibilities of the
operator or owner of the airport under the Americans with
Disabilities Act of 1990 (42 U.S.C. 12101 et seq.), the
Clean Air Act (42 U.S.C. 7401 et seq.), and the Federal
Water Pollution Control Act (33 U.S.C. 1251 et seq.), ex-
cept constructing or purchasing capital equipment that
would benefit primarily a revenue-producing area of the
airport used by a nonaeronautical business.

(G) acquiring land for, or work necessary to construct, a
pad suitable for deicing aircraft before takeoff at a com-
mercial service airport, including constructing or recon-
structing paved areas, drainage collection structures, treat-
ment and discharge systems, appropriate lighting, paved
access for deicing vehicles and aircraft, but not including
acquiring aircraft deicing fluids or constructing or recon-
?ltrlacting storage facilities for aircraft deicing equipment or

uids.

(4) “airport hazard” means a structure or object of natural
growth located on or near a public-use airport, or a use of land
near the airport, that obstructs or otherwise is hazardous to
the landing or taking off of aircraft at or from the airport.

(5) “airport planning” means planning as defined by regula-
tions the Secretary prescribes and includes integrated airport
system planning.

(6) “amount made available under section 48103 of this title”
means the amount authorized for grants under section 48103
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of this title as reduced by any law enacted after September 3,
1982.

(7) “commercial service airport” means a public airport in a
State that the Secretary determines has at least 2,500 pas-
senger boardings each year and is receiving scheduled pas-
senger aircraft service.

(8) “integrated airport system planning” means developing
for planning purposes information and guidance to decide the
extent, kind, location, and timing of airport development need-
ed in a specific area to establish a viable, balanced, and inte-
grated system of public-use airports, including—

(A) identifying system needs;

(B) developing an estimate of systemwide development
costs;

(C) conducting studies, surveys, and other planning ac-
tions, including those related to airport access, needed to
decide which aeronautical needs should be met by a sys-
tem of airports; and

(D) standards prescribed by a State, except standards for
safety of approaches, for airport development at nonpri-
mary public-use airports.

(9) “landed weight” means the weight of aircraft transporting
only cargo in intrastate, interstate, and foreign air transpor-
tation, as the Secretary determines under regulations the Sec-
retary prescribes.

(10) “passenger boardings”—

(A) means revenue passenger boardings on an aircraft in
service in air commerce as the Secretary determines under
regulations the Secretary prescribes; and

(B) includes passengers who continue on an aircraft in
international flight that stops at an airport in the 48 con-
tiguous States, Alaska, or Hawaii for a nontraffic purpose.

(11) “primary airport” means a commercial service airport
the Secretary determines to have more than 10,000 passenger
boardings each year.

(12) “project” means a project, separate projects included in
one project grant application, or all projects to be undertaken
at an airport in a fiscal year, to achieve airport development
or airport planning.

(13) “project cost” means a cost involved in carrying out a
project.

(14) “project grant” means a grant of money the Secretary
makes to a sponsor to carry out at least one project.

(15) “public agency” means—

(A) a State or political subdivision of a State;

(B) a tax-supported organization; or

(C) an Indian tribe or pueblo.

(16) “public airport” means an airport used or intended to be
used for public purposes—

(A) that is under the control of a public agency; and

(B) of which the area used or intended to be used for the
landing, taking off, or surface maneuvering of aircraft is
publicly owned.

(17) “public-use airport” means—
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(A) a public airport; or
(B) a privately-owned airport used or intended to be
used for public purposes that is—

(i) a reliever airport; [or]

(it) a privately-owned airport that, as a reliever air-
port, received Federal aid for airport development prior
to October 9, 1996, but only if the Administrator issues
revised administrative guidance after July 1, 1998, for
the designation of reliever airports; or.

[G)] (iii) determined by the Secretary to have at
least 2,500 passenger boardings each year and to re-
ceive scheduled passenger aircraft service.

(18) “reliever airport” means an airport the Secretary des-
ignates to relieve congestion at a commercial service airport
and to provide more general aviation access to the overall com-
munity.

(19) “sponsor” means—

(A) a public agency that submits to the Secretary under
this subchapter an application for financial assistance; and

(B) a private owner of a public-use airport that submits
to the Secretary under this subchapter an application for
financial assistance for the airport.

(20) “State” means a State of the United States, the District
of Columbia, Puerto Rico, the Virgin Islands, American Samoa,
the Northern Mariana Islands, the Trust Territory of the Pa-
cific Islands, and Guam.

§ 47104. Project grant authority

(a) GENERAL AUTHORITY.—To maintain a safe and efficient na-
tionwide system of public-use airports that meets the present and
future needs of civil aeronautics, the Secretary of Transportation
may make project grants under this subchapter from the Airport
and Airway Trust Fund.

(b) INCURRING OBLIGATIONS.—The Secretary may incur obliga-
tions to make grants from amounts made available under section
48103 of this title as soon as the amounts are apportioned under
section 47114(c) and (d)(2) of this title.

(c) EXPIRATION OF AUTHORITY.—After September 30, [1998,]
2002, the Secretary may not incur obligations under subsection (b)
of this section, except for obligations of amounts—

(1) remaining available after that date under section
47117(b) of this title; or

(2) recovered by the United States Government from grants
made under this chapter if the amounts are obligated only for
increases under section 47108(b)(2) and (3) of this title in the
maximum amount of obligations of the Government for any
other grant made under this title.

§ 47108. Project grant agreements

(a) OFFER AND ACCEPTANCE.—On approving a project grant appli-
cation under this subchapter, the Secretary of Transportation shall
offer the sponsor a grant to pay the United States Government’s
share of the project costs allowable under section 47110 of this
title. The Secretary may impose terms on the offer that the Sec-
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retary considers necessary to carry out this subchapter and regula-
tions prescribed under this subchapter. An offer shall state the ob-
ligations to be assumed by the sponsor and the maximum amount
the Government will pay for the project from the amounts author-
ized under chapter 481 of this title (except sections 48102(e),
48106, 48107, and 48110). At the request of the sponsor, an offer
of a grant for a project that will not be completed in one fiscal year
shall provide for the obligation of amounts apportioned or to be ap-
portioned to a sponsor under section 47114(c) of this title for the
fiscal years necessary to pay the Government’s share of the cost of
the project. An offer that is accepted in writing by the sponsor is
an agreement binding on the Government and the sponsor. The
Government may pay or be obligated to pay a project cost only
after a grant agreement for the project is signed.

(b) INCREASING GOVERNMENT'S SHARE UNDER THIS SUBCHAPTER
OR CHAPTER 475.—

(1) When an offer has been accepted in writing, the amount
stated in the offer as the maximum amount the Government
will pay may be increased only as provided in paragraphs (2)
and (3) of this subsection.

(2) (A) For a project receiving assistance under a grant ap-
proved under the Airport and Airway Improvement Act of 1982
before October 1, 1987, the amount may be increased by not
more than—

(1) 10 percent for an airport development project, except
a project for acquiring an interest in land; and

(i) 50 percent of the total increase in allowable project
costs attributable to acquiring an interest in land, based
on current creditable appraisals.

(B) An increase under subparagraph (A) of this paragraph
may be paid only from amounts the Government recovers from
other grants made under this subchapter.

(3) For a project receiving assistance under a grant approved
under the Act, this subchapter, or chapter 475 of this title after
September 30, 1987, the amount may be increased—

(A) for an airport development project, by not more than
15 percent; and
(B) for a grant after September 30, 1992, to acquire an
interest in land for an airport (except a primary airport),
by not more than the greater of the following, based on
current creditable appraisals or a court award in a con-
demnation proceeding:
(i) 15 percent; or
(i1) 25 percent of the total increase in allowable
project costs attributable to acquiring an interest in
land.

(c) INCREASING GOVERNMENT’S SHARE UNDER AIRPORT AND AIR-
WAY DEVELOPMENT ACT OF 1970.—For a project receiving assistance
under a grant made under the Airport and Airway Development
Act of 1970, the maximum amount the Government will pay may
be increased by not more than 10 percent. An increase under this
subsection may be paid only from amounts the Government recov-
ers from other grants made under the Act.
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(d) CHANGING WORKSCOPE.—With the consent of the sponsor, the
Secretary may amend a grant agreement made under this sub-
chapter to change the workscope of a project financed under the
grant if the amendment does not result in an increase in the maxi-
mum amount the Government may pay under subsection (b) of this
section.

(e¢) CHANGE IN AIRPORT STATUS.—If the status of a primary air-
port changes to a non-primary airport at a time when a develop-
ment project under a multiyear agreement under subsection (a) is
not yet completed, the project shall remain eligible for funding from
discretionary funds under section 47115 of this title at the funding
level and under the terms provided by the agreement, subject to the
availability of funds.

§ 47109. United States Government’s share of project costs

(a) GENERAL.—Except as provided in subsection (b) of this sec-
tion, the United States Government’s share of allowable project
costs is—

(1) 75 percent for a project at a primary airport having at
least .25 percent of the total number of passenger boardings
each year at all commercial service airports;

(2) not more than 90 percent for a project at any other air-
port; and

(3) 40 percent for a project funded by the Administrator from
the discretionary fund under section 47115 at an airport re-
ceiving an exemption under section 47134.

(b) INCREASED GOVERNMENT SHARE.—If, under subsection (a) of
this section, the Government’s share of allowable costs of a project
in a State containing unappropriated and unreserved public lands
and nontaxable Indian lands (individual and tribal) of more than
5 percent of the total area of all lands in the State, is less than
the share applied on June 30, 1975, under section 17(b) of the Air-
port and Airway Development Act of 1970, the Government’s share
under subsection (a) of this section shall be increased by the lesser
of—

(1) 25 percent;

(2) one-half of the percentage that the area of unappropri-
ated and unreserved public lands and nontaxable Indian lands
in the State is of the total area of the State; or

(3) the percentage necessary to increase the Government’s
share to the percentage that applied on June 30, 1975, under
section 17(b) of the Act.

(¢c) SPECIAL RULE FOR PRIVATELY OWNED RELIEVER AIRPORTS.—If
a privately owned reliever airport contributes any lands, ease-
ments, or rights-of-way to carry out a project under this sub-
chapter, the current fair market value of such lands, easements, or
rights-of-way shall be credited toward the non-Federal share of al-
lowable project costs.

§ 47110. Allowable project costs

(a) GENERAL AUTHORITY.—Except as provided in section 47111 of
this title, the United States Government may pay or be obligated
to pay, from amounts appropriated to carry out this subchapter, a



114

cost incurred in carrying out a project under this subchapter only
if the Secretary of Transportation decides the cost is allowable.

(b) ALLOWABLE COST STANDARDS.—A project cost is allowable—

(1) if the cost necessarily is incurred in carrying out the
project in compliance with the grant agreement made for the
project under this subchapter, including any cost a sponsor in-
curs related to an audit the Secretary requires under section
47121(b) or (d) of this title;

(2)(A) if the cost is incurred after the grant agreement is exe-
cuted and is for airport development or airport planning car-
ried out after the grant agreement is executed;

(B) if the cost is incurred after June 1, 1989, by the airport
operator (regardless of when the grant agreement is executed)
as part of a Government-approved noise compatability program
(including project formulation costs) and is consistent with all
applicable statutory and administrative requirements; or

(C) if the Government’s share is paid only with amounts ap-
portioned under paragraphs (1) and (2) of section 47114(c) of
this title and if the cost is incurred—

(1) after September 30, 1996;

((iii) before a grant agreement is executed for the project;
an

(iii) in accordance with an airport layout plan approved
by the Secretary and with all statutory and administrative
requirements that would have been applicable to the
project if the project had been carried out after the grant
agreement had been executed,;

(3) to the extent the cost is reasonable in amount;

(4) if the cost is not incurred in a project for airport develop-
ment or airport planning for which other Government assist-
ance has been granted; and

(5) if the total costs allowed for the project are not more than
the amount stated in the grant agreement as the maximum
the Government will pay (except as provided in section
47108(b) of this title).

(¢) CERTAIN PRIOR COSTS AS ALLOWABLE COSTS.—The Secretary
may decide that a project cost under subsection (b)(2)(A) of this sec-
tion incurred after May 13, 1946, and before the date the grant
agreement is executed is allowable if it is—

(1) necessarily incurred in formulating an airport develop-
ment project, including costs incurred for field surveys, plans
and specifications, property interests in land or airspace, and
administration or other incidental items that would not have
been incurred except for the project; or

(2) necessarily and directly incurred in developing the work
scope of an airport planning project.

(d) TERMINAL DEVELOPMENT COSTS.—

(1) The Secretary may decide that the cost of terminal devel-
opment (including multi-modal terminal development) in a
nonrevenue-producing public-use area of a commercial service
airport is allowable for an airport development project at the
airport—

(A) if the sponsor certifies that the airport, on the date
the grant application is submitted to the Secretary, has—
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(i) all the safety equipment required for certification
of the airport under section 44706 of this title;

(i) all the security equipment required by regula-
tion; and

(iii) provided for access, to the area of the airport for
passengers for boarding or exiting aircraft, to those
passengers boarding or exiting aircraft, except air car-
rier aircraft;

(B) if the cost is directly related to moving passengers
and baggage in air commerce within the airport, including
vehicles for moving passengers between terminal facilities
and between terminal facilities and aircraft; and

(C) under terms necessary to protect the interests of the
Government.

(2) In making a decision under paragraph (1) of this sub-
section, the Secretary may approve as allowable costs the ex-
penses of terminal development in a revenue-producing area
and construction, reconstruction, repair, and improvement in a
nonrevenue-producing parking lot if—

(A) the airport does not have more than .05 percent of
the total annual passenger boardings in the United States;
and

(B) the sponsor certifies that any needed airport develop-
ment project affecting safety, security, or capacity will not
be deferred because of the Secretary’s approval.

(e) LETTERS OF INTENT.—

(1) The Secretary may issue a letter of intent to the sponsor
stating an intention to obligate from future budget authority
an amount, not more than the Government’s share of allowable
project costs, for an airport development project (including
costs of formulating the project) at a primary [or reliever] air-
port. The letter shall establish a schedule under which the Sec-
retary will reimburse the sponsor for the Government’s share
of allowable project costs, as amounts become available, if the
sponsor, after the Secretary issues the letter, carries out the
project without receiving amounts under this subchapter.

(2) Paragraph (1) of this subsection applies to a project—

(A) about which the sponsor notifies the Secretary, be-
fore the project begins, of the sponsor’s intent to carry out
the project;

(B) that will comply with all statutory and administra-
tive requirements that would apply to the project if it were
carried out with amounts made available under this sub-
chapter; and

(C) the Secretary decides will enhance system-wide air-
port capacity significantly and meets the criteria of section
47115(d) of this title.

(3) A letter of intent issued under paragraph (1) of this sub-
section is not an obligation of the Government under section
1501 of title 31, and the letter is not deemed to be an adminis-
trative commitment for financing. An obligation or administra-
tive commitment may be made only as amounts are provided
in authorization and appropriation laws.
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(4) The total estimated amount of future Government obliga-
tions covered by all outstanding letters of intent under para-
graph (1) of this subsection may not be more than the amount
authorized to carry out section 48103 of this title, less an
amount reasonably estimated by the Secretary to be needed for
grants under section 48103 that are not covered by a letter.

(5) A letter of intent issued under paragraph (1) of this sub-
section may not condition the obligation of amounts on the im-
position of a passenger facility fee.

(6) LIMITATION ON STATUTORY CONSTRUCTION.—Nothing in
this section shall be construed to prohibit the obligation of
amounts pursuant to a letter of intent under this subsection in
the same fiscal year as the letter of intent is issued.

(f) NONALLOWABLE COSTS.—Except as provided in subsection (d)
of this section and section 47118(f) of this title, a cost is not an al-
lowable airport development project cost if it is for—

(1) constructing a public parking facility for passenger auto-
mobiles;

(2) constructing, altering, or repairing part of an airport
building, except to the extent the building will be used for fa-
cilities or activities directly related to the safety of individuals
at the airport;

(3) decorative landscaping; or

(4) providing or installing sculpture or art works.

(g) USE OF DISCRETIONARY FUNDS.—A project for which cost reim-
bursement is provided under subsection (b)(2)(C) shall not receive
priority consideration with respect to the use of discretionary funds
made available under section 47115 of this title even if the
amounts made available under paragraphs (1) and (2) of section
47114(c) are not sufficient to cover the Government’s share of the
cost of project.

§ 47114. Apportionments

(a) DEFINITION.—In this section, “amount subject to apportion-
ment” means the amount newly made available under section
48103 of this title for a fiscal year.

(b) APPORTIONMENT DATE.—On the first day of each fiscal year,
the Secretary of Transportation shall apportion the amount subject
to apportionment for that fiscal year as provided in this section.

(c) AMOUNTS APPORTIONED TO SPONSORS.—

(1) (A) The Secretary shall apportion to the sponsor of each
primary airport for each fiscal year an amount equal to—

(1) $7.80 for each of the first 50,000 passenger boardings
at the airport during the prior calendar year;

(ii) $5.20 for each of the next 50,000 passenger boardings
at the airport during the prior calendar year;

(iii) $2.60 for each of the next 400,000 passenger
boardings at the airport during the prior calendar year;

(iv) $.65 for each of the next 500,000 passenger
boardings at the airport during the prior calendar year.

(v) $.50 for each additional passenger boarding at the
airport during the prior calendar year.
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(B) Not less than $500,000 nor more than $22,000,000 may
be apportioned under subparagraph (A) of this paragraph to an
airport sponsor for a primary airport for each fiscal year.

(2) CARGO ONLY AIRPORTS.—

(A) APPORTIONMENT.—Subject to subparagraph (D), the
Secretary shall apportion an amount equal to [2.5 per-
cent] 3 percent of the amount subject to apportionment
each fiscal year to the sponsors of airports served by air-
craft providing air transportation of only cargo with a total
annual landed weight of more than 100,000,000 pounds.

(B) SUBALLOCATION FORMULA.—Any funds apportioned
under subparagraph (A) to sponsors of airports described
in subparagraph (A) shall be allocated among those air-
ports in the proportion that the total annual landed weight
of aircraft described in subparagraph (A) landing at each
of those airports bears to the total annual landed weight
of those aircraft landing at all those airports.

(C) LIMITATION.—Not more than 8 percent of the amount
apportioned under subparagraph (A) may be apportioned
for any one airport.

(D) DISTRIBUTION TO OTHER AIRPORTS.—Before appor-
tioning amounts to the sponsors of airports under subpara-
graph (A) for a fiscal year, the Secretary may set-aside a
portion of such amounts for distribution to the sponsors of
other airports, selected by the Secretary, that the Sec-
retary finds will be served primarily by aircraft providing
air transportation of only cargo.

(E) DETERMINATION OF LANDED WEIGHT.—Landed weight
under this paragraph is the landed weight of aircraft land-
ing at each airport described in subparagraph (A) during
the prior calendar year.

(d) AMOUNTS APPORTIONED TO STATES.—

(1) In this subsection—

(A) “area” includes land and water.

(B) “population” means the population stated in the lat-
est decennial census of the United States.

(2) The Secretary shall apportion to the States 18.5 percent
of the amount subject to apportionment for each fiscal year as
follows:

(A) 0.66 percent of the apportioned amount to Guam,
American Samoa, the Northern Mariana Islands, the Trust
Territory of the Pacific Islands, and the Virgin Islands.

(B) except as provided in paragraph (3) of this sub-
section, 49.67 percent of the apportioned amount for air-
ports, excluding primary airports but including reliever
and nonprimary commercial service airports, in States not
named in clause (A) of this paragraph in the proportion
that the population of each of those States bears to the
total population of all of those States.

(C) except as provided in paragraph (3) of this sub-
section, 49.67 percent of the apportioned amount for air-
ports, excluding primary airports but including reliever
and nonprimary commercial service airports, in States not
named in clause (A) of this paragraph in the proportion
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that the area of each of those States bears to the total area
of all of those States.

[(3) An amount apportioned under paragraph (2) of this sub-
section for an airport in—

[(A) Alaska may be made available by the Secretary for
a public airport described in section 47117(e)(1)(C)(1i) of
this title to which section 15(a)(3)(A)II) of the Airport and
Airway Development Act of 1970 applied during the fiscal
year that ended September 30, 1981; and

[(B) Puerto Rico may be made available by the Secretary
for a primary airport and an airport described in section
47117(e)(1)(C) of this title.]

(3) An amount apportioned under paragraph (2) of this sub-
section for airports in Alaska, Hawaii, or Puerto Rico may be
made available by the Secretary for any public airport in those
respective jurisdictions.

(4) The Secretary may permit the use of State highway speci-
fications for airfield pavement construction using funds made
available under this subsection at non-primary airports with
runways of 5,000 feet or shorter serving aircraft that do not ex-
c}eled 60,000 pounds gross weight, if the Secretary determines
that—

(A) safety will not be negatively affected; and

(B) the life of the pavement will not be shorter than it
would be if constructed using Administration standards.

An airport may not seek funds under this subchapter for run-
way rehabilitation or reconstruction of any such airfield pave-
ment constructed using State highway specifications for a pe-
riod of 10 years after construction is completed.
(e) [ALTERNATIVE] SUPPLEMENTAL APPORTIONMENT FOR ALAS-
KA.—

(1) [Instead of apportioning amounts for airports in Alaska
under] Notwithstanding subsections (c) and (d) of this section,
the Secretary may apportion amounts for [those airports] air-
ports in Alaska in the way in which amounts were apportioned
in the fiscal year ending September 30, 1980, under section
15(a) of the Act. However, in apportioning amounts for a fiscal
year under this subsection, the Secretary shall apportion—

(A) for each primary airport at least as much as would
be apportioned for the airport under subsection (c)(1) of
this section; and

(B) a total amount at least equal to the minimum
amount required to be apportioned to airports in Alaska in
the fiscal year ending September 30, 1980, under section
15(a)(3)(A) of the Act.

(2) This subsection does not prohibit the Secretary from
making project grants for airports in Alaska from the discre-
tionary fund under section 47115 of this title.

[(3) Airports referred to in this subsection include those pub-
lic airports that received scheduled service as of September 3,
1982, but were not apportioned amounts in the fiscal year end-
ing September 30, 1980, under section 15(a) of the Act because
the airports were not under the control of a State or local pub-
lic agency.]
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(3) An amount apportioned under this subsection may be
used for any public airport in Alaska.

(f) REDUCING APPORTIONMENTS.—An amount that would be ap-
portioned under this section (except subsection (c)(2)) in a fiscal
year to the sponsor of an airport having at least .25 percent of the
total number of boardings each year in the United States and for
which a fee is imposed in the fiscal year under section 40117 of this
title shall be reduced by an amount equal to 50 percent of the pro-
jected revenues from the fee in the fiscal year but not by more than
50 percent of the amount that otherwise would be apportioned
under this section.

§ 47115. Discretionary fund

(a) EXISTENCE AND AMOUNTS IN FUND.—The Secretary of Trans-
portation has a discretionary fund. The fund consists of—

(1) amounts subject to apportionment for a fiscal year that
are not apportioned under section 47114(c)-(e) of this title; and

(2) [25] 12.5 percent of amounts not apportioned under sec-
tion 47114 of this title because of section 47114(f).

(b) AVAILABILITY OF AMOUNTS.—Subject to subsection (c) of this
section and section 47117(e) of this title, the fund is available for
making grants for any purpose for which amounts are made avail-
able under section 48103 of this title that the Secretary considers
most appropriate to carry out this subchapter. [However, 50 per-
cent of amounts not apportioned under section 47114 of this title
because of section 47114(f) and added to the fund is available for
making grants for projects at small hub airports (as defined in sec-
tion 41731 of this title).]

(c) MINIMUM PERCENTAGE FOR PRIMARY AND RELIEVER AIR-
PORTS.—At least 75 percent of the amount in the fund and distrib-
uted by the Secretary in a fiscal year shall be used for making
grants—

(1) to preserve and enhance capacity, safety, and security at
primary and reliever airports; and

(2) to carry out airport noise compatibility planning and pro-
grams at primary and reliever airports.

(d) CONSIDERATIONS.—In selecting a project for a grant to pre-
serve and enhance capacity as described in subsection (c)(1) of this
section, the Secretary shall consider—

(1) the effect the project will have on the overall national air
transportation system capacity;

(2) the project benefit and cost, including, in the case of a
project at a reliever airport, the number of operations projected
to be diverted from a primary airport to the reliever airport as
a result of the project, as well as the cost savings projected to
be realized by users of the local airport system;

(3) the financial commitment from non-United States Gov-
ernment sources to preserve or enhance airport capacity;

(4) the airport improvement priorities of the States, and re-
gional offices of the Administration, to the extent such prior-
ities are not in conflict with paragraphs (1) and (2);

(5) the projected growth in the number of passengers that
will bedusing the airport at which the project will be carried
out; an
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(6) any increase in the number of passenger boardings in the
preceding 12-month period at the airport at which the project
will be carried out, with priority consideration to be given to
projects at airports at which the number of passenger
boardings increased by at least 20 percent as compared to the
number of passenger boardings in the 12-month period preced-
ing such period.

(e) WAIVING PERCENTAGE REQUIREMENT.—If the Secretary decides
the Secretary cannot comply with the percentage requirement of
subsection (c) of this section in a fiscal year because there are in-
sufficient qualified grant applications to meet that percentage, the
amount the Secretary determines will not be distributed as re-
quired by subsection (c) is available for obligation during the fiscal
year without regard to the requirement.

(f) CONSIDERATION OF DIVERSION OF REVENUES IN AWARDING DIS-
CRETIONARY GRANTS.—

(1) GENERAL RULE.— Subject to paragraph (2), in deciding
whether or not to distribute funds to an airport from the dis-
cretionary funds established by subsection (a) of this section
and section 47116 of this title, the Secretary shall consider as
a factor militating against the distribution of such funds to the
airport the fact that the airport is using revenues generated by
the airport or by local taxes on aviation fuel for purposes other
than capital or operating costs of the airport or the local air-
ports system or other local facilities which are owned or oper-
ated by the owner or operator of the airport and directly and
substantially related to the actual air transportation of pas-
sengers or property.

(2) REQUIRED FINDING.—Paragraph (1) shall apply only when
the Secretary finds that the amount of revenues used by the
airport for purposes other than capital or operating costs in the
airport’s fiscal year preceding the date of the application for
discretionary funds exceeds the amount of such revenues in the
airport’s first fiscal year ending after August 23, 1994, ad-
justed by the Secretary for changes in the Consumer Price
Index of All Urban Consumers published by the Bureau of
Labor Statistics of the Department of Labor.

(g) MINIMUM AMOUNT TO BE CREDITED.—

(1) GENERAL RULE.—In a fiscal year, there shall be credited
to the fund, out of amounts made available under section
4?103 of this title, an amount that is at least equal to the sum
0 f—

(A) $148,000,000; plus
(B) the total amount required from the fund to carry out
in the fiscal year letters of intent issued before January 1,
1996, under section 47110(e) of this title or the Airport and
Airway Improvement Act of 1982.
The amount credited is exclusive of amounts that have been
apportioned in a prior fiscal year under section 47114 of this
title and that remain available for obligation.

(2) REDUCTION OF APPORTIONMENTS.—In a fiscal year in
which the amount credited under subsection (a) is less than
the minimum amount to be credited under paragraph (1), the
total amount calculated under paragraph (3) shall be reduced



121

by an amount that, when credited to the fund, together with
the amount credited under subsection (a), equals such mini-
mum amount.

(3) AMOUNT OF REDUCTION.—For a fiscal year, the total
amount available to make a reduction to carry out paragraph
(2) is the total of the amounts determined under sections
47114(c)(1)(A), 47114(c)(2), 47114(d), and 47117(e) of this title.
Each amount shall be reduced by an equal percentage to
achieve the reduction.

[(4) SPECIAL RULE.—For a fiscal year in which the amount
credited to the fund wunder this subsection exceeds
$300,000,000, the Secretary shall allocate the amount of such
excess as follows:

[(A) Y5 shall be made available to airports for which ap-
portionments are made under section 47114(d) of this title.

[(B) V5 shall be made available for airport noise compat-
ibility planning under section 47505(a)(2) of this title and
for carrying out noise compatibility programs under sec-
tion 47504(c)(1) of this title.

[(C) ¥ shall be made available to current or former
military airports for which grants may be made under sec-
tion 47117(e)(1)(B) of this title.]

(h) PRIORITY FOR LETTERS OF INTENT.—In making grants in a fis-
cal year with funds made available under this section, the Sec-
retary shall fulfill intentions to obligate under section 47110(e).

§ @ 47116. Small airport fund

(a) EXISTENCE AND AMOUNTS IN FUND.—The Secretary of Trans-
portation has a small airport fund. The fund consists of [75] 87.5
percent of amounts not apportioned under section 47114 of this
title because of section 47114(f).

(b) DISTRIBUTION OF AMOUNTS.—The Secretary may distribute
amounts in the fund in each fiscal year for any purpose for which
amounts are made available under section 48103 of this title as fol-
lows:

(1) one-seventh for grants for projects at small hub airports
(as defined in section 41731 of this title); and
(2) the remaining amounts based on the following:

[(1)] (A) one-third for grants to sponsors of public-use
airports (except commercial service airports).

[(2)] (B) two-thirds for grants to sponsors of each com-
mercial service airport that each year has less than .05
percent of the total boardings in the United States in that
year.

(¢c) AUTHORITY TO RECEIVE GRANT NOT DEPENDENT ON PARTICIPA-
TION IN BLOCK GRANT PILOT PROGRAM.—An airport in a State par-
ticipating in the State block grant pilot program under section
47128 of this title may receive a grant under this section to the
same extent the airport may receive a grant if the State were not
participating in the program.

(d) PRIORITY CONSIDERATION FOR CERTAIN PROJECTS.—In making
grants to sponsors described in subsection (b)(2), the Secretary
shall give priority consideration to multi-year projects for construc-
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tion of new runways that the Secretary finds are cost beneficial
and would increase capacity in a region of the United States.

§ 47117. Use of apportioned amounts

(a) GRANT PURPOSE.—Except as provided in this section, an
amount apportioned under section 47114(c)(1) or (d)(2) of this title
is available for making grants for any purpose for which amounts
are made available under section 48103 of this title.

(b) PERIOD OF AVAILABILITY.—An amount apportioned under sec-
tion 47114 of this title is available to be obligated for grants under
the apportionment only during the fiscal year for which the amount
was apportioned and the 2 fiscal years immediately after that year
or the 3 fiscal years immediately following that year in the case of
a primary airport that had less than .05 percent of the total
boardings in the United States in the preceding calendar year. If
the amount is not obligated under the apportionment within that
time, it shall be added to the discretionary fund.

(c) PRIMARY AIRPORTS.—

(1) An amount apportioned to a sponsor of a primary airport
under section 47114(c)(1) of this title is available for grants for
any public-use airport of the sponsor included in the national
plan of integrated airport systems.

(2) A sponsor of a primary airport may make an agreement
with the Secretary of Transportation waiving any part of the
amount apportioned for the airport under section 47114(c)(1) of
this title if the Secretary makes the waived amount available
for a grant for another public-use airport in the same State or
geographical area as the primary airport.

(d) STATE USE.—An amount apportioned to a State under—

(1) section 47114(d)(2)(A) of this title is available for grants
for airports located in the State; and

(2) section 47114(d)(2)(B) or (C) of this title is available for
grants for airports described in section 47114(d)(2)(B) or (C)
and located in the State.

(e) SPECIAL APPORTIONMENT CATEGORIES.—

(1) The Secretary shall use amounts available to the discre-
tionary fund under section 47115 of this title for each fiscal
year as follows:

(A) At least [31] 35 percent for grants for airport noise
compatibility planning under section 47505(a)(2) of this
title and for carrying out noise compatibility programs
under section 47504(c) of this title. The Secretary may
count the amount of grants made for such planning and
programs with funds apportioned under section 47114 in
that fiscal year in determining whether or not such [31]
35 percent requirement is being met in that fiscal year.

(B) [At] at least 4 percent for each of fiscal years 1997
and 1998 to sponsors of current or former military airports
designated by the Secretary under section 47118(a) of this
title for grants for developing current and former military
airports to improve the capacity of the national air trans-
portation system and to sponsors of noncommercial service
airports for grants for operational and maintenance ex-
penses at any such airport if the amount of such grants to
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the sponsor of the airport does not exceed $30,000 in that
fiscal year, if the Secretary determines that the airport is
adversely affected by the closure or realignment of a mili-
tary base, and if the sponsor of the airport certifies that
the airport would otherwise close if the airport does not re-
ceive the grant.

(2) If the Secretary decides that an amount required to be
used for grants under paragraph (1) of this subsection cannot
be used for a fiscal year because there are insufficient qualified
grant applications, the amount the Secretary determines can-
not be used is available during the fiscal year for grants for
other airports or for other purposes for which amounts are au-
thorized for grants under section 48103 of this title.

[(f) LIMITATION FOR COMMERCIAL SERVICE AIRPORT IN ALASKA.—
The Secretary may not make a grant for a commercial service air-
port in Alaska of more than 110 percent of the amount apportioned
for the airport for a fiscal year under section 47114(e) of this title.]

[(2)] (/) DISCRETIONARY USE OF APPORTIONMENTS.—

(1) Subject to paragraph (2) of this subsection, if the Sec-
retary finds, based on the notices the Secretary receives under
section 47105(f) of this title or otherwise, that an amount ap-
portioned under section 47114 of this title will not be used for
grants during a fiscal year, the Secretary may use an equal
amount for grants during that fiscal year for any of the pur-
poses for which amounts are authorized for grants under sec-
tion 48103 of this title.

(2) The Secretary may make a grant under paragraph (1) of
this subsection only if the Secretary decides that—

(A) the total amount used for grants for the fiscal year
under section 48103 of this title will not be more than the
amount made available under section 48103 for that fiscal
year; and

(B) the amounts authorized for grants under section
48103 of this title for later fiscal years are sufficient for
grants of the apportioned amounts that were not used for
grants under the apportionment during the fiscal year and
that remain available under subsection (b) of this section.

[(h)] (g) LIMITING AUTHORITY OF SECRETARY.—The authority of
the Secretary to make grants during a fiscal year from amounts
that were apportioned for a prior fiscal year and remain available
for approved airport development project grants under subsection
(b) of this section may be impaired only by a law enacted after Sep-
tember 3, 1982, that expressly limits that authority.

§ 47120. Grant priority

(a) IN GENERAL.—In making a grant under this subchapter, the
Secretary of Transportation may give priority to a project that is
consistent with an integrated airport system plan.

(b) DISCRETIONARY FUNDING To BE USED FOR HIGHER PRIORITY
ProJECTS.—The Administrator of the Federal Aviation Administra-
tion shall discourage airport sponsors and airports from using enti-
tlement funds for lower priority projects by giving lower priority to
discretionary projects submitted by airport sponsors and airports
that have used entitlement funds for projects that have a lower pri-
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ority than the projects for which discretionary funds are being re-
quested.

§ 47125. Conveyances of United States Government land

[(a) CONVEYANCES TO PUBLIC AGENCIES.—Except as provided in
subsection (b) of this section, the Secretary of Transportation shall
request the head of the department, agency, or instrumentality of
the United States Government owning or controlling land or air-
space to convey a property interest in the land or airspace to the
public agency sponsoring the project or owning or controlling the
airport when necessary to carry out a project under this subchapter
at a public airport, to operate a public airport, or for the future de-
velopment of an airport under the national plan of integrated air-
port systems. The head of the department, agency, or instrumental-
ity shall decide whether the requested conveyance is consistent
with the needs of the department, agency, or instrumentality and
shall notify the Secretary of that decision not later than 4 months
after receiving the request. If the head of the department, agency,
or instrumentality decides that the requested conveyance is con-
sistent with its needs, the head of the department, agency, or in-
strumentality, with the approval of the Attorney General and with-
out cost to the Government, shall make the conveyance. A convey-
ance may be made only on the condition that the property interest
conveyed reverts to the Government, at the option of the Secretary,
to the extent it is not developed for an airport purpose or used con-
sistently with the conveyance.]

(a) CONVEYANCES TO PUBLIC AGENCIES.—Except as provided in
subsection (b) of this section, the Secretary of Transportation—

(1) shall request the head of the department, agency, or in-
strumentality owning or controlling land or airspace to convey
a property interest in the land or airspace to the public agency
sponsoring the project or owning or controlling the airport when
necessary to carry out a project under this subchapter at a pub-
lic airport, to operate a public airport, or for the future develop-
ment of an airport under the national plan of integrated airport
systems; and

(2) may request the head of such a department, agency, or in-
strumentality to convey a property interest in the land or air-
space to a public agency for a use that will complement, facili-
tate, or augment airport development, including the develop-
ment of additional revenue from both aviation and nonaviation
sources if the Secretary—

(A) determines that the property is no longer needed for
aeronautical purposes;

(B) determines that the property will be used to generate
revenue for the public airport;

(C) provides preliminary notice to the head of such de-
partment, agency, or instrumentality at least 30 days before
making the request;

(D) provides an opportunity for notice to the public on the
request; and

(E) includes in the request a written justification for the
conveyance.
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(b) NONAPPLICATION.—Except as specifically provided by law,
subsection (a) of this section does not apply to land or airspace
owned or controlled by the Government within—

(1) a national park, national monument, national recreation
area, or similar area under the administration of the National
Park Service;

(2) a unit of the National Wildlife Refuge System or similar
area under the jurisdiction of the United States Fish and Wild-
life Service; or

(3) a national forest or Indian reservation.—

§ 47135. Innovative financing techniques

(a) IN GENERAL.—The Secretary of Transportation is authorized
to carry out a demonstration program under which the Secretary
may approve applications under this subchapter for not more than
20 projects for which grants received under the subchapter may be
used to implement innovative financing techniques.

(b) PURPOSE.—The purpose of the demonstration program shall
be to provide information on the use of innovative financing tech-
niques for airport development projects.

(¢) LIMITATION—In no case shall the implementation of an inno-
vative financing technique under the demonstration program result
in a direct or indirect guarantee of any airport debt instrument by
the United States Government.

(d) INNOVATIVE FINANCING TECHNIQUE DEFINED.—In this section,
the term “innovative financing technique” includes methods of fi-
nancing projects that the Secretary determines may be beneficial to
airport development, including—

(1) payment of interest;

(2) commercial bond insurance and other credit enhancement
associated with airport bonds for eligible airport development;
and

(3) flexible non-Federal matching requirements.

§ 47136. Airport security program

(a) GENERAL AUTHORITY.—To improve security at public airports
in the United States, the Secretary of Transportation shall carry out
not less than 1 project to test and evaluate innovative airport secu-
rity systems and related technology.

(b) PrIORITY.—In carrying out this section, the Secretary shall
give the highest priority to a request from an eligible sponsor for a
grant to undertake a project that—

(1) evaluates and tests the benefits of innovative airport secu-
rity systems or related technology, including explosives detection
systems, for the purpose of improving airport and aircraft phys-
ical security and access control; and

(2) provides testing and evaluation of airport security systems
and technology in an operational, test bed environment.

(¢) MATCHING SHARE.—Notwithstanding section 47109, the
United States Government’s share of allowable project costs for a
project under this section is 100 percent.

(d) TERMS AND CONDITIONS.—The Secretary may establish such
terms and conditions as the Secretary determines appropriate for
carrying out a project under this section, including terms and condi-
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tions relating to the form and content of a proposal for a project,
project assurances, and schedule of payments.

(e) ELIGIBLE SPONSOR DEFINED.—In this section, the term “eligi-
ble sponsor” means a nonprofit corporation composed of a consor-
tium of public and private persons, including a sponsor of a pri-
mary airport, with the necessary engineering and technical expertise
to successfully conduct the testing and evaluation of airport and air-
craft related security systems.

(f) AUTHORIZATION OF APPROPRIATIONS.—Of the amounts made
available to the Secretary under section 47115 in a fiscal year, the
Secretary shall make available not less than $5,000,000 for the pur-
pose of carrying out this section.

TITLE 49. TRANSPORTATION
SUBTITLE VII. AVIATION PROGRAMS
PART B. AIRPORT DEVELOPMENT AND NOISE
CHAPTER 471. AIRPORT DEVELOPMENT
SUBCHAPTER II. SURPLUS PROPERTY FOR PUBLIC AIRPORTS

§ 47151. Authority to transfer an interest in surplus prop-
erty

(a) GENERAL AUTHORITY.—Subject to sections 47152 and 47153 of
this title, a department, agency, or instrumentality of the executive
branch of the United States Government or a wholly owned Gov-
ernment corporation may [givel convey to a State, political subdivi-
sion of a State, or tax-supported organization any interest in sur-
plus property—

(1) that the Secretary of Transportation decides is—

(A) desirable for developing, improving, operating, or
maintaining a public airport (as defined in section 47102
of this title);

(B) reasonably necessary to fulfill the immediate and
foreseeable future requirements for developing, improving,
operating, or maintaining a public airport; or

(C) needed for developing sources of revenue from non-
aviation businesses at a public airport; and

(2) if the Administrator of General Services approves the
[gift] conveyance and decides the interest is not best suited for
industrial use.

(b) ENSURING COMPLIANCE.—Only the Secretary may ensure com-
pliance with an instrument [giving] conveying an interest in sur-
plus property under this subchapter . The Secretary may amend
the instrument to correct the instrument or to make the [gift] con-
veyance comply with law.

(c) DISPOSING OF INTERESTS NOT GIVEN UNDER THIS SUBCHAPTER
.—An interest in surplus property that could be used at a public
airport but that is not given under this subchapter shall be dis-
posed of under other applicable law.

(d) PRIORITY FOR PUBLIC AIRPORTS.—Except for requests from an-
other Federal agency, a department, agency, or instrumentality of
the Executive Branch of the United States Government shall give
priority to a request by a public agency (as defined in section 47102
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of this title) for surplus property described in subsection (a) of this
section for use at a public airport.

§ 47152. Terms of [gifts] conveyances

Except as provided in section 47153 of this title, the following
terms apply to a [gift] conveyance of an interest in surplus prop-
erty under this subchapter :

(1) A State, political subdivision of a State, or tax-supported
organization receiving the interest may use, lease, salvage, or
dispose of the interest for other than airport purposes only
after the Secretary of Transportation gives written consent
that the interest can be used, leased, salvaged, or disposed of
without materially and adversely affecting the development,
improvement, operation, or maintenance of the airport at
which the property is located.

(2) The interest shall be used and maintained for public use
and benefit without unreasonable discrimination.

(3) A right may not be vested in a person, excluding others
in the same class from using the airport at which the property
is located—

(A) to conduct an aeronautical activity requiring the op-
eration of aircraft; or

(B) to engage in selling or supplying aircraft, aircraft ac-
cessories, equipment, or supplies (except gasoline and oil),
or aircraft services necessary to operate aircraft (including
maintaining and repairing aircraft, aircraft engines, pro-
pellers, and appliances).

(4) The State, political subdivision, or tax-supported organi-
zation accepting the interest shall clear and protect the aerial
approaches to the airport by mitigating existing, and prevent-
ing future, airport hazards.

(5) During a national emergency declared by the President
or Congress, the United States Government is entitled to use,
control, or possess, without charge, any part of the public air-
port at which the property is located. However, the Govern-
ment shall—

(A) pay the entire cost of maintaining the part of the air-
port it exclusively uses, controls, or possesses during the
emergency;

(B) contribute a reasonable share, consistent with the
Government’s use, of the cost of maintaining the property
it uses nonexclusively, or over which the Government has
nonexclusive control or possession, during the emergency;
and

(C) pay a fair rental for use, control, or possession of im-
provements to the airport made without Government as-
sistance.

(6) The Government is entitled to the nonexclusive use, with-
out charge, of the landing area of an airport at which the prop-
erty is located. The Secretary may limit the use of the landing
area if necessary to prevent unreasonable interference with use
by other authorized aircraft. However, the Government shall—
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(A) contribute a reasonable share, consistent with the
Government’s use, of the cost of maintaining and operating
the landing area; and

(B) pay for damages caused by its use of the landing
area if its use of the landing area is substantial.

(7) The State, political subdivision, or tax-supported organi-
zation accepting the interest shall release the Government
from all liability for damages arising under an agreement that
provides for Government use of any part of an airport owned,
controlled, or operated by the State, political subdivision, or
tax-supported organization on which, adjacent to which, or in
connection with which, the property is located.

(8) When a term under this section is not satisfied, any part
of the interest in the property reverts to the Government, at
the option of the Government, as the property then exists.

§ 47153. Waiving and adding terms

(a) GENERAL AUTHORITY.—

(1) The Secretary of Transportation may waive, without
charge, a term of a [gift] conveyance of an interest in property
under this subchapter if the Secretary decides that—

(A) the property no longer serves the purpose for which
it was [given;] conveyed; or

(B) the waiver will not prevent carrying out the purpose
for which the [gift] conveyance was made and is necessary
to advance the civil aviation interests of the United States.

(2) The Secretary of Transportation shall waive a term under
paragraph (1) of this subsection on terms the Secretary consid-
ers necessary to protect or advance the civil aviation interests
of the United States.

(b) Waivers and inclusion of additional terms on request.—On re-
quest of the Secretary of Transportation or the Secretary of a mili-
tary department, a department, agency, or instrumentality of the
executive branch of the United States Government or a wholly
owned Government corporation may waive a term required by sec-
tion 47152 of this title or add another term if the appropriate Sec-
retary decides it is necessary to protect or advance the interests of
the United States in civil aviation or for national defense.

TITLE 49. TRANSPORTATION
SUBTITLE VII. AVIATION PROGRAMS
PART B. AIRPORT DEVELOPMENT AND NOISE
CHAPTER 475. NOISE
SUBCHAPTER II. NATIONAL AVIATION NOISE POLICY

§ 47528. Prohibition on operating certain aircraft not com-
plying with stage 3 noise levels

(a) PROHIBITION.—Except as provided in subsection (b) of this
section and section 47530 of this title, a person may operate after
December 31, 1999, a civil subsonic turbojet with a maximum
weight of more than 75,000 pounds to or from an airport in the
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United States only if the Secretary of Transportation finds that the
aircraft complies with the stage 3 noise levels.

(b) WAIVERS.—

(1) If, not later than July 1, 1999, at least 85 percent of the
aircraft used by an air carrier or foreign air carrier to provide
air transportation comply with the stage 3 noise levels, the car-
rier or foreign air carrier may apply for a waiver of subsection
(a) of this section for the remaining aircraft used by the carrier
to provide air transportation. The application must be filed
with the Secretary not later than January 1, 1999, and must
include a plan with firm orders for making all aircraft used by
the carrier to provide air transportation comply with the noise
levels not later than December 31, 2003.

(2) The Secretary may grant a waiver under this subsection
if the Secretary finds it would be in the public interest. In
making the finding, the Secretary shall consider the effect of
granting the waiver on competition in the air carrier industry
and on small community air service.

(38) A waiver granted under this subsection may not permit
the operation of stage 2 aircraft in the United States after De-
cember 31, 2003.

(c) SCHEDULE FOR PHASED-IN COMPLIANCE.—The Secretary shall
establish by regulation a schedule for phased-in compliance with
subsection (a) of this section. The phase-in period shall begin on
November 5, 1990, and end before December 31, 1999. The regula-
tions shall establish interim compliance dates. The schedule for
phased-in compliance shall be based on—

(1) a detailed economic analysis of the impact of the phase-
out date for stage 2 aircraft on competition in the airline in-
dustry, including—

(A) the ability of air carriers to achieve capacity growth
consistent with the projected rate of growth for the airline
industry;

(B) the impact of competition in the airline and air cargo
industries;

(C) the impact on nonhub and small community air serv-
ice; and

((11)) the impact on new entry into the airline industry;
an

(2) an analysis of the impact of aircraft noise on individuals
residing near airports.

(d) ANNUAL REPORT.—Beginning with calendar year 1992—

(1) each air carrier shall submit to the Secretary an annual
report on the progress the carrier is making toward complying
with the requirements of this section and regulations pre-
scribed under this section; and

(2) the Secretary shall submit to Congress an annual report
on the progress being made toward that compliance.

(e) HAWAIIAN OPERATIONS.—

(1) In this subsection, “turnaround service” means a flight
between places only in Hawaii.

(2) (A) An air carrier or foreign air carrier may not operate
in Hawaii, or between a place in Hawaii and a place outside
the 48 contiguous States, a greater number of stage 2 aircraft
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with a maximum weight of more than 75,000 pounds than it
operated in Hawaii, or between a place in Hawaii and a place
outside the 48 contiguous States, on November 5, 1990.

(B) An air carrier that provided turnaround service in Ha-
waii on November 5, 1990, using stage 2 aircraft with a maxi-
mum weight of more than 75,000 pounds may include in the
number of aircraft authorized under subparagraph (A) of this
paragraph all stage 2 aircraft with a maximum weight of more
than 75,000 pounds that were owned or leased by that carrier
on that date, whether or not the aircraft were operated by the
carrier on that date.

(8) An air carrier may provide turnaround service in Hawaii
using stage 2 aircraft with a maximum weight of more than
75,000 pounds only if the carrier provided the service on No-
vember 5, 1990.

TITLE 49. TRANSPORTATION
SUBTITLE VII. AVIATION PROGRAMS
PART C. FINANCING
CHAPTER 481. AIRPORT AND AIRWAY TRUST FUND AUTHORIZATIONS

§ 48101. Air navigation facilities and equipment

(a) GENERAL AUTHORIZATION OF APPROPRIATIONS.—Not more than
a total of the following amounts may be appropriated to the Sec-
retary of Transportation out of the Airport and Airway Trust Fund
established under section 9502 of the Internal Revenue Code of
1986 (26 U.S.C. 9502) to acquire, establish, and improve air navi-
gation facilities under section 44502(a)(1)(A) of this title:

[(1) $2,068,000,000 for fiscal year 1997.

[(2) $2,129,000,000 for fiscal year 1998.1

(1) for fiscal year 1999—

(A) $222,800,000 for engineering, development, test, and
evaluation: en route programs;

(B) $74,700,000 for engineering, development, test, and
evaluation: terminal programs;

(C) $108,000,000 for engineering, development, test, and
evaluation: landing and navigational aids;

(D) $17,790,000 for engineering, development, test, and
evaluation: research, test, and evaluation equipment and
facilities programs;

(E) $391,358,300 for air traffic control facilities and
equipment: en route programs;

(F) $492,315,500 for air traffic control facilities and
equipment: terminal programs;

(G) $38,764,400 for air traffic control facilities and
equipment: flight services programs;

(H) $50,500,000 for air traffic control facilities and
equipment: other ATC facilities programs;

(I) $162,400,000 for non-ATC facilities and equipment
programs;

(J) $14,500,000 for training and equipment facilities pro-
grams;

(K) $280,800,000 for mission support programs;
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(L) $235,210,000 for personnel and related expenses;

(2) $2,189,000,000 for fiscal year 2000;

(3) $2,250,000,000 for fiscal year 2001; and

(4) $2,313,000,000 for fiscal year 2002.

(b) CONTINUATION OF ILS INVENTORY PROGRAM.—Section
44502(a)(4)(B) is amended—

(1) by striking “fiscal years 1995 and 1996” and inserting
“fiscal year 1999”; and

(2) by inserting “under new or existing contracts” after “in-
cluding acquisition”.

(b) MAJOR AIRWAY CAPITAL INVESTMENT PLAN CHANGES.—If
the Secretary decides that it is necessary to augment or sub-
stantially modify elements of the Airway Capital Investment
Plan referred to in section 44501(b) of this title (including a de-
cision that it is necessary to establish more than 23 area con-
trol facilities), not more than $100,000,000 may be appro-
priated to the Secretary out of the Fund for the fiscal year end-
ing September 30, 1994, to carry out the augmentation or
modification.

(c) AVAILABILITY OF AMOUNTS.—Amounts appropriated under this
section remain available until expended.

§ 48103. Airport planning and development and noise com-
patibility planning and programs

The total amounts which shall be available after [September 30,
1996,1 September 30, 1998, to the Secretary of Transportation out
of the Airport and Airway Trust Fund established under section
9502 of the Internal Revenue Code of 1986 (26 U.S.C. 9502) to
make grants for airport planning and airport development under
section 47104 of this title, airport noise compatibility planning
under section 47505(a)(2) of this title, and carrying out noise com-
patibility programs under section 47504(c) of this title shall be
[$2,280,000,000 for fiscal years ending before October 1, 1997, and
$4,627,000,000 for fiscal years ending before October 1, 1998.]
$2,410,000,000 for fiscal years ending before October 1, 1999,
$4,885,000,000 for fiscal years ending before October 1, 2000,
$7,427,000,000 for fiscal years ending before October 1, 2001, and
$10,038,000,000 for fiscal years ending before October 1, 2002.

TITLE 49. TRANSPORTATION
SUBTITLE VII. AVIATION PROGRAMS
PART D. PUBLIC AIRPORTS
CHAPTER 491. METROPOLITAN WASHINGTON AIRPORTS

§ 49106. Metropolitan Washington Airports Authority

h(zﬂ bSTATUS.—The Metropolitan Washington Airports Authority
shall be—
(1) a public body corporate and politic with the powers and
jurisdiction—

(A) conferred upon it jointly by the legislative authority
of Virginia and the District of Columbia or by either of
them and concurred in by the legislative authority of the
other jurisdiction; and
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(B) that at least meet the specifications of this section
and section 49108 of this title;

(2) independent of Virginia and its local governments, the
District of Columbia, and the United States Government; and

(3) a political subdivision constituted only to operate and im-
prove the Metropolitan Washington Airports as primary air-
ports serving the Metropolitan Washington area.

(b) GENERAL AUTHORITY.—

(1) The Airports Authority shall be authorized—

(A) to acquire, maintain, improve, operate, protect, and
promote the Metropolitan Washington Airports for public
purposes;

(B) to issue bonds from time to time in its discretion for
public purposes, including paying any part of the cost of
airport improvements, construction, and rehabilitation and
the acquisition of real and personal property, including op-
erating equipment for the airports;

(C) to acquire real and personal property by purchase,
lease, transfer, or exchange;

(D) to exercise the powers of eminent domain in Virginia
that are conferred on it by Virginia;

(E) to levy fees or other charges; and

(F) to make and maintain agreements with employee or-
ganizations to the extent that the Federal Aviation Admin-
istration was authorized to do so on October 18, [1996.]
1986.

(2) Bonds issued under paragraph (1)(B) of this subsection—

(A) are not a debt of Virginia, the District of Columbia,
or a political subdivision of Virginia or the District of Co-
lumbia; and

(B) may be secured by the Airports Authority’s revenues
generally, or exclusively from the income and revenues of
certain designated projects whether or not any part of the
projects are financed from the proceeds of the bonds.

(c) BOARD OF DIRECTORS.—

(1) The Airports Authority shall be governed by a board of
directors composed of the following 13 members:

(A) 5 members appointed by the Governor of Virginia;

(B) 3 members appointed by the Mayor of the District of
Columbia;

(é}) 2 members appointed by the Governor of Maryland;
an

(D) 3 members appointed by the President with the ad-
vice and consent of the Senate.

(2) The chairman of the board shall be appointed from
among the members by majority vote of the members and shall
serve until replaced by majority vote of the members.

(3) Members of the board shall be appointed [by the board]
to the board for 6 years, except that of the members first ap-
pointed by the President after October 9, 1996, one shall be ap-
pointed for 4 years. A member may serve after the expiration
of that member’s term until a successor has taken office.

(4) A member of the board—

(A) may not hold elective or appointive political office;
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(B) serves without compensation except for reasonable
expenses incident to board functions; and

(C) must reside within the Washington Standard Metro-
politan Statistical Area, except that a member of the board
appointed by the President must be a registered voter of
a State other than Maryland, Virginia, or the District of
Columbia.

(5) A vacancy in the board shall be filled in the manner in
which the original appointment was made. A member ap-
pointed to fill a vacancy occurring before the expiration of the
term for which the member’s predecessor was appointed shall
be appointed only for the remainder of that term.

(6) (A) Not more than 2 of the members of the board ap-
pointed by the President may be of the same political party.

(B) In carrying out their duties on the board, members
appointed by the President shall ensure that adequate con-
sideration is given to the national interest.

(C) The members to be appointed under paragraph
(1)(D) of this subsection must be appointed before October
1, 1997. If the deadline is not met, the Secretary of Trans-
portation and the Airports Authority are subject to the
limitations of section 49108 of this title until all members
referred to in paragraph (1)(D) are appointed.

(D) A member appointed by the President may be re-
moved by the President for cause.

(7) Eight votes are required to approve bond issues and the
annual budget.

(d) CONFLICTS OF INTEREST.—Members of the board and their im-
mediate families may not be employed by or otherwise hold a sub-
stantial financial interest in any enterprise that has or is seeking
a contract or agreement with the Airports Authority or is an aero-
nautical, aviation services, or airport services enterprise that other-
wise has interests that can be directly affected by the Airports Au-
thority. The official appointing a member may make an exception
if the financial interest is completely disclosed when the member
is appointed and the member does not participate in board deci-
sions that directly affect the interest.

(e) CERTAIN ACTIONS TO BE TAKEN BY REGULATION.—An action of
the Airports Authority changing, or having the effect of changing,
the hours of operation of, or the type of aircraft serving, either of
the Metropolitan Washington Airports may be taken only by regu-
lation of the Airports Authority.

(f) ADMINISTRATIVE.—To assist the Secretary in carrying out this
chapter, the Secretary may hire 2 staff individuals to be paid by
the Airports Authority. The Airports Authority shall provide cleri-
cal and support staff that the Secretary may require.

(g) REVIEW OF CONTRACTING PROCEDURES.—The Comptroller
General shall review contracts of the Airports Authority to decide
whether the contracts were awarded by procedures that follow
sound Government contracting principles and comply with section
49104(a)(4) of this title. The Comptroller General shall submit peri-
odic reports of the conclusions reached as a result of the review to
the Committee on Transportation and Infrastructure of the House



134

of Representatives and the Committee on Commerce, Science, and
Transportation of the Senate.

§ 49107. Federal employees at Metropolitan Washington Air-
ports

(a) LABOR AGREEMENTS.—

(1) The Metropolitan Washington Airports Authority shall
adopt all labor agreements that were in effect on June 7, 1987.
Unless the parties otherwise agree, the agreements must be re-
negotiated before June 7, 1992.

(2) Employee protection arrangements made under this sec-
tion shall ensure, during the 50-year lease term, the continu-
ation of all collective bargaining rights enjoyed by transferred
employees retained by the Airports Authority.

(b) CIVIL SERVICE RETIREMENT.—Any Federal employee who
transferred to the Airports Authority and who on June 6, 1987, was
subject to subchapter III of chapter 83 or chapter 84 of title 5, is
subject to [subchapter II1 subchapter III of chapter 83 or chapter
84 for so long as continually employed by the Airports Authority
without a break in service. For purposes of subchapter III of chap-
ter 83 and chapter 84, employment by the Airports Authority with-
out a break in continuity of service is deemed to be employment by
the United States Government. The Airports Authority is the em-
ploying agency for purposes of subchapter IIT of chapter 83 and
chapter 84 and shall contribute to the Civil Service Retirement and
Disability Fund amounts required by subchapter III of chapter 83
and chapter 84.

(c) AccEss TO RECORDS.—The Airports Authority shall allow rep-
resentatives of the Secretary of Transportation adequate access to
employees and employee records of the Airports Authority when
needed to carry out a duty or power related to the period before
June 7, 1987. The Secretary shall provide the Airports Authority
access to employee records of transferring employees for appro-
priate purposes.

§ 49111. Relationship to and effect of other laws

(a) SAME POWERS AND RESTRICTIONS UNDER OTHER LAWS.—To en-
sure that the Metropolitan Washington Airports Authority has the
same proprietary powers and is subject to the same restrictions
under United States law as any other airport except as otherwise
provided in this chapter, during the period that the lease author-
ized by section 6005 of the Metropolitan Washington Airports Act
of 1986 (Public Law 99-500; 100 Stat. 1783-375; Public Law 99-591;
100 Stat. 3341-378) is in effect—

(1) the Metropolitan Washington Airports are deemed to be
public airports for purposes of chapter 471 of this title; and (2)
the Act of June 29, 1940 (ch. 444, 54 Stat. 686), the First Sup-
plemental Civil Functions Appropriations Act, 1941 (ch. 780,
54 Stat. 1030), and the Act of September 7, 1950 (ch. 905, 64
Stat. 770), do not apply to the operation of the Metropolitan
Washington Airports, and the Secretary of Transportation is
relieved of all responsibility under those Acts.

(b) INAPPLICABILITY OF CERTAIN LAWS.—The Metropolitan Wash-
ington Airports and the Airports Authority are not subject to the
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requirements of any law solely by reason of the [retention of] re-
tention by the United States Government of the fee simple title to
those airports.

(c) PoLICE POWER.—Virginia shall have concurrent police power
authority over the Metropolitan Washington Airports, and the
courts of Virginia may exercise jurisdiction over Ronald Reagan
Washington National Airport.

(d) PLANNING.—

(1) The authority of the National Capital Planning Commis-
sion under section 5 of the Act of June 6, 1924 (40 U.S.C. 71d),
does not apply to the Airports Authority.

(2) The Airports Authority shall consult with—

(A) the Commission and the Advisory Council on His-
toric Preservationbefore undertaking any major alterations
to the exterior of the main terminal at Washington Dulles
International Airport; and

(B) the Commission before undertaking development
that would alter theskyline of Ronald Reagan Washington
National Airport when viewed from the opposing shoreline
of the Potomac River or from the George Washington Park-
way.

(e) OPERATION LIMITATIONS.—The Administrator of the Federal
Aviation Administration may not increase the number of instru-
ment flight rule takeoffs and landings authorized for air carriers by
the High Density Rule (14 CFR 93.121 et seq.) at Ronald Reagan
Washington National Airport on October 18, 1986, and may not de-
crease the number of those takeoffs and landings except for reasons
of safety.

INTERNAL REVENUE CODE OF 1986
SUBTITLE I. TRUST FUND CODE
CHAPTER 98. TRUST FUND CODE

SUBCHAPTER A. ESTABLISHMENT OF TRUST FUNDS

§ 9502. Airport and Airway Trust Fund.

(a) CREATION OF TRUST FUND.—There is established in the
Treasury of the United States a trust fund to be known as the “Air-
port and Airway Trust Fund”, consisting of such amounts as may
be appropriated or credited to the Airport and Airway Trust Fund
as provided in this section or section 9602(b).

(b) TRANSFERS TO AIRPORT AND AIRWAY TRUST FUND.—There are
hereby appropriated to the Airport and Airway Trust Fund
amounts equivalent to—

(1) the taxes received in the Treasury under—
(A) subsections (c) and (e) of section 4041 (relating to
aviation fuels),
(;3) sections 4261 and 4271 (relating to transportation by
air),
(C) section 4081 (relating to gasoline) with respect to
aviation gasoline, and
(D) section 4091 (relating to aviation fuel), and
There shall not be taken into account under paragraph (1) so
much of the taxes imposed by sections 4081 and 4091 as are



136

determined at the rates specified in section 4081(a)(2)(B) or
4091(b)(2).

(2) the amounts determined by the Secretary of the Treasury
to be equivalent to the amounts of civil penalties collected
under section 47107(n) of title 49, United States Code.

(¢c) APPROPRIATION OF ADDITIONAL SUMS.—There are hereby au-
thorized to be appropriated to the Airport and Airway Trust Fund
such additional sums as may be required to make the expenditures
referred to in subsection (d) of this section.

(d) EXPENDITURES FROM AIRPORT AND AIRWAY TRUST FUND.—

(1) Airport and airway program.—Amounts in the Airport
and Airway Trust Fund shall be available, as provided by ap-
propriation Acts, for making expenditures before October 1,
[1998,1 2002, to meet those obligations of the United States—

(A) incurred under title I of the Airport and Airway De-
velopment Act of 1970 or of the Airport and Airway Devel-
opment Act Amendments of 1976 or of the Aviation Safety
and Noise Abatement Act of 1979 or under the Fiscal Year
1981 Airport Development Authorization Act or the provi-
sions of the Airport and Airway Improvement Act of 1982
or the Airport and Airway Safety and Capacity Expansion
Act of 1987 or the Federal Aviation Administration Re-
search, Engineering, and Development Authorization Act
of 1990 or the Aviation Safety and Capacity Expansion Act
of 1990 or the Airport and Airway Safety, Capacity, Noise
Improvement, and Intermodal Transportation Act of 1992
or the Airport Improvement Program Temporary Exten-
sion Act of 1994 or the Federal Aviation Administration
Authorization Act of 1994 or the Federal Aviation Reau-
thorization Act of [1996;1 1996, or the Wendell H. Ford
National Air Transportation System Improvement Act of
1998;

(B) heretofore or hereafter incurred under part A of sub-
title VII of title 49, United States Code, which are attrib-
utable to planning, research and development, construc-
tion, or operation and maintenance of—

(1) air traffic control,

(i1) air navigation,

(iii) communications, or

(iv) supporting services,
for the airway system; or

(C) for those portions of the administrative expenses of
the Department of Transportation which are attributable
to activities described in subparagraph (A) or (B).

Any reference in subparagraph (A) to an Act shall be treated
as a reference to such Act and the corresponding provisions (if
any) of title 49, United States Code, as such Act and provisions
were in effect on the date of the enactment of the last Act re-
ferred to in subparagraph (A).

(2) TRANSFERS FROM AIRPORT AND AIRWAY TRUST FUND ON
ACCOUNT OF CERTAIN REFUNDS.—The Secretary of the Treasury
shall pay from time to time from the Airport and Airway Trust
Fund into the general fund of the Treasury amounts equivalent
to the amounts paid after August 31, 1982, in respect of fuel
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used in aircraft, under section 6420 (relating to amounts paid
in respect of gasoline used on farms, 6421 (relating to amounts
paid in respect of gasoline used for certain nonhighway pur-
poses), or 6427 (relating to fuels not used for taxable purposes).

(3) TRANSFERS FROM THE AIRPORT AND AIRWAY TRUST FUND
ON ACCOUNT OF CERTAIN SECTION 34 CREDITS.—The Secretary
of the Treasury shall pay from time to time from the Airport
and Airway Trust Fund into the general fund of the Treasury
amounts equivalent to the credits allowed under section 34
with respect to fuel used after August 31, 1982. Such amounts
shall be transferred on the basis of estimates by the Secretary
of the Treasury, and proper adjustments shall be made in
amounts subsequently transferred to the extent prior estimates
were in excess of or less than the credits allowed.

(4) TRANSFERS FOR REFUNDS AND CREDITS NOT TO EXCEED
TRUST FUND REVENUES ATTRIBUTABLE TO FUEL USED.—The
amounts payable from the Airport and Airway Trust Fund
under paragraph (2) or (3) shall not exceed the amounts re-
quired to be appropriated to such Trust Fund with respect to
fuel so used.

(5) TRANSFERS FROM AIRPORT AND AIRWAY TRUST FUND ON
ACCOUNT OF REFUNDS OF TAXES ON TRANSPORTATION BY AIR.—
The Secretary of the Treasury shall pay from time to time from
the Airport and Airway Trust Fund into the general fund of
the Treasury amounts equivalent to the amounts paid after
December 31, 1995, under section 6402 (relating to authority
to make credits or refunds) or section 6415 (relating to credits
or refunds to persons who collected certain taxes) in respect of
taxes under sections 4261 and 4271.

(6) TRANSFERS FROM THE AIRPORT AND AIRWAY TRUST FUND
ON ACCOUNT OF CERTAIN AIRPORTS.—The Secretary of the
Treasury may transfer from the Airport and Airway Trust
Fund to the Secretary of Transportation or the Administrator
of the Federal Aviation Administration an amount to make a
payment to an airport affected by a diversion that is the sub-
ject of an administrative action under paragraph (3) or a civil
action under paragraph (4) of section 47107(n) of title 49,
United States Code.

(e) SPECIAL RULES FOR TRANSFERS INTO TRUST FUND.—

(1) INCREASES IN TAX REVENUES BEFORE 1993 TO REMAIN IN
GENERAL FUND.—In the case of taxes imposed before January
1, 1993, the amounts required to be appropriated under para-
graphs (1), (2), and (3) of subsection (b) shall be determined
without regard to any increase in a rate of tax enacted by the
Revenue Reconciliation Act of 1990.

(2) CERTAIN TAXES ON ALCOHOL MIXTURES TO REMAIN IN GEN-
ERAL FUND.—For purposes of this section, the amounts which
would (but for this paragraph) be required to be appropriated
under paragraphs (1), (2), and (3) of subsection (b) shall be re-
duced by—

(A) 0.6 cent per gallon in the case of taxes imposed on
any mixture at least 10 percent of which is alcohol (as de-
fined in section 4081(c)(3)) if any portion of such alcohol is
ethanol, and
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(B) 0.67 cent per gallon in the case of fuel used in pro-
ducing a mixture described in subparagraph (A).

FEDERAL AVIATION REAUTHORIZATION ACT OF 1996

[SEC. 125. PERIOD OF APPLICABILITY OF AMENDMENTS.]

[The amendments made by this subtitle shall ceaswe to be effec-
tive on September 30, 1998. On and after such date, sections
47114, 47115, 47117, and 47118 of title 49, United States Code,
shall read as if such amendments had not been enacted.]
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