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REPT. 108-325

108TH CONGRESS
HOUSE OF REPRESENTATIVES Part 1

1st Session

SMALL BUSINESS REAUTHORIZATION AND
MANUFACTURING REVITALIZATION ACT OF 2003

OCTOBER 21, 2003.—Ordered to be printed

Mr. MANZULLO, from the Committee on Small Business,
submitted the following

REPORT

[To accompany H.R. 2802]

[Including cost estimate of the Congressional Budget Office]

The Committee on Small Business, to whom was referred the bill
(H.R. 2802) to reauthorize the Small Business Act and the Small
Business Investment Act of 1958, and for other purposes, having
considered the same, report favorably thereon with an amendment
and recommend that the bill as amended do pass.

The amendment is as follows:

Strike all after the enacting clause and insert the following:
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the “Small Business Reauthorization
and Manufacturing Revitalization Act of 2003”.
(b) TABLE OF CONTENTS.—The table of contents for this Act is as follows:

Sec. 1. Short title; table of contents.
TITLE I—SMALL BUSINESS INVESTMENT ACT OF 1958 AMENDMENTS AND RELATED PROVISIONS

Sec. 101. State defined.

Sec. 102. Small manufacturer defined.

Sec. 103. Maximum participating securities rate.

Sec. 104. Maximum leverage for buying operations.

Sec. 105. Maximum aggregate amount of leverage.

Sec. 106. Investments in smaller enterprises.

Sec. 107. Actions of Administrator with respect to capital impairment.
Sec. 108. Conditions for distribution.

Sec. 109. Modification of aggregate limitation.

Sec. 110. Notice and comment rulemaking.

Sec. 111. Low-income geographic area definition.

Sec. 112. Unmet equity investment needs of certain small manufacturers.
Sec. 113. Participation agreement requirement.

Sec. 114. Final approval requirement.

Sec. 115. Conditionally approved companies.

Sec. 116. Applications for new markets venture capital companies.
Sec. 117. Authorization of appropriations.

Sec. 118. Repeal of lease guarantee authority.

Sec. 119. Amendment of congressional findings relating to State development companies.
Sec. 120. Qualification of State development companies.

Sec. 121. Job requirements; definition.

Sec. 122. Small business concern loan limitations.

Sec. 123. Approval requirement.
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Sec. 124. Effective date for termination of certain fees.

Sec. 125. Accredited lenders program.

Sec. 126. Premier certified lenders program.

Sec. 127. Foreclosure and liquidation of loans.

Sec. 128. Additions to title V.

Sec. 129. Regulations to carry out amendments to loan program.
Sec. 130. Conforming amendments.

Sec. 131. Development company affiliates.

TITLE II—SMALL BUSINESS ACT AMENDMENTS AND RELATED PROVISIONS.

Sec. 201. Short title.

Sec. 202. Findings; statements of policy.

Sec. 203. Definitions.

Sec. 204. Small Business Administration.

Sec. 205. Financial management.

Sec. 206. Organization and staff.

Sec. 207. Loan programs.

Sec. 208. Government contract and business development assistance for small business concerns, ete.
Sec. 209. Training and assistance.

Sec. 210. Contracting assistance; etc.

Sec. 211. Authorization of appropriations; etc.

Sec. 212. Small business development centers.

Sec. 213. Assignment of employees of the Office of International Trade.

Sec. 214. Supervisory and enforcement authority for small business lending companies.
Sec. 215. Reauthorization of Paul D. Coverdell drug-free workplace program.

Sec. 216. Women’s business center program.

Sec. 217. HUBZone program.

Sec. 218. Other repeals and reorganizations.

Sec. 219. Rules of construction.

TITLE III—OTHER PROVISIONS

Sec. 301. Report regarding national database of small manufacturers.

Sec. 302. Workforce transformation plan.

Sec. 303. Repeal of certain provisions of the Disaster Relief Act of 1970.

Sec. 304. Regulations on size standards of franchisees.

Sec. 305. Temporary small business development center assistance to Indian tribe members, Native Alaskans,
and Native Hawaiians.

Sec. 306. Temporary small business development center assistance for vocational and technical entrepreneur-
ship development.

Sec. 307. Very small business concern contract data collection.

Sec. 308. Very small business concern pilot program for competition award to home-based business.

Sec. 309. Socially and economically disadvantaged business.

Sec. 310. Study and report on effectiveness of aggregate limitations on amount of assistance to any single enter-
prise.

Sec. 311. Study and report on coordination of new markets venture capital program with new markets tax cred-
it program.

Sec. 312. Study and report on premier certified lenders program.

Sec. 313. Data collection capabilities.

Sec. 314. Resu}l){mission of disaster loan applications for businesses affected by September 11, 2001, terrorist
attacks.

Sec. 315. National small business incubator program.

Sec. 316. Report regarding effects of sale of disaster loans on borrowers.

Sec. 317. Suspension and extension of certain disaster loans related to the terrorist attacks of September 11,
2001.

Sec. 318. Definitions.

TITLE I—SMALL BUSINESS INVESTMENT ACT
OF 1958 AMENDMENTS AND RELATED PROVI-
SIONS

SEC. 101. STATE DEFINED.

Paragraph (4) of section 103 of the Small Business Investment Act of 1958 (15
U.S.C. 662) is amended to read as follows:
“(4) the term ‘State’ has the meaning given such term in section 3 of the
Small Business Act;”.
SEC. 102. SMALL MANUFACTURER DEFINED.
Section 103 of the Small Business Investment Act of 1958 (15 U.S.C. 662) is
amended—
(1) in paragraph (16), by striking “and” after the semicolon at the end,;
(2) in paragraph (17), by striking the period at the end and inserting “; and”;
and
(3) by adding at the end the following new paragraph:
“(18) the term “small manufacturer” has the meaning given that term in sec-
tion 3 of the Small Business Act (15 U.S.C. 632).”.

SEC. 103. MAXIMUM PARTICIPATING SECURITIES RATE.

Section 303(g)(2) of the Small Business Investment Act of 1958 (15 U.S.C.
683(g)(2)) is amended by striking “1.38 percent” and inserting “1.7 percent”.
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SEC. 104. MAXIMUM LEVERAGE FOR BUYING OPERATIONS.

Section 303(b)(2) of the Small Business Investment Act of 1958 (15 U.S.C.
683(b)(2)) is amended by striking subparagraphs (A) and (B) and inserting the fol-
lowing new subparagraphs:

“(A) IN GENERAL.—The outstanding leverage made available to a licensee
under section 301(c) shall not exceed 300 percent of private capital, up to
a maximum of $115,000,000, except that the maximum shall be
$150,000,000 if the licensee certifies in writing that more than 50 percent
of its aggregate dollar amount of financings are in small manufacturers.

“(B) COMMONLY CONTROLLED LICENSEES.—

“(1) In the case of 2 or more licensees that are commonly controlled
(as determined by the Administrator), upon application to the Adminis-
trator, the outstanding leverage made available shall not exceed
$150,000,000, except that the maximum shall be $185,000,000 if the li-
censees certify in writing that more than 50 percent of their aggregate
dollar amount of financings are in small manufacturers. The Adminis-
trator shall have 10 business days to approve or disapprove an applica-
tion under the preceding sentence. Approval or disapproval is final
agency action for purposes of chapter 7 of title 5, United States Code.

“(i1) Not later than 120 days after the enactment of this subpara-
graph, the Administrator shall prescribe regulations providing stand-
ards and conditions for increases in leverage, including the standards
for determining common control of licensees.

“@ii) Until regulations are prescribed under clause (ii), the Adminis-
trator shall approve the application of each commonly controlled li-
censee under the definition of common control in section 107.50 of title
13, Code of Federal Regulations, as in effect on January 1, 2003.”.

SEC. 105. MAXIMUM AGGREGATE AMOUNT OF LEVERAGE.

Section 303(b) of the Small Business Investment Act of 1958 (15 U.S.C. 683(b))
is amended by striking paragraph (4).

SEC. 106. INVESTMENTS IN SMALLER ENTERPRISES.

Sections 303(d) of the Small Business Investment Act of 1958 (15 U.S.C. 683(d))
is amended to read as follows:

“(d) INVESTMENTS IN SMALLER ENTERPRISES.—ASs a condition of approval of an ap-
plication for leverage, the Administrator shall require a licensee to certify in writing
that not less than 25 percent of the licensee’s aggregate dollar amount of financings
will be provided to smaller enterprises.”.

SEC. 107. ACTIONS OF ADMINISTRATOR WITH RESPECT TO CAPITAL IMPAIRMENT.

Section 303(e) of the Small Business Investment Act of 1958 (15 U.S.C. 683(e))
is amended—

(1) by striking “and” at the end of paragraph (1);

((%) by striking the period at the end of paragraph (2) and inserting “; and”;
an

(3) by adding at the end the following new paragraphs:

“(3) shall not, for reasons of capital impairment, restrict the operations of the
licensee or direct the use of the licensee’s capital to any purpose other than the
purposes for which the license was granted; and

“(4) notwithstanding paragraph (3), may take action to restrict the operations
of, or liquidate a licensee for failure to comply with any other provision of the
law or regulation promulgated pursuant to this Act.”.

SEC. 108. CONDITIONS FOR DISTRIBUTION.

Sections 303(g)(9) of the Small Business Investment Act of 1958 (15 U.S.C.
683(g)(9)) is amended to read as follows:

“(9)(A) Subject to subparagraphs (B), (C), and (D), after making distributions
under paragraph (8), a company with outstanding participating securities may
distribute the balance of income to its investors, if there are no accumulated
and unpaid prioritized payments.

“(B) Amounts received by the Administration under this paragraph and para-
graph 8 shall be applied first as prepayment of the principal amount of the out-
standing participating securities or debentures of the company at the time of
such distribution and then to the allocation under paragraph (11).

“(C) Distributions under this paragraph shall be made to private investors
and to the Administration in the ratio of private capital to leverage as of the
day before the distribution until the outstanding participating securities or de-
bentures of the company are paid in full, after which any remaining distribu-
tions under this paragraph shall be made to private investors and to the Ad-



4

ministration in the ratio that is provided for the allocation of profits in para-
graph (11).

“(D) The Administrator shall prescribe such regulations as are required to as-
sure that management fees for the company are not unreasonably reduced due
to a reduction in combined capital as a result of distributions made under this
paragraph.”.

SEC. 109. MODIFICATION OF AGGREGATE LIMITATION.

Section 306(a) of the Small Business Investment Act of 1958 (15 U.S.C. 686(a))
is amended by inserting “(and not including any obligations or securities issued
under section 7(a) of the Small Business Act or title V of this Act)” after “under the
provisions of this title”.

SEC. 110. NOTICE AND COMMENT RULEMAKING.

Section 308(c) of the Small Business Investment Act of 1958 (15 U.S.C. 687) is
amended by adding at the end the following: “Any rules or regulations issued under
this Act, other than those relating to agency management or personnel, shall be
issued pursuant to section 553(b) of title 5, United States Code.”.

SEC. 111. LOW-INCOME GEOGRAPHIC AREA DEFINITION.

(a) IN GENERAL.—Section 351(3)(A)(ii)(I) of the Small Business Investment Act of
1958 (15 U.S.C. 689(3)(A)ii)1)) is amended by striking “50 percent” and all that fol-
lows through the end and inserting “the median family income in that tract does
not exceed 80 percent of the greater of statewide median family income or the met-
ropolitan area median family income; or”.

(b) APPLICATION OF AMENDED DEFINITION.—The definition of low-income geo-
graphic area in section 351(3) of the Small Business Investment Act of 1958 (15
U.S.C. 689(3)), as amended by subsection (a), shall apply to private capital raised
under section 354(d)(1) of the Small Business Investment Act of 1958 (15 U.S.C.
689c¢(d)(1)) before, on, or after the effective date of the amendment made by sub-
section (a).

SEC. 112. UNMET EQUITY INVESTMENT NEEDS OF CERTAIN SMALL MANUFACTURERS.

Section 352(2) of the Small Business Investment Act of 1958 (15 U.S.C. 689a(2))

is amended by inserting after “small enterprises” the following: “and small manufac-
turers”.

SEC. 113. PARTICIPATION AGREEMENT REQUIREMENT.

Section 353(1) of the Small Business Investment Act of 1958 (15 U.S.C. 689b(1))
is amended by inserting after “section 352” the following: “(with at least one such
agreement to be with a company engaged primarily in development of and invest-
ment in small manufacturers)”.

SEC. 114. FINAL APPROVAL REQUIREMENT.

Section 354(d) of the Small Business Investment Act of 1958 (15 U.S.C. 689c¢(d))
is amended, in the matter before paragraph (1), by striking “a period of time, not
to exceed 2 years,” and inserting “2 years”.

SEC. 115. CONDITIONALLY APPROVED COMPANIES.

Section 358(a) of the Small Business Investment Act of 1958 (15 U.S.C. 689(a))
is amended by adding at the end the following new paragraphs:

“(6) GRANTS TO CONDITIONALLY APPROVED COMPANIES.—Upon the request of
a company conditionally-approved under section 354(c), the Administrator shall
provide up to $50,000 in grant assistance for establishment of an operational
assistance program under this title.

“(7) REPAYMENT.—If a company receives a grant under paragraph (6) and
does not enter into a participation agreement for final approval, the company
shall repay the amount of the grant to the Administrator.

“(8) DEDUCTION.—If a company receives a grant under paragraph (6) and re-
ceives final approval under section 354(e), the Administrator shall deduct the
amount of the grant under that paragraph from the total grant amount that the
company receives for operational assistance.”.

SEC. 116. APPLICATIONS FOR NEW MARKETS VENTURE CAPITAL COMPANIES.

Not later than 60 days after the date of the enactment of this section, the Admin-
istrator shall prescribe standard documents for final New Markets Venture Capital
Company approval application under section 354(e) of the Small Business Invest-
ment Act of 1958 (15 U.S.C. 689c(e)). The Administrator shall assure that the stand-
ard documents shall be designed to substantially reduce the cost burden of the ap-
plication process on the companies involved.
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SEC. 117. AUTHORIZATION OF APPROPRIATIONS.

Section 368(a) of the Small Business Investment Act of 1958 (15 U.S.C. 689q(a))
is amended—
(1) in the matter before paragraph (1) by striking “fiscal years 2001 through
2006” and inserting “fiscal years 2004 and 2005”;
(2) in paragraph (1), by striking “$150,000, 000” and inserting “$75,000,0007;
and
(3) in paragraph (2), by striking “$30,000,000” and inserting “$15,000,000”.

SEC. 118. REPEAL OF LEASE GUARANTEE AUTHORITY.

(a) REPEAL.—Sections 401, 402, and 404 of the Small Business Investment Act of
1958 (15 U.S.C. 692, 693, and 694-1) are hereby repealed.

(b) APPLICATION TO OUTSTANDING GUARANTEES.—The repeals made by subsection
(a) shall not affect the rights, powers, duties, or obligations of the Administrator or
any other person with respect to any guarantee made under section 401 or 404 of
t}t}ehSmgll Business Investment Act of 1958 on or before the date of the enactment
of this Act.

SEC. 119. AMENDMENT OF CONGRESSIONAL FINDINGS RELATING TO STATE DEVELOPMENT
COMPANIES.

Section 501(a) of the Small Business Investment Act of 1958 (15 U.S.C. 695(a))
is amended by striking “purpose” and all that follows through “areas” and inserting
the following: “purposes of this title are to foster economic development and create
or preserve job opportunities in both urban and rural areas, and to enhance the
ability of America’s small manufacturers to expand”.

SEC. 120. QUALIFICATION OF STATE DEVELOPMENT COMPANIES.

Section 501(d) of the Small Business Investment Act of 1958 (15 U.S.C. 695(d))
is amended—
(1) in paragraph (2), by inserting after “area,” the following: “increasing the
productive capacity of small manufacturers,”;
(2) in paragraph (3) by striking subparagraph (D) and inserting the following:
“D) development in a community with a population of less than 50,000
that is not located within a standard metropolitan statistical area,”; and
(3) by striking the sentence beginning “If eligibility” after subparagraph (H)
of paragraph (3).

SEC. 121. JOB REQUIREMENTS; DEFINITION.

Section 501 of the Small Business Investment Act of 1958 (15 U.S.C. 695) is
amended by adding at the end the following new subsection:

“(e)(1) A project meets the objective set forth in subsection (d)(1) if the project cre-
ates or retains one job for every $50,000 guaranteed by the Administration, except
that the amount is ﬁglO0,000 in the case of a project of a small manufacturer.

“(2) Paragraph (1) does not apply to a project for which eligibility is based on the
objectives set forth in paragraph (2) or (3) of subsection (d), if the development com-

any’s portfolio of outstanding debentures creates or retains one job for every
550,000 guaranteed by the Administration.

“(8) For projects in Alaska, Hawaii, State-designated enterprise zones, empower-
ment zones and enterprise communities, labor surplus areas, as determined by the
Secretary of Labor, and for other areas designated by the Administrator, the devel-
opmentdcompany’s portfolio may average not more than $75,000 per job created or
retained.

“(4) Loans for projects of small manufacturers shall be excluded from calculations
under paragraph (2) or (3).

“(5) Under regulations prescribed by the Administrator, the Administrator may
waive any requirement of this subsection (other than paragraph (4)).”.

SEC. 122. SMALL BUSINESS CONCERN LOAN LIMITATIONS.

Section 502(2) of the Small Business Investment Act of 1958 (15 U.S.C. 696(2))
is amended—

(1) by striking “$1,000,000” and inserting “$2,000,000”;

(2) by striking “$1,300,000” and inserting “$2,500 000”; and

(3) by 1nsert1ng after “small business concern” the last place it appears the
following: “and loans to small manufacturers shall be limited to $4,000,000 and
loans under this section shall not be limited by reason of any loan guaranteed
by t(ht)a) Administration under section 7(a) of the Small Business Act (15 U.S.C.
636(a))”.

SEC. 123. APPROVAL REQUIREMENT.

Section 503(b) of the Small Business Investment Act of 1958 (15 U.S.C. 697(b))
is amended by striking paragraph (6) and inserting the following:
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“(6) except as provided in section 508, the Administration approves each loan
to be made from such proceeds in accordance with section 512, (but such ap-
proval shall not require a small business investment company licensed under
title III of this Act to guarantee a loan without regard to its ownership percent-
age of the borrower); and”.

SEC. 124. EFFECTIVE DATE FOR TERMINATION OF CERTAIN FEES.

Section 503(f) of the Small Business Investment Act of 1958 (15 U.S.C. 697(f)) is
amended by striking “2003” and inserting “2005”.

SEC. 125. ACCREDITED LENDERS PROGRAM.

Section 507 of the Small Business Investment Act of 1958 (15 U.S.C. 697d) is
amended—
(1) in subsection (b)(1), by inserting “and” after the semicolon at the end;
(2) in subsection (b), by striking paragraphs (2) through (6) and inserting the
following:
“(2) has a loan default rate, as determined by the Bureau of Premier Certified
Lenders Program Oversight, that is—

“(A) less than the national average;

“(B) one percent higher than the national average, if at least 20 percent
of the development company’s portfolio is for projects in areas referred to
in section 501(e)(3); or

“(C) two percent higher than the national average, if at least 30 percent
of the development company’s portfolio is for projects of small manufactur-
ers.”;

(3) by striking subsection (c¢); and

(4) in subsection (d)(1), by striking “that—" and all that follows through the
end and inserting: “that the development company has not continued to meet
the requirements of subsection (b).”.

SEC. 126. PREMIER CERTIFIED LENDERS PROGRAM.

Section 508 of the Small Business Investment Act of 1958 (15 U.S.C. 697e) is
amended to read as follows:

“SEC. 508. PREMIER CERTIFIED LENDERS PROGRAM.

“(a) ESTABLISHMENT.—The Administrator may establish a Premier Certified Lend-
ers Program for qualified State and local development companies that meet the re-
quirements of subsection (b).

“(b) REQUIREMENTS.—

“(1) APPLICATION.—To be eligible to participate in the Premier Certified Lend-
ers Program established under subsection (a), a qualified State and local devel-
opment company shall prepare and submit to the Administrator an application
at such time, in such manner, and containing such information as the Adminis-
trator may require.

“(2) DESIGNATION.—The Administrator may designate a qualified State and
local development company as a premier certified lender—

“(A) if the company is an active qualified State and local development
company in good standing and has been an active participant in the accred-
ited lenders program during the entire 12-month period preceding the date
on which the company submits an application under paragraph (1), except
that the Administrator may waive this requirement if the company is quali-
fied to participate in the accredited lenders program;

“(B) if the company has a history of—

“(i) submitting to the Administrator adequately analyzed debenture
guarantee application packages; and
X 1“(ii) of properly closing section 504 loans and servicing its loan port-
olio;

“(C) if the company agrees to assume and to reimburse the Administra-
tion for 10 percent of any loss sustained by the Administration as a result
of default by the company in the payment of principal or interest on a de-
benture issued by such company and guaranteed by the Administrator
under this section (15 percent in the case of any such loss attributable to
a debenture issued by the company during any period for which an election
is in effect under subsection (c¢)(7) for such company); and

“(D) the Administrator determines, with respect to the company, that the
loss reserve established in accordance with subsection (c) is sufficient for
the company to meet its obligations to protect the Federal Government from
risk of loss.

“(3) APPLICABILITY OF CRITERIA AFTER DESIGNATION.—The Administrator may
revoke the designation of a qualified State and local development company as
a premier certified lender under this section at any time, if the Administrator



7

determines that the qualified State and local development company does not
meet any requirement described in subparagraphs (A) through (D) of paragraph
(2).

“(c) LOSS RESERVE.—

“(1) ESTABLISHMENT.—A company designated as a premier certified lender
shall establish a loss reserve for financing approved pursuant to this section.

“(2) AMOUNT.—The amount of each loss reserve established under paragraph
(1) shall be 10 percent of the amount of the company’s exposure, as determined
under subsection (b)(2)(C).

‘.‘(321A§SETS.—Each loss reserve established under paragraph (1) shall be com-
prised of—

“(A) segregated funds on deposit in an account or accounts with a feder-
ally insured depository institution or institutions selected by the company,
subject to a collateral assignment in favor of, and in a format acceptable
to, the Administrator;

“(B) irrevocable letter or letters of credit, with a collateral assignment in
favor of, and a commercially reasonable format acceptable to, the Adminis-
trator; or
(B‘)‘(C) any combination of the assets described in subparagraphs (A) and

“(4) CONTRIBUTIONS.—The company shall make contributions to the loss re-
serve, either cash or letters of credit as provided above, in the following
amounts and at the following intervals:

“(A) 50 percent when a debenture is closed.

1“(B(i 25 percent additional not later than 1 year after a debenture is
closed.
1“(05 25 percent additional not later than 2 years after a debenture is
closed.

“(5) REPLENISHMENT.—If a loss has been sustained by the Administration,
any portion of the loss reserve, and other funds provided by the premier com-
pany as necessary, may be used to reimburse the Administrator for the premier
company’s 10 percent share of the loss as provided in subsection (b)(2)(C). If the
company utilizes the reserve, within 30 days it shall replace an equivalent
amount of funds.

“(6) DISBURSEMENTS.—The Administrator shall allow the qualified State and
local development company to withdraw from the loss reserve such amounts as
are in excess of 1 percent of the aggregate outstanding balances of debentures
to which such loss reserve relates. The preceding sentence shall not apply with
respect to any debenture before 100 percent of the contribution described in
paragraph (4) with respect to such debenture has been made.

“('7) ALTERNATIVE LOSS RESERVE.—

“(A) ELECTION.—With respect to any eligible calendar quarter, a qualified
high loss reserve premier certified lender may elect to have the require-
ments of this paragraph apply in lieu of the requirements of paragraphs (2)
and (4) for that quarter.

“(B) CONTRIBUTIONS.—

“(i) ORDINARY RULES INAPPLICABLE.—Except as provided under clause
(ii) and paragraph (5), a qualified high loss reserve premier certified
lender that makes the election described in subparagraph (A) with re-
spect to a calendar quarter shall not be required to make contributions
to its loss reserve during that quarter.

“(i1) BASED ON LOSS.—A qualified high loss reserve premier certified
lender that makes the election described in subparagraph (A) with re-
spect to a calendar quarter shall, before the last day of that quarter,
make such contributions to its loss reserve as are necessary to ensure
that the amount of the loss reserve of the lender—

“I) is not less than $100,000; and

“(II) is sufficient, as determined by a qualified independent audi-
tor, for the lender to meet its obligations to protect the Government
from risk of loss.

“(iii) CERTIFICATION.—Before the end of a calendar quarter for which
an election is in effect under subparagraph (A), the head of the premier
certified lender shall submit to the Administrator a certification that
the loss reserve of the lender is sufficient to meet the lender’s obliga-
tion to protect the Government from risk of loss. The certification shall
be submitted in such form and manner as the Administrator may re-
quire and shall be signed by the head of the lender and by the auditor
making the determination under clause (ii)(II).

“(C) DISBURSEMENTS.—
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“(i) ORDINARY RULE INAPPLICABLE.—Paragraph (6) shall not apply
with respect to any qualified high loss reserve premier certified lender
for any calendar quarter for which an election is in effect under sub-
paragraph (A).

“(i1) EXCESs FUNDS.—At the end of each calendar quarter for which
an election is in effect under subparagraph (A), the Administrator shall
allow the qualified high loss reserve premier certified lender to with-
draw from its loss reserve the excess of—

“(I) the amount of the loss reserve, over

“II) the greater of $100,000 or the amount which is determined
under subparagraph (B)(ii) to be sufficient to meet the lender’s obli-
gation to protect the Government from risk of loss.

“(D) RECONTRIBUTION.—If the requirements of this paragraph apply to a
qualified high loss reserve premier certified lender for a calendar quarter
and cease to apply to that lender for any subsequent calendar quarter, the
lender shall make a contribution to its loss reserve in such amount as the
Administrator may require, except that the amount shall not exceed the
amount which would result in the total amount in the loss reserve being
equal to the amount which would have been in the loss reserve had this
paragraph never applied to the lender. The Administrator may require that
the contribution be made as a single payment or as a series of payments.

“(E) RISK MANAGEMENT.—If a qualified high loss reserve premier certified
lender fails to meet the requirement of subparagraph (F)(ii1) during any pe-
riod for which an election is in effect under subparagraph (A) and the fail-
ure continues for 180 days, the requirements of paragraphs (2), (4), and (6)
shall apply to the lender as of the end of the 180-day period and the lender
shall make the contribution described in subparagraph (D). The Adminis-
trator may waive the requirements of this subparagraph.

“(F) QUALIFIED HIGH LOSS RESERVE PREMIER CERTIFIED LENDER.—The
term ‘qualified high loss reserve premier certified lender’ means, with re-
spect to a calendar year, a premier certified lender so designated by the Ad-
ministrator for that year. The Administrator shall not designate a company
under the preceding sentence unless the Administrator determines that—

“(i) the amount of the loss reserve of the company is not less than
$100,000;

“(i1) the company has established and is utilizing an appropriate and
effective process for analyzing the risk of loss associated with its port-
folio of Premier Certified Lenders Program loans and for grading each
Premier Certified Lenders Program loan made by the company on the
basis of the risk of loss associated with such loan; and

“(iii) the company meets or exceeds 4 or more of the specified risk
management benchmarks as of the most recent assessment by the Ad-
ministration or the Administrator has issued a waiver with respect to
the requirement of this clause.

“(G) SPECIFIED RISK MANAGEMENT BENCHMARKS.—For purposes of this
paragraph, the term ‘specified risk management benchmarks’ means the
following rates, as determined by the Administrator:

“(1) Currency rate.

“(i1) Delinquency rate.

“(iii) Default rate.

“(iv) Liquidation rate.

“(v) Loss rate.

“(H) QUALIFIED INDEPENDENT AUDITOR.—For purpose of this paragraph,
the term ‘qualified independent auditor’ means an auditor who—

“(i) 1s compensated by the qualified high loss reserve premier cer-
tified lender;

“(i1) is independent of the lender; and

“(iii) has been approved by the Administrator during the preceding
year.

“(I) PREMIER CERTIFIED LENDERS PROGRAM LOAN.—For purposes of this
paragraph, the term ‘Premier Certified Lenders Program loan’ means a loan
guaranteed under this section.

“(J) ELIGIBLE CALENDAR QUARTER.—For purposes of this paragraph, the
term ‘eligible calendar quarter’ means—

“@1) the first calendar quarter that begins after the end of the 90-day
period beginning with the date of the enactment of this paragraph; and

“(i1) the 7 succeeding calendar quarters.

“(K) REGULATIONS.—Not later than 60 days after the date of the enact-
ment of this paragraph, the Administrator shall publish in the Federal Reg-
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ister and transmit to the Congress regulations to carry out this paragraph.
Such regulations shall include provisions relating to—
“(1) the approval of auditors under subparagraph (H); and
“(i1) the designation of qualified high loss reserve premier certified
lenders under subparagraph (F), including the determination of wheth-
er a process for analyzing risk of loss is appropriate and effective for
purposes of subparagraph (F)(ii).
“(8) BUREAU OF PREMIER CERTIFIED LENDERS PROGRAM OVERSIGHT.—

“(A) ESTABLISHMENT.—There is hereby established in the Administration
a bureau to be known as the Bureau of Premier Certified Lenders Program
Oversight, within the Office of Lender Oversight established pursuant to
section 6 of the Small Business Act.

“(B) PURPOSE.—The Bureau shall carry out such functions under this
subsection as the Administrator may designate. The functions of the Bu-
reau under the preceding sentence may not be delegated to a district direc-
tor or any other employee assigned to a district office or regional office es-
tablished by the Administrator under section 4 of the Small Business Act
(15 U.S.C. 633).

“(C) DEADLINE.—Not later than 90 days after the date of the enactment
of this paragraph—

“(i) the Administrator shall ensure that the Bureau is prepared to
carry out the functions designated under subparagraph (B), and

“(11) the Inspector General of the Administration shall report to the
Congress on the preparedness of the Bureau to carry out such func-

tions.

“D) If the Administrator does not comply with subparagraph (C)(i), the
certifications required under this section shall be deemed approved until
the date of compliance. Certifications so deemed approved shall continue in
effect notwithstanding any later compliance with that subparagraph.

“(d) SALE OF CERTAIN DEFAULTED LOANS.—

“(1) NoOTICE.—If, upon default in repayment, the Administrator acquires a
loan guaranteed under this section and identifies such loan for inclusion in a
bulk asset sale of defaulted or repurchased loans or other financings, it shall
give prior notice thereof to any qualified State and local development company
which has a contingent liability under this section. The notice shall be given
to the company as soon as possible after the financing is identified, but not less
than 90 days before the date the Administrator first makes any records on such
financing available for examination by prospective purchasers prior to its offer-
ing in a package of loans for bulk sale.

“(2) LiMITATIONS.—The Administrator shall not offer any loan described in
paragraph (1) as part of a bulk sale unless it—

“(A) provides prospective purchasers with the opportunity to examine the
Administrator’s records with respect to such loan; and

“(B) provides the notice required by paragraph (1).

“(e) LOAN APPROVAL AUTHORITY.—

“(1) IN GENERAL.—Notwithstanding section 503(b)(6), and subject to such
terms and conditions as the Administrator may establish, the Administrator
may permit a company designated as a premier certified lender under this sec-
tion to approve, authorize, close, service, foreclose, litigate (except that the Ad-
ministrator may monitor the conduct of any such litigation to which a premier
certified lender is a party), and liquidate loans that are funded with the pro-
ceeds of a debenture issued by such company and may authorize the guarantee
of such debenture.

“(2) ScopeE OF REVIEW.—The approval of a loan by a premier certified lender
shall be subject to final approval as to eligibility of any guarantee by the Ad-
ministrator pursuant to section 503(a), but such final approval shall not include
review of decisions by the lender involving creditworthiness, loan closing, or
compliance with legal requirements imposed by law or regulation.

“f) REVIEW.—After the issuance and sale of debentures under this section, the
Administrator, at intervals not greater than 12 months, shall review the financings
made by each premier certified lender. The review shall include the lender’s credit
decisions and general compliance with the eligibility requirements for each financ-
ing approved under the program authorized under this section. The Administrator
shall consider the findings of the review in carrying out its responsibilities under
subsection (g), but such review shall not affect any outstanding debenture guar-
antee.

“(g) SUSPENSION OR REVOCATION.—The designation of a qualified State and local
development company as a premier certified lender may be suspended or revoked
if the Administrator determines that the company—
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“(1) has not continued to meet the criteria for eligibility under subsection (b);

“(2) has not established or maintained the loss reserve required under sub-
section (c);

“(3) is failing to adhere to the Administrator’s rules and regulations; or

“(4) is violating any other applicable provision of law.

“(h) EFFECT OF SUSPENSION OR REVOCATION.—A suspension or revocation under
subsection (g) shall not affect any outstanding debenture guarantee.

“i) PROGRAM GoALS.—Each qualified State and local development company par-
ticipating in the program under this section shall establish a goal of processing a
minimum of not less than 50 percent of the loan applications for assistance under
section 504 pursuant to the program authorized under this section.

“(j) REPORT.—The Administrator shall annually report to the Committee on Small
Business of the House of Representatives and the Committee on Small Business and
Entrepreneurship of the Senate on the implementation of this section. Each report
shall include—

“(1) the number of qualified State and local development companies des-
ignated as premier certified lenders;

“(2) the debenture guarantee volume of such companies;

“(3) a comparison of the loss rate for premier certified lenders to the loss rate
for accredited and other lenders, specifically comparing default rates and recov-
ery rates on liquidations; and

“(4) such other information as the Administrator deems appropriate.”.

(b) EFFECTIVE DATE.—Section 508(c)(6) of the Small Business Investment Act of
1958 (as amended by subsection (a)) shall apply to withdrawals after the end the
90-day period beginning on the date of the enactment of this Act.

SEC. 127. FORECLOSURE AND LIQUIDATION OF LOANS.

Section 510 of the Small Business Investment Act of 1958 (15 U.S.C. 697g) is
amended—

(1) in subsection (a), by striking “that meets the eligibility requirements of
subsection (b)(1)”; and

(2) by striking subsection (b) and all that follows through the end of such sec-
tion and inserting the following new subsections:

“(b) ELECTION BY QUALIFIED STATE OR LOCAL DEVELOPMENT COMPANY.—

“(1) A qualified State or local development company shall be eligible for the
delegation of authority under subsection (a) if such company elects to accept
such delegation during the 90-day period beginning on the date of the enact-
ment of this subsection.

“(2) One year after the date of the initial election, and annually thereafter by
a date specified by the Administrator, a qualified State or local development
company may make a new election to accept the delegation under subsection

a).

“(3) An election under this subsection shall apply to all loans in the portfolio

involved. An election made in a subsequent year does not terminate any fore-
closure or liquidation under a previous election.

“(c) SCOPE OF DELEGATED AUTHORITY.—

“(1) Each qualified State or local development company that makes an elec-
tion under subsection (b) shall perform all functions related to liquidation and
foreclosure without obtaining prior approval of the Administrator.

“(2) Not later than 5 calendar days after exercising delegated authority with
respect to a specific loan, the qualified State or local development company shall
report to the Administrator the actions that the company proposes to take with
respect to the loan.

“(3) The Administrator may prohibit an action proposed under paragraph (2)
by so notifying the company in writing. The notification shall state the reasons
for the prohibition, including a detailed explanation of how the proposed ac-
tions—

“(A) will have a serious adverse effect on management of the Administra-
tion’s activities under this title; or

“(B) will affect the legal rights of the Administration or other agencies or
instrumentalities of the United States.

“(4) A prohibition under paragraph (3) shall apply only to the loan involved
and shall not affect any other delegation.

“(d) PURCHASE OF INDEBTEDNESS.—A qualified State or local development com-
pany may not commit the Administration to the purchase of additional indebtedness
secured by property that is the subject of a defaulted loan without the written ap-
proval of the Administrator. The Administrator shall have 7 calendar days in which
to act on a request for approval for such an additional purchase. Action by the Ad-
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ministrator under this subsection shall have no other effect on the delegation of au-
thority exercised by the qualified State or local development company.
“(e) FORECLOSURE AND LIQUIDATION BY ADMINISTRATOR.—

“(1) The Administrator shall issue contracts to foreclose or liquidate loans
made during any year for which a qualified State or local development company
did not make an election under subsection (b).

“(2) In awarding contracts under this subsection, the Administrator shall not
consolidate contract requirements that relate to more than one qualified State
or local development company unless the Administrator determines that such
consolidation will achieve—

“(A) a reduction in cost of not less than 10 percent; or
“(B) an increase in the recovered amount of not less than 10 percent.

“(3) In awarding contracts under this section, the Administrator shall con-
sider the experience and expertise of the offeror regarding the conduct of similar
foreclosure and liquidation of indebtedness, the bankruptcy laws of the United
States, valuation of property, and successful litigation.

“(4) Reimbursement to contractors under this subsection shall be based on re-
covery of their costs (including salaries, expenses, and overhead) and a contin-
gent fee, with respect to each loan which is subject to the contract, as follows:

“(A) In the case of recovery of at least 50 percent of outstanding amount
of such loan, a contingent fee equal to 5 percent of the recovery.

“(B) In the case of recovery of at least 75 percent of such amount, a con-
tingent fee equal to 10 percent of the recovery.”.

SEC. 128. ADDITIONS TO TITLE V.

Title V of the Small Business Investment Act of 1958 (15 U.S.C. 695 et seq.) is
amended by adding at the end the following new sections:

“SEC. 511. SHORT FORM APPLICATION.

“(a) IN GENERAL.—Not later than 120 days after the date of the enactment of this
section, the Administrator shall prescribe—

“(1) a low documentation loan application form for use in making loans under
section 502 for guarantees of not more than $500,000; and

“(2) for all other loans made under section 502, a short form application form
that reduces the amount of information needed to process the loan by 30 per-
cent from the size of the loan application in effect on January 1, 2003.

“(b) USE OF DEVELOPMENT COMPANY FORMS.—If the Administrator does not com-
ply with paragraph (1) or (2) of subsection (a), a qualified State or local development
company may use its own forms until the Administrator prescribes the form in-
volved.

“SEC. 512. CENTRALIZED DEVELOPMENT COMPANY LOAN PROCESSING.

“(a) ESTABLISHMENT.—

“(1) Not later than 180 days after the date of the enactment of this section,
the Administrator shall, using already appropriated funds and fees paid by
qualified State and local development companies, establish two centers for ap-
proving loans under section 502, except as otherwise provided in section 508.

“(2) The loan centers may not be located in the same Federal Region. One
center shall be located in Region 1, 2, 3, 4, or 5, and one center shall be located
in Region 6, 7, 8, 9, or 10.

“(3) The Administrator is authorized to locate the centers with its existing
LowDoc Loan Application Centers in Hazard, KY and Sacramento, CA, but em-
ployees who review applications for loans under section 502 shall not review ap-
plications for loan guarantees under section 7 of the Small Business Act (15
U.S.C. 636).

“(4) If the Administrator does not establish the centers required by paragraph
(1), the qualified State and local development companies shall have the author-
ity to approve or deny applications without the consent of the Administrator.

“(b) TIMING.—

“(1)(A) From the date on which a loan application is received at a center es-
tablished under subsection (a), the Administration shall have 5 business days
to approve or deny the application.

“(B) Not later than one business day after the date on which an application
is received, the Administration shall notify the applicant and the qualified State
or local development company in writing that the application was received and
was either complete or incomplete. The notification shall specify the date and
time at which the application was received. If the application is incomplete, the
notification shall specify the material needed to make the application complete.
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“(C) The Administration may return an application for incompleteness not
more than 3 times after which the applicant may use forms developed by the
qualified State or local development company.

“(2) An accredited lender designated under section 507 shall have the author-
ity to approve or deny a loan application if the Administration does not act
within 5 business days from the date a complete application is received by the
center. Notwithstanding any other law, a qualified State or local development
company that is not designated as an accredited or premier certified lender
shall have the authority to approve or deny a loan if the Administration does
not make a decision within 20 business days.

“(c) APPEAL OF DENIAL.—

“(1) An applicant shall have the right to appeal a denial to the Regional Ad-
ministrator for the region in which the qualified State or local development
company is headquartered. Not later than 3 business days after receipt, the Re-
gional Administrator shall either concur with the denial or approve the loan.

“(2) If the Regional Administrator denies the loan, the applicant shall have
the right of appeal to the Deputy Administrator. Not later than 3 business days
after receipt, the Deputy Administrator shall either concur with the denial by
the Regional Administrator or approve the loan.

“(8) The decision of the Deputy Administrator shall constitute final agency ac-
tion for purposes of chapter 7 of title 5, United States Code.

“SEC. 513. REPORTS.

“The Administrator shall report on the performance of the loans made under this
title on a semi-annual basis to the Committee on Small Business of the House of
Representatives and the Committee on Small Business and Entrepreneurship of the
Senate. Such report shall include the currency and default rates.”.

SEC. 129. REGULATIONS TO CARRY OUT AMENDMENTS TO LOAN PROGRAM.

(a) IsSUANCE.—Except as otherwise provided in title I, the Administrator shall,
not later than 90 days after the date of the enactment of this Act, prescribe such
regulations as are necessary to carry out the provisions of this Act that relate to
title V of the Small Business Investment Act of 1958 and shall provide a minimum
of 30 days notice and comment with respect to such regulations.

(b) TEMPORARY PROHIBITION ON OTHER RULEMAKING.—During the period begin-
ning on the date of the enactment of this Act and ending on the date that is 1 year
after the date on which the centralized loan processing centers described in section
512 of the Small Business Investment Act of 1958 begin operations, the Administra-
tion shall not begin or conclude any rulemaking to modify the program established
by title V of such Act unless such rulemaking is necessary to carry out the provi-
sions of this Act described in subsection (a).

SEC. 130. CONFORMING AMENDMENTS.

Section 503(c)(1) and section 503(e)(2) of the Small Business Investment Act of
1958 (15 U.S.C. 697(c)(1) and 697(e)(2)) are each amended by striking “certified” and
inserting “qualified State or local”.

SEC. 131. DEVELOPMENT COMPANY AFFILIATES.

Section 501 of the Small Business Investment Act of 1958 (15 U.S.C. 695(e)), as
amended by section 121, is further amended by adding at the end the following new
subsection:

“(f) DEVELOPMENT COMPANY AFFILIATES.—

“(1) INn GENERAL.—The Administrator shall permit a qualified State develop-
ment company under this section and section and 502 to affiliate with a lender
authorized to make loans under section 7(a) of the Small Business Act (15
U.S.C. 636(a)) if—

“(A) the affiliate is a qualified State development company under this sec-
tion or section 502;

“(B) the affiliate is chartered by a special Act of the State legislature for
purposes of economic development and job creation through investment of
public and private capital, without regard to any return on the expected
capital; or

“(C) the affiliate is a business development company chartered by the
State with the primary purpose of economic development through small
business financing programs.

“(2) SPECIAL RULE.—An affiliate that meets a criterion under subparagraph
(A), (B), or (C) of paragraph (1) is not required to have a full-time manager if
the qualified State development company has management in common with the
affiliate.”.
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TITLE II—SMALL BUSINESS ACT AMENDMENTS
AND RELATED PROVISIONS.

SEC. 201. SHORT TITLE.

This title may be cited as the “Small Business Amendments Act of 2003”.
SEC. 202. FINDINGS; STATEMENTS OF POLICY.

Section 2 of the Small Business Act (15 U.S.C. 631) is amended to read as follows:
“SEC. 2. FINDINGS; STATEMENTS OF POLICY.

“(a) AiD, COUNSEL, ASSISTANCE, ETC., TO SMALL BUSINESS CONCERNS.—The es-
sence of the American economic system of private enterprise is free competition. The
preservation and expansion of such competition is basic not only to the economic
well-being but to the security of this Nation. Such security and well-being cannot
be realized unless the actual and potential capacity of small business, including
small manufacturers, is encouraged and developed. It is the declared policy of the
Congress that the Government should aid, counsel, assist, and protect, insofar as
is possible, the interests of small business concerns, including small manufacturers,
in order to preserve free competitive enterprise, to insure that a fair proportion of
the total purchases and contracts or subcontracts for manufactured goods, and prop-
erty and services for the Government (including but not limited to contracts or sub-
contracts for maintenance, repair, and construction) be placed with small business
concerns, to insure that a fair proportion of the total sales of Government property
be made to such concerns, and to maintain and strengthen the overall economy of
the Nation.

“(b) ASSISTANCE TO COMPETE IN INTERNATIONAL MARKETS.—

“(1) It is the declared policy of the Congress that the Federal Government,
through the Small Business Administration, acting in cooperation with the De-
partment of Commerce and other relevant State and Federal agencies, should
aid and assist small business concerns and small manufacturers to increase
their ability to compete in international markets by—

“(A) enhancing their ability to export;

“(B) facilitating technology transfers;

“(C) enhancing their ability to compete effectively and efficiently against
imports;

“(D) increasing the access of small business concerns to long-term capital
for the purchase of new plant and equipment used in the production of
goods and services involved in international trade;

“(E) disseminating information concerning State, Federal, and private
programs and initiatives to enhance the ability of small business concerns
to compete in international markets;

“(F) ensuring that the interests of small business concerns are adequately
represented in bilateral and multilateral trade negotiations; and

“(G) improving the economic health of small manufacturers through re-
duction in unnecessary regulation and improvements in the procurement
process that will enhance the ability of small manufacturers to compete
against foreign manufacturers.

“(2) The Congress recognizes that the Department of Commerce is the prin-
cipal Federal agency for trade development, export promotion, and manufac-
turing assistance, and that the Department of Commerce and the Small Busi-
ness Administration work together to advance joint interests. It is the purpose
of this Act to enhance, not alter, their respective roles.

“(c) AID FOR AGRICULTURALLY RELATED INDUSTRIES; FINANCIAL ASSISTANCE.—It is
the declared policy of the Congress that the Government, through the Small Busi-
ness Administration, should provide aid and assistance, including the financial as-
sistance authorized by this Act, to small business concerns which are engaged in
the production of food and fiber, ranching, and raising of livestock, aquaculture, and
all other farming and agricultural related industries.

“(d) USE OF ASSISTANCE PROGRAMS TO ESTABLISH, PRESERVE, AND STRENGTHEN
SMALL BUSINESS CONCERNS.—

“(1) The assistance programs authorized by sections 7(i), 8(a), and 8(b) should
be utilized to assist in the establishment, preservation, and strengthening of
small business concerns and the improvement of the managerial skills employed
in such concerns, with special attention to small business concerns—

“(A) located in urban or rural areas with high proportions of unemployed
or low-income individuals; and

“(B) owned by low-income individuals.



14

“(2) With respect to the programs authorized by section 8(a), the Congress
finds—

“(A) that ownership and control of productive capital is concentrated in
the economy of the United States and certain groups, therefore, own and
control little productive capital,;

“(B) that certain groups in the United States own and control little pro-
ductive capital because they have limited opportunities for small business
ownership;

“(C) that the broadening of small business ownership among groups that
presently own and control little productive capital is essential to provide for
the well-being of this Nation by promoting their increased participation in
the free enterprise system of the United States;

“D) that such development of business ownership among groups that
presently own and control little productive capital will be greatly facilitated
through the creation of a small business ownership development program,
which shall provide services, including, but not limited to, financial, man-
agement, and technical assistance;

“(E) that the power to let Federal contracts pursuant to section 8(a) can
be an effective procurement assistance tool for development of business
ownership, including ownership of small manufacturers, among groups that
own and control little productive capital; and

“(F) that the procurement authority under section 8(a) shall be used only
as a tool for developing business ownership among groups that own and
control little productive capital.

“(3) It is therefore the purpose of the programs authorized by section 8(a) to—

“(A) foster business ownership and development by individuals in groups
that own and control little productive capital; and

“(B) promote the competitive viability of such firms in the marketplace
by creating a small business and capital ownership development program
to provide such available financial, technical, and management assistance
as may be necessary.

“(e) PARTICIPATION IN FREE ENTERPRISE SYSTEM BY SOCIALLY AND ECONOMICALLY
DISADVANTAGED PERSONS.—
“(1) With respect to the business development programs carried out by the
Administrator, the Congress finds—

“(A) that the opportunity for full participation in our free enterprise sys-
tem by socially and economically disadvantaged individuals is essential if
we are to obtain social and economic equality for such individuals and im-
prove the functioning of our national economy;

“(B) that many such individuals are socially disadvantaged because of
their identification as members of certain groups that have suffered the ef-
fects of discriminatory practices or similar invidious circumstances over
which they have no control;

“(C) that such groups include, but are not limited to, Black Americans,
Hispanic Americans, Native Americans, Asian Pacific Americans, Native
Hawaiian Organizations, and other minorities;

“(D) that it is in the national interest to expeditiously ameliorate the con-
ditions of socially and economically disadvantaged groups;

“(E) that such conditions can be improved by providing the maximum
practicable opportunity for the development of small business concerns and
small manufacturers owned by members of socially and economically dis-
advantaged groups;

“(F) that such development can be materially advanced through the pro-
curement by the United States of articles, equipment, supplies, services,
materials, and construction work from small business concerns and small
manufacturers; and

“(G) that such procurements also benefit the United States by encour-
aging the expansion of suppliers for such procurements, thereby encour-
aging competition among such suppliers and promoting economy in such
procurements.

“(2) It is therefore the purpose of section 8(a) to—

“(A) promote the business development of small business concerns and
small manufacturers owned and controlled by socially and economically dis-
advantaged individuals so that such concerns can compete on an equal
basis in the American economy;

“(B) promote the competitive viability of such concerns in the marketplace
by providing such available contract, financial, technical, and management
assistance as may be necessary; and
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“(C) clarify and expand the program for the procurement by the United
States of articles, supplies, services, materials, and construction work from
small business concerns and small manufacturers owned by socially and
economically disadvantaged individuals.

“(f) ASSISTANCE TO DISASTER VICTIMS UNDER DISASTER LOAN PROGRAM.—In ad-
n}lliniitiering the disaster loan program authorized by section 7, the Administrator
should—

“(1) provide assistance and counseling to disaster victims in filing applica-
tions;

“(2) provide information relevant to loan processing and loan closing;

“(3) promptly disburse loan proceeds; and

“(4) give the disaster program a high priority in allocating funds for adminis-
trative expenses.

“(g) ASSISTANCE TO WOMEN OWNED BUSINESS.—

“(1) With respect to the programs and activities authorized by this Act, the
Congress finds that—

“(A) women owned business has become a major contributor to the Amer-
ican economy by providing goods and services, revenues, and jobs;

“(B) over the past two decades there have been substantial gains in the
social and economic status of women as they have sought economic equality
and independence;

“(C) despite such progress, women, as a group, are subjected to discrimi-
nation in entrepreneurial endeavors due to their gender;

“(D) such discrimination takes many overt and subtle forms adversely af-
fecting the ability to raise or secure capital, to acquire managerial talents,
and to capture market opportunities;

“(E) it 1s in the national interest to expeditiously remove discriminatory
barriers to the creation and development of small business concerns owned
and controlled by women;

“(F) the removal of such barriers is essential to provide a fair opportunity
for full participation in the free enterprise system by women and to further
increase the economic vitality of the Nation;

“(G) increased numbers of small business concerns owned and controlled
by women who will directly benefit the United States Government by ex-
panding the potential number of suppliers of goods and services to the Gov-
ernment; and

“(H) programs and activities designed to assist small business concerns
owned and controlled by women must be implemented in such a way as to
remove such discriminatory barriers while not adversely affecting the rights
of socially and economically disadvantaged individuals.

“(2) It is, therefore, the purpose of those programs and activities conducted
under the authority of this Act that assist women entrepreneurs to—

“(A) vigorously promote the legitimate interests of small business con-
cerns owned and controlled by women;

“(B) remove, insofar as possible, the discriminatory barriers that are en-
cm:lntered by women in accessing capital and other factors of production;
an

“(C) require that the Government engage in a systematic and sustained
effort to identify, define and analyze those discriminatory barriers facing
women and that such effort directly involve the participation of women
business owners in the partnership of the public and private sectors.

“(h) CONTRACT BUNDLING.—It is the declared policy of the Congress that each
Federal agency should—

“(1) comply with congressional intent to foster the participation of small busi-
ness concerns, in the following order, as prime contractors, subcontractors, and
suppliers;

“(2) structure its contracting requirements to facilitate competition by and
among small business concerns, taking all reasonable steps to eliminate obsta-
cles to their participation; and

“(3) avoid unnecessary and unjustified bundling of contract requirements that
precludes small business participation in procurements as prime contractors.

“(i) SMALL MANUFACTURERS.—

“(1) With respect to the programs and activities authorized by this Act, the
Congress finds that—

“(A) the manufacturing sector is a critical element of the Nation’s eco-
nomic security because it provides high-paying jobs that support other sec-
tors of the economy dominated by small business;

“(B) America’s small manufacturers face substantial competition from
large manufacturers that source components and equipment from business
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concerns located in other countries with lower wage rates, fewer regulatory
restrictions, and beneficial currency policies;

“(C) it is in the national interest to expeditiously grow America’s small
manufacturers; and

“(D) such growth can be achieved through better access to capital, im-
proved technical assistance, and increased procurement of manufactured
goods by the United States, America’s universities, and large businesses
that would otherwise source goods overseas.

“(2) Tt is therefore, the purpose of those programs and activities conducted
under the authority of this Act that assist small manufacturers to—

“(A) vigorously promote the legitimate interests of small manufacturers;

“(B) remove, insofar as possible, barriers that are encountered by small
manufacturers in accessing capital, obtaining necessary technical assist-
ance, and selling goods to the United States, America’s universities, and
large businesses that would otherwise source goods overseas;

“(C) require the Administrator to engage in a systematic and sustained
effort to identify, define, and analyze the barriers to growth facing Amer-
ica’s small manufacturers, recommend changes in policy that will reduce
those barriers, and promote the involvement of America’s small manufac-
turers in the partnership of the public and private sectors.”.

SEC. 203. DEFINITIONS.
Section 3 of the Small Business Act (15 U.S.C. 632) is amended to read as follows:
“SEC. 3. DEFINITIONS.

“(a) SMALL BUSINESS CONCERNS.—

“(1) IN GENERAL.—For the purposes of this Act, a small-business concern, in-
cluding but not limited to enterprises that are engaged in the business of pro-
duction of food and fiber, ranching and raising of livestock, aquaculture, and all
other farming and agricultural related industries, shall be deemed to be one
which is independently owned and operated and which is not dominant in its
field of operation.

“(2) ESTABLISHMENT OF SIZE STANDARDS.—

“(A) IN GENERAL.—In addition to the criteria specified in paragraph (1),
the Administrator may specify detailed definitions or standards by which
a business concern may be determined to be a small business concern for
the purposes of this Act or any other Act.

“(B) ADDITIONAL CRITERIA.—The standards described in paragraph (1)
may utilize number of employees, dollar volume of business, net worth, net
income, a combination thereof, or other appropriate factors.

“(C) REQUIREMENTS.—Unless specifically authorized by statute, no Fed-
eral department or agency may prescribe a size standard for categorizing
a business concern as a small business concern, unless such proposed size
standard—

“(i) is proposed after an opportunity for public notice and comment,;
“(i1) provides for determining—

“(I) the size of a manufacturing concern as measured by the man-
ufacturing concern’s average employment based upon employment
during each of the manufacturing concern’s pay periods for the pre-
ceding 12 months;

“(II) the size of a business concern providing services on the basis
of the annual average gross receipts of the business concern over
a period of not less than 3 years;

“(III) the size of other business concerns on the basis of data over
a period of not less than 3 years; or

“(IV) other appropriate factors; and

“(ii) is approved by the Administrator.

“(D) INDUSTRY VARIATION.—When establishing or approving any size
standard pursuant to this paragraph, the Administrator shall ensure that
the size standard varies from industry to industry to the extent necessary
to reflect the differing characteristics of the various industries and consider
other factors deemed to be relevant by the Administrator.

“(3) AGRICULTURAL ENTERPRISES.—Notwithstanding paragraphs (1) and (2),
an agricultural enterprise shall be deemed to be a small business concern if it
(including its affiliates) has annual receipts not in excess of $750,000.

“(4) RECERTIFICATIONS.—

“(A) TIMING RESTRICTION.—For purposes of determining if a business con-
cern that has been awarded a contracting opportunity as a small business
concern is still a small business concern, the Administrator shall not re-
quire such concern to be recertified as a small business concern more fre-
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quently than each 5 years, unless there has been a change in ownership,
control, or affiliation, in which case the small business concern shall recer-
tify its status at that time.

“(B) GROWTH THRESHOLD.—In the case of any recertification described in
subparagraph (A) of a business concern, such concern shall not fail to be
treated as a small business concern for purposes of contracting opportuni-
ties awarded before the date of such recertification solely because such con-
cern exceeds—

“(i) the annual receipts standard applicable to such concern by 20
percent or less of such standard; or

“(i1) the number of employees standard applicable to such concern by
5 percent or less of such standard.

“(b) AGENCY.—For purposes of this Act, any reference to an agency or department
of the United States, and the term ‘Federal agency’, shall have the meaning given
the term ‘agency’ by section 551(1) of title 5, United States Code, but does not in-
clude the United States Postal Service or the General Accounting Office.

“(c) QUALIFIED EMPLOYEE TRUSTS.—For purposes of this Act:

“(1) The term ‘qualified employee trust’ means, with respect to a small busi-
ness concern, a trust—

“(A) which forms part of an employee stock ownership plan (as defined
in section 4975(e)(7) of the Internal Revenue Code of 1986)—

“(i) which is maintained by such concern; and

“(i1) which provides that each participant in the plan is entitled to
direct the plan as to the manner in which voting rights under quali-
fying employer securities (as defined in section 4975(e)(8) of such Code)
which are allocated to the account of such participant are to be exer-
cised with respect to a corporate matter which (by law or charter) must
be decided by a majority vote of outstanding common shares voted; and

“(B) in the case of any loan guarantee under section 7(a), the trustee of
which enters into an agreement with the Administrator which is binding
on the trust and on such small business concern and which provides that—

“(i) the loan guaranteed under section 7(a) shall be used solely for the
purchase of qualifying employer securities of such concern;

“(i1) all funds acquired by the concern in such purchase shall be used
by such concern solely for the purposes for which such loan was guar-
anteed;

“@ii) such concern will provide such funds as may be necessary for
the timely repayment of such loan, and the property of such concern
shall be available as security for repayment of such loan; and

“(iv) all qualifying employer securities acquired by such trust in such
purchase shall be allocated to the accounts of participants in such plan
who are entitled to share in such allocation, and each participant has
a nonforfeitable right, not later than the date such loan is repaid, to
all such qualifying employer securities which are so allocated to the
participant’s account.

“(2) Under regulations which may be prescribed by the Administrator, a trust
may be treated as a qualified employee trust with respect to a small business
concern if—

“(A) the trust is maintained by an employee organization which rep-
resents at least 51 percent of the employees of such concern; and

“(B) such concern maintains a plan—

“(i) which is an employee benefit plan which is designed to invest pri-
marily in qualifying employer securities (as defined in section
4975(e)(8) of the Internal Revenue Code of 1986);

“(i1) which provides that each participant in the plan is entitled to
direct the plan as to the manner in which voting rights under quali-
fying employer securities which are allocated to the account of such
participant are to be exercised with respect to a corporate matter which
(by law or charter) must be decided by a majority vote of the out-
standing common shares voted;

“(ii) which provides that each participant who is entitled to distribu-
tion from the plan has a right, in the case of qualifying employer secu-
rities which are not readily tradable on an established market, to re-
quire that the concern repurchase such securities under a fair valu-
ation formula; and

“(iv) which meets such other requirements (similar to requirements
applicable to employee stock ownership plans as defined in section
4975(e)(7) of such Code) as the Administrator may prescribe; and
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“(C) in the case of a loan guarantee under section 7(a), such organization
enters into an agreement with the Administration which is described in
paragraph (2)(B).

“(d) DEFINITIONS RELATING TO INDIAN TRIBES.—For purposes of this Act:

“(1) INDIAN TRIBE.—The term ‘Indian tribe’ has the meaning given such term
in section 4(e) of the Indian Self-Determination and Education Assistance Act.

“(2) QUALIFIED INDIAN TRIBE.—The term ‘qualified Indian tribe’ means any In-
dian tribe that owns and controls 100 percent of a small business concern, ex-
cept as otherwise provided in section 8.

“(e) STATE; UNITED STATES.—For purposes of this Act, the terms ‘State’ and
‘United States’ include each of the several States, the District of Columbia, the Com-
monwealth of Puerto Rico, the United States Virgin Islands, Guam, American
Samoa, and the Commonwealth of the Northern Mariana Islands.

“(f) CONTRACTING OFFICER.—For purposes of this Act, the term ‘contracting officer’
has the meaning given such term in section 27(f)(5) of the Office of Federal Procure-
ment Policy Act (41 U.S.C. 423(f)(5)).

“(g) SMALL BUSINESS DEVELOPMENT CENTER.—For purposes of this Act, the term
‘small business development center’ means any office that provides any portion of
the services described in section 21 under such section.

“(h) CrReEDIT ELSEWHERE.—For purposes of this Act, the term ‘credit elsewhere’
means the availability of credit from non-Federal sources on reasonable terms and
conditions taking into consideration the prevailing rates and terms in the commu-
nity in or near where the concern transacts business, or the homeowner resides, for
similar purposes and periods of time.

“(1) HOMEOWNERS.—For purposes of this Act, the term ‘homeowners’ includes own-
ers and lessees of residential property and also includes personal property.

“(j) SMALL AGRICULTURAL COOPERATIVE.—For purposes of this Act, the term
‘small agricultural cooperative’ means an association (corporate or otherwise) acting
pursuant to the provisions of the Agricultural Marketing Act (12 U.S.C. 1141j),
whose size does not exceed the size standard established by the Administrator for
other similar agricultural small business concerns. In determining such size, the Ad-
ministrator shall regard the association as a business concern and shall not include
the income or employees of any member shareholder of such cooperative.

“(k) DISASTER.—For purposes of this Act, the term ‘disaster’ means a sudden event
which causes severe damage including floods, hurricanes, tornadoes, earthquakes,
fires, explosions, volcanoes, windstorms, landslides or mudslides, tidal waves, riots,
civil disorders, acts of terrorism, or other catastrophes.

“(1) AGRICULTURAL ENTERPRISES.—For purposes of this Act, the term ‘agricultural
enterprises’ means those businesses engaged in the production of food and fiber,
ranching, and raising of livestock, aquaculture, and all other farming and agricul-
tural related industries.

“(m) SIMPLIFIED ACQUISITION THRESHOLD.—For purposes of this Act, the term
‘simplified acquisition threshold’ has the meaning given such term in section 4(11)
of the Office of Federal Procurement Policy Act (41 U.S.C. 403(11)).

“(n) SMALL BUSINESS CONCERN OWNED AND CONTROLLED BY WOMEN.—For pur-
poses of this Act, the term ‘small business concern owned and controlled by women’
means any small business concern if—

“(1) at least 51 percent of the small business concern is owned by one or more
women or, in the case of any publicly owned business, at least 51 percent of
the stock of which is owned by one or more women; and

“(2) the management and daily business operations of the business are con-
trolled by one or more women.

“(o) DEFINITIONS OF BUNDLING OF CONTRACT REQUIREMENTS AND RELATED
TERMS.—For purposes of this Act:

“(1) BUNDLED CONTRACT.—The term ‘bundled contract’ means a contract that
is entered into to meet requirements that are consolidated in a bundling of con-
tract requirements without regard to its designation by the procuring agency or
whether a study of the effects of the solicitation on civilian or military personnel
has been made.

“(2) BUNDLING OF CONTRACT REQUIREMENTS.—The term ‘bundling of contract
requirements’ means the use of any bundling methodology to satisfy 2 or more
requirements for goods or services, including construction services, that have
previously been provided to, or performed for, the Federal agency under 2 or
more separate contracts lower in cost than the total cost of the contract or order
for which the offers are solicited that is likely to be unsuitable for award to a
small business concern due to—

“(A) the diversity, size, or specialized nature of the elements of the per-
formance specified;

“(B) the aggregate dollar value of the anticipated award;
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“(C) the geographical dispersion of the contract performance sites; or

“é]?é)any combination of the factors described in subparagraphs (A), (B),
an .

“(3) BUNDLING METHODOLOGY.—The term ‘bundling methodology’ means—

“(A) a solicitation to obtain offers for a single contract or a multiple
award contract;

“(B) a solicitation of offers for the issuance of a task or a delivery order
under an existing single or multiple award contract; or

“(C) the creation of any new procurement requirement that permits a con-
solidation of contract requirements.

“(4) SEPARATE SMALLER CONTRACT.—The term ‘separate smaller contract’,
with respect to a bundling of contract requirements, means a contract that has
been performed by 1 or more small business concerns or was suitable for award
to 1 or more small business concerns.

“(p) DEFINITIONS RELATING TO HUBZONES.—For purposes of this Act:

“(1) HISTORICALLY UNDERUTILIZED BUSINESS ZONE.—The term ‘historically un-
derutilized business zone’ means any area located within 1 or more—

“(A) qualified census tracts;

“(B) qualified nonmetropolitan counties;

“(C) lands within the external boundaries of an Indian reservation; or

“(D) redesignated areas.

“(2) HUBZONE.—The term ‘HUBZone’ means a historically underutilized busi-
ness zone.

“(3) HUBZONE SMALL BUSINESS CONCERN.—The term ‘HUBZone small busi-
ness concern’ means—

“(A) a small business concern that is owned and controlled by one or more
persons, each of whom is a United States citizen;

“(B) a small business concern that is—

“{d) an Alaska Native Corporation owned and controlled by Natives
(as determined pursuant to section 29(e)(1) of the Alaska Native Claims
Settlement Act (43 U.S.C. 1626(e)(1))); or

“(i) a direct or indirect subsidiary corporation, joint venture, or part-
nership of an Alaska Native Corporation qualifying pursuant to section
29(e)(1) of the Alaska Native Claims Settlement Act (43 U.S.C.
1626(e)(1)), if that subsidiary, joint venture, or partnership is owned
and controlled by Natives (as determined pursuant to section 29(e)(2))
of the Alaska Native Claims Settlement Act (43 U.S.C. 1626(e)(2)));

“(C) a small business concern—

“@i) that is wholly owned by one or more Indian tribal organizations,
or by a corporation that is wholly owned by one or more Indian tribal
organizations; or

“(i) that is owned in part by one or more Indian tribal organizations,
or by a corporation that is wholly owned by one or more Indian tribal
organizations, if all other owners are either United States citizens or
small business concerns; or

“(D) a small business concern that is—

“(i) wholly owned by a community development corporation that has
received financial assistance under part 1 of subchapter A of the Com-
munity Economic Development Act of 1981 (42 U.S.C. 9805 et seq.); or

“(i1) owned in part by one or more community development corpora-
tions, if all other owners are either United States citizens or small busi-
ness concerns.

“(4) QUALIFIED AREAS.—

“(A) QUALIFIED CENSUS TRACT.—The term ‘qualified census tract’ has the
meaning given that term in section 42(d)(5)(C)(ii) of the Internal Revenue
Code of 1986.

“(B) QUALIFIED NONMETROPOLITAN COUNTY.—The term ‘qualified non-
metropolitan county’ means any county—

“(i) that was not located in a metropolitan statistical area (as defined
in section 143(k)(2)(B) of the Internal Revenue Code of 1986) at the
time of the most recent census taken for purposes of selecting qualified
census tracts under section 42(d)(5)(C)(ii) of such Code; and

“(i1) in which—

“(I) the median household income is less than 80 percent of the
nonmetropolitan State median household income, based on the
most recent data available from the Bureau of the Census of the
Department of Commerce; or

“(II) the unemployment rate is not less than 140 percent of the
Statewide average unemployment rate for the State in which the
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county is located, based on the most recent data available from the
Secretary of Labor.

“(C) REDESIGNATED AREA.—The term ‘redesignated area’ means any cen-
sus tract that ceases to be qualified under subparagraph (A) and any non-
metropolitan county that ceases to be qualified under subparagraph (B), ex-
cept that a census tract or a nonmetropolitan county may be a ‘redesignated
area’ only for the 3-year period following the date on which the census tract
or nonmetropolitan county ceased to be so qualified.

“(5) QUALIFIED HUBZONE SMALL BUSINESS CONCERN.—

“(A) IN GENERAL.—The term ‘qualified HUBZone small business concern’
means any small business concern if the small business concern has cer-
tified in writing to the Administrator (or the Administrator otherwise deter-
mines, based on information submitted to the Administrator by the small
business concern, or based on certification procedures, which shall be estab-
lished by regulation) that—

“(1) it 1s a HUBZone small business concern—

“(I) pursuant to subparagraph (A), (B), or (D) of paragraph (3),
and that its principal office is located in a HUBZone and not fewer
than 35 percent of its employees reside in a HUBZone; or

“(II) pursuant to paragraph (3)(C), and not fewer than 35 percent
of its employees engaged in performing a contract awarded to the
small business concern on the basis of a preference provided under
section 31(b) reside within any Indian reservation governed by one
or more of the Indian tribal organization owners, or reside within
any HUBZone adjoining any such Indian reservation;

“(i1) the small business concern will attempt to maintain the applica-
ble employment percentage under clause (i) during the performance of
any contract awarded to the small business concern on the basis of a
preference provided under section 31(b); and

“(iii) with respect to any subcontract entered into by the small busi-
ness concern pursuant to a contract awarded to the small business con-
cern under section 31, the small business concern will ensure that—

“(I) in the case of a contract for services (except construction), not
less than 50 percent of the cost of contract performance incurred
for personnel will be expended for its employees or for employees
of other HUBZone small business concerns;

“(II) in the case of a contract for procurement of supplies (other
than procurement from a regular dealer in such supplies), not less
than 50 percent of the cost of manufacturing the supplies (not in-
cluding the cost of materials) will be incurred in connection with
the performance of the contract in a HUBZone by 1 or more
HUBZone small business concerns;

“(IIT) it is a small business concern, the majority of which is
owned and controlled by one or more individuals determined by the
Administrator to be economically disadvantaged; and

“(IV) it has received a site visit from a district counsel to verify
its eligibility before first responding to a solicitation from a Federal
agency for goods or services under section 31 and again before first
responding to a solicitation from a Federal agency for goods or
services under section 31 after any change in the primary location
of the concern.

“(B) SITE VISITS BY DISTRICT COUNSEL.—A district counsel, not later than
5 days after conducting any site visit described in subparagraph (A)(ii)(IV),
shall make a written certification to the district director and general coun-
sel regarding the status of the concern as a qualified HUBZone small busi-
ness concern.

“(C) PROVISION OF FALSE INFORMATION.—Such term shall not include any
small business concern if any certification made or information provided by
such concern under subparagraph (A) has been, in accordance with the pro-
cedures established under section 31(c)(1)—

“@i) successfully challenged by an interested party; or
. 1“(ii) otherwise determined by the Administrator to be materially

alse.

“(D) PERCENTAGE ADJUSTMENTS.—The Administrator may utilize a per-
centage other than the percentage specified in subclause (I) or (II) of sub-
paragraph (A)(iii), if the Administrator determines that such action is nec-
essary to reflect conventional industry practices among small business con-
cerns that are below the numerical size standard for businesses in that in-
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dustry category, but under no circumstance shall such adjustment reduce
the percentage below 33 percent.

“(E) CONSTRUCTION AND OTHER CONTRACTS.—The Administrator shall
promulgate final regulations imposing requirements that are similar to
those specified in subclauses (I) and (II) of subparagraph (A)(iii) on con-
tracts for general and specialty construction, and on contracts for any other
industry category that would not otherwise be subject to those require-
ments. The percentage applicable to any such requirement shall be deter-
mined in accordance with subparagraph (D).

“(6) NATIVE AMERICAN SMALL BUSINESS CONCERNS.—

“(A) ALASKA NATIVE CORPORATION.—The term ‘Alaska Native Corporation’
has the same meaning as the term ‘Native Corporation’ in section 3 of the
Alaska Native Claims Settlement Act (43 U.S.C. 1602).

“(B) ALASKA NATIVE VILLAGE.—The term ‘Alaska Native Village’ has the
same meaning as the term ‘Native village’ in section 3 of the Alaska Native
Claims Settlement Act (43 U.S.C. 1602).

“(C) INDIAN RESERVATION.—The term ‘Indian reservation—

“(i) has the same meaning as the term ‘Indian country’ in section
11511 of title 18, United States Code, except that such term does not
include—

“I) any lands that are located within a State in which a tribe
did not exercise governmental jurisdiction on December 21, 2000,
unless that tribe is recognized after that date by either an Act of
Congress or pursuant to regulations of the Secretary of the Inte-
rior; and

“(II) lands taken into trust or acquired by an Indian tribe after
December 21, 2000, if such lands are not located within the exter-
nal boundaries of an Indian reservation or former reservation or
are not contiguous to the lands held in trust or restricted status
on that date of the enactment; and

“(ii) in the State of Oklahoma, means lands that—

“(I) are within the jurisdictional areas of an Oklahoma Indian
tribe (as determined by the Secretary of the Interior); and

“(II) are recognized by the Secretary of the Interior as eligible for
trust land status under part 151 of title 25, Code of Federal Regu-
lations (as in effect on December 21, 2000).

“(D) INDIAN TRIBAL ORGANIZATION.—The term ‘Indian tribal organization’
has the meaning given that term in section 4(1) of the Indian Self-Deter-
mination and Education Assistance Act (25 U.S.C. 4506(1)).

“(q) DEFINITIONS RELATING TO VETERANS.—For purposes of this Act:

“(1) SERVICE-DISABLED VETERAN.—The term ‘service-disabled veteran’ means
a veteran with a disability that is service-connected (as defined in section
101(16) of title 38, United States Code).

“(2) SMALL BUSINESS CONCERN OWNED AND CONTROLLED BY SERVICE-DISABLED
VETERANS.—The term ‘small business concern owned and controlled by service-
disabled veterans’ means a small business concern—

“(A) not less than 51 percent of which is owned by one or more service-
disabled veterans or, in the case of any publicly owned business, not less
than 51 percent of the stock of which is owned by one or more service-dis-
abled veterans; and

“(B) the management and daily business operations of which are con-
trolled by one or more service-disabled veterans or, in the case of a veteran
with permanent and severe disability, the spouse or permanent caregiver
of such veteran.

“(3) SMALL BUSINESS CONCERN OWNED AND CONTROLLED BY VETERANS.—The
term ‘small business concern owned and controlled by veterans’ means a small
business concern—

“(A) not less than 51 percent of which is owned by one or more veterans
or, in the case of any publicly owned business, not less than 51 percent of
the stock of which is owned by one or more veterans; and

“(B) the management and daily business operations of which are con-
trolled by one or more veterans.

“(4) VETERAN.—The term ‘veteran’ has the meaning given the term in section
101(2) of title 38, United States Code.

“(r) SMALL MANUFACTURER.—For purposes of this Act, the term ‘small manufac-
turer’ means any small business concern if—

“(1) the primary business of the concern is classified in sector 31, 32, or 33
of the North American Industrial Classification System; and
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S “(2) all of its facilities that are used for production are located in the United
tates.

“(s) SMALL BUSINESS LENDING COMPANY.—For purposes of this Act, the term
‘small business lending company’ means a business concern that is authorized by
the Administrator to make loans pursuant to section 7(a) and whose lending activi-
ties are not subject to regulation by any Federal or State regulatory agency.

“(t) NON-FEDERALLY REGULATED SBA LENDERS.—For purposes of this Act, the
term ‘Non-Federally regulated SBA lenders’ means a business concern if—

“(1) such concern is authorized by the Administrator to make loans under sec-
tion 7;

“(2) such concern is subject to regulation by a State; and

“(3) the lending activities of such concern are not regulated by any Federal
banking authority.

“(u) PROCUREMENT CENTER REPRESENTATIVE.—For purposes of this Act, the term
‘procurement center representative’ means an employee of the Administration whose
sole responsibility is to perform the functions referred to in section 15(1).

“(v) COMMERCIAL MARKETING REPRESENTATIVE.—For purposes of this Act, the
term ‘commercial marketing representative’ means an employee of the Administra-
tion whose sole responsibility is to perform the functions referred to in section 8(d).

“(w) TEAM.—For purposes of this Act, the term ‘team’ means two or more small
business concerns who respond together to a solicitation, as one entity, for the pur-
poses of providing goods or services to a Federal agency. A team shall be considered
a small l’c’)usiness concern provided that each member of the team is a small business
concern.”.

SEC. 204. SMALL BUSINESS ADMINISTRATION.

(a) IN GENERAL.—Section 4 of the Small Business Act (15 U.S.C. 633) is amended
to read as follows:

“SEC. 4. SMALL BUSINESS ADMINISTRATION.

“(a) ESTABLISHMENT.—In order to carry out the policies of this Act and the Small
Business Investment Act of 1958, there is an agency known as the ‘Small Business
Administration’ (also referred to in this Act as the Administration), which Adminis-
tration shall be under the general direction and supervision of the President and
shall not be affiliated with or be within any other agency or department of the Fed-
eral Government. The principal office of the Administration shall be located in the
District of Columbia.

“(b) APPOINTMENT OF ADMINISTRATOR AND DEPUTY ADMINISTRATOR.—

“(1) ADMINISTRATOR.—The management of the Administration shall be vested
in an Administrator who shall be appointed from civilian life by the President,
by and with the advice and consent of the Senate, and who shall be a person
of outstanding qualifications known to be familiar and sympathetic with the
needs and problems of small business concerns. The Administrator shall not en-
gage in any other business, vocation, or employment other than that of serving
as Administrator.

“(2) DEPUTY ADMINISTRATOR.—The President shall appoint, by and with the
advice and consent of the Senate, a Deputy Administrator, whose principal
function shall be to assist the Administrator in the daily management of the
Administration.

“(c) POWERS OF THE ADMINISTRATOR.—

“(1) USE OF SEAL.—The Administrator may adopt, alter, and use a seal, which
shall be judicially noticed.

“(2) SUE AND BE SUED.—The Administrator may sue and be sued in any court
of record of a State having general jurisdiction, or in any United States district
court, and jurisdiction is conferred upon such district court to determine such
controversies without regard to the amount in controversy; but no attachment,
garnishment, or other similar process, mesne or final, shall be issued against
the Administrator or his property.

“(3) RULES AND REGULATIONS.—The Administrator may make such rules and
regulations as he deems necessary to carry out this Act and the Small Business
Investment Act of 1958 (15 U.S.C. 661 et seq.). Any such rules or regulations,
other than those relating to agency management or personnel, shall be issued
pursuant to section 553(b) of title 5, United States Code.

“(4) FACILITIES AND STAFF OF FEDERAL AGENCIES.—Upon request of the Ad-
ministrator, the head of any Federal department or agency may provide, on a
reimbursable or nonreimbursable basis, information, services, facilities (includ-
ing any field service thereof), or any of the personnel of that department or
agency to the Administrator to assist in carrying out this Act and the Small
Business Investment Act of 1958.

“(5) INVESTIGATIONS; SUBPOENAS.—
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“(A) INVESTIGATIONS.—The Administrator may make such investigations
as the Administrator deems necessary to determine whether a recipient of
or participant in any assistance under this Act or any other person has en-
gaged, or is about to engage, in any acts or practices which constitute, or
will constitute, a violation of any provision of this Act, or of any rule or reg-
ulation under this Act, or of any order issued under this Act.

“(B) STATEMENTS.—The Administrator shall permit any person to file
with it a statement in writing, under oath or otherwise as the Adminis-
trator shall determine, as to all the facts and circumstances concerning the
matter to be investigated.

“(C) SUBPOENAS.—For the purpose of any investigation, the Adminis-
trator may administer oaths and affirmations, subpoena witnesses, compel
their attendance, take evidence, and require the production of any books,
papers, and documents which are relevant to the inquiry. Such attendance
of witnesses and the production of any such records may be required from
any place in the United States.

“(D) CONTEMPT PROCEEDINGS.—In case of contumacy by, or refusal to
obey a subpoena issued to, any person, including a recipient or participant,
the Administrator may invoke the aid of any court of the United States
within the jurisdiction of which such investigation or proceeding is carried
on, or where such person resides or carries on business, in requiring the
attendance and testimony of witnesses and the production of books, papers,
and documents; and such court may issue an order requiring such person
to appear before the Administrator, there to produce records, if so ordered,
or to give testimony touching the matter under investigation. Any failure
to obey such order of the court may be punished by such court as a con-
tempt thereof. All process in any such case may be served in the judicial
district whereof such person is an inhabitant or wherever he may be found.

“(6) GIFTS.—

“(A) IN GENERAL.—The Administrator may solicit, accept, hold, admin-
ister, and utilize gifts, devises, bequests, cash, and temporary use of prop-
erty, both real and personal, and donations of personal services for the pur-
pose of aiding or facilitating the Administrator in providing training to per-
sons, employees, small business concerns and small manufacturers, and
technical assistance to small business concerns and small manufacturers.

“(B) AupITS.—Any such gifts, devises, or bequests of property shall be
held in a separate account and shall be subject to quarterly audits by the
Inspector General of the Administration who shall report quarterly to the
Congress on the Administrator’s use of such gifts, bequests, devises, and do-
nations of personal services including an assessment of whether such gifts,
bequests, devises, and personal services have advanced the purposes of this
Act.

“(C) AUTHORITY TO CHARGE FEES.—Notwithstanding any other provision
of this Act, the Administrator is authorized to charge nominal fees to
attendees in order to cover costs for any event or publication produced pur-
suant to subparagraph (A).

“(D) CONFLICTS OF INTEREST.—No employee of the Administration may
accept or solicit any gift, bequest, devise, or donation of personal services
if such acceptance or solicitation would, in the opinion of the General Coun-
sel, create a conflict of interest.

“(E) ACCEPTANCE OF SERVICES AND FACILITIES FOR DISASTER LOAN PRO-
GRAM.—The Administrator may accept the services and facilities of Federal,
State, and local agencies and groups, both public and private, and utilize
such gratuitous services and facilities as may, from time to time, be nec-
essary, to further the objectives of section 7(b). Subparagraph (B) shall not
apply to any services or facilities accepted under this subparagraph.

“(7) CO-SPONSORSHIP OF EVENTS.—

“(A) AUTHORIZATION.—The Administrator, after consultation with the
General Counsel, may permit any eligible donor of any gift, bequest, devise,
or donation of personal services to be a named cosponsor of any event con-
ducted by the Administrator or any publication of the Administrator.

“(B) ELIGIBLE DONOR.—For purposes of this paragraph, the term ‘eligible
donor’ means, with respect to any event or publication, any donor if such
donor provides, directly or in-kind, at least 50 percent of the cost of such
event or publication, provided further that any such co-sponsorship must be
approved by an Associate Administrator, after consultation with the Gen-
eral Counsel.
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“(C) LIMITED DELEGATION.—The Administrator may not delegate the au-
thority described in subparagraph (A) except to the Deputy Administrator
or any Associate Administrator.

“(D) REPORT TO CONGRESS.—The Inspector General of the Administration
shall report semi-annually to Congress on the Administrator’s use of co-
sponsorship. Such report shall include the Inspector General’s assessment
of whether such co-sponsorships have advanced the purposes of this Act.

“(d) OTHER PROVISIONS.—

“(1) REQUIREMENTS FOR ASSISTANCE.—No loan shall be made or equipment,
facilities, or services furnished by the Administrator under this Act to any busi-
ness concern unless the owners, partners, or officers of such business concern—

“(A) certify to the Administrator the names of any attorneys, agents, or
other persons engaged by or on behalf of such business concern for the pur-
pose of expediting applications made to the Administrator for assistance of
any sort, and the fees paid or to be paid to any such persons;

“(B) execute an agreement binding any such business concern for a period
of two years after any assistance is rendered by the Administrator to such
business concern, to refrain from employing, tendering any office or employ-
ment to, or retaining for professional services, any person who, on the date
such assistance or any part thereof was rendered, or within one year prior
thereto, shall have served as an officer, attorney, agent, or employee of the
Administration occupying a position or engaging in activities which the Ad-
ministrator shall have determined involve discretion with respect to the
granting of assistance under this Act; and

“(C) furnish the names of lending institutions to which such business con-
cern has applied for loans together with dates, amounts, terms, and proof
of refusal.

“(2) AUTHORITY RELATING TO TRANSFER OF FUNCTIONS.—The President may
transfer to the Administrator any functions, powers, and duties of any depart-
ment or agency which relate primarily to small business problems. In connec-
tion with any such transfer, the President may provide for appropriate transfers
of records, property, necessary personnel, and unexpended balances of appro-
priations and other funds available to the department or agency from which the
transfer is made.

“(3) FAIR CHARGES.—To the fullest extent the Administrator deems prac-
ticable, he shall make a fair charge for the use of Government-owned property
and make and let contracts on a basis that will result in a recovery of the direct
costs incurred by the Administrator.

“(4) NON-DUPLICATION.—The Administrator shall not duplicate the work or
activity of any other department or agency of the Federal Government. Nothing
contained in this Act shall be construed to authorize any such duplication un-
less such work or activity is expressly provided for in this Act. If loan applica-
tions are being refused or loans denied by such other department or agency re-
sponsible for such work or activity due to administrative withholding from obli-
gation or withholding from apportionment, or due to administratively declared
moratorium, then, for purposes of this section, no duplication shall be deemed
to have occurred.

“(5) PREPAYMENT OF RENTALS.—Subsections (a) and (b) of section 3324 of title
31, United States Code, shall not apply to prepayments of rentals made by the
Administration on safety deposit boxes used by the Administration for the safe-
guarding of instruments held as security for loans or for the safeguarding of
other documents.

“(6) NONDISCRIMINATION.—In carrying out this Act and the Small Business
Investment Act of 1958, the Administrator shall not discriminate on the basis
of sex or marital status against any person or small business concern applying
for or receiving assistance from the Administrator.

“(7) GROUPS RECEIVING SPECIAL CONSIDERATION.—In providing assistance
under this Act and the Small Business Investment Act of 1958, the Adminis-
trator shall give special consideration to—

“(A) veterans of the Armed Forces of the United States and their sur-
vivors or dependents; and

“(B) small manufacturers.

“(8) UNLAWFUL RESIDENTS.—None of the funds made available pursuant to
this Act may be used to provide any direct benefit or assistance to any indi-
vidual in the United States if the Administrator or the official to which the
funds are made available receives notification that the individual is not lawfully
within the United States.

“(9) OBSCENE PRODUCTS AND SERVICES.—The Administrator is prohibited from
providing any financial or other assistance to any business concern or other per-
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son engaged in the production or distribution of any product or service that has
been determined to be obscene by a court of competent jurisdiction.
“(10) ECONOMIC DATABASE; INDICES AND REPORTS.—The Administrator shall—

“(A) establish and maintain an external small business economic data
base for the purpose of providing the Congress and the President informa-
tion on the economic condition and the expansion or contraction of the
small business sector;

“(B) publish on a regular basis national small business economic indices
and, to the extent feasible, regional small business economic indices, which
shall include data on—

“(i) employment, layoffs, and new hires;

“(i1) number of business establishments and the types of such estab-
lishments such as sole proprietorships, corporations, and partnerships;

“(iil) number of business formations and failures;

“(iv) sales and new orders;

“(v) back orders;

“(vi) investment in plant and equipment;

“(vii) changes in inventory and rate of inventory turnover;

“(viii) sources and amounts of capital investment, including debt, eqg-
uity, and internally generated funds;

“(ix) debt to equity ratios;

“(x) exports;

“(xi) number and dollar amount of mergers and acquisitions by size
of acquiring and acquired firm; and

“(xii) concentration ratios; and

“(C) in consultation with the Chief Counsel for Advocacy, publish annu-
ally a report giving a comparative analysis and interpretation of the histor-
ical trends of the small business sector as reflected by the data acquired
pursuant to subparagraph (A).”.

(b) RELATED REPEALS.—
(1) Section 13 of the Small Business Act (15 U.S.C. 642) is amended to read
as follows:

“SEC. 13. [RESERVED ].”.

(2) Section 14 of the Small Business Act (15 U.S.C. 643) is amended to read
as follows:

“SEC. 14. [RESERVED ].”.

(3) Section 18 of the Small Business Act (15 U.S.C. 647) is amended to read
as follows:

“SEC. 18. [RESERVED |.”.
SEC. 205. FINANCIAL MANAGEMENT.

(a) IN GENERAL.—Section 5 of the Small Business Act (15 U.S.C. 634) is amended
to read as follows:

“SEC. 5. FINANCIAL MANAGEMENT.

“(a) ACCOUNTS.—

“(1) IN GENERAL.—AII repayments of loans, debentures, payments of interest
and other receipts arising out of transactions heretofore or hereafter entered
into by the Administrator shall be deposited into appropriate accounts and
funds as determined by the Administrator.

“(2) REPORT AND BUDGET.—The Administrator shall submit to the Committees
on Appropriations, the Committee on Small Business and Entrepreneurship of
the Senate, and the Committee on Small Business of the House of Representa-
tives, as soon as possible after the beginning of each calendar quarter a full and
complete report on the status of each of the accounts and funds referred to in
paragraph (1). Business-type budgets for each of the accounts and funds re-
ferred to in paragraph (1) shall be prepared, transmitted to the Committees on
Appropriations, the Committee on Small Business and Entrepreneurship of the
Senate, and the Committee on Small Business of the House of Representatives,
and considered, and enacted in the manner prescribed for wholly owned Govern-
ment corporations under sections 9103 and 9104 of title 31, United States Code.

“(3) ISSUANCE OF NOTES.—

“(A) IssUANCE.—The Administrator may issue notes to the Secretary of
the Treasury for the purpose of obtaining funds necessary for discharging
obligations under the accounts and funds referred to in paragraph (1) and
for authorized expenditures out of the accounts and funds.

“(B) ForM.—The notes authorized by this paragraph shall be in such
form and denominations and have such maturities and be subject to such
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terms and conditions as may be prescribed by the Administrator with the
approval of the Secretary of the Treasury.

“(C) INTEREST RATE.—Such notes shall bear interest at a rate fixed by the
Secretary of the Treasury, taking into consideration the current average
market yield of outstanding marketable obligations of the United States
having maturities comparable to the notes issued by the Administrator
under this paragraph.

“(D) PURCHASE BY TREASURY.—The Secretary of the Treasury shall pur-
chase any notes of the Administration issued under subparagraph (A). For
purposes of purchasing such notes, the Secretary of the Treasury may use
as a public debt transaction the proceeds from the sale of any securities
issued under chapter 31 of title 31, United States Code. The purposes for
which such securities may be issued under such chapter are extended to in-
clude the purchase of notes issued by the Administrator under subpara-
graph (A). All redemptions, purchases, and sales by the Secretary of the
Treasury of such notes shall be treated as public debt transactions of the
United States.

“(4) PAYMENTS TO TREASURY.—

“(A) EXCESS FUNDS.—Moneys in any account or fund referred to in para-
graph (1) which are not needed for current operations shall remain in such
account or fund and shall be available solely to carry out the provisions and
purposes of programs operated from such account or fund pursuant to law
as provided in appropriations Acts.

“(B) AcTUAL INTEREST.—Following the close of each fiscal year, the Ad-
ministrator shall pay into the miscellaneous receipts of the United States
Treasury the actual interest that the Administrator collects during that fis-
cal year on all financings made under this Act.

“(C) OTHER INTEREST.—Except on those loan disbursements on which in-
terest is paid under subparagraph (B), the Administrator shall pay into
miscellaneous receipts of the Treasury, following the close of each fiscal
year, interest received by the Administration on financing functions per-
formed under this Act and titles III and V of the Small Business Invest-
ment Act of 1958 if the capital used to perform such functions originated
from appropriated funds. Such payments shall be treated by the Depart-
ment of the Treasury as interest income, not as retirement of indebtedness.

“(5) CONTRIBUTIONS TO EMPLOYEES COMPENSATION FUND.—The Administrator
shall contribute to the employee’s compensation fund, on the basis of annual bil-
lings as determined by the Secretary of Labor, for the benefit payments made
from such fund on account of employees engaged in carrying out functions fi-
nanced by the accounts and funds referred to in paragraph (1). The annual bil-
lings shall also include a statement of the fair portion of the cost of the adminis-
tration of such funds, which shall be paid by the Administrator into the Treas-
ury as miscellaneous receipts.

“(6) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appro-
priated, in any fiscal year, such sums as may be necessary for losses and inter-
est subsidies incurred by the accounts and funds referred to in paragraph (1)
and not previously reimbursed. All borrowing authority contained in this sub-
section shall be effective only to such extent or in such amounts as are provided
in advance in appropriation Acts.

“(b) FINANCIAL MANAGEMENT POWERS.—

“(1) SALE OF FINANCINGS, ETC.—

“(A) IN GENERAL.—The Administrator, under regulations prescribed by
him and codified in the Code of Federal Regulations, may assign or sell at
public or private sale, or otherwise dispose of for cash or credit, in his dis-
cretion and upon such terms and conditions and for such consideration as
he shall determine to be reasonable, any evidence of debt, contract, claim,
personal property, or security assigned to or held by him in connection with
the payment of loans granted under this Act, and to collect or compromise
all obligations assigned to or held by him and all legal or equitable rights
accruing to him in connection with the payment of such loans until such
time as such obligations may be referred to the Attorney General for suit
or collection.

“(B) LiMITATION.—Notwithstanding subparagraph (A), the Administrator
shall not sell any portion of the Administration’s interest in, or the rights
of the Administration with respect to, any loan made directly or through
immediate participation under section 7(b), including by direct sale,
through the sale of loan participations, or by including such loan in a pool
of assets for the purpose of selling asset-backed securities during—
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“@i) the 3-year period beginning on the date that such loan was origi-
nated; and
“(i1) the 3-month period beginning at the end of such 3-year period

if, at any time during the 3-month period ending at the end of such 3-

year period, the Administrator was engaged in negotiations with the

borrower for the purpose of substantially altering the terms of such
loan.

“(2) USE OF FEDERAL RESERVE DEPOSITORIES.—AIll moneys of the Adminis-
trator not otherwise employed may be deposited with the Treasury of the
United States subject to check by authority of the Administrator. The Federal
Reserve banks are authorized and directed to act as depositaries, custodians,
and fiscal agents for the Administrator in the general performance of its powers
conferred by this Act. Any banks insured by the Federal Deposit Insurance Cor-
poration, when designated by the Secretary of the Treasury, shall act as
custodians and financial agents for the Administrator. Each Federal Reserve
bank, when designated by the Administrator as fiscal agent for the Adminis-
trator, shall be entitled to be reimbursed for all expenses incurred as such fiscal
agent.

“(3) REAL PROPERTY.—

“(A) CONVEYANCE.—The Administrator may convey and execute in the
name of the Administration deeds of conveyance, deeds of release, assign-
ments and satisfactions of mortgages, and any other written instrument re-
lating to real property or any interest therein acquired by the Adminis-
trator pursuant to the provisions of this Act. Such authority may be exer-
cised by the Administrator or by any officer or agent appointed by him
without the execution of any express delegation of power or power of attor-
ney.

“(B) OTHER AUTHORITY.—The Administrator may deal with, complete,
renovate, improve, modernize, insure, or rent, or sell for cash or credit upon
such terms and conditions and for such consideration as the Administrator
shall determine to be reasonable, any real property conveyed to or other-
wise acquired by him in connection with the payment of loans granted
under this Act.

“(4) COLLECTIONS.—The Administrator may pursue to final collection, by way
of compromise or otherwise, all claims against third parties assigned to the Ad-
ministrator in connection with loans made by him, including by obtaining defi-
ciency judgments or otherwise in the case of mortgages assigned to the Admin-
istrator.

“(5) ACQUISITION OF PROPERTY.—The Administrator may acquire, in any law-
ful manner, any property (real, personal, or mixed, tangible or intangible),
whenever deemed necessary or appropriate to the conduct of the activities au-
thorized in subsection (a) or (b) of section 7.

“(6) POWER OF ATTORNEY.—Nothing in this section shall prevent the Adminis-
trator from delegating any authority provided under this section by power of at-
torney to any officer or agent he may appoint.

“(c) SALE OF GUARANTEED LOANS BY LENDERS.—

“(1) IN GENERAL.—The guaranteed portion of any loan made pursuant to this
Act may be sold by the lender, and by any subsequent holder, consistent with
regulations on such sales as the Administrator shall establish, subject to the fol-
lowing limitations:

“(A) Prior to the approval of the sale, or upon any subsequent sale, of any
loan guaranteed by the Administrator, if the lender certifies that such loan
has been properly closed and that the lender has substantially complied
with the provisions of the guarantee agreement and the regulations of the
Administrator, the Administrator shall review and approve only materials
not previously approved.

“(B) All fees due the Administrator on a guaranteed loan shall have been
paid in full prior to any sale.

“(C) Each loan, except each loan made under section 7(a)(14), shall have
been fully disbursed to the borrower prior to any sale.

“(2) TREATMENT IN SECONDARY MARKET.—After a loan is sold in the secondary
market, the lender shall remain obligated under its guarantee agreement with
the Administrator, and shall continue to service the loan in a manner consistent
with the terms and conditions of such agreement.

“(3) PROCEDURES.—The Administrator shall develop such procedures as are
necessary for:

“(A) The facilitation, administration, and promotion of secondary market
operations.
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“(B) Assessing the increase of small business access to capital at reason-
able rates and terms as a result of secondary market operations.

“(4) CERTAIN REGULATIONS REQUIRED.—The unguaranteed portion of any loan
made under section 7(a) shall not be sold unless a final regulation promulgated
by the Administrator is in effect that applies uniformly to both depository insti-
tutions and other lenders and sets forth the terms and conditions under which
such sales can be permitted, including maintenance of appropriate reserve re-
quirements and other safeguards to protect the safety and soundness of the pro-

ram.

“(5) PREPAYMENTS.—Nothing in this subsection or subsection (d) shall be in-
terpreted to impede or extinguish the right of the borrower or the successor in
interest to such borrower to prepay (in whole or in part) any loan made pursu-
ant to section 7(a), the guaranteed portion of which may be included in such
trust or pool, or to impede or extinguish the rights of any party pursuant to
subsection (f)(3).

“(d) IssUANCE OF TRUST CERTIFICATES.—

“(1) IN GENERAL.—The Administrator may issue trust certificates representing
ownership of all or a fractional part of the guaranteed portion of one or more
loans which have been guaranteed by the Administration under this Act, or
under section 502 of the Small Business Investment Act of 1958. Such trust cer-
tificates shall be based on and backed by a trust or pool approved by the Ad-
ministrator and composed solely of the entire guaranteed portion of such loans.

“(2) GUARANTEE.—

“(A) AUTHORIZATION.—The Administrator is authorized, upon such terms
and conditions as are deemed appropriate, to guarantee the timely payment
of the principal of and interest on trust certificates issued by the Adminis-
trator or its agent for purposes of this subsection. Such guarantee shall be
limited to the extent of principal and interest on the guaranteed portions
of loans which compose the trust or pool. The full faith and credit of the
United States is pledged to the payment of all amounts which may be re-
quired to be paid under any guarantee of such trust certificates issued by
the Administrator or its agent pursuant to this subsection.

“(B) PREPAYMENT.—In the event that a loan in such trust or pool is pre-
paid, either voluntarily or in the event of default, the guarantee of timely
payment of principal and interest on the trust certificates shall be reduced
in proportion to the amount of principal and interest such prepaid loan rep-
resents in the trust or pool.

“(C) INTEREST; REDEMPTION.—Interest on prepaid or defaulted loans shall
accrue and be guaranteed by the Administrator only through the date of
payment on the guarantee. During the term of the trust certificate, it may
be called for redemption due to prepayment or default of all loans consti-
tuting the pool.

“3) FEES.—

“(A) IN GENERAL.—The Administrator may collect a fee for any loan guar-
antee sold into the secondary market under subsection (¢) in an amount
equal to not more than 50 percent of the portion of the sale price that ex-
ceeds 110 percent of the outstanding principal amount of the portion of the
loan guaranteed by the Administrator.

“(B) COLLECTION.—Any such fee imposed by the Administrator shall be
collected by the Administrator or by the agent which carries out on behalf
of the Administrator the central registration functions required by sub-
section (e) and shall be paid to the Administrator and used solely to reduce
the subsidy on loans guaranteed under section 7(a). Any such fee shall not
be charged to the borrower whose loan is guaranteed. Nothing in this para-
graph shall preclude any agent of the Administrator from collecting a fee
approved by the Administrator for the functions described in subsection (e).

“(C) LATE FEES.—The Administrator is authorized to impose and collect,
either directly or through a fiscal and transfer agent, a reasonable penalty
on late payments of the fee authorized under subparagraph (A) in an
amount not to exceed 5 percent of such fee per month plus interest.

“(4) SUBROGATION.—In the event the Administrator pays a claim under a
guarantee issued under this subsection, it shall be subrogated fully to the rights
satisfied by such payment.

“(5) LAwWS SUPERSEDED.—No federal, state, or local law, shall preclude or limit
the exercise by the Administrator of its ownership rights in the portions of loans
constituting the trust or pool against which the trust certificates are issued.

“(e) CENTRAL REGISTRY OF LOANS AND TRUST CERTIFICATES.—

“(1) EsTABLISHMENT.—Upon the adoption of final rules and regulations, the

Administrator shall—
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“(A) provide for a central registration of all loans and trust certificates
sold pursuant to subsections (c) and (d);

“(B) contract with an agent to carry out on behalf of the Administrator
the central registration functions of this subsection and the issuance of
trust certificates to facilitate pooling;

“(C) prior to any sale, require the seller to disclose to a purchaser of the
guaranteed portion of a loan guaranteed under this Act, and to the pur-
chaser of a trust certificate issued pursuant to subsection (d), information
on the terms, conditions, and yield of such instrument; and

“(D) have the authority to regulate brokers and dealers in guaranteed
loans and trust certificates sold pursuant to subsections (c) and (d).

“(2) BONDING REQUIREMENT.—The agent referred to in paragraph (1)(B) shall
provide a fidelity bond or insurance in such amounts as the Administrator de-
termines to be necessary to fully protect the interest of the Government.

“(3) SELLER.—For purposes of this subsection, the term ‘seller’, with respect
to the sale of any loan, does not include the entity which made the loan or any
individual or entity which sells three or fewer guaranteed loans per year.

“(4) BOOK-ENTRY SYSTEM.—Nothing in this subsection shall prohibit the utili-
zation of a book-entry or other electronic form of registration for trust certifi-
cates. The Administrator may, with the consent of the Secretary of the Treas-
ury, use the book-entry system of the Federal Reserve System.

“(5) AGENT FEES.—The Administrator may compensate an agent described in
paragraph (1)(B) through transaction and servicing fees charged to program
users and through interest earnings on payments under the agent’s control.

“(f) OTHER SPECIAL RULES AND AUTHORITIES RELATED TO LOAN PROGRAMS.—

“(1) IN GENERAL.—The Administrator may take any and all actions (including
the procurement of the services of attorneys by contract in any office where an
attorney or attorneys are not or cannot be economically employed full time to
render such services) when he determines such actions are necessary or desir-
able in making, servicing, compromising, modifying, liquidating, or otherwise
dealing with or realizing on loans made under the provisions of this Act. With
respect to deferred participation loans, the Administrator may, in the discretion
of and pursuant to regulations promulgated by the Administrator, authorize
participating lending institutions to take actions relating to loan servicing on
behalf of the Administrator, including determining eligibility and creditworthi-
ness and loan monitoring, collection, and liquidation.

“(2) FEES.—The Administrator may impose, retain, and use only those fees
which are specifically authorized by law or which are in effect on September 30,
1994, and in the amounts and at the rates in effect on such date, except that
the Administrator may, subject to approval in appropriations Acts, impose, re-
tain, and utilize, additional fees—

“(A) not to exceed $100 for each loan servicing action (other than a loan
assumption) requested after disbursement of the loan, including any substi-
tution of collateral, release or substitution of a guarantor, reamortization,
or similar action;

“B) not to exceed $300 for loan assumptions;

“(C) not to exceed 1 percent of the amount of requested financings under
title III of the Small Business Investment Act of 1958 for which the appli-
cant requests a commitment from the Administrator for funding during the
following year;

“(D) to recover the direct, incremental cost involved in the production and
dissemination of compilations of information produced by the Administrator
under the authority of this Act and the Small Business Investment Act of
1958; and

“(E) collect, retain and utilize, subject to approval in appropriations Acts,
any amounts collected by fiscal transfer agents and not used by such agent
as payment of the cost of loan pooling or debenture servicing operations, ex-
cept that amounts collected under this subsection shall be utilized solely to
facilitate the administration of the program that generated the excess
amounts.

“(3) POWER TO UNDERTAKE AND SUSPEND LOANS.—

“(A) IN GENERAL.—Subject to the requirements and conditions contained
in this paragraph, upon application by a small business concern which is
the recipient of a loan made under this Act, the Administrator may under-
take the small business concern’s obligation to make the required payments
under such loan or may suspend such obligation if the loan was a direct
loan made by the Administrator. While such payments are being made by
the Administrator pursuant to the undertaking of such obligation or while
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such obligation is suspended, no such payment with respect to the loan may
be required from the small business concern.

“(B) REQUIREMENTS.—The Administrator may undertake or suspend for
a period of not to exceed 5 years any small business concern’s obligation
under this paragraph only if—

“(i) without such undertaking or suspension of the obligation, the
small business concern would, in the sole discretion of the Adminis-
trator, become insolvent or remain insolvent;

“(i1) with the undertaking or suspension of the obligation, the small
business concern would, in the sole discretion of the Administrator, be-
come or remain a viable small business concern; and

“(iii) the small business concern executes an agreement in writing
satisfactory to the Administrator as provided by subparagraph (D) and
takes such actions as are required under subparagraph (E).

“(C) EXTENSION OF MATURITY.—Notwithstanding the provisions of sec-
tions 7(a)(10) and 7(i)(1), the Administrator may extend the maturity of any
loan on which the Administrator undertakes or suspends the obligation pur-
suant to this paragraph for a corresponding period of time.

“(D) AGREEMENT.—Prior to the undertaking or suspension by the Admin-
istrator of any small business concern’s obligation under this subsection,
the Administrator, consistent with the purposes sought to be achieved
under this paragraph, shall require the small business concern to agree in
writing to repay to it the aggregate amount of the payments which were
required under the loan during the period for which such obligation was un-
dertaken or suspended, either—

“(i) by periodic payments not less in amount or less frequently falling
due than those which were due under the loan during such period;

“(i1) pursuant to a repayment schedule agreed upon by the Adminis-
trator and the small business concern; or
( ;‘(iii) by a combination of the payments described in clauses (i) and
ii).

“(E) SECURITY; OTHER ACTIONS.—The Administrator shall, prior to the un-
dertaking or suspension of the obligation, take such action, and require the
small business concern to take such action as the Administrator deems ap-
propriate in the circumstances, including the provision of such security as
the Administrator deems necessary or appropriate to insure that the rights
and interests of the lender (Administration or participant) will be safe-
guarded adequately during and after the period in which such obligation is
so undertaken or suspended.

“(F) REQUIRED PAYMENTS.—For purposes of this paragraph, the term ‘re-
quired payments’ means, with respect to any loan, payments of principal
and interest under the loan.

“(4) INTEREST RATE ON DEFERRED PARTICIPATION SHARE.—Upon purchase by
the Administrator of any deferred participation entered into under section 7, the
Administrator may continue to charge a rate of interest not to exceed that ini-
tially charged by the participating institution on the amount so purchased for
the remaining term of the indebtedness.

“(5) SUBORDINATION TO CERTAIN STATE TAX LIENS.—Any interest held by the
Administrator in property, as security for a loan, shall be subordinate to any
lien on such property for taxes due on the property to a State, or political sub-
division thereof, in any case where such lien would, under applicable State law,
be superior to such interest if such interest were held by any party other than
the United States.

“(g) RISK MANAGEMENT DATABASE.—

“(1) ESTABLISHMENT.—The Administrator shall maintain, within the manage-
ment system for the loan programs authorized by subsections (a) and (b) of sec-
tion 7 and title V of the Small Business Investment Act of 1958, a management
information system that will generate a database capable of providing timely
and accurate information in order to identify loan underwriting, collections, re-
covery, and liquidation problems.

“(2) CoNTENTS.—In addition to such other information as the Administrator
considers appropriate, the database established under this subsection shall,
with respect to each loan program described in paragraph (1), include informa-
tion relating to—

“(A) the identity of the institution making the guaranteed loan or issuing
the debenture;

“(B) the identity of the borrower;

“(C) the total dollar amount of the loan or debenture;

“(D) the total dollar amount of government exposure in each loan;
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“(E) the district of the Administration in which the borrower has its prin-
cipal office;

“(F) the principal line of business of the borrower, as identified by North
American Industrial Classification System Code;

“(G) the delinquency rate for each program (including number of in-
stances and days overdue);

“(H) the number and amount of repurchases, losses, and recoveries in
each program;

“(I) the number of deferrals or forbearances in each program (including
days and number of instances);

“(J) comparisons on the basis of loan program, lender, Administration dis-
trict and region, for all the data elements maintained; and

“(K) underwriting characteristics of each loan that has entered into de-
fault, including term, amount and type of collateral, loan-to-value and other
actual and projected ratios, line of business, credit history, and type of
loan.”.

(b) RELATED REPEAL.—Section 17 of the Small Business Act (15 U.S.C. 646) is
amended to read as follows:

“SEC. 17. [RESERVED ].”.
SEC. 206. ORGANIZATION AND STAFF.

(a) IN GENERAL.—Section 6 of the Small Business Act (15 U.S.C. 635) is amended
to read as follows:

“SEC. 6. ORGANIZATION AND STAFF.

“(a) GENERAL ORGANIZATIONAL AUTHORITY.—

“(1) OrFICES.—Except as otherwise provided in this Act, the Administrator
may create subsidiary offices in the Administration to carry out this Act and
the Small Business Investment Act of 1958.

“(2) EMPLOYEES.—The Administrator may, in accordance with applicable pro-
visions of title 5, United States Code, select, employ, appoint, and fix the com-
pensation of such officers, employees, attorneys, and agents as shall be nec-
essary to carry out this Act and the Small Business Investment Act of 1958.

“(b) ASSOCIATE ADMINISTRATORS.—The Administrator shall only appoint the fol-
lowing Associate Administrators:

“(1) The Associate Administrator for Capital Access, who shall be appointed
from civilian life and have a minimum of five years experience in providing in-
vestment or banking services to businesses.

“(2) The Associate Administrator for Government Contracting and Minority
Small Business Opportunities, who shall have a minimum of five years of expe-
rience in Federal procurement.

“(3) The Associate Administrator for Enterprise Outreach and Training, who
shall have a minimum of five years experience in community-based outreach
programs.

“(4) The Associate Administrator for Administration and Management, who
shall act as the Chief Operating Officer for the Administration and who shall
oversee the activities of the regional administrators.

“(c) ESTABLISHMENT OF CERTAIN OFFICES.—There are in the Administration the
following offices:

“(1) The Office of Minority Small Business and Capital Ownership Develop-
ment, which shall be administered by the assistant administrator appointed
under subsection (d)(1).

“(2) The Office of Veterans Business, which shall be administered by the as-
sistant administrator appointed under subsection (d)(2).

“(3) The Office of Small Business Development Centers, which shall be ad-
ministered by the assistant administrator appointed under subsection (d)(3).

“(4) The Office of Investment, which shall be administered by the assistant
administrator appointed under subsection (d)(4).

“(5) The Office of Lender Oversight, which shall be administered by the as-
sistant administrator appointed under subsection (d)(5).

“(6) The Office of Congressional and Legislative Affairs, which shall be admin-
istered by the assistant administrator appointed under subsection (d)(6).

“(7) The Office of International Trade, which shall be administered by the as-
sistant administrator appointed under subsection (d)(7).

“(8) The Office of Women’s Business Ownership, which shall be administered
by the assistant administrator appointed under subsection (d)(8).

“(d) ASSISTANT ADMINISTRATORS.—The Administrator shall appoint the following
Assistant Administrators:
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“(1) The Assistant Administrator for Minority Small Business and Capital
Ownership Development, who—

“(A) shall have a minimum of 5 years experience within the Administra-
tion in assisting minority small businesses before being appointed under
this paragraph;

“(B) shall be responsible for carrying out subsections (a), (b), and (c) of
section 8;

“(C) shall be a career employee in the Senior Executive Service; and

“(D) shall report to the Associate Administrator for Government Con-
tracting and Minority Small Business Opportunities.

“(2) The Assistant Administrator for Veterans Business, who—

“(A) shall have a minimum of 5 years experience within the Administra-
tion or the Department of Veterans Affairs (or in combination) in providing
entrepreneurial outreach to veterans before being appointed under this

aragraph;

“(B) shall be responsible for the formulation, execution, and promotion of
the policies and programs of the Administration that provide assistance to
small business concerns owned and controlled by veterans and small busi-
ness concerns owned and controlled by service-disabled veterans;

“(C) shall act as an ombudsman for full consideration of veterans in all
programs of the Administration;

“(D) shall be a career employee and may be an appointee in the Senior
Executive Service; and

“(E) shall report to the Associate Administrator for Enterprise Outreach
and Training.

“(3) The Assistant Administrator for Small Business Development Centers
who—

“(A) shall have a minimum of 5 years experience in entrepreneurial out-
reach to small businesses or as an educator in a business program in an
institution of higher learning (or in combination), before being appointed
under this paragraph;

“(B) shall carry out section 21;

“(C) shall be a career employee and may be an appointee in the Senior
Executive Service; and

“(D) shall report to the Associate Administrator for Enterprise Outreach
and Training.

“(4) The Assistant Administrator for Investment who—

“(A) shall carry out title III of the Small Business Investment Act of
1958;

“(B) shall be a career employee and may be an appointee in the Senior
Executive Service; and

“(C) shall report to the Associate Administrator for Capital Access.

“(5) The Assistant Administrator for Lender Oversight who—

“(A) shall have a minimum of 5 years experience in oversight of lending
institutions before being appointed under this paragraph;

“(B) shall carry out section 7(a) and assist the Administrator in carrying
out section 23;

“(C) shall be a career employee and may be an appointee in the Senior
Executive Service; and

“(D) shall report to the Associate Administrator for Capital Access.

“(6) The Assistant Administrator for Congressional and Legislative Affairs

“(A) shall have a minimum of 5 years experience as an employee reim-
bursed pursuant to the Senators’ Clerk Hire Allowance Account established
under section 1 of Public Law 100-137 (2 U.S.C. 58c) or the Members’ Rep-
resentational Allowance established under section 101 of the House of Rep-
resentatives Administrative Reform Technical Corrections Act (2 U.S.C.
57b) or as an employee of a committee of the House or Senate (or in com-
bination) before being appointed under this paragraph; and

“(B) shall report directly to the Administrator.

“(7) The Assistant Administrator for International Trade who—

“(A) shall have a minimum of 5 years experience in international trade
matters;

“(B) shall carry out section 22;

“(C) shall be a career employee and may be an appointee in the Senior
Executive Service; and

“(D) shall report to the Associate Administrator for Enterprise Training
and Outreach.

“(8) The Assistant Administrator for Women’s Business Ownership who—
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“(A) shall carry out section 29;

“(B) may be an appointee in the Senior Executive Service;

“(C) shall report to the Associate Administrator for Enterprise Outreach
and Training;

“(D) shall advise the Administrator on appointments to the Women’s
Business Council;

“(E) serve as the vice chairperson of the Interagency Committee on Wom-
en’s Business Enterprise;

“(F) serve as liaison for the National Women’s Business Council; and
8(“(5}) oversee the implementation of the program established by section

m).

“(e) GENERAL COUNSEL.—The Administrator shall appoint a General Counsel.

“(f) REGIONAL OFFICES.—There are 10 regional offices each of which shall be ad-
ministered by a regional administrator. Such offices shall have the same jurisdic-
tions as the 10 Federal regions or such regions as are created by statute or by regu-
lation of the Administrator of the General Services Administration.

“(g) DISTRICT OFFICES.—

“(1) ESTABLISHMENT.—The Administrator may establish district offices
throughout the United States to provide services under this Act and the Small
Business Investment Act of 1958.

“(2) CLOSURE.—Except as provided in paragraph (3), the Administrator may
close or combine district offices as the Administrator determines appropriate.
The Administrator shall report any such closures to Congress.

“(3) MINIMUM NUMBER.—Each State shall have at least one district office, ex-
cept that one district office may serve Guam, American Samoa, and the Com-
monwealth of the Northern Mariana Islands.

“(4) DISTRICT DIRECTORS.—

“(A) IN GENERAL.—Each district office shall have a director appointed by
the Administrator whose salary shall not exceed the rate in effect for step
10 of GS-15 of the General Schedule. Each district director shall assist the
Administrator in carrying out the programs established by this Act and the
Small Business Investment Act of 1958.

“(B) APPEAL OF DECISIONS.—The Administrator shall issue regulations
providing procedures for the appeal of any decision made by any district di-
rector. Such regulations shall be codified in the Code of Federal Regula-
tions.

“(C) REVIEW AND REMOVAL.—The Administrator shall remove and replace
any district director if such district director has failed, with respect to any
year, to meet goals developed by the Administrator for increasing—

“(i) the number of loans made pursuant to section 7 (other than sec-
tion 7(b));

“(i1) the number of participants in the programs established pursuant
to section 8;

“(iii) the amount Federal Government procurements from small busi-
ness concerns or from any subcategory of small business concern re-
ferred to in section 15(g); or

“(iv) the amount of dollar financings for small businesses under the
Small Business Investment Act of 1958.

“(D) REASSIGNMENT.—Any district director who is removed under sub-
paragraph (C) shall be reassigned by the Administrator as a procurement
center representative or a commercial marketing representative, as deter-
mined by the Administrator in consultation with the regional adminis-
trator. Any such reassignment shall, for the first year after reassignment,
be at the same grade and salary.

“(5) DiSTRICT COUNSEL.—Each district office shall have a district counsel.
Each district counsel shall—

“(A) be assigned by, and report to, the General Counsel;

“(B) provide legal assistance to the district director and employees in the
district office; and

“(C) carry out the required review of HUBZone firms specified in section

3.

“(6) BUSINESS OPPORTUNITY SPECIALISTS.—Each district office shall have a
minimum number of business opportunity specialists to ensure that effective
guidance and oversight are provided to participants in the program established
by section 8(a). The specialists shall assist the district director and Assistant
Administrator for Minority Small Business and Capital Ownership Develop-
ment. The majority of the hours worked by the business opportunity specialist
shall be devoted to the programs established by section 8(a), unless the district
director demonstrates to the Assistant Administrator for Minority Small Busi-
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ness and Capital Ownership Development that there are an insufficient number
of firms certified pursuant to section 8(a) to require the employee to devote such
hours to such programs.

“(7) PROCUREMENT CENTER REPRESENTATIVES.—The Associate Administrator
for Government Contracting and Minority Small Business, after consultation
with the regional administrators and district directors, shall assign such pro-
curement center representatives to district offices as the Associate Adminis-
trator determines to be appropriate. Any procurement center representative as-
signed to a district office or procuring agency activity shall report to the district
director. The Associate Administrator shall assign at least one procurement cen-
ter representative in each State.

“(8) COMMERCIAL MARKETING REPRESENTATIVE.—The Associate Administrator
for Government Contracting and Minority Small Business, after consultation
with the regional administrators and district directors, shall assign commercial
marketing representatives to district offices as the Associate Administrator de-
termines to be appropriate. Any commercial marketing representative assigned
to a district office shall report to the district director.

“(h) GENERAL PERSONNEL AUTHORITY.—

“(1) EXPERTS AND CONSULTANTS.—The Administrator may procure, for pur-
poses of carrying out this Act and the Small Business Investment Act of 1958,
temporary and intermittent services under section 3109(b) of title 5, United
States Code.

“(2) TRAVEL EXPENSES.—Each employee may, at the discretion of the Adminis-
trator, receive travel expenses, including per diem in lieu of subsistence, in ac-
cordance with applicable provisions under subchapter I of chapter 57 of title 5,
United States Code. Notwithstanding such subchapter, the Administrator may
pay the transportation expenses and per diem in lieu of subsistence expenses,
for travel of any person employed by the Administration to render temporary
services not in excess of 6 months in connection with any disaster referred to
in section 7(b) from place of appointment to, and while at, the disaster area and
any other temporary posts of duty and return upon completion of the assign-
ment. The Administrator may extend the 6-month limitation for an additional
6 months if the Administrator determines the extension is necessary to continue
efficient disaster loan making activities.

“(3) NOTARY PUBLIC EXPENSES.—The Administrator may pay the costs of any
employee to qualify as a notary public.

“(4) DELEGATIONS.—Except as otherwise provided in this Act or the Small
Business Investment Act of 1958, the Administrator may delegate a function or
responsibility to any employee of the Administration. The Administrator shall
provide by regulation codified in the Code of Federal Regulations the procedures
for determining which delegations are to be codified in the Code of Federal Reg-
ulations. With respect to any delegations not promulgated by regulation, the
Administrator shall collect and collate such delegations and place them in a
prominent location on the website maintained for the Administration.

“(5) ADMINISTRATION WEB SITE.—Not later than 30 days after the enactment
of this subsection, the Administrator shall redesign the web site of the Adminis-
tration so that the delegations under paragraph (4) and the organizational chart
of the Administration (including the names of the officials serving in those ca-
pacities), links to the homepage of each office, and standard operating proce-
dures, have a prominent link on the homepage of the Administration. Any sub-
sequent redesign after compliance with this paragraph shall ensure that the in-
formation required by this paragraph maintains a prominent place on the home-
page of the Administration.”.

(b) CONFORMING AMENDMENTS.—

(1) So much of section 22 of the Small Business Act (15 U.S.C. 649) as pre-
cedes subsection (b) is amended to read as follows:

“SEC. 22. OFFICE OF INTERNATIONAL TRADE.

“(a) Except as otherwise provided in this section, the powers, duties, and respon-
sibilities described in this section shall be carried out by the Assistant Adminis-
trator for International Trade.”.

(2) Subsection (b) of section 22 of the Small Business Act (15 U.S.C. 649) is
amended by striking “The Office” the first place it appears and inserting “The
Office of International Trade”.

(¢) RELATED REPEAL.—Section 32 of the Small Business Act (15 U.S.C. 657b) is
amended to read as follows:

“SEC. 32. [RESERVED 1.”.
(d) TRANSITION RULES.—
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(1) EXCEPTION TO SALARY LIMITATION OF DISTRICT DIRECTORS.—The salary
limitation specified in section 6(g)(4)(A) of the Small Business Act (as amended
by this section) shall not apply with respect to any district director whose salary
exceeds such limitation on July 1, 2003.

(2) REMOVAL AND REASSIGNMENT OF DEPUTY DISTRICT DIRECTORS.—

(A) REMOVAL.—The Administrator may not appoint any individual to
serve as a deputy district director. Any individual serving as a deputy dis-
trict director on the date of the enactment of this Act shall be removed from
such position and reassigned as provided in this paragraph.

(B) REASSIGNMENT.—Any individual removed from office under subpara-
graph (A) shall be reassigned by the Administrator as a procurement center
representative or a commercial marketing representative, as determined by
the Administrator in consultation with the regional administrator. Any
such reassignment shall be at not less than the grade and salary which ap-
plied to such individual prior to reassignment.

SEC. 207. LOAN PROGRAMS.

(a) SMALL BUSINESS LOAN PROGRAM.—So much of section 7 of the Small Business
Act (15 U.S.C. 636) as precedes subsection (b) is amended to read as follows:

“SEC. 7. LOAN PROGRAMS.

“(a) SMALL BUSINESS LOAN PROGRAM.—

“(1) LoAN AUTHORITY.—The Administrator may, to the extent and in such
amounts as provided in advance in appropriation Acts, make loans for plant ac-
quisition, construction, conversion, or expansion, including the acquisition of
land, material, supplies, equipment, and working capital to any small business
concern, including those owned by qualified Indian tribes for purposes of this
Act.

“(2) METHODS OF PARTICIPATION.—The Administrator may make such loans
either directly or in cooperation with banks or other financial institutions
through agreements to participate on an immediate or deferred (guaranteed)
basis, except that no immediate participation may be purchased unless it is
shown that a deferred participation is not available and no direct financing may
be made unless it is shown that a participation is not available.

“(3) NO CREDIT ELSEWHERE.—The Administrator may not make a loan under
this subsection if the applicant can obtain credit elsewhere.

“(4) CRIMINAL BACKGROUND CHECK.—Before making any loan under this sub-
section or section 502 or 503 of the Small Business Investment Act of 1958, the
Administrator may verify the applicant’s criminal background, or lack thereof,
through the best available means, including, if possible, use of the National
Crime Information Center computer system at the Federal Bureau of Investiga-
tion.

“(5) SOUND AND SECURE REQUIREMENT.—

“(A) IN GENERAL.—Except as otherwise provided in this paragraph, any
loan made under this subsection shall be of such sound value or so secured
as reasonably to assure repayment.

“(B) SPECIAL RULES.—For purposes of subparagraph (A), any reasonable
doubt regarding the likelihood of repayment shall be resolved in favor of
the applicant if the applicant is—

“(i) a disabled person (as defined in paragraph (8)); or
“(i1) a small manufacturer.

“(C) COLLATERAL.—The Administrator shall not refuse to make a loan
under this subsection solely due to inadequate collateral, but a loan shall
be secured as fully as possible with available assets. If the assets of the
business are not sufficient to fully secure the loan, other assets of the own-
ers of the small business concern may be taken as collateral to the extent
the aggregate amount of collateral does not exceed the amount necessary
to fully secure the loan.

“(6) LEVEL OF PARTICIPATION IN GUARANTEED LOANS.—

“(A) IN GENERAL.—Except as provided in subparagraph (B), in an agree-
ment to participate in a loan on a deferred basis under this subsection (in-
cluding a loan made under the Preferred Lenders Program), such participa-
tion by the Administrator shall be equal to—

“(1) 75 percent of the balance of the financing outstanding at the time
of disbursement of the loan, if such balance exceeds $150,000; or

“(i1) 85 percent of the balance of the financing outstanding at the
time of disbursement of the loan, if such balance is less than or equal
to $150,000.

“(B) REDUCED PARTICIPATION UPON REQUEST.—
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“d) IN GENERAL.—The guarantee percentage specified by subpara-
graph (A) for any loan under this subsection may be reduced upon the
request of the participating lender.

“(i1) PROHIBITION.—The Administrator shall not use the guarantee
percentage requested by a participating lender under clause (1) as a cri-
terion for establishing priorities in approving loan guarantee requests
under this subsection.

“(C) PARTICIPATION UNDER EXPORT WORKING CAPITAL PROGRAM.—Notwith-
standing subparagraph (A), in an agreement to participate in a loan on a
deferred basis under the Export Working Capital Program established pur-
suant to paragraph (14), such participation by the Administrator shall not
exceed 90 percent.

“(D) CERTAIN RURAL AREAS.—

“(i) IN GENERAL.—In the case of a loan to a qualified rural small busi-
ness §oncern, this paragraph shall be applied by substituting ‘90 per-
cent’ for—

“(I) “75 percent’ in subparagraph (A)(i); and
“(II) ‘85 percent’ in subparagraph (A)Gi).

“(i1) QUALIFIED RURAL SMALL BUSINESS CONCERN.—For purposes of
this subparagraph, the term ‘qualified rural small business concern’
means a small business concern located in—

“(I) a rural area (as defined in section 343(a)(13) of the Consoli-
dated Farm and Rural Development Act (7 U.S.C. 1991(a))); and
“(II) a district with respect to which the dollar value and number
of loans made under this subsection are both less than the average
for districts in the State.
“(7) MAXIMUM LOAN AMOUNTS.—No loan shall be made under this sub-
section—

“(A) if the total amount outstanding and committed (by participation or
otherwise) solely for purposes of this subsection to the borrower would ex-
ceed $1,000,000 (or if the gross loan amount would exceed $2,000,000), ex-
cept as provided in subparagraph (B);

“(B) if the total amount outstanding and committed (on a deferred basis)
solely for the purposes provided in paragraph (16) to the borrower would
exceed $2,000,000 of which not more than $1,200,000 may be used for work-
ing capital, supplies, or financings under paragraph (14) for export pur-
poses; and

“(C) if made either directly or in cooperation with banks or other lending
institutions through agreements to participate on an immediate basis if the
amount would exceed $350,000.

“(8) INTEREST RATES.—

“(A) MAXIMUM RATE SET BY ADMINISTRATOR.—Notwithstanding any State
limitation on the rate or amount of interest which may be charged, taken,
received, or reserved, the maximum legal rate of interest on any financing
made on a deferred basis pursuant to this subsection shall not exceed a rate
prescribed by the Administrator.

“(B) IMMEDIATE AND DIRECT LOANS.—The rate of interest for the Adminis-
trator’s share of any direct or immediate participation loan shall not exceed
the current average market yield on outstanding marketable obligations of
the United States with remaining periods to maturity comparable to the av-
erage maturities of such loans and adjusted to the nearest ¥s of 1 percent,
and an additional amount as determined by the Administrator, but not to
exceed 1 percent per year.

“(C) PREFERRED LENDERS PROGRAM.—The maximum interest rate for a
loan guaranteed under the Preferred Lenders Program conducted pursuant
to paragraph (31) shall not exceed the maximum interest rate, as deter-
mined by the Administrator, applicable to other loans guaranteed under
this subsection.

“(D) DISABLED PERSONS.—

“(1) IN GENERAL.—The maximum interest rate for a loan made under
this subsection to a disabled person for the establishment, acquisition
or operation of a small business concern shall be 3 percent per year.

“(11) DISABLED PERSON.—For the purposes of this subparagraph, the
term ‘disabled person’ means any individual who—

“(I) is a service-disabled veteran; or

“(II) has a disability (as defined in section 3 of the Americans
with Disabilities Act of 1990) which limits such individual’s selec-
tion of any type of employment for which such individual would
otherwise be qualified or qualifiable.
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“(9) PREPAYMENT CHARGES.—

“(A) IN GENERAL.—A borrower who prepays any loan guaranteed under
this subsection shall remit to the Administrator a subsidy recoupment fee
calculated in accordance with subparagraph (B) if—

“(1) the loan is for a term of not less than 15 years;

“(i1) the prepayment is voluntary;

“(iii) the amount of prepayment in any calendar year is more than
25 percent of the outstanding balance of the loan; and

“(iv) the prepayment is made within the first 3 years after disburse-
ment of the loan proceeds.

“(B) SUBSIDY RECOUPMENT FEE.—The subsidy recoupment fee charged
under subparagraph (A) shall be—

“{i) 5 percent of the amount of prepayment, if the borrower prepays
during the first year after disbursement;

“(i1) 3 percent of the amount of prepayment, if the borrower prepays
during the second year after disbursement; and

“(iii) 1 percent of the amount of prepayment, if the borrower prepays
during the third year after disbursement.

“(10) MaxiMmuM TERM.—No loans made under this subsection, including re-
newals and extensions thereof, may be made for a period or periods exceeding
25 years, except that such portion of a loan made for the purpose of acquiring
real property or constructing, converting, or expanding facilities may have a
maturity of 25 years plus such additional period as is estimated may be re-
quired to complete such construction, conversion, or expansion.

“(11) CONSTRUCTION AND REHABILITATION OF REAL PROPERTY.—The Adminis-
trator may make a loan under this subsection to finance residential or commer-
cial construction or rehabilitation for sale if such loan is not used primarily for
the acquisition of land.

“(12) UNEMPLOYED AND LOW-INCOME INDIVIDUALS.—The Administrator may
make loans under this subsection to any small business concern, or to any
qualified person seeking to establish such a concern, if the Administrator deter-
mines that such loan will further the policies established in section 2, with par-
ticular emphasis on the preservation or establishment of small business con-
cerns located in urban or rural areas with high proportions of unemployed or
low-income individuals or owned by low-income individuals.

“(13) STATE AND LOCAL DEVELOPMENT COMPANIES.—The Administrator may
make loans under this subsection to State and local development companies for
the purposes of, and subject to the restrictions in, title V of the Small Business
Investment Act of 1958.

“(14) EXPORT WORKING CAPITAL PROGRAM.—

“(A) IN GENERAL.—The Administrator may provide extensions of credit,
standby letters of credit, revolving lines of credit for export purposes, and
other financing to enable small business concerns, including small business
export trading companies and small business export management compa-
nies, to develop foreign markets.

“(B) INTEREST RATES.—A bank or participating lending institution may
establish the rate of interest on such financings as may be legal and reason-
able.

“(C) CRITERIA FOR LOANS.—When considering loan or guarantee applica-
tions, the Administrator shall give weight to export-related benefits, includ-
ing opening new markets for United States goods and services abroad and
encouraging the involvement of small businesses, including small manufac-
turers and agricultural concerns, in the export market.

“(D) MARKETING.—The Administrator shall aggressively market its export
financing program to small businesses.

“(15) QUALIFIED EMPLOYEE TRUSTS.—

“(A) LOAN GUARANTEES.—The Administrator may guarantee loans under
this subsection to qualified employee trusts with respect to a small business
concern for the purpose of purchasing stock of the concern under a plan ap-
proved by the Administrator which, when carried out, results in the quali-
fied employee trust owning at least 51 percent of the stock of the concern.
A qualified employee trust shall be eligible for any loan guarantee under
this subsection with respect to a small business concern on the same basis
as if such trust were the same legal entity as such concern.

“(B) ApPROVAL OF PLAN.—The plan requiring the Administrator’s ap-
proval under subparagraph (A) shall be submitted to the Administrator by
the trustee of such trust with its application for the guarantee. Such plan
shall include an agreement with the Administrator which is binding on
such trust and on the small business concern and which provides that—
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“(i) not later than the date the loan guaranteed under subparagraph
(A) is repaid (or as soon thereafter as is consistent with the require-
ments of section 401(a) of the Internal Revenue Code of 1986, at least
51 percent of the total stock of such concern shall be allocated to the
accounts of at least 51 percent of the employees of such concern who
are entitled to share in such allocation;

“(i1) there will be periodic reviews of the role in the management of
such concern of employees to whose accounts stock is allocated; and

“(iii) there will be adequate management to assure management ex-
pertise and continuity.

“(C) CERTAIN CHARACTERISTICS OF EMPLOYEE-OWNERS DISREGARDED.—In
determining whether to guarantee any loan under this paragraph, the indi-
vidual business experience or personal assets of employee-owners shall not
be used as criteria, except that the business experience of employee-owners
who assume managerial responsibilities may be considered.

“(D) CERTAIN CORPORATIONS TREATED AS SMALL BUSINESS CONCERNS.—
For purposes of this paragraph, a corporation which is controlled by any
other person shall be treated as a small business concern if such corpora-
tion would, after the plan described in subparagraph (B) is carried out, be
treated as a small business concern.

“(16) INTERNATIONAL TRADE.—

“(A) IN GENERAL.—If the Administrator determines that a loan guaran-
teed under this subsection will allow an eligible small business concern in
an industry engaged in or adversely affected by international trade to im-
prove its competitive position, the Administrator may make such loan to as-
sist such concern in—

“(i) the financing of the acquisition, construction, renovation, mod-
ernization, improvement or expansion of productive facilities or equip-
ment to be used in the United States in the production of goods and
services involved in international trade; or

“(i1) the refinancing of existing indebtedness which is not structured
with reasonable terms and conditions.

“(B) SECURITY.—Each loan made under this paragraph shall be secured
by a first lien position or first mortgage on the property or equipment fi-
nanced by the loan or on other assets of the concern.

“(C) ENGAGED IN OR ADVERSELY AFFECTED BY INTERNATIONAL TRADE.—For
purposes of this paragraph, a small business concern shall be considered to
be engaged in or adversely affected by international trade if such concern
is determined by the Administrator (under regulations prescribed by the
Administrator to be—

“(i) in a position to significantly expand existing export markets or
develop new export markets; or

“(i1) adversely affected by import competition in that it—

“(I) is confronting increased direct competition with foreign firms
in the relevant market; and
“(II) can demonstrate injury attributable to such competition.

“(D) FINDINGS BY INTERNATIONAL TRADE COMMISSION.—For purposes of
subparagraph (C)(ii)(II), the Administrator shall accept any finding of in-
jury by the International Trade Commission.

“(17) AUTHORIZED LENDING INSTITUTIONS.—The Administrator shall authorize
lending institutions and other entities in addition to banks to make loans au-
thorized under this subsection.

“(18) GUARANTEE FEES.—

“(A) IN GENERAL.—With respect to each loan guaranteed under this sub-
section (other than a loan that is repayable in 1 year or less), the Adminis-
tration shall collect a guarantee fee, which shall be payable by the partici-
pating lender, but which may be collected in advance by the lender from
the borrower, as follows:

“i) A guarantee fee equal to 1 percent of the deferred participation
share of a total loan amount that is not more than $150,000.

“(i1) A guarantee fee equal to 2.5 percent of the deferred participation
share of a total loan amount that is more than $150,000, but not more
than $700,000.

“(iii) A guarantee fee equal to 3.5 percent of the deferred participa-
tion share of a total loan amount that is more than $700,000.

“(B) RETENTION OF CERTAIN FEES.—Lenders participating in the programs
established under this subsection may retain not more than 25 percent of
a fee collected under subparagraph (A)@).

“(19) CERTIFIED LENDERS PROGRAM.—
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“(A) IN GENERAL.— There is a Certified Lenders Program for lenders who
establish their knowledge of laws and regulations concerning the guaran-
teed loan program and their proficiency in program requirements as set
forth in regulations codified in the Code of Federal Regulations.

“(B) SUSPENSION AND REVOCATION OF DESIGNATION.—The designation of
a lender as a certified lender shall be suspended or revoked at any time
that the Administrator determines that the lender is not adhering to estab-
lished rules and regulations or that the loss experience of the lender is ex-
cessive as compared to other lenders, but such suspension or revocation
shall not affect any outstanding guarantee.

“(C) AUTHORITY TO LIQUIDATE LOANS.—

“G) IN GENERAL.—The Administrator may permit lenders partici-
pating in the Certified Lenders Program to liquidate loans made with
a guarantee from the Administrator pursuant to a liquidation plan ap-
proved by the Administrator.

“(i1) AUTOMATIC APPROVAL.—If the Administrator does not approve or
deny a request for approval of a liquidation plan within 10 business
days of the date on which the request is made (or with respect to any
routine liquidation activity under such a plan, within 5 business days)
such request shall be deemed to be approved.

“(20) MINORITY BUSINESS DEVELOPMENT PROGRAM PARTICIPANTS.—

“(A) IN GENERAL.—The Administrator may make loans either directly or
in cooperation with banks or other financial institutions through agree-
ments to participate on an immediate or deferred (guaranteed) basis to
small business concerns eligible for assistance under section 8(a). Such as-
sistance may be provided only if the Administrator determines that—

“(i) the type and amount of such assistance requested by such con-
cern is not otherwise available on reasonable terms from other sources;

“(i1) with such assistance such concern has a reasonable prospect for
operating soundly and profitably within a reasonable period of time;

“(iii) the proceeds of such assistance will be used within a reasonable
time for plant construction, conversion, or expansion, including the ac-
quisition of equipment, facilities, machinery, supplies, or material or to
supply such concern with working capital to be used in the manufac-
ture of articles, equipment, supplies, or material for defense or civilian
production or as may be necessary to insure a well-balanced national
economy; and

“(iv) such assistance is of such sound value as reasonably to assure
that the terms under which it is provided will not be breached by the
small business concern.

“(B) MAXIMUM AMOUNT OF LOANS.—No loan shall be made under this
paragraph if the total amount outstanding and committed (by participation
or otherwise) to the borrower would exceed $750,000.

“(C) MINIMUM PARTICIPATION.—Subject to the limitation of subparagraph
(B), in agreements to participate in loans on a deferred (guaranteed) basis,
participation by the Administrator shall be not less than 85 percent of the
balance of the financing outstanding at the time of disbursement.

“(D) INTEREST RATE.—The rate of interest on financings made on a de-
ferred (guaranteed) basis shall be legal and reasonable.

“(E) METHODS OF PARTICIPATION.—No immediate participation may be
purchased under this paragraph unless it is shown that a deferred partici-
pation is not available. No direct financing may be made under this para-
graph unless it is shown that a participation is unavailable. A direct loan
or the Administrator’s share of an immediate participation loan made pur-
suant to this paragraph shall be any secured debt instrument—

“(i) that is subordinated by its terms to all other borrowings of the
issuer;

“(i1) the rate of interest on which shall not exceed the current average
market yield on outstanding marketable obligations of the United
States with remaining periods to maturity comparable to the average
maturities of such loan and adjusted to the nearest ¥s of 1 percent;

“(iii) the term of which is not more than 25 years;

“(iv) the principal on which is amortized at such rate as may be
deemed appropriate by the Administrator; and

“(v) the interest on which is payable not less often than annually.

“(21) CLOSURE OF DOD INSTALLATIONS.—

“(A) IN GENERAL.—The Administrator may make loans on a guaranteed

basis under the authority of this subsection—
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“(i) to a small business concern that has been (or can reasonably be
expected to be) detrimentally affected by—

“(I) the closure (or substantial reduction) of a Department of De-
fense installation; or

“(II) the termination (or substantial reduction) of a Department
of Defense program on which such small business was a prime con-
tractor or subcontractor (or supplier) at any tier; or

“(ii) to a qualified individual or a veteran seeking to establish (or ac-
quire) and operate a small business concern.

“(B) REASONABLE DOUBT GIVEN TO APPLICANT.—Recognizing that greater
risk may be associated with a loan to a small business concern described
in subparagraph (A)(i), any reasonable doubts concerning the firm’s pro-
posed business plan for transition to nondefense-related markets shall be
resolved in favor of the loan applicant when making any determination re-
garding the sound value of the proposed loan in accordance with paragraph
(5).
“(C) AUTHORIZATION.—Loans pursuant to this paragraph shall be author-

ized in such amounts as provided in advance in appropriation Acts for the
purposes of loans under this paragraph.

“(D) QUALIFIED INDIVIDUAL.—For purposes of this paragraph a qualified
individual is—

“(i) a member of the Armed Forces of the United States, honorably
discharged from active duty involuntarily or pursuant to a program
providing bonuses or other inducements to encourage voluntary separa-
tion or early retirement;

“(i1) a civilian employee of the Department of Defense involuntarily
separated from Federal service or retired pursuant to a program offer-
ing inducements to encourage early retirement; or

“(ii) an employee of a prime contractor, subcontractor, or supplier at
any tier of a Department of Defense program whose employment is in-
voluntarily terminated (or voluntarily terminated pursuant to a pro-
gram offering inducements to encourage voluntary separation or early
retirement) due to the termination (or substantial reduction) of a De-
partment of Defense program.

“(E) JOB CREATION AND COMMUNITY BENEFIT.—In providing assistance
under this paragraph, the Administrator shall develop procedures to en-
sure, to the maximum extent practicable, that such assistance is used for
projects that—

“(i) have the greatest potential for—

“(I) creating new jobs for individuals whose employment is invol-
untarily terminated due to reductions in Federal defense expendi-
tures; or

“(II) preventing the loss of jobs by employees of small business
concerns described in subparagraph (A)(i); and

“(i1) have substantial potential for stimulating new economic activity
in communities most affected by reductions in Federal defense expendi-
tures.

“(22) LATE FEES.—The Administrator may permit participating lenders to im-
pose and collect a reasonable penalty fee on late payments of loans guaranteed
under this subsection in an amount not to exceed 5 percent of the monthly loan
payment per month plus interest.

“(23) ANNUAL FEE.—

“(A) IN GENERAL.—With respect to each loan guaranteed under this sub-
section, the Administrator shall, in accordance with such terms and proce-
dures as the Administrator shall establish by regulation, assess and collect
an annual fee in an amount equal to 0.5 percent of the outstanding balance
of the deferred participation share of the loan. With respect to loans ap-
proved during the 2-year period beginning on October 1, 2002, the annual
fee assessed and collected under the preceding sentence shall be in an
amount equal to 0.25 percent of the outstanding balance of the deferred
participation share of the loan.

“(B) PAYER.—The annual fee assessed under subparagraph (A) shall be
payable by the participating lender and shall not be charged to the bor-
rower.

“(C) AGENTS.—The Administrator may contract with any agent to carry
out, on behalf of the Administrator, the assessment and collection of annual
fees referred to in subparagraph (A). Such agent may receive as compensa-
tion for services any interest earned on the fees while in such agent’s con-
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trol and prior to the time when the agent, pursuant to contract, is required
to remit the fees to the Administrator.

“(24) NOTIFICATION REQUIREMENT.—The Administrator shall notify the Com-
mittee on Small Business of the House of Representatives and the Committee
on Small Business and Entrepreneurship of the Senate not later than 15 days
before making any significant policy or administrative change affecting the op-
eration of the loan program under this subsection, including the establishment
of any pilot project pursuant to paragraph (25).

“(25) LIMITATION ON CONDUCTING PILOT PROJECTS.—

“(A) LIMITATION ON NUMBER.—Not more than 10 percent of the total
number of loans guaranteed in any fiscal year under this subsection may
be awarded as part of a pilot program which is commenced by the Adminis-
trator on or after January 1, 1994.

“(B) DOLLAR LIMITATIONS.—

“(1) IN GENERAL.—In the case of any pilot program established on or
after the date of the enactment of this subparagraph, no loan shall be
made under such program if such loan would result in the total amount
of loans made during the fiscal year under all such programs to be in
excess of 5 percent of the total amount of loans guaranteed in such fis-
cal year under this subsection.

“(i1)) CERTAIN PRE-EXISTING PROGRAMS.—In the case of any pilot pro-
gram established before the date of the enactment of this subpara-
graph, no loan shall be made under such program if such loan would
result in the total amount of loans made during the fiscal year under
all such programs to be in excess of 15 percent of the total amount of
loans guaranteed in such fiscal year under this subsection.

“(C) MAXIMUM TERM.—The duration of any pilot program authorized by
this paragraph shall not exceed 3 years. For purposes of this subparagraph,
a pilot program shall not be treated as a new pilot program solely on the
basis of a modification or change in a pilot program, including the change
of its name. With respect to any pilot program in existence on the date of
the enactment of this subparagraph, this subparagraph shall apply without
regard to any period ending before such date.

“(D) REGULATIONS.—With respect to each pilot program under this sub-
section, the Administrator shall—

“(i) promulgate regulations for such program pursuant to section
553(b) of title 5, United States Code;

“(i1) provide not less than 60 days for notice and comment on such
regulations; and

“(iii) ensure that such regulations are codified in the Code of Federal
Regulations.

In the case of any pilot program established after the date of the enactment
of this subparagraph, such program shall not go into effect until after the
requirements of this subparagraph are satisfied.

“(E) PiLOoT PROGRAM.—For purposes of this paragraph, the term ‘pilot pro-
gram’ means any lending program initiative, project, innovation, or other
activity not specifically authorized by law.

“(26) CALCULATION OF SUBSIDY RATE.—All fees, interest, and profits received
and retained by the Administrator under this subsection shall be included in
the calculations made by the Director of the Office of Management and Budget
to offset the cost (as that term is defined in section 502 of the Federal Credit
Reform Act of 1990) to the Administrator of purchasing and guaranteeing loans
under this Act.

“(27) Low DOCUMENTATION LOAN PROGRAM.—

“(A) IN GENERAL.—The Administrator may issue guarantees under this
subsection for loans of $150,000 or less with less documentation than would
otherwise be required by the Administrator under this subsection.

“(B) REGULATIONS.—Not later than 120 days after the date of the enact-
ment of this paragraph, the Administrator shall promulgate regulations to
carry out the provisions of this paragraph after the opportunity for notice
and comment pursuant to section 553(b) of title 5, United States Code. Such
regulations shall be codified in the Code of Federal Regulations.

“(28) LEASING.—In addition to such other lease arrangements as may be au-
thorized by the Administrator, a borrower may permanently lease to one or
more tenants not more than 20 percent of any property constructed with the
proceeds of a loan guaranteed under this subsection, if the borrower perma-
nently occupies and uses not less than 60 percent of the total business space
in the property.
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“(29) REAL ESTATE APPRAISALS.—With respect to a loan under this subsection
that is secured by commercial real property, an appraisal of such property by
a State licensed or certified appraiser—

“(A) shall be required by the Administrator in connection with any such
loan for more than $250,000; or

“(B) may be required by the Administrator or the lender in connection
with any such loan for $250,000 or less, if such appraisal is necessary for
appropriate evaluation of creditworthiness.

“(30) OWNERSHIP REQUIREMENTS.—Ownership requirements to determine the
eligibility of a small business concern that applies for assistance under any
credit program under this Act shall be determined without regard to any owner-
ship interest of a spouse arising solely from the application of the community
property laws of a State for purposes of determining marital interests.

“(31) PREFERRED LENDERS PROGRAM.—

“(A) IN GENERAL.—There is a Preferred Lenders Program.

“(B) PARTICIPATION.—The Administrator may designate a preferred lend-
er under this paragraph only if the lender demonstrates knowledge of the
Small Business Act and the regulations promulgated thereunder and estab-
lishes to the satisfaction of the Administrator that it—

“(1) has the ability to process, close, service, and liquidate loans;

“(i1) has the ability to develop and analyze complete loan packages;
and

“(iii) has a satisfactory performance history of participation in the
lending program established under this subsection as demonstrated by
a default rate that does not exceed—

“(I) the national average; or

“(II) in the case any lender which made at least 20 percent of its
loans in Alaska, Hawaii, State-designated enterprise zones, enter-
prise zones, empowerment zones, enterprise communities, or labor
surplus areas as determined by the Department of Labor, or to
small manufacturers, the national average plus 2 percentage
points.

“(C) DELEGATED AUTHORITY.—With respect to loans made under this sub-
section, preferred lenders shall, without prior approval of the Adminis-
trator:

“(i) Determine creditworthiness and eligibility.

“(i1) Make and close loans with a guarantee from the Administrator.

“(iii) Monitor loan performance.

“(iv) Service and collect the loans.

“(v) Foreclose and liquidate loans.

“(D) PROHIBITED ACTIVITIES.—A preferred lender shall not take any action
that creates an actual or apparent conflict of interest or places the Federal
Government’s guarantee at significant risk beyond the risk associated with
loan nonperformance.

“(E) AREA OF OPERATIONS.—The designation by the Administrator of a
lender to participate in the program established pursuant to this paragraph
shall authorize the activities described in subparagraph (C) only with re-
spect to small business concerns located in areas served by such office or
offices as the Administrator designates with respect to such lender.

“(F) DESIGNATION AS NATIONAL PREFERRED LENDERS.—The Administrator,
upon application, may designate a preferred lender as a national preferred
lender. A national preferred lender may conduct the activities described in
subparagraph (C) with respect to each area served by an office of the Ad-
ministrator. The Administrator shall not grant such designation unless the
applicant demonstrates—

“(i) operation as a preferred lender in at least 5 States or within the
territory served by at least 10 offices of the Administrator for a period
of not less than 3 years;

“@i1) issuance of a minimum of 50 loans per year as a preferred lend-
er;

“(iii) centralization of approval, loan servicing and liquidation func-
tions that meet such standards as the Administrator may establish by
regulations, which are promulgated after notice and the opportunity for
public comment not later than 180 days after the date of the enactment
of this clause;

“(iv) maintenance of uniform written policies and procedures on the
issuance of loans guaranteed under this subsection;
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“(v) maintenance of a portfolio of loans guaranteed under this sub-
section that do not exceed the national average default, currency, and
recovery rates for preferred lenders; and

“(vi) receipt of a substantially satisfactory compliance review rating
from the Administrator in its most recent audit and examination as a
preferred lender and a small business lending company, if applicable,
or has received a substantially satisfactory rating as a result of a fol-
low-up review.

“(G) CORRECTIVE ACTION.—If a national preferred lender is deficient with
respect to any requirement described in subparagraph (F), the Adminis-
trator shall notify such lender in writing and shall provide the lender a rea-
sonable period of time to conform to such requirements before taking any
corrective action.

“(H) SUSPENSION OR REVOCATION.—The Administrator may, depending
upon the severity of the failure to comply with the standards set forth in
this paragraph, suspend or revoke a lender’s status as a preferred lender
or a national preferred lender. Any such suspension or revocation shall not
affect any outstanding guarantee.

“(I) LIMITATION ON DELEGATION.—No authority under this paragraph may
be delegated to any employee of the Administration who is based in a re-
gional or district office.

“(32) SIMPLIFIED FORM FOR SMALL GUARANTEES.—The Administrator shall de-
velop and allow participating lenders to solely utilize a uniform and simplified
loan form for loans of $50,000 or less in guarantees to eligible applicants.

“(33) SPECIAL RULE ON AFFILIATION.—A business concern applying for assist-
ance under this subsection shall be considered small for purposes of this sub-
section without regard to affiliation with another business concern if the appli-
cant has no legal recourse to have its affiliate repay any of its debt obligations.”.

(b) DISASTER LOAN PROGRAM.—Subsection (b) of section 7 of the Small Business
Act (15 U.S.C. 636) is amended to read as follows:
“(b) D1SASTER LOAN PROGRAM.—

“(1) PHYSICAL LOSS DISASTER LOANS.—

“(A) LoAN AUTHORITY.—Except as to agricultural enterprises, the Admin-
istrator may, to the extent and in such amounts as provided in advance in
appropriation Acts, make such loans (either directly or in cooperation with
banks or other lending institutions through agreements to participate on an
immediate or deferred (guaranteed) basis) as the Administrator may deter-
mine to be necessary or appropriate to repair, rehabilitate or replace prop-
erty, real or personal, damaged or destroyed by or as a result of natural
or other disasters.

“(B) LoAN AMOUNT.—The amount of any loan made under this paragraph
shall be equal to 100 percent of the loss except that the amount of the loan
shall be reduced by—

“(i) any amount covered by insurance or otherwise; or

“(i1) in the case of a loan used to refinance a mortgage or other lien,
any amount covered by insurance or otherwise.

“(C) SPECIAL RULES.—The Administrator shall not—

“i) reduce the loan amount on real estate to below $100,000 unless
the amount of loss calculated under subparagraph (B) is less than
$100,000;

“(i1) reduce the loan amount on personal property, whether held by
a homeowner or lessee, to below $20,000, unless the amount of the loss
calculated under subparagraph (B) is less than $20,000;

“(iii) take into account for purposes of subparagraph (B) any sums
made available for refinancing pursuant to subparagraph (D); or

“(iv) require collateral for loans of $10,000 or less.

“(D) REFINANCINGS.—Such loans may be used to refinance any mortgage
or other lien against a totally destroyed or substantially damaged home or
business concern except that the Administrator shall not make any loan or
guarantee under this paragraph unless the Administrator finds—

“(i) the applicant is not able to obtain credit elsewhere;

“(i1) such property is to be repaired, rehabilitated, or replaced; and

“(iii) the amount refinanced shall not exceed the amount of physical
loss sustained.

“(E) INCREASE FOR MITIGATING MEASURES.—The Administrator may in-
crease the amount of any loan under this subsection by up to an additional
20 percent if he determines such increase to be necessary or appropriate in
order to protect the damaged or destroyed property from possible future dis-
asters by taking mitigating measures, including construction of retaining
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walls and sea walls, grading and contouring land, relocating utilities and
modifying structures.
“(2) ECONOMIC INJURY DISASTER LOANS.—

“(A) LOAN AUTHORITY.—Except as to agricultural enterprises (other than
small agricultural cooperatives), the Administrator may, to the extent and
in such amounts as provided in advance in appropriation Acts, make such
loans (either directly or in cooperation with banks or other lending institu-
tions through agreements to participate on an immediate or deferred (guar-
anteed) basis as the Administrator may determine to be necessary or appro-
priate to any small business concern or small agricultural cooperative lo-
cated in an area affected by a disaster (which shall include all of the county
in which the disaster occurred and counties contiguous to the county of the
disaster as determined by the President or Administrator), if the Adminis-
trator determines that the concern or the cooperative has suffered a sub-
stantial economic injury as a result of such disaster and if such disaster
constitutes—

“(i) a major disaster, as determined by the President under the Dis-
aster Relief and Emergency Assistance Act; or

“(i1) a natural disaster, as determined by the Secretary of Agriculture
pursuant to the Consolidated Farmers Home Administration Act of
1961 (7 U.S.C. 1961); or

“(iii) a disaster, as determined by the Administrator.

“(B) STATE CERTIFICATION.—If no disaster declaration has been issued
under subparagraph (A), the Governor of a State in which a disaster has
occurred may certify to the Administrator that small business concerns or
small agricultural cooperatives have suffered economic injury as a result of
such disaster and are in need of financial assistance which is not available
on reasonable terms in the disaster stricken area. Upon receipt of such cer-
tification, the Administrator may then make such loans as would have been
available under this paragraph if a disaster declaration had been issued.

“(C) UNABLE TO OBTAIN CREDIT ELSEWHERE.—No loan or guarantee shall
be extended pursuant to this paragraph unless the Administrator finds that
the applicant is not able to obtain credit elsewhere.

“(3) ESSENTIAL EMPLOYEES CALLED TO ACTIVE DUTY.—

“(A) DEFINITIONS.—For purposes of this paragraph:

“(i) ESSENTIAL EMPLOYEE.—The term ‘essential employee’ means an
individual who is employed by a small business concern and whose
managerial or technical expertise is critical to the successful day-to-day
operations of that small business concern.

“(i1) PERIOD OF MILITARY CONFLICT.—The term ‘period of military con-
flict’ has the meaning given the term in subsection (n)(1).

“(iii) SUBSTANTIAL ECONOMIC INJURY.—The term ‘substantial eco-
nomic injury’ means an economic harm to a business concern that re-
sults in the inability of the business concern—

“(I) to meet its obligations as they mature;

“(II) to pay its ordinary and necessary operating expenses; or

“(III) to market, produce, or provide a product or service ordi-
narily marketed, produced, or provided by the business concern.

“(B) LOAN AUTHORITY.—The Administrator may make such disaster loans
(either directly or in cooperation with banks or other lending institutions
through agreements to participate on an immediate or deferred basis) to as-
sist a small business concern that has suffered or that is likely to suffer
substantial economic injury as the result of an essential employee of such
small business concern being ordered to active military duty during a pe-
riod of military conflict.

“(C) PERIOD OF ELIGIBILITY.—A small business concern described in sub-
paragraph (B) shall be eligible to apply for assistance under this paragraph
during the period beginning on the date on which the essential employee
is ordered to active duty and ending on the date that is 90 days after the
gate on which such essential employee is discharged or released from active

uty.

“(D) INTEREST RATE.—Any loan or guarantee extended pursuant to this
paragraph shall be made at the same interest rate as economic injury dis-
aster loans under paragraph (2).

“(E) MAXIMUM LOAN AMOUNT.—No loan may be made under this para-
graph, either directly or in cooperation with banks or other lending institu-
tions through agreements to participate on an immediate or deferred basis,
if the total amount outstanding and committed to the borrower under this
subsection would exceed $1,500,000, unless the applicant can establish pur-
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suant to regulations promulgated by the Administrator pursuant to para-
graph (9) that this maximum should be waived.

“(F) NO DISASTER DECLARATION REQUIRED.—For purposes of assistance
under this paragraph, no declaration of a disaster area shall be required.

“(4) SPECIAL RULE TO DETERMINE SMALL CONCERNS.—For purposes of this sub-
section, a business concern and an agricultural cooperative are considered small
if the business concern or agricultural cooperative has 500 or fewer employees.

“(5) MaxiMuMm TERM.— Except as provided in paragraph (6), no loan under
this subsection, including renewals and extensions thereof, may be made for a
period or periods exceeding 30 years. No loan described in paragraph (11)(D)(iii)
shall be made for a period or periods exceeding 3 years.

“(6) SUSPENSION OF PAYMENTS.—

“(A) IN GENERAL.—The Administrator may consent to a suspension in the
payment of principal and interest charges on, and to an extension in the
maturity of, the Federal share of any loan under this subsection for a pe-
riod of not to exceed 5 years, if—

“(i) the borrower under such loan is a homeowner or a small business
concern;
“(i1) the loan was made to enable—
“(I) such homeowner to repair or replace his home; or
“(II) such concern to repair or replace plant or equipment which
was damaged or destroyed as the result of a disaster described in
clause (i) or (i1) of paragraph (2)(A); and
“(iii) the Administrator determines such action is necessary to avoid
severe financial hardship.

“(B) PURCHASE OF NON-FEDERAL SHARE.—During any period in which
principal and interest charges are suspended on the Federal share of any
loan under this paragraph, the Administrator shall, upon the request of any
person, firm, or corporation having a participation in such loan, purchase
such participation, or assume the obligation of the borrower, for the balance
of such period, to make principal and interest payments on the non-Federal
share of such loan. No such payments shall be made by the Administrator
in behalf of any borrower unless—

“(i) the Administrator determines that such action is necessary in
order to avoid a default; and

“(i1) the borrower agrees to make payments to the Administration in
an aggregate amount equal to the amount paid in its behalf by the Ad-
ministrator, in such manner and at such times (during or after the
term of the loan) as the Administrator shall determine having due re-
gard to the purposes sought to be achieved by this clause.

“(7) ADDITIONAL DISASTER AREAS.—The Administrator shall promulgate regu-
lations for determining under what circumstances loans can be made under
paragraph (2)(A) in counties beyond the counties designated pursuant to clause
(1), (1), or (iii) of paragraph (2)(A).

“(8) CIVIL PENALTY FOR MISUSE OF LOAN.—Whoever wrongfully misapplies the
proceeds of a loan obtained under this subsection shall be civilly liable to the
Administrator in an amount equal to 150 percent of the original principal
amount of the loan.

“(9) MAXIMUM LOAN AMOUNT.—The Administrator shall establish by regula-
tion the maximum amount of indebtedness which may be committed to any bor-
rower under this subsection. Such regulation shall be codified in the Code of
Federal Regulations and shall specify the conditions under which the Adminis-
trator shall waive any such maximum based on the need to speed economic re-
covery of the region.

“(10) MAXIMUM GUARANTEED PARTICIPATION.—In agreements to participate in
loans on a deferred basis under this subsection, such participation by the Ad-
ministrator shall not be in excess of 90 percent of the balance of the loan out-
standing at the time of disbursement.

“(11) INTEREST RATE.—The interest rate on the Federal share of any loan
made under paragraph (1) or (2) shall not exceed the rate of interest which is
in effect at the time of the occurrence of the disaster but shall otherwise be—

“(A) in the case of a homeowner unable to secure credit elsewhere, the
rate prescribed by the Administration but not more than %% the rate deter-
mined by the Secretary of the Treasury taking into consideration the cur-
rent average market yield on outstanding marketable obligations of the
United States with remaining periods to maturity comparable to the aver-
age maturities of such loan plus an additional charge of not to exceed 1 per-
cent per year as determined by the Administrator, and adjusted to the
nearest ¥s of 1 percent, but not to exceed 4 percent per year;
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“(B) in the case of a homeowner able to secure credit elsewhere, the rate
prescribed by the Administration but not more than the rate determined by
the Secretary of the Treasury taking into consideration the current average
market yield on outstanding marketable obligations of the United States
with remaining periods to maturity comparable to the average maturities
of such loans plus an additional charge of not to exceed 1 percent per year
as determined by the Administrator, and adjusted to the nearest s of 1
percent, but not to exceed 8 percent per year;

“(C) in the case of a business or other concern, including agricultural co-
operatives, unable to obtain credit elsewhere, not to exceed 4 percent per
year; or

“(D) in the case of a business concern able to obtain credit elsewhere, the
rate prescribed by the Administration but not to excess of the lowest of—

“(i) the rate prevailing in the private market for similar loans,

“(i1) the rate prescribed by the Administration as the maximum inter-
est rate for deferred participation (guaranteed) loans under subsection
(a), or

“(iii) 8 percent per year.

“(12) NOTICE TO BORROWERS.—

“(A) IN GENERAL.—The Administrator shall ensure that each borrower
under this subsection receives a notice described in subparagraph (B) upon
applying for any loan under this subsection and upon the disbursement of
any loan under this subsection.

“(B) CONTENTS OF NOTICE.—A notice is described in this subparagraph if
such notice includes the following information with respect to loans made
under this subsection:

“(i) A description of the collection practices of the Administration for
such loans, including a description of any actions the Administrator
may take to collect a delinquent or non-current loan.

“(i1) A description of the practices of the Administration with respect
to selling the rights and interests of the Administration in such loans,
including a description of the effects of such a sale on the borrower.

“(ii) A description of the rights of the borrower with respect to such
loan under applicable Federal laws.

“(iv) A telephone number for contacting the Administrator regarding
such loan.”.

(¢) EXTENSION OR RENEWAL.—Subsection (¢) of section 7 of the Small Business Act
(15 U.S.C. 636) is amended to read as follows:
“(c) EXTENSION OR RENEWAL.—

“(1) IN GENERAL.—The Administrator may further extend the maturity of or
renew any loan made pursuant to this section for additional periods not to ex-
ceed 10 years beyond the period stated therein, if such extension or renewal will
aid in the orderly liquidation of such loan.

“(2) LIMITATION.—No loan made under subsection (b) shall be extended under
this subsection if the loan has a maturity in excess of 20 years.”.

(d) MICROLOAN PROGRAM.—Subsection (m) of section 7 of the Small Business Act
(15 U.S.C. 636) is amended to read as follows:
“(m) MICROLOAN PROGRAM.—

“(1) PURPOSES.—The purposes of the Microloan Program are—

“(A) to assist women, low-income, veteran, and minority entrepreneurs
and business owners, small manufacturers, and other individuals pos-
sessing the capability to operate successful business concerns;

“(B) to assist small business concerns in those areas suffering from a lack
of credit due to economic downturns;

“(C) to establish a microloan program to be administered by the Adminis-
trator—

“{d) to make loans to eligible intermediaries to enable such inter-
mediaries to provide small-scale loans, particularly loans in amounts
averaging not more than $10,000, to startup, newly established, or
growing small business concerns for working capital or the acquisition
of materials, supplies, or equipment;

“(i1) to make grants to eligible intermediaries that, together with non-
Federal matching funds, will enable such intermediaries to provide in-
tensive marketing, management, and technical assistance to microloan
borrowers;

“(iii) to make grants to eligible nonprofit entities that, together with
non-Federal matching funds, will enable such entities to provide inten-
sive marketing, management, and technical assistance to assist low-in-
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come entrepreneurs and other low-income individuals obtain private
sector financing for their businesses, with or without loan guarantees;

“(iv) to report to the Committee on Small Business and Entrepre-
neurship of the Senate and the Committee on Small Business of the
House of Representatives on the effectiveness of the microloan program
and the advisability and feasibility of implementing such a program na-
tionwide; and

“(v) to establish a welfare-to-entrepreneurship microloan initiative,
which shall be administered by the Administrator, in order to test the
feasibility of supplementing the technical assistance grants provided
under this subsection to individuals who are receiving assistance under
the State program funded under part A of title IV of the Social Security
Act (42 U.S.C. 601 et seq.), or under any comparable State funded
means tested program of assistance for low-income individuals, in order
to adequately assist those individuals in establishing small businesses
and eliminating their dependence on that assistance.

“(2) ESTABLISHMENT.—There is a Microloan Program, under which the Ad-
ministrator may, consistent with the requirements of this subsection—

“(A) make direct loans to eligible intermediaries for the purpose of mak-
ing short-term, fixed interest rate microloans to startup, newly established,
and growing small business concerns;

“(B) in conjunction with such loans make grants to such intermediaries
for the purpose of providing intensive marketing, management, and tech-
nical assistance to small business concerns that are borrowers under this
subsection; and

“(C) make grants to nonprofit entities for the purpose of providing mar-
keting, management, and technical assistance to low-income individuals
seeking to start or enlarge their own businesses, if such assistance includes
working with the grant recipient to secure loans in amounts not to exceed
$50,000 from private sector lending institutions, with or without a loan
guarantee from the nonprofit entity.

“(3) ELIGIBILITY FOR PARTICIPATION.—An intermediary shall be eligible to re-
ceive loans and grants under subparagraphs (B) and (C) of paragraph (2) if it
has at least 1 year of experience making microloans to startup, newly estab-
lished, or growing small business concerns and providing, as an integral part
of its microloan program, intensive marketing, management, and technical as-
sistance to its borrowers or equivalent experience, as determined by the Admin-
istrator provided that the equivalent experience evidences the capability of the
intermediary to assist microloan borrowers.

“(4) INTERMEDIARY APPLICATIONS.—As part of its application for a loan, each
intermediary shall submit a description to the Administrator of—

“(A) the type of businesses to be assisted;

“(B) the size and range of loans to be made;

“(C) the geographic area to be served and its economic, poverty, and un-
employment characteristics;

“D) the status of small business concerns in the area to be served and
an analysis of their credit and technical assistance needs;

“(E) any marketing, management, and technical assistance to be provided
in connection with a loan made under this subsection;

“(F) the local economic credit markets, including the costs associated with
obtaining credit locally;

“(G) the qualifications of the applicant to carry out the purpose of this
subsection; and

“(H) any plan to involve other technical assistance providers (such as vol-
unteers recruited under section 12(b) or counselors from small business de-
velopment centers) or private sector lenders in assisting selected business
concerns.

“(5) SELECTION OF INTERMEDIARIES.—In selecting intermediaries to partici-
pate in the program established under this subsection, the Administrator shall
give priority to those applicants that provide loans in amounts averaging not
more than 510,000 and to those applicants that primarily serve small manufac-
turers.

“(6) INTERMEDIARY CONTRIBUTION.—As a condition of any loan made to an
intermediary under this subsection, the Administrator shall require the inter-
mediary to contribute not less than 15 percent of the loan amount in cash from
non-Federal sources.

“('7) LOANS TO INTERMEDIARIES.—

“(A) LoaN LIMITS.—No loan shall be made under this subsection if the
total amount outstanding and committed to one intermediary (excluding
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outstanding grants) from the business loan and investment fund estab-
lished by this Act would, as a result of such loan, exceed $750,000 in the
first year of such intermediary’s participation in the program, and
$3,500,000 in the remaining years of the intermediary’s participation in the
program.

“(B) LOAN DURATION.—Loans made by the Administrator under this sub-
section shall be for a term of 10 years.

“(C) DELAYED PAYMENTS.—The Administrator shall not require repay-
ment of interest or principal of a loan made to an intermediary under this
subsection during the first year of the loan.

“(D) FEES; COLLATERAL.—Except as otherwise provided in this subsection,
the Administrator shall not charge any fees or require collateral other than
an assignment of the notes receivable of the microloans with respect to any
loan made to an intermediary under this subsection.

“(E) INTEREST RATES.—

“(i) IN GENERAL.—Loans made by the Administrator under this sub-
section to an intermediary shall bear an interest rate equal to 1.25 per-
centage points below the rate determined by the Secretary of the Treas-
ury for obligations of the United States with a period of maturity of 5
years, adjusted to the nearest ¥s of 1 percent.

“(i1) CERTAIN SMALL LOANS.—Notwithstanding clause (i), loans made
by the Administrator to an intermediary that makes loans to small
business concerns and entrepreneurs averaging not more than $10,000,
shall bear an interest rate that is 2 percentage points below the rate
determined by the Secretary of the Treasury for obligations of the
United States with a period of maturity of 5 years, adjusted to the
nearest ¥s of 1 percent.

“(iii) MULTIPLE SITES OR OFFICES.—Clause (ii) shall apply to each sep-
arate loan-making site or office of an intermediary only if such site or
office meets the requirements of that clause.

“(iv) RATE BASIS.—The applicable rate of interest under this subpara-
graph shall—

“(I) be applied retroactively for the first year of an intermediary’s
participation in the program, based upon the actual lending prac-
tices of the intermediary as determined by the Administrator prior
to the end of such year; and

“II) be based in the second and subsequent years of an
intermediary’s participation in the program, upon the actual lend-
ing practices of the intermediary during the term of the
intermediary’s participation in the program.

“(8) LOSS RESERVE OF INTERMEDIARIES.—

“(A) IN GENERAL.—The Administrator shall, by regulation to be codified
in the Code of Federal Regulations, require each intermediary to establish
a loan loss reserve fund, and to maintain such reserve fund until all obliga-
tions owed to the Administrator under this subsection are repaid.

“(B) AMOUNT OF RESERVE FUND.—The Administrator shall require the
loan loss reserve fund of an intermediary to be maintained at a level equal
to 15 percent of the outstanding balance of the notes receivable owed to the
intermediary.

“(C) REDUCTION OF REQUIRED AMOUNT.—Notwithstanding subparagraph
(B), the Administrator may reduce the annual loan loss reserve require-
ment of an intermediary to reflect the actual average loan loss rate for the
intermediary during the preceding 5-year period, except that in no case
shall the loan loss reserve be reduced to less than 10 percent of the out-
standing balance of the notes receivable owed to the intermediary. The Ad-
ministrator may reduce the annual loan loss reserve requirement of an
intermediary under this subparagraph only if the intermediary dem-
onstrates to the satisfaction of the Administrator that—

“(i) the average annual loss rate for the intermediary during the pre-
ceding 5-year period is less than 15 percent; and

“(i1) no other factors exist that may impair the ability of the inter-
mediary to repay all obligations owed to the Administrator under this
subsection.

“(D) REVIEW BY ADMINISTRATOR.—After the initial 5 years of an
intermediary’s participation in the program authorized by this subsection,
the Administrator shall, at the request of the intermediary, conduct a re-
view of the annual loss rate of the intermediary. Any intermediary that re-
quests a reduction in its loan loss reserve shall be reviewed based on the
most recent 5-year period preceding the request.
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“(9) LOANS TO SMALL BUSINESS CONCERNS FROM ELIGIBLE INTERMEDIARIES.—

“(A) IN GENERAL.—An eligible intermediary shall make fixed rate loans

to startup, newly established, and growing small business concerns from

the funds made available to it under paragraph (7) for working capital and
the acquisition of materials, supplies, furniture, fixtures, and equipment.

“(B) LoaAN AMOUNT.—To the extent practicable, each intermediary that
operates a microloan program under this subsection shall maintain a
microloan portfolio with an average loan size of not more than $15,000. An
intermediary may make a loan under this subsection of more than $20,000
to a small business concern only if such small business concern dem-
onstrates that it is unable to obtain credit elsewhere at comparable interest
rates and that it has good prospects for success. In no case shall an inter-
mediary make a loan under this subsection of more than $50,000, or have
outstanding or committed to any 1 borrower more than $50,000.

“(C) INTEREST LIMIT.—Notwithstanding any State limitation on the rate
or amount of interest that may be charged, taken, received, or reserved on
a loan, the maximum rate of interest to be charged on a microloan funded
under this subsection shall not exceed the rate of interest applicable to a
loan made to an intermediary by the Administrator—

“i) in the case of a loan of more than $10,000 made by the inter-
mediary to a small business concern or entrepreneur by more than 7.75
percentage points; and

“(ii) in the case of a loan of not more than $10,000 made by the inter-
mediary to a small business concern or entrepreneur by more than 8.5
percentage points.

“(D) REVIEW RESTRICTION.—The Administrator shall not review indi-
vidual microloans made by intermediaries prior to approval.

“(E) ESTABLISHMENT OF CHILD CARE OR TRANSPORTATION BUSINESSES.—In
addition to other eligible small businesses concerns, borrowers under any
program under this subsection may include individuals who will use the
loan proceeds to establish for-profit or nonprofit child care establishments
or businesses providing for-profit transportation services.

“(10) PROGRAM FUNDING FOR MICROLOANS.—

“(A) NUMBER OF PARTICIPANTS.—Under the program authorized by this
subsection, the Administrator may fund, on a competitive basis, not more
than 300 intermediaries.

“(B) MINIMUM ALLOCATION.—Subject to the availability of appropriations,
of the total amount of new loan funds made available for award under this
subsection in each fiscal year, the Administrator shall make available for
award in each State an amount equal to the sum of—

“(1) the lesser of—

“I) $800,000; or
“(II) Y55 of the total amount of new loan funds made available
for award under this subsection for that fiscal year; and

“(i1) any additional amount, as determined by the Administrator.

“(C) REDISTRIBUTION.—If, at the beginning of the third quarter of a fiscal
year, the Administrator determines that any portion of the amount made
available to carry out this subsection is unlikely to be made available under
subparagraph (B) during that fiscal year, the Administrator may make that
portion available for award in any one or more States without regard to
subparagraph (B).

“(11) EQUITABLE DISTRIBUTION OF INTERMEDIARIES.—In approving microloan
program applicants and providing funding to intermediaries under this sub-
section, the Administrator shall select and provide funding to such inter-
mediaries as will ensure appropriate availability of loans for small businesses
in all industries located throughout each State, particularly those located in
urban and in rural areas.

“(12) MARKETING, MANAGEMENT AND TECHNICAL ASSISTANCE GRANTS TO INTER-
MEDIARIES.—The Administrator may make grants described in paragraph (2)(B)
in accordance with the following requirements:

“(A) GRANT AMOUNTS.—Except as otherwise provided in subparagraph (C)
and subject to subparagraph (B), each intermediary that receives a loan
under this subsection shall be eligible to receive a grant to provide mar-
keting, management, and technical assistance to small business concerns
that are borrowers under this subsection. Except as provided in subpara-
graph (C), each intermediary meeting the requirements of subparagraph (B)
may receive a grant of not more than 25 percent of the total outstanding
balance of loans made to it under this subsection.



50

“(B) CONTRIBUTION.—ASs a condition of any grant made under subpara-
graph (A), the Administrator shall require the intermediary to contribute
an amount equal to 25 percent of the amount of the grant, obtained solely
from non-Federal sources. In addition to cash or other direct funding, the
contribution may include indirect costs or in-kind contributions paid for
under non-Federal programs.

“(C) ADDITIONAL TECHNICAL ASSISTANCE GRANTS FOR MAKING CERTAIN
LOANS.—

“(i) IN GENERAL.—Each intermediary that has a portfolio of loans
made under this subsection that averages not more than $10,000 dur-
ing the period of the intermediary’s participation in the program shall
be eligible to receive a grant equal to 5 percent of the total outstanding
balance of loans made to the intermediary under this subsection, in ad-
dition to grants made under subparagraph (A).

“(il) PURPOSES.—A grant awarded under clause (i) may be used to
provide marketing, management, and technical assistance to small
business concerns that are borrowers under this subsection.

“(iii) CONTRIBUTION EXCEPTION.—The contribution requirements in
subparagraph (B) do not apply to grants made under this subpara-

graph.

“(D) ELIGIBILITY FOR MULTIPLE SITES OR OFFICES.—The eligibility for a
grant described in subparagraph (A) or (C) shall be determined separately
for each loan-making site or office of an intermediary.

“(E) ASSISTANCE TO CERTAIN SMALL BUSINESS CONCERNS.—Each inter-
mediary may expend grant funds received under this subsection to provide
information and technical assistance to small business concerns that are
prospective borrowers under this subsection and may enter into contracts
with third parties to provide such information and assistance.

“(13) PRIVATE SECTOR BORROWING TECHNICAL ASSISTANCE GRANTS.—Grants
described in paragraph (2)(C) shall be subject to the following requirements:

“(A) GRANT AMOUNTS.—Subject to the requirements of subparagraph (B),
the Administrator may make not more than 55 grants annually, each in
?n)n(%mts not to exceed $200,000 for the purposes specified in paragraph
2)(C).

“(B) CONTRIBUTION.—As a condition of any grant made under subpara-
graph (A), the Administrator shall require the grant recipient to contribute
an amount equal to 20 percent of the amount of the grant, obtained solely
from non-Federal sources. In addition to cash or other direct funding, the
contribution may include indirect costs or in-kind contributions paid for
under non-Federal programs.

“(14) GRANTS FOR MANAGEMENT, MARKETING, TECHNICAL ASSISTANCE, AND RE-
LATED SERVICES.—

“(A) IN GENERAL.—The Administrator may procure technical assistance
for intermediaries participating in the Microloan Program to ensure that
such intermediaries have the knowledge, skills, and understanding of
microlending practices necessary to operate successful microloan programs.

“(B) ASSISTANCE AMOUNT.—The Administrator shall transfer 7 percent of
its annual appropriation for loans and loan guarantees under this sub-
section to the Administration’s Salaries and Expense Account for the spe-
cific purpose of providing 1 or more technical assistance grants to experi-
enced microlending organizations and national and regional nonprofit orga-
nizations that have demonstrated experience in providing training support
for microenterprise development and financing to achieve the purpose set
forth in subparagraph (A).

“(C)  WELFARE-TO-ENTREPRENEURSHIP  MICROLOAN  INITIATIVE.—Of
amounts made available to carry out the welfare-to-entrepreneurship
microloan initiative in any fiscal year, the Administrator may use not more
than 5 percent to provide technical assistance, either directly or through
contractors, to welfare-to-entrepreneurship microloan initiative grantees, to
ensure that, as grantees, they have the knowledge, skills, and under-
standing of microlending and welfare-to-entrepreneurship transition, and
other related issues, to operate a successful welfare-to-entrepreneurship
microloan initiative.

“(15) EVALUATION OF WELFARE-TO-ENTREPRENEURSHIP MICROLOAN INITIA-
TIVE.—On January 31, 1999, and annually thereafter, the Administrator shall
submit to the Committee on Small Business of the House of Representatives
and the Committee on Small Business and Entrepreneurship of the Senate a
report on the welfare-to-entrepreneurship microloan initiative, including a de-
scription of the amounts made available to carry out such initiative.
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“(16) DEFINITIONS.—For purposes of this subsection—

“(A) INTERMEDIARY.—The term ‘intermediary’ means—

“(i) a private, nonprofit entity;

“(i1) a private, nonprofit community development corporation;

“(iiil) a consortium of private, nonprofit organizations or nonprofit
community development corporations;

“(iv) a quasi-governmental economic development entity (such as a
planning and development district), other than a State, county, munic-
ipal government, or any agency thereof, if—

“(I) no application is received from an eligible nonprofit organiza-
tion; or

“(II) the Administrator determines that the needs of a region or
geographic area are not adequately served by an existing, eligible
nonprofit organization that has submitted an application; or

“(v) an agency of or nonprofit entity established by a Native Amer-
ican Tribal Government, that seeks to borrow or has borrowed funds
from the Administrator to make microloans to small business concerns
under this subsection.

“(B) MICROLOAN.—The term ‘microloan’ means a fixed rate loan of not
more than $50,000, made by an intermediary to a startup, newly estab-
lished, or growing small business concern.

“(C) RURAL AREA.—The term ‘rural area’ means any political subdivision
or unincorporated area—

“(i) in a nonmetropolitan county (as defined by the Secretary of Agri-
culture) or its equivalent thereof; or

“(i1) in a metropolitan county or its equivalent that has a resident
population of less than 20,000 if the Administrator has determined
such political subdivision or area to be rural.”.

(e) REPEAL OF CERTAIN PROVISIONS OF SECTION 7 OF THE SMALL BUSINESS ACT.—
Section 7 of the Small Business Act (15 U.S.C. 636) is amended—
(1) by striking subsection (d) and inserting the following:
“(d) [Reserved 1.”;
(2) by striking subsection (h) and inserting the following:
“(h) [Reserved ].”;
(3) by striking subsection (j) and inserting the following:
“(j) [Reserved 1.”; and
(4) by striking subsection (k) and inserting the following:
“(k) [Reserved ].”.
(f) CONTINUATION OF TEMPORARY PREDISASTER MITIGATION PROGRAM.—

(1) IN GENERAL.—There is a predisaster mitigation program under which the
Administrator may make, under section 7(b)(1) of the Small Business Act (15
U.S.C. 636(b)(1)) such loans (either directly or in cooperation with banks or
other lending institutions through agreements to participate on an immediate
or deferred (guaranteed) basis), as the Administrator may determine to be nec-
essary or appropriate, to enable small businesses to use mitigation techniques
in support of a formal mitigation program established by the Federal Emer-
gency Management Agency, except that no loan or guarantee may be extended
to a small business under this paragraph unless the Administrator finds that
the small business is otherwise unable to obtain credit for the purposes de-
scribed in this paragraph.

(2) TERMINATION.—No loan shall be made under this subsection after Sep-
tember 30, 2004.

(g) EFFECTIVE DATE.—The amendments made this section shall apply to loans and
grants made, and other assistance provided, after the date of the enactment of this
Act.

SEC. 208. GOVERNMENT CONTRACT AND BUSINESS DEVELOPMENT ASSISTANCE FOR SMALL
BUSINESS CONCERNS, ETC.
(a) IN GENERAL.—Section 8 of the Small Business Act (15 U.S.C. 637) is amended
by striking subsections (a), (b), and (c) and inserting the following new subsections:
“(a) GOVERNMENT CONTRACT AND BUSINESS DEVELOPMENT ASSISTANCE FOR SMALL
BUSINESS CONCERNS.—

“(1) ESTABLISHMENT.—There is within the Administration a program to be
carried out by the Administrator to enhance the competitive viability of pro-
gram participants by providing Government contract and business development
assistance to program participants consistent with the requirements of this sec-
tion.

“(2)(A) CONTRACT AUTHORITY.—The Administrator shall, to the extent that
Administrator determines it to be necessary or appropriate, enter into any con-
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tract with any contracting officer obligating the Administrator to furnish goods
or service to the Government.

“(B) NEGOTIATION WITH CONTRACTING OFFICER.—In any case in which the Ad-
ministrator certifies to a contracting officer that the Administrator is competent
and responsible to perform any procurement contract to be let by such officer,
such officer may let such procurement contract to the Administrator upon such
terms and conditions as may be agreed upon between the Administrator and
such officer.

“(C) FAIR MARKET PRICE RESTRICTION.—A contracting officer shall not let a
contract for goods or services under this paragraph if the amount of such con-
tract exceeds the fair market price of such goods or services.

“(D) APPEAL OF CONTRACTING OFFICER DECISION.—(i) Whenever the Adminis-
trator and a contracting officer fail to agree, the matter shall be submitted for
determination by the Administrator to the head of the agency of the contracting
officer.

“(ii) Not later than 5 days from the date the Administrator is notified of a
contracting officer’s adverse decision, the Administrator may notify the con-
tracting officer of the intent to appeal such adverse decision, and within 15 days
of such date the Administrator shall file a written request for a reconsideration
of the adverse decision with head of the agency.

“(iii) For purposes of this subparagraph, a contracting officer’s adverse deci-
sion includes a decision not to make available for award pursuant to this sub-
section a particular procurement requirement or the failure to agree on the
terms and conditions of a contract to be awarded noncompetitively under the
authority of this subsection.

“(iv) Upon receipt of the notice of intent to appeal, the head of the agency
shall suspend further action regarding the procurement until a written decision
on the Administrator’s request for reconsideration has been issued by such
agency head, unless the head of the agency makes a written determination that
urgent and compelling circumstances which significantly affect interests of the
United States will not permit waiting for a reconsideration of the adverse deci-
sion.

“(v) If the Administrator’s request for reconsideration is denied, the head of
the agency shall specify the reasons why the selected firm was determined to
be incapable to perform the procurement requirement, and the findings sup-
porting such determination, which shall be made a part of the contract file for
the requirement.

“(E) DETERMINATION OF UNSUITABILITY.—If a contracting officer requests the
Administrator to make the certification described in subparagraph (B) with re-
spect to any contract that the Administrator determines is not suitable for
award under this subsection, the Administrator shall notify the contracting offi-
cer of the Administrator’s determination not later than 3 days after the date
of such request.

“(F) SUBCONTRACTING AUTHORITY.—(i) The Administrator shall, to the extent
that the Administrator determines it to be necessary or appropriate, arrange for
the performance of such procurement contracts by negotiating or otherwise let-
ting subcontracts to program participants for such goods or services as may be
necessary to enable the Administrator to perform such contracts.

“(i1)(I) Except as authorized by subclause (II) or (III), no award shall be made
pursuant to this section to other than a small business concern.

“(II) In determining the size of a small business concern owned by a socially
and economically disadvantaged Indian tribe (or a wholly owned business entity
of such tribe), each firm’s size shall be independently determined without re-
gard to its affiliation with the tribe, any entity of the tribal organization, or any
other business enterprise owned by the tribe, unless the Administrator deter-
mines that one or more such tribally owned business concerns have obtained,
or are likely to obtain, a substantial unfair competitive advantage within an in-
dustry category.

“(III) Any joint venture established under the authority of section 602(b) of
the Business Opportunity Development Reform Act of 1988 (Public Law 100-
656) shall be eligible for award of a contract pursuant to this section.

“(G) DELEGATION OF CONTRACT ADMINISTRATION.—(i) The Administrator and
the head of the agency making the procurement shall enter into an agreement
under which a subcontract awarded under this subsection shall be administered
by the head of the agency making the procurement.

“(i1) Notwithstanding clause (i), the Administrator shall negotiate and award
any such subcontract and shall assist the program participant in the settlement
of any dispute arising from the performance of such subcontract.
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“(iii) Any agreement entered into by the Administrator with the head of an-
other agency before the date of the enactment of this clause that allows such
agency head to negotiate or award a contract under this subsection shall not
apply with respect to any subcontract offered for award after such date.

“(H) AWARD AFTER GRADUATION.—The Administrator shall, to the extent that
the Administrator determines it to be necessary or appropriate, make an award
to a small business concern which has completed its period of program partici-
pation as described in paragraph (21)(F) if—

“(1) the contract will be awarded as a result of an offer (including price)
submitted in response to a published solicitation relating to a competition
conducted pursuant to subparagraph (H); and

“(i1) the prospective contract awardee was a program participant eligible
for award of the contract on the date specified for receipt of offers contained
in the contract solicitation.

“(I) AWARD THROUGH COMPETITION.—(i) A subcontract offered for award pur-
suant to this subsection shall be awarded on the basis of competition restricted
to program participants if—

“(I) there is a reasonable expectation that at least 2 program participants
will submit offers and that award can be made at a fair market price; and

“(IT) the estimated anticipated award price of the contract (including op-
tions) may exceed $5,000,000 in the case of a contract opportunity assigned
a North American Industrial Classification System code for manufacturing
and $3,000,000 (including options) in the case of all other contract opportu-
nities.

“(i1) The Administrator may award a subcontract under this subsection on the
basis of a competition restricted to program participants if the requirements of
clause (1)(I) are met.

“(J) SOLE SOURCE AWARD.—(i) In the case of any subcontract not awarded
under subparagraph (I), the Administrator shall award such contract sole
source to a program participant if—

“(I) the program participant is determined to be a responsible contractor
with respect to performance of such contract opportunity;

“(IT) the award of such contract would be consistent with the program
participant’s business plan; and

“(III) the award of the contract would not result in the program partici-
pant exceeding the requirements established by paragraph (21)(G)(iii).

“(i1) To the maximum extent practicable, the Administrator shall promote the
equitable geographic distribution of sole source contracts awarded pursuant to
this subsection.

“(3) SURETY BONDS.—Notwithstanding subsections (a) and (c) of the first sec-
tion of the Act entitled ‘An Act requiring contracts for the construction, alter-
ation, and repair of any public building or public work of the United States to
be accompanied by a performance bond protecting the United States and by ad-
ditional bond for the protection of persons furnishing material and labor for the
construction, alteration, or repair of said public buildings or public work,” ap-
proved August 24, 1935 (49 Stat. 793; 40 U.S.C. 270a), no program participant
shall be required to provide any amount of any bond as a condition of receiving
any subcontract under this subsection if—

“(A) the Administrator determines that such amount is inappropriate for
such program participant in performing such contract;

“(B) the Administrator takes such measures as the Administrator con-
siders appropriate for the protection of persons furnishing materials and
labor to a program participant receiving any benefit pursuant to this para-

“(C) the Administrator assists, insofar as practicable, a program partici-
pant receiving the benefits of this paragraph to develop, within a reason-
able period of time, such financial and other capability as may be needed
to obtain such bonds as the Administrator may subsequently require for the
successful completion of any program conducted under the authority of this
subsection,;

“(D) the Administrator finds that such program participant is unable to
obtain the requisite bond or bonds from a surety and that no surety is will-
ing to issue such bond or bonds subject to the guarantee provisions of title
IV of the Small Business Investment Act of 1958; and

“(E) the program participant is determined to be a startup concern and
such concern has not been participating in any program conducted under
the authority of this subsection for a period exceeding one year.

“(4) SOLE SOURCE CONTRACT NEGOTIATION.—(A) Any program participant se-
lected by the Administrator to perform a contract to be let noncompetitively
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pursuant to this subsection shall, when practicable, participate in any negotia-
tion of the terms and conditions of such contract.

“(B) CALCULATION OF FAIR MARKET PRICE.—(i) For purposes of paragraph
(2)(C), a fair market price shall be determined by the agency according to
clauses (ii) and (iii) and submitted along with the procurement requirement to
the Administrator. The submission also shall include any data used by the
agency in calculating the fair market price.

“(i1) The estimate of a current fair market price for a new procurement re-
quirement, or a requirement that does not have a satisfactory procurement his-
tory, shall be derived from a price or cost analysis taking into account pre-
vailing market conditions, commercial prices for similar goods or services, and
data from other Federal agencies. Such analysis shall consider such cost or pric-
ing data as may be timely submitted by the Administrator.

“(iii) The estimate of a current fair market price for a procurement require-
ment that has a satisfactory procurement history shall be based on recent
award prices adjusted to insure comparability. Such adjustments shall take into
account differences in quantities, performance times, plans, specifications,
transportation costs, packaging and packing costs, labor and materials costs,
overhead costs, and any other additional costs which may be deemed appro-
priate.

“(iv) The agency’s estimate of the current fair market price (and any sup-
porting data furnished to the Administrator) shall not be disclosed to any poten-
tial offeror (other than the Administrator).

“(C) A program participant selected by the Administrator to perform or nego-
tiate a contract to be let pursuant to this subsection may request the Adminis-
trator to protect the agency’s estimate of the fair market price for such contract
pursuant to paragraph (2)(A).

“(5) SOCIAL DISADVANTAGE.—(A) Socially disadvantaged individuals are those
who have been subjected to racial or ethnic prejudice or cultural bias because
of their identity as a member of a group without regard to their individual
qualities.

“(B) Any determination made pursuant to this paragraph shall be made by
the Administrator and shall not be delegated.

“(6) ECONOMIC DISADVANTAGE.—(A)(i) Economically disadvantaged individuals
are those socially disadvantaged individuals whose ability to compete in the free
enterprise system has been impaired due to diminished capital and credit op-
portunities as compared to others in the same business area who are not so-
cially disadvantaged.

“(i1) In determining the degree of diminished credit and capital opportunities
the Administrator shall consider the assets and net worth of such socially dis-
advantaged individual as it relates to—

“(I) the assets and net worth of a business owner who is not socially dis-
advantaged; and

“(II) the capital needs of the primary industry in which the owner of the
business is engaged.

“(iii) In determining the economic disadvantage of an Indian tribe, the Admin-
istrator shall consider, where available, information such as the following—

“(I)dthe per capita income of members of the tribe excluding judgment
awards;

“(IT) the percentage of the local Indian population below the poverty level;
and

“(III) the tribe’s access to capital markets.

“(B) For the purpose of this section, an individual who has been determined
by the Administrator to be economically disadvantaged at the time of program
entry shall be deemed to be economically disadvantaged for the term of the pro-
gram, as computed under paragraph (21).

“(C) Whenever the Administrator computes personal net worth for the pur-
pose of program entry, it shall exclude from such computation—

“(1) the value of investments that disadvantaged owners have in their
concerns, except that such value shall be taken into account under this
paragraph when comparing such concerns to other concerns in the same
buziness area that are owned by other than socially disadvantaged persons;
an

“(1) the equity that disadvantaged owners have in their primary personal
residences.

“(D) The Administrator shall not establish a maximum net worth that pro-
hibits program entry that is less than $750,000.

“(7) PROGRAM PARTICIPANT.—
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“(A) DEFINITION.—For purposes of this section, the term ‘program partici-
pant’ means a small business concern which is certified by the Adminis-
trator that it meets the requirements of subparagraph (B) and—

“(i) which is at least 51 percent unconditionally owned by—

“(I) one or more socially and, at the time of program entry, eco-
nomically disadvantaged individuals,

“(II) an economically disadvantaged Indian tribe, (or a wholly
owned business entity of such tribe), or

“(III) an economically disadvantaged Native Hawaiian organiza-
tion, or

“(ii) in the case of any publicly owned business, at least 51 percent
of the stock of which is unconditionally owned by—

“(I) one or more socially and, at the time of program entry, eco-
nomically disadvantaged individuals,

“(II) an economically disadvantaged Indian tribe (or a wholly
owned business entity of such tribe), or

“(IIT) an economically disadvantaged Native Hawaiian organiza-
tion.

“(B) PROGRAM PARTICIPATION ELIGIBILITY.—A program participant meets
the requirements of this subparagraph if the management and daily busi-
ness operations of such small concern are controlled by one or more—

“(i) socially and, at the time of program entry, economically disadvan-
taged individuals described in subparagraph (A)(i)(I) or subparagraph
(A)GixD),

“(i1) members of an economically disadvantaged Indian tribe de-
scribed in subparagraph (A)(i)(II) or subparagraph (A)(ii)(II), or

“(iii) Native Hawaiian organizations described in subparagraph
(A)G)III) or subparagraph (A)Gi)(III).

“(C) NATIVE HAWAIIAN ORGANIZATION.—For purposes of this subsection,
the term ‘Native Hawaiian Organization’ means any community service or-
ganization serving Native Hawaiians in the State of Hawaii which—

“(i) is a nonprofit corporation that has filed articles of incorporation
with the director (or the designee thereof) of the Hawaii Department
of Commerce and Consumer Affairs, or any successor agency,

“(i1) is controlled by Native Hawaiians, and

“(iii) whose business activities will principally benefit such Native
Hawaiians.

“(D) ANNUAL CERTIFICATION.—Each program participant shall certify to
the District Director for the district in which its principal place of business
is located, on an annual basis, that it meets the requirements of this para-
graph regarding ownership and control by socially disadvantaged individ-
uals.

“(E) CAPABILITY DETERMINATION.—The term ‘program participant’ shall
not include any concern unless the Administrator determines that with con-
tract, financial, technical, and management support the small business con-
cern will be able to perform contracts which may be awarded to such con-
cern under paragraph (2)(F) and has reasonable prospects for success in
competing in the private sector.

“(F) SPECIAL RULES ON ELIGIBILITY.—(i) Except as provided in clause (iii),
no individual who was determined pursuant to this section to be socially
and economically disadvantaged before the date of the enactment of this
subparagraph shall be permitted to assert such disadvantage with respect
to any other concern making application for certification after such date.

“(ii) Except as provided in clause (iii), any individual upon whom eligi-
bility is based pursuant to paragraph (5) shall be permitted to assert such
eligibility for only one small business concern.

“(iii) A socially and economically disadvantaged Indian tribe may own
more than one small business concern eligible for assistance pursuant to
this subsection if—

“(I) the Indian tribe does not own another firm in the same industry
which has been determined to be eligible to receive contracts under this
program, and

“(IT) the individuals responsible for the management and daily oper-
ations of the concern do not manage more than two program partici-
pants.

“(iv) No program participant, previously eligible for the award of con-
tracts pursuant to this subsection, shall be subsequently recertified for pro-
gram participation if its prior participation in the program was concluded
for any of the reasons described in paragraph (10).
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“w)I) A program participant eligible for the award of contracts pursuant
to this subsection shall remain eligible for such contracts if there is a trans-
fer of ownership or control of the program participant that does not alter
E:h)e eligi})igity of the program participant as determined by paragraphs (5),
6), and (7).

“(II) The program participant shall notify the Assistant Administrator for
Minority Small Business and Capital Ownership of any such change in con-
trol or ownership and provide the Assistant Administrator with sufficient
information to enable the Assistant Administrator to determine that the
transfer of ownership and control does not alter eligibility for participation
in the program.

“(III) In the event of such a alteration of ownership or control, the con-
cern, if not terminated or graduated, shall be eligible for a period of contin-
ued participation in the program not to exceed the time limitations pre-
scribed in paragraph (27).

“(8) MANAGEMENT RESTRICTIONS.—(A) The Administrator shall not restrict
the amount of money that may be removed from the program participants by
its owners.

“(B) The Administrator shall not impose any restrictions on the management
of the company except insofar as such management would violate other eligi-
bility provisions or Federal procurement law.

“(C) Notwithstanding this provision, the Administrator may determine that a
program participant is not capable of performing a specific contract and may
choose not to award a contract to a program participant.

“(9) EXPANSION INTO OTHER INDUSTRIES.—Limitations established by the Ad-
ministrator in its regulations and procedures restricting the award of contracts
pursuant to this subsection to a limited number of North American Industry
Classification System codes in an approved business plan shall not be applied
in a manner that inhibits the logical business progression by a program partici-
pant into areas of industrial endeavor where such concern has the potential for
success.

“(10) OPPORTUNITY FOR HEARING.—(A) Subject to the provisions of subpara-
graph (E), the Administrator, prior to taking any action described in subpara-
graph (B), shall provide the program participant that is the subject of such ac-
tion, an opportunity for a hearing on the record after providing written notifica-
tion of an action set forth in paragraph (B), in accordance with chapter 5 of title
5, United States Code.

“(B) The actions referred to in subparagraph (A) are—

“(i) denial of program admission based upon a negative determination
pursuant to paragraph (5), (6), or (7);

“(i1) a termination pursuant to paragraph (21)(D);

“(iii) a graduation pursuant to paragraph (21)(F); and

“(iv) the denial of a request to issue a waiver pursuant to paragraph
(20)(B).

“(C) The Administrator’s proposed action, in any proceeding conducted under
the authority of this paragraph, shall be sustained unless the decision is not
supported by substantial evidence in the record.

“(D) A decision rendered pursuant to this paragraph shall be considered final
agency action for purposes of chapter 7 of title 5, United States Code.

“(E) The hearing officer selected to preside over a proceeding conducted under
the ailuthority of this paragraph shall decline to accept jurisdiction over any mat-
ter that—

“(i) does not, on its face, allege facts that, if proven to be true, would war-
rant reversal or modification of the Administrator’s position;

“(i1) is untimely filed;

“(iii) is not filed in accordance with the rules of procedure governing such
proceedings; or

“(iv) has been decided by or is the subject of an adjudication before a
court of competent jurisdiction over such matters.

“(F) Proceedings conducted pursuant to the authority of this paragraph shall
be completed and a decision rendered, insofar as practicable, within 90 days
after a written notification of the Administrator taking an action pursuant to
subparagraph (B).

“(11) OUTREACH EFFORT.—(A) The Administrator shall develop and implement
an outreach program to inform and recruit small business concerns to apply for
eligibility for assistance under this subsection.

“(B) Such program shall make a sustained and substantial effort to solicit ap-
plications for certification from small business concerns located in areas of con-
centrated unemployment or underemployment or within labor surplus areas
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and within States having relatively few program participants and from poten-
tially eligible program participants in industry categories that have not sub-
stantially participated in the award of contracts let under the authority of this
subsection.

“(12) CONSTRUCTION CONTRACTS.—To the maximum extent practicable, con-
struction subcontracts awarded by the Administrator pursuant to this sub-
section shall be awarded within the county or State where the work is to be
performed.

“(13) CAPABILITY STATEMENT.—

“(A) IN GENERAL.—The Administrator shall require each concern eligible
to receive subcontracts pursuant to this subsection to annually prepare and
submit to the Administrator a capability statement.

“(B) CONTENTS.—Such statement shall briefly describe such concern’s
various contract performance capabilities and shall contain the name and
telephone number of the business opportunity specialist in the district to
which the program participant is assigned.

“(C) CLASSIFICATION.—The Administrator shall separate such statements
by those program participants primarily dependent upon local contract sup-
port and those primarily requiring a national marketing effort.

“(D) DISSEMINATION.—Statements primarily dependent upon local con-
tract support shall be disseminated to appropriate buying activities in the
marketing area of the concern. The remaining statements shall be dissemi-
nated to the Directors of Small and Disadvantaged Business Utilization for
the appropriate agencies who shall further distribute such statements to
buying activities within such agencies that may purchase the types of items
or services described on the capability statements.

“(E) CONTRACTING ACTIVITY COMMUNICATION WITH ADMINISTRATION.—
Contracting activities receiving capability statements shall, within 60 days
after receipt, contact the relevant business opportunity specialist to indicate
the number, type and approximate dollar value of contract opportunities
that such activities may be awarding over the succeeding 12-month period
and which may be appropriate to consider for contracting with the Adminis-
trator and subsequent subcontracting to those concerns for which it has re-
ceived capability statements.

“(14) CONTRACT FORECAST.—(A) Each executive agency reporting to the Fed-
eral Procurement Data System contract actions with an aggregate value in ex-
cess of $50,000,000 shall prepare a forecast of expected contract opportunities
or classes of contract opportunities for the next and succeeding fiscal years that
small business concerns, including those owned and controlled by socially and
economically disadvantaged individuals, are capable of performing. Such fore-
cast shall be periodically revised during such year. To the extent such informa-
tion is available, the agency forecasts shall specify the following:

“(i) The approximate number of individual contract opportunities (and the
number of opportunities within a class).

“(i1) The approximate dollar value, or range of dollar values, for each con-
tract opportunity or class of contract opportunities.

“(iii) The anticipated time (by fiscal year quarter) for the issuance of a
procurement request.

“(iv) The activity responsible for the award and administration of the con-
tract.

“(B) FORECAST DISSEMINATION.—The head of each executive agency subject to
the provisions of subparagraph (A) shall within 10 days of completion furnish
such forecasts to the Administrator and the Director of the Office of Small and
Disadvantaged Business Utilization established pursuant to section 15(k) of this
Act for such agency.

“(C) LIMITS ON DISSEMINATION.—The information reported pursuant to sub-
paragraph (B) may be limited to classes of items and services for which there
are substantial annual purchases.

“(D) FORECAST AVAILABILITY.—Such forecasts shall be available to program
participants and all other small business concerns.

“(15) PERCENTAGES OF CONTRACT PERFORMANCE BY PROGRAM PARTICIPANTS.—

“(A) SERVICES AND PROCUREMENT.—A program participant may not be
awarded a contract under this subsection unless the program participant
agrees that—

“(i) in the case of a contract for services (except construction), at least
50 percent of the cost of contract performance incurred for personnel
shall be expended for employees of the concern; and

“@i1) in the case of a contract for procurement of supplies (other than
procurement from a regular dealer in such supplies), the concern will
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perform work for at least 50 percent of the cost of manufacturing the
supplies (not including the cost of materials).

“(B) ALTERATION OF PERCENTAGES.—The Administrator may change the
percentage under clause (i) or (ii) of subparagraph (A) if the Administrator
determines that such change is necessary to reflect conventional industry
practices among business concerns that are below the numerical size stand-
ard established by the Administrator pursuant to section 3(a) of this Act
for businesses in that industry category. A percentage established under
the preceding sentence may not differ from a percentage established under
section 15(n) of this Act.

“(C) CONSTRUCTION CONTRACT REGULATIONS.—(i) The Administrator shall
establish, by regulation and after the opportunity for notice and comment,
requirements similar to those specified in subparagraph (A) to be applicable
to contracts for general and specialty construction and to contracts for any
other industry category not otherwise subject to the requirements of such
subparagraph.

“(11) The percentage applicable to any such requirement shall be deter-
mined in accordance with subparagraph (B), except that such a percentage
may not differ from a percentage established under section 15(n) of this Act
for the same industry category.

“(16) PERFORMANCE EXCEPTION FOR WHOLESALERS AND RETAILERS.—(A) An
otherwise responsible program participant that is in compliance with the re-
quirements of subparagraph (B) shall not be denied the opportunity to submit
and have considered its offer for any procurement contract for the supply of a
product to be let pursuant to this subsection or section 15(a) solely because such
concern is other than the actual manufacturer or processor of the product to be
supplied under the contract.

“(B) To be in compliance with the requirements referred to in subparagraph
(A), the program participant shall—

“(1) be primarily engaged in the wholesale or retail trade;

“(i1) be a small business concern under the size standard for the North
American Industrial Classification System Code assigned to the contract so-
licitation on which the offer is being made;

“(iii) be a regular dealer, as defined pursuant to section 1(a) of the Act
entitled ‘An Act to provide conditions for the purchase of supplies and the
making of contracts by the United States, and for other purposes’, approved
June 30, 1936 (popularly known as the ‘Walsh-Healey Act’; 41 U.S.C. 35(a)),
in the product to be offered the Government or be specifically exempted
from such section by paragraph (24)(C) of this subsection; and

“(iv) represent that it will supply the product of a small manufacturer as
defined in section 3 of this Act, unless a waiver of such requirement is
granted—

“(I) by the Administrator, after reviewing a determination by the con-
tracting officer that no small manufacturer can reasonably be expected
to offer a product meeting the specifications (including period for per-
formance) required of an offeror by the solicitation; or

“(II) by the Administrator for a product (or class of products), after
determining that no small manufacturer is available to participate in
the Federal procurement market.

“(17) RESTRICTION ON ADMINISTRATION EMPLOYEES.—

“(A) IN GENERAL.—No person within the employ of the Administration
shall, during the term of such employment and for a period of two years
after such employment has been terminated, engage in any activity or
transaction specified in subparagraph (B) with respect to any program par-
ticipant if such person participated personally (either directly or indirectly)
in decision-making responsibilities relating to such program participant or
with respect to the administration of any assistance provided to program
participants generally under this subsection, section 8(b), or section
7(a)(20).

“(B) PROHIBITED TRANSACTIONS.—The activities and transactions prohib-
ited by subparagraph (A) include—

“{d) the buying, selling, or receiving (except by inheritance) of any
legal or beneficial ownership of stock or any other ownership interest
or the right to acquire any such interest;

“(ii) the entering into or execution of any written or oral agreement
(whether or not legally enforceable) to purchase or otherwise obtain any
right or interest described in clause (i); or

“(iii) the receipt of any other benefit or right that may be an incident
of ownership.
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“(C) EMPLOYEE CERTIFICATION AND PENALTIES.—(i) The employees des-
ignated in clause (ii) shall annually submit a written certification to the Ad-
ministrator regarding compliance with the requirements of this paragraph.

“(i1) The employees referred to in clause (i) are—

“(I) regional administrators;

“(II) district directors;

“(ITI) the Assistant Administrator for Minority Small Business and
Capital Ownership Development;

“(IV) employees whose principal duties relate to the award of con-
tracts or the provision of other assistance pursuant to this subsection
or section 8(b); and

“(V) such other employees as the Administrator may designate.

“(iii) Any present or former employee of the Administration who violates
this paragraph shall be subject to a civil penalty, assessed by the Attorney
General, that shall not exceed 300 percent of the maximum amount of gain
such employee realized or could have realized as a result of engaging in
those activities and transactions prescribed by subparagraph (B).

“(iv) In addition to any other remedy or sanction provided for under law
or regulation, any person who falsely certifies pursuant to clause (i) shall
be subject to a civil penalty under the Program Fraud Civil Remedies Act
of 1986 (31 U.S.C. 3801-3812).

“(18) PROHIBITION ON POLITICAL ACTIVITY.—

“(A) IN GENERAL.—Any employee of the Administration who has authority
to take, direct others to take, recommend, or approve any action with re-
spect to any program or activity conducted pursuant to this subsection or
section 8(b), shall not, with respect to any such action, exercise or threaten
to exercise such authority on the basis of the political activity or affiliation
of any party. Employees of the Administration shall expeditiously report to
the Inspector General of the Administration any such action for which such
employee’s participation has been solicited or directed.

“(B) PENALTIES.—Any employee who willfully and knowingly violates sub-
paragraph (A) shall be subject to disciplinary action which may consist of
separation from service, reduction in grade, suspension, or reprimand.

“(C) EXCEPTION.—Subparagraph (A) shall not apply to any action taken
as a penalty or other enforcement of a violation of any law, rule, or regula-
tion prohibiting or restricting political activity.

“(D) OTHER LAWS NOT AFFECTED.—The prohibitions of subparagraph (A),
and remedial measures provided for under subparagraphs (B) and (C) with
regard to such prohibitions, shall be in addition to, and not in lieu of, any
other prohibitions, measures or liabilities that may arise under any other
provision of law.

“(19) ANNUAL REPORT TO BUSINESS OPPORTUNITY SPECIALIST.—

“(A) IN GENERAL.—Program participants shall semiannually report to
their assigned business opportunity specialist the following:

“(i) A listing of any agents, representatives, attorneys, accountants,
consultants, and other parties (other than employees) receiving com-
pensation to assist in obtaining a Federal contract for such program
participant.

“(i1) The amount of compensation received by any person listed under
clause (i) during the relevant reporting period and a description of the
activities performed in return for such compensation.

“(B) SUBMISSIONS TO PRINCIPAL OFFICE.—The business opportunity spe-
cialist shall promptly review and forward such report to the Assistant Ad-
ministrator for Minority Small Business and Capital Ownership Develop-
ment. Any report that raises a suspicion of improper activity shall be re-
ported immediately to the Inspector General of the Administration.

“(C) CAUSE FOR TERMINATION.—The failure to submit a report pursuant
to the requirements of this subsection and applicable regulations shall be
considered good cause for the initiation of a termination proceeding pursu-
ant to paragraph (21)(D) of this section.

“(20) EFFECT OF CHANGE OF OWNERSHIP AND CONTROL.—

“(A) IN GENERAL.—

“(i) Subject to the provisions of subparagraph (B), a contract (includ-
ing options) awarded pursuant to this subsection shall be performed (as
performance is defined in paragraphs (15) and (16)) by the program
participant that initially received such contract.

“(i1) Notwithstanding the provisions of clause (i), if the owner or own-
ers upon whom eligibility was based relinquish ownership or control of
such concern, or enter into any agreement to relinquish such ownership
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or control, such contract or option shall be terminated for the conven-
ience of the Government, except that no repurchase costs or other dam-
ages may be assessed against such concerns due solely to the provisions
of this subparagraph.

“(B) WAIVER.—The Administrator may, on a nondelegable basis, waive
the requirements of subparagraph (A) only if one of the following conditions
exist:

“(i) When it is necessary for the owners of the concern to surrender
partial control of such concern on a temporary basis in order to obtain
equity financing.

“({i1) The head of the contracting agency for which the contract is
being performed certifies that termination of the contract would se-
verely impair attainment of the agency’s program objectives or mis-
sions.

“(iii) Ownership and control of the concern that is performing the
contract will pass to another small business concern that is a program
participant, but only if the acquiring firm would otherwise be eligible
to receive the award pursuant to this subsection.

“(iv) The individuals upon whom eligibility was based are no longer
able to exercise control of the concern due to incapacity or death.

“(v) When, in order to raise equity capital, it is necessary for the dis-
advantaged owners of the concern to relinquish ownership of a majority
of the voting stock of such concern, but only if—

“(I) such concern has exited the program established under this
subsection;

“(II) the disadvantaged owners will maintain ownership of the
largest single outstanding block of voting stock (including stock
held by affiliated parties); and

“(III) the disadvantaged owners will maintain control of daily
business operations.

“(C) TIMING OF WAIVER REQUEST.—The Administrator may waive the re-
quirements of subparagraph (A) if—

“(i) in the case of subparagraphs (B)(), (ii), and (iii), he is requested
to do so prior to the actual relinquishment of ownership or control; and

“(i) in the case of subparagraph (B)(iv), he is requested to do so as
soon as possible after the incapacity or death occurs.

“(D) NOTIFICATION TO ADMINISTRATOR.—Concerns performing contracts
awarded pursuant to this subsection shall be required to notify the Admin-
istration immediately upon entering an agreement (either oral or in writ-
ing) to transfer all or part of its stock or other ownership interest to any
other party.

“(E) TREATMENT OF SMALL BUSINESS INVESTMENT COMPANY INTEREST.—
Notwithstanding any other provision of law, for the purposes of determining
ownership and control of a concern under this section, any potential owner-
ship interests held by investment companies licensed under the Small Busi-
ness Investment Act of 1958 shall be treated in the same manner as inter-
ests held by the individuals upon whom eligibility is based.

“(21) CONDITIONS OF PARTICIPATION.—

“(A) DURATION.—A program participant shall be permitted to continue
participation in such program for a period of time which is 9 years. Nothing
contained in this subparagraph shall be deemed to prevent the Adminis-
trator from instituting a termination or graduation pursuant to subpara-
graph (F) or (H) for issues unrelated to the expiration of any time period
limitation.

“(B) BUSINESS PLAN SUBMISSION.—(i) Promptly after certification as a par-
ticipant in the program established by this section, a program participant
shall submit a business plan (hereinafter referred to as the ‘plan’) as de-
scribed in clause (ii) of this subparagraph for review by the Business Oppor-
tunity Specialist assigned to assist such program participant.

“(ii) The plan may be a revision of a preliminary business plan submitted
by the program participant or required by the Administrator as a part of
the application for certification under this subsection and shall be designed
to result in the program participant eliminating the conditions or cir-
cumstances upon which the Administrator determined eligibility pursuant
to paragraph (7) of this section.

“(iii) Such plan, and subsequent modifications submitted under clause (v),
shall be approved by the Business Opportunity Specialist prior to the pro-
gram participant being eligible for award of a contract pursuant to this sub-
section.
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. “(iv) The plans submitted under this subparagraph shall include the fol-
owing:

“I) An analysis of market potential, competitive environment, and
other business analyses estimating the program participant’s prospects
for profitable operations during the term of program participation and
after graduation.

“(II) An analysis of the program participant’s strengths and weak-
nesses with particular attention to correcting any financial, managerial,
technical, or personnel conditions which are likely to impede the pro-
gram participant from receiving contracts other than those awarded
under this section.

“(III) Specific targets, objectives, and goals, for the business develop-
ment of the program participant during the next and succeeding years
utilizing the results of the analyses conducted pursuant to subclauses
(I) and (II).

“(IV) A transition management plan outlining specific steps to assure
profitable business operations after graduation (to be incorporated into
the program participant’s plan during the first year of the transitional
stage of program participation).

“(V) Estimates of contract awards pursuant to this subsection and
from other sources, which the program participant will require to meet
t}11e specific targets, objectives, and goals for the years covered by its

an.

“(v) Each program participant shall annually review its currently ap-
proved plan with its Business Opportunity Specialist and modify such plan
as may be appropriate. Any modified plan shall be submitted to the District
Director for approval. The currently approved plan shall be considered valid
until such time as a modified plan is reviewed by the Business Opportunity
Specialist and approved by the District Director.

“(vi) Annual reviews pertaining to years in the transitional stage of pro-
gram participation shall require, as appropriate, a written verification that
such program participant has complied with the requirements of paragraph
(21)(G) of this section relating to attaining business activity from sources
other than contracts awarded pursuant to this section.

“(vii) Each program participant shall annually forecast its needs for con-
tract awards under this section for the next program year and the suc-
ceeding program year during the review of its business plan, conducted pur-
suant to clause (v). Such forecast shall be known as the ‘section 8(a) con-
tract support level’ and shall be included in the program participant’s busi-
ness plan. Such forecast shall include—

“(I) the aggregate dollar value of contract support to be sought on a
noncompetitive basis under this section, reflecting compliance with the
requirements of paragraph (21)(G) relating to attaining business activ-
ity from sources other than contracts awarded pursuant to this section,

“(II) the types of contract opportunities being sought, identified by
North American Industrial Classification System Code or otherwise,

“(III) an estimate of the dollar value of the section 8(a) contract sup-
port level to be sought on a competitive basis, and

“IV) such other information as may be requested by the Business
Opportunity Specialist to provide effective business development assist-
ance to the program participant.

“(C) CONDITIONS FOR DENIAL OF ASSISTANCE.—A program participant
shall be denied all such assistance if such concern—

“(1) voluntarily elects not to continue participation;

“(i1) completes the period of Program participation as prescribed by
paragraph (21)(A); and

“(i11) is terminated or graduated pursuant to proceedings conducted
in accordance with paragraph (10).

“(D) TERMINATION DEFINED.—For purposes of this subsection, the term
‘terminated’ and the term ‘termination’ means the total denial or suspen-
sion of assistance under this paragraph or under this section prior to the
graduation of the program participant or prior to the expiration of the max-
imum program participation term. An action for termination shall be based
upon good cause, including—

“@d) the failure by such concern to maintain its eligibility for program
participation;

“(i1) the failure of the concern to engage in business practices that
will promote its competitiveness within a reasonable period of time as
evidenced by, among other indicators, a pattern of unjustified delin-
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quent performance or terminations for default with respect to contracts
awarded under the authority of this subsection;

“(iii) a demonstrated pattern of failing to make required submissions
or responses to Administration officials or employees in a timely man-

er;

“(iv) the willful violation of any rule or regulation of the Adminis-
trator pertaining to material issues;

“(v) the debarment of the concern or its disadvantaged owners by any
agency pursuant to subpart 9.4 of title 48, Code of Federal Regulations
(or any successor regulation); or

“(vi) the conviction of the disadvantaged owner or an officer of the
concern for any offense indicating a lack of business integrity including
any conviction for embezzlement, theft, forgery, bribery, falsification or
violation of section 16. For purposes of this clause, no termination ac-
tion shall be taken with respect to a disadvantaged owner solely be-
cause of the conviction of an officer of the concern (who is other than
a disadvantaged owner) unless such owner conspired with, abetted, or
otherwise knowingly acquiesced in the activity or omission that was the
basis of such officer’s conviction.

“(E) INITIATION OF TERMINATION PROCEEDING.—(i) The District Director
may initiate a termination proceeding by recommending such action to the
Assistant Administrator for Minority Small Business and Capital Owner-
ship Development.

“(i1) Whenever the Assistant Administrator determines such termination
is appropriate, within 15 days after making such a determination the pro-
gram participant shall be provided a written notice of intent to terminate,
specifying the reasons for such action.

“(iii) No program participant shall be terminated from the program pur-
suant to subparagraph (D) without first being afforded an opportunity for
a hearing in accordance with paragraph (10).

“(iv) If a termination proceeding is initiated against a program partici-
pant, such participant shall be ineligible from receiving assistance pursuant
to this section until the final disposition of the termination action.

“(v) If the program participant is reinstated upon final decision by the
Administrator pursuant to paragraph (10), the time during which the pro-
gram participant did not receive assistance shall be added on to the original
program term end date.

“(F) GRADUATION DEFINED.—For the purposes of this subsection and sub-
section 8(b) the term ‘graduated’ or ‘graduation’ means that the program
participant is recognized as successfully completing the program by sub-
stantially achieving the targets, objectives, and goals contained in the con-
cern’s business plan thereby demonstrating its ability to compete in the
marketplace without assistance under this section.

“(G) BUSINESS ACTIVITY TARGETS.—(i) During the developmental stage of
its participation in the program, a program participant shall take all rea-
sonable efforts within its control to attain the targets contained in its busi-
ness plan for contracts awarded other than pursuant to this subsection
(hereinafter referred to as ‘business activity targets.’).

“(i1) Such efforts shall be made a part of the business plan and shall be
sufficient in scope and duration to satisfy the Administrator that the pro-
gram participant will engage in a reasonable marketing strategy that will
maximize its potential to achieve its business activity targets.

“(ii) During the transitional stage of the program a program participant
shall be subject to regulations regarding business activity targets that are
promulgated by the Administrator. Such regulations shall:

“(I) Establish business activity targets applicable to program partici-
pants during the fifth year and each succeeding year of program par-
ticipation.

“(aa) Such activity targets shall, for such period of time, reflect
a reasonably consistent increase in contracts awarded other than
pulrsuant to this subsection, expressed as a percentage of total
sales.

“(bb) The Administrator may establish modified business activity
targets for program participants that have participated in the pro-
gram for a period of longer than 5 years on the date of the enact-
ment of this Act.

“(IT) Require the program participant to certify that it has met its
business activity targets or that it is in compliance with such remedial
measures as may have been ordered pursuant to regulations issued
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under subclause (III) prior to the receipt of any contract awarded pur-
suant to this subsection.

“(IIT) Authorize the Administrator to take appropriate remedial
measures with respect to a program participant that has failed to at-
tain a required business activity target for the purpose of reducing such
participant’s dependence on contracts awarded pursuant to this section.

“(aa) Such remedial actions may include assisting the program
participant to expand the dollar volume of its competitive business
activity or limiting the dollar volume of contracts awarded to the
program participant pursuant to this subsection.

“(bb) Unless the remedial measures taken pursuant to subclause
(aa) bar the award of contracts to program participants, no reme-
dial measures shall be reviewable pursuant to paragraph (10).

“(H) ELIGIBILITY REVIEW.—(i) The Administrator shall conduct an evalua-
tion of a program participant’s eligibility for continued participation in the
program whenever it receives specific and credible information alleging that
sut():lll program participant no longer meets the requirements for program eli-
gibility.

“(i1) Upon making a finding that a program participant is no longer eligi-
ble, the Administrator shall initiate a termination proceeding in accordance
with subparagraphs (D) and (E).

“(iii) A program participant’s eligibility for award of any contract under
the authority of this section may be suspended pursuant to subpart 9.4 of
title 48, Code of Federal Regulations (or any successor regulation).

“(22) CERTIFICATION AND REVIEW BY ADMINISTRATOR.—

“(A) ASSISTANT ADMINISTRATOR COORDINATION.—The Assistant Adminis-
trator for Minority Small Business and Capital Ownership Development
shall be responsible for coordinating and formulating policies relating to
Federal assistance to small business concerns eligible for assistance under
section 7(i) of this Act and program participants.

“(B) DIVISION OF PROGRAM CERTIFICATION AND ELIGIBILITY.—(i) There is
established a Division of Program Certification and Eligibility (hereinafter
referred to in this paragraph as the ‘Division’) in the Office of Minority
Small Business and Capital Ownership Development. The Division shall be
headed by a Director who shall report directly to the Assistant Adminis-
trator for Minority Small Business and Capital Ownership Development.
The Division shall establish field offices within such regional offices of the
Administration as may be necessary to perform efficiently its functions and
responsibilities.

“(i1) Subject to the provisions of paragraph (5)(B), the functions and re-
sponsibility of the Division of Program Certification and Eligibility are to—

“(I) receive, review and evaluate applications for certification pursu-
ant to paragraphs (5), (6), and (7);

“(II) advise each program applicant within 15 days after the receipt
of an application as to whether such application is complete and suit-
able for evaluation and, if not, what matters must be rectified;

“(III) render recommendations on such applications to the Assistant
Administrator for Minority Small Business and Capital Ownership De-
velopment;

“(IV) review and evaluate financial statements and other submissions
from concerns participating in the program established by this sub-
section to ascertain continued eligibility to receive subcontracts pursu-
ant to this section;

“(V) make a request for the initiation of termination or graduation
proceedings, as appropriate, to the Assistant Administrator for Minor-
ity Small Business and Capital Ownership Development;

“(VI) make recommendations to the Assistant Administrator for Mi-
nority Small Business and Capital Ownership Development concerning

rotests from applicants that have been denied program admission;

“(VII) decide protests regarding the status of a concern as a dis-
advantaged concern for purposes of any program or activity conducted
under the authority of subsection (d), or any other provision of Federal
law that references such subsection for a definition of program eligi-
bility; and

“(VIII) implement such policy directives as may be issued by the As-
sistant Administrator for Minority Small Business and Capital Owner-
ship Development pursuant to subparagraph (E) regarding, among
other things, the geographic distribution of concerns to be admitted to
the program and the industrial make-up of such concerns.
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“(C) PROGRAM ADMISSION AND CONTRACT OPPORTUNITIES.—An applicant
shall not be denied admission into the program established by this sub-
section due solely to a determination by the Division of Program Certifi-
cation and Eligibility that specific contract opportunities are unavailable to
assist in the development of such concern unless—

“(i) the Government has not previously procured and is unlikely to
procure the types of products or services offered by the concern on a
prime contract basis; or

“(i1) the purchases of such products or services by the Federal Gov-
ernment will not be in quantities sufficient to support the develop-
mental needs of the applicant and other program participants providing
the same or similar items or services.

“(D) CERTIFICATION DECISION.—Except as provided in paragraph 5(B), not
later than 90 days after receipt of a completed application for program cer-
tification, the Assistant Administrator for Minority Small Business and
Capital Ownership Development shall certify a small business concern as
a program participant or shall deny such application.

“(E) DIVISION REVIEW.—

“(i) Thirty days before the conclusion of each fiscal year, the Director
of the Division of Program Certification and Eligibility shall review all
concerns that have been admitted into the program during the pre-
ceding 12-month period.

“(i1) The review shall ascertain the number of entrants, their geo-
graphic distribution, and their industrial classification. The Director
shall also estimate the expected growth of the program during the next
fiscal year and the number of additional Business Opportunity Special-
ists, if any, that will be needed to meet the anticipated demand for the
program.

“(1ii) The findings and conclusions of the Director shall be reported
to the Assistant Administrator for Minority Small Business and Capital
Ownership Development by September 30 of each year.

“(iv) Based on such report and such additional data as may be rel-
evant, the Assistant Administrator shall, by October 31 of each year,
issue rules as that term is defined in section 551(4) of title 5, United
States Code, applicable to such fiscal year that—

“(I) establish priorities for the solicitation of program applica-
tions from underrepresented regions and industry categories;

“(II) assign staffing levels and allocate other program resources
as necessary to meet program needs; and

“(IIT) establish priorities in the processing and admission of new
program participants as may be necessary to achieve an equitable
geographic distribution of concerns and a distribution of concerns
across all industry categories in proportions needed to increase sig-
nificantly contract awards to small business concerns owned and
controlled by socially and economically disadvantaged individuals.
When considering such increase the Administrator shall give due
consideration to those industrial categories where Federal pur-
chases have been substantial but where the participation rate of
such concerns has been limited.

“(23) STAGES OF PROGRAM PARTICIPATION.—

“(A) IN GENERAL.—The Capital ownership Development Program estab-
lished by this subsection shall have a developmental stage and transitional
stage.

“(B) DEVELOPMENTAL STAGE.—The developmental stage of program par-
ticipation shall be designed to assist the concern in its effort to overcome
its economic disadvantage by providing such assistance as may be nec-
essary and appropriate to access its markets and to strengthen its financial
and managerial skills.

“(C) TRANSITIONAL STAGE.—The transitional stage of program participa-
tion shall be designed to overcome, insofar as practicable, the remaining
elements of economic disadvantage and to prepare such concern for gradua-
tion from the program.

“(24) TYPES OF ASSISTANCE PROVIDED BY THE ADMINISTRATOR.—The Adminis-
trator shall make available during the developmental and transitional stages
the following assistance:

“(A) Contract support pursuant to this section.

“(B) Financial assistance pursuant to section 7(a)(20).

“(C) A maximum of two exemptions from the requirements of section 1(a)
of the Act entitled ‘An Act to provide conditions for the purchase of supplies
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and the making of contracts by the United States, and for other purposes’,
approved June 30, 1936 (popularly known as the ‘Walsh-Healey Act’; 41
U.S.C. 35(a)), which exemptions shall apply only to contracts awarded pur-
suant to this section and shall only be used to allow for contingent agree-
ments by a small business concern to acquire the machinery, equipment, fa-
cilities, or labor needed to perform such contracts. No exemption shall be
made pursuant to this subparagraph if the contract to which it pertains has
an anticipated value in excess of $10,000,000.

“(D)(1) Financial assistance whereby the Administrator may purchase in
whole or in part, and on behalf of such concerns, skills training or upgrad-
ing for employees or potential employees of such concerns.

“(i1) For purposes of this subparagraph the term ‘training provider’ shall
mean an institution of higher education, a community or vocational college,
or an institution eligible to provide skills training or upgrading under the
Job Training Partnership Act or title I of the Workforce Investment Act of
1998.

“(iii) Assistance may be made by direct payment to the training provider
or by reimbursing the program participant or the participant’s employee, if
such reimbursement is found to be reasonable and appropriate.

“(iv) The Administrator shall, in consultation with the Secretary of Labor,
promulgate rules and regulations to implement this subparagraph that es-
tablish acceptable training and upgrading performance standards and pro-
vide for such monitoring or audit requirements as may be necessary to en-
sure the integrity of the training effort.

“(v) No financial assistance shall be granted under this subparagraph un-
less the Administrator determines each of the following:

“(I) The program participant has documented that it has first ex-
plored the use of existing cost-free or cost-subsidized training programs
offered by public and private sector agencies working with programs of
employment and training and economic development.

“(II) No more than 5 employees or potential employees of the pro-
gram participant are recipients of any benefits under this subpara-
graph at any one time.

“(III) No more than $2,500 shall be made available for any one em-
ployee or potential employee.

“(IV) The length of training or upgrading financed by this subpara-
graph shall be no less than 1 month nor more than 6 months.

“(V) The program participant has given adequate assurance it will
employ the trainee or upgraded employee for at least 6 months after
the training or upgrading financed by this subparagraph has been com-
pleted and each trainee or upgraded employee has provided a similar
assurance to remain within the employ of such concern for such period.

“(aa) If such concern, trainee, or upgraded employee breaches
this agreement, the Administrator shall be entitled to obtain from
the violating party the repayment of all funds expended on behalf
of the violating party.

“(bb) Such repayment shall be made to the Administrator to-
gte)‘iher with such interest and costs of collection as may be reason-
able.

“(cc) The violating party shall be barred from receiving any fur-
ther assistance under this subparagraph.

“(VI) The training to be financed may take place either at such con-
cern’s facilities or at those of the training provider.

“(VII) The program participant will maintain such records as the Ad-
ministrator deems appropriate to ensure that the provisions of this
paragraph and any other applicable law have not been violated.

“(E)3) The transfer of technology or surplus property owned by the
United States to such a concern.

“(i1) Activities designed to effect such transfer shall be developed in co-
operation with the heads of Federal agencies and shall include the transfer
by grant, license, or sale of such technology or property to such a concern.
Euch property may be transferred to program participants on a priority

asis.

“@ii) Technology or property transferred under this subparagraph shall be
used by the concern during the normal conduct of its business operation
and shall not be sold or transferred to any other party (other than the Gov-
ernment) during such concern’s term of participation in the program and
for one year thereafter.
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“(F) Training assistance whereby the Administrator shall conduct train-
ing sessions to assist individuals and enterprises eligible to receive con-
tracts under this section in the development of business principles and
strategies to enhance their ability to successfully compete for contracts in
the marketplace.

“(G) Joint ventures, leader-follow arrangements, and teaming agreements
between the program participant and other program participants and other
small business concerns with respect to contracting opportunities. Such ac-
tivities shall be undertaken on the basis of programs developed by the pro-
curing agency with the assistance of the Administration.

“(H) Transitional management business planning training and technical
assistance.

“(25) TRANSITIONAL STAGE ASSISTANCE.—Program participants in the develop-
mental stage of program participation shall be eligible for the assistance pro-
vided by subparagraphs (A), (B), (C), (D), (E), (F), and (G) of paragraph (24).

“(26) DEVELOPMENTAL STAGE ASSISTANCE.—Program Participants in the tran-
sitional stage of Program participation shall be eligible for the assistance pro-
vided by subparagraphs (A), (B), (F), (G), and (H) of paragraph (24).

“(27) DURATION OF STAGES.—Subject to the provisions of paragraph (21)(A),
a program participant may receive developmental assistance under this sub-
section and contracts under this subsection for a total period of not longer than
9 ﬁreirs, measured from the date of its certification under this subsection, of
which—

“(A) no more than 5 years may be spent in the developmental stage of
program participation; and

“(B) no more than 4 years may be spent in the transitional stage of pro-
gram participation.

“(28) DATA COLLECTION.—

“(A) IN GENERAL.—The Administrator shall develop and implement a
process for the systematic collection of data on the operations of the pro-
gram established pursuant to this section.

“(B) REPORT.—Not later than April 30 of each year, the Administrator
shall submit a report to the Committee on Small Business and Entrepre-
neurship of the Senate and the Committee on Small Business of the House
of Representatives on the program that shall include the following:

“(i) A description and estimate of the benefits and costs that have ac-
crued to the economy and the Government in the immediately pre-
ceding fiscal year due to the operations of those business concerns that
were performing contracts awarded pursuant to this section.

“(i1) A compilation and evaluation of those business concerns that
have exited the program during the immediately preceding three fiscal
years. Such compilation and evaluation shall detail the number of con-
cerns actively engaged in business operations, those that have ceased
or substantially curtailed such operations, including the reasons for
such actions, and those concerns that have been acquired by other
firms or organizations owned and controlled by other than socially and
economically disadvantaged individuals.

“(iii) For those businesses that have continued operations after they
exited from the program, the Administrator shall also separately detail
the benefits and costs that have accrued to the economy during the im-
mediately preceding fiscal year due to the operations of such concerns.

“(iv) A listing of all participants in the program during the preceding
fiscal year identifying, by State and by region, for each firm: the name
of the concern, the race or ethnicity, and gender of the disadvantaged
owners, the dollar value of all contracts received in the preceding year,
the dollar amount of advance payments received by each concern pur-
suant to contracts awarded under this section, and a description includ-
ing (if appropriate) an estimate of the dollar value of all benefits re-
ceived pursuant to paragraphs (25) and (26) and section 7(a)(20) during
such year.

“(v) The total dollar value of contracts and options awarded during
the preceding fiscal year pursuant to this section and such amount ex-
pressed as a percentage of total sales of—

“(I) all firms participating in the program during such year; and
“(II) firms in each of the nine years of program participation.

“(vi) A description of such additional resources or program authori-
ties as may be required to provide the types of services needed over the
next 2-year period to service the expected portfolio of firms certified
pursuant to this section.
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“(vii) The total dollar value of contracts and options awarded pursu-
ant to this section, at such dollar increments as the Administrator
deems appropriate, for each 6 digit North American Industrial Classi-
ﬁ?atéon System code under which such contracts and options were clas-
sified.

“(b) MANAGEMENT AND TECHNICAL ASSISTANCE.—

“(1) CONTRACTS FOR ASSISTANCE.—The Administrator shall be required to
enter into contracts with business concerns, not-for-profit entities, and other
persons capable of providing management and technical assistance, as may be
necessary, to participants in the program established in subsection (a), to firms
described in paragraph (5) or paragraph (6) of that subsection but are not par-
ticipants in the program established pursuant to that subsection, and to small
business concerns which have loans guaranteed pursuant to section 7(i).

“(2) SELECTION OF CONTRACTORS.—The Administrator shall select contractors
based on the experience in advising small business concerns on financial and
business operations, including but not limited to comprehensive business plans,
and other functions needed to preserve and expand small businesses eligible for
assistance under paragraph (1). To the extent practical, the Administrator shall
select, as contractors, small business concerns but the primary evaluation cri-
teria shall be the technical ability of the contractor to provide the services set
forth in this subsection.

“(3) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appro-
priated to carry out this subsection $6,000,000 for each of fiscal years 2004 and
2005. Such sums shall remain available until expended.

“(c) COORDINATION WITH OTHER AGENCIES.—The Administrator shall take such
steps as may be necessary and appropriate, in coordination and cooperation with the
heads of Federal agencies to insure that contracts, subcontracts, and deposits made
by the Federal Government or with programs aided with Federal funds are placed
in such way as to further the purposes of subsection (a) of this section and section
73G).”.

(b) COMMERCIAL MARKETING.—Section 8(d)(10) of the Small Business Act (15
U.S.C. 637(d)(10)) is amended to read as follows:

“(10) In the case of contracts within the provisions of paragraphs (4), (5), and
(6), the Administrator is authorized to—

“(A) assign at least one commercial marketing representative per state
whose primary responsibilities shall be to—

“(i) assist Federal agencies and businesses in complying with their
responsibilities under the provisions of this subsection, including the
formulation of subcontracting plans pursuant to paragraph (4);

“(i1) review any solicitation for any contract to be let pursuant to
paragraphs (4) and (5) to determine the maximum practicable oppor-
tunity for small business concerns, small manufacturers, small busi-
ness concerns owned and controlled by veterans, small business con-
cerns owned and controlled by service-disabled veterans, qualified
HUBZone small business concerns, small business concerns owned and
controlled by socially and economically disadvantaged individuals,
small business concerns eligible for participation under section 8(a),
and small business concerns owned and controlled by women to partici-
pate as subcontractors in the performance of any contract resulting
from any solicitation, and to submit its findings, which shall be advi-
sory in nature, to the appropriate Federal agency;

“(iii) evaluate compliance with subcontracting plans, either on a con-
tract-by-contract basis, or in the case of contractors having multiple
contracts, on an aggregate basis including recommendations to the con-
tracting officer for an assessment of liquidated damages;

“iv) work directly with small businesses to counsel them on mar-
keting and subcontracting to large business prime contractors that
have contracts with the Federal Government;

“(v) identify large business buyers of small business products and
services;

“(vi) assist small businesses in receiving timely payment from large
business prime contractors that have contracts with the Federal Gov-
ernment; and

“(vii) perform program reviews of the small business outreach pro-
grams and subcontracting programs of large businesses.

“(B) Not later than September 30, 2004, each state shall be assigned at
least one commercial marketing representative, authorized by paragraph
10(A) of this section, who must be physically located in each state.



68

“(C) Not later than 120 days after enactment of this Act, the Adminis-
trator shall, after the opportunity for notice and comment, promulgate regu-
lations governing the Administrator’s review of subcontracting plans includ-
ing the standards for determining good faith effort of compliance with the
subcontracting plans.”.

(c) WOMEN-OWNED SMALL BUSINESS CONCERNS; AUTHORITIES OF ADMINIS-
TRATOR.—Subsections (m) and (n) of section 8 of the Small Business Act (15 U.S.C.
637 (m) and (n)) are amended to read as follows:

“(m) PROCUREMENT PROGRAM FOR WOMEN-OWNED SMALL BUSINESS CONCERNS.—

“(1) DEFINITIONS.—In this subsection, the following definitions apply:

“(A) SMALL BUSINESS CONCERN OWNED AND CONTROLLED BY WOMEN.—The
term ‘small business concern owned and controlled by women’ has the
meaning given such term in section 3(n), except that ownership shall be de-
termined without regard to any community property law.

“(2) AUTHORITY TO RESTRICT COMPETITION.—In accordance with this sub-
section, a contracting officer may restrict competition for any contract for the
procurement of goods or services by the Federal Government to small business
concerns owned and controlled by women, if—

“(A) each of the concerns is not less than 51 percent owned by 1 or more
women who are economically disadvantaged (and such ownership is deter-
mined without regard to any community property law);

“(B) the contracting officer has a reasonable expectation that 2 or more
small business concerns owned and controlled by women will submit offers
for the contract;

“(C) the contract is for the procurement of goods or services with respect
to an industry identified by the Administrator pursuant to paragraph (4);

“(D) the anticipated award price of the contract (including options) does
not exceed—

“(1) $5,000,000, in the case of a contract assigned an industrial classi-
fication code for manufacturing; or

“(ii) $3,000,000, in the case of all other contracts;

“(E) in the estimation of the contracting officer, the contract award can
be made at a fair and reasonable price; and

“(F) each of the concerns—

“@d) is certified by a Federal agency or a State government as a small
business concern owned and controlled by women;

“(i1) is certified by a national certifying entity approved by the Ad-
ministrator as a small business concern owned and controlled by
women; or

“(iii) certifies to the contracting officer that it is a small business con-
cern owned and controlled by women and provides adequate docu-
mentation in accordance with standards established by the Administra-
tion to support such certification.

“(3) WAIVER.—With respect to a small business concern owned and controlled
by women, the Administrator may waive subparagraph (2)(A) if the Adminis-
trator determines that the concern is in an industry in which small business
concerns owned and controlled by women are substantially underrepresented.

“(4) IDENTIFICATION OF INDUSTRIES.—

“(A) IN GENERAL.—The Administrator shall conduct a study to identify in-
dustries in which small business concerns owned and controlled by women
are underrepresented with respect to Federal procurement contracting.

“(B) DETERMINATION BY CONTRACTING OFFICER.—Until such time as the
Administrator conducts such study, the determination as to whether an in-
dustry is under-represented by small business concerns owned and con-
trolled by women shall be made by the contracting officer.

“(C) DEADLINE.—Not later than 90 days after the date of the enactment
of this subparagraph the Administrator shall—

“(i) ensure the completion of the study described in this paragraph;

“(i1) approve national certifying entities for the purposes of paragraph
(2)(F)(i); and

“(iii) make determinations in accordance with paragraph (3).

“(5) ENFORCEMENT; PENALTIES.—

“(A) VERIFICATION OF ELIGIBILITY.—In carrying out this subsection, the
Administrator shall use existing procedures established by the Office of
Hearings and Appeals relating to—

“(i) the filing, investigation, and disposition by the Administrator of
any challenge to the eligibility of a small business concern to receive
assistance under this subsection (including a challenge, filed by an in-
terested party, relating to the veracity of a certification made or infor-
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mation provided to the Administration by a small business concern
under paragraph (2)(F)); and

“(i1) verification by the Administrator of the accuracy of any certifi-
cation made or information provided to the Administration by a small
business concern under paragraph (2)(F).

“(B) EXAMINATIONS.—The procedures established under subparagraph (A)
may provide for program examinations (including random program exami-
nations) by the Administrator of any small business concern making a cer-
tification or providing information to the Administrator under paragraph
(2)[F).

“(C) PENALTIES.—In addition to the penalties described in section 16(d),
any small business concern that is determined by the Administrator to have
misrepresented the status of that concern as a small business concern
owned and controlled by women for purposes of this subsection, shall be
subject to—

“(i) section 1001 of title 18, United States Code; and
“(1) sections 3729 through 3733 of title 31, United States Code.

“(6) PROVISION OF DATA.—Upon the request of the Administrator, the head of
any Federal department or agency shall promptly provide to the Administrator
such information as the Administrator determines to be necessary to carry out
this subsection.

“(n) AUTHORITIES OF ADMINISTRATOR.—In carrying out its functions under sub-
sections 7(i), 8(a), and 8(b) of this Act the Administrator may do the following:

“(1) Utilize, with their consent, the services and facilities of Federal agencies
without reimbursement, and, with the consent of any State or political subdivi-
sion of a State, accept and utilize the services and facilities of such State or sub-
division without reimbursement.

“(2) Accept voluntary and uncompensated services, notwithstanding section
1342 of title 31, United States Code.

“(3) Employ experts and consultants or organizations pursuant to the author-
ity in section 6(h). No individual may be employed under the authority of this
paragraph for more than 100 days in any fiscal year. No individual employed
under this paragraph may be compensated at rates in excess of the daily equiv-
alent of the highest rate payable under section 5332 of title 5, United States
Code, including traveltime. Individuals employed under this paragraph may be
allowed, while away from their homes or regular places of business, travel ex-
penses (including per diem in lieu of subsistence) as authorized by section 5703
of title 5, United States Code for persons in the Government service employed
intermittently. Contracts for employment under this paragraph may be renewed
annually.”.

(d) CLERICAL AMENDMENT.—Section 8 of the Small Business Act (15 U.S.C. 637)
is amended by striking “SEc. 8.” inserting the following:

“SEC. 8. GOVERNMENT CONTRACT AND BUSINESS DEVELOPMENT ASSISTANCE FOR SMALL
BUSINESS CONCERNS, ETC.”.

SEC. 209. TRAINING AND ASSISTANCE.

Section 12 of the Small Business Act (15 U.S.C. 641) is amended to read as fol-
lows:

“SEC. 12. TRAINING AND ASSISTANCE.

“(a) ASSISTANCE.—The Administrator shall (through co-sponsorships, small busi-
ness development centers, women’s business centers, the Office of Veterans Affairs,
and other programs as the Administrator determines appropriate) provide technical
and managerial assistance, advice and guidance on matters of government procure-
ment (at the Federal, State, and local levels) and information on the policies, prac-
tices, and principles of good management, and, when appropriate, distribute publica-
tions and other material on Administration programs to small business concerns, in-
cluding all categories of such concerns defined in section 3 of this Act.

“(b) VOLUNTEERS.—

“(1) The Administrator shall recruit executive volunteers to assist the Admin-
istrator in carrying out this section.

“(2) The Administrator shall recruit retired and active executives to form the
Service Corps of Retired Executives and the Active Corps of Executives. Such
executives will be responsible for providing technical and managerial assistance
and advice to small business concerns.

“(3) The Administrator shall recruit retired and active executives from large
and small manufacturers to form the Service Corps of Retired Manufacturing
Executives and the Active Corps of Manufacturing Executives. Such executives
will advise, assist, and train small manufacturers.
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“(4) The Administrator may enter into appropriate contracts, grants, or coop-
erative agreements with the volunteers or corps referred to in this subsection
in order to provide the services set forth in this section.

“(5) The Administrator may maintain the headquarters of the corps referred
to in this subsection and assign, at his discretion, Administration personnel to
assist the volunteers.

“(6) The volunteers may solicit cash, other personal property, and in-kind con-
tributions from the private sector to be used to carry out their functions under
this section. The volunteers may use payments from the Administrator made
pursuant to this subsection to assist in such solicitations.

“(7) The Administrator may permit any individual or group of persons partici-
pating in the programs established pursuant to this subsection to use any facili-
ties of the Administration, including regional and district offices, as well as cler-
ical and computer services.

“(8) The volunteers, while carrying out the purposes of this section, shall be
deemed Federal employees for the purposes of the Federal tort claims provisions
in title 28, United States Code; and for the purposes of subchapter I of chapter
81 of title 5, United States Code (relative to compensation to Federal employees
for work injuries) shall be deemed civil employees of the United States within
the meaning of the term ‘employee’ as defined in section 8101 of title 5, United
States Code, and the provisions of that subchapter shall apply except that in
computing compensation benefits for disability or death, the monthly pay of a
volunteer shall be deemed that received under the entrance salary for a grade
GS-11 employee.

“(9) The Administrator may reimburse the volunteers for all necessary out-
of-pocket expenses incident to their provision of services under this section, or
in connection with attendance at meetings sponsored by the Administrator, or
for the cost of malpractice insurance, as the Administrator shall determine, in
accordance with regulations which he or she shall prescribe, and, while they are
carrying out such activities away from their homes or regular places of busi-
ness, for travel expenses (including per diem in lieu of subsistence) as author-
ized by section 5703 of title 5, United States Code, for individuals serving with-
out pay.

“(10) None of the services made available by volunteers pursuant to this sub-
section shall be made available to any person or small business concern who
is delinquent on a loan made pursuant to section 7 of this Act or Title V of the
Small Business Investment Act of 1958 unless such assistance relates solely to
addressing the matter of the delinquency and a specific request is made in writ-
ing to the volunteer (and a record of such communication is maintained by the
volunteer).

“(11) No payment for supportive services or reimbursement of out-of-pocket
expenses made to persons serving pursuant to this subsection shall be subject
to any tax or charge or be treated as wages or compensation for the purposes
of unemployment, disability, retirement, public assistance, or similar benefit
payments, or minimum wage laws.

“(12) Under regulations which the Administrator shall prescribe, counsel may
be employed and counsel fees, court costs, bail, and other expenses incidental
to the defense of volunteers may be paid in judicial or administrative pro-
ceedings arising directly out of the performance of activities pursuant to this
subsection to which volunteers have been made parties.

“(c) SMALL BUSINESS INSTITUTES.—In carrying out its functions under this section,

the Administrator may make grants (including contracts or cooperative agreements)
to any public or private institution of higher education for the establishment and
operation of a small business institute, which shall be used to provide business
counseling and assistance to small business concerns through the activities of stu-
dents enrolled at the institution, which students shall be entitled to receive edu-
cational credits for their activities. To the extent practicable, the Administrator
shall select applicants that demonstrate the best capability of serving small manu-
facturers.
“(d) BUSINESS GRANTS AND COOPERATIVE AGREEMENTS.—

“(1) IN GENERAL.—In accordance with this subsection, the Administrator may
make grants to and enter into cooperative agreements with any coalition of pri-
vate entities, public entities, or any combination of private and public entities—

“(A) to expand business-to-business relationships between large and small
businesses by—
“({) identifying opportunities for small business concerns located in
areas of high unemployment or low income;
“(i1) assisting small business concerns and small manufacturers in
finding opportunities to supply goods and services to other businesses,



71

particularly large businesses that have previously obtained such goods
and services from businesses located outside of the United States; and

“(iii) providing such other assistance as the Administrator may iden-
tify;

“(B) to maintain a database, to the extent practicable, of supply chain
management opportunities for small business concerns and small manufac-
turers;

“(C) to provide businesses, directly or indirectly, with online information
and a database of companies that are interested in mentor-protege pro-
grams or community-based, statewide, or local business development pro-
grams; and

“(D) by providing businesses with information on the best practices used
by other business concerns in establishing mentor-protege or other business
development programs and not limited solely to procurement by Federal,
State, or local governments.

“(2) MATCHING REQUIREMENT.—The Administrator may make a grant to a co-
alition under paragraph (1) only if the coalition provides for activities described
in paragraph (1) an amount, either in kind or in cash, equal to the grant
amount.

“(3) DEFINITIONS.—For purposes of this subsection, the term ‘supply chain’
means a network of facilities and distribution options that performs the func-
tions of procurement of materials, transformation of these materials into inter-
mediate and furnished products, and distribution of the finished products to
customers.

“(4) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be appro-
priated to carry out this subsection $10,000,000, to remain available until ex-
pended, for each of fiscal years 2004 through 2005.”.

SEC. 210. CONTRACTING ASSISTANCE; ETC.

(a) CERTAIN DISAGREEMENTS SUBMITTED TO OMB.—Section 15(a) of the Small
Business Act (15 U.S.C. 644(a)) is amended by striking the sentence beginning
“Whenever the Administrator and the contracting procurement agency fail to agree,”
and inserting the following: “Whenever the Administration and the contracting pro-
curement agency fail to agree, the Administrator shall submit the matter to the Di-
rector of the Office of Management and Budget, who shall render his decision re-
garding the matter not later than 10 days after receiving the matter. The Director
may not delegate his duties under the preceding sentence except to a subordinate
official within the Office of Management and Budget appointed by the President, by
and with the advice and consent of the Senate.”.

(b) PROGRAMS FOR BLIND AND HANDICAPPED INDIVIDUALS.—Section 15(c) of the
Small Business Act (15 U.S.C. 644(c)) is amended to read as follows:

“(c) PROGRAMS FOR BLIND AND HANDICAPPED INDIVIDUALS.—

“(1) As used in this subsection:

“(A) The term ‘Committee’ means the Committee for Purchase From Peo-
ple Who Are Blind or Severely Disabled established under the first section
of the Act entitled ‘An Act to create a Committee on Purchases of Blind-
made Products, and for other purposes’, approved June 25, 1938 (41 U.S.C.
46).

“(B) The term ‘public or private organization for the disabled’ means any
organization—

“(i) which is organized under the laws of the United States or of any
State, operated in the interest of disabled individuals, the net income
of which does not inure in whole or in part to the benefit of any share-
holder or other individual;

“(i1) which complies with any applicable occupational health and safe-
ty prescribed by the Secretary of Labor; and

“(iii) which in the production of commodities and in the provision of
services during any fiscal year employs disabled individuals for not less
than 75 percent of the man-hours required for the production or provi-
sion of the commodities or services.

“(C) The term ‘disabled person’ means any individual who—

“(i) is a service-disabled veteran; or

“(i1) has a disability (as defined in section 3 of the Americans with
Disabilities Act of 1990) which limits such individual’s selection of any
type of employment for which such individual would otherwise be quali-
fied or qualifiable.

“(2) The Administrator shall evaluate the placement of products on the pro-
curement list maintained by the Committee pursuant to section 2 of the Act en-
titled ‘An Act to create a Committee on Purchases of Blind made Products, and
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for other purposes’, approved June 25, 1938 (41 U.S.C. 47) to determine the im-
pact of such placement on for-profit small business concerns.

“(3) The Administrator shall monitor and evaluate the participation of public
or private organizations for the disabled in Federal procurement contracts and
shall annually report the results of such monitoring and evaluation to the Com-
mittee on Small Business of the House of Representatives and the Committee
on Small Business and Entrepreneurship of the Senate not later than March
31st of each year. This report shall include the impact of such participation on
for-profit small business concerns.

“(4)(A) Not later than 10 days after the announcement of a proposed award
of a contract by an agency or department to a public or private organization for
the disabled, a for-profit small business concern that has experienced or is likely
to experience severe economic injury as the result of the proposed award may
file an appeal of the proposed award with the Administrator.

“(B) If such a concern files an appeal of a proposed award under subpara-
graph (A) and the Administrator, after consultation with the Executive Director
of the Committee, finds that the concern has experienced or is likely to experi-
ence severe economic injury as the result of the proposed award, not later than
30 days after the filing of the appeal, the Administrator shall require each agen-
cy and department having procurement powers to take such action as may be
appropriate to alleviate economic injury sustained or likely to be sustained by
the concern.

“(5) Each agency and department having procurement powers shall report to
the Office of Federal Procurement Policy each time a contract subject to para-
graph (2)(A) is entered into, and shall include in its report the amount of the
next highest bid submitted by a for-profit small business concern. The Office of
Federal Procurement Policy shall collect data reported under the preceding sen-
tence through the Federal procurement data system and shall report to the Ad-
ministrator who shall notify all such agencies and departments when the max-
imum amount of awards authorized under paragraph (2)(A) has been made dur-
ing any fiscal year.

“(6) For the purposes of this subsection, a contract may be awarded only if
at least 75 percent of the direct labor performed on each item being produced
under the contract in the sheltered workshop or performed in providing each
type of service under the contract by the sheltered workshop is performed by
disabled individuals.

“(7) Agencies awarding one or more contracts to such an organization pursu-
ant to the provisions of this subsection may use multiyear contracts, if appro-
priate.”.

(¢c) MINIMUM SOLICITATION PERIOD.—Section 15(e) of the Small Business Act (15
U.S.C. 644(e)) is amended by adding at the end the following new paragraph:

“(5) MINIMUM SOLICITATION PERIOD.—In the case of a solicitation of offers for
a bundled contract that is issued by the head of an agency, small business con-
cerns shall be allowed to submit offers for a period of not less than 60 days be-
ginning on the date the solicitation is issued.”.

(d) PROCUREMENT GOALS.—Section 15(g) of the Small Business Act (15 U.S.C.
644(g)) is amended to read as follows:

“(g)(1) The President shall before the close of each fiscal year establish new Gov-
ernment-wide procurement goals for the following fiscal year for procurement con-
tracts awarded to small business concerns, small business concerns owned and con-
trolled by service-disabled veterans, qualified HUBZone small business concerns,
small business concerns owned and controlled by socially and economically dis-
advantaged individuals, and small business concerns owned and controlled by
women. The President shall not simply readopt the preceding years procurement
goals. The Government-wide goal for participation by small business concerns shall
be established at not less than 23 percent of the total value of all prime contract
awards for each fiscal year. The Government-wide goal for participation by small
business concerns owned and controlled by service-disabled veterans shall be estab-
lished at not less than 3 percent of the total value of all prime contract and sub-
contract awards for each fiscal year. The Government-wide goal for participation by
qualified HUBZone small business concerns shall be established at not less than 3
percent of the total value of all prime contract awards. The Government-wide goal
for participation by small business concerns owned and controlled by socially and
economically disadvantaged individuals shall be established at not less than 5 per-
cent of the total value of all prime contract awards and not less than 5 percent of
the total value of all subcontract awards for each fiscal year. The Government-wide
goal for participation by small business concerns owned and controlled by women
shall be established at not less than 5 percent of the total value of all prime contract
awards and not less than 5 percent of the total value of all subcontract awards for
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each fiscal year. Notwithstanding the Government-wide goal, each agency shall have
an annual goal that presents, for that agency, the maximum practicable opportunity
for small business concerns, small manufacturers, small business concerns owned
and controlled by service-disabled veterans, qualified HUBZone small business con-
cerns, small business concerns owned and controlled by socially and economically
disadvantaged individuals, small business concerns participating in the program es-
tablished by section 8(a) of this Act, and small business concerns owned and con-
trolled by women to participate in the performance of contracts let by such agency.
For the purposes of the preceding sentence, each agency is prohibited from counting
towards its procurement goal for small business concerns owned and controlled by
socially and economically disadvantaged individuals any contract awarded to small
business concerns participating in the program established pursuant to section 8(a)
of this Act. The Administrator and the Administrator of the Office of Federal Pro-
curement Policy shall, when exercising their authority pursuant to paragraph (2),
insure that the cumulative annual prime contract goals for all agencies meet or ex-
ceed the annual Government-wide prime contract goal established by the President
pursuant to this paragraph.

“(2) The head of each Federal agency shall, after consultation with the Adminis-
trator, establish goals for the participation by small business concerns, small manu-
facturers, small business concerns owned and controlled by service-disabled vet-
erans, qualified HUBZone small business concerns, small business concerns owned
and controlled by socially and economically disadvantaged individuals, small busi-
ness concerns participating in the program established pursuant to section 8(a) of
this Act, and small business concerns owned and controlled by women in procure-
ment contracts of such agency having a value of $25,000 or more. For the purposes
of the preceding sentence, each agency is prohibited from counting towards its pro-
curement goal for small business concerns owned and controlled by socially and eco-
nomically disadvantaged individuals any contract awarded to small business con-
cerns participating in the program established pursuant to section 8(a) of this Act.
Goals established under this subsection shall be jointly established by the Adminis-
trator and the head of each Federal agency and shall realistically reflect the poten-
tial of small business concerns, small manufacturers, small business concerns owned
and controlled by service-disabled veterans, qualified HUBZone small business con-
cerns, small business concerns owned and controlled by socially and economically
disadvantaged individuals, small business concerns participating in the program es-
tablished pursuant to section 8(a) of this Act, and small business concerns owned
and controlled by women to perform subcontracts under such contracts. For the pur-
poses of the preceding sentence, each agency is prohibited from counting towards
its procurement goal for small business concerns owned and controlled by socially
and economically disadvantaged individuals any contract awarded to small business
concerns participating in the program established pursuant to section 8(a) of this
Act. Whenever the Administrator and the head of any Federal agency fail to agree
on established goals, the disagreement shall be submitted to the Administrator of
the Office of Federal Procurement Policy for final determination. For the purpose
of establishing goals under this subsection, the head of each Federal agency shall
make consistent efforts to annually expand participation by small business concerns
from each industry category in procurement contracts of the agency, including par-
ticipation by small business concerns owned and controlled by service-disabled vet-
erans, qualified HUBZone small business concerns, small business concerns owned
and controlled by socially and economically disadvantaged individuals, small busi-
ness concerns participating in the program established pursuant to section 8(a),
small business concerns owned and controlled by women, and small manufacturers.
For the purposes of the preceding sentence, each agency is prohibited from counting
towards its procurement goal for small business concerns owned and controlled by
socially and economically disadvantaged individuals any contract awarded to small
business concerns participating in the program established pursuant to section 8(a)
of this Act. The head of each Federal agency, in attempting to attain such participa-
tion, shall consider—

“(A) contracts awarded as the result of unrestricted competition; and

“(B) contracts awarded after competition restricted to eligible small business
concerns under this section and under the program established under section
8(a).”.

(e) REPORTS.—Section 15(h) of the Small Business Act (15 U.S.C. 644(h)) is
amended to read as follows:

“(h)(1) At the conclusion of each fiscal year, the head of each Federal agency shall
report to the Administrator on the extent of participation by small business con-
cerns, small manufacturers, small business concerns owned and controlled by vet-
erans (including service-disabled veterans), qualified HUBZone small business con-
cerns, small business concerns owned and controlled by socially and economically
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disadvantaged individuals, small business concerns participating in the program es-
tablished pursuant to section 8(a) of this Act, and small business concerns owned
and controlled by women in procurement contracts of such agency. Such reports
shall contain appropriate justifications for failure to meet the goals established
under subsection (g) of this section. Additionally, such reports shall contain suffi-
cient justification if goals established for the most recent fiscal year end were estab-
lished lower than the same goals for the previous fiscal year.

“(2) The Administrator shall annually compile and analyze the reports submitted
by the individual agencies pursuant to paragraph (1) and shall submit them to the
President and the Congress. The Administrator’s submission to the President shall
include the following:

“(A) The Government-wide goals for participation by small business concerns,
small business concerns owned and controlled by service-disabled veterans,
qualified HUBZone small business concerns, small business concerns owned and
controlled by socially and economically disadvantaged individuals, small busi-
ness concerns participating in the program established pursuant to section 8(a)
of this Act, and small business concerns owned and controlled by women and
the performance in attaining such goals.

“(B) The goals in effect for each agency and the agency’s performance in at-
taining such goals.

“(C) An analysis of any failure to achieve the Government-wide goals or any
individual agency goals and the actions planned by such agency (and approved
by the Administrator) to achieve the goals in the succeeding fiscal year.

“(D) The number and dollar value of prime contracts awarded to small busi-
ness concerns, small manufacturers small business concerns owned and con-
trolled by service-disabled veterans, qualified HUBZone small business con-
cerns, small business concerns owned and controlled by socially and economi-
cally disadvantaged individuals, small business concerns participating in the
program established pursuant to section 8(a) of this Act and small business con-
cerns owned and controlled by women. For each agency and on a government-
wide basis, number and dollar value of contracts issued through—

“(i) noncompetitive negotiation;

“(il) competition restricted to small business concerns owned and con-
trolled by socially and economically disadvantaged individuals;

“(iii) competition restricted to small business concerns participating in the
program established by section 8(a) of this Act;

“(1v) competition restricted to small business concerns; and

“(v) unrestricted competitions.

“(E) The number and dollar value of subcontracts awarded to small business
concerns, small manufacturers, small business concerns owned and controlled
by service-disabled veterans, qualified HUBZone small business concerns, small
business concerns owned and controlled by socially and economically disadvan-
taged individuals, small business concerns participating in the program estab-
lished pursuant to section 8(a) of this Act, and small business concerns owned
and controlled by women.

“(8) The President shall include the information required by paragraph (2) in each
annual report to the Congress on the state of small business prepared pursuant to
sectli)c()n))303(a) of the Small Business Economic Policy Act of 1980 (15 U.S.C.
631b(a)).

“(4) For the purpose of this subsection, the term ‘small disadvantaged business’
means any small business concern that is certified as a ‘small disadvantaged busi-
ness’ by the Administrator.”.

(f) RESTRICTED COMPETITION.—Section 15(j) of the Small Business Act (15 U.S.C.
644(j)) is amended to read as follows:

“(3)(1) Each contract for the purchase of goods and services that has an anticipated
value greater than $2,500 but not greater than $1,000,000 shall be reserved exclu-
sively for small business concerns unless the contracting officer is unable to obtain
offers from two or more small business concerns that are competitive with market
prices and are competitive with regard to the quality and delivery of the goods or
services being purchased.

“(2) In carrying out paragraph (1), a contracting officer shall consider a responsive
offer timely received from an eligible small business offeror.

“(8) Nothing in paragraph (1) shall be construed as precluding an award of a con-
tract with a value not greater than $1,000,000 under the authority of section 8(a)
of this Act, section 2323 of title 10, United States Code, section 712 of the Business
Opportunity Development Reform Act of 1988 (Public Law 100-656; 15 U.S.C. 644
note), or section 7102 of the Federal Acquisition Streamlining Act of 1994.”.

(g) ASSIGNMENT OF PROCUREMENT CENTER REPRESENTATIVES.—Section 15(1) of the
Small Business Act (15 U.S.C. 644(1)) is amended to read as follows:
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“1)(1) The Administrator shall assign to each major procurement center a procure-
ment center representative with such assistance as may be appropriate. The pro-
curement center representative shall carry out the activities described in paragraph
(2), and shall be an advocate for the breakout of items for procurement through full
and open competition, whenever appropriate, while maintaining the integrity of the
system in which such items are used, and an advocate for the use of full and open
competition, whenever appropriate, for the procurement of supplies and services by
such center. Any procurement center representative assigned under this subsection
shall be in addition to the representative referred to in subsection (k)(6).

“(2) A procurement center representative is authorized to—

“(A) work directly with small businesses to counsel them on the Federal mar-
ket and contracting with the Federal Government;

“(B) identify Federal agency buyers of small business products and services;

“(C) attend any provisioning conference or similar evaluation session during
which determinations are made as to whether requirements are to be procured
through other than full and open competition and make recommendations with
respect to such requirements to the members of such conference or session;

“(D) review, at any time, restrictions on competition previously imposed on
items through acquisition method coding or similar procedures, and recommend
to personnel of the appropriate activity the prompt reevaluation of such limita-
tions;

“(E) review restrictions on competition arising out of restrictions on the rights
of the United States in technical data, and, when appropriate, recommend that
personnel of the appropriate activity initiate a review of the validity of such an
asserted restriction;

“(F) obtain from any governmental source, and make available to personnel
of the appropriate activity, technical data necessary for the preparation of a
competitive solicitation package for any item of supply or service previously pro-
cured noncompetitively due to the unavailability of such technical data;

“(G) have access to procurement records and other data of the procurement
center commensurate with the level of such representative’s approved security
clearance classification; and

“(H) receive unsolicited engineering proposals and, when appropriate—

“{) either—

“(I) conduct a value analysis of such proposal to determine whether
such proposal, if adopted, will result in lower costs to the United States
without substantially impeding legitimate acquisition objectives and
forward to personnel of the appropriate activity recommendations with
respect to such proposal; or

“(II) forward such proposals without analysis to personnel of the ac-
tivity responsible for reviewing such proposals and who shall furnish
the breakout procurement center representative with information re-
garding the disposition of any such proposal; and

“(i1) review the systems that account for the acquisition and management
of technical data within the procurement center to assure that such systems
provide the maximum availability and access to data needed for the prepa-
ration of offers to sell to the United States those supplies to which such
data pertain which potential offerors are entitled to receive.

“(3) A procurement center representative is authorized to appeal the failure to act
favorably on any recommendation made pursuant to paragraph (2). Such appeal
shall be filed and processed in the same manner and subject to the same conditions
and limitations as an appeal filed by the Administrator pursuant to subsection (a).

“(4) The Administrator shall assign and co-locate at least two small business tech-
nical advisers to each major procurement center in addition to such other advisers
as may be authorized from time to time. The sole duties of such advisers shall be
to assist the procurement center representative for the center to which such advis-
ers are assigned in carrying out the functions described in paragraph (2) and the
representatives referred to in subsection (k)(6).

“(5)(A) The procurement center representatives and technical advisers assigned
pursuant to this subsection shall be—

“@) full-time employees of the Administration; and

“(ii) fully qualified, technically trained, and familiar with the supplies and
services procured by the major procurement center to which they are assigned.

“(B) In addition to the requirements of subparagraph (A), each procurement cen-
ter representative, and at least one technical adviser assigned to such representa-
tive, shall be an accredited engineer.

“(C) The Administrator shall establish personnel positions for procurement rep-
resentatives and advisers assigned pursuant to this subsection which are classified
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at a grade level of the General Schedule sufficient to attract and retain highly quali-
fied personnel.

“(6) For purposes of this subsection, the term ‘major procurement center’ means
a procurement center that, in the opinion of the Administrator, purchases substan-
tial dollar amounts of other than commercial items and which has the potential to
incur significant savings as the result of the placement of a procurement center rep-
resentative.

“(7T)A) At such times as the Administrator deems appropriate, the procurement
center representative shall conduct familiarization sessions for contracting officers
and other appropriate personnel of the procurement center to which such represent-
ative is assigned. Such sessions shall acquaint the participants with the provisions
of this subsection and shall instruct them in methods designed to further the pur-
poses of such subsection.

“(B) The procurement center representative shall prepare and personally deliver
an annual briefing and report to the head of the procurement center to which such
representative is assigned. Such briefing and report shall detail the past and
planned activities of the representative and shall contain such recommendations for
improvement in the operation of the center as may be appropriate. The head of such
center shall personally receive such briefing and report and shall, within sixty cal-
endar days after receipt, respond, in writing, to each recommendation made by such
representative.”.

(h) OTHER DUTIES OF ADMINISTRATOR.—Section 15 of the Small Business Act (15
U.S.C. 644) is amended by adding at the end the following new subsection:

“(q@)(1) The Administrator shall obtain information as to methods and practices
which Government prime contractors utilize in letting subcontracts and to take ac-
tion to encourage the letting of subcontracts by prime contractors to small business
concerns and small manufacturers at prices and on conditions and terms which are
fair and equitable.

“(2) The Administrator shall determine within any industry the concerns, firms,
persons, corporations, partnerships, cooperatives, or other business enterprises
which are to be designated as small business concerns or small manufacturers for
the purpose of effectuating the provisions of this Act. To carry out this purpose the
Administrator, when requested to do so, shall issue in response to each such request
an appropriate certificate certifying an individual concern as a small business con-
cern or small manufacturer in accordance with criteria expressed in this Act. Any
such certificate shall be subject to revocation when the concern covered thereby
ceases to be a small business concern or small manufacturer. Offices of the Govern-
ment having procurement or lending powers, or engaging in the disposal of Federal
property or allocating materials or supplies, or promulgating regulations affecting
the distribution of materials or supplies, shall accept as conclusive the Administra-
tion’s determination as to which enterprises are to be designated as small business
concerns or small manufacturers, as authorized and directed under this paragraph.

“(38)(A) The Administration shall certify to Government procurement officers, and
officers engaged in the sale and disposal of Federal property, with respect to all ele-
ments of responsibility, including, but not limited to, capability, competency, capac-
ity, credit, integrity, perseverance, and tenacity, of any small business concern or
group of such concerns to receive and perform a specific Government contract. A
Government procurement officer or an officer engaged in the sale and disposal of
Federal property may not, for any reason specified in the preceding sentence, pre-
clude any small business concern or group of such concerns from being awarded
such contract without referring the matter for a final disposition to the Administra-
tion.

“B) If a Government procurement officer finds that an otherwise qualified small
business concern may be ineligible due to the provisions of section 35(a) of the Act
entitled ‘An Act to provide conditions for the purchase of supplies and the making
of contracts by the United States, and for other purposes’, approved June 30, 1936
(popularly known as the ‘Walsh-Healey Act’; 41 U.S.C. 35(a)), he shall notify the Ad-
ministration in writing of such finding. The Administration shall review such find-
ing and shall either dismiss it and certify the small business concern to be an eligi-
ble Government contractor for a specific Government contract or if it concurs in the
finding, forward the matter to the Secretary of Labor for final disposition, in which
case the Administration may certify the small business concern only if the Secretary
of Labor finds the small business concern not to be in violation.

“(C) In any case in which a small business concern or group of such concerns has
been certified by the Administrator pursuant to (A) or (B) to be a responsible or eli-
gible Government contractor as to a specific Government contract, the officers of the
Government having procurement or property disposal powers are directed to accept
such certification as conclusive, and shall let such Government contract to such con-
cern or group of concerns without requiring it to meet any other requirement of re-
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sponsibility or eligibility. Notwithstanding the first sentence of this subparagraph,
the Administrator may not establish an exemption from referral or notification or
refuse to accept a referral or notification from a Government procurement officer
made pursuant to subparagraph (A) or (B) of this paragraph, but nothing in this
paragraph shall require the processing of an application for certification if the small
business concern to which the referral pertains declines to have the application
processed.

“(4) The Administrator shall obtain from any Federal department, establishment,
or agency engaged in procurement or in the financing of procurement or production
such reports concerning the letting of contracts and subcontracts and the making
of loans to business concerns as it may deem pertinent in carrying out its functions
under this Act.

“(5) The Administrator shall obtain from any Federal department, establishment,
or agency engaged in the disposal of Federal property such reports concerning the
solicitation of bids, time of sale, or otherwise as it may deem pertinent in carrying
out its functions under this Act.

“(6) The Administrator shall obtain from suppliers of materials information per-
taining to the method of filling orders and the bases for allocating their supply,
whenever it appears that any small business is unable to obtain materials from its
normal sources.

“(7) The Administrator shall make studies and recommendations to the appro-
priate Federal agencies to insure that a fair proportion of the total purchases and
contracts for property and services for the Government be placed with small-busi-
ness concerns, to insure that a fair proportion of Government contracts for research
and development be placed with small-business concerns, to insure that a fair pro-
portion of the total sales of Government property be made to small-business con-
cerns, and to insure a fair and equitable share of materials, supplies, and equipment
to small-business concerns.

“(8) The Administrator shall consult and cooperate with all Government agencies
for the purpose of insuring that small-business concerns shall receive fair and rea-
sonable treatment from such agencies.”.

(i) PRIORITY OF SMALL BUSINESS PROCUREMENT PREFERENCES.—Section 15 of the
Small Business Act (15 U.S.C. 644) is further amended by adding at the end the
following new subsection:

“(r) PRIORITY OF SMALL BUSINESS PROCUREMENT PREFERENCES.—

“(1) IN GENERAL.—A contracting officer may not make a procurement from a
source on the basis of a preference provided under any provision of this Act re-
ferred to in paragraph (2) unless the contracting officer has determined that
such procurement cannot be made on the basis of a preference provided under
another provision of this Act with a higher priority under such subsection.

“(2) ORDER OF PRIORITY.—For purposes of this subsection, the following provi-
sions of this Act are listed in order of priority from highest to lowest:

“(A) Section 8(a).
“(B) Section 31(b)(2)(B).
“(C) Section 31(b)(2)(A).
“(D) Section 8(m).

“(3) PRIORITY OF CERTAIN OTHER PROCUREMENT PREFERENCES.—A procure-
ment may not be made from a source on the basis of a preference provided
under any provision of this Act referred to in paragraph (2) if the procurement
would otherwise by made from a different source under section 4124 or 4125
of title 18, United States Code, or the Act entitled ‘An Act to create a Com-
mittee on Purchases of Blind made Products, and for other purposes’, approved
June 25, 1938 (41 U.S.C. 47).”.

(j) PROCUREMENT PROGRAM FOR VERY SMALL BUSINESS CONCERNS.—Section 15 of
the Small Business Act (15 U.S.C. 644) is further amended by adding at the end
the following new subsection:

“(s) PROCUREMENT PROGRAM FOR VERY SMALL BUSINESS CONCERNS.—

“(1) ESTABLISHMENT.—The Administrator shall establish and carry out a pro-
gram in accordance with the requirements of this subsection to provide im-
proved access to Federal contract opportunities for very small business con-
cerns.

“(2) PROCUREMENT CONTRACTS.—

“(A) IDENTIFICATION OF CONTRACTS.—The Administrator shall identify
procurement contracts of Federal agencies for award under the program.

“(B) CONTRACT AWARDS.—Under the program established pursuant to this
subsection, the award of a procurement contract of a Federal agency identi-
fied by the Administrator pursuant to subparagraph (A) shall be made by
the agency to a very small business concern selected, and determined to be
responsible, by the agency.
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“(C) CoMPETITION.—AIl contract opportunities offered for award under
the program shall be awarded on the basis of competition among very small
business concerns. A contracting officer may rely in good faith on a written
certification that a small business concern is a very small business concern.

“(3) FINANCIAL ASSISTANCE.—In order to assist very small business concerns
receiving contract awards under the program, the Administrator shall establish
a preauthorization program for such concerns for the purpose of receiving finan-
cial assistance under section 7(a).

“(4) VERY SMALL BUSINESS CONCERN.—For purposes of this subsection, the
term ‘very small business concern’ means a small business concern that has not
more than 15 employees and—

“(A) in the case of a small manufacturer, annual gross receipts of not
more than $2,000,000; or

“B) in any other case, annual gross receipts of not more than $500,000.

“(5) REGULATIONS.—The Administrator shall—

“(A) issue proposed regulations to carry out this subsection not later than
180 days after the date of enactment of this subsection; and

“(B) issue final regulations to carry out this subsection not later than 270
days after the date of enactment of this subsection.”.

(k) OTHER AMENDMENTS TO SECTION 15.—

(1) Section 15(e)(1) of the Small Business Act (15 U.S.C. 644(e)(1)) is amended
by inserting “in the following order” after “concerns”.

(2) Section 15(e)(4) of the Small Business Act (15 U.S.C. 644(e)(4)) is amended
by striking “bundled”.

(3) Section 15(k)(9) of the Small Business Act (15 U.S.C. 644(k)(9)) is amend-
ed by striking “Administration” and inserting “Administrator”.

(4) Section 15(p)(4)(A) of the Small Business Act (15 U.S.C. 644(p)(4)(A)) is
amended by striking “Administration” and inserting “Administrator”.

SEC. 211. AUTHORIZATION OF APPROPRIATIONS; ETC.

Section 20 of the Small Business Act (15 U.S.C. 631 note) is amended to read as
follows:

“SEC. 20. AUTHORIZATION OF APPROPRIATIONS; ETC.

“(a)(1) For fiscal year 2004 and each fiscal year thereafter, there are authorized
to be appropriated such sums as may be necessary and appropriate, to remain avail-
able until expended, and to be available solely—

“(A) to carry out the Small Business Development Center Program under sec-
tion 21, but not to exceed the annual funding level, as specified in section
21G)(7);

“(B) to pay the expenses of the National Small Business Development Center
Advisory Board, as provided in section 21(m)(1);

“(C) to pay the expenses of the information sharing system, as provided in
section 21(o0);

“(D) to pay the expenses of the association referred to in section 21(k) for con-
ducting the certification program, as provided in section 21(1); and

“(E) to pay the expenses of the Administration, including salaries of exam-
iners, for conducting examinations as part of the accreditation program con-
ducted by the association referred to in section 21(1).

“(2)(A) Notwithstanding any other provision of law, the Administrator shall enter
into commitments for direct loans and to guarantee loans, debentures, payment of
rentals, or other amounts due under qualified contracts and other types of financial
assistance and enter into commitments to purchase debentures and preferred securi-
ties and to guarantee sureties against loss pursuant to programs under this Act and
the Small Business Investment Act of 1958, in the full amounts provided by law
subject only to—

“(1) the availability of qualified applications; and

“(ii) limitations contained in appropriations Acts.

“(B) Nothing in this paragraph authorizes the Administrator to reduce or limit its
authority to enter into such commitments.

“(8) Subject to approval in appropriations Acts, amounts authorized for preferred
securities, debentures or participating securities under title III of the Small Busi-
ness Investment Act of 1958 may be obligated in one fiscal year and disbursed or
guaranteed in any 1 or more of the 4 subsequent fiscal years.

“(4) The amount of deferred participation loans authorized in this section—

“(A) shall mean the net amount of the loan principal guaranteed by the Ad-
ministrator (and does not include any amount which is not guaranteed); and

“(B) shall be available for a national program, except as otherwise provided
in section 7(a).
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“(b) There are authorized to be appropriated to the Administration for each fiscal
year such sums as may be necessary to carry out the provisions of this Act and the
Small Business Investment Act of 1958. There also are hereby authorized to be ap-
propriated such sums as may be necessary and appropriate for the carrying out of
the provisions and purposes, including administrative expenses, of sections 7(b) of
this Act; and there are authorized to be transferred from such sums as may be nec-
essary and appropriate for such administrative expenses.

“(c) FISCAL YEAR 2004.—

“(1) PROGRAM LEVELS.—THE FOLLOWING PROGRAM LEVELS ARE AUTHORIZED
FOR FISCAL YEAR 2004:

“(A) For the programs authorized by this Act, the Administrator is au-
thorized to make—

“(1) $70,000,000 in technical assistance grants, as provided in section
7(m); and
“(ii) $100,000,000 in direct loans, as provided in section 7(m).

“B) For the programs authorized by this Act, the Administrator is au-
thorized to make $22,000,000,000 in deferred participation loans and other
financings. Of such sum, the Administration is authorized to make—

“(1) $16,000,000,000 in general business loans as provided in section
7(a);

“G1i) $5,500,000,000 in financings as provided in section 7(a)(13) of
this Act and section 504 of the Small Business Investment Act of 1958;
and

“(iii) $500,000,000 in loans as provided in section 7(a)(21).

“(C) For the programs authorized by title IIT of the Small Business In-
vestment Act of 1958, the Administrator is authorized to make—

“(i) $5,000,000,000 in purchases of participating securities; and

“(ii) $4,000,000,000 in guarantees of debentures.

“(D) For the programs authorized by part B of title IV of the Small Busi-
ness Investment Act of 1958, the Administration is authorized to enter into
guarantees not to exceed $6,000,000,000, of which not more than 50 percent
may be in bonds approved pursuant to section 411(a)(3) of that Act.

“E) There is authorized to be appropriated $7,000,000 to carry out sec-
tion 12(b).

“(2) ADDITIONAL AUTHORIZATIONS.—

“(A) There are authorized to be appropriated to the Administration for
fiscal year 2004 such sums as may be necessary to carry out this Act not
elsewhere provided for, including administrative expenses and necessary
loan capital for disaster loans pursuant to section 7(b), and to carry out the
Small Business Investment Act of 1958, including salaries and expenses of
the Administration.

“B) Notwithstanding any other provision of this paragraph, for fiscal
year 2004—

“(i) no funds are authorized to be provided to carry out the loan pro-
gram authorized by section 7(a)(21) except by transfer from another
Federal department or agency to the Administration, unless the pro-
gram level authorized for general business loans under paragraph
(1)(B)() is fully funded; and

“(i1) the Administrator may not approve loans on behalf of the Ad-
ministration or on behalf of any other department or agency, by con-
tract or otherwise, under terms and conditions other than those specifi-
cally authorized under this Act or the Small Business Investment Act
of 1958, except that he may approve loans under section 7(a)(21) of this
Act in gross amounts of not more than $1,250,000.

“(d) F1scAL YEAR 2005.—

“(1) PROGRAM LEVELS.—The following program levels are authorized for fiscal
year 2005:

“(A) For the programs authorized by this Act, the Administrator is au-
thorized to make—

“(1) $$75,000,000 in technical assistance grants as provided in section
7(m); and

“(ii) $105,000,000 in direct loans, as provided in section 7(m).

“(B) For the programs authorized by this Act, the Administrator is au-
thorized to make $23,000,000,000 in deferred participation loans and other
financings. Of such sum, the Administration is authorized to make—

“(1) $16,500,000,000 in general business loans as provided in section
7(a);
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“(ii) $6,000,000,000 in financings as provided in section 7(a)(13) of
this Act and section 504 of the Small Business Investment Act of 1958;
and

“(iii) $500,000,000 in loans as provided in section 7(a)(21).

“(C) For the programs authorized by title IIT of the Small Business In-
vestment Act of 1958, the Administration is authorized to make—

“(1) $5,500,000,000 in purchases of participating securities; and

“(ii) $4,500,000,000 in guarantees of debentures.

“(D) For the programs authorized by part B of title IV of the Small Busi-
ness Investment Act of 1958, the Administration is authorized to enter into
guarantees not to exceed $6,000,000,000, of which not more than 50 percent
may be in bonds approved pursuant to section 411(a)(3) of that Act.

“(E) There is authorized to be appropriated $7,000,000 to carry out sec-
tion 12(b).

“(2) ADDITIONAL AUTHORIZATIONS.—

“(A) There are authorized to be appropriated to the Administration for
fiscal year 2005 such sums as may be necessary to carry out this Act not
elsewhere provided for, including administrative expenses and necessary
loan capital for disaster loans pursuant to section 7(b), and to carry out the
Small Business Investment Act of 1958, including salaries and expenses of
the Administration.

“(B) Notwithstanding any other provision of this paragraph, for fiscal
year 2005—

“(i) no funds are authorized to be provided to carry out the loan pro-
gram authorized by section 7(a)(21) except by transfer from another
Federal department or agency to the Administration, unless the pro-
gram level authorized for general business loans under paragraph
(1)B)@) is fully funded; and

“(i1) the Administrator may not approve loans on behalf of the Ad-
ministration or on behalf of any other department or agency, by con-
tract or otherwise, under terms and conditions other than those specifi-
cally authorized under this Act or the Small Business Investment Act
of 1958, except that he may approve loans under section 7(a)(21) of this
Act in gross amounts of not more than $1,250,000.”.

SEC. 212. SMALL BUSINESS DEVELOPMENT CENTERS.

(a) IN GENERAL.—Section 21 of the Small Business Act (15 U.S.C. 648) is amend-

ed to read as follows:
“SEC. 21. SMALL BUSINESS DEVELOPMENT CENTER PROGRAM.

“(a) ESTABLISHMENT OF PROGRAM.—The Administrator is authorized to make

grants to any eligible applicant to establish the network of small business develop-
ment centers proposed in the plan submitted by such applicant under subsection (b).

“(b) SELECTION OF GRANTEES.—

“(1) APPLICATION.—An eligible applicant may apply for a grant under sub-
section (a) by submitting to the Administrator for approval a plan for estab-
lishing a network of small business development centers.

“(2) SELECTION.—The Administrator shall select the applicant that dem-
onstrates it has the budgetary and other resources to ensure that it will provide
the most comprehensive and coordinated assistance throughout the State. The
Administrator shall require the grantee to have a separate budget for the pur-
pose of operating its network of small business development centers and to pri-
marily utilize institutions of higher education and women’s business centers op-
erating pursuant to section 29 to provide for the operation of the small business
development centers. The Administrator may approve, conditionally approve, or
reject, a plan or combination of plans submitted under this section. The Admin-
istrator may not delegate the authority to select grantees under this section ex-
cept to the Deputy Administrator.

“(3) LIMITATION BY STATE.—

“(A) IN GENERAL.—Except as otherwise provided in this paragraph, the
Administrator shall select one grantee from each State to serve the entire
State.

“(B) UNAVAILABILITY EXCEPTION.—The Administrator may select 2 grant-
ees to serve a State if no eligible applicant submits an application to serve
the entire State. With respect to any such State, the Administrator, at the
end of the 2-year period beginning on the date of the selection of such
grantees, shall seek applications under this subsection for the purpose of
replacing such grantees with a single grantee to serve the entire State.
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“(C) HISTORICAL EXCEPTION.—Subparagraph (A) shall not apply with re-
spect to any State if multiple grantees served such State during calendar
year 2000 or 2001.

“(D) CERTAIN TERRITORIES.—In the case that no eligible applicant from a
qualified territory applies for a grant under this section, the Administrator
may select a grantee from any State to serve such qualified territory. For
purposes of the preceding sentence, the term ‘qualified territory’ means
Guam, the United States Virgin Islands, American Samoa, and the Com-
monwealth of the Northern Mariana Islands.

“(4) ELIGIBLE APPLICANT.—For purposes of this section, the term ‘eligible ap-
plicant’ means—

“(A) any institution of higher education;

“(B) any women’s business center operating pursuant to section 29; or

“(C) in the case of an entity that was receiving a grant under this section
on December 31, 1990, any of the following:

“(i) Any State government or any agency thereof.

“(i1) Any regional entity.

“(iii) Any State-chartered development, credit or finance corporation.

“(iv) Any entity formed by two or more of the entities described in
this paragraph.

“(5) REQUIREMENT TO SEEK APPLICATIONS.—If for any reason a grant under
this section is terminated or not renewed, the Administrator shall seek applica-
tions from eligible applicants with respect to such grant.

“(c) GRANT PROVISIONS.—

“(1) AGREEMENT BETWEEN GRANTEE AND ADMINISTRATOR.—The Administrator
and the grantee shall jointly develop, negotiate, and agree upon the terms and
conditions of the grant. The grantee shall also consult with the district office
or offices within the State to determine the special services and assistance that
are needed by the community or communities served by the grantee’s small
business development centers.

“(2) REQUIREMENTS.—Each grant shall—

“(A) allow the grantee to serve portions of the State by subcontracting the
operation of a small business development center to another entity, pro-
vided that such small business development centers shall, to the extent fea-
sible, be located at institutions of higher education or Women’s Business
Centers established pursuant to section 29 of this Act;

“(B) ensure that the grantee provides services as close as possible to
small business concerns by providing extension services and utilizing sat-
ellite facilities, including those of any subcontractor;

“(C) ensure that the grantee provides facilities and staff for each small
business development center to provide maximum accessibility and benefit
to small business concerns;

“(D) ensure that the grantee is utilizing the resources of other Federal
agencies in providing the services and assistance set forth in subsection (f);
and

“(E) allow the grantee to enter into a contract described in subsection
(8)(2).

“(3) PROHIBITION ON DELEGATION TO DISTRICT OFFICES.—The Administrator
shall not delegate any authority under paragraph (1) to any employee of the Ad-
ministration located in a regional or district office.

“(4) FORM OF GRANT AGREEMENTS.—For purposes of this section, the term
‘grant’ includes any contract or cooperative agreement.

“(5) PROHIBITION ON CERTAIN GRANT REQUIREMENTS.—The Administrator
shall not require, and a grant agreement shall not include a requirement, that
the grantee serve a particular number of small business concerns with respect
to loans under section 7 of this Act or title V of the Small Business Investment
Act of 1958.

“(d) TERM, RENEWAL, AND TERMINATION OF GRANTS.—

“(1) TERM OF GRANTS.—Each grant made under this section shall be made on
the basis of a calendar year or the Federal fiscal year, as determined by the
Administrator.

“(2) AUTOMATIC RENEWAL.—Unless the Administrator for cause terminates
the grant or the grantee decides not to seek renewal of the grant, the Adminis-
trator and the grantee shall renew the agreement and may make mutually sat-
isfactory modifications to the agreement. The renewal shall take effect on the
date of termination of the old agreement.

“(3) STANDARDS FOR TERMINATION.—After the opportunity for notice and com-
ment and consultation with the association authorized by subsection (k), the Ad-
ministrator shall promulgate standards for determining when cause exists to
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terminate a grantee. Such standards shall be codified in the Code of Federal
Regulations and shall take into account the grantee’s compliance with the
standards set forth in the grant agreement, any budgetary restrictions faced by
the grantee, the overall economic climate in the State served by the grantee,
and the accreditation of the grantee’s small business development centers
(whether operated by the grantee or through a subcontractor) under the pro-
gram established pursuant to subsection (1).

“(4) NOTICE OF TERMINATION.—If the Administrator determines that cause ex-
ists to terminate a grant agreement under this section, the Administrator shall
provide the grantee with written notification setting forth the reasons therefore
and affording the applicant an opportunity for a hearing pursuant to sections
554, 556, and 557 of title 5, United States Code.

“(e) MANAGEMENT OF SMALL BUSINESS DEVELOPMENT CENTERS BY GRANTEES.—

“(1) APPOINTMENT OF GRANTEE DIRECTOR.—Each Grantee shall appoint a full-
time director to oversee the operations of the grant, the subcontractors to the
grantee, and the small business development centers operated by the grantee.
The grantee’s director shall be responsible for accounting for any Federal funds
used by the grantee to carry out the requirements of this section. The grantee
shall have the sole discretion of selecting the director without requiring the ap-
proval of the Administrator, except that the Administrator may terminate the
employment of the grantee’s director if the Administrator determines that the
grantee’s director is unfit for the position because of a prior conviction for a fel-
ony.

“(2) SMALL BUSINESS DEVELOPMENT CENTER STAFF.—Each small business de-
velopment center shall have a staff, which shall be full-time, part-time, or on
a contract basis, as the grantee may determine.

“(3) EXPENDITURES.—Expenditures of funds by the grantee shall not require
the approval of the Administrator except that the Administrator may prohibit
an expenditure using Federal funds if, after consultation with the General
?ounsel, the Administrator determines that such expenditure violates Federal
aw.

“(f) SERVICES PROVIDED BY THE GRANTEE THROUGH SMALL BUSINESS DEVELOP-
MENT CENTERS.—

“(1) IN GENERAL.—Each grantee and its subcontractors shall assist small busi-
ness concerns in solving problems concerning operations, manufacturing, engi-
neering, technology exchange and development, personnel administration, mar-
keting, sales, merchandising, finance, accounting, business strategy develop-
ment, and other disciplines required for small business growth and expansion,
innovation, increased productivity, and management improvement, and for de-
creasing industry economic concentrations. Small Business Development Cen-
ters shall, in providing assistance to small manufacturers, coordinate such as-
sistance and utilize the resources of the Manufacturing Extension Partnership
of the National Institutes of Standards and Technology.

“(2) PERIODIC MODIFICATION.—Each grantee or its subcontractors shall con-
tinue to upgrade and modify its services, as needed, in order to meet the chang-
ing and evolving needs of the small business community and those of small
manufacturers in particular.

“(3) ACCESS TO PROFESSIONALS.—Each grantee shall ensure that small busi-
ness development centers provide access to:

“(A) Business analysts to counsel, assist, and inform small business cli-

ents.

“(B) Technology transfer agents to provide state of art technology to small
business concerns through coupling with national and regional technology
data sources.

“(C) Information specialists to assist in providing information searches
and referrals to small business concerns.

“(D) Part-time professional specialists to conduct research or to provide
counseling assistance whenever the need arises.

“(E) Laboratory and adaptive engineering facilities.

“(4) SERVICES.—Each grantee shall ensure that the services provided by its
network of small business development centers include—

“(A) furnishing one-to-one individual counseling to small business con-
cerns, including—

“(i) working with individuals to increase awareness of basic credit
practices and credit requirements;

“(i1) working with individuals to develop business plans, financial
packages, credit applications, and contract proposals;

“(ii) working with the Administration to develop and provide infor-
mational tools for use in working with individuals on pre-business



83

staé‘tup planning, existing business expansion, and export planning;
an

“(iv) working with individuals referred by the district offices of the
Administration and Administration participating lenders;

“(B) assisting in technology transfer, research and development, including
applied research, and coupling from existing sources to small business con-
cerns, including—

“(i) working to increase the access of small business concerns to the
capabilities of automated flexible manufacturing systems;

“(i1) working through existing networks and developing new networks
for technology transfer that encourage partnership between the small
business and academic communities to help commercialize university-
based research and development and introduce university-based engi-
neers and scientists to their counterparts in small technology-based
firms and small manufacturers;

“(iii) exploring the viability of developing shared production facilities,
under appropriate circumstances; and

“(iv) assisting small manufacturers in developing more efficient oper-
ations, including coordination of assistance with the Manufacturing Ex-
terllsion Partnership of the National Institutes of Standards and Tech-
nology;

“(C) in cooperation with the Department of Commerce, the entities pro-
viding services pursuant to section 12(d), and other relevant Federal agen-
cies, actively assisting small business concerns in exporting by identifying
and developing potential export markets, facilitating export transactions,
developing linkages between United States small business concerns and
prescreened foreign buyers, assisting small business concerns to participate
in international trade shows, assisting small business concerns in obtaining
export financing, assisting small manufacturers in identifying supply chain
management opportunities, and facilitating the development or reorienta-
tion of marketing and production strategies; where appropriate, the grantee
and the Administrator may work in cooperation with the State to establish
a State international trade center for these purposes;

“(D) developing a program in conjunction with the Export-Import Bank
and local and regional Administration offices that will enable Small Busi-
ness Development Centers to serve as an information network and to assist
small business applicants for Export-Import Bank financing programs, and
otherwise identify and help to make available export financing programs to
small business concerns;

“(E) working closely with the small business community, small business
consultants, State agencies, universities and other appropriate groups to
make translation services more readily available to small business concerns
doing business, or attempting to develop business, in foreign markets;

“(F) in providing assistance under this subsection, grantees shall cooper-
ate with the Department of Commerce and other relevant Federal agencies
to increase access to available export market information systems such as
the CIMS system,;

“(G) assisting small business concerns to develop and implement strategic
business plans to timely and effectively respond to the planned closure (or
reduction) of a Department of Defense facility within the community, or ac-
tual or projected reductions in such firms’ business base due to the actual
or projected termination (or reduction) of a Department of Defense program
or a contract in support of such program—

f“(i) by developing broad economic assessments of the adverse impacts
of—

“(I) the closure (or reduction) of the Department of Defense facil-
ity on the small business concerns providing goods or services to
such facility or to the military and civilian personnel currently sta-
tioned or working at such facility; and

“(II) the termination (or reduction) of a Department of Defense
program (or contracts under such program) on the small business
concerns participating in such program as a prime contractor, sub-
contractor or supplier at any tier;

“(i1) by developing, in conjunction with appropriate Federal, State,
and local governmental entities and other private sector organizations,
the parameters of a transition adjustment program adaptable to the
needs of individual small business concerns;

“@ii) by conducting appropriate programs to inform the affected small
business community regarding the anticipated adverse impacts identi-
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fied under clause (i) and the economic adjustment assistance available
to such firms; and

“(iv) by assisting small business concerns to develop and implement
an individualized transition business plan;

“(H) maintaining current information concerning Federal, State, and local
regulations that affect small business concerns and counsel small business
concerns on methods of compliance. Counseling and technology development
shall be provided when necessary to help small business concerns find solu-
tions for complying with environmental, energy, health, safety, and other
Federal, State, and local regulations;

“(I) coordinating and conducting research into technical and general small
business problems for which there are no ready solutions;

“(J) providing and maintaining a comprehensive library that contains cur-
rent information and statistical data needed by small business concerns;

“(K) maintaining a working relationship and open communications with
the financial and investment communities, legal associations, local and re-
gional private consultants, and local and regional small business groups
and associations in order to help address the various needs of the small
business community;

“(L) conducting in-depth surveys for local small business groups in order
to develop general information regarding the local economy and general
small business strengths and weaknesses in the locality;

“M) in cooperation with the Department of Commerce, the Administra-
tion and other relevant Federal agencies, actively assisting rural small
business concerns, including rural small manufacturers, in exporting by
identifying and developing potential export markets for rural small busi-
ness concerns, facilitating export transactions for rural small business con-
cerns, developing linkages between United States’ rural small business con-
cerns and prescreened foreign buyers, assisting rural small business con-
cerns to participate in international trade shows, assisting rural small busi-
ness concerns in obtaining export financing and developing marketing and
production strategies;

“(N) assisting rural small business concerns in developing marketing and
production strategies that will enable them to better compete in the domes-
tic market by providing technical assistance needed by rural small business
concerns, by making available managerial assistance to rural small busi-
ness concerns, and by providing information and assistance in obtaining fi-
nancing for business startups and expansion;

“(0) in conjunction with the United States Travel and Tourism Adminis-
tration, assist rural small business concerns in developing the tourism po-
tential of rural communities by—

“(i) identifying the cultural, historic, recreational, and scenic re-
sources of such communities;

“(ii) providing assistance to small business concerns in developing
tourism marketing and promotion plans relating to tourism in rural
areas; and

“(iii) assisting small business concerns to obtain capital for starting
or expanding businesses primarily serving tourists;

“(P) maintaining lists of local and regional private consultants to whom
small business concerns can be referred;

“(Q) providing information to small business concerns regarding compli-
ance with regulatory requirements;

“(R) developing informational publications, establishing resource centers
of reference materials, and distributing compliance guides published under
s?ction 312(a) of the Small Business Regulatory Enforcement Fairness Act
of 1996;

“(S) providing small business concerns with access to a wide variety of
export-related information by establishing on-line computer linkages be-
tween small business development centers and an international trade data
information network with ties to the Export Assistance Center program,;

“(T) providing information and assistance to small business concerns with
respect to establishing drug-free workplace programs;

“(0U) in the case of a small business development center located at an in-
stitution of higher learning, hosting semi-annually a procurement con-
ference to which the grantee (or its subcontractors) invites small business
concerns, including small manufacturers, to meet with the procurement offi-
cials of such institution in an effort to increase procurement by such insti-
tution from small business concerns and small manufacturers;
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“(V) providing comprehensive plans (developed in cooperation with rel-
evant State and Federal agencies) relating to the export potential of small
business concerns, including small manufacturers; and

“(W) assisting small business concerns to develop and implement stra-
tegic business plans to timely and effectively respond to the closure of a
large business concern that has a significant adverse impact on the commu-
nity—

“(i) by developing broad economic assessments of the adverse impacts
of such closure;

“(i1) by developing, in conjunction with appropriate Federal, State,
and local governmental entities and other private sector organizations,
the parameters of a transition adjustment program adaptable to the
needs of individual small business concerns;

“(iii) by conducting appropriate programs to inform the affected small
business community regarding the adverse impacts identified under
E_lause (i) and the economic adjustment assistance available to such
irms;

“(iv) by assisting small business concerns to develop and implement
an individualized transition business plan; and

“(v) by assisting unemployed individuals in establishing a small busi-
ness concern.

“(g) SPECIAL RULES RELATING TO SMALL BUSINESS DEVELOPMENT CENTERS.—

“(1) SERVICES TO OUT-OF-STATE SMALL BUSINESS CONCERNS.—The Adminis-
trator may allow a small business development center to serve small business
concerns located outside the State in which such center is located (or, in the
case of a State with more than one grantee, outside the area served by the
grantee) to the extent such business concerns are located within close geo-
graphical proximity to the small business development center as determined by
the Administrator.

“(2) CONTRACTS WITH OTHER AGENCIES.—Subject to the restrictions set forth
in this paragraph, a grantee (or its subcontractors, with the grantee’s approval)
may contract with a Federal Department or agency to provide specific assist-
ance to small business concerns through its network of small business develop-
ment centers. Before bidding on a contract described in this paragraph, a grant-
ee shall receive approval from the Administrator. Before granting approval, the
Administrator shall consider the subject and scope of the contract and the ex-
tent to which performance of the contract would provide assistance to small
business and not impair the performance of the grantee’s obligations under this
section. A contract for assistance under this paragraph shall not count toward
the achievement of any contracting goal under section 15(g).

“(3) SMALL BUSINESS VENDORS.—Each grantee shall ensure, to the extent
practicable, that its network of small business development centers utilize and
compensate qualified small business vendors, including private management
consultants, private consulting engineers, and private testing laboratories, to
provide services under this section to small business concerns. To the extent ap-
propriate for the community served by the small business development center,
such qualified small business vendors should include at least one such vendor
with expertise in manufacturing and assisting small manufacturers.

“(4) COORDINATION WITH DISTRICT OFFICES, ETC.—The grantees shall ensure
that the small business development centers shall work in close cooperation
with the Administration’s regional and district offices, the local small business
community, and appropriate State and local agencies. No action by a grantee
or its subcontractors or staff shall require the approval of any employee in a
regional or district office of the Administration. Any such employee shall, after
consultation with district counsel, notify the Assistant Administrator for Small
Business Development Centers if such employee believes that the grantee or its
subcontractors or staff has taken action that violates the law or jeopardizes the
legal position of the United States.

“(5) ASSISTANCE FROM STATE INTERNATIONAL TRADE OFFICES.—The grantee
may use funds provided by State international trade offices and co-locate em-
ployees of such offices at small business development centers.

“(6) COORDINATION WITH ADMINISTRATION.—On an annual basis, the grantee,
after consultation with the district director, shall review and coordinate public
and private partnerships and cosponsorships with the Administrator for the
purpose of more efficiently leveraging available resources on a national and a
State basis. Should the grantee be unable to consult with the district director,
the grantee shall consult with the Assistant Administrator for Small Business
Development Centers.
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“(7) PROHIBITION ON CERTAIN FEES.—Each grantee shall ensure that small
business development centers shall not impose or otherwise collect a fee or
other compensation in connection with the provision of counseling services
under this section.

“(8) PRIVACY REQUIREMENTS.—

“(A) IN GENERAL.—Each grantee shall ensure that small business devel-
opment centers shall not disclose the name or address of any individual or
small business concern receiving assistance under this section without the
consent of such individual or small business concern, except that—

“(i) the Administrator shall require such disclosure if ordered to do
so by a court in any civil or criminal action; and

“(11) if the Administrator considers it necessary while undertaking a
financial audit of a small business development center or the grantee’s
network of small business development centers, the Administrator shall
require such disclosure for the sole purpose of undertaking such audit.

“(B) REGULATIONS.—After notice and comment and not later than 180
days after the date of the enactment of this subparagraph, the Adminis-
trator shall issue regulations to establish standards for requiring disclo-
sures during a financial audit under subparagraph (A)Gi).

“(h) ADDITIONAL GRANTS.—

“(1) IN GENERAL.—Any grantee may apply to the Administrator for an addi-
tional grant to be used solely to assist—

“(A) with the development and enhancement of exports by small business
concerns;

“(B) in technology transfer;

“(C) with outreach, development, and enhancement of minority-owned
small business startups or expansions, HUBZone small business concerns,
veteran-owned small business startups or expansions, and women-owned
small business startups or expansions, in communities affected by base
closings or military or corporate downsizing, or in rural or underserved
communities; and

“(D) small manufacturers.

“(2) CERTAIN RULES TO APPLY.—Except as otherwise provided in this sub-
section, any additional grant under this subsection shall be subject to rules
similar to the rules that apply to grants made under subsection (a).

“(3) GRANT AMOUNT.—A grant shall not be made under this subsection if such
grant which would exceed the grantee’s pro rata share of a $15,000,000 program
based upon the populations to be served by the grantee as compared to the total
population of the United States. The minimum amount of eligibility for any
State shall be $100,000. Any additional grant made under this section shall not
be taken into account for purposes of the dollar program limitations specified
in subsection (j).

“(4) REALLOCATION OF UNUSED FUNDS.—If the Administrator has not received
an application for an additional grant from a grantee pursuant to this sub-
section within 90 days after the Administrator and the grantee have signed an
agreement pursuant to subsection (¢) or within 60 days after the grantee and
Administrator has renewed an agreement pursuant to subsection (c), the Ad-
ministrator may make such grant to any eligible applicant (determined without
regard to so much of subsection (b)(4)(C) as precedes ‘1990,)) in that State to
carry out the activities specified in this subsection subject to the requirements
of paragraphs (2) and (3).

“(i) MATCHING FUNDS.—

“(1) IN GENERAL.—The Administrator shall require as a condition of any grant
(or amendment or modification thereof) made to a grantee under this section,
that a matching amount equal to the amount of such grant be provided from
sources other than the Federal Government, to be comprised of not less than
50 percent cash and not more than 50 percent of indirect costs and in-kind con-
tributions.

“(2) RESTRICTION.—The matching amount described in paragraph (1) shall not
include—

“(A) any indirect costs or in-kind contributions derived from any Federal
program; and

“(B) any amount received under a contract described in subsection (g)(2).

“(j) FUNDING FORMULA.—

“(1) IN GENERAL.—Subject to paragraph (3), the amount of funds to be made
available to the grantee or grantees within a State under this subsection shall
be equal to an amount determined in accordance with the following formula:

“(A) The annual amount made available for the Small Business Develop-
ment Center Program under section 20(a), less any reductions made for ex-
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penses authorized by paragraph (5), shall be divided on a pro rata basis,
based on the percentage of the population of each State, as compared to the
population of the United States.

“(B) If the pro rata amount calculated under subparagraph (A) for any
State is less than the minimum funding level under paragraph (3), the Ad-
ministrator shall determine the aggregate amount necessary to achieve that
minimum funding level for each such State.

“(C) The aggregate amount calculated under subparagraph (B) shall be
deducted from the amount calculated under subparagraph (A) for States eli-
gible to receive more than the minimum funding level. The deductions shall
be made on a pro rata basis, based on the population of each such State,
as compared to the total population of all such States.

“(D) The aggregate amount deducted under subparagraph (C) shall be
added to the funds of those States that are not eligible to receive more than
the minimum funding level in order to achieve the minimum funding level
for each such State, except that the eligible amount of funds made available
to any State under this subsection shall not be reduced to an amount below
the minimum funding level.

“(2) FUNDS AVAILABILITY DETERMINATION.—The amount of funds that one or
more grantees within a State are eligible to receive under this subsection shall
be the amount determined under paragraph (1), subject to any modifications re-
quired under paragraph (3), and shall be based on the amount available for the
fiscal year in which performance of the grant commences, but not including
amounts distributed in accordance with paragraph (4). The amount of funds re-
ceived by one or more grantees in any State under any provision of this sub-
section shall not exceed the amount of matching funds from sources other than
the Federal Government, as required under subsection (i).

“(3) MINIMUM FUNDING LEVEL.—The amount of the minimum funding level for
each State shall be determined for each fiscal year based on the amount made
available for that fiscal year to carry out this section, as follows:

“(A) If the amount made available is not less than $81,500,000 and not
more than $90,000,000, the minimum funding level shall be $500,000.

“B) If the amount made available is less than $81,500,000, the minimum
funding level shall be the remainder of $500,000 minus a percentage of
$500,000 equal to the percentage amount by which the amount made avail-
able is less than $81,500,000.

“C) If the amount made available is more than $90,000,000, the min-
imum funding level shall be the sum of $500,000 plus a percentage of
$500,000 equal to the percentage amount by which the amount made avail-
able exceeds $90,000,000.

“(4) DISTRIBUTIONS.—Subject to paragraph (3), if one or more grantees within
a State do not apply for, or use, their full funding eligibility for a fiscal year,
the Administration shall distribute the remaining funds as follows:

“(A) If the grant to any State is less than the amount received by that
State in fiscal year 2000, the Administrator shall distribute such remaining
funds, on a pro rata basis, based on the percentage of shortage of each such
State, as compared to the total amount of such remaining funds available,
to the extent necessary in order to increase the amount of the grant to the
amount received by that State in fiscal year 2000, or until such funds are
exhausted, whichever first occurs.

“B) If any funds remain after the application of subparagraph (A), the
remaining amount may be distributed as supplemental funds to a grantee
or grantees in any State, as the Administrator determines, in its discretion,
to be appropriate, after consultation with the association referred to in sub-
section (k).

“(5) USE oF AMOUNTS.—Of the amounts made available in any fiscal year to
carry out this section not more than $500,000 may be used by the Adminis-
trator to pay expenses enumerated in subparagraphs (B) through (D) of section
20(a)(1).

“(6) EXcLUSIONS.—Funds made available to one or more grantees within a
State provided by the Administrator or another Federal agency to carry out sub-
section (f)(4), (g)(2), (h), or (o) or for supplemental grants set forth in paragraph
(4)(B), shall not be included in the calculation of maximum funding to be made
available to one or more grantees within the State under paragraph (2).

“(7) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be appro-

riated to carry out this section $135,000,000 for fiscal year 2004 and
5145,000,000 for fiscal year 2005. The authority to award grants under this sec-
tion shall be in effect for each fiscal year only to the extent and in the amounts
as are provided in advance in appropriations Acts.
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“(k) FORMATION OF ASSOCIATION.—The grantees’ directors are authorized to form
an association to pursue matters of common concern. If more than a majority of the
grantees’ directors are members of such an association, the Administrator is author-
ized and directed to recognize the existence and activities of such an association and
to consult with it and develop documents—

“(1) announcing the annual scope of activities pursuant to this section;

“(2) requesting proposals to deliver assistance as provided in this section; and

“(3) governing the general operations and administration of the Small Busi-
ness Development Center Program, specifically including the development of
regulations and a uniform negotiated grant agreement for use on an annual
basis when entering into agreements with grantees.

“(1) PROGRAM EXAMINATION AND ACCREDITATION.—

“(1) EXAMINATION.—The Administrator shall develop and implement a bien-
nial programmatic and financial examination of each network of small business
development centers established pursuant to this section. The biennial examina-
tion shall be conducted by the Assistant Administrator for Small Business De-
velopment Centers.

“(2) ACCREDITATION.—The Administrator shall provide financial support, by
contract or otherwise, to the association authorized by subsection (k) for the
purpose of developing and implementing a small business development center
accreditation program.

“(3) EXTENSION OR RENEWAL OF COOPERATIVE AGREEMENTS.—

“(A) IN GENERAL.—In renewing a grant or cooperative agreement or con-
tract of a grantee, the Administrator shall consider the results of the exam-
ination and accreditation program conducted pursuant to paragraphs (1)
and (2).

“(B) ACCREDITATION REQUIREMENT.—The Administrator may not renew
any grant under this section unless the grantee’s small business develop-
ment centers have been accredited under the program conducted pursuant
to this subsection, except that the Assistant Administrator for Small Busi-
ness Development Centers may waive such accreditation requirement if the
Assistant Administrator determines that the grantee is making a good faith
effort to obtain accreditation for each of the grantee’s small business devel-
opment centers.

“(m) SMALL BUSINESS DEVELOPMENT CENTER ADVISORY BOARDS.—

“(1) NATIONAL SMALL BUSINESS DEVELOPMENT CENTER ADVISORY BOARD.—

“(A) ESTABLISHMENT.—There is established a National Small Business
Development Center Advisory Board (herein referred to as ‘Board’) which
shall consist of nine members appointed from civilian life by the Adminis-
trator and who shall be persons of outstanding qualifications known to be
familiar and sympathetic with small business needs and problems. No more
than three members shall be from universities or their affiliates and six
shall be from small business concerns or associations representing small
business concerns. At the time of the appointment of the Board, the Admin-
istrator shall designate one-third of the members and at least one from
each category whose term shall end in two years from the date of appoint-
ment, a second third whose term shall end in three years from the date of
appointment, and the final third whose term shall end in four years from
the date of appointment. Succeeding Boards shall have three-year terms,
with one-third of the Board changing each year.

“(B) OPERATION.—The Board shall elect a Chairman and advise, counsel,
and confer with the Assistant Administrator for Small Business Develop-
ment Centers in carrying out the duties described in this section. The
Board shall meet at least semiannually and at the call of the Chairman of
the Board. Each member of the Board shall be entitled to be compensated
at the rate not in excess of the per diem equivalent of the highest rate of
pay for individuals occupying the position under GS-18 of the General
Schedule for each day engaged in activities of the Board and shall be enti-
tled to be reimbursed for expenses as a member of the Board.

“(2) LOCAL SMALL BUSINESS DEVELOPMENT CENTER ADVISORY BOARDS.—Each
grantee’s director shall establish an advisory board for the grantee’s network of
small business development centers. The district director shall have no author-
ity to approve or disapprove the members of the advisory board selected by the
grantee’s director.

“(n) ADMINISTRATION OF PROGRAM.—

“(1) IN GENERAL.—Except as otherwise provided in this section, the program
established by this section shall be administered by the Administrator, acting
through the Assistant Administrator for Small Business Development Centers
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with such oversight by the Associate Administrator for Enterprise Outreach and
Training as the Administrator determines to be appropriate.

“(2) DUTIES OF ASSISTANT ADMINISTRATOR FOR SMALL BUSINESS DEVELOPMENT
CENTERS.—The duties of the Assistant Administrator for Small Business Devel-
opment Centers shall include recommending the annual program budget, re-
viewing the annual budgets submitted by each grantee, establishing appropriate
funding levels therefore, advising the Administrator on the selection of grantees
to participate in the program, implementing the provisions of this section, main-
taining a clearinghouse to provide for the dissemination and exchange of infor-
mation between grantees and their subcontractors and conducting audits of re-
cipients of grantees under this section.

“(3) CONSULTATION REQUIREMENTS.—In carrying out the duties described in
paragraph (2), the Assistant Administrator shall confer with and seek the ad-
vice of the advisory boards established pursuant to subsection (m) and the
heads of the regional and district offices of the Administration.

“(0) ESTABLISHMENT OF INFORMATION SHARING SYSTEM.—

“(1) IN GENERAL.—The Administrator, in consultation with the grantees, their
subcontractors, and the association authorized by this section shall develop and
implement an information sharing system. Such system shall—

“(A) allow small business development centers to exchange information
about their programs;

“(B) provide information central to technology transfer; and

“(C) provide information central to increased utilization by United States
businesses of sourcing their procurement requirements with small manufac-
turers.

“(2) GRANT AUTHORITY.—The Administrator may make grants to one or more
grantees to carry out the provisions of this subsection. Such grants shall be
awarded for a period of not to exceed 5 years. The matching funds requirements
of subsection (i) shall not be applicable to grants made under this subsection.

“(p) COOPERATION WITH FEDERAL SCIENCE RESEARCH FACILITIES AND AGENCIES.—

“(1) IN GENERAL.—Laboratories operated and funded by the Federal Govern-
ment are authorized and directed to cooperate with the Administrator in devel-
oping and establishing programs to support small business development centers
by making facilities and equipment available; providing experiment station ca-
pabilities in adaptive engineering; providing library and technical information
processing capabilities; and providing professional staff for consulting. The Ad-
ministrator is authorized to reimburse the laboratories for such services.

“(2) NATIONAL SCIENCE FOUNDATION.—The National Science Foundation is au-
thorized and directed to cooperate with the Administrator in developing and es-
tablishing programs to support small business development centers.

“(3) NATIONAL AERONAUTICS AND SPACE ADMINISTRATION.—The National Aero-
nautics and Space Administration and regional technology transfer centers sup-
ported by the National Aeronautics and Space Administration are authorized
and directed to cooperate with grantees and their small business development
centers.

“(q) REGULATIONS.—In promulgating regulations to carry out this section, the Ad-
ministration shall identify, and require grantee compliance with, the provisions in-
cluded in uniform requirements of Office of Management and Budget (OMB) Circu-
lars which govern audits, cost principles and administrative requirements for Fed-
eral grants, and contracts and cooperative agreements.”.

(b) CONFORMING AMENDMENT.—Paragraph (2) of section 27(g) of the Small Busi-
ness Act (15 U.S.C. 654(g)) is amended by striking “section 21(c)(3)(T)” and inserting
“section 21(f)(4)(T)”.

(c) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as provided in paragraph (2), the amendments made
by this section shall take effect on the date of the enactment of this Act.

(2) GRANTS.—To the extent that the amendment made by subsection (a) ap-
plies with respect to grants, such amendment shall apply to grants made, re-
newed, or terminated after the date of the enactment of this Act.

(d) TRANSITION RULES.—

(1) MULTIPLE GRANTEES REPLACED WITH SINGLE GRANTEE.—In the case of a
State which is served by two or more grantees under section 21 of the Small
Business Act on the date of the enactment of this Act, the Administrator shall
be required to select a new grantee for such State following the selection proc-
ess set forth in such section (as in effect on the day after the date of the enact-
ment of this Act) if the grantees serving such State on the date of the enact-
ment of this Act were selected after January 1, 2002.

(2) SMALL BUSINESS DEVELOPMENT CENTER ADVISORY BOARDS.—Each member
of the National Small Business Development Center Advisory Board and each
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member serving on a local small business development center advisory board
on the day before the date of the enactment of this Act shall continue to so
serve until the end of such member’s term.

SEC. 213. ASSIGNMENT OF EMPLOYEES OF THE OFFICE OF INTERNATIONAL TRADE.

Section 22 of the Small Business Act (15 U.S.C. 649) is amended by adding at
the end the following new subsection:

“(h) In carrying out this section, the Administrator shall ensure that the number
of full-time equivalent employees of the Office assigned to the one-stop shops re-
ferred to in section 2301(b) of the Omnibus Trade and Competitiveness Act of 1988
(15 U.S.C. 4721(b)) is not less than the number of such employees so assigned on
January 1, 2003.”.

SEC. 214. SUPERVISORY AND ENFORCEMENT AUTHORITY FOR SMALL BUSINESS LENDING
COMPANIES.
Section 23 of the Small Business Act (15 U.S.C. 650) is amended to read as fol-
lows:

“SEC. 23. SUPERVISORY AND ENFORCEMENT AUTHORITY FOR SMALL BUSINESS LENDING
COMPANIES.

“(a) IN GENERAL.—The Administrator is authorized—

“(1) to supervise the safety and soundness of small business lending compa-
nies and non-Federally regulated lenders;

“(2) with respect to small business lending companies to set capital standards
to regulate, to examine, and to enforce laws governing such companies, in ac-
cordance with the purposes of this Act; and

“(3) with respect to non-Federally regulated lenders to regulate, to examine,
and to enforce laws governing the lending activities of such lenders under sec-
tion 7(a) in accordance with the purposes of this Act.

“(b) CAPITAL DIRECTIVE.—The Administrator may determine that failure of a
small business lending company to maintain capital at the minimum level estab-
lished by the Administrator is an unsafe and unsound practice. In addition to any
other action authorized by law, the Administrator may issue a directive to a small
business lending company that does not comply with the minimum capital require-
ment requiring the small business lending company to increase capital to level es-
tablished by the Administrator.

“(c) CrviL, AcTiON.—If a small business lending company violates this Act, the Ad-
ministrator may institute a civil action in an appropriate district court to terminate
the rights, privileges, and franchises of the company under this Act.

“(d) REVOCATION OR SUSPENSION OF LOAN AUTHORITY.—

“(1) The Administrator may revoke or suspend the authority of a small busi-
ness lending company or a non-Federally regulated lender to make, service or
liquidate business loans authorized by section 7(a) of this Act—

“(A) for false statements knowingly made in any written submission re-
quired under this Act;

“(B) for omission of a material fact from any written submission required
under this Act;

“(C) for willful or repeated violation of this Act;

“(D) for willful or repeated violation of any condition imposed by the Ad-
ministrator with respect to any application, request, or agreement under
this Act; or

“(E) for violation of any cease and desist order of the Administrator under
this section.

“(2) The Administrator may revoke or suspend authority under paragraph (1)
only after a hearing under subsection (f). The Administrator may delegate
power to revoke or suspend authority under paragraph (1) only to the Deputy
Administrator and only if the Administrator is unavailable to take such action.

“(A) The Administrator, after finding extraordinary circumstances and in
order to protect the financial or legal position of the United States, may
issue a suspension order without conducting a hearing pursuant to sub-
section (f). If the Administrator issues a suspension under the preceding
sentence, the Administrator shall within two business days follow the pro-
cedures set forth in subsection (f).

“(B) Any suspension under paragraph (1) shall remain in effect until the
Administrator makes a decision pursuant to subparagraph (4) to perma-
nently revoke the authority of the small business lending company or non-
Federally regulated lender, suspend the authority for a time certain, or ter-
minate the suspension.

“(3) The small business lending company or non-Federally regulated lender
must notify borrowers of a revocation and that a new entity has been appointed
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to service their loans. The Administrator or an employee of the Administration
designated by the Administrator may provide such notice to the borrower.

“(4) Any revocation or suspension under paragraph (1) shall be made by the
Administrator except that the Administrator shall delegate to an administrative
law judge as that term is used in section 3105 of title 5, United States Code
the authority to conduct any hearing required under subsection (f). The Admin-
istrator shall base the decision to revoke on the record of the hearing.

“(e) CEASE AND DESIST ORDER.—

“(1) Where a small business lending company, a non-Federally regulated lend-
er, or other person violates this Act or is engaging or is about to engage in any
acts or practices which constitute or will constitute a violation of this Act, the
Administrator may order, after the opportunity for hearing pursuant to sub-
section (f), the company, lender, or other person to cease and desist from such
action or failure to act. The Administrator may delegate the authority under the
preceding sentence only to the Deputy Administrator and only if the Adminis-
trator is unavailable to take such action.

“(2) The Administrator, after finding extraordinary circumstances and in
order to protect the financial or legal position of the United States, may issue
a cease and desist order without conducting a hearing pursuant to subsection
(f). If the Administrator issues a cease and desist order under the preceding
sentence, the Administrator shall within two business days follow the proce-
dures set forth in subsection (f).

“(3) The Administrator may further order such small business lending com-
pany or non-Federally regulated lender or other person to take such action or
to refrain from such action as the Administrator deems necessary to insure com-
pliance with this Act.

“(4) A cease and desist order under this subsection may also provide for the
suspension of authority to lend in subsection (d).

“(f) PROCEDURE FOR REVOCATION OR SUSPENSION OF LOAN AUTHORITY AND FOR
CEASE AND DESIST ORDER.—

“(1) Before revoking or suspending authority under subsection (d) or issuing
a cease and desist order under subsection (e), the Administrator shall serve an
order to show cause upon the small business lending company, non-Federally
regulated lender, or other person why an order revoking or suspending the au-
thority or a cease and desist order should not be issued. The order to show
cause shall contain a statement of the matters of fact and law asserted by the
Administrator and the legal authority and jurisdiction under which a hearing
is to be held, and shall set forth that a hearing will be held before an adminis-
trative law judge at a time and place stated in the order. Such hearing shall
be conducted pursuant to the provisions of sections 554, 556, and 557 of title
5, United States Code. If after hearing, or a waiver thereof, the Administrator
determines that an order revoking or suspending the authority or a cease and
desist order should be issued, the Administrator shall promptly issue such
order, which shall include a statement of the findings of the Administrator and
the grounds and reasons therefor and specify the effective date of the order, and
shall cause the order to be served on the small business lending company, non-
Federally regulated lender, or other person involved.

“(2) Witnesses summoned before the Administrator shall be paid by the party
at whose instance they were called the same fees and mileage that are paid wit-
nesses in the courts of the United States.

“(3) A cease and desist order, suspension or revocation issued by the Adminis-
trator, after the hearing under this subsection is final agency action for pur-
poses of chapter 7 of title 5, United States Code. An adversely aggrieved party
shall have 20 days from the date of issuance of the cease and desist order, sus-
pension or revocation, to seek judicial review in an appropriate district court.

“(g) REMOVAL OR SUSPENSION OF MANAGEMENT OFFICIAL.—

“(1) DEFINITION.—In this section, the term ‘management official’ means, with
respect to a small business lending company or a non-Federally regulated lend-
er, an officer, director, general partner, manager, employee, agent, or other par-
ticipant in the management of the affairs of the company’s or lender’s activities
under section 7(a) of this Act.

“(2) REMOVAL OF MANAGEMENT OFFICIAL.—

“(A) NOTICE.—The Administrator may serve upon any management offi-
cial a written notice of its intention to remove that management official if,
in the opinion of the Administrator, the management official—

“(1) willfully and knowingly commits a substantial violation of—
“I) this Act;
“(II) any regulation issued under this Act;
“(III) a final cease-and-desist order under this Act; or
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“(IV) any agreement by the management official, the small busi-
ness lending company or non-Federally regulated lender under this
Act; or

“(ii) willfully and knowingly commits a substantial breach of a fidu-
ciary duty of that person as a management official and the violation or
breach of fiduciary duty is one involving personal dishonesty on the
part of such management official.

“(B) CONTENTS OF NOTICE.—A notice under subparagraph (A) shall con-
tain a statement of the facts constituting grounds therefor and shall fix a
time and place at which a hearing, conducted pursuant to section 554, 556,
and 557 of title 5, United States Code, will be held thereon.

“(C) HEARING.—

“i) TIMING.—A hearing under subparagraph (B) shall be held not
earlier than 30 days and later than 60 days after the date of service
of notice of the hearing, unless an earlier or a later date is set by the
Administrator at the request of—

“(I) the management official, and for good cause shown; or

“(II) the Attorney General.

“(i1) CONSENT.—Unless the management official appears at a hearing
under this paragraph in person or by a duly authorized representative,
the management official shall be deemed to have consented to the
issuance of an order of removal under subparagraph (A).

“(D) ORDER OF REMOVAL.—

“{d) IN GENERAL.—In the event of consent under subparagraph (C)(ii),
or if upon the record made at a hearing under this subsection, the Ad-
ministrator finds that any of the grounds specified in the notice of re-
moval has been established, the Administrator may issue such orders
of removal from office as the Administrator deems appropriate.

“(i1) EFFECTIVENESS.—An order under clause (i) shall—

“(I) take effect 30 days after the date of service upon the subject
small business lending company or non-Federally regulated lender
and the management official concerned (except in the case of an
order issued upon consent as described in subparagraph (C)Gi),
which shall become effective at the time specified in such order);
and

“(II) remain effective and enforceable, except to such extent as it
is stayed, modified, terminated, or set aside by action of the Ad-
ministrator or a reviewing court in accordance with this section.

“(3) AUTHORITY TO SUSPEND OR PROHIBIT PARTICIPATION.—

“(A) IN GENERAL.—In order to protect a small business lending company,
a non-Federally regulated lender or the interests of the Administration or
the United States, the Administrator may suspend from office or prohibit
from further participation in any manner in the management or conduct of
the affairs of a small business lending company or a non-Federally regu-
lated lender a management official by written notice to such effect served
upon the management official. Such suspension or prohibition may prohibit
the management official from making, servicing, reviewing, approving, or
liquidating any loan under section 7(a) of this Act.—

“(B) EFFECTIVENESS.—A suspension or prohibition under subparagraph
(A)—

“(1) shall take effect upon service of notice under paragraph (2); and

“(i1) unless stayed by a court in proceedings authorized by subpara-
graph (C), shall remain in effect—

“I) pending the completion of the administrative proceedings
pursuant to a notice of intention to remove served under paragraph
(2); and

“(II) until such time as the Administrator dismisses the charges
specified in the notice, or, if an order of removal or prohibition is
issued against the management official, until the effective date of
any such order.

“(C) JUDICIAL REVIEW OF SUSPENSION PRIOR TO HEARING.—Not later than
10 days after a management official is suspended or prohibited from partici-
pation under subparagraph (A), the management official may apply to an
appropriate district court for a stay of the suspension or prohibition pend-
ing the completion of the administrative proceedings pursuant to a notice
of intent to remove served upon the management official under paragraph
(2).

“(4) AUTHORITY TO SUSPEND ON CRIMINAL CHARGES.—
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“(A) IN GENERAL.—If a management official is charged in any informa-
tion, indictment, or complaint authorized by a United States attorney, with
a felony involving dishonesty or breach of trust, the Administrator may, by
written notice served upon the management official, suspend the manage-
ment official from office or prohibit the management official from further
participation in any manner in the management or conduct of the affairs
of the small business lending company or non-Federally regulated lender.

“(B) EFFECTIVENESS.—A suspension or prohibition under subparagraph
(A) shall remain in effect until the information, indictment, or complaint is
finally disposed of, or until terminated by the Administrator or upon an
order of a district court.

“(C) AUTHORITY UPON CONVICTION.—If a judgment of conviction with re-
spect to an offense described in subparagraph (A) is entered against a man-
agement official, then at such time as the judgment is not subject to further
judicial review (and for purposes of this subparagraph shall not include any
petition for a writ of habeas corpus), the Administrator may issue and serve
upon the management official an order removing the management official,
effective upon service of a copy of the order upon the small business lending
company or non-Federally regulated lender.

“(D) AUTHORITY UPON DISMISSAL OR OTHER DISPOSITION.—A finding of not
guilty or other disposition of charges described in subparagraph (A) shall
not preclude the Administrator from instituting proceedings under sub-
section (e) or (f).

“(5) NOTIFICATION TO SMALL BUSINESS LENDING COMPANY OR A NON-FEDER-
ALLY REGULATED LENDER.—Copies of each notice required to be served on a
management official under this section shall also be served upon the small busi-
ness lending company or non-Federally regulated lender involved.

“(6) FINAL AGENCY ACTION AND JUDICIAL REVIEW.—

“(A) ISSUANCE OF ORDERS.—After a hearing under this subsection, and
not later than 30 days after the Administrator notifies the parties that the
case has been submitted for final decision, the Administrator shall render
a decision in the matter (which shall include findings of fact upon which
its decision is predicated), and shall issue and cause to be served upon each
party to the proceeding an order or orders consistent with this section. The
decision of the Administrator shall constitute final agency action for pur-
poses of chapter 7 of title 5, United States Code.

“(B) JUDICIAL REVIEW.—An adversely aggrieved party shall have 20 days
from the date of issuance of the order to seek judicial review in an appro-
priate district court.

“(h) APPOINTMENT OF RECEIVER.—

“(1) In any proceeding under subsection (f)(4) or subsection (g)(6)(C), the court
may take exclusive jurisdiction of a small business lending company or a non-
Fe(ﬁerally regulated lender and appoint a receiver for assets of the company or
ender.

“(2) Upon request of the Administrator, the court may appoint the Adminis-
trator as a receiver under paragraph (1).

“(i) POSSESSION OF ASSETS.—

“(1) If a small business lending company or a non-Federally regulated lender
is not in compliance with capital requirements or is insolvent, the Adminis-
trator may take possession of the portfolio of loans guaranteed by the Adminis-
trator and sell such loans to a third party by means of a receiver appointed
under subsection (h).

“(2) If a small business lending company or a non-Federally regulated lender
is not in compliance with capital requirements or is insolvent or otherwise oper-
ating in an unsafe and unsound condition, the Administrator may take posses-
sion of servicing activities of loans that are guaranteed by the Administrator
and sell such servicing rights to a third party by means of a receiver appointed
under subsection (h).

“(j) PENALTIES AND FORFEITURES.—

“(1) Except as provided in paragraph (2), a small business lending company
or a non-Federally regulated lender which violates any regulation or written di-
rective issued by the Administrator regarding the filing of any regular or special
report shall pay to the United States a civil penalty of not more than $100 for
each day of the continuance of the failure to file such report, unless it is shown
that such failure is due to reasonable cause and not due to willful neglect. The
civil penalties under this subsection may be enforced in a civil action brought
by the Administrator. The penalties under this subsection shall not apply to any
affiliate of a small business lending company that procures at least 10 percent
of its annual purchasing requirements from small manufacturers.
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“(2) The Administration may by rules and regulations that shall be codified
in the Code of Federal Regulations, after an opportunity for notice and com-
ment, or upon application of an interested party, at any time previous to such
failure, by order, after notice and opportunity for hearing which shall be con-
ducted pursuant to sections 554, 556, and 557 of title 5, United States Code,
exempt in whole or in part, any small business lending company or non-Feder-
ally regulated lender from paragraph (1), upon such terms and conditions and
for such period of time as it deems necessary and appropriate, if the Adminis-
tration finds that such action is not inconsistent with the public interest or the
protection of the Administration. The Administration may for the purposes of
this section make any alternative requirements appropriate to the situation.”.

SEC. 215. REAUTHORIZATION OF PAUL D. COVERDELL DRUG-FREE WORKPLACE PROGRAM.

Paragraph (1) of section 27(g) of the Small Business Act (15 U.S.C. 654(g)) is
amended by striking “$5,000,000 for each of fiscal years 2001 through 2003” and in-
serting “$2,000,000 for each of fiscal years 2003 through 2005”.

SEC. 216. WOMEN’S BUSINESS CENTER PROGRAM.

Section 29 of the Small Business Act (15 U.S.C. 656) is amended to read as fol-
lows:

“SEC. 29. WOMEN’S BUSINESS CENTER PROGRAM.

“(a) DEFINITIONS.—For purposes of this section:

“(1) The term ‘private nonprofit organization’ means an entity that is de-
scribed in section 501(c) of the Internal Revenue Code of 1986 and exempt from
taxation under section 501(a) of such Code.

“(2) The term ‘women’s business center site’ means the location of—

“(A) a women’s business center; or
“(B) 1 or more women’s business centers, established in conjunction with
another women’s business center in another location within a State or re-
gion—
“(i)dthat reach a distinct population that would otherwise not be
served,;
“(i1) whose services are targeted to women; and
“(iii) whose scope, function, and activities are similar to those of the
primary women’s business center or centers in conjunction with which
it was established.

“(b) AUTHORITY.—The Administrator may provide financial assistance to private
nonprofit organizations to conduct projects which will receive Federal funding for 5
years and those that receive extensions for funding under the conditions set forth
in this section for the benefit of small business concerns owned and controlled by
women. The projects shall provide—

“(1) financial assistance, including training and counseling in how to apply for
and secure business credit and investment capital, preparing and presenting fi-
nancial statements, and managing cash flow and other financial operations of
a business concern;

“(2) management assistance, including training and counseling in how to
plan, organize, staff, direct, and control each major activity and function of a
small business concern; and

“(3) marketing assistance, including training and counseling in identifying
and segmenting domestic and international market opportunities, preparing
and executing marketing plans, developing pricing strategies, locating contract
opportunities, negotiating contracts, and utilizing varying public relations and
advertising techniques.

“(c) SUBMISSION OF 5-YEAR PLANS.—

“(1) In response to solicitations made by the Administrator requesting appli-
cations for grants to operate women’s business centers, each applicant organiza-
tion initially shall submit a 5-year plan to the Administrator detailing the budg-
et required to provide the services set forth in subsection (b), the services that
will be provided, the target population, and the proposed fundraising activities
to meet the non-Federal contributions mandated by this section.—

“(2)(A) Notwithstanding any other provision of law, the Administrator may
use such expedited methods of solicitation and award as the Administrator de-
termines to be appropriate to carry out this section.

“(B) Any expedited procedures utilized by the Administrator shall ensure that
all small business sources are provided a reasonable opportunity to submit ap-
plications.

“(d) CRITERIA.—The Administrator shall evaluate and rank applicants in accord-
ance with predetermined selection criteria that shall be stated in terms of relative
importance. Such criteria and their relative importance shall be made publicly avail-
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able and stated in each solicitation for applications made by the Administrator. The
criteria shall include—

“(1) the experience of the applicant in conducting programs or ongoing efforts
designed to impart or upgrade the business skills of women business owners or
potential owners;

“(2) the present ability of the applicant to commence a project within a min-
imum amount of time;

“(3) the ability of the applicant to provide training and services to a rep-
resentative number of women who are both socially and economically disadvan-
taged; and

“(4) the location for the women’s business center site proposed by the appli-
cant.

“(e) SELECTION OF GRANTEES.—Assuming other ranking factors to be equal, the
Administrator shall make selection of grantees in the following order of preference:

“(1) The Administrator shall select from the applications those that dem-
onstrate the greatest ability to serve women who are socially and economically
disadvantaged whether located in standard metropolitan statistical areas or
rural areas and without regard to the location of an existing center.

“(2) If, in the opinion of the Administrator, 2 or more applicants have the
same rank with respect to service of socially and economically disadvantaged
women, the Administrator shall prefer the applicant that proposes to serve part
of a State in a State that was served by a higher number of women’s business
centers at any time in the last 5 years than the number of such centers that
serve such State at the time of selection.

“(3) If no application has been received under which an award can be made
pursuant to paragraph (2), the Administrator then shall select an applicant that
proposes to serve a standard metropolitan statistical area that was served by
a higher number of women’s business centers at any time in the last 5 years
than the number of such centers that serve such area at the time of selection.

“(f) ADMINISTRATOR FUNDING OF GRANTEES.—The Administrator, except as other-
wisia provided by subsection (m), shall provide funding according to the following for-
mula:

“(1) During the first and second years of operation, two dollars in Federal
funds for each dollar in matching funds as required by subsection (g).

“(2) During the third, fourth, and fifth years, one dollar in Federal funds for
each dollar in matching funds as required by subsection (g).

“(3) The grant agreement shall provide for the mechanism of disbursement of
Federal funds by the Administrator including payment in lump sum or install-
ments, in advance, or by way of reimbursement. The Administrator may dis-
burse up to 25 percent of each year’s Federal share to a grantee before the non-
Federal sector matching funds are obtained.

“(4) If a grantee fails to obtain the required non-Federal contribution at any
time during the life of the grant, such grantee shall not be eligible thereafter
for advance disbursements pursuant to paragraph (3) during the remainder of
the term of the grant, or for any other women’s business center which it oper-
ates or for which it has applied to establish.

“(5) Prior to approving assistance to a grantee for any other projects, the Ad-
ministrator shall specifically determine whether the Administrator believes that
the grantee will be able to obtain the requisite non-Federal funding and enter
a written finding setting forth the reasons for making such determination.

“(6) The authority of the Administrator to provide funding pursuant to this
section shall only be in effect for each fiscal year and only to the extent and
in amounts as are provided for in advance of appropriations Acts.

“(g) MATCHING FUNDS.—

“(1) Except as provided by subsection (n), each grantee, shall be required to

obtain matching contributions according to the formula set forth in subsection

“(2) No more than one-half of such contributions may be in the form of in-
kind contributions that are budget line items only, including office equipment
and office space.

“(3) The restriction in paragraph (2) shall apply to all grantees under this sec-
tion.

“(h) CONTRACT AUTHORITY.—A women’s business center may enter into a contract
with a Federal department or agency to provide specific assistance to women and
other underserved small business concerns. Performance of such contract should not
hinder the women’s business centers in carrying out the terms of the grant received
by the women’s business centers from the Administrator.

“(i) ANNUAL PROGRAM EXAMINATION.—

“(1) The Administrator shall—
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“(A) develop and implement an annual programmatic and financial exam-
ination of each women’s business center established pursuant to this sec-
tion, pursuant to which each such center shall provide to the Adminis-
trator—

“(i) an itemized cost breakdown of actual expenditures for costs in-
curred during the preceding year;

“(i1) documentation regarding the amount of matching assistance
from non-Federal sources obtained and expended by the center during
the preceding year in order to meet the requirements of subsection (g)
and, with respect to any in-kind contributions described in that sub-
section that were used to satisfy the matching requirements,
verification of the existence and valuation of those contributions; and

“(ii) a review of the grantee’s success in fundraising plan and wheth-
er that needs revision to ensure that the grantee can sustain operations
after five years; and

“(B) analyze the results of each such examination and, based on that
analysis, make a determination regarding the programmatic and financial
viability of each women’s business center.

“(2) In conducting such annual examination, the Administrator shall limit the
total number of site visits to a particular women’s business center to no more
than 2 per year, unless the Administrator determines that extraordinary cir-
cumstances, as defined in regulations promulgated by the Administrator, re-
quires more than 2 such visits.

“(j) RENEWAL OF FUNDING AND TERMINATION.—

“(1) On an annual basis, commencing with the end of the grantee’s second
year of operation of a women’s business center, the Administrator, based on the
program review made pursuant to subsection (i), shall determine whether to
continue funding the grantee according to the formula set forth in subsection
(f). In determining whether to renew funding during any year of the life of the
project operated by the grantee, the Administrator—

“(A) shall consider the results of each annual examination of the center
under subsection (i); and

“(B) may withhold funding for the following year or years, if the Adminis-
trator determines that—

“(i) the grantee has failed to provide for any women’s business center
which it operates any information required to by the Administrator to
perform the annual program examination required under subsection (i),
or the information is deemed to be inadequate to conduct the annual
examination under subsection (i);

“(i1) the center has failed to provide any information required to be
provided by the center for purposes of the report of the Administrator
under subsection (1), or the information provided by the center is inad-
equate; or

“(ii) the Administrator determines, pursuant to regulations adopted
by the Administrator and codified in the Code of Federal Regulations,
that the grantee has failed to deliver the services required by sub-
section (b) taking into account current economic conditions and the tar-
get population served by the grantee.

“(2) The Administrator shall not require, as a condition of initial or continued
funding, and a grant agreement shall not include a requirement that a women’s
business center operated by the grantee serve a particular number of women
with respect to loans under section 7 of this Act or title V of the Small Business
Investment Act of 1958.

“(3) The Administrator shall not fund a grantee for the operation of a wom-
en’s business center that has been in operation for 5 years unless it applies for
and receives an extension of Federal funding pursuant to subsection (m) or the
grantee reapplies as a new applicant pursuant to subsection (c) and the Admin-
istrator selects the grantee pursuant to subsections (d) and (e).

“(4) If the Administrator makes a determination pursuant to subparagraph
(1)(B)(ii), prior to the withholding of any funds, the Administrator shall provide
the grantee with a written notification of the reasons and shall provide the
grantee with the opportunity for a hearing pursuant to sections 554, 556, and
557 of title 5, United States Code.

“(5) The Administrator shall make a final decision based on the record of the
hearing and such decision shall be made within 60 days of the notification pro-
vided in paragraph (4).

“(k) MANAGEMENT REPORT.—

“(1) The Administrator shall prepare and submit to the Committee on Small

Business of the House of Representatives and the Committee on Small Business
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and Entrepreneurship of the Senate a report on the effectiveness of all projects,
including those operated pursuant to extensions of Federal funding, conducted
under this section.

“(2) Each report submitted under paragraph (1) shall include information con-
cerning, with respect to each women’s business center established pursuant to
this section—

“(A) the number of individuals receiving assistance;

“(B) the number of startup business concerns formed,;

“(C) the gross receipts of assisted concerns;

“(D) the employment increases or decreases of assisted concerns;

“(E) to the maximum extent practicable, increases or decreases in profits
of assisted concerns;

“(F) the number of hours of counseling and training provided and work-
shops conducted; and

“(G) the most recent analysis, as required under subsection (i)(1)(B), and
the subsequent determination made by the Administrator under that sub-
section.

“(1) AUTHORIZATION OF APPROPRIATIONS.—
“(1) There is authorized to be appropriated—

“(A) $ 16,000,000 for fiscal year 2004; and

“B) $ 17,500,000 for fiscal year 2005.

“(2)(A) Except as provided in subparagraph (B), amounts made available
under this subsection for each fiscal year, may only be used for grant awards
and may not be used for costs incurred by the Administrator in connection with
the management and administration of the program under this section.

“(B) Of the amount made available under this subsection for a fiscal year,
1.75 percent shall be available for costs associated with selection, monitoring,
and oversight.

“(3)(A) Subject to subparagraph (B), 30.2 percent of the funds authorized pur-
suant to this subsection shall be reserved to provide extensions of Federal fund-
ing to grantees that meet the standards set forth in subsection (m).

“(B) If the Administrator does not distribute all funds reserved for extensions
of Federal funding pursuant to subsection (m), the Administrator shall utilize
the unawarded funds to grantees according to the priorities set forth in para-
graphs (1), (2), and (3) of subsection (e).

“(m) EXTENSIONS OF FEDERAL FUNDING AFTER FIVE YEARS.—

“(1) The Administrator is authorized to extend Federal funding to any grantee
for 5 years after the term of the original grant ends.

“(2) In order to receive an extension of Federal funding, the grantee shall sub-
mit an application in the fourth year of its operation of a women’s business cen-
ter and has met all of the criteria set by the Administrator for continued fund-
ing in its fifth year.

“(n) SELECTION OF GRANTEES FOR EXTENSIONS OF FEDERAL FUNDING.—

“(1) The Administrator shall review each application submitted under para-
graph (2) and select grantees for extensions of Federal funding who have—

“(A) a demonstrated record of serving predominantly socially and eco-
nomically disadvantaged women; and

“(B) are unable to meet their matching fund requirements due to their
target populations.

“(2) If the Administrator does not receive any applications that meet the
standards of subparagraph (A), the Administrator shall select grantees under
this subsection according to the following preferences:

“(A) Those that meet the matching requirements in subsection (f)(2).

“(B) If there are no applicants that meet that standard in subparagraph
(A) then based on criteria developed by the Administrator to rank appli-
cants for extensions of Federal funding.

“(3) The Administrator shall maintain a copy of each application submitted
under this subsection for not less than 10 years.

“(4) In awarding an extension of Federal funding, the Administrator may con-
dition such award on the grantee obtaining a match requirement at least equal
to 2 non-Federal dollars for each dollar of Federal funding except that grantees
meeting the standards of paragraph (1)(A) shall only be required to match each
Federal dollar with a non-Federal dollar.”.

SEC. 217. HUBZONE PROGRAM.

Section 31 of the Small Business Act (15 U.S.C. 657a) is amended to read as fol-
lows:



98

“SEC. 31. HUBZONE PROGRAM.

“(a) IN GENERAL.—There is established within the Administration a program to
be carried out by the Administrator to provide for Federal contracting assistance to
qualified HUBZone small business concerns in accordance with this section.

“(b) ELIGIBLE CONTRACTS.—

“(1) AUTHORITY OF CONTRACTING OFFICER.—

“(A) A contracting officer may award sole source contracts under this sec-
tion to any qualified HUBZone small business concern, if—

“{d) the qualified HUBZone small business concern is determined to
be a responsible contractor with respect to performance of such contract
opportunity, and the contracting officer does not have a reasonable ex-
pectation that 2 or more qualified HUBZone small business concerns
will submit offers for the contracting opportunity;

“(i1) the anticipated award price of the contract (including options)
will not exceed—

“I) $5,000,000, in the case of a contract opportunity assigned a
standard industrial classification code for manufacturing; or

“II) $3,000,000, in the case of all other contract opportunities;
and

“(ii) in the estimation of the contracting officer, the contract award
can be made at a fair and reasonable price.

“(B) A contract opportunity may be awarded pursuant to this section on
the basis of competition restricted to qualified HUBZone small business
concerns if the contracting officer has a reasonable expectation that not less
than 2 qualified HUBZone small business concerns will submit offers and
that the award can be made at a fair market price.

“(2) PRICE EVALUATION PREFERENCE IN FULL AND OPEN COMPETITIONS.—

“(A) IN GENERAL.—In any case in which a contract is to be awarded on
the basis of full and open competition, the price offered by a qualified
HUBZone small business concern shall be deemed as being lower than the
price offered by another offeror (other than another small business concern),
if the price offered by the qualified HUBZone small business concern is not
more than 10 percent higher than the price offered by the otherwise lowest,
responsive, and responsible offeror.

“(B) FULL AND OPEN COMPETITION.—For purposes of this paragraph, the
term ‘full and open competition’ has the meaning given that term in section
4 of the Office of Federal Procurement Policy Act (41 U.S.C. 403).

“(3) RELATIONSHIP TO OTHER CONTRACTING PREFERENCES.—A procurement
may not be made from a source on the basis of a preference provided in para-
graph (1) or (2), if the procurement would otherwise be made from a different
source under section 4124 or 4125 of title 18, United States Code, or the Javits-
Wagner-O’Day Act (41 U.S.C. 46 et seq.).

“(c) ENFORCEMENT; PENALTIES.—

“(1) VERIFICATION OF ELIGIBILITY.—In carrying out this section, the Adminis-
trator shall establish procedures relating to—

“(A) the filing, investigation, and disposition by the Administration of any
challenge to the eligibility of a small business concern to receive assistance
under this section (including a challenge, filed by an interested party, relat-
ing to the veracity of a certification made or information provided to the
Administration by a small business concern under section 3(p)(5); and

“(B) verification by the Administrator of the accuracy of any certification
made or information provided to the Administration by a small business
concern under section 3(p)(5).

“(2) EXAMINATIONS.—The procedures established under paragraph (1) may
provide for program examinations (including random program examinations) by
the Administrator of any small business concern making a certification or pro-
viding information to the Administrator under section 3(p)(5).

“(3) PROVISION OF DATA.—Upon the request of the Administrator, the Sec-
retary of Labor, the Secretary of Housing and Urban Development, and the Sec-
retary of the Interior (or the Assistant Secretary for Indian Affairs), shall
promptly provide to the Administrator such information as the Administrator
determines to be necessary to carry out this subsection.

“(4) PENALTIES.—In addition to the penalties described in section 16(d), any
small business concern that is determined by the Administrator to have mis-
represented the status of that concern as a ‘HUBZone small business concern’
for purposes of this section, shall be subject to—

“(A) section 1001 of title 18, United States Code; and

“(B) sections 3729 through 3733 of title 31, United States Code.
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“(d) LIST OF QUALIFIED SMALL BUSINESS CONCERNS.—The Administrator shall es-
tablish and maintain a list of qualified HUBZone small business concerns, which list
shall, to the extent practicable—

“(1) once the Administrator has made the certification required by subsection
3(p)(5)(A)A) of this Act regarding a qualified HUBZone small business concern
and has determined that subsection 3(p)(5)(B)does not apply to that concern, in-
clude the name, address, and type of business with respect to each such small
business concern;

“(2) be updated by the Administrator not less than annually; and

“(3) be provided upon request to any Federal agency or other entity.

“(e) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be appropriated
to carry out the program established by this section $5,000,000 for each of fiscal
years 2004 through 2005.”.

SEC. 218. OTHER REPEALS AND REORGANIZATIONS.

(a) SEVERABILITY CLAUSE MOVED TO END OF SMALL BUSINESS AcT.—Section 36
of the Small Business Act is amended to read as follows:
“SEC. 36. SEVERABILITY.

“If any provision of this Act, or the application thereof to any person or cir-
cumstances, is held invalid, the remainder of this Act, and the application of such
provision to other persons or circumstances, shall not be affected thereby.”.

(b) REPEALS.—

(1) Section 19 of the Small Business Act (15 U.S.C. 631 note) is amended to
read as follows:

“SEC. 19. [RESERVED ].”.

(2) Section 24 of the Small Business Act (15 U.S.C. 651) is amended to read
as follows:

“SEC. 24. [RESERVED ].”.

(3) Section 25 of the Small Business Act (15 U.S.C. 652) is amended to read
as follows:

“SEC. 25. [RESERVED 1.”.

(4) Section 26 of the Small Business Act (15 U.S.C. 653) is amended to read
as follows:

“SEC. 26. [RESERVED ].”.

(5) Section 28 of the Small Business Act (15 U.S.C. 655) is amended to read
as follows:

“SEC. 28. [RESERVED ].”.
SEC. 219. RULES OF CONSTRUCTION.

(a) REFERENCES.—A reference to a provision of law replaced by this title, includ-
ing a reference in a regulation, rule, order, or other law, is deemed to refer to the
corresponding provision enacted by this Act.

(b) CONTINUING EFFECT.—Unless otherwise provided in this Act or in an amend-
ment made by this Act, any regulation, rule, or order in effect under a provision
of law replaced by this title shall continue in effect under the corresponding provi-
sion enacted by this title until repealed, amended, or superseded.

(c) INFERENCES OF REPEAL.—The repeal of a provision of law by this title shall
not be construed as a legislative inference that the provision was or was not in ef-
fect before its repeal.

TITLE III—OTHER PROVISIONS

SEC. 301. REPORT REGARDING NATIONAL DATABASE OF SMALL MANUFACTURERS.

(a) STUDY AND REPORT.—The Administrator, in consultation with the association
of small business development centers authorized by section 21(k) of the Small Busi-
ness Act, shall—

(1) study the feasibility of creating a national database of small manufactur-
ers that institutions of higher education could access for purposes of meeting
procurement needs; and

(2) not later than one year after the date of the enactment of this Act, trans-
mit a report to the Congress regarding the findings and conclusions of such
study.

(b) CosT ESTIMATE.—The report referred to in subsection (a)(2) shall include an
estimate of the cost of creating and maintaining the database described in sub-
section (a).
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SEC. 302. WORKFORCE TRANSFORMATION PLAN.

(a) REORGANIZATION.—The Administrator shall, to the extent permitted by law,
reorganize the structure of the Administration and reassign employees in order to—
(1) increase outreach to small business concerns;
(2) improve coordination with Federal contracting officers in an effort to in-
crease prime contract awards to small business concerns;
(3) enable small business concerns to obtain better access to capital;
(4) expand assistance provided to small manufacturers; and
(5) meet goals in this section and the Small Business Act for procurement
center representatives and commercial market representatives.

(b) REQUIRED COST SAVINGS.—In carrying out subsection (a), the Administrator
shall achieve a 1 percent savings in the overall cost of operating the agency.

(¢) INCREASED NUMBER OF PROCUREMENT CENTER REPRESENTATIVES AND COM-
MERCIAL MARKETING REPRESENTATIVES.—In carrying out subsection (a), the Admin-
istrator shall ensure—

(1) that the following number of procurement center representatives are em-
ployed by the Administration:

(A) 75 by September 30, 2004; and

(B) 100 by September 30, 2005; and

(2) that the following number of commercial marketing representatives are
employed by the Administration:

(A) 25 by September 30, 2004; and

(B) 50 by September 30, 2005.

(d) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appropriated
such sums as may be necessary to carry out this section.

(e) REPORT TO CONGRESS.—Not later than 1 year after the date of the enactment
of this Act, the Administrator shall transmit a report to the Congress describing the
steps taken by the Administrator to carry out this section. Such report shall con-
tain—

(1) a detailed analysis of how the transformation has—

(A) increased contact with small business concerns;

(B) expanded dollar financings to small business concerns;

(C) increased the total number of prime and subcontracting dollars
awarded to small business concerns, including increases in each contracting
program established pursuant to sections 8 and 15 of this Act; and

(D) increased assistance provided to small manufacturers; and

(2) the Administrator’s assessment of further actions needed to transform the
workforce to meet the objectives described in paragraph (1).

SEC. 303. REPEAL OF CERTAIN PROVISIONS OF THE DISASTER RELIEF ACT OF 1970.

(a) IN GENERAL.—Section 237 of the Disaster Relief Act of 1970 (15 U.S.C. 636d)
is hereby repealed.

(b) No EFFECT ON OUTSTANDING LOANS.—The repeal made by this section shall
not affect any loan made before the date of the enactment of this Act.

SEC. 304. REGULATIONS ON SIZE STANDARDS OF FRANCHISEES.

(a) PROMULGATION.—Not later than 180 days after the date of the enactment of
this Act, the Administrator shall repeal section 121.103(g) of title 13, Code of Fed-
eral Regulations (as in effect on the date of the enactment of this Act) and promul-
gate a new regulation, after opportunity for notice and comment, taking into account
whether the franchisee or licensee—

(1) retains the majority of its profits but not less than 51 percent;

(2) bears the burdens of its losses;

(3) shares no common ownership or management personnel with the
franchisor or licensor;

(4) maintains daily control of its operations including determining who its
customers will be; and

(5) is subject to excessive restrictions on the sale of its business given the in-
terest of the franchisor or licensor in protecting the goodwill of its trademarks,
tradenames, or service marks.

(b) FAILURE TO PROMULGATE NEW STANDARD.—If the Administrator fails to com-
ply with subsection (a), any franchisee or licensee shall be treated as small for pur-
poses of the Small Business Act until the Administrator has issued a final regula-
tion as required under subsection (a).

SEC. 305. TEMPORARY SMALL BUSINESS DEVELOPMENT CENTER ASSISTANCE TO INDIAN
TRIBE MEMBERS, NATIVE ALASKANS, AND NATIVE HAWAIIANS.

(a) IN GENERAL.—The Administrator of the Small Business Administration may
award a grant under this section to any grantee under section 21 of the Small Busi-
ness Act. A grant under this section shall be used solely to provide services de-
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scribed in section 21(f)(4) of the Small Business Act to assist with outreach, develop-
ment, and enhancement on Indian lands of small business startups and expansions
owned by Indian tribe members, Native Alaskans, and Native Hawaiians.

(b) LIMITATION.—A grant shall not be made to a grantee under this section unless
the area served by such grantee has a combined population of Indian tribe mem-
bers, Natives Alaskans, and Native Hawaiians that comprises at least 1 percent of
the area’s total population, as shown by the latest available census.

(c) GRANT APPLICATIONS.—An applicant for a grant under this section shall sub-
mit to the Administrator an application that is in such form as the Administrator
may require. The application shall include information regarding the applicant’s
goals and objectives for the services to be provided using the grant, including—

(1) the capability of the applicant to provide training and services to Indian
tribe members, Native Alaskans, and Native Hawaiians;

(2) the locations of the small business development centers that would provide
the assistance described in subsection (a);

(3) the required amount of grant funding needed by the applicant to imple-
ment the program; and

(4) the extent to which the applicant has consulted with local tribal councils.

(d) APPLICABILITY OF GRANT REQUIREMENTS.—An applicant for a grant under this
section shall comply with all of the requirements applicable to a grantee under sec-
tion 21 of the Small Business Act, except that the matching funds requirements of
subsection (i) of such section shall not apply.

(e) MAXIMUM AMOUNT OF GRANTS.—A grantee shall not receive more than
$300,000 in grants under this section in a fiscal year.

(f) ADVICE OF LocAL TRIBAL COUNSELS.—A grantee under this section shall re-
quest the advice of local tribal councils regarding how best to provide assistance to
Indian tribe members, Native Alaskans, and Native Hawaiians and where to locate
centers to provide such assistance.

(g) REGULATIONS.—After providing notice and an opportunity for comment and
after consulting with the association recognized by the Administrator under section
21(k) of the Small Business Act (but not later than 180 days after the date of the
enactment of this Act), the Administrator shall issue final regulations to carry out
this section, including regulations that establish—

(1) standards relating to educational, technical, and support services to be
provided by grantees under this section; and

(2) standards relating to any work plan that the Administrator may require
a grantee under this section to develop.

(h) DEFINITIONS.—For purposes of this section:

(1) INDIAN LANDS.—The term “Indian lands” has the meaning given the term
“Indian country” in section 1151 of title 18, United States Code, the meaning
given the term “Indian reservation” in section 151.2 of title 25, Code of Federal
Regulations (as in effect on the date of the enactment of this Act), and the
meaning given the term “reservation” in section 4 of the Indian Child Welfare
Act of 1978 (25 U.S.C. 1903).

(2) INDIAN TRIBE.—The term “Indian tribe” has the meaning given such term
in section 4(e) of the Indian Self-Determination and Education Assistance Act.

(3) INDIAN TRIBE MEMBER.—The term “Indian tribe member” means a member
of an Indian tribe (other than a Native Alaskan).

(4) NATIVE ALASKAN.—The term “Native Alaskan” has the meaning given the
term “Native” in section 3(b) of the Alaska Native Claims Settlement Act (43
U.S.C. 1602(b)).

(5) NATIVE HAWAIIAN.—The term “Native Hawaiian” means any individual
who is a descendant of the aboriginal people who, prior to 1778, occupied and
exercised sovereignty in the area that now constitutes the State of Hawaii.

(i) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be appropriated to
carry out this section $7,000,000 for each of fiscal years 2004 through 2006.

(j) NONAPPLICABILITY OF CERTAIN LIMITATIONS.—Funding under this section shall
not be taken into account under subsections (h), (i), and (j) of section 21 of the Small
Business Act.

(k) LIMITATION ON USE OF FUNDS.—The Administrator may carry out this section
only with amounts appropriated specifically to carry out this section.

(1) EVALUATION OF PROGRAM.—Not later than March 31, 2006, the Administrator
shall transmit to the Congress a report containing an evaluation of the grant pro-
gram carried out under this section.

SEC. 306. TEMPORARY SMALL BUSINESS DEVELOPMENT CENTER ASSISTANCE FOR VOCA-
TIONAL AND TECHNICAL ENTREPRENEURSHIP DEVELOPMENT.

(a) IN GENERAL.—The Administrator may award a grant under this section to any
grantee under section 21 of the Small Business Act. A grant under this section shall
be used solely to provide, on a statewide basis, technical assistance to secondary
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schools, or to postsecondary vocational or technical schools, for the development and
implerﬁlentation of curricula designed to promote vocational and technical entrepre-
neurship.

(b) MINIMUM GRANT.—The Administrator shall not make a grant under this sec-
tion in an amount less than $200,000.

(c) ApPPLICATION.—Each applicant for a grant under this section shall submit to
the Administrator an application in such form as the Administrator may require.
The application shall include information regarding the applicant’s goals and objec-
tives for the educational programs to be assisted.

(d) REPORT TO ADMINISTRATOR.—The Administrator shall make a condition of
each grant under the program that not later than 18 months after the receipt of
the grant the grantee shall transmit to the Administrator a report describing how
the grant funds were used.

(e) COOPERATIVE AGREEMENTS AND CONTRACTS.—The Administrator may enter
into a cooperative agreement or contract with any grantee under this section to pro-
vide additional assistance that furthers the purposes of this section.

(f) APPLICABILITY OF GRANT REQUIREMENTS.—An applicant for a grant under this
section shall comply with all of the requirements applicable to a grantee under sec-
tion 21 of the Small Business Act, except that the matching funds requirements of
subsection (i) of such section shall not apply.

(g) EVALUATION OF PROGRAM.—Not later than March 31, 2006, the Administrator
shall transmit to the Congress a report containing an evaluation of the grant pro-
gram carried out under this section.

(h) CLEARINGHOUSE.—The association recognized by the Administrator under sec-
tion 21(k) of the Small Business Act shall act as a clearinghouse of information and
expertise regarding vocational and technical entrepreneurship education programs.
In each fiscal year in which grants are made under the program, the Administrator
shall provide additional assistance to such association to carry out the functions de-
scribed in this subsection.

(i) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appropriated
to carry out this section $7,000,000 for each of fiscal years 2004, 2005, and 2006.

(j) NONAPPLICABILITY OF CERTAIN LIMITATIONS.—Funding under this section shall
not be taken into account under subsections (h), (i), and (j) of section 21 of the Small
Business Act.

(k) LIMITATION ON USE OF FUNDS.—The Administrator may carry out this section
only with amounts appropriated specifically to carry out this section.

SEC. 307. VERY SMALL BUSINESS CONCERN CONTRACT DATA COLLECTION.

The Administrator and the Administrator of General Services, acting jointly, shall
create, within the data collection capabilities of the Federal Procurement Data Sys-
tem, a data element that identifies contract awards to very small business concerns,
under section 15(t) of the Small Business Act. In carrying out the preceding sen-
tence, the Administrators shall ensure that the data element is in use by all Federal
entities with respect to such awards not later than 90 days after the date of the
enactment of this Act.

SEC. 308. VERY SMALL BUSINESS CONCERN PILOT PROGRAM FOR COMPETITION AWARD TO
HOME-BASED BUSINESS.

(a) IN GENERAL.—The Administrator shall establish a pilot program that ensures
that at least one award to a very small business concern resulting from competition
under section 15(t)(2)(C) of the Small Business Act is made to a home-based busi-
ness.

(b) DEFINITION.—As used in this section, the term “home-based business” means
a small business, the headquarters, main office, and records of which are located
at the primary residence of the majority owner.

(¢) TERM OF PiLoT PROGRAM.—The pilot program shall begin not later than 90
days after the date of the enactment of this Act and shall end on September 30,
2007.

SEC. 309. SOCIALLY AND ECONOMICALLY DISADVANTAGED BUSINESS.

Section 7102(c) of the Federal Acquisition Streamlining Act of 1994 (Public Law
103-355; 15 U.S.C. 644 note) is amended by striking “September 30, 2003” and in-
serting “September 30, 2005”.

SEC. 310. STUDY AND REPORT ON EFFECTIVENESS OF AGGREGATE LIMITATIONS ON AMOUNT
OF ASSISTANCE TO ANY SINGLE ENTERPRISE.

(a) STUDY.—The Administrator shall conduct a study of whether the aggregate
amount limitation under section 306(a) of the Small Business Investment Act of
1958 (15 U.S.C. 686(a)) is an impediment to investment in small manufacturers. In
conducting the study, the Administrator shall consult licensees and small manufac-
turers.
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(b) REPORT.—Not later than one year after the date of the enactment of this Act,
the Administrator shall report the results of the study to the Committee on Small
Business of the House of Representatives and the Committee on Small Business and
Entrepreneurship of the Senate.

SEC. 311. STUDY AND REPORT ON COORDINATION OF NEW MARKETS VENTURE CAPITAL PRO-
GRAM WITH NEW MARKETS TAX CREDIT PROGRAM.

(a) IN GENERAL.—The Administrator shall conduct a study to identify an approach
to better coordinate the administration of the New Markets Venture Capital Pro-
gram under part B of title III of the Small Business Investment Act of 1958 (15
U.S.C. 689 et seq.) with the New Markets Tax Credit under section 45D of the In-
ternal Revenue Code of 1986.

(b) REPORT.—Not later than 90 days after the date of the enactment of this Act,
the Administrator shall report the results of the study to the Committee on Small
Business of the House of Representatives and the Committee on Small Business and
Entrepreneurship of the Senate.

SEC. 312. STUDY AND REPORT ON PREMIER CERTIFIED LENDERS PROGRAM.

(a) IN GENERAL.—The Administrator shall enter into a contract with a Federal
agency experienced in community development lending and financial regulation or
with a member of the Federal Financial Institutions Examinations Council to con-
duct a study and prepare a report regarding—

(1) the extent to which statutory requirements have caused overcapitalization
in the loss reserves maintained by certified development companies partici-
pating in the Premier Certified Lenders Program under section 508 of the Small
Business Investment Act of 1958 (15 U.S.C. 697e); and

(2) alternatives for establishing and maintaining loss reserves that are suffi-
cient to protect the Government from the risk of loss associated with loans
guaranteed under that Program.

(b) TRANSMISSION OF REPORT.—Not later than 180 days after the date of the en-
actment of this Act, the Administrator shall transmit the report to the Committee
on Small Business of the House of Representatives and the Committee on Small
Business and Entrepreneurship of the Senate.

8 (¢) LIMITATION.—The amount of the contract under subsection (a) shall not exceed
75,000.

SEC. 313. DATA COLLECTION CAPABILITIES.

The Administrator shall work with the Administrator of General Services to es-
tablish within the data collection capabilities of the Federal Procurement Data Sys-
tem a data element capable of identifying contract awards made as a result of sec-
tion 7102(c) of the Federal Acquisition Streamlining Act of 1994 (Public Law 103—
355; 15 U.S.C. 644 note). Such data element shall be established and populated by
Federal agencies awarding contracts as a result of section 7102(c) of the Federal Ac-
quisition Streamlining Act of 1994 (Public Law 103-355; 15 U.S.C. 644 note) within
90 days of the date of the enactment of this Act.

SEC. 314. RESUBMISSION OF DISASTER LOAN APPLICATIONS FOR BUSINESSES AFFECTED BY
SEPTEMBER 11, 2001, TERRORIST ATTACKS.

(a) RESUBMISSION OF APPLICATIONS.—Until 90 days after the date of the enact-
ment of this Act, a small business concern may resubmit an application for a loan
under to section 7(b)(2) of the Small Business Act (15 U.S.C. 636(b)(2)) may be re-
submitted if the following conditions are met:

(1) ORIGINAL APPLICATION.—The small business concern submitted the origi-
nal application in response to an injury due, in whole or in part, to the terrorist
attacks of September 11, 2001 in New York, New York or Arlington, Virginia.

(2) LOCATION.—On September 11, 2001, and on the date of the resubmission,
a facility of the small business concern is located in any of the following:

(A) Bronx, Kings, Nassau, New York, Queens, Richmond, or Westchester
county in New York.

(B) Bergen, Hudson, Middlesex, or Union county in New Jersey.

(C) Arlington or Fairfax county or the city of Alexandria in Virginia.

(D) The District of Columbia.

(E) Montgomery county in Maryland.

(3) INABILITY TO OPERATE.—Without regard to physical damage to a facility,
the applicant was unable to operate at a facility referred to in paragraph (2)
because of—

(A) use of the facility, in whole or in part, for any purpose, by or on behalf
of, Federal, State, or local authorities for more than 20 days, beginning on
or after September 11, 2001; or
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(B) prohibition of use of the facility, in whole or in part, by an order of
a Federal agency for more than 20 days, beginning on or after September
11, 2001.

(b) STANDARDS FOR APPROVAL.—The Administrator shall approve a loan with re-
spect to an application resubmitted under subsection (a), if the applicant has a ratio
of net operating income to debt service of not less than 1.15. In calculating the ratio,
the Administrator shall exclude any Federal or State tax lien or obligation.

(c) SPECIAL RULE.—The Administrator shall resolve any reasonable doubt of likeli-
hood of repayment of an application resubmitted under subsection (a) in favor of the
applicant.

SEC. 315. NATIONAL SMALL BUSINESS INCUBATOR PROGRAM.

(a) PURPOSE.—It is the purpose of the National Small Business Incubator Pro-
gram to:

(1) Promote economic development and the creation of wealth and job oppor-
tunity in low-income geographic areas and parts of the country with declining
manufacturing bases and among individuals living in such areas through busi-
ness incubation centers.

(2) Develop a business incubation program with the mission of providing fo-
cused assistance to aid in the development of small businesses.

(3) Make grants to economic development organizations and other entities for
the purpose of providing business incubation services to small businesses.

(4) Revitalize and reuse industrial sites for economic growth.

(b) GRANT PROGRAM.—

(1) IN GENERAL.—In accordance with the requirements of this subsection, the
Administrator may make a 5-year grant to each of 10 eligible organizations to
establish and operate a small business incubator program.

(2) ApPLICATIONS.—To be eligible to receive a grant under this subsection, an
eligible organization shall submit an application to the Administrator at such
time and in such form and manner as the Administrator may require. Each
such application shall include the grantee’s plan for establishing and operating
a small business incubator program.

(3) SELECTION OF GRANTEES.—In selecting the 10 grantees under this sub-
section, the Administrator shall evaluate and rank applicants in accordance
with predetermined selection criteria that will be stated in terms of relevant im-
portance of such criteria. The relative importance of the criteria shall be made
publicly available and stated in each solicitation for applicants made by the Ad-
ministrator. The criteria shall include the following:

(A) The experience of the applicant in conducting business development.

(B) The experience of the applicant in technology and manufacturing.

(C) The extent to which the incubator will assist in the development of
low-income, women, or minority business, or the revitalization of depressed
manufacturing areas.

(D) The extent to which the proposed site is in an area of high unemploy-
ment and will result in the reuse of a previously used industrial site.

(E) The extent to which the applicant has a management team in place
with experience in running a business incubator or relevant business devel-
opment experience.

(F) The extent to which the applicant’s plan will result in the economic
development of low-income communities or high-unemployment areas.

(G) The ability of the applicant to successfully establish and operate a
small business incubator program.

(H) The ability of the applicant to enter into cooperative agreements with
lending institutions to provide a streamlined process for business concerns
utilizing the small business incubator program to obtain financial assist-
ance, including loans under subsection (c).

@D iI‘he ability of the applicant to provide the services of licensed profes-
sionals.

(J) The extent to which the applicant’s plan for establishing and oper-
ating a small business incubator program will do the following:

(i) Enhance small business development.

(i) Meet the needs and goals of the community in which the incu-
bator is to be located.

(iii) Serve as a catalyst for further development.

(iv) Involve the rehabilitation of a warehouse, factory, or building
which has fallen into disrepair.

(v) Assist in redeveloping a disadvantaged area.

(vi) Target minority and women entrepreneurs.

(vii) Focus on the development of manufacturing and technology.
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(viii) Retain or create jobs.

(ix) Include assistance regarding marketing, financial management,
human resources development, and access to capital (both debt and eq-
uity).

(4) GRANT REQUIREMENTS.—Each grantee shall use the grant funds to estab-
lish a small business incubator program, which shall make the following assist-
ance available (on a shared or unshared basis, as the grantee may determine)
to businesses participating in such program:

(A) Office space.

(B) Office equipment, including computers, facsimile machines, photo-
copiers, access to telecommunications services (including broadband serv-
ices), and manufacturing equipment.

(C) Administrative and technical staff.

(D) Training in the areas of marketing, financial management, human re-
sources, and contracting.

(E) Assistance in obtaining loans, including loans under subsection (c).

(F) Assistance in locating investors and networking with local business
organizations.

(G) Individualized reviews of marketing, financial, and business plans,
which shall occur monthly for such period as the Administrator may deter-
mine and quarterly thereafter.

(H) Legal, accounting, and marketing services.

(I) Mentoring program with established, successful, large businesses to
last the duration of the business’ stay in the incubator.

(5) ADDITIONAL ASSISTANCE.—A grantee may use grant funds to provide child
care services to participating business and any other assistance which is ap-
proved by the Administrator.

(6) ADDITIONAL PROGRAM REQUIREMENTS.—

(A) PARTICIPATING BUSINESSES.—Each grantee shall select the businesses
which will participate in the grantee’s small business incubation program.
The grantee shall select businesses which are not yet well established but
which have the potential to be self-sustaining. Each grantee shall require
participating businesses to participate in the training described in para-
graph (4)(D), to submit marketing, financial, and business plans and to par-
ticipate in the review of such plans described in paragraph (4)(G).

(B) COOPERATIVE AGREEMENTS WITH LENDERS.—Each grantee shall enter
into a cooperative agreement with one or more lenders to provide a stream-
lined process by which participating businesses may obtain loans, including
loans under subsection (c).

(C) FEEs.—Each grantee may charge participating businesses a fee for
the assistance provided to such business by the grantee. The amount of
such fee shall be determined under a sliding scale based on the financial
success of the participating business. The grantee may not charge a partici-
pating business a fee for the first 2 years of such businesses participation
in the incubator.

(7) NON-FEDERAL MATCHING FUNDS.—The Administrator shall not make avail-
able any grant funds under this subsection until the grantee has contributed
non-Federal matching funds in an amount equal to 50 percent of the amount
of such grant funds.

(8) ELIGIBLE ORGANIZATIONS.—For purposes of this section, the term “eligible
organization” means any of the following:

(A) An organization described in section 501(c)(3) of the Internal Revenue
Code of 1986 and exempt from tax under section 501(a) of such Code.

(B) A business league, chamber of commerce, or board of trade described
in section 501(c)(6) of the Internal Revenue Code of 1986 and exempt from
tax under section 501(a) of such Code.

(C) A local development agency that is chartered, established, or other-
wise sanctioned by a State or local government.

(D) A small business development center (within the meaning of section
21 of the Small Business Act).

(E) A college or university.

(F) A unit of State or local government.

(9) FEDERAL COORDINATION.—The Administrator, in consultation with the
Economic Development Administration and the Minority Business Development
Agency, shall—

(A) undertake efforts to coordinate and enhance Federal programs that
relate to small business incubation programs; and
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(B) invite State and local governments, lending institutions, and other ap-
propriate public and private organizations to serve as intermediaries in out-
reach efforts related to small business incubation programs.

(10) TERMINATION.—The Administrator shall not make any new 5-year grants
under this subsection after the end of the 180-day period beginning on the date
that funds are first made available to carry out this subsection.

(11) REPORTS.—

(A) INITIAL REPORT.—One year after the first grant is made under this
subsection, the Administrator shall transmit to the Congress a preliminary
report regarding the National Small Business Incubator Program conducted
under this section.

(B) FINAL REPORT.—Four years after the first grant is made under this
subsection, the Administrator shall transmit to the Congress a final report
regarding the National Small Business Incubator Program conducted under
this section. Such report shall include any recommendations of the Admin-
istrator regarding ways to improve such program and the recommendation
of the Administrator as to whether such program should be extended.

(12) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appro-
priated to carry out this subsection $25,000,000 for each of fiscal years 2004 and
2005, which amounts shall remain available until expended.

(c) LoAN PROGRAM.—

(1) IN GENERAL.—The Administrator may make loans under section 7(a) of the
Small Business Act to small business concerns (as defined pursuant to section
3 of the Small Business Act) participating in a small business incubation pro-
gram described in subsection (b).

(2) LOAN TERMS.—

(A) IN GENERAL.—Except as provided in subparagraph (B), the rules
which apply under the Small Business Act to loans made under section 7(a)
shall apply with respect to loans made under this subsection.

(B) SPECIAL RULES FOR DEFERRED PARTICIPATION LOANS.—In the case of
an agreement to participate on a deferred basis in any such loan:

(i) Such participation by the Administration shall be equal to 90 per-
cent of the balance of the financing outstanding at the time of the dis-
bursement of the loan.

(i1) The Administrator shall collect (except in the case of a loan that
is repayable in 1 year or less) a guarantee fee, which shall be payable
lloy the participating lender and may be charged to the borrower as fol-
ows:

(I) A guarantee fee equal to 0.5 percent of the deferred participa-
tion share of a total loan amount that is not more than $150,000.

(IT) A guarantee fee equal to 1.5 percent of the deferred partici-
pation share of a total loan amount that is more than $150,000,
but not more than $700,000.

(ITI) A guarantee fee equal to 2 percent of the deferred participa-
tion share of a total loan amount that is more than $700,000.

(ii1) The annual fee assessed and collected on any such loan shall not
exceed an amount equal to 0.15 percent of the outstanding balance of
the deferred participation share of the loan.

(iv) The Administrator may make such loans without regard to the
ability of a small business concern to obtain credit elsewhere.

(v) The Administrator shall make such loans without regard to the
availability of collateral to secure such loans.

(vi) The Administrator may charge interest on any such loan. Such
charge may not exceed a rate of 4 percent per year.

(3) REGULATIONS.—Not later than 120 days after the date of enactment of this
Act, the Administrator shall issue interim final rules and guidelines to imple-
ment this subsection.

(4) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appro-
priated for fiscal year 2004 such sums as may be necessary to carry out this
subsection, which sums shall remain available until expended.

SEC. 316. REPORT REGARDING EFFECTS OF SALE OF DISASTER LOANS ON BORROWERS.

Not later than 1 year after the date of the enactment of this Act, the Chief Coun-
sel for Advocacy of the Small Business Administration shall report to the Congress
regarding the sale by the Administrator of loans made under section 7(b) of the
Small Business Act. Such report shall include the following:

(1) A description of the effects of such sales on borrowers.
(2) A description of the effects that prohibiting such sales would have on the
operations of the Administration.
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(3) Any recommendations of the Chief Counsel for Advocacy for reducing the
effects of such sales on borrowers.

SEC. 317. SUSPENSION AND EXTENSION OF CERTAIN DISASTER LOANS RELATED TO THE TER-
RORIST ATTACKS OF SEPTEMBER 11, 2001.

(a) IN GENERAL.—With respect to any loan made under section 7(b) of the Small
Business Act to a qualified small business concern as a result of the terrorist at-
tacks against the United States that occurred on September 11, 2001, the Adminis-
trator shall, upon application by such concern during the 2-year period beginning
on the date of the enactment of this Act, suspend the payment of principal and in-
terest charges on, and extend the maturity of, the Federal share of such loan for
a period of not less than 2 years and not more than 5 years.

(b) QUALIFIED SMALL BUSINESS CONCERN.—For purposes of this section, the term
“qualified small business concern” means, with respect to any loan made to such
concern under section 7(b) of the Small Business Act, a small business concern
that—

(1) was located in an area described in section 314(a)(2) on September 11,
2001; and

(2) would suffer substantial economic injury if required to make the scheduled
payments under such loan.

(c) SUBSTANTIAL EcoNoMmiC INJURY.—For purposes of this section, the term “sub-
stantial economic injury” has the meaning given such term in section 7(b)(3)(A)(iii)
of the Small Business Act.

SEC. 318. DEFINITIONS.

For purposes of this title:
(1) ADMINISTRATOR.—The term “Administrator” means the Administrator of
the Small Business Administration.
(2) ADMINISTRATION.—The term “Administration” means the Small Business
Administration.
(3) SMALL BUSINESS CONCERN.—The term “small business concern” has the
meaning given such term pursuant to section 3(a) of the Small Business Act.

PURPOSE

The purpose of H.R. 2802, the “Small Business Reauthorization
and Manufacturing Revitalization Act of 2003” (hereinafter the
“Act”) is to amend the Small Business Investment Act of 1958
(SBIA) and the Small Business Act (SBA) in order to provide great-
er efficiencies in the management of various programs by the Small
Business Administration (“Administration”) and reorient programs
authorized by the SBIA and SBA to assist small manufacturers.

The SBA was enacted in 1953 to ensure a viable small business
sector of the economy. The SBIA was passed in 1958 to authorize
greater financial assistance to small businesses through equity and
debt securities backed by federal guarantees. Both statutes have
been amended many times creating a jumbled statutory mass with
program requirements that are nearly indecipherable. As the SBA
and SBIA were amended, their underlying original purpose—to
support America’s small business industrial base—became mud-
died.

The primary emphasis of H.R. 2802 is the streamlining of Ad-
ministration operations while increasing the support provided to
small manufacturers. H.R. 2802 accomplishes this goal in a num-
ber of ways: (a) it provides for increasing financial resources avail-
able to small manufacturers through amendments in the SBIA; (b)
streamlines operations of Administration programs by transferring
employees and requiring greater accountability for achieving goals
for raising the level of financial assistance, counseling, and federal
procurement dollars for small business concerns; (¢c) modifies exist-
ing Administration grant programs to provide greater oversight by
the Administrator; and (d) mandates improvements in government
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contracting procedures to help small business concerns and small
manufacturers, in particular.

NEED FOR LEGISLATION

I. A BRIEF SYNOPSIS OF FEDERAL GOVERNMENT CONCERNS ABOUT
SMALL BUSINESS

Recognition of the problems facing small businesses first became
evident during the farm crises of the late 1880’s. Increasing con-
centration in the railroad industry and the production of foodstuffs
resulted in reduced prices being paid to farmers. The results were
the enactment of the Interstate Commerce Act and the Sherman
Antitrust Act.! Both statutes authorized federal agencies to inter-
cede against the actions of large businesses in order to foster a
competitive marketplace—one in which small businesses and farm-
ers could thrive.

The Interstate Commerce Act and the Sherman Antitrust Act did
not slow the march of increased concentration in production or dis-
tribution. The advent of the assembly line and the development of
utility monopolies in electricity, natural gas, and telephone service
only exacerbated the problems faced by small businesses in com-
peting with larger enterprises. Again farmers were the first to face
severe problems in obtaining fair prices from a very heavily con-
centrated meat packing industry. Congress again reacted by
amending the antitrust laws and making it easier for farmers to
combine their efforts in order to compete against large food proc-
essors and meatpackers.2

The Great Depression further exacerbated the problems faced by
small, main street establishments. Supermarkets and department
stores began to dramatically cut into the market share of small re-
tail establishments by obtaining lower prices from manufacturers.
In turn, this enticed consumers to buy goods from these large
stores than frequent their smaller neighborhood counterparts. Con-
gress reacted by passing the Robinson-Patman Act which prohib-
ited manufacturers from selling their goods to large and small re-
tailers at different prices.3

Issues of competition were not the only problem facing small
businesses as the vise of the Depression squeezed the life out of the
American economy. The collapse in the securities markets along
with problems in other industries created substantial financial
problems for commercial banks. Given issues of solvency, banks
feared making loans except to the most creditworthy of businesses;
that tended to exclude most small businesses. The Reconstruction
Finance Corporation was created to provide financing and solvency
to banks. In 1934, the Reconstruction Finance Corporation began
making some funds available to small businesses.*

During World War II, the government dramatically increased
procurement form large businesses. Recognizing that dominance of
large businesses might not be the best overall policy in ensuring
a competitive market for purchases by the federal government,

1J. BEAN, BEYOND THE BROKERED STATE 2-3 (1996).
2See id. at 18-19; Pineles, Marketing Orders and the Administrative Process: Fitting Round
Fruit into Square Baskets, 5 SAN JOAQUIN AG. L. REV. 89, 91-92 (1995).
in BEAN, BEYOND THE BROKERED STATE 21-35 (1996).
Id. at 114.
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Congress recognized that small manufacturers, like small retailers
competing with large retailers, did not have the economies of scale
needed to compete with large manufacturers. Their competitive sta-
tus was complicated by difficulties associated with obtaining need-
ed raw materials (a situation that would repeat itself during the
early 1950s). In response, the Smaller War Plants Corporation was
created. The Corporation provided direct loans to small businesses,
encouraged banks to make loans to small businesses, and acquire
prime contracts from the War Production on behalf of small busi-
ness (a practice that would be repeated by the Administration pur-
suant to section 8(a) of the Small Business Act).?

After World War II, the concerns of small businesses were not al-
leviated. Congress, as result, maintained the lending authority of
the Reconstruction Finance Corporation. The start of the Korean
War conflict repeated many of the problems that small businesses
faced during the Great Depression and World War II. Congress re-
sponded initially by creating the Small Defense Plants Administra-
tion (SDPA) whose functions included establishment of a revolving
fund for loans and take prime contracts offered by the military.6

President Eisenhower proposed the dissolution of both the Small
Defense Plants Administration and the Reconstruction Finance
Corporation. Congress accepted those proposals and transferred
many of the functions to the newly created Small Business Admin-
istration.

Unlike its predecessors, the Administration did not simply focus
on those small businesses that were critical elements of the defense
industrial base (although that was certainly a pivotal concern).
Rather the Administration was required to provide assistance to
businesses without regard to whether they were involved in war ef-
forts or defense production.” It had three primary functions: (1)
give financial aid to small businesses; (2) assist small businesses
in obtaining federal government contracts, both within the defense
sector and outside of it; and (3) provide technical 2 and managerial
advice to small businesses. Its mission during the past fifty years
has not significantly changed.

Although the House bill created a permanent agency, the bill
after conference with the Senate, created a temporary agency
whose authorization expired in 1955. A series of hearings by the
House Select Committee on Small Business demonstrated the need
for extending the life of the Administration for at least two more
years.® The Committee recommended the extension as well as the
Administration having the power to determine which firms are
small businesses, continue its power to certify the competency of
small businesses to carry out federal government contracts, and
further decentralize its loan processing (including to the point of
providing a differential interest rate based on locality).? Ultimately,

51d. at 105.

61d. at 131. The SDPA was not empowered to claim raw materials on behalf of small manufac-
turers—a critical drawback given wartime restrictions on access to critical inputs for manufac-
turing. Id.

7H. REP. 2683, 83d Cong., 2d Sess. 3 (1954).

8H. REP. 1045, 84th Cong., 1st Sess. 3 (1955).

91d. at 13-14.
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Congress made the agency permanent in 1958 and the Administra-
tion kept many of its same powers.10

A series of hearings by the House Select Committee on Small
Business highlighted the problems faced by small businesses in ob-
taining long-term loans and equity financing. The hearing particu-
larly noted that many small businesses were too large for the lim-
ited loan assistance provided by the Administration under the
Small Business Act but were not sufficiently large to sell stock.ll
Senator Lyndon Baines Johnson (D-TX) (who was the Senate Ma-
jority Leader) introduced legislation authorizing the Administration
to purchase debentures from investment companies that invested
private and public capital in small businesses. The bill also author-
ized the creation of state and local development companies for the
purpose of providing long-term debt financing at levels substan-
tially higher than those available under the Loan Policy Board’s
management of lending under the SBA. One month after making
the Administration permanent, President Eisenhower signed into
law the Small Business Investment Act of 1958.12

President Johnson and candidate Richard Nixon both recognized
that growth of the small business community could help fight pov-
erty and improve low-income communities.!3 The Administration
then designated loans to low-income areas. President Johnson also
directed that the Administration’s authority to accept prime con-
tracts from other government agencies be revised to focus on assist-
ing minority business owners in obtaining contracts from federal
agencies.14 President Nixon dramatically expanded the operation of
this program to assist minority-owned small businesses.1®

Small businesses were not solely concerned with access to money
and contracts. Unlike large businesses that are able to hire Whar-
ton School MBAs or management consulting firms, small busi-
nesses did not have the resources to develop a cadre of internal
managers or hire external advisors. The Administration stepped
into that breach in 1964 by creating the Service Corps of Retired
Executives who volunteered to assist sick companies fix their man-
agement problems.16 That technical assistance capacity was then
supplemented by the creation of Small Business Development Cen-
ters which utilized the skills of college and university business
schools to assist small business owners.17

Fundamentally, the various programs created by the SBA and
SBIA were designed to try and equalize the inherent scale advan-
tages of large businesses by providing small businesses with finan-
cial, contractual, and advice opportunities that they otherwise
would not receive. As the United States economy moved away from
its industrial revolution (i.e., manufacturing) core, the Administra-
tion focused its attention on the broader class of small businesses

10Pub. L. No. 85-536, 72 Stat. 384 (1958).

11J, BEAN, BEYOND THE BROKERED STATE 157-58 (1996).

12Pub. L. No. 85-699, 72 Stat. 689 (1958).

13 J. BEAN, BIG GOVERNMENT AND AFFIRMATIVE ACTION 63 (2001). Even William F. Buckley,
Jr. approved of the concept of “black capitalism” as the mechanism needed to fight poverty.
Buckley, On Black Capitalism, NATIONAL REVIEW 296 (March 25, 1969).

14 J. BEAN, BIG GOVERNMENT AND AFFIRMATIVE ACTION 66 (2001).

151d. at 91-94; President Reagan also dramatically increased the utilization of 8(a) contractors
by the federal government. Id. at 113-14.

161d. at 38.

171d. at 108.
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than manufacturers. The Administration inattention to manufac-
turers was to change during the 108th Congress.

II. A CRISIS IN UNITED STATES MANUFACTURING

During the last three years, over 2.7 million manufacturing jobs
have been lost in the United States. Manufacturing employment
represents a mere 14.8 percent of jobs in the United States econ-
omy—the lowest levels ever recorded in the United States. Manu-
facturers operated at only 74.4 percent capacity—the lowest levels
since the depths of the recession in the early 1980’s.

These statistics are particularly troubling for small manufactur-
ers. More than 95 percent of all manufacturers are small busi-
nesses. They represent more than $1 trillion dollars in receipts in
any given year. Small manufacturers also make vital products that
are then utilized by others in the economy, such as tools, dies,
molds, and specialty metals. Manufacturing is vital to the success
of the American economy because a healthy manufacturing base
pays wages 20 percent higher than other small businesses. In turn,
the additional income provides workers with the added means to
purchase goods and services supplied by other small businesses,
such as restaurants, hotels, and automobile dealers. The Com-
mittee considers that small manufacturers are a key component to
long-term economic security.

The Committee recognizes that official Washington pays little
heed to manufacturing. For example, Chairman of the Federal Re-
serve, Alan Greenspan, recently testified that he was not particu-
larly troubled by the loss of American manufacturing jobs as long
as there is access to foreign producers of manufactured goods and
workers maintain their income.l® The Administration also has
strayed remarkably far from its roots as a supporter of the Amer-
ican defense industrial base. Policies have been developed, such as
the initiation of certain low-dollar value loans, to spur startups by
retail and service establishments rather than utilize scarce re-
sources for higher value loans to manufacturers. The Administra-
tion also has not worked out more effective contracting assistance
programs for small manufacturers or done a better job of coordi-
nating assistance with the Department of Commerce’s Manufac-
turing Extension Partnership.

The Committee believes that long-term national security requires
a healthy economy. Economic vitality cannot occur in a post-indus-
trial society despite the protestations to the contrary by Chairman
Greenspan. The Committee determined that the programs author-
ized by the SBA and SBIA should be reexamined during the reau-
thorization process to see whether improvements can be made that
would assist small manufacturers. The outcome of that examina-
tion is reflected in the many changes made to the SBA and SBIA
to assist small manufacturers.

III. BAD DRAFTING MAKES WORSE GOVERNMENT
As the Committee began its intensive examination of programs
authorized by the SBA, the Committee came to the realization that

18 Monetary Policy and the State of the Economy: Hearing before the Committee on Financial
Services of the House of Representatives, 108th Cong., 1st Sess.—(testimony of the Hon. Alan
Greenspan) (July 15, 2003).
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modification of the SBA alone would not achieve the goal of pro-
viding greater assistance to small manufacturers. The SBA was
written fifty years ago and has never been completely revised. Ac-
cretions have been made to the SBA that creates internal inconsist-
encies. Even the Administration, the agency implementing the
SBA, does not fully understand it. The Committee determined that
a complete overhaul was necessary. Some examples of the problems
the Committee encountered in its review aptly demonstrate the
need for a significant revision to the SBA.

A. Disaster Loans

The Administration’s regulations stipulate that a borrower is
limited to a maximum of $1.5 million under the disaster loan pro-
gram. 13 C.F.R. §123.202(a). However, §7(b)(6) of the SBA states:

That no loan under paragraphs 7(b)(1) and (2) shall be
made * * * if the total amount outstanding and com-
mitted to the borrower under subsection 7(b) would exceed
$500,000 for each disaster. * * *

The conflict in the regulatory limitation and the statutory limita-
tion stem from the fact that an emergency supplemental appropria-
tion bill in response to flooding in the Midwest provided for an in-
crease in the amount committed to the borrower.19 However, it re-
mains unclear whether the appropriation directive was for one year
or was permanent.20

In §7(b), there are three numbered paragraphs, each starting
“notwithstanding the provisions of any other law.” There are no
other references in three paragraphs to parameters of their applica-
tion since the provisions contradict each other. Committee staff ac-
tually traced each of the provisions to specific legislation and ap-
plying the rule of later enacted statute determined that the “not-
withstanding any other provision of law” was limited to disasters
occurring between specific dates. For the same reason, the Com-
mittee staff also concluded that the reference in the supplemental
appropriations bill only raising the level of the disaster loan only
applied to disasters occurring during fiscal year 1993.

Section 7(b) of the SBA is replete with these sorts of problems
and internal inconsistencies as they relate to specific disasters. In
many cases, the statutory requirements on the making of disaster
loans are more than 30 years out-of-date. The only way to resolve
the unintelligibility of the disaster loan program was to rewrite the
subsection in its entirety.

B. Small Business Development Centers

The Committee examined the program for small business devel-
opment centers in an effort to see what changes could be made to
provide greater assistance to small manufacturers. The Committee
staff then began closely scrutinizing the language of §21 of the
SBA in order to determine what new functions should be given to
small business development centers. However, the Committee staff
was unable to determine where those new functions would be car-

19103 Pub. L. No. 75, 107 Stat. 739, 740 (1993).

20 As will be demonstrated, many special rules exist for disaster loans made on or after spe-
cific dates and were created by amending the SBA or through some appropriations language.
Absent an actual change to the SBA, there is no statute, currently in effect, that provides a
limitation of anything other than a statutory cap of $500,000.
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ried out because the section did not adequately identify what a
small business development center was and conflated the centers
with the government entities that ran the centers. To make mat-
ters worse, small business development centers serve small busi-
ness enterprises (under the statutory language of that section) but
the SBA only defines a term for a “small business concern.” The
Committee determined that inserting new requirements into this
jumbled mass without rewriting would not be beneficial to achiev-
ing the goals of providing greater support to small business con-
cerns and small manufacturers.

C. Associate Administrators

Section 4(b)(1) of the SBA states that the Administrator is “au-
thorized to appoint five Associate Administrators * * * to assist in
the execution of the functions vested in the Administration.” A pe-
rusal of the Administration’s telephone directory,2! reveals that
there are 13 Associate Administrators or more than 2.5 times the
number authorized by statute. Furthermore, in 1996, the Adminis-
trator changed the name of the statutorily-mandated Associate Ad-
ministrator for Minority Small Business and Capital Ownership
Development to the Associate Administrator for 8A/Business Devel-
opment.22 Given these findings, the Committee determined that re-
writing the entire organizational structure of the agency was need-
ed to ensure that actions taken by subsidiary officers of the Admin-
istration were not considered ultra vires.23

These are only some of the problems the Committee identified in
reviewing the SBA. Other problems also exist. The statute provides
for the creation and payments into revolving funds that were elimi-
nated after the passage of the Federal Credit Reform Act.24 Powers
are granted to the Administration; current statutory practice re-
quires powers be delegated by Congress to heads of agencies, such
as the Administrator. The sections of the SBA are divided by the
powers and additional powers of the Administration rather than by
coherent collections of related activities. For example, the technical
and management assistance required to be provided to participants
in the program established by §8(a) of the SBA are set forth, not
in that section, but rather in § 7(j). Finally, the SBA authorizes pro-
grams that have had limited time, such as assistance due to prob-
lems related to El Nin6 weather incidents in 1982 and 1983 or the
establishment of a commission to study small business enterprise
development in Central European countries that had recently
thrown off the yoke of the Soviet empire.25

For all of the foregoing reasons, the Committee determined that
simply accreting more requirements to the SBA would continue the

21There is nothing on the Administration’s website that provides an adequate organizational
chart or explanation of the delegations of authority. The Committee is of the opinion that the
Administration’s website must prominently display the agency’s organizational structure and
links to telephone books and delegations of authority.

22 Even though section 4 of the SBA authorizes the Administrator to create subsidiary offices,
nothing permits the Administrator to eliminate statutorily-mandated offices.

23 Ultra vires actions are those taken by an agency in contravention of a statutory limit on
the agency’s power. See Chamber of Commerce of the United States v. Reich, 74 F.3d 1322, 1328
(D.C. Cir. 1996); United States v. 16.03 Acres of Land, 26 F.3d 349, 355 n.1 (2d Cir. 1994).

24The Federal Credit Reform Act is incorporated in Title V of Pub. L. No. 93-344 and is codi-
fied, as amended, at 2 U.S.C. 661a—f.

25 Considering that a number of these countries, such as the Czech Republic, are being admit-
ted to the European Union, federal government concerns about the health of their small busi-
ness economies seems somewhat misplaced.



114

trend of bad drafting leads to worse government. The Committee
determined that it was appropriate to overhaul the SBA.26

COMMITTEE ACTION

The Committee held three hearings to discuss issues related to
programs authorized by the SBA and SBIA. The full Committee
hearings were held on February 26, 2003, March 20, 2003, and
June 11, 2003.

At the February 26, 2003 hearing, the Administrator discussed
the budget request and noted that he was committed to a workforce
transformation plan for Administration employees. Other wit-
nesses, such as the National Association of Government Guaran-
teed Lenders, the Association of Small Business Development Cen-
ters, and the Association for Enterprise Opportunities noted that
the budgetary requests were inadequate particularly if the Com-
mittee still maintained an interest in the Administration’s pro-
grams being reconfigured to provide greater assistance to small
manufacturers.

The March 20, 2003 hearing focused specifically on mechanisms
to provide greater financial assistance to small manufacturers. The
Associate Deputy Administrator for Capital Access only briefly ad-
dressed the issue. The National Association of Development Com-
panies and the National Association of Small Business Investment
Companies both requested specific statutory changes that would
permit their members to provide additional financing to small man-
ufacturers. The Association for Enterprise Opportunities noted that
microloans were too small to seriously assist small manufacturers
and that small manufacturers were hurt by limitations on the as-
sistance that microlender intermediaries were permitted to provide.
Finally, a representative from Kentucky Highlands Corporation,
who owns both a certified development company and a new market
venture capital company, requested significant changes in the new
market venture capital company program to enable those compa-
nies to invest in the manufacturing enterprises that will provide
dramatic economic assistance to low-income rural communities dev-
astated by the loss of income in extractive industries.

During the June 11, 2003 hearing, the Committee heard from the
Deputy Associate Deputy Administrator for Government Con-
tracting and Business Development and the Associate Adminis-
trator for Enterprise Development. Both noted that the Adminis-
tration is working on efforts to improve federal procurement and
technical assistance programs to all small businesses and these
changes will benefit small manufacturers as well. Another witness
discussed problems in the HUBZone program (particularly as they
relate to the purchase of agricultural commodities and the exemp-
tion that benefits certain large grain trading firms at the expense
of small businesses located in the HUBZone). Two witnesses ad-
dressed problems with the 8(a) program and concluded that
changes needed to be made particularly as it relates to restrictions
on the ability of firms to grow and stay within the program. This
is particularly problematic for small manufacturers that tend to
have higher capital requirements than service or retail businesses.

26 ]t has not gone unnoticed that this year also represents the 50th anniversary of the Admin-
istration.
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A witness that oversees a small business development center testi-
fied about the operations of small business development centers
and their current and future capability to serve small manufactur-
ers. The manager of a BusinessLINC program in Tucson, AZ testi-
fied about the success that the program is having in southern Ari-
zona supporting supply chain management opportunities between
large and small businesses in the United States and for small man-
ufacturers who source goods to large manufacturers operating fa-
cilities in northern Mexico. A representative of a micro-lender ex-
plained how the technical assistance provided by such lenders,
through the micro-loan program and the PRIME program benefit
the smallest of manufacturers who start production in shops in
their homes. Finally, an operator of a women’s business center re-
quested significant changes to the Women’s Business Center pro-
gram.

CONSIDERATION OF H.R. 2802

The Chairman and Ranking Democratic Member introduced H.R.
2802 on July 21, 2003. The Chairman and Ranking Democratic
Member then commenced work on further changes that would be
incorporated in a Chairman’s mark that would constitute an
amendment in the nature of a substitute for all of H.R. 2802. Other
than the Chairman’s mark of an amendment in the nature of a
substitute, no other amendments to H.R. 2802 were offered during
the markup on July 24, 2003. The amendment in the nature of a
substitute for H.R. 2802 was enacted by voice vote at 9:50 a.m. on
July 24, 2003.

SECTION-BY-SECTION ANALYSIS
TITLE I

Section 101. State Defined

This section amends paragraph 4 of section 103 of the SBIA to
ensure that the definition of state used in the SBIA is the same
as that used in the SBA.

Section 102. Small Manufacturer Defined

Changes are made to programs in the SBIA to make more funds
available to small manufacturers. Currently, no definition exists for
the term “small manufacturer.” This section adds a definition that

is consistent with the definition of the term “small manufacturer”
in the amended SBA.

Section 103. Maximum Participating Securities Rate

Title IIT of the SBIA authorizes the Administrator to license ven-
ture capital companies whose primary investment will be in small
businesses. After contribution by private investors, the small busi-
ness investment companies (SBICs) are entitled to receive “lever-
age” from the government at a ratio not to exceed 300 percent of
the private capital contributed to the SBIC. The federal govern-
ment obtains money for the leverage by the sale of trust certificates
to firms that typically purchase government-guaranteed bonds.
Pursuant to the Federal Credit Reform Act, the Administrator is
required to calculate the subsidy rate for the program, i.e., the
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amount of money in any given year from fees and appropriations
that are required to cover potential losses on the trust certifi-
cates.27

Since 1996, the SBICs have been charged a fee that is deter-
mined to be sufficient to cover any possible payouts on the trust
certificates by the federal government. Different fees exist for par-
ticipating debentures and participating securities. These fees need
to be adjusted from time to time so that no appropriations are
needed to pay off the trust certificates. The amount of the fee dif-
fers depending upon whether the SBIC has issued debentures or
securities.

The fee for SBICs issuing securities (also called the “partici-
pating security rate”) is currently set at 1.38 percent per year. In
order to keep the subsidy rate at zero, the rate must be changed
to a minimum of 1.454 percent. The reason for the increase is unre-
lated to potential loss by SBICs. Rather, the fee charged by the Ad-
ministrator is tied to the 10—year Treasury bond rate. If that rate
falls, the fee charged to SBICs utilizing participating securities
must rise in order to keep a zero subsidy rate. Absent the change
in the participating securities rate, losses by SBICs (and therefore
to holders of trust certificates) would require appropriations.

SBICs play a vital role in this country’s economic future. Compa-
nies such as Intel, Apple Computer, Federal Express, and Outback
Steakhouse received investments from SBICs. The Committee be-
lieves that it is important to maintain the viability and vitality of
the SBIC industry because SBICs will be at the forefront of pro-
viding the capital necessary to revitalize small manufacturers and
low-income areas. Therefore, the Committee determined that rais-
ing the participating security rate to 1.7 percent would be most ap-
propriate in giving long-term stability to the industry. The Com-
mittee notes that the Administrator, in a letter dated July 18,
2003, supports the increase to 1.7 percent.

Section 104. Maximum Leverage for Buying Operations

SBICs are limited in the amount of leverage that they can obtain
from the Administrator. The current limit is $90,000,000 subject to
modification by the consumer price index and some other deter-
minations by the Administrator. The Committee is of the opinion
that the consumer price index does not represent an adequate re-
flection on the cost of capital or the ability of SBICs to raise money.

Section 104 amends section 303(b)(2) of the SBIA through elimi-
nation of indexing an SBIC’s maximum available leverage. Instead,
section 104 imposes statutory limits on the amount of leverage
available to one SBIC and to two or more SBICs that are under
common control. The levels are raised to $115 million for a single
SBIC and $150 million for two or more SBICs under common con-
trol. Higher limits of $150 million and $185 million apply if more
than the 50 percent of the dollar financings28 of the SBIC are
made to small manufacturers. The Committee took this approach
with the expectation that higher leverage limits would provide ad-
ditional monetary incentives for SBICs to invest in manufacturing

27The losses on trust certificates would occur if the underlying investments made by an SBIC
failed.

28 Dollar financings is the total amount of funds made available by a SBIC to a small business
concern.



117

firms. The Committee also believes that capital needs of manufac-
turers tend to be greater than firms in services or retail sectors
and therefore higher leverage limits are appropriate.

The Committee adopted this approach to generating incentives
for investment in manufacturing rather than creating a whole new
class of SBICs whose focus is manufacturing. Experience with nar-
rowly-tailored SBICs (specialized SBICs that invested in socially
and economically disadvantaged firms) demonstrates that legisla-
tive classifications are not necessarily ideal in determining how pri-
vate capital will best be invested.

Under the Committee’s approach, two or more licensees that are
under common control can obtain increased leverage amounts. The
Committee imposed a deadline of ten days for the Administrator to
determine when two licensees are commonly controlled. That dead-
line gives the Administrator two business weeks to make a decision
on common control. Given the requirement that the agency will
promulgate regulations on this standard, the Committee does not
believe that decisions can be made in the ten-day period. The ten-
day period only applies for a determination of a common control of
two SBICs that already have been approved by the Administrator
and does not apply to any initial determination to license a SBIC.

Section 105. Maximum Aggregate Amount of Leverage

This section represents the technical conforming change needed
to strike the existing limits on maximum available leverage that
the Committee sought to make in section 303(b).

Section 106. Investments in Smaller Enterprises

Licensed SBICs are required to invest a portion of their capital
and leverage in smaller enterprises.2? Those limits are tied to
whether the SBIC has more or less than $90,000,000 leverage.
Since the bill eliminates those requirements, the Committee simply
substituted a requirement that 25 percent of the dollar financings
be in smaller enterprises. The Committee concluded that the 25
percent figure represents sufficient incentive to invest in smaller
firms without unduly restricting the decisionmaking process of the
SBIC’s managers. Furthermore, the Committee does not believe
that this requirement is overly restrictive because it is not tied to
specific industry categories. Nor does the Committee believe that
this requirement will reduce the amount of investment in manufac-
turers. There are sufficient numbers of small manufacturers that
would fall within the SBIA’s definition of a “smaller enterprise.”

Section 107. Actions of Administrator with Respect to Capital Im-
pairment

Capital impairment is currently defined as the point at which the
Administrator determines that providing additional leverage to the
SBIC would place the government’s additional leverage at risk, i.e.,
loss without potential for recoupment. The resolution of issues re-
lated to capital impairment goes to the core of how the Administra-
tion and the industry view the venture capital industry.

29 Smaller enterprises are those small businesses with limited net worth, net income, and still
meet the size standards established by the Administrator pursuant to 3 of the SBA. 15 U.S.C.
§662(12).
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The Administration’s regulations on capital impairment enable
the Administrator to stop issuing leverage to a capitally-impaired
SBIC.30 In addition to cessation of issuing leverage, the regulations
also authorize the Administrator to stop a SBIC from investing its
own capital in small businesses.

The Administration’s regulations view the private capital in a
capitally-impaired SBIC as additional “collateral” against loss by
the SBIC. The SBIC industry deems the capital to be owned by the
private investors and any government losses should either be ac-
cepted as part of venture capital or be recovered through liqui-
dating the investments made by the insolvent SBIC.

The Administration’s view of capital impairment does not fully
comport with the principles underlying venture capital investment.
The Committee believes that prohibiting the investment of private
capital after capital impairment will reduce the probability that
SBICs can find investors because those private investors view their
capital contributions as their own money. The Committee accepts
the position that a string of losses by a SBIC does not necessarily
extrapolate directly to concluding that the next investment also
will be a failure. For example, a SBIC that invested in six Internet
start-up companies during the Internet bubble during the 1990s
and then lost their investment does not mean that the manage-
ment is bad. If the SBIC had additional available private capital
and invested in a home construction firm in 2001, that final invest-
ment might have spectacular returns that wipe out all the losses
incurred by the failure in the technology sector. Preventing the
SBIC from making that investment ensures that the Administra-
tion will not be able to maximize its profits—only minimize its
losses. The Committee does not believe that represents a sound ap-
proach to venture capital.

The Committee understands that the Administration views the
private capital as potential collateral for the tiers of leverage. Fur-
thermore, the Committee recognizes that the language may lead
the Administrator to slow the issuance of leverage to determine the
success of the SBIC. While the Committee is of the opinion that
such delays should not happen because this is a venture capital
program and risk is inherent to the program, the Committee also
understands that the Administrator has a responsibility to protect
the taxpayer and may be less willing to issue leverage.

The Committee determined that the best approach to maximize
returns to the government would be to allow the SBICs to do what
they do best—invest their private capital in small businesses.
Under the SBIA and the Administration’s regulations, the govern-
ment is the first payee on any profits from an investment. A
capitally-impaired SBIC nevertheless might use its private capital
to find the next Outback Steakhouse or Apple Computer. The Com-
mittee’s view is that investment of private capital (without addi-
tional leverage) may prove more beneficial to the government’s fi-
nancial position, in the long run, than trying to use the private
capital as a source of collateral to protect the government. There-
fore, the Committee adopted the approach that prohibits the Ad-

30The SBIC industry does not dispute the need to cease the provision of additional leverage
to a capitally-impaired SBIC.
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ministrator from restricting the investment of private capital in a
SBIC that is determined to be capitally-impaired.

Section 108. Conditions for Distributions

The SBIC program provides that the Administration gets first
priority in any repayment and distribution of profits. Allocation of
payments is currently made based on the leverage provided by the
Administrator to the SBIC. The current allocation process does not
necessarily get money repaid to the Administration as quickly as
it could be since there is no allocation between principal and inter-
est payments.3! Nor does it ensure that investors can quickly get
a return on investment.

The Committee believes that a more business-like approach to
distributions is necessary to ensure that SBICs represent a viable
alternative for venture capital investors. This is particularly impor-
tant given the Committee’s belief that SBICs can play a critical
role in providing capital to small manufacturers.

Section 108 modifies the current standards on distributions set
forth in § 303(g)(9) of the SBIA. First, it authorizes a SBIC (backed
by participating securities) to distribute the balance of its income
to private investors if there are no outstanding priority payments
without first having to calculate and distribute amounts profit-
sharing amounts to the Administration pursuant to paragraph
(11).32 Second, the Administrator will be required to allocate any
distributions made to it pursuant to revised paragraph (9) as re-
payment of the principal of outstanding participating securities or
debt before allocating to the profit payments made pursuant to
paragraph (11).33

Second, the amendment adopts for all distributions the rule set
forth in existing subparagraph (9)(A) that distributions will be
based strictly on a ratio of existing private capital to leverage. The
Committee believes that this is a simpler and fairer method of
making the distributions required under this paragraph. Finally,
the Committee recognizes that SBICs also make money from man-
agement fees they charge. The amendment requires any regula-
tions issued to implement the revised distribution procedures
should not unreasonably reduce these management fees because of
the reduction of combined capital (i.e., the pay-down of partici-
pating securities and debt in a quicker fashion than would other-
wise occur).

Section 109. Modification of Aggregate Limitation

The SBIA prohibits SBICs from obtaining more than 300 percent
leverage of private capital. The Administration interprets this re-

31The problem facing the SBIC industry is akin to the problem facing a homeowner with a
conventional mortgage. In the early years of the mortgage, most of the payment is not a reduc-
tion in principal but represents repayment of interest expenses, i.e., the homeowners payment
for u%e of the lender’s money. It is only in later years in which the principal is actually being
repaid.

32 Prioritized payments are the value (on an annual basis) of the redemption price of the par-
ticipating security times the rate of interest on the Administration’s trust certificate issued to
back the participating security. Under § 303 of the SBIA, these payments must be made before
any distributions are made to investors. They are the SBIC equivalent of dividends on preferred
stock or senior debt.

33In essence, this forces the SBIC to pay down existing “debt” rather than make “interest”
payments. Alluding to the homeowner analogy in note 31, supra, it is akin to a homeowner re-
ducing the length of the mortgage by either making more than 12 payments per year or refi-
nancing to a shorter mortgage.
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quirement to include any loan issued pursuant to § 7(a) of the SBA
to which the SBIC cosigns as a guarantor of the loan. This can re-
duce the leverage made available to SBICs even though the invest-
ment of the leverage is not necessarily at risk through the co-sign-
ing of a loan. The Committee determined that, in an effort to maxi-
mize the amount of capital available to SBICs (especially with re-
spect to investment in small manufacturers), this section elimi-
nates loans issued pursuant to § 7(a) of the SBA from the calcula-
tion of the aggregate leverage limits.

Section 110. Notice and Comment Rulemaking

The Administrative Procedure Act exempts regulations relating
to government grants, loans, and benefits from the notice and com-
ment requirements applicable to agency rulemakings. The Admin-
istration has issued a regulation requiring the agency to conduct
notice and comment rulemaking for rules that would otherwise be
exempt. 13 C.F.R. §101.108. Pursuant to Chrysler Corp. v. Brown,
435 U.S. 519 (1978), the voluntary provision of additional adminis-
trative protections by an agency beyond those mandated by Con-
gress is not enforceable in court.34 Thus, a successor Administrator
may simply repeal the restriction. The Committee believes that
regulations issued under SBIA should be subject to notice and com-
ment rulemaking. The public procedures embodied in the Adminis-
trative Procedure Act are designed to inform the public of changes
and educate the agency on the impact of proposed changes on af-
fected small businesses.3®> The Committee believes that the Admin-
istrator needs the input of the small business community when
issuing regulations under the SBIA. Therefore, § 110 simply codi-
fies an existing practice and will prohibit future Administrators
from modifying this requirement. Finally, by mandating the re-
quirements in the SBIA, adversely affected entities will be able to
challenge regulatory issuances from the Administrator if there was
a failure to comply with notice and comment rulemaking.

Section 111. Low-Income Geographic Area Definition

The New Market Venture Capital Company program was created
to provide incentives to invest in small businesses located in low-
income areas. The program was supposed to operate in conjunction
with a tax credit for investments in such low-income areas. How-
ever, the tax credit defines eligibility based on 80 percent of me-
dian family income while the SBIA defines a low income area as
one with 50 percent median family income. The Committee deter-
mined that the New Market Venture Capital Company program
would function better if the definition of low-income area in the
SBIA is identical to that in the tax code. Therefore, section 111
makes the necessary change in the SBIA by raising the definition
of low-income to 80 percent of median family income.

34Thus, the basic requirement that an agency is required to comply with its own rules does
not apply when the agency provides administrative protections beyond those mandated statutes.
See Cubanski v. Heckler, 781 F.2d 1421, 1428 (9th Cir. 1986), vacated as moot on other grounds
sub. nom. Bowen v. Kizer, 485 U.S. 386 (1988).

35E.g., Chocolate Manufacturers Assn v. Block, 755 F.2d 1098, 1103 (4th Cir. 1985).
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Section 112. Unmet Equity Investment Needs of Certain Small
Manufacturers

The health of the small manufacturer sector is of significant im-
portance to the Committee. In many instances, manufacturers, par-
ticularly those in low-income and rural areas have a difficult time
attracting sufficient capital for the investment they need in plant
and equipment. The Committee is of the opinion that New Market
Venture Capital Companies can play a role in providing that fund-
ing. Therefore, the Committee added small manufacturers to those
businesses whose capital needs are not currently being met
through other programs authorized by the SBIA.

Section 113. Participation Agreement Requirements

The Administrator approves New Market Venture Capital Com-
panies by entering into participation agreements with each com-
pany that meets certain criteria. Given the Committee’s perspective
that New Market Venture Capital Companies can provide nec-
essary capital to small manufacturers, the Committee believes that
the Administrator should do more to encourage New Market Ven-
ture Capital Companies investment in small manufacturers. Sec-
tion 113 requires the Administrator to approve (i.e., enter into a
participation agreement with) at least one New Market Venture
Capital Company that primarily invests in small manufacturers.
The Committee intends that the New Market Venture Capital
Company will have at least 50 percent of its investment in small
manufacturers to qualify under this section.

Section 114. Final Approval Requirement

The New Market Venture Capital Company program operates in
two stages—a conditional stage and a final stage. Current law pro-
vides that the conditional stage may last for a period not to exceed
two years but gives the Administrator the discretion to make it less
than two years. The venture capital market has had difficulty at-
tracting investors since the collapse of the Internet bubble. New
Market Venture Capital Companies must raise money in this de-
pressed venture capital market. Their difficulties are compounded
by the restrictions on the areas where they must invest. Thus, the
Committee believes that New Market Venture Capital Companies
should get the full two years to move from conditional to final
stage. Section 114 makes that conforming change in section 354(d)
of the SBIA.

Section 115. Conditionally Approved Companies

New Market Venture Capital Companies do not solely invest cap-
ital in small business concerns. They also are required to provide
technical and management assistance to the companies in which
they invest.36 Current law does not authorize the Administrator to
make technical assistance grant money available to conditional-
stage New Market Venture Capital Companies. Yet, small business
concerns need the operational assistance at the earliest phase of
their development, i.e., during the conditional stage of the New
Market Venture Capital Company program. Given this need, it

36In this sense, the New Market Venture Capital Companies are similar to lenders under the
microloan program authorized pursuant to § 7(m) of the Small Business Act.
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makes abundant sense to ensure that conditional stage New Mar-
ket Venture Capital Companies have the resources to provide the
operational assistance that small business concerns would need.

The Committee adopted the approach of authorizing the Admin-
istrator to provide operational assistance grants not to exceed
$50,000 to New Market Venture Capital Companies during their
conditional stage of development. This would allow them to focus
on raising money for investment while at the same time providing
small business concerns with critical assistance at early stages of
development. The Committee also requires that the funds be repaid
if the New Market Venture Capital Company does not receive final
approval. Finally, § 115 requires that the Administrator reduce the
overall technical assistance grant money made available to New
Market Venture Capital Companies by the amount of grants re-
ceived during the conditional stage.

Section 116. Applications for New Markets Venture Capital Compa-
nies

A general concern of the Committee is the amount of documenta-
tion required to obtain approval of funding under programs author-
ized by the SBIA is rather extensive. The Committee believes that
the concerns applying under these programs should expend far less
resources on government applications and more on productive ac-
tivities. This is particularly true with respect to New Market Ven-
ture Capital Companies. Monies expended on paperwork reduce the
available resources for investment or training. Therefore, the Com-
mittee’s bill directs the Administrator to develop a standard appli-
cation form for New Market Venture Capital Companies within 60
days of enactment. Furthermore, the Committee’s bill mandates
that the forms simply cannot duplicate existing forms but must be
redesigned to capture necessary information while reducing the
total paperwork burden and the costs associated with completing
such paperwork. Since the Administrator has successfully under-
taken such efforts in the past with respect to loans issued pursuant
to § 7(a) of the Small Business Act, the Committee believes that a
similar effort can be successful with respect to the documentation
requirements for the New Market Venture Capital program.

Section 117. Authorization of Appropriations

Section 117 authorizes appropriations for New Market Venture
Capital Companies. It extends the authorizations to fiscal years
2004 and 2005.37 Furthermore, it provides for additional authoriza-
tions of funds for both debentures38 and technical assistance grant
monies.

Section 118. Repeal of Lease Guarantee Authority

The Administrator does not utilize current authority to back the
lease of commercial property or the installation of pollution control
equipment pursuant to Title IV of the SBIA. The Committee there-
fore eliminated that authority. However, there may be existing

37The Committee has taken the approach that programs under the SBIA or SBA should be
authorized either permanently or for two years. Typically programs that require an appropria-
tion of funds (beyond normal agency operating funds) are then authorized for two years.

38The Administrator backs investments in New Market Venture Capital Companies by
isssuing debentures sold to investors that are backed by the full faith and credit of the United

tates.
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guarantees that remain outstanding. Therefore, the bill includes a
savings clause insuring that the repeal of the authority in §118
does not alter any previously issued guarantee or eliminate the
fund into which repayments of such guarantees are made.

Section 119. Amendment of Congressional Findings Relating to
State Development Companies

Title V of the SBIA authorizes the Administrator to sell deben-
tures that back long-term loans made by qualified state and local
development companies (CDCs)39 for the purpose of economic de-
velopment. Economic development is measured by the number of
jobs created per dollars loaned.4® Section 119 adds an additional
finding—CDCs will be of assistance in helping small manufacturers
to expand.

Section 120. Qualification of State Development Companies

Section 501 of the SBIA provides the purposes for which CDCs
are authorized to make loans. Subsection 501(d) delineates certain
public policy objectives that do not require a loan to meet the job
creation objectives specified by the Administrator.

One of those public policy objectives is rural development. The
SBIA does not define a rural community so the Committee deter-
mined that a definition was appropriate and adopted the current
definition utilized in a panoply of programs overseen by the De-
partment of Agriculture. Those programs define a rural community
as one in which the population is less than 50,000 and the commu-
nity is not located within a standard metropolitan statistical area.
If the purpose of federal funds (whether direct or indirect) is to fos-
ter growth in rural areas, good public policy dictates that the defi-
nition of “rural” be consistent for all federal agencies involved in
rural development, including the Administration.

The Committee also is concerned that the current job creation
standard of one job for every $35,000 is realistic in the context of
manufacturing. In fact, competitiveness of America’s small manu-
facturers may dictate that they invest in equipment that makes
their facilities more efficient and that, at least initially, may result
in the loss of some jobs. Yet, as the Committee has already ex-
plained, resuscitation of America’s manufacturing base is a critical
component of this legislation. Given the capacity of CDCs to make
higher value loans than through other programs authorized by the
SBA, the Committee is of the opinion that the job retention or cre-
ation criterion is not appropriate for loans to small manufacturers.
Therefore, § 120 of the bill adds, as a public policy goal, increasing
the productive capacity of small manufacturers. Thus, loans made
by CDCs will not need to meet the job creation criterion for their
loan portfolios as mandated by section 501 and set forth in the Ad-
ministration’s rules.

39These companies are known by their more familiar name of certified development compa-
nies or CDCs and the more common terminology will be used in this report unless otherwise
specified.

40The requirement is one job created or saved for every $35,000 guaranteed by the Adminis-
trator. 13 C.F.R. 120.861.
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Section 121. Job Requirements

As already noted, the Administrator has promulgated regula-
tions, pursuant to §501 of the SBIA mandating that a CDC loan
must create or save one job for each $35,000 in guarantees made
by the Administrator. This standard has not been revised since it
was adopted in 1990. The standard clearly does not reflect inflation
or the dramatic increases in productivity that have led to higher
wages for all employees. The Committee believes that the standard
needs to be revised to take account of the changes in the economy
during the past 13 years. Therefore, section 121 statutorily raises
the job creation standard to one job for every $50,000 in guaran-
tees. The Committee feels that this more accurately reflects the
current wage scale in the country as well as taking into account in-
flation.41

The Committee recognized that manufacturing requires greater
capital investment than other businesses. As already noted, such
investment may lead to higher productivity for small manufactur-
ers and therefore fewer jobs created per investment. The Com-
mittee did not want to prejudice the ability of CDCs to fund
projects that would assist small manufacturers. Therefore, the
Committee adopted a standard in § 120 that authorizes CDC loans
to small manufacturers if the project creates one job for each
$100,000 of guarantee.

CDCs do not need to meet job creation standards for individual
loans if the loan is used to further one of the public policy objec-
tives in section 501(d). The Committee modified that requirement
slightly by exempting a particular project from the job creation
standards if the project was meeting a public policy objective if the
CDC’s overall loan portfolio creates one job for $50,000 in guaran-
tees. This change conforms to the Committee’s approach that the
current Administration regulations on job creation simply do not
reflect current economic conditions.

Since the basic premise of loans made pursuant to Title V of the
SBIA is to encourage economic development, the Committee deter-
mined that it made sense to establish a different standard for job
creation in economically-depressed areas or places with unusually
high wage requirements. The Committee believes that CDCs
should be provided more leeway in creating jobs in economically-
depressed areas and Alaska and Hawaii.4#2 As a result, the bill es-
tablishes a more lenient job creation standard of one job per
$75,000 of guarantee in certain areas. The Committee simply
adopted the Administration’s regulation that labor surplus areas,
state-designated enterprise zones, empowerment zones, enterprise
communities, and labor surplus areas represent economically-de-
pressed areas. The bill also authorizes the Administrator to pro-
mulgate regulations designating other areas, be they of unusually

41The Committee determined that it would be overly complicated to index this job creation
standard for a variety of reasons. First, a bright-line test is easy for both the agency and the
CDC to use. Second, the Committee remains unsure what the appropriate standard would be
to index—the consumer price index, the producer price index, change in United States labor pro-
ductivity, or some other standard. Each economic standard and index will have its own benefits
and drawbacks. Given the absence of one measure representing a clearer standard than another,
the Committee determined that ease of certainty outweighs the problems associated with devel-
oping a job-creation standard that will accurately reflect changes in the economy.

42Due to higher costs of living, wage scales in Alaska and Hawaii are generally higher than
those in the continental United States.



125

high wages or economically troubled regions, for this more lenient
job creation standard.

Given the importance of small manufacturing to economic devel-
opment, the Committee excluded loans to small manufacturers
from the calculations needed to determine whether a CDC’s loan

ortfolio meets the overall job creation standard of one job per
§50,000 of guarantee or the $75,000 standard for high-wage and
economically-depressed areas. The Committee intends that the
public policy goals set forth in section 501 should be accomplished
without reference to job creation for small manufacturers. The
Committee recognizes that, given the exclusion from calculations of
small manufacturers, the Committee did not have to specifically
cite assistance to small manufacturers as a public policy goal. How-
ever, the Committee determined that it was necessary to recognize
the significant role that CDCs can play in the financing of small
manufacturers and thus set small manufacturing out as a public
policy goal even though the bill excludes small manufacturing from
inclusion in the loan porfolio calculations for compliance with pub-
lic policy goals. This recognition also is important because the Ad-
ministrator is authorized to guarantee up to 50 percent of a
project’s value if the loan is being made to carry out one of the pub-
lic policy goals as set forth in § 501.

The bill also authorizes the Administrator to waive any of these
job creation standards when appropriate. The Committee expects
that the Administrator will promulgate regulations specifying when
the job creation standards will be waived. However, the bill does
not authorize the Administrator to waive the exclusion of small
manufacturers from the overall loan portfolio calculations. Again
the Committee reiterates the finding that assistance to small man-
ufacturers by CDCs should not be undermined by any action of the
Administrator.

Section 122. Small Business Concern Loan Limitations

The Committee raised all of the loan limitations for CDCs be-
cause they had not been raised in many years and the long-term
financing needs of small businesses were not being met by loans
that did not exceed the thresholds for loans made pursuant to § 7(a)
of the SBA. Raising the loan limitations has two effects. First, it
signifies the Committee’s recognition that Title V of the SBIA and
§7(a) of the SBA has very different purposes in mind. Second, an
increase in the threshold allows more effective economic develop-
ment projects to be funded by CDCs.

The Committee believes that the increases to $2,000,000 for reg-
ular projects, $2,500,000 for public policy goal projects, and
$4,000,000 for manufacturers will provide significant new financial
inputs to small businesses in general and to small manufacturers
in particular. The Committee intends that higher $4,000,000 limi-
tation apply to small manufacturers even though such business
(éontﬁrns are also listed as a public policy objective of the revised

BIA.

Due to limitations on the total amount that the Administrator
may commit to any one borrower, CDCs often are restricted in
making loans to small business concerns that have loans guaran-
teed pursuant to § 7(a) of the SBA. Similarly, guaranteed lenders
often cannot make loans to small business concerns that have debt
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issued by a CDC. The Committee believes this unduly inhibits the
ability of Administration programs to meet the capital needs of
small manufacturers. Therefore, the Committee modified the re-
strictions to permit the Administrator to commit the full amounts
of a loan made pursuant to § 7(a) of the SBA and Title V of the
SBIA.

Section 123. Approval Requirements

Loans made pursuant to Title V of the SBIA are approved in
each individual Administration district office. The Committee has
received numerous complaints from both businesses and CDCs that
the process of obtaining loan approvals from district offices is both
time-consuming and frustrating. The Committee determined that a
better approach, as will be discussed elsewhere in this Committee
report, is to have centralized processing of loans made pursuant to
Title V of the SBIA. This section simply prohibits the Adminis-
trator from requiring any other loan approval except as elsewhere
provided in Title V of the SBIA.43

Furthermore, the section prohibits the Administrator from man-
dating that SBICs with investment in a small business concern be
forced to guarantee a loan made pursuant to Title V. SBICs fre-
quently make investments in small business concerns that also
have or will obtain loans from CDCs. The requirement makes sense
if the SBIC is actually a majority owner of the small business con-
cern seeking the loan. However, when the SBIC has only a minor
interest in the loan applicant, it makes no sense to force the SBIC
to guarantee the loan. In other words, the Committee believes that
the propriety of the loan should be based on the applicant’s ability
to repay and not on the guarantee of any investor in the applicant.
The Administrator, in promulgating regulations to implement this
section, shall take into account the control exercised by a SBIC be-
fore requiring it to guarantee a loan as a prerequisite for approval.

Section 124. Effective Date for Termination of Certain Fees

Sufficient fees are charged by the Administration to CDCs so
that the subsidy rate for loans made under Title V of the SBIA is
zero. In other words, fees charged are sufficient to cover any poten-
tial losses if a loan fails without the need for an appropriation to
cover the fees. The fees are set to expire on October 1, 2003. This
section extends those fees for two years.

The Committee did not extend the fees for any longer period of
time because the Administration is working on a developing a
model that more accurately predicts the likelihood of loan losses
under Title V of the SBIA. Experience dictates that current meth-
odologies overestimate the potential losses to the federal govern-
ment.** Lower losses will allow Congress to reduce the fees charged
by the Administration to CDCs without jeopardizing the program’s
zero subsidy rate. The Committee did not want to lock in guarantee
fees for three years and then have to change them to bring them
into line with the results from the new econometric model.

43This requirement comports with efforts already being undertaken by the Administrator to
centralize processing of Title V loans.

44 An econometric model replaced the linear extrapolation model for predicting losses on loans
made pursuant to § 7(a) of the SBA. The new model reduced the subsidy rate from 1.76 percent
to 1.02 percent.
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Section 125. Accredited Lenders Program

CDCs are classified into three categories—premier certified lend-
ers, accredited lenders, and all other CDCs. Accredited lenders are
required to demonstrate their knowledge of Administration regula-
tions and must have experience in making loans pursuant to Title
V of the SBIA. In return, accredited lenders receive expedited proc-
essing of loans by the Administration.

Given the changes made in the bill, accredited lenders will be
able to make their own decisions on loans if the Administration
fails to provide a decision after 5 business days. The Committee
also believes that standards for becoming accredited lenders need
to be tied to their loan performance rather than other criteria, par-
ticularly if they are going to make loan decisions without Adminis-
tration oversight. The Committee repealed the other standards set
forth in the SBIA used to determine whether a CDC qualifies as
an accredited lender and substituted a loan performance require-
ment. The Committee is of the opinion that this performance-based
standard is fairer and leaves less to the discretion of the Adminis-
trator in classifying CDCs.

The Committee established a minimum requirement that accred-
ited lenders must have loan default rates less than the national av-
erage. The only exceptions are: (a) a loan portfolio in which a min-
imum of 20 percent of the loans are made to small business con-
cerns identified §501(e)(3) as amended by this bill; or (b) a loan
portfolio in which a minimum of 30 percent of the loans are made
to small manufacturers.

Achievement of these standards will be determined by the Bu-
reau of Premier Certified Lenders Program Oversight—a bureau
within the Office of Lender Oversight that is established pursuant
to §508 of the SBIA as amended by this bill. That bureau also will
determine compliance on an ongoing basis for an accredited lender
to maintain its status. The Committee does not intend that the fail-
ure to maintain such designation have any affect on loans made
prior to the Administrator’s determination that the CDC is no
longer an accredited lender.

Section 126. Premier Certified Lenders Program

The Committee made sufficient changes in § 508 of the SBIA that
required the Committee to strike the entire section and replace it
with new language. The impetus for this rewrite stems from the
Committee’s incorporation of H.R. 923 into this bill. That bill au-
thorizes the Administrator to take certain actions with respect to
the premier certified lending program that the rest of §508 dele-
gates to the Administration. To avoid inconsistencies, the Com-
mittee substituted Administrator for Administration everywhere it
appeared and it was simply easier, as a drafting process to strike
and replace the entire section. Furthermore, the Committee was
troubled by § 508’s continued reference to CDCs even though CDCs
are not an entity recognized by the SBIA.45 These changes did not
result in any substantive changes to the premier certified lending
program except in paragraphs (6) and (7) of § 508(c).

Premier certified lenders believe that the amount of loan loss re-
serves currently require that they maintain a reserve of 10 percent.

45The SBIA only refers to qualified State and local development companies.
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Congress believed that premier certified lenders, who do not have
their loans reviewed at all by Administration employees, required
higher loan loss reserves. However, experience demonstrates that
this loan loss reserve far exceeds the default rate for premier cer-
tified lenders. H.R. 923 is incorporated into this bill and the Com-
mittee incorporates by reference House Report No. 108-153.46 The
Committee made minor technical changes to H.R. 923 and these
are described in this Committee report.

First, the Committee eliminates the pilot project aspect of H.R.
923. The modification of the loan-loss reserve becomes a permanent
feature of the SBIA. Of course, the Committee will reexamine this
issue when it addresses reauthorization of Administration pro-
grams in two years. Thus, a pilot project simply is not necessary.

Second, the Committee makes changes so that the alternative
loan loss provisions are self-executing. If the Administrator does
not develop the regulations or the Bureau of Premier Lender Over-
sight within the time specified in subsection (c)(7), the Adminis-
trator is required to accept the certification of the premier certified
lender that it has complied with the requirements to allow it to re-
duce its loan loss reserves. The Committee is concerned that, given
previous experience with the Administrator’s failure to comply with
statutory deadlines for promulgating regulations and developing of-
fices, the provisions on loan loss reserves need to be self-executing.

Section 127. Foreclosure and Liquidation of Loans

Industry reveals that the Administration receives about $0.17 on
each dollar when it liquidates a loan made by a CDC other than
a premier certified lender.4” In the Committee’s view, this return
is inadequate. Therefore, the Committee determined that a better
approach would be to remove the Administration from the liquida-
tion of CDC loans and turn it over to the CDCs themselves. They
have much greater incentive to obtain maximum dollar value on
both the guaranteed and unguaranteed portion of the loan.48

The Committee authorizes CDCs to elect whether each individual
CDC wants the authority to conduct its own liquidations. The Com-
mittee rejected the approach to simply turn over the liquidation
process to the CDCs because smaller CDCs might not have the re-
sources or expertise to conduct or oversee loan liquidations. Noth-
ing in the approach adopted by the Committee requires that CDCs
perform the liquidations with full-time employees of the CDC. The
Committee fully expects that many CDCs will retain law firms and
property management firms to perform the functions of liquidation.
The Committee expects that CDCs will work closely with these and
other experts in developing the liquidation plan that must be sub-
mitted to the Administration.

Each CDC then will have to make an election upon enactment
and then each year thereafter. Once an election is made to lig-
uidate or not liquidate, that election is valid for the entire year and

46House Report 108-153 provides a section-by-section analysis of the changes made to the
loan loss reserve provisions applicable to premier certified lenders. The explanation contained
in that report adequately explains those changes and the Committee sees no reason to reiterate
them in this report.

47Premier certified lenders perform their own liquidation. Nothing in the Committee’s bill
changes that authority.

48 Loans made pursuant to Title V of the SBIA do not receive 100 percent guarantees. Rather,
the Administration’s guarantee of the debentures only guarantees between 40 percent and 50
percent of a project.
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covers any new loans that must be liquidated during that year.
Election to liquidate or not liquidate has no effect on the liquida-
tion decision made in a prior year. Thus, a CDC that elects to not
liquidate during a year will continue to liquidate any loans from a
prior year if the CDC had elected to perform such liquidation in the
prior year and the liquidation process has not concluded.

The Committee’s bill provides that the authority delegated to the
CDC is the same authority that the Administrator has to liquidate
loans. CDCs interested in liquidating loans informed the Com-
mittee that the biggest problem they face is their lack of authority
when dealing with a non-performing loan. The Committee’s ap-
proach provides CDCs interested in performing their own liquida-
tions the necessary authority. A CDC need not obtain approval
from the Administrator to liquidate a loan.

The Committee recognizes that liquidation conducted by a CDC
can have legal consequences to the Administration. Therefore, the
bill requires CDCs to provide a plan of liquidation for a loan once
the CDC determines that it must liquidate the loan. The Adminis-
trator is then authorized to prohibit any action in the liquidation
plan if the action will have a serious adverse effect on the manage-
ment of the Administration’s activities or affects the legal rights of
the Administration or other parts of the federal government. The
Committee expects that this authority will be used sparingly and
will not be used to prohibit the normal actions taken during lig-
uidation needed to recoup as much from the defaulted loan as pos-
sible. Thus, a liquidation plan that may run afoul of regulations
issued by the Federal Trade Commission on debt collection will
subject the CDC to any potential liability and should not be a rea-
son for the Administrator to prohibit the CDC from taking action
to liquidate. On the other hand, if the CDC takes a position that
forces the termination of a federal contract without approval of the
contracting agency, the Committee would expect the Administrator
to prohibit such action to protect the United States.

The bill provides one general exception to the discretion provided
to CDCs to conduct liquidation. A CDC is prohibited from commit-
ting the Administration to purchase additional indebtedness se-
cured by property that is subject of a defaulted loan without writ-
ten approval of the Administrator. The Committee adopted this ap-
proach in order to protect both the Administration and the tax-
payer. The bill also provides that the Administrator be required to
make a determination on the request to purchase additional indebt-
edness within 7 calendar days. The Committee selected 7 days as
the appropriate balance between providing the Administrator with
sufficient time to review the request and not unduly delaying the
ongoing liquidation.

New subsection (e) of §510 establishes the procedures by which
the Administrator shall foreclose and liquidate loans. The general
approach taken by the Committee is that Administration fore-
closure of defaulted CDC loans has been inadequate and therefore
mandates that the Administrator contract that service out to quali-
fied entities.4? During the 1980’s, the federal government was faced

49The Committee rejected the approach of having the CDCs that did not wish to conduct lig-
uidation to contract that process to qualified entities. That approach would then have all CDCs,
either directly or indirectly, liquidating and foreclosing on loans. The Committee was notified

Continued
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with foreclosing and liquidating failed savings and loans. Congress
created the Resolution Trust Corporation to handle the problem.50
The Resolution Trust Corporation recognized that it needed outside
resources to provide estimates of property values, manage aban-
doned properties, and handle normal and bankruptcy litigation
throughout the United States. The Resolution Trust Corporation
contracted with a variety of property management companies, auc-
tioneers, appraisal companies, and law firms to maximize the re-
turn to the government from failed savings and loans.

The bill provides that the Administrator should select contractors
based on their expertise in conducting similar foreclosures, liquida-
tions, and familiarity with bankruptcy laws. The Committee’s ap-
proach is similar to that undertaken by the Resolution Trust Cor-
poration in handling failed savings and loans during the 1980s.
The Administrator is required to contract out foreclosure and lig-
uidation of loans because the Committee believes outside expertise
will result in a better return on liquidated assets than the govern-
ment currently receives. To increase the incentive to maximize re-
turns on liquidated assets, the Administrator’s contracts are re-
quired to grant contingencies fees of 5 percent for recovery of at
least 50 percent of the value of the loan and 10 percent for recovery
of at least 75 percent of the value of the loan. These incentives are
in addition to reimbursement for costs of the contractor, i.e., sala-
ries, expenses, and overhead.5! Again this approach is similar to
the incentives provided by the Resolution Trust Corporation to its
outside contractors.

In selecting contractors, the Administrator’s discretion is re-
stricted in two ways. First, the Administrator is not authorized to
consolidate contracts for liquidation unless the Administrator can
demonstrate that costs will be reduced by more than 10 percent or
that recoveries will increase by more than 10 percent. This furthers
the goal of the President and Committee to prevent contract bun-
dling except when it will be of exceptional benefit to the govern-
ment. Second, the bill requires that the Administrator select con-
tractors with expertise and experience in loan foreclosure, liquida-
tion, valuation of property, litigation, and bankruptcy law. Source
selection should then focus on maximizing recovery on loan value
rather than solely on price.

Section 128. Additions to Title V

Section 128 adds three new sections to Title V of the SBIA to ad-
dress short form applications, centralization of CDC loan proc-
essing, and reports to the Committee.

that there were CDCs that did not have the capability to conduct their own liquidations nor
oversee the retention of contractors capable of conducting such liquidations.

50The Committee also rejected the approach of creating an entity similar to the Resolution
Trust Corporation to liquidate loans made pursuant to Title V of the SBIA. There simply are
not a sufficient number of loans that default under Title V of the SBIA to require the creation
of a separate enterprise to handle the defaulted loans and certainly nowhere the problems faced
by the Government in dealing with the savings and loan crisis of the 1980s.

51The Committee expects that the Administrator’s oversight of the contracts will ensure that
the federal government does not overpay for salaries, expenses, and overhead. For example, the
Administration’s contracting officers should consult with the General Counsel’s office to deter-
mine whether law firms are overstaffing, overbilling, and utilizing personnel with greater expe-
rience than necessary in providing the service. The Committee expects that contracts will re-
quire detailed itemization of costs from professional service firms and that overhead recovery
is typically included as part of an attorney’s hourly rate.
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Applications for loans made by CDCs require substantial infor-
mation from the applicants. The Committee recognizes that these
loans require more information than the typical loan guaranteed by
the Administrator pursuant to § 7(a) of the SBA. Nevertheless, the
Administrator recognizes that not all 7(a) loans require the same
amount of information and instituted a low-doc loan program. The
Committee believes a similar approach is appropriate for low-dollar
loans made by CDCs. Therefore, new §511 requires the Adminis-
trator to develop a short-form application for SBIA Title V loans of
less than $500,000. The Committee further believes that the short-
form application should reduce the amount of information required
by 30 percent from the amount of data in effect on January 1,
2003. This avoids the Administrator reducing the loan size by
modifying fonts or taking other cosmetic changes to alter the loan
forms. In making these reductions, the Committee does not expect
the Administrator to eliminate information needed to judge wheth-
er the loan should be made. The Committee believes that the Ad-
ministrator can accomplish this objective because of the success of
the 7(a) low-doc loan program. As further incentive to meet this
goal, the Administrator is required to develop the new loan form
within 120 days of enactment or the CDC can use its own forms
to submit to the new centralized loan processing until the new low-
documentation CDC loan form is available. The Committee fully
expects the Administrator to meet the objective and therefore will
not be required to process loan forms developed by each CDC.

Current procedures require CDC loans be approved by the Dis-
trict Director. The Administrator recognizes that this process
makes no sense and has conducted a pilot project to centralize CDC
loan processing. Preliminary results reveal that loan processing has
improved dramatically. The Committee believes that it is inappro-
priate to have CDC loans processed by District Directors. Section
512 creates centralized loan processing, not as a pilot, but as a
mandate for all CDC loans. Two processing centers are required—
one in federal regions I-V (essentially east of the Mississippi River)
and one in federal regions VI-X (essentially west of the Mississippi
River). The Committee authorizes the Administrator, as a cost-sav-
ings measure, to collocate the CDC loan processing centers at its
existing facilities for processing express loans in Sacramento, CA
and Hazard, KY. If the Administrator collocates at these existing
facilities, it is required to ensure that the reviewers of the CDC
loans are not the same personnel reviewing loan applications under
§ 7 of the SBA.52

In processing loans under § 512, Administration personnel are re-
quired to approve or deny a loan within 5 business days unless the
application is not complete. Administration personnel are required
to inform applicant in writing (the writing can be done by facsimile
machine or via e-mail depending on the capabilities of the appli-
cant) that the application was received and whether it is complete
or not. If the application is incomplete, the Administrator is re-
quired to provide, in the same notification of receipt, of new infor-
mation required to complete the application. The Administrator

52The Committee imposed this prohibition because CDC loans are significantly different than
the Administration’s express loans under the SBA. Greater expertise i1s required to review the
CDC loans and the prohibition on mixing personnel ensures that the commercial loan officers
reviewing CDC applications will have that necessary expertise.
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may return an application three times for incompleteness (each
new submission constitutes a new application with a new 5-day
processing deadline and a new requirement to inform the applicant
of receipt within 1 business day) three times before the applicant
and CDC are authorized to use their own forms. The submission
of a form developed by the CDC in no way obviates the Adminis-
trator from making a loan decision within 5 business days after re-
ceipt of the application. Failure by the Administrator to make a de-
cision within 5 business days authorizes Accredited Lenders under
Title V to make loan decisions without obtaining prior approval of
the Administrator. Lenders other than Premier Certified Lenders
or Accredited Lenders are entitled to make their own loan decisions
if the Administrator has not made a decision within 20 business
days.

The bill also establishes an appeal process for loan denials. An
applicant may appeal a denial to the Regional Administrator for
the region in which the CDC is located. A decision, either concur-
rence or approval of the loan must be made within 3 business days
of receipt of the appeal. The Committee expects that regulations
implementing the centralized loan processing will require that ap-
peals be made in writing and identify specifically the disagree-
ments between the applicant and the Administration personnel
who denied the application.53 If the Regional Administrator con-
curs with the denial, then the decision may be appealed to the Dep-
uty Administrator who has a 3-day period to concur with the denial
or overturn the denial and approve the loan. The Committee ex-
pects that both the Regional Administrator and Deputy Adminis-
trator will rely on advice provided by the original officer reviewing
the loan, the General Counsel’s office, and any other individual
that the Regional Administrator and Deputy Administrator believe
can provide useful information in reviewing the denial of the loan.
A denial by the Deputy Administrator constitutes final agency ac-
tion for the purposes of the Administrative Procedure Act and sub-
sequent appeal to court. The Committee intends that the aggrieved
party for purposes of a challenge is the applicant and not the CDC.
The Committee expects that few applicants will have the financial
wherewithal to challenge the decision in federal court. Neverthe-
less, the Committee did not want to foreclose an applicant from
challenging a decision in court.

Section 513 requires that the Administrator report semi-annually
to Congress on loans made under Title V. This requirement is simi-
lar to the reporting requirement for 7(a) loans made pursuant to
the SBA. The Committee does not expect that the reporting re-
quirement will be particularly onerous because the Administrator
is required to track currency and default rates in an effort to cal-
culate the guarantee fees that will result in a zero subsidy rate.

53The Committee rejected the specification of time limits in which the applicant can appeal
to either the Regional Administrator or Deputy Administrator. Should the Administrator impose
such requirements by regulation, the Committee expects that the rules shall take into account
the time frame in which the applicant will need to develop the documentation and arguments
to counter the denial. The Committee expects that an applicant can compile documents and de-
velop sound arguments within 7 calendar days. Therefore, the Committee would expect that any
deadline would not be less than 7 calendar days and no more than 14 calendar days.
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Section 129. Regulations To Carry Out Amendments to the Loan
Program

This section requires the Administrator to promulgate regula-
tions within 90 days after enactment. The bill requires that notice
and comment rulemaking be conducted with a minimum of 30 days
notice and comment. The Committee expects the Administrator to
comply with these procedures without utilizing an interim final
rule with request for comments. That procedure undermines the ra-
tionale for notice and comment rulemaking. Furthermore, the Com-
mittee reminds the Administrator that meeting statutory deadlines
does not provide adequate support to forgo notice and comment
rulemaking.54

The Administrator issued both an advanced notice of proposed
rulemaking and notice of proposed rulemaking to address issues re-
lated to the management of the development company loan pro-
grams. The Committee is concerned about the potential outcome of
this rulemaking particularly in light of the numerous changes
made to Title V in the Committee bill. Therefore, the bill prohibits
the Administrator from completing any rulemaking related to Title
V of the SBIA except as needed to implement the changes man-
dated by the bill. Furthermore, the Committee prohibits the Ad-
ministrator from undertaking any other regulatory changes until
the centralized loan processing has been in operation for one year.
Any subsequent changes to the loan programs in Title V of the
SBIA should incorporate the changes made by the bill.

Section 130. Conforming Amendments

The SBIA does not recognize the term “certified development
company” as a defined term. Therefore, the Committee’s bill makes
a technical correction and deletes the term “certified” everywhere
it appears in section 503 and substitutes the defined term “quali-
fied State or local.”

Section 131. Development Company Affiliates

CDCs have a variety of different corporate structures. These or-
ganizations create subsidiaries to provide loans guaranteed by the
Administration pursuant to §7(a) of the SBA. For example, CDCs
have joined with a credit union to provide the full panoply of loan
financing available under the SBA and SBIA. Similarly, some
CDCs have established, as separate subsidiaries or affiliated enti-
ties, SBICs to provide one-stop shopping for financings under the
SBIA. Frequently, these diversified enterprises exist as holding
companies in which management decisions for all of the affiliated
enterprises are made at the holding company level or at some other
;:_entralized point in the management structure of the diversified
irm.

The intent of this section is to permit diversified firms, especially
if they take the form of a holding company, to continue providing
all of their services without necessarily assigning an individual
management employee to each affiliated enterprise. The Committee
adopted this approach to prevent the Administrator from requiring
that each subsidiary authorized to provide financing pursuant to ei-

54 F.g., Buschmann v. Schweiker, 676 F.2d 352, 357 (9th Cir. 1982); United States Steel Corp.
v. EPA, 595 F.2d 207, 213 (5th Cir. 1979), cert. denied, 444 U.S. 1035 (1980).
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ther the SBIA or SBA must have a management overseer. The
Committee is of the opinion that this needlessly wastes financial
resources if the decisions are being made at the holding company.
The Committee expects that the Administrator will draft regula-
tions to ensure that the centralized management officials will be
held responsible for the decisions of the various subsidiary and af-
filiated entities.

TITLE II

Overall Revisions to the Small Business Act

As already noted in this report, the SBA is not well drafted. The
Act represents an agglomeration of ideas that often were simply
annexed wherever the drafter of the bill thought there was room
for the program in the SBA. For example, § 7(j) authorizes the Ad-
ministrator to provide technical assistance to contractors and is not
a loan program at all. Nevertheless, the authors incorporated the
technical assistance to contractors in §7 rather §8. In addition,
there are numerous internal inconsistencies within the Act itself
such as §21 of the SBA providing assistance to “small business en-
terprises” while § 3 of the Act defines a “small business concerns.”
Before addressing the section-by-section changes in the bill, it is
necessary to describe the Committee’s approach to redrafting the
SBA.

A. Change of term “Administration” to “Administrator”

The first major change and the one that required the Committee
to reenact much of the SBA by striking and replacing sections of
the Act was the improper use of the term “Administration” rather
than the more appropriate term “Administrator.” Congress dele-
gates power to specifically-designated individuals within the execu-
tive branch or to collegial bodies that can only act collectively; Con-
gress does not delegate powers to agencies because an agency is
unable to act except through an agency head or delegatee of the
agency head. Therefore, the Committee substituted throughout the
SBA the term “Administrator” where it was appropriate, i.e., any
place in which a delegated power was to be exercised. Thus, the
Committee could not simply adopt a technical and conforming
amendment that substitutes the term “Administrator” for “Admin-
istration” anywhere it is used in the SBA because there are in-
stances in which either the SBA or the revisions made to the SBA
by this bill refer to actions or functions of Administration employ-
ees. Rather than provide a bill that does a line-by-line replacement
of each appropriate use of the term “Administrator” for “Adminis-
tration,” the Committee determined that the superior approach
would be to substitute the amended section for the existing section.

B. Reorganization of Sections

The Administrator is mandated to develop a detailed loan man-
agement database. This requirement is set forth in section 4 of the
SBA, 15 U.S.C. §633. Yet, almost all of the other powers related
to financial management of the loan programs established by the
SBA are set forth in §5 of the Act, 15 U.S.C. §634. The Committee
determined that the SBA should be reorganized so that similar
powers and functions are located in within the same section of the
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Act. The Committee also determined that, given the frequent ref-
erences to sections of the SBA rather than the United States Code,
it was appropriate in reorganizing sections to reserve certain sec-
tions rather than renumber them so that references to specific sec-
tions of the Act would remain correct.

Section 4 of the SBA now incorporates all of the general powers
delegated by Congress to the Administrator. The powers set forth
in §§12, 13, 14, and 18 are transferred to §4 and the definitions
in § 18 have been moved to § 3. In addition, § 2(i), related to the re-
striction on assistance to individuals not legally in the United
States was moved to §4.55 Revised §4 also contains the prohibition
on assisting businesses that make or distribute obscene products.
The Committee also transferred from §5 to §4, the provisions con-
cerning the Administrator’s authority to sue and be sued. The Com-
mittee did not intend that any transfer of these provisions to
change any law or practice of the Administration with respect to
the transferred authority.

Section 5 now incorporates all of the financial management re-
quirements associated with the loan programs authorized by §7 of
the Act. Thus, the requirement for the loan database was moved
from §4 to §5. The creation of accounts, currently authorized in
§4(c), has been moved to §5. The powers set forth in §17 were
transferred to this section and 17 was reserved for the reasons al-
ready stated.

A revised section 6 establishes various subsidiary offices of the
Administration that are currently contained in section 4 and else-
where in the SBA and SBIA. This section also includes new exist-
ing power to appoint subsidiary officers and employees, including
attorneys. The authority currently in §6 concerning deposits of
funds not otherwise in use has been transferred to § 5(b)(2).

Section 7 contains the authorization for various loan programs.
Subsection (1) does not relate to loan programs at all but to powers
provided the Administrator to assist small business concerns in-
volved in the subcontracting program established pursuant to §8.
The bill moves § 7(j) to § 8.

Section 8 contains a number of programs aimed at assisting
small businesses obtain contracts from the Federal Government.
However, section 8 also contains a number of programs that pro-
vide general technical assistance to all small businesses as well as
authority of the Administrator to obtain cosponsorship of various
events. The technical assistance programs, including BusinessLINC
and SCORE, were moved to new §12 and the cosponsorship au-
thority was transferred to §4.

The Committee repealed sections 23 through 25 because they in-
volve programs that were obsolete by their own terms or author-
ized programs no longer needed. Section 23 was replaced with new
language providing the Administrator with greater power to regu-
late Small Business Lending Companies.

55The Committee has no explanation why a restriction on the Administrator’s powers was
placed in a section declaring what the general policies of the SBA. The declaration of policies
can assist a court in interpreting a statute but are not considered part of the operative provi-
sions of a statute. Yazoo Railroad Co. v. Thomas, 132 U.S. 174, 188 (1889); National Wildlife
Fed’n v. EPA, 286 F.3d 554, 569 (D.C. Cir. 2002); Lehigh & New Eng. R. Co. v. ICC, 540 F.2d
71, 79 (3d Cir. 1976), cert. denied, 429 U.S. 1061 (1977). Thus, it makes no sense to place a
specific limitation on the Administrator’s power in a section that has no operative authority.
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C. Delegation to the Administrator

As already noted, the Committee’s rewrite of the SBA delegates
power to the Administrator not the Administration. This represents
standard practice in administrative law. When Congress delegates
power to an agency head, there is no requirement that the agency
head must exercise all of that power and an express statutory au-
thorization to delegate is not required.?¢ As the courts have noted,
this would make it nearly impossible for a governmental official to
act if that official was required to carry out all responsibilities dele-
gated by Congress.?” Even if Congress prohibits delegation of au-
thority, Congress never expects the agency head to perform all
functions related to the delegation without the assistance of other
employees in the agency.58

For example, the Secretary of Commerce is required to prepare
fishery management plans pursuant to the Magnuson-Stevens
Fishery Conservation Management Act. That Act does not con-
template that the Secretary review thousands of pages of analysis
and prepare the plan. Rather, the delegation means that the Sec-
retary is required to approve the plan prepared by others. The
Committee takes a similar approach with respect to the delegation
of authority to the Administrator. When the Committee specifically
prohibits delegation, all the Committee intends is that the final ex-
ercise of discretion cannot be delegated to a subsidiary official of
the Administration. The Committee clearly intends that the Ad-
ministrator, when exercising discretion, utilize the services of Ad-
ministration employees with greater particular expertise. If the
Committee simply intended for the Administrator to exercise such
discretion without any assistance from subsidiary employees, the
Committee would not have created any subsidiary offices and
would not have authorized the Administrator to appoint subsidiary
officers and employees. Thus, when the Committee mandates that
the Administrator select Small Business Development Center
grantees the Committee does not expect that the Administrator to
review each of the applications individually; rather, the final deci-
sion, based on advice of Administration employees, shall be made
by the Administrator instead of a some subsidiary official.

Except as otherwise noted, the following section-by-section anal-
ysis of Title II of the Committee’s bill only addresses changes in
the SBA. If there is no discussion of a change, then the bill does
not make any change in that particular subsection or paragraph or
subparagraph of the SBA (exclusive of necessary redesignations
and the additions of descriptive clauses introducing subsections,
paragraphs, and subparagraphs).5® In some cases, long paragraphs
are further broken down into subparagraphs, clauses, and sub-
clauses. Finally, the Committee made the stylistic change from
“percentum” to “percent.” While the Committee does not believe
that the push for “plain” English necessarily improves writing or

56E.g., Fleming v. Mohawk Wrecking & Lumber Co., 331 U.S. 111, 121-22 (1947); Southern
Pac. Transp. Co. v. Watt, 700 F.2d 550, 556 (9th Cir. 1983), cert. denied, 464 U.S. 1064 (1984).

57E.g., United States v. Mango, 199 Fad 85, 91 (2d Cir. 1999); EEOC v. Raymond Metals
Products Co., 530 F.2d 590, 594 (4th Cir. 1976).

58 See United States v. Giordano, 416 U.S. 505, 512-14(1974); Inland Empire Public Land
Council v. Glickman, 88 F.3d 697, 703 (9th Cir. 1996).

59The Committee added numerous headings to subsections, paragraphs, and subparagraphs
in the SBA. The Committee believes that this comports with current statutory drafting practices
and also makes the SBA easier to read.
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clarity, the change represents an appropriate modernization of the
Act. The Committee believes that this is an appropriate moderniza-
tion of the language in the Act.

The report only addresses “new” subsections, paragraphs, and
clauses when an actual substantive change in the law is made.
New subsections, paragraphs, and clauses that are not addressed
do not change existing law. The Committee is of the opinion that
such changes make the SBA easier to read.

Section 202. Findings, Statements of Policy

This section revises the findings and statements of policy for the
SBA. The Committee made the following changes: a) the bill adds
small manufacturers to those small business concerns that the Ad-
ministrator must assist in competing in international markets; and
b) the Committee adds a revised § 2(i) 69 that requires the Adminis-
trator to operate the programs authorized by the SBA to provide
maximum assistance to small manufacturers. The addition of a re-
vised §2(i) should not be interpreted as the Committee’s dis-
satisfaction with the Administrator’s efforts to assist small manu-
facturers. Rather, it simply highlights the importance that the
Committee places on small manufacturers and as reminder to the
Administrator that programs authorized by the SBA should assist,
to the maximum extent possible, small manufacturers.

Section 203. Definitions

This section contains the definitions applicable to the SBA by re-
vising §3 of the SBA. The Committee made a number of changes
and to existing definitions and added new definitions to revised §3
of the SBA. The Committee bill, due to changes, was forced to re-
designate certain definitions, although it tried to keep that to a
minimum.

A. Small Business Concern; Recertification—s 3(a)(4)

Federal procurement law mandates that the determination of
size of a business occur at the time of award of the contract. In the
case of contractors placed on the Federal Supply Schedule, the
General Services Administration determines size of a business at
the time of placement on the schedule not when a specific order is
made from the contractor off the Schedule.61 Contracts with the
federal government, including option years, are getting longer and
longer. Thus, a business that was small at the time of award may,
after five or ten years, no longer be a small business. The Adminis-
trator recognizes that and has proposed a rule that would require
small businesses to recertify themselves as small every year on the
anniversary date of their first contract award.

The Committee concurs with the Administrator that the deter-
mination of size status must be done periodically. Otherwise, it will
be impossible for contracting officers to meet the small business
contracting goals set forth in §15 of the SBA. However, the Com-
mittee does not believe that it is appropriate to recertify every

60The Committee moved existing 2(i) to the powers of the Administrator in §4.

61 Although there appears to be some dispute over the legality of when a contract actually
issues under the Federal Supply Schedule, the listing of a contractor and the payment by the
contractor to the Administrator of the General Services Administration can be considered to be
a contract.
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year. First, unless a small business is unusually successful or pur-
chased, it is unlikely that its size status will change on an annual
basis. Second, the process of recertification, while not unduly com-
plicated, imposes additional paperwork burdens on the vast major-
ity of small businesses in order to isolate a few small businesses
that have outgrown their status. The Committee believes that the
Administrator should undertake closer scrutiny of the PRO-NET
database rather than forcing thousands of small businesses to re-
certify their status every year.

The Committee adopts a different approach. The bill adds a new
subparagraph (4) to § 3(a) of the SBA that mandates recertification
once every five years. The Committee believes that this represents
an appropriate balance between recertification every year and the
current process that potentially allows a small business to remain
that indefinitely. It is also the opinion of the Committee that five
years represents a sufficient period in which a business might out-
grow its status as small.

The Committee’s approach also incorporates a growth factor into
the recertification decision thus enabling a small business to grow
beyond the size status without fear of losing an existing contract.
For purposes contracts awarded prior to a recertification, an in-
crease of 20 percent above the existing standard for size determina-
tions based on revenue or 5 percent above the existing standard for
size determination based on number of employees will not result in
the treatment of the business as something other than small. Of
course, the concern will not be eligible for any new contracts that
are to set aside for small businesses. The Committee adopted this
growth factor to encourage small business concerns to grow without
fear of losing existing federal government contracts. Thus, a small
manufacturer with a size standard of 500 employees would be able
to hire 25 new employees during a five-year period without fear of
losing an existing contract.

B. Qualified Indian Tribe—s§ 3(d)

The bill makes a technical change to the term “Qualified Indian
Tribe.” Current law defines a “Qualified Indian Tribe” as one that
owns and controls 100 percent of a small business. That definition
is inconsistent with the definition of a small business owned and
controlled by an Indian tribe for purposes of § 8 of the SBA because
§ 8 allows ownership of less than 100 percent of a small business
concern by an Indian tribe. The bill makes a technical correction
to that emends the definition by adding “except as otherwise pro-
vided in section §8.”

C. State—s 3(e)

The SBA currently contains a number of separate places in
which the term “State” is defined. The bill eliminates all of those
definitions and collects them in §3(e). A state includes all of the
territories of the United States including the District of Columbia,
Puerto Rico, Guam, the Virgin Islands, American Samoa, and the
Commonwealth of the Northern Marianas Islands.
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D. Contracting Officer—s 3(f)

The definition of contracting officer was set forth elsewhere in
the SBA, such as in § 31. The Committee did not change the defini-
tion but simply moved it to the definition section.

E. Small Business Development Center—s 3(g)

Small business development centers have been in existence since
1980. Yet, neither § 21 of the SBA nor § 3 has ever defined the term
“small business development center.” This had led to substantial
confusion—whether a “small business development center” is actu-
ally the grantee of the program established by §21 of the Act or
an actual site where a grantee under §21 delivers required serv-
ices. The Committee’s bill adopts the approach that the “small
business development center” constitutes the office at which any of
the services mandated by §21 are delivered. Thus, a “small busi-
ness development center” is a physical location.

F. Credit Elsewhere—s$ 3(h)

The term is defined in §3 and elsewhere in the SBA. The Com-
mittee deleted the other places where the term is defined in the
Act. The Committee’s action should not be taken to imply any
change in the meaning of the term “credit elsewhere.”

G. Disaster—S 3(k)

The Committee added the term “acts of terrorism” to those
events that can be classified as a disaster. This enables the Admin-
istrator to more easily deal with incidents, such as those that oc-
curred on September 11, 2001 and its aftermath.

The Committee eliminated from the term disaster “economic dis-
locations” because the events of September 11, 2001 led to substan-
tial “economic dislocation” throughout the United States. However,
the elimination of the term “economic dislocation” is not intended
to authorize disaster assistance for any economic dislocation. For
example, the spike in prices for electricity in California in late 2000
and early 2001 would not qualify for disaster assistance under the
SBA. On the other hand, the failure of the electricity grid due to
an act of terrorism would be an economic dislocation for which the
Administrator should provide disaster relief.

The bill also eliminates from the definition of disaster any clo-
sure of a fishery to comply with the requirements of the Magnuson-
Stevenson Fishery Conservation Management Act. The Committee
believes that such closures are economic dislocations that do not
stem from a single event (or in the case of terrorism) a series of
coordinated events.

H. Contract Bundling—s 3(o)

On March 19, 2002, the President announced his small business
policies. One of the primary concerns of small businesses is con-
tract bundling—a procedure in which contracting officers combine
multiple requirements into a single contract in a manner that pre-
vents small businesses from competing.62 The President announced

62 Technically, nothing prevents a small business from responding to a bundled contract. How-
ever, the vast majority of small businesses do not have the resources to provide multiple services

Continued
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that contract bundling should cease. The Committee fully concurs
with the President’s announcement. Small businesses ensure com-
petition and competition, whether in the private market or federal
contracting market, leads to lower prices and better service.63

The Committee has a long history of oversight with respect to
contract bundling. The Committee has held a number of hearings
on contract bundling, submitted letters objecting to various pro-
curement strategies that bundle contracts, and Committee staff has
met with procurement officials to express displeasure at con-
tracting strategies that lead to bundled contracts.

The Committee’s efforts on contract bundling revealed problems
with the existing definition of contract bundling. The Committee
emended the definition to correct these problems.

First, agency procurement officials often would simply designate
a contract as representing a new method of procurement and thus
avoid the classification as a bundle because the current definition
concerns the consolidation of existing requirements. The Committee
resolves this problem by modifying the definition to include consoli-
dation of any contract requirements without regard to whether the
procuring agency considers them to be a consolidation of existing
requirements or new requirements. Thus, if two existing require-
ments are consolidated, the contract is to be considered a bundle
even if the agency considers them to be a new acquisition strategy.
Second, the regulations implementing the definition of “contract
bundling” excluded any contract for which an A-76 study has been
performed.6* The Committee believes that the performance of an
A-76 study simply has nothing to do with whether contract re-
quirements are consolidated. Therefore, the bill eliminates the ex-
clusion for studies examining the effect of a procurement strategy
on civilian or military personnel. Third, the Committee relates the
term “bundled contract” to the new term added to the SBA—“bun-
dling of contract requirements.”

A “bundling of contract requirements” represents a procurement
strategy in which the procuring agency is attempting to satisfy two
or more existing requirements that were performed under 2 or
more separate contracts in which the total cost of the separate con-
tracts are lower than the total cost of the contract for which offers
are solicited. The Committee adopted this brightline cost test be-
cause it eliminates confusion on when a bundling occurs. The con-
tracting officer can examine existing requirements, add up the cost
of them, and see whether they are less than the cost of the new
contract. The Committee believes that it is particularly inappro-
priate to consolidate contract requirements if it will cost the gov-
ernment more money. The Committee does not intend that the gov-
ernment might not reap other benefits from the bundling of con-
tract requirements. This bright-line standard is imposed simply to
ensure that the contracting officers conduct the appropriate anal-

or a single service over a wide area or supply the government with all of its needs for a par-
ticular product. The contracting officer, in reviewing any bids by small businesses, would likely
find them non-responsive and remove them from further competition.

63 Federal procurement law has a strong preference for competition. 41 U.S.C. §253(a)(1)(A);
see Krygoski Constr. Co. v. United States, 94 F.3d 1537, 1542-43 (Fed. Cir. 1996), cert. denied,
520 U.S. 1210 (1997); American Science and Eng’g, Inc. v. United States, 69 F. Supp. 2d 227,
230 (D. Mass. 1999).

64OMB Circular A-76 requires an agency to determine whether a particular good or service
can be supplied more cheaply by using federal personnel or private contractors. The circular de-
tails the requirements for conducting such a study.



141

yses required by the Small Business Reauthorization Act of 1997
and determine whether the bundled contract will provide substan-
tial measurable benefits (other than putative cost savings) to the
government. Thus, a contract whose overall price is lower than two
or more separate contracts can never be considered a bundling of
contract requirements because, in the opinion of the Committee,
the cost-savings represent a benefit to the government. Further-
more, the Committee is not interested in having the government
perform analyses on contracts in which it will save money.

A bundling of contract requirements does not occur if the award
of the contract is suitable for small businesses. The Committee
does not change existing law for determining when a contract
award is unsuitable for small businesses.

The biggest problem in Committee’s battle against contract bun-
dling were procurement strategies that any reasonable individual
would term a bundle but the contracting officer would conclude
that it was not a bundle. Two consistent loopholes that agencies
used were the utilization of multiple award contracts (including
task or delivery orders under multiple award contracts) or the cre-
ation of new procurement requirements. For example, the agency
might determine that a task order on a multiple award contract is
not a “bundling methodology” because one of the multiple award-
ee’s is a small business. Nevertheless, the requirements for a par-
ticular task order might require the delivery of a product to mul-
tiple federal offices that no small business could accomplish. In the
Committee’s view, this would constitute a bundling methodology
even though the underlying contract is not a bundled contract. The
Committee’s bill adds a new subparagraph defining “bundling
methodology” to close these interpretive loopholes. Essentially, the
term “bundling methodology” delineates those procurement strate-
gies in which a contracting officer can create a bundled contract.
The Committee includes individual solicitations, multiple award
contracts, task or delivery orders under a single or multiple award
contract, or the creation of a new procurement requirement that
permits consolidation of existing contract requirements.65

1. HUBZones—s$ 3(p)

The Committee made a number of changes to the definitions ap-
plicable to HUBZones (Historically Underutilized Business Zones).
Some of the changes represent a change of policy concerning
HUBZones. Other changes represent technical corrections.

Section 3(p) currently refers to businesses owned by tribal gov-
ernments. The United States Code does not use the term “tribal
government” but rather uses the term “tribal organization.” The
Committee substituted the term “tribal organization” for “tribal
government” and cross-referenced the definition of “tribal organiza-
tion” from section 4(1) of the Indian Self-Determination and Edu-
cation Assistance Act. The Committee does not intend this tech-
nical change to alter the HUBZone status of any business owned
by native Americans or their tribes. Currently, § 3(p)(5)(A) imposes

65The last requirement would result in the classification of the Air Force’s FAST contract as
a bundled contract even though the Air Force contends it is not a bundled contract because it
represents a new contract requirement or acquisition strategy. In reality, the FAST contract is
a bundle because the Air Force obtained almost all of the goods and services in the FAST con-
tract through separate contract requirements or through the use of existing contracts of other
units of the Department of Defense.
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certain limitations on the ability of a HUBZone business to sub-
contract out the procurement of agricultural commodities. The
Committee believes that the blanket limitation is inappropriate.
Any other regular dealer of supplies is entitled to compete as a
HUBZone small business and the Committee has received no evi-
dence to the contrary that agricultural commodities should be
treated any differently than the provision of any other supplies to
the federal government. The Committee therefore repealed
§ 3(p)(5)(A))III)(cc). The Committee also repealed the definition of
“agricultural commodity” in §3(p)(7) since no special provisions
apply to “agricultural commodity.”

The Committee also modified the requirement for a HUBZone
small business. Rather than allowing any small business that
meets the employment criteria set forth in the §3(p), the Com-
mittee determined that only those small businesses that are eco-
nomically disadvantaged should be eligible for a procurement pref-
erence. Other than restricted competition within the rule of two for
small businesses generally, all other small business contractual
preference programs involve some type of disadvantage. For exam-
ple, Javits-Wagner-O’Day contractors and service-disabled veterans
are disabled. Their disadvantage needs no further expatiation.
Women-owned businesses are only entitled to a preference if they
are in industries in which women are historically underrep-
resented. Firms participating in the program pursuant to §8(a) of
the SBA must be both economically and socially disadvantaged
prior to entry. No such limitation exists on HUBZone firms and the
Committee believes that it is inappropriate to provide a preference
solely on the basis of employment of individuals from certain cen-
sus tracts.6¢ Therefore, the bill requires a HUBZone firm to be eco-
nomically disadvantaged. The Committee does not intend that the
term “economically disadvantaged” as used in § 3(p) shall have the
same meaning as that in §8(a). The Committee expects that the
Administrator develop regulations determining what constitutes
“economic disadvantage” by examining specific industry categories,
what resources are needed to compete in those industrial classifica-
tions, and would not expect economic disadvantage to have a net
worth of anything less than $750,000, exclusive of the value of the
business and an owner’s home.

The Committee also is concerned about lax oversight in the
HUBZone program, particularly whether a business is actually lo-
cated in a HUBZone (they changed after the 2000 census and the
three-year grace period for redesignated areas has lapsed) and
whether they are employing individuals currently residing in a
HUBZone. HUBZone firms currently self-certify and there are more
than 7,555 in the Administration’s database. In a random audit of
HUBZone firms, the Inspector General found that “over two-thirds
of the 15 subject companies were either not in compliance with
HUBZone eligbility requirements or had presumably gone out of

66 There is no evidence that the individuals who are living in such census tracts are nec-
essarily unable to obtain employment either within the HUBZone or outside of the HUBZone.
For example, there are HUBZones in the Washington, DC metropolitan area in which the typ-
ical single-family home is valued in excess of $350,000 and some homes in those HUBZones sell
for more than $500,000. The Committee is unsure how the hiring employees who can afford
%500,000 homes to work in another HUBZone provide job growth in “historically underutilized

usiness areas.”
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business.” 67 The Committee concurs with the Inspector General
that there is little assurance “that the program will provide in-
creased employment, investment and economic development for de-
pressed areas.”®® The Inspector General concluded “greater
verification of HUBZone company qualifications is necessary.” 69

In response to the Inspector General’s audit, the Committee re-
quires that district counsels visit the HUBZone business prior to it
first responding to a solicitation from a federal agency and again
if the business moves it primary location pursuant to new
§ 3(p)(5)(B).70 This will ensure that only legitimate HUBZone firms
are obtaining the price preference in source selection.”? The Com-
mittee intends that the performance of the site visits constitutes
the highest priority for district counsels. Furthermore, the Com-
mittee intends that the Administrator will promulgate new regula-
tions or standard operating procedures that will enable district
counsels to perform these site visits and certifications in a timely
manner. Given the usual lead time associated with response to
many contractual offers, the Committee would expect that district
counsels prioritize based on the due dates for responding to specific
solicitations. This will require the HUBZone firm and the district
office to maintain close contact.”2 Finally, the Committee does not
expect that the Administration shall prejudice any HUBZone firm
by failing to perform a certification within the time period needed
to respond to the contract. The Committee would expect that the
Administrator will modify the agency’s regulations to ensure that
a failure by a district counsel to perform the site visit within the
time needed by the HUBZone firm to respond to the solicitation ac-
curately will not prejudice the HUBZone firm. Such regulations
may include that the HUBZone would be permitted to self-certify
for the an initial bid, but the district counsel would have to make
a site visit before the submission of the next bid

HUBZone firms are required to expend the majority of the dollar
value of the contract (except in certain circumstances such as busi-
nesses that serve as regular dealers), on personnel costs for the
HUBZone business that won the contract or other HUBZone busi-
nesses that are subcontractors to the winning HUBZone firm. The
Committee recognizes that the 50 percent requirement may not be
appropriate for certain industries, i.e., more subcontracting occurs
(such as in construction where a general contractor may be in a
HUBZone and wins a bid but needs to subcontract out various con-
struction services). The Committee therefore added a subparagraph

67 INSPECTOR GENERAL, UNITED STATES SMALL BUSINESS ADMINISTRATION, Audit of the Eligi-
bility of 15 HUBZone Companies and a Review of the HUBZone Empowerment Contracting Pro-
gram’s Internal Controls at 3 (Audit Report No. 3-05) (Jan. 22, 2003).

6871q

691d. at 4.

70The Committee does not expect that the visitations on change of address of the primary
location will be particularly complex. The only requirement will be to determine that the busi-
ness actually is located at its new location and it is in a HUBZone. The Committee would not
object to having the district counsel delegate this function to another employee within the dis-
trict office as long as the district counsel filed the appropriate written certification.

71The Committee recognizes that HUBZone firms which certify incorrectly are subject to po-
tential criminal penalties. However, given the fact that the focus of the Justice Department is
on other activities (fighting the importation of drugs and the actions of potential terrorists), the
Committee does not believe that there is a significant likelihood of prosecution for filing false
staterr)lents with the government by HUBZone firms (especially if the firms do not win con-
tracts).

72The Committee believes that such close contact will assist the HUBZone small business be-
cause they will be able to utilize the resources of the Administration’s district office in obtaining
federal government contracts.
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(D) to §3(p)(5)D) in which the Administrator can take into account
industry standards on subcontracting services and may authorize
the HUBZone business to perform less than 50 percent of the dollar
value of the contract on firm not located within a HUBZone. How-
ever, the Committee was concerned that the exception could swal-
low the general rule and prohibits the Administrator from dropping
the percentage of the contract performed within a HUBZone to less
than 33 percent of the value of the contract. That would fundamen-
tally defeat the purpose of the HUBZone program—to provide em-
ployment within a HUBZone.

New subparagraph (E) requires the Administrator to promulgate
regulations to implement the Administrator’s new authority in sub-
paragraph (D) taking into account industry standards. The Com-
mittee expects the Administrator to place the highest priority on
developing rules applicable to the construction industry.

J. Small Manufacturer—s 3(r)

The Committee has made a number of revisions in the SBA and
SBIA to revitalize the manufacturing sector in the American econ-
omy. The Committee determined that it would be useful to define
the term “small manufacturer.” While all small businesses whose
primary industrial classification is in North American Industrial
Classification sectors 31, 32, and 33 (the sectors for manufac-
turing), not all small business concerns in those sectors are consid-
ered small manufacturers. The Committee determined that small
manufacturers should be limited to those small business concerns
that have all of their production facilities are located in the United
States. The Committee does not intend that small business con-
cerns that have manufacturing facilities situated outside of the
United States should be denied assistance under SBA and SBIA
programs. However, special benefits should be afforded to those
manufacturers whose production facilities are located in the United
States.

K. Small Business Lending Company—S$ (3)(s)

Almost all of the lenders authorized by the Administrator to
issue guaranteed loans pursuant to §7(a) are lending institutions
regulated by a federal financial regulator. However, there are a few
institutions that make guaranteed loans that are not subject to fed-
eral financial regulatory oversight or regulation by a state banking
authority. The Administrator classifies these institutions as “small
business lending companies.” Since the Committee adds a new § 23
granting the Administrator power to regulate these entities, the
bill adds a definition of small business lending companies.

L. Non-Federally Regulated SBA Lenders—s 3(t)

The Administrator also authorizes certain institutions that are
subject to regulation by state authorities but whose lending activi-
ties are not overseen by federal banking regulators to issue guaran-
teed loans. The Committee authorizes the Administrator, in new
§ 23, to regulate these institutions and added a definition to § 3.

M. Procurement Center Representative—s 3(u)

Section 15 of the SBA mandates that procurement center rep-
resentatives undertake certain activities. However, the SBA does
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not define a procurement center representative. New § 3(u) defines
a procurement center representative as an Administration em-
ployee whose sole responsibility is to perform the activities speci-
fied in § 15(1) related to assisting small businesses and small man-
ufacturers obtain prime government contracts. The Committee de-
termined that the functions of the procurement center representa-
tive could not be performed by an employee of the Administration
assigned to other duties in addition to that of procurement center
representative. Therefore, the Committee requires that the pro-
curement center representative not be assigned any other task.

N. Commercial Marketing Representative—$§ 3(v)

One of the functions of the Administration is to assist small busi-
nesses in obtaining subcontracts from federal government prime
contractors. The Administration assigns an employee called a “com-
mercial marketing representative” to perform this function. The
Committee assigns additional responsibilities in §8 to this em-
ployee and determined that a definition should be added to the
SBA. As with the procurement center representatives, the Com-
mittee determined that the functions of the commercial marketing
representative should not be assigned to an Administration em-
ployee on a part-time basis.

O. Team—s 3(w)

One mechanism to increase the number of federal government
contracts awarded to small businesses is to allow two or more
small businesses to respond to a procuring agency’s solicitation as
one entity. This arrangement is called teaming and the responding
entity is considered a team. The Committee determined that the
concept was sufficiently significant to warrant inclusion in the
SBA. The Committee also eliminates any confusion about whether
a team is considered a small business. If each member of the team
is a small business concern, then the team is deemed to be a small
business even if the aggregate revenue or employees of the team
would exceed the appropriate size standard for the industrial clas-
sification under which the contract is awarded.

Section 204. Small Business Administration

This section amends 4 of the SBA, 15 U.S.C. §634 that provides
for the creation of the Administration. In addition to changes set
forth below, the Committee repealed the existing § 4(d) that created
the Loan Policy Board (which has not been in existence for many
years). Subsection (4)(a) establishes the Administration, subsection
(4)(b) vests management in the Administrator and Deputy Admin-
istrator, subsection (4)(c) delineates the general powers of the Ad-
ministrator (except with respect to personnel which is set forth in
§6 of the Act), and subsection (4)(d) provides the Administrator
with various miscellaneous authorities and limitations on that au-
thority.

A. Deputy Administrator—s$ 4(b)(2)

The Committee bill requires the President to appoint a Deputy
Administrator confirmed by the Senate rather than giving the
President that option. The Committee took this approach because
a number of functions are actually delegated to the Deputy Admin-
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istrator in the Committee’s bill. Furthermore, the President always
has appointed a Deputy Administrator since the position was cre-
ated so the Committee believes that this does not change existing
practice.

B. Sue and Be Sued—<S 4(c)(2)

The Committee made one change to the Administrator’s author-
ity to sue and be sued. The current language in § 5(b)(1) of the SBA
provides that “no attachment, injunction, garnishment, or other
similar process, mesne or final, shall be issued against the Admin-
istrator or his property.” The Committee eliminated the term “in-
junction” because the Committee believes that the Administrator
should be subject to injunctive relief when the Administrator vio-
lates the: Constitution, SBA, SBIA, Administrative Procedure Act,

or some other federal law.

C. Rules and Regulations—s 4(c)(3)

Section 553(a) of the Administrative Procedure Act excludes from
the requirements of notice and comment any rule that deals with
public property, loans, grants, benefits, or contracts. A strict appli-
cation of that standard would eliminate most of the rules promul-
gated by the Administrator from the requirements of notice and
comment. The Administrator adopted a regulation, 13 C.F.R.
101.108, that requires compliance with the public participation re-
quirements of the Administrative Procedure Act. The Committee
concurs that it is appropriate to seek notice and comment on Ad-
ministration regulations and simply codifies this practice thereby
prohibiting a subsequent Administrator from repealing this re-
quirement.

Since regulations concerning agency management 73 or personnel
(except as otherwise provided in the Committee’s bill) do not affect
the public’s utilization of programs authorized under the SBA, the
Committee does not require that the Administrator promulgate
such regulations pursuant to notice and comment. However, the
Committee has no objection if the Administrator continues an ex-
isting practice to provide an opportunity for notice and comment on
rules related to agency management and personnel.

D. Gifts—§4(c)(6)

The Administrator only has the power to accept gifts pursuant
to a limited co-sponsorship authority set forth in §8(b) and during
disasters. The Committee believes that the Administrator should
have the same scope and power that the Department of Commerce
has to receive and solicit gifts. The bill provides the Administrator
and subsidiary personnel with the authority to receive and solicit
gifts of real and personal property and personal services. The Com-
mittee considers that the donation of personal services includes,
but is not limited to, the temporary space for use of events, rental
of cars, and the provision of food.

The authority to accept gifts is limited to the provision of train-
ing and technical assistance to small business concerns and small
manufacturers. The Committee considers this provision sufficiently

73 Regulations concerning agency procedure and practice, such as rules of practice before the
Office of Hearings and Appeals, are not to be considered regulations of agency management.
These rules affect the rights of the public and should be issued only after notice and comment.
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broad to encompass the acceptance of any gift that in the estimate
of the Administrator will further the purposes of the SBA.

The Committee is concerned that the use of gifts may be used (as
it has been in the past) for political purposes rather than assisting
small businesses. Therefore, the Committee requires that gifts be
held in a separate account and audited by the Inspector General
to ensure that the gifts are being used to further the purposes of
the Act. The Inspector General is required to periodically report to
Congress on the outcome of the audits. The Committee is of the
opinion that periodic Inspector General audits and reports to Con-
gress will act as a sufficient deterrent to use of gifts for political
purposes.

To the extent that a gift, including the donation of a personal
service or personal property is utilized for an event that furthers
the purposes of the Act, the Administrator is authorized to charge
a nominal fee to assist in the defrayment of the cost of the event.

No gift may be accepted if the General Counsel believes that a
conflict of interest would occur in the provision of a gift. For exam-
ple, a gift that is conditioned on the Administration’s issuance of
a guaranteed loan to a specific entity or entities would constitute
one obvious example of a gift that created a conflict of interest be-
cause the Administrator’s determination on the propriety of issuing
the guarantee may be colored by the donation of the gift.

This new paragraph also incorporates existing authority for the
Administrator to receive donations of gifts for use in the operation
of the disaster loan program. The bill specifically excludes dona-
tions of gifts for the disaster loan program from the general gift au-
thority requirements of separate accounts and periodic audits. The
Committee believes that recovery from a disaster is sufficiently im-
portant that accounting and auditing mandated by this paragraph
could interfere with recovery.

E. Co-sponsorship of Events—§ 4(c)(7)

The Committee recognizes that the Administrator and Adminis-
tration employees regularly arrange for businesses and trade
groups to co-sponsor events with the Administration. The Adminis-
tration receives the benefit of monetary savings while the co-spon-
sor receives intangible benefits, such as advertising and having its
name associated with the promotion of small business development.
The Committee finds such co-sponsorship to be extremely beneficial
to furthering the purposes of the Act particularly in times of tight
budgetary constraints. Therefore, the Committee believes that the
co-sponsorship authority should be made permanent rather than
terminate on a date certain as is currently provided in § 8(b) of the
SBA.

The Committee considers that any donations of services or prop-
erty (including the provision of space, food, etc.) can be utilized for
co-sponsorship as long as the co-sponsor’s contributions defray the
majority of the cost of the event. The Committee does not believe
that a co-sponsor who only defrays a small portion of the cost of
an event should be termed a cosponsor. Of course, nothing would
prohibit the Administrator from accepting any such donations as
gifts to defray the cost of an event put on by the Administrator.

The bill authorizes any Associate Administrator (as that term is
defined under revised §(6)) to approve the co-sponsorship of an
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event. The Committee also requires the General Counsel to be in-
volved to avoid potential conflicts of interest. For example, the Ad-
ministrator may be negotiating a major contract with a large busi-
ness that also willing to sponsor an event. The General Counsel
may determine that the sponsorship appears to undermine the in-
tegrity of the procurement process and may lead to challenges
under procurement statutes. Therefore, it is appropriate for the
General Counsel to be consulted on co-sponsorships.

The Committee is concerned that co-sponsorships also may be
utilized for political purposes rather than furthering the purposes
of the Act. Therefore, the Committee requires that the Inspector
General report to Congress on whether the co-sponsorships have
furthered the purposes of the Act.

F. Groups Receiving Special Consideration—s 4(d)(7)

The SBA authorizes the Administrator to give special consider-
ation to veterans in providing assistance to veterans under the
SBA.7¢ The Committee extended that special consideration to incor-
porate the provision of assistance under the SBIA. The Committee
also added small manufacturers to the list of entities that should
receive special consideration in the provision of assistance under
the SBA and SBIA. For example, if the Administrator is unsure
whether to approve a loan under Title V of the SBIA to a small
manufacturer, it should give the benefit of the doubt to the small
manufacturer. Similarly, in providing technical assistance, the Ad-
ministrator should examine mechanisms to ensure that veterans
have appropriate advice from all aspects of the Administration and
not just the services provided by the Office of Veterans Affairs.

Section 205. Financial Management

Section 205 of the Committee bill amends § 5 of the SBA to incor-
porate all of the general financial management provisions into one
section. Subsection (5)(a) lays out the powers related to the ac-
counts of the Administration, subsection (5)(b) specifies the finan-
cial management powers (including authority to sell financings and
liquidate loans), subsection (5)(c) authorizes the sale of guaranteed
loans in the secondary market, subsection (5)(d) empowers the Ad-
ministrator to issue trust certificates for sales made in the sec-
ondary market, subsection (5)(e) creates a central registry of loans
and trust certificates,”> subsection (5)(f) provides miscellaneous
powers needed to operate the loan and investment programs, and
subsection (5)(g) transfers the risk management database from §4
to § 5 of the SBA.

The Committee made very few substantive changes in the finan-
cial management requirements because the Committee is generally
pleased with the operation of the secondary markets for guaranteed
loans pursuant to § 7(a) of the SBA and sale of debentures issued
pursuant to Title V of the SBIA. In addition, while the Committee
has significant concerns about overall management of the Adminis-
tration, those concerns do not extend to the management of the sec-
ondary markets in the sale of guaranteed loans or debentures. As

74 Given this special consideration, it made no sense to retain in § 7, a separate power author-
izing the Administrator to make loans to veterans. The Committee repealed that special provi-
sion because it amounted to mere surplusage.

75The Administrator has contracted the operation of the central registry.
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a result, the Committee did not consider any changes to the oper-
ations of the secondary markets or include any such changes in the
bill.

A. Accounts—S 5(a)

In 1990, Congress enacted the Federal Credit Reform Act, 2
U.S.C. §661a—f, as means to more accurately measure the cost of
Federal credit programs, including those authorized by the SBA
and the SBIA. Section 4(c) of the SBA empowers the Administra-
tion to create revolving funds to operate the various loan programs
authorized by the SBA and SBIA. The Federal Credit Reform Act
eliminated those revolving funds in 1992. The Committee deter-
mined that including the provisions for the revolving funds would
reenact authority that the Administrator cannot have by operation
of other provisions of law. To avoid this problem, the Committee
simply authorized that payments to the Administration arising out
of transactions related to its loan and investment programs would
be made into accounts and funds determined by the Administrator.
The Committee expects that the Administrator will work with the
Secretary of Treasury and the Office of Management and Budget
in identifying all accounts and funds into which monies have been
paid since the elimination of the revolving funds. The change in
legislative language is not intended to change the operation of the
loan programs, as they have operated since the Federal Credit Re-
form Act became effective in 1992.

B. Limitation on Sales of Financings—s$ 5(b)(1)(B)

The Administrator has the authority to dispose of loans by sell-
ing them to third parties. Nothing in the SBA mandates that such
sales take place. Current Administration procedures mandate that
disaster loans, whether performing or non-performing, be sold after
two years. The loans are frequently sold to banks that take a much
harder line in trying to enforce payment or recover assets than the
Administration.”® This is particularly problematic for businesses
that have received disaster loans. The business may not be current
in payments because it is trying to recover from the disaster. The
situation can be exacerbated in flood plains or hurricane-prone
areas because the business might be hit by a subsequent disaster
a few years after the initial disaster loan was made.

The Committee does not object to the Administration’s efforts to
increase liquidity in its disaster loan program by selling disaster
loans. However, the Committee is concerned that the Administra-
tion’s focus on liquidity seems to take priority over ensuring that
small businesses recover from a disaster. In addition, the General
Accounting Office uncovered lapses in the ability of the Adminis-
trator to account for the sale of disaster loans. Given these con-
cerns, the Committee assessed a number of approaches to find the
correct balance between the palliative nature of the disaster loans
and the Administration’s need for liquidity. The Committee consid-
ered, but rejected, a ban of disaster loan sales. That could create
some problems of liquidity for the Administration during future
disasters. The Committee also examined whether it would be ap-

76 The Committee recognizes that private-sector banks must make money. Thus, the Com-
mittee does not object to private banks making a greater effort to collect on loans than the Ad-
ministration.



150

propriate to limit disaster loan sales only to loans that are per-
forming. This would increase liquidity without imposing greater
risk on financial institutions that must be aggressive with non-per-
forming loans if they are to recover money. The Committee rejected
this approach because the Administration historically does not
have a high recovery on liquidated and foreclosed loans. The Com-
mittee believes that the taxpayer and the liquidity of funds for dis-
aster loans will be protected by the efforts of private institutions
to recover on delinquent loans.

The Committee believes that the approach adopted in the bill—
a prohibition on sales of disaster loans for three years—represents
a sound compromise between ensuring that disaster loan recipients
have sufficient time to recover while ensuring that the Administra-
tion still maintains liquidity in its disaster loan portfolio. The Com-
mittee added a further restriction to prevent the sale of a loan
within three months after the end of the three-year period if, dur-
ing the three months prior to the end of that three-year period, the
Administration was engaged in negotiations for the purpose of sub-
stantially altering the term of the loan. The Committee included
this provision to allow the Administrator and the business to con-
clude negotiations (if possible) without having the loan simply sold
because the three-year deadline was hit. Furthermore, the Com-
mittee believes that the Administrator will instruct all personnel
involved in negotiations to focus their efforts on concluding negotia-
tions rather than simply allowing the time-period for sale to com-
mence. The Committee is of the opinion that a substantial alter-
ation that benefits the borrower will ultimately benefit the Admin-
istration (through the probability of higher repayment) and aid in
the recovery of communities devastated by disaster. Finally, the
Committee expects that the Administrator will continue to provide
all data needed by the General Accounting Office to continue its in-
vestigation of disaster loan sales.

C. Agent Fees—s§ 5(e)(5)

The fiscal transfer agent has the responsibility to administer
each pool 77 or individual certificate. 13 C.F.R. § 120.640. The fiscal
transfer agent also maintains a registry of holders of trust certifi-
cates. The fiscal transfer agent also issues the trust certificate
backing the individual loan. Id. at §120.643. The fiscal transfer
agent is currently paid on a fee basis per transaction plus any in-
terest on payments made while those payments are under the con-
trol of the agent. In other terms, the contract allows the fiscal
transfer agent to earn money on the float. This paragraph codifies
the legal authority of the Administrator to use interest on the float
as part of the reimbursement package for the fiscal transfer agent.
In making this change, the Committee specifically rejects those
portions of the Inspector General’s report (03—034) that raise ques-
tions concerning the availability of the float to reimburse the fiscal
and transfer agent.

77 Loans are pooled by loan packagers (known as pool assemblers) when the loans are sold
on the secondary market.
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Section 206. Organization and Staff

Section 206(a) amends existing § 6 of the SBA to incorporate pro-
visions concerning the organizational structure of the Administra-
tion and requirements to be met by various subsidiary Administra-
tion officials. Subsection (6)(a) creates the general authority of the
Administrator, subsection (6)(b) authorizes certain associate admin-
istrators, subsection (6)(c) creates certain subsidiary offices, sub-
section 6(d) authorizes the appointment of officers within the Ad-
ministration to manage the subsidiary offices created in subsection
(6)(c), subsection (6)(e) authorizes the appointment of a general
counsel, subsection (6)(f) creates regional offices, subsection (6)(g)
establishes district offices and authorizes the appointment of sub-
sidiary employees within the district offices, and subsection (6)(h)
grants certain general personnel authority to the Administrator.
Subsection 206(b) creates certain transition rules related to sub-
sidiary employees.

A. General Organizational Authority—S$ (6)(a)

The Administrator is authorized to create subsidiary offices and
appoint employees necessary to carry out the SBA and SBIA. The
Committee intends this power to be equal to the power granted
other agency heads with respect to the management of agency
structure and personnel. While it is not normal to limit this ple-
nary authority, the Committee determined that it was necessary to
ensure that the Administrator appoint qualified individuals in cer-
tain important subsidiary offices. In other agencies that similarly
affect many members of the public, the individuals would be sub-
ject to confirmation by the Senate and the confirmation process
assures certain minimum qualifications of the subsidiary employ-
ees. The Committee believes that a more appropriate manner is to
require certain levels of expertise of key subsidiary employees rath-
er than converting them to the Senate-confirmed slots.

B. Associate Administrators—s 6(b)

As already noted in the Committee report, the Administration
has far more associate administrators than are authorized by stat-
ute. Furthermore, the Administrator has created an entire separate
level of associate deputy administrators to who associate adminis-
trators report. The Committee determined that this structure was
not logical. The Committee’s approach is to authorize the current
organizational structure of the Administration by converting the
associate deputy administrators to associate administrators and
taking the existing associate administrators and categorizing them
as assistant administrators. Thus, assistant administrators report
to associate administrator who report to the Deputy Administrator
and Administrator.

While there has been some concern that this organizational
structure constrains the discretion of the Administrator, the Com-
mittee rejects all such assertions. This is no more restrictive than
many other agencies that have statutorily created subsidiary offices
that cannot be altered without the approval of Congress.

The bill establishes four Associate Administrators: Capital Ac-
cess, Government Contracting and Minority Small Business Oppor-
tunities, Enterprise Training and Outreach, and Administration
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and Management (who also acts as the Chief Operating Officer of
the Administration).

The Associate Administrator for Capital Access is to be appointed
from civilian life and have five years experience in providing in-
vestment or banking services to businesses. The Committee does
not intend that the Associate Administrator need to have actually
been involved in the banking or investment banking industries.
The experience requirement is designed to ensure that the Admin-
istrator finds someone who has detailed knowledge of the invest-
ment and banking industries, preferably as it relates to small busi-
nesses and not necessarily someone that actually worked in the
banking or investment banking industry. However, an individual
that provided financial audit services to the banking or investment
banking industry certainly would qualify in the opinion of the Com-
mittee. The Committee determined that the person most likely to
have experience in this field would be someone in the private sec-
tor. For example, an attorney that represents banks in commercial
loan transactions will have a better sense of the needs of private
investors than a bank auditor whose entire career was spent at the
Office of the Comptroller of the Currency.”8

The Associate Administrator for Government Contracting and
Minority Small Business Opportunities is required to have experi-
ence in federal procurement. Given the arcane nature of this field,
the Committee believes that hiring an individual from within the
federal government would not be inappropriate due to that individ-
ual’s exposure to federal procurement.

The Associate Administrator for Enterprise Training and Out-
reach also may be hired from civilian life or the federal govern-
ment. Community-based outreach programs is not to be interpreted
literally to mean only certain organizations involved in the reach-
ing out to local communities. Rather, the Committee uses the term
to incorporate the vast majority of programs that exist in the
United States to provide technical advice and assistance to individ-
uals, businesses, or communities in improving some aspect of their
life or surroundings. These programs may run the gamut from the
President’s Faith-based Initiatives to overseeing cooperative exten-
sion programs at the United States Department of Agriculture.
Similarly, state and local governments that operate various out-
reach and training programs, including adult education, would
qualify as having experience in community-based outreach organi-
zations. And of course, the Committee certainly believes that indi-
viduals involved in the thousands of not-forprofit and charitable or-
ganizations also would meet the qualifications experience. For ex-
ample, an individual that worked in a trade association on certifi-
cation and testing of its members would be involved in community-
based outreach programs.

The Committee did not impose an experience requirement on the
Associate Administrator for Administration and Management be-
cause that individual is not directly overseeing delivery of pro-
grams or services to the small business community. The Committee
in no way underestimates the importance of this position for the
smooth delivery of services to the public. Therefore, the Committee

78 The reference is not meant to discount the expertise of the employees of the Office of the
Comptroller of the Currency. It is simply that someone involved in banking or financial services
in the private sector is more likely to have a better grasp of the financial needs of businesses.
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intends that the individual appointed by the Administrator will
have substantial management experience in large organization,
public or private, or preferably both. As with the Associate Admin-
istrator for Capital Access, the management experience does not
have to be hands-on. The Committee recognizes that there are
many talented individuals working for management consulting
firms that are capable of providing the necessary skills to the Ad-
ministration. Clearly, the Committee does not wish to inhibit the
Administrator from selecting such an individual because of their
unique perspective on managing large organizations.

C. Establishment of Certain Offices—$ 6(c)

Currently, there are six offices established within the Adminis-
tration by the SBA.7® The Committee’s bill simply transfers the
statutory authority for those six offices—Minority Small Business
and Capital Ownership Development, Veterans Business (section
205(c) repeals § 32 of the SBA because the office is now created by
§6), Small Business Development Centers, Investment, Inter-
national Trade (section 205(b) makes necessary conforming changes
to §22 of the SBA), and Women’s Business Ownership—from else-
where in the SBA to §6. The Committee also creates two new of-
fices—the Office of Lender Oversight and the Office of Congres-
sional and Legislative Affairs. Both of these offices currently exist
within the Administration and, due to their importance, the Com-
mittee believes that the Administrator should not have the power
to eliminate either office. The Committee does not intend that the
Administrator should eliminate other offices simply because they
are not listed by statute. For example, the Committee recognizes
the importance of the Office of Disaster Assistance but did not feel
that the Administrator, in a reorganization of the agency, might
eliminate that office or change its existing reporting requirement—
directly to the Administrator. The Committee is confident that the
Administrator will continue to appoint someone to head that office,
although that individual will be an assistant administrator because
the bill only authorizes four Associate Administrators.

D. Appointment of Assistant Administrators

Each of the Offices created pursuant to §(6)(c) is to be managed
by an assistant administrator. Except for the Assistant Adminis-
trator for Congressional and Legislative Affairs, each Assistant Ad-
ministrator reports to an appropriate Associate Administrator. In
the Committee’s view, there is no appropriate individual, other
than the Administrator, to whom the Assistant Administrator for
Congressional and Legislative Affairs should report. The Com-
mittee believes that person should be an integral part of the Ad-
ministrator’s inner circle and decisionmaking team.

The Committee set forth qualifications that each Assistant Ad-
ministrator has to meet. The Committee examined whether the Ad-
ministrator should have the discretion to hire employees from out-
side the Administration to manage these offices. In certain in-
stances, the Committee allows the Administrator to hire employees
from outside the Administration to run offices. In some cases, the

79 Technically, there are 7 but specific statutory authority for the seventh—the Office of Rural
Affairs has been repealed.
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operations of the programs overseen by particular offices are suffi-
ciently complex and arcane that the Committee considers the only
individuals with sufficient expertise to be employees of the Admin-
istration. This does not represent a radical departure from existing
practice. Most offices within the Administration are managed by
career employees; these career employees report to a political ap-
pointee (a deputy associate administrator). The Committee also re-
jects the notion that this detail infringes on the prerogatives of the
Administrator or President to appoint subsidiary personnel. There
are a number of other provisions of law specifying criteria for em-
ployment and mandating whether the individual shall be a career
employee, in the senior executive service, or exempt from the re-
quirements of Title 5, United States Code.80 In fact, the position
of the Assistant Administrator for Women’s Business Ownership
within the Administration is designated as a non-career Senior Ex-
ecutive Service position and the Associate Administrator for Vet-
erans Affairs must be within the Senior Executive Service. The
Committee simply exercised its authority to set forth or modify the
criteria for various subsidiary positions within the Administration.
The Committee simply is seeking a mechanism to ensure that

806 U.S.C. §252(a)(2) (requiring head of Bureau of Border Security to have minimum five
years law enforcement and five years management experience); id. at § 271(a)(2) (requiring head
of Bureau of Citizenship to have minimum 5 years management experience); 7 U.S.C.
§5402(c)(1) (requiring employees within Office of Agricultural Environmental Quality to have
professional experience in environmental matters); id. at § 7657 (mandating that members of
Senior Scientific Research Service have doctoral degrees and conducted research in agriculture
or forestry); 10 U.S.C. §3014(c)(4) (requiring Secretary of Army to appoint head of auditing func-
tion career reserved position who has minimum 5 years accounting or auditing experience); id.
at §5014(c)(5)(A) (mandating that head of office of Navy audit function be career reserved posi-
tion with minimum of 5 years accounting or auditing experience); id. at §8014(c)(5) (same re-
quirement for Air Force as for Army and Navy); 15 U.S.C. §1511e(b) (requiring Director of Of-
fice of Space Commercialization to be in Senior Executive Service); id. at § 1511d(a)(2) (requiring
head of Chesapeake Bay office in NOAA to have knowledge and experience in resource or re-
search on problems of Chesapeake Bay); 16 U.S.C. §1 (Director of National Park Service re-
quired to have substantial experience and demonstrated competence in land management and
natural or cultural resource conservation); 20 U.S.C. §3412(i) (requiring liaison for community
and junior colleges within Department of Education to have graduated from a junior or commu-
nity college and worked at one for not less than 5 years); id. at § 3426(b) (mandating that liaison
for proprietary institutions in Department of Education have graduated from proprietary insti-
tution and employed by one for not less than 5 years); id. at § 3427 (Secretary of Education re-
quired to appoint a coordinator for outlying areas who has substantial experience in operation
of federal programs in territories and commonwealths); id. at §4709; (requiring Executive Sec-
retary of Barry Goldwater Foundation to be non-career Senior Executive Service); id. at §5503
(mandating director of Office of Environmental Education to be in Senior Executive Service and
limits employees to a maximum of ten); 22 U.S.C. §2664a(c) (ombudsman for civil service em-
ployees at Department of State must be career reserved position in Senior Executive Service
and shall be authorized to participate in all Secretarial Management Council meetings); 30
U.S.C. §954 (mandating experiential requirements for mining inspectors and other employees
of Mine Safety Health Administration); 31 U.S.C. §901(a) (mandating that chief financial officer
of certain agencies to be career employees) id. at §903(a) (setting deputy chief financial officers
as career reserved position within Senior Executive Service); 33 U.S.C. §1123(d)(1) (mandating
that Secretary appoint Director of Sea Grant College Program who has administrative experi-
ence and knowledge or expertise in fields related to ocean, coastal or Great Lakes resources);
38 U.S.C. §317(b) (requiring that director of Center for Minority Veterans within Department
of Veterans Affairs be appointee within Senior Executive Service); id. at §319 (head of Office
of Employment Discrimination at Department of Veterans Affairs must be a career appointee
in Senior Executive Service); 42 U.S.C. § 237 (requiring biomedical research service within Pub-
lic Health Service to have doctorates in biomedicine or related field and meet qualifications
standards established by Office of Personnel Management for appointment at GS—15 level and
exempting such employees from general schedule service requirements); id. at § 904(c) (limiting
number of non-career Senior Executive Service or policymaking positions within Social Security
Administration to 20); id. at §7144b(b) (mandating Secretary of Energy appoint Director of
Counterintelligence in Senior Executive Service and require individual to have substantial expe-
rience in matters relating to counterintelligence); 44 U.S.C. §2103(c) (requiring Deputy Archivist
to be a career reserved position in Senior Executive Service); 49 U.S.C. §106(c)—(d) (specifying
requirements for Administrator and Deputy Administrator of Federal Aviation Administration
including limitation on whether Administrator and Deputy Administrator both can be current
or former military officers). This list is not exhaustive and excludes numerous boards and com-
missions to which the President is required to appoint experts in specific fields.
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%uagﬁed people administer the programs set forth in the SBA and
BIA.

The Committee requires that the Assistant Administrator for Mi-
nority Small Business and Capital Ownership Development is to
run the program established by §8(a) of the SBA, it makes sense
that the individual have significant experience within the Adminis-
tration in providing assistance to minority small businesses. Not
all of the experience needs to be within the Office of Minority
Small Business and Capital Ownership Development. The Com-
mittee determined that it would be inappropriate to politicize the
position and determined that the Assistant Administrator be a ca-
reer employee. The Committee required five years of experience in
assisting minority small businesses to ensure that the individual
was qualified to oversee the tasks required to run the program es-
tablished by § 8(a).

The Committee requires that the Assistant Administrator for
Veterans Business have significant experience dealing with vet-
erans and providing entrepreneurial outreach to veterans. That
outreach can be in a variety of different settings and may also in-
clude work experience in SBDCs or the Veterans Service Corpora-
tion. The critical issue to the Committee is that the individual be
capable and understanding of the special needs of veterans (par-
ticularly disabled veterans) in starting their own businesses or
seeking assistance from the government outside of the military.
The Committee determined that it would be inappropriate to politi-
cize the position and determined that the Assistant Administrator
be a career employee. The Committee required five years of experi-
ence in assisting minority small businesses to ensure that the indi-
vidual truly had the necessary experience of having assisted vet-
erans.

The Committee requires that the Assistant Administrator for
Small Business Development Centers have five years experience in
entrepreneurial outreach to small businesses or as an educator in
a business program in an institution of higher learning. Given that
the program operated pursuant to 21 of the SBA is a nearly $100
million grant program and the Committee substantially increases
the oversight of the grantees, it is necessary that the individual
have significant experience and understanding of grant programs
particularly as they relate to higher education. The Committee in-
tends that the five years of experience can be some combination of
outreach and education or all of one or the other. Given recent ex-
perience with the small business development centers in California,
the Committee determined that management of the program
should be vested in a career employee.

The Assistant Administrator for Investment is required to be a
career employee. This position is the closest position within the Ad-
ministration to the oversight role played by the Securities and Ex-
change Commission (SEC). Congress established the SEC in a
manner to insulate it from undue influence by the President. The
Committee believes that the individual overseeing the health of
SBICs should be as equally insulated from politicization as the
SEC. Therefore, the Assistant Administrator must be a career em-
ployee. Although the Committee did not specify an experience re-
quirement, the Committee believes that the Administrator should
seek out an individual extremely well qualified in regulating in-
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vestment bankers or mutual funds. Such individual may be hired
from the private sector, state regulators, or from another regu-
latory institution including the SEC.

The Assistant Administrator for Lender Oversight is the closest
position within the agency to many of the federal banking regu-
lators such as the Office of the Comptroller of the Currency. The
banking regulators are well insulated from political influence and
the Committee believes that it is appropriate for the Administra-
tion’s equivalent of banking regulators to be similarly insulated. As
a result the Committee requires the employee to be a career em-
ployee with significant experience in lender oversight. Such over-
sight may come from work at the Administration, working for one
of the bank regulators, or providing advice to lending institutions
on compliance with federal or state banking regulators. The Com-
mittee also mandates that the individual report to the Associate
Administrator for Capital Access because that is the individual
within the Administration with the greatest expertise in financial
institutions.

The Committee clearly understands the political nature of the
Office of Congressional and Legislative Affairs. As the primary liai-
son between Congress and the Administrator, the Administrator
must be comfortable with the Assistant Administrator and have
the same political beliefs and philosophy as the Administrator.
Thus, insulating this individual from political influence would be
oxymoronic and expects the Assistant Administrator to be a non-
career employee. What the Committee does not expect is for the As-
sistant Administrator to totally lack understanding of Congress
and the legislative process. In most agencies, the head of Congres-
sional affairs is subject to Senate confirmation so the individual
has significant experience, either in the public or private sector, in
Congressional Relations. The Committee believes that the only way
to ensure that the Assistant Administrator for Congressional and
Legislative Affairs has experience dealing with Congress is to man-
date the requirement. Under the Committee’s approach, the Assist-
ant Administrator is required to have five years of experience in a
legislative capacity 81 working for Congress.

The Assistant Administrator for International Trade shall have
five years of experience working on international trade matters.
Such experience can come from assisting exporters or importers or
working with organizations that promote or regulate international
trade. As with other Assistant Administrators, the Committee be-
lieves that qualified individuals must have five years of experience
to prove useful to small businesses needing the assistance of the
Administration’s Office of International Trade. The position is de-
signed to assist small businesses and should not be politicized.
Therefore, the Committee requires the Assistant Administrator to
be a career employee.

The Assistant Administrator for Women’s Business Ownership is
currently a non-career position. The Committee decided not to
change that but does not require the individual to be in the Senior
Executive Service. The Committee expects that the Administrator
will appoint an individual whose experience and qualifications in

81To ensure that the individual had actual legislative experience, the Committee requires that
the individual be on the payroll of a Senator, House Member, or committee.
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providing assistance to women entrepreneurs shall make the indi-
vidual eligible for an appointment in the non-career Senior Execu-
tive Service.

E. General Counsel—s 6(e)

The Administration always has had a General Counsel. The
Committee simply codifies this practice to ensure that the Adminis-
trator receives appropriate legal advice from someone other than
career attorneys within the agency.

F. Regional Offices—s 6(f)

The Administration currently has ten regional offices that com-
port with the regional offices created by the Administrator of the
General Services Administration. The Committee expects that the
Administrator will maintain the ten regional offices unless a stat-
ute requires otherwise or the Administrator of the General Services
Administrator reconfigures the federal regions. In sum, the Admin-
istrator may appoint Regional Administrators but has no authority
to define regions in variance to those demarcated by the Adminis-
trator of the General Services Administration. The Committee ex-
pects that the Regional Administrators will report directly to the
Associate Administrator for Administration and Management. The
Committee further expects the Administrator to close the Office of
Field Operations because the Regional Administrators will be re-
porting directly to the Associate Administrator for Administration
and Management.

G. District Offices—S$ 6(g)

The Administration already has district offices scattered
throughout the United States. In some states, there is more than
one district office. Subsection (g)(1) provides the explicit legislative
authority to create district offices. Subsections (g)(2) and (3) per-
mits the Administrator to combine district offices except that each
state must have a district office. The only exception is that the ter-
ritories of Guam, American Samoa, and the Commonwealth of the
Northern Mariana Islands can be served from district office. The
Committee intends that the Administrator convert the satellite of-
fice in Guam to a district office, serve Guam, American Samoa, and
the Commonwealth of the Northern Mariana Islands from the
Guam district office (through satellite offices), and the Guam dis-
trict office shall no longer report to the district office in Hawaii but
to the appropriate regional office of the Administration. The Com-
mittee does not intend that the restriction in subsections (g)(2) and
(3) shall prevent the Administrator from creating satellite offices
that do not provide the full services of a district office. Further-
more, the Committee would expect that the Administrator to utilize
the services provided by grantees under the Small Business Devel-
opment Center program and Women’s Business Center program to
provide services similar to satellite offices.

Subsection (g)(4) authorizes the appointment of district directors
to head the district offices. Such individuals shall not be rec-
ompensed at levels beyond step 10 of GS—15 of the General Sched-
ule. The Committee does not believe that the Administrator needs
to pay higher salaries to attract competent district directors. Dis-
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trict directors are specifically required to assist the Administrator
in carrying out the requirements of the SBA and SBIA.

The Administrator is required to issue regulations providing for
appeal of any decision that the Administrator delegates to the dis-
trict director. In short, the Committee does not believe that it is ap-
propriate for the district director to be the final arbiter of any deci-
sion delegated by Congress to the Administrator in carrying out the
provisions of the SBA or the SBIA.

The Committee is concerned that district directors are not pro-
viding sufficient assistance to meet the current Administrator’s
goal of remaking the agency to deliver for small business. Subpara-
graph (C) requires the Administrator to develop goals that district
directors must meet; if they fail to meet those goals, the Adminis-
trator is required to replace the district director. The Committee
did not want to delineate specific goals but believes the Adminis-
trator is most capable of determining those goals. The Committee
expects that the goals to be tailored to the small business commu-
nity within a district. For example, the Administrator might only
require a small increase in the number of loans but a larger in-
crease in the number of government contracts awarded because the
district has a high concentration of small businesses involved in
federal procurement. Nor does the Committee expect that the Ad-
ministrator will establish unreachable goals, such as a 100 percent
increase in dollar financings under the SBIA, simply to remove a
district director. The goals should represent reasonable incremental
increases from prior years.

A district director that is removed does not lose his or her job.
They are transferred to being a procurement center or commercial
marketing representative at the same grade and salary for the first
year after removal pursuant to subparagraph (D). The Committee
rejects the notion that a district director is incapable of being a
procurement center or commercial marketing representative. If
they are the Administrator’s chief agent within an area, they
should be fully versed in all aspects of the programs of the Admin-
istration. Thus, the Committee believes that the district directors
will make competent procurement center or commercial marketing
representatives. Of course, this shall not be an issue if the district
directors are competent and achieve their goals.

Paragraph (5) mandates that each district office have a district
counsel. This is current practice of the Administrator. While pro-
viding services at the district level, the Committee does not believe
that the work of the district counsel can assessed by someone who
is not an attorney. Therefore, the Committee requires that the dis-
trict counsel be assigned and report to the General Counsel.

Subsection g(6) authorizes the Administrator to hire sufficient
number of business opportunity specialists to ensure effective guid-
ance and oversight is provided to firms participating in the pro-
gram authorized by § 8(a). The Committee expects that the number
of business opportunity specialists will vary by district. Business
opportunity specialists shall devote most of their time to assisting
firms participating in the program created by §8(a). The Com-
mittee recognizes that such individuals may not need to spend all
or even most of their time on that program depending on the cir-
cumstances in the district office. Therefore, the Committee author-
izes the district director, in conjunction with the Assistant Admin-
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istrator for Minority Small Business and Capital Ownership Devel-
opment, to reassign such individual to other appropriate tasks if
the specialist’s services are not needed by businesses participating
in the program established pursuant to § 8(a).

Due to the increased importance of district directors meeting pro-
curement goals, procurement center and commercial marketing
representatives will report to the district directors even if the indi-
vidual is not physically stationed at the district office as set forth
in subsection (g)(7)—(8). This is particularly relevant for procure-
ment center representatives that are located at a major procuring
agency activity. For example, if a procurement center representa-
tive is stationed at the Defense Supply Center in Columbus, OH,
that representative still will report to the district director for the
Columbus, OH district rather than a regional administrator or an
individual in the Administration principal office in Washington,
DC. The Committee further requires that the Associate Adminis-
trator to assign at least one procurement center representative in
each state.

H. General Personnel Authority—s 6(h)

Paragraphs (1), (2), and (3) of this section transfers existing au-
thorities from elsewhere in the SBA to §6.

In preparing this legislation, the Committee had difficulty track-
ing down an organizational chart and the delegations of authority
from the Administrator to subsidiary personnel. The Committee is
concerned that Congress, the courts, the General Accounting Office,
the Inspector General, and representatives of small businesses
(particularly attorneys) are unable to uncover which Administra-
tion employees are empowered to take specific actions, particularly
as it relates to an ongoing business. Paragraph (4) of § 6(h) author-
izes the Administrator to delegate any function (except as provided
by statute) to any subsidiary official 47 or employee of the Admin-
istration. Not all delegations are required to be codified in the Code
of Federal Regulations but the procedures for determining those
delegations that will codified must be set forth in the Code of Fed-
eral Regulations. The delegations not codified must be collated and
placed in a prominent location on the Administration’s website, i.e.,
an obvious link exists on the first page home page to those delega-
tions of authority.

The Committee and members of the public are extremely frus-
trated with the recent redesign of the Administration’s website.
Links for descriptions of programs are no longer easily found.
Other information requires significant searching if it can be found
at all on the website. For example, the committee staff spent one
hour looking for an agency organizational chart and found an ab-
breviated version in an Inspector General report. And since the Ad-
ministration operates mainly through Standard Operating Proce-
dures, a home page that makes it difficult to find these standard
operating procedures provides little or no utility to small busi-
nesses. Therefore, paragraph (5) requires the Administrator to re-
design the website so that delegations of authority, the Administra-
tion’s organizational chart, links to homepages of each office, and
standard operating procedures can be accessed through prominent
links on the Administration’s website homepage, www.sba.gov. The
Committee also requires that any future redesign, after meeting
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the initial statutory deadline, still meet the ease of use standards
set forth in the paragraph.

Section 205(d) provides certain transition rules for Administra-
tion employees located in district offices. First, the Committee rec-
ognizes that some district directors have salaries in excess in of
GS-15, step 10. The Committee does not wish to punish those indi-
viduals. At the same time, the Committee does not wish to have
the Administrator to appoint all district directors to the Senior Ex-
ecutive Service thereby preserving a higher salary. Therefore, the
Committee requires that the exception for district directors only
apply to district directors whose salaries exceed GS-15, step 10 on
July 1, 2003 (before the details of the Committee’s bill were made
available).82

Second, the Committee does not believe that the position of a
deputy district director is necessary. Some district offices do not
have district directors. Since all employees of the Administration
located in a district office are required to assist the district director
carry out responsibilities delegated by the Administrator, the dep-
uty district director’s primary function appears to be one of serving
as the district director when that individual is not available. Such
functions can temporarily be assigned to other individuals in the
district office without requiring a dedicated employee devoted to
that responsibility. The Committee bill then reassigns the deputy
district director to a position as either a procurement center or
commercial marketing representative at the same salary and
grade. The Committee believes that this reassignment is better al-
location of personnel resources in tight budgetary times. Further-
more, by reassigning the deputy district directors, the Committee
is attempting to achieve its goal of increasing federal procurement
to small business without requiring a significant concomitant in-
crease in resources.

Section 207. Loan Programs

Section 207 amends various provisions of §7 of the SBA. The
Committee determined that only loan programs should be incor-
porated in § 7 of the Act so the Committee renames the section as
“Loan Programs.” Subsection 207(a) amends the guaranteed loan
programs authorized pursuant to §7(a) of the SBA. Subsection
207(b)-(c) amends the disaster loan program. Subsection 207(d)
amends the microloan program authorized by §7(m) of the Act.
Subsection 207(e) makes the following conforming changes to the
SBA: repeals and reserves subsections d, h, j, and k of §7. Finally,
subsection 207(f) amends the predisaster mitigation program.

Section 207(a)—Small Business Loan Program.—The Committee
makes numerous changes to the business loan program established
by section 7(a) of the Act. These changes are explained below (ref-
erences are to new sections within the SBA and not to §207 of the
bill). The Committee also repealed the provisions authorizing loans
for energy-saving equipment, to organizations representing the dis-
abled, and veterans under §7(a). The Committee took this action
because the Administrator already is empowered to make loans for
energy-saving equipment and veterans (no special authority is

82 Similar type look-back provisions are widely used in the Internal Revenue Code to prevent
individuals from basing transactions on expected changes in the law.
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needed). The Committee repealed the authority to make loans to
organizations representing the disabled because the limited funds
made available under this section should go to disabled individuals
that are starting for-profit businesses and not charitable organiza-
tions. Finally, the Committee repealed the provisions related to
loans for solving the Year 2000 computer problem. Those problems
were resolved three years ago and the Committee see no point in
continuing authorization for that program.

A. Sound and Secure Requirement—s¢§ 7(a)(5)

The Committee does not alter the existing requirement that
loans guaranteed by the Administrator should be sound and rea-
sonably secured to assure that the small business concern repays
the loan. Existing law also requires that the Administrator resolve
any reasonable doubt on repayment in favor of disabled persons (as
defined in the SBA and not the definition used in the Americans
with Disabilities Act). In an effort to revitalize the manufacturing
sector, the Committee also now requires that the Administrator re-
solve reasonable doubts on repayment in favor of small manufac-
turers as well. The Committee does not intend the changes made
in this paragraph to alter the Administrator’s existing interpreta-
tion of the phrase “any reasonable doubt regarding the likelihood
of repayment shall be resolved in favor of the applicant”.

The bill also modifies the Administrator’s existing practices re-
lated to the collateral requirements. Numerous small businesses
are rejected for Administration-guaranteed loans because they lack
adequate collateral. This practice makes no sense in the view of the
Committee. An adequately collateralized borrower should be able to
obtain credit elsewhere.83 Thus, the Committee added a require-
ment that prohibits the Administrator from rejecting an applicant
solely on the basis of inadequate collateral if there is a fair chance
that the loan will be repaid. The Committee authorizes that the
Administrator to require other assets of the owner be used as col-
lateral to fulfill the requirement of adequate collateral. Again, the
Committee intends that the Administrator not require full
collateralization but sufficient collateral and expected cash or exist-
ing cash flow to ensure repayment of the loan. Nor does the Com-
mittee intend to limit the Administrator’s authority to require
greater collateral for new businesses that do not have a cash flow
history than for existing businesses with demonstrated cash flows.
However, the Administrator shall never require collateral that ex-
ceeds the amount necessary to fully secure the loan.

B. Level of Participation in Guaranteed Loans—s 7(b)(6)

Due to the rewrite of this section of the SBA, the Committee in-
corporated a parenthetical that the levels of participation in guar-
anteed loans also applies to loans made under the Preferred Lend-
ers Program. This addition of the parenthetical is not intended to
charclige existing practice on the participation levels for Preferred
Lenders.

83If a borrower with adequate collateral cannot obtain credit elsewhere, one must assume that
the business plan is sufficiently flawed that the lender determined repayment is so unlikely that
even with collateral it is not worth the risk of making the loan. The Committee’s view on collat-
eral should not change the basic test—that the business plan demonstrates the likelihood that
the loan will be repaid.
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In an effort to increase the number of guaranteed loans made in
rural areas and promote economic development, the Committee de-
termined that it would be appropriate to increase the participation
level to 90 percent for all from the existing participation levels of
75 percent and 85 percent set forth in paragraph (6). The Com-
mittee limited the increase only in those rural areas, as defined by
the Consolidated Farm and Rural Development Act (in an effort to
maintain consistent definitions throughout the United States Code
on rural areas) that had loan amounts less than the statewide av-
erage. In other words, the participation levels only would increase
if the rural area had fewer loans and total dollar value than the
rest of the state in which the rural area was located. If the rural
area exceeds the statewide average in both number and dollar
value, the increased participation level would not apply.

C. Maximum Loan Amounts—s 7(b)(7)

The Committee only makes one change to the maximum loan
amounts. It increases the total loan amounts for international
trade loans to $2,000,000. Since manufacturers tend to be most ad-
versely affected by international trade competition and their cap-
ital needs tend to be higher than retail or service businesses, the
Committee determined that it would be appropriate to raise the
maximum amount of such loans. The Committee also raised the
amount of such loan that can be used for working capital to
$1,200,000. The Committee simply kept the current statutory ratio
between maximum loan amount and working capital to arrive at
the $1,200,000 figure.

D. Interest Rates—s$ 7(b)(8)

The Committee does not change the existing law with respect to
interest rates for any of the loan programs under § 7(a). The Com-
mittee simply collects them in one paragraph of the section.

The Committee eliminated the definition of “handicapped” indi-
vidual and substituted the term “disabled.” This comports with ex-
isting practice since the passage of the Americans with Disabilities
Act. The Committee bill cross-references the definition of disabled
in the Americans with Disabilities Act except that it maintains the
existing proviso in the SBA that the disability must limit the indi-
vidual’s selection of any type of employment for which the indi-
vidual qualified. The Committee maintained this proviso because
the definition of the term “disabled” in the Americans with Disabil-
ities Act is significantly broader than that used in the SBA and
would allow many Americans that otherwise could obtain gainful
employment to start a business with significantly low interest rates
(8 percent). Given the limited availability of funds, the Committee
believes that the low interest rates should be available only to
those whose handicap is sufficient that it truly limits employment
opportunities. In sum, the Committee does not intend for the Ad-
ministrator to change current practice with respect to the severity
of the disability that would qualify for the reduced interest rate on
loans.

The Committee also adds service-disabled veterans to those indi-
viduals that can obtain the 3 percent interest rate on § 7(a) loans.
While service-disabled veterans may meet the definition of disabled
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person, the Committee determined that a specific citation to serv-
ice-disabled veterans would eliminate any legal questions.

E. International Trade—s§ 7(a)(16)

All §7(a) loans can be used to refinance existing debt except for
international trade loans. The Committee determined that the re-
striction did not make sense especially since businesses harmed by
unfair international competition will be more competitive if their
debt service payments are lower. Therefore, the Committee author-
ized businesses otherwise eligible for an international trade loan to
use it for refinancing of debt but only to the extent that the Admin-
istrator determines the applicant’s existing debt is not structured
with reasonable terms and conditions. The Committee would expect
that the Administrator examine the interest rate being charged rel-
ative to the interest rates generally available for similar businesses
to determine whether the terms and conditions are not reasonable.

To obtain an international trade loan, the applicant must dem-
onstrate that the business either is engaged in international or ad-
versely affected by international trade. The Committee added a re-
quirement that Administrator must accept a finding of injury val-
idly issued by the International Trade Commission as sufficient
proof of injury attributable to foreign competition. The primary
purpose of the International Trade Commission is to determine
whether a particular industry has suffered as a result of foreign
competition. If an applicant is in an industry for which the Com-
mission has made such a finding, the Committee determined that
it would be illogical to burden a small business applicant to prove
what another federal agency has already found. The Committee
does not intend that a finding by the International Trade Commis-
sion is the only method for proving injury. A small business still
may use other evidence to demonstrate injury in the absence of a
finding by the International Trade Commission that its particular
business was adversely affected.84

F. Certified Lenders Program—s 7(a)(19)

The SBA authorizes the creation of a Certified Lenders Program.
The Committee bill only makes one change in the Certified Lenders
Program and that is to require the Administrator to set forth the
criteria for designation as a certified lender in regulations codified
in the Code of Federal Regulations. The Committee has no objec-
tion to the Administrator promulgating its existing standards as
set forth in a standard operating procedure as the criteria. The
Committee reminds the Administrator that promulgation of rules
requires compliance with the notice and comment requirements in
amended §4 even if the Administrator simply is codifying in regu-
lations already extant policies.

84There are two likely situations in which this could happen. First, the International Trade
Commission makes an affirmative finding that an industry was not adversely affected by inter-
national competition. That finding does not necessarily preclude a narrower finding that some
of the businesses within a particular industry may be adversely affected by international com-
petition. Second, no case may be brought before the International Trade Commission. In such
circumstances, a small business still could prove injury.
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G. Minority Business Development Program Participants—
$7(a)(20)

The Committee only made one change to this paragraph. In the
rewrite of the Act, the Committee eliminated §7() of the SBA.
Therefore, the Committee struck the reference in this paragraph to

§70).
H. Annual Fee—§ 7(a)(23)

Current law authorizes the annual fee of 0.25 percent of the out-
standing balance of the loan. That fee would rise to 0.5 percent on
October 1, 2003. The Committee extended the reduce fee of 0.25
percent to October 1, 2005. The Committee rejected the idea of per-
manently reducing the fee because the Committee wishes to peri-
odically review the effect that the fee reduction has on the subsidy
rate that must be calculated pursuant to the Federal Credit Reform
Act and take appropriate actions at that time. Because the Com-
mittee’s reauthorization lasts for two years, the Committee simply
extended the fee reduction for two years. The Committee expects
to reexamine this issue again during the next reauthorization.

The Committee also authorizes the Administrator to contract out
the assessment and collection of fees. Compensation for services
may include any interest on fees collected while under the contrac-
tor’s control before remission to the Administrator. Simply put, the
Committee intends the Administrator to have the power to com-
pensate the contractor on the float just as the Committee author-
ized such compensation to the fiscal transfer agent pursuant to §5.
The citation to the compensation of the fiscal transfer agent is not
intended to require the Administrator to develop an identical com-
pensation system for both functions.

1. Notification Requirement—s 7(a)(24)

The Committee is concerned with the liberties that the Adminis-
trator has taken under the pilot program authority in the SBA.
Therefore, the Committee is adding a requirement that the Admin-
istrator inform the Committee of the establishment of any pilot
program under § 7(a).

K. Limitation on Conducting Pilot Projects—s 7(a)(25)

The Committee is highly troubled by the increasing utilization of
pilot programs by the Administrator to avoid obtaining Congres-
sional approval for changes in the business loan program. The
Committee is convinced that the current restrictions set forth in
the SBA on pilot program establishment are inadequate. Therefore,
the Committee imposes stringent new requirements on the estab-
lishment of new pilot programs and the continuation of existing
pilot programs.

The Committee did not change existing requirements that only
10 percent of the total number of loans may be made in a pilot pro-
gram. The Committee made establishment of new pilot programs
more stringent by imposing total dollar limitations of 5 percent for
pilots established after the enactment of this Act and 15 percent
for pilots in existence at the time of enactment. Calculation of the
total dollar amount of loans available for use in pilot projects
should be relatively simple because the Administrator will know
the subsidy rate and the amount of money appropriated for the
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business loan program in any given year. The Administrator then
would set aside those specific dollar values for pilot programs.

The bill also imposes a time limitation of three years on the oper-
ation of any pilot program and for pilots in existence on the date
of enactment they can also last three more years. The Committee
is of the opinion that any pilot program that goes beyond three
years in duration is not a pilot program but should be authorized
by Congress.85

The Committee intends that simply changing the name or some
of the conditions of a pilot program does not constitute a new pilot
program. In the Committee’s view, a new pilot program is one that
is completely new in structure and purpose from an existing pilot
program.

Even though the SBA, as amended by this bill, mandates notice
and comment rulemaking, the Committee is concerned that the
pilot programs were not issued through rules but procedural no-
tices. Such statements of policy do not necessarily require notice
and comment rulemaking under the Administrative Procedure
Act.86 Therefore, the Committee adds an additional mandate that
any pilot program only be developed after notice and comment rule-
making. This will prevent the Administrator from instituting pilot
programs without the input of small businesses and lenders. The
Committee intends that the Administrator must promulgate regu-
lations governing each pilot program that is currently in existence
although the Administrator may continue to operate the pilot pro-
gram prior to the codification of the pilot’s rules in the Code of Fed-
eral Regulations. However, for pilot programs established after the
date of enactment, the Committee prohibits the operation of the
pilot program before the rules are codified in the Code of Federal
Regulations. For purposes of determining whether the regulations
are codified in the Code of Federal Regulations, publication in the
Federal Register of the regulations as amendments to Title 13 of
the Code of Federal Regulations is sufficient. The Committee recog-
nizes that the Code itself is published annually and the Adminis-
trator does not have to wait until publication of the next annual
volume of Title 13 to meet the standard for codification.

L. Low Documentation Loan Program—s 7(a)(27)

The Administrator currently operates a low-documentation loan
program under existing pilot program authority. The program has
been successful and the Committee believes that the low docu-
mentation loan program should be made permanent. New para-
graph 27 permanently authorizes the low documentation loan pro-
gram. Under the Committee’s bill, a low documentation loan is one
that requires less documentation than would otherwise be required
to issue a guarantee for a loan under § 7(a). The Committee defini-
tion is not intended to alter existing documentation standards for
this program but the Administrator is at liberty to reduce docu-
mentation requires beyond those currently in place. The Committee
also increased the size of the loan that can be made under the low
documentation loan program from $100,000 to $150,000. An in-

85 Cf. Riverbend Farms, Inc. v. Madigan, 958 F.2d 1479, 1483 (9th Cir.), cert. denied, 506 U.S.
999 (1992) (noting that same emergency in existence every week for 30 years no longer emer-
gency but standard practice of agency).

86 See Appalachian Power Co. v. EPA, 208 F.3d 1015, 1021 n.13 (D.C. Cir. 2000).
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crease in the amount of the loan also should not require an in-
crease in the amount of documentation required. The Committee
requires promulgating rules for this program. To ease administra-
tive burdens on the agency, the Administrator may publish the ex-
isting low documentation procedures to comply with the notice and
comment requirement.

M. Preferred Lenders Program—s¢§ 7(a)(31)

The SBA authorizes the Administrator to designate certain lend-
ers as preferred lenders in §7(a)(1)(C). The existing provisions of
the SBA are, in the view of the Committee, inadequate to establish
a preferred lender program. The Committee’s bill adds a new para-
graph 31 to § 7(a) establishing the preferred lenders program.

The basic premise of the preferred lenders program is that the
Administrator delegates full responsibility to the lender to origi-
nate, service, and liquidate a loan. Designation as a preferred lend-
er authorizes the lender to issue a guaranteed loan, service and col-
lect on the loan, and liquidate the loan without prior approval of
the Administrator. The Committee’s bill does not alter any of these
practices.

Given the responsibility accorded to preferred lenders, the Com-
mittee believes that certain minimum statutory criteria must be
met before the Administrator can designate a lender as preferred.
The bill requires that the lender: (1) demonstrates knowledge of
Administration rules and programs; (2) has the ability to process,
close, and service loans; and (3) has satisfactory performance which
is demonstrated by a default rate that does not exceed the national
(except if 20 percent of the lender’s portfolio is made to designated
entities in which case it is 2 percent points above the national de-
fault rate).

The Committee limits the operation of a preferred lender to the
district offices designated by the Administrator. For example, Ohio
has 3 district offices. A preferred lender that only wishes to operate
in the area served by the Cleveland district office will apply for
preferred lender status in that office. On the other hand, a pre-
ferred lender that wishes to serve the Cleveland, Columbus, and
Cincinnati district offices would have to apply to the Administrator
and receive separate approval to act as a preferred lender in each
district office.

The Committee recognizes that the process of applying for pre-
ferred lender status on a district-by-district basis makes no sense
for large national lenders. This imposes undue paperwork burdens
on lending institutions and uses scarce Administration resources
without obtaining any significant benefit. Therefore, the Committee
determined that a national preferred lenders program would makes
sense so that financial institutions could obtain preferred lender
status without applying on a district-by-district basis. A lender
with a “national preferred” designation is able to perform all the
functions of a preferred lender in any district served by the Admin-
istrator without having to make a separate application.

In addition to the other standards needed to be a preferred lend-
er, a national preferred lender must demonstrate certain experi-
ence as a preferred lender. The Administrator is prohibited from
granting the designation of national preferred lender to any finan-
cial institution unless it has operated as a preferred lender in 5
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States or 10 district offices 87 and has made at least 50 loans as a
preferred lender for each of the past 3 years. National preferred
lenders also must have standards for centralized approval of loans
and meet other servicing and liquidations standards established in
Administrator regulations. The Committee expects that such stand-
ards will be more rigorous than apply to preferred lenders. Na-
tional preferred lenders also must have better performance than
the average lender with respect to default rates, loan currency, and
recoveries on liquidations and foreclosures.

The Committee bill prohibits the Administrator from awarding a
“national preferred” designation if the lender failed to receive a
substantially satisfactory compliance rating in its most recent audit
and examination or a substantially satisfactory rating in a follow-
up review. The Committee further expects the Administrator to
continue its annually review national preferred lenders to, at a
minimum, the same level of scrutiny applied to preferred lenders.
The Committee mandates that the Administrator give the national
preferred lender the opportunity to cure any defects before sus-
pending or revoking its status. Such suspension or revocation shall
have no effect on any guarantee issued prior to the suspension or
revocation.

The Administrator is authorized to delegate the responsibility for
designating national preferred lenders to subsidiary officials within
the Administration. Due to the program’s national scope, the Com-
mittee does not believe that it is appropriate for Administration
employees in district or regional offices to have the authority to
designate national preferred lenders.

N. Simplified Form for Small Guarantees—$§ 7(a)(32)

Since 1993, efforts have been undertaken to reduce the size of
the loan applications, particularly for smaller loans. The Com-
mittee fully concurs with these ongoing efforts. The Committee di-
rects the Administrator to develop a uniform and simplified loan
form for loans of $50,000 or less. In developing this loan form, the
Committee expects that the Administrator will use, as a starting
point, its ExpressLoan form. The Committee does not intend for the
Administrator to develop a different form if the ExpressLoan appli-
cation is sufficiently uniform and simple that all lenders authorized
to operate in the 7(a) loan program could use the form.

O. Special Rule on Affiliation—s 7(a)(33)

Obtaining a guaranteed loan pursuant to §7(a) of the SBA re-
quires the business to be small. The Administrator determines
whether a business is small by reference to its size standards in
13 C.F.R. Part 121. Those size standards exist for every industry
through classification within the North American Industrial Classi-
fication System. No alternative size standard exists. Thus, a busi-
ness that does not meet the size standard established for its North
American Industrial Classification System code will not be eligible
for a loan under § 7(a).

That restriction does not apply to businesses seeking financial
assistance available under the SBIA. The Administrator created al-

87The Administrator is not at liberty to modify mix or match these two standards, i.e., four
states and six district offices does not satisfy this standard.



168

ternative eligibility standards based on net worth and net income.
The net income and net worth standards potentially allow more
concerns to receive assistance.

The Committee did not adopt a requirement mandating the es-
tablishment of a separate financial standard. Instead, the Com-
mittee modified the affiliation standard to allow a business that, if
it is affiliated with another business and therefore determined to
be something other than small, still would be eligible for a loan if
it had no financial recourse to its affiliates for repayment of any
of its debt.

Given federal procurement law, large businesses have an eco-
nomic incentive to create smaller subsidiaries that, absent affili-
ation rules, would be eligible to compete for contracts that have
been set aside for small business. It is perfectly understandable
then that the Administrator would carefully scrutinize potential af-
filiation requirements to ensure that only “real” small businesses
are receiving their fair share of government contracts.

This policy rationale is far less compelling in the operation of the
§7(a) loan program. Large firms have no economic incentive to
qualify as small businesses for purposes of the § 7(a) loan program.
The statutory limit on loan size makes it highly unlikely that a
large business would ever benefit from access to the loan limits set
out in §7(a). Therefore, the Committee’s modification, solely for
purposes of the § 7(a) loan program, strikes the appropriate balance
between providing greater financial assistance to small businesses
without unduly harming the competitive stature of small busi-
nesses in the federal procurement arena.

Section 207(b)—Disaster Loan Program.—The Committee com-
pletely reorganized the § 7(b) of the SBA but made only a few sub-
stantive changes in the operation of the disaster loan program. Be-
fore addressing those, it is useful to discuss the organizational
changes to this subsection.

In examining §7(b), the Committee was faced with a welter of
long paragraphs with multiple provisos some of which may have
been inconsistent with other provisos within the paragraph or with
other parts of the subsection. In addition, there are a plethora of
special rules that apply to disasters for specific periods of times 20
or even 30 years ago. The Committee approached the rewrite of
§ 7(b) with the same trepidation that Hercules must have faced in
cleaning the Augean stables. But unlike Hercules, the Committee
has no capability to redirect 55 rivers through statutory language.
The Committee did the next best thing by eliminating no longer ac-
tive provisions, collecting related provisions into the same para-
graphs, and rewriting the subsection in manner that makes the re-
quirements for the disaster loan program clear.

The most significant change to the subsection involves the re-
moval of all provisions related to disaster loans made for disasters
prior to October 1, 1982. The Committee’s striking of those provi-
sions is not intended to modify any loan issued under the rules ap-
plicable at the time the disaster loan was made. The Committee
simply determined that it would be inappropriate to reenact the
SBA with no longer relevant disaster loan standards.

The Committee also reorganized the subsection by transferring
related material to the same paragraph or subparagraph. As an ex-
ample, all of the existing special rules related to loan amounts are
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now collected in paragraph (1)(C). Similarly, the Committee trans-
fers to paragraph (11) all of the rules related to the calculation of
interest rates for disaster loans for disasters occurring after Octo-
ber 1, 1982.

A. Loan Amounit—s 7(b)(1)(B)

This subparagraph was revised to clarify that the loans (subject
to other limitations on the size of the loans) should be equal to 100
percent of the loss less any amount covered by insurance or some
other financial arrangement. The Committee determined that it
would be inappropriate for the Administrator to pay an applicant
100 percent of the loss when the applicant received reimbursement,
in whole or in part, from an insurance company or some other in-
demnifier.

B. Special Rules—s 7(b)(1)(C)

The requirements on special rules on loan amounts was amended
to clarify that the Administrator must make disaster loans of cer-
tain minimum sizes unless the applicant’s loss, after reimburse-
ment by insurer or other indemnifier, reduces the loss below that
level. In such cases, the Administrator is authorized to make pay-
ment of the actual loss without regard to the minima specified in
this subparagraph.

C. Economic Injury Disaster Loans Loan Authority—

$7(b)(2)(A)

The Committee added the Administrator’s authority to extend
economic injury disaster loans to counties contiguous with the
counties that are specified in a disaster declaration. After the inci-
dents of September 11, 2001, it became evident that counties con-
tiguous to the areas declared a disaster area also suffered. This
gives the Administrator the authority to make economic injury dis-
aster loans to those areas without specifically including them in a
disaster area. For example, the Administrator, at his discretion,
would have the power to make economic injury disaster loans avail-
able to small businesses in Prince George’s County, MD even
though only the District of Columbia and Montgomery County, MD
had been included in the disaster declaration after the events of
September 11, 2001.

D. Special Rule To Determine Small Concerns—s 7(b)(4)

The events of September 11, 2001 demonstrated that the Admin-
istrator could respond (albeit with some legal creativity) to a “na-
tional emergency” situation without declaring the entire United
States a disaster area. When the Administrator expanded the eco-
nomic injury disaster loan program, one of the issues related to size
standards. Numerous applicants were turned down because they
were to be other than small. The Committee requested that the Ad-
ministrator develop a broad size standard applicable to all busi-
nesses. This would ensure that a small business in manufacturing
with 500 employees and a restaurant with 70 employees both
would be eligible for loans. The Administrator was unable to make
that regulatory change for reasons that remain unclear to the Com-
mittee. Therefore, the Committee determined that one size stand-
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ard should apply to all businesses for purposes of the disaster loan
program without regard to industrial classification.

The Committee selected 500 employees as the appropriate stand-
ard. The standard is large enough that a manufacturer and a suc-
cessful restaurant both will be eligible for disaster assistance in the
same disaster. Moreover, once the number of employees exceeds
500, the Committee believes that the business has sufficient re-
sources to recover from a disaster without the assistance of the Ad-
ministration.

E. Additional Disaster Areas—s$ 7(b)(7)

Although the Administrator did a spectacular job in scrambling
to create a nationwide relief program after the events of September
11, 2001, that effort demonstrated a certain lack of preparedness
on the Administrator’s part. The Committee does not fault the Ad-
ministrator from having the foresight to predict an event like Sep-
tember 11, 2001 and the economic fallout that resulted. Neverthe-
less, the Committee believes that the Administrator should be pre-
pared if a similar event occurs in the future. The Committee man-
dates the development of regulations specifying the circumstances
under which the Administrator will expand the economic injury
disaster loan program beyond the counties that are within the de-
clared disaster area or any contiguous to the declared disaster
area. While the Committee fervently desires that such authority
never be exercised, the Committee believes that an abundance of
prudence suggests such regulations should be formulated.

F. Maximum Loan Amount—s$ 7(b)(9)

There is some confusion as to the maximum loan amount that
can be made available to a single borrower under subsection (b).
The SBA provides a standard of $500,000. Administration regula-
tions authorize a maximum limit of $1,500,000. The Committee
does not believe that setting a statutory maximum is appropriate.
Rather, the Committee authorizes the Administrator to develop
such maximum amount. The Committee’s approach is not intended
to mean that the current regulatory limit is inappropriate. The
Committee’s bill also mandates that the Administrator establish
standards for waiving the maximum amount in order to speed eco-
nomic recovery.88

G. Notice to Borrowers—s$ 7(b)(12)

As already noted, the Committee has received numerous con-
cerns about the sale of disaster loans by the Administrator. In ad-
dition to the restrictions imposed on the sale of such loans in re-
vised §5, the Committee also believes that more information about
the sale of the loan should be given to the borrower. Paragraph (12)
adds a new requirement disclosure requirement when applying for
a disaster loan and upon disbursement. The Committee believes
that such notice is appropriate since a lending institution partici-
pating under § 7(a) would have to provide information on the rights
of the borrower and collection practices pursuant to regulations

88The Committee is of the opinion that the waiver standard for source of major employment
is not a particularly useful standard except in sparsely populated areas. For example, no busi-
ness affected by the events of September 11, 2001 in Washington, DC would be considered a
major employer in the Washington, DC area.
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promulgated by the federal banking regulators. Thus, the Com-
mittee requires that the Administrator provide borrowers with in-
formation concerning collection practices, sales of loans, potential
effect of loan sales on borrowers, rights of borrowers before and
after a loan sale including any other applicable federal laws. Al-
though intended to mirror the concepts underlying the Truth-in-
Lending Act, the Committee does not intend that the disclosure be
necessarily be in as great a detail as required of lending institu-
tions. Furthermore, given the targeted audience, the Committee
would expect that the notice be prepared in “plain English.”

Section 207(c)—Extension or Renewal.—The Committee amended
subsection 7(c) by removing all of the special rules located in that
subsection and simply reorganizing it to only include matters re-
lated to extension or renewal of disaster loans. The Committee’s ac-
tion is not intended to change current practices on extensions or re-
newals (except as elsewhere provided in the Committee’s bill).

Section 207(d)—Microloan Program.—The Committee made only
minor changes to the microloan program established by §7(m) of
the SBA. The Committee did not find it necessary to undertake any
major reorganization other than breaking up longer paragraphs
into smaller paragraphs to reduce the number of clauses and sub-
clauses in the subsection. The Committee did rename the welfare-
to-work aspect of the microloan program as the welfare-to-entrepre-
neurship program. The Committee’s redesignations are not in-
tended to change the operation of the program except as otherwise
specified in legislative language. Those changes are discussed
below.

The Committee modified the eligibility standard for participation
in §7(m)(3) by authorizing the Administrator to select inter-
mediaries that have the equivalent of one year of experience of
making microloans to small business concerns. Other equivalent
experience also is permitted under the Committee’s bill. The
changes were made to expand the potential universe of microloan
intermediaries.

The Administrator, in selecting intermediaries, is required to

ive preferences to intermediaries that make loans of less than
%10,000. To assist the very smallest of manufacturers, the Adminis-
trator is exempted from that preference requirement if the inter-
mediary is primarily serving small manufacturers. The Committee
made this change recognizing that small manufacturers may re-
quire loans (for equipment and the like) that exceed $10,000.

Current statutory requirements prohibit the Administrator and
intermediaries from providing assistance to small business con-
cerns prior to the issuance of a microloan. In many instances, tech-
nical advice and assistance prior to receiving an actual loan may
be as important if not more important than advice after a
microloan is issued. Intermediaries testified that they dissuade
many people from starting small businesses who would not make
good entrepreneurs. Therefore, the Committee authorizes inter-
mediaries to make assistance available prior to lending.

While the Committee is convinced that intermediaries are ex-
tremely well-qualified and provide outstanding advice to small
businesses, intermediaries cannot be experts in every field. Small
businesses may need advice and assistance that intermediaries and
small business development centers cannot give. Therefore, the
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Committee permits intermediaries to contract out the provision of
technical advice without any limitation. Although the Committee
lifted the limitation, the Committee still expects intermediaries to
provide the bulk of technical assistance to its microbusiness cus-
tomers.

The Committee requires that the existing standards for loan loss
reserve funds be codified in the Code of Federal Regulations.
Changes to the loan loss reserve fund would have to comply with
the basic notice and comment requirements set forth in revised §4
of the Act.

The Committee raised the dollar limit on loans that can be made
by intermediaries to borrowers from $35,000 to $50,000 in
§ 7(m)(9)(B). The Committee determined that a larger loan amount
would be more beneficial to the very smallest manufacturers that
would utilize the program.

The Committee does not change the rate of interest that inter-
mediaries may charge small business borrowers. The Committee
raises the dollar value from $7,500 to $10,000 for determining the
interest rate applicable to borrowers in § 7(m)(9)(C)(1)-(ii) in order
to account for changing economic conditions.

Currently, loans under the microloan program are short-term. By
deleting all references in § 7(m) to short-term, the Committee in-
tends that intermediaries are authorized to make longerterm loans
and create revolving credit lines.

The Committee struck the language authorizing the supple-
mental grant program pursuant to § 7(m)(4)(F) in the current SBA.
That provision is no longer operational and the Committee simply
eliminated it to reduce unnecessary clutter in the SBA.

Section 207(e)—Repeal of Certain Provisions of Section 7.—This
subsection repeals portions of § 7 that are no longer operational in-
cluding subsections (d), (h), (j), and (k). The Committee reserved
these subsections for future modifications to the SBA and to keep
other subsections with their current designations. This ensures
that cross-references elsewhere in the SBA will be accurate.

Section 207(f)—Continuation of Temporary Predisaster Mitigation
Program.—This section continues the predisaster mitigation pro-
gram through September 30, 2004. The Committee eliminated the
provision from subsection 7(b) because it is not a permanent pro-
gram under the SBA and should not be incorporated into the SBA.
The Committee does not intend that the Administrator make any
changes as a result of this conforming change in the SBA.

Section 207(g)—Effective Date.—This subsection makes clear that
the changes made in the Committee’s bill only apply to loans and
grants made after the enactment of the Act. Except as otherwise
provided in law, the Committee does not intend that any of the
changes made in this bill will have any affect on the terms or con-
ditions of any loan or grant made prior to the effective date of this
bill.

Section 208. Government Contract and Business Development As-
sistance

As already noted, the program established pursuant to §8(a)
(hereinafter “the 8(a) program”), is the successor to programs dur-
ing World War II and the Korean War that were designed to pro-
vide small businesses with federal procurement contracts. Section
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8(a) mandates that federal agencies contract with the Adminis-
trator who will in turn subcontract the performance to small busi-
nesses. Section 8(b) addresses the managerial assistance that the
Administrator shall provide to 8(a) participants (as well as other
small businesses).8?

During the 1990’s, the Administrator entered into agreements
with other federal agencies authorizing the agencies to contract di-
rectly with 8(a) participating firms. The Committee does not be-
lieve the Administration ever had such authority.?® By delegating
the entire contracting function to the procuring agency, the Admin-
istration undercuts its statutory mission to advance the contracting
opportunities available for small businesses participating in the
8(a) program. A report by the Inspector General concurs with the
Committee’s conclusion.?1

A. Contracting Authority—s 8(a)(2)

The Committee’s approach returns the program to its original
mode of operation in which the procuring agency contracts with the
Administrator who in turns contracts with an eligible small busi-
ness participant. Such contracts shall be entered into with the in-
tent of enhancing the competitive viability of the 8(a) participants.
The Administrator must ensure that any subcontracts are fairly
priced and the contractor is capable of fulfilling the subcontract in
a manner that improves the overall likelihood of success of the
firm.92 Although the Administrator is required to enter into con-
tracts with other agencies and subcontracts with 8(a) participants,
the Committee authorizes the procuring agency, other than award-
ing the subcontract, to administer the contract, including perform-
ance review and payment. The compromise enables Administration
employees do what they do best—advocate on behalf of small busi-
nesses in the federal procurement arena and delegate contract ad-
ministration to the cadre of federal contractors.

The Committee’s bill repeals any existing delegation authorizing
the procuring agency to enter into contracts with 8(a) firms. By re-
quiring any award after the date of enactment to only be made
through a subcontract, the Committee intends that no future dele-

89The Committee only addresses those paragraphs of section 8(a) changed in the Committee
bill. Any paragraph not addressed simply means that it is unchanged from existing law (except
to the extent that the provisions were moved and redesignated in § 8).

90 Section 8(a) provides: “It shall be the duty of the Administration and it is hereby empow-
ered, whenever it determines such action is necessary or appropriate—(A) to enter into contracts
with the United States Government and any department, agency, or officer thereof having pro-
curement powers obligating the Administration to furnish articles, equipment, supplies, services
or materials to the Government or to perform construction work for the Government. In any
case in which the Administration certifies to any officer of the Government having procurement
powers that the Administration is competent and responsible to perform any specific Govern-
ment procurement contract to be let by any such officer, such officer shall be authorized in his
discretion to let such procurement contract to the Administration upon such terms and condi-
tions as may be agreed upon. * * * (B) to arrange for the performance of such procurement con-
tracts by negotiating or other letting subcontracts to * * *.” 15 U.S.C. §637(a)(1)(A)—(B).

91QFFICE OF THE INSPECTOR GENERAL, UNITED STATES SMALL BUSINESS ADMINISTRATION,
Agency Management Challenges FY 2002 at 27 (January 16, 2002). A similar report in FY 2003
concurred with the findings made by the Administrator in FY 2002.

92For example, the Administrator could bid on a project from another agency at a price that
might if performed by the subcontractor not allow the subcontractor to recover the costs of the
contract. The Committee believes that enhancement of viability requires the Administrator to
select another contractor, who because of their cost structure, would have a greater opportunity
to recover the costs associated with performance. This represents only an example of the type
of situation the Administrator should avoid in issuing subcontracts. The example should not be
read as requiring the procuring agency or the Administrator from issuing a contract or sub-
contract at anything other than a fair marker price.
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gation of authority be made unless authorized by an act of Con-
gress.

The bill requires the Administrator to identify potential award-
ees within three calendar days. This requirement is necessary to
enable the procuring agency to find other sources without unduly
delaying the acquisition process. Extensions beyond three days may
be given by the procuring agency but the Committee expects that
such extensions will be used sparingly. The Committee intends
that the operation of the 8(a) program not impose further delays
in an already lengthy contracting process. In the view of the Com-
mittee, such delays generate even greater incentive for contracting
officers to avoid using participants in the 8(a) program thereby de-
feating its purpose.

Subparagraph (I) requires that a competition among participants
be performed in the district office in which a substantial portion of
the work will be performed. The Committee adopted this approach
in line with its overall interest in delegating federal procurement
advocacy from the Administration’s principal office to its district of-
fices. In the view of the Committee, this should improve contact be-
tween the Administration and small businesses bidding on federal
contracts.

B. Sole Source Contract Negotiation—$ 8(a)(4)

Under the 8(a) program, a contractual relationship exists be-
tween the Administrator and the procuring agency. Federal pro-
curement law provides that the procuring official and the con-
tractor undertake negotiations. The Committee does not intend to
modify that fundamental tenet of government procurement law.
Nevertheless, the Administrator is not an expert in each area that
the Administrator could contract with other federal agencies. To
ensure that the terms and conditions of the contract between the
procuring agency and the Administration are realistic for small
business subcontractors, the bill mandates that the Administration
consult with the 8(a) subcontractor or subcontractors (to the extent
that is possible and practical) on terms and conditions of the con-
tract.

C. Economic Disadvantage—$ 8(a)(6)

Participants in the 8(a) program must be socially and economi-
cally disadvantaged. In determining economic disadvantage, the
Administrator shall develop standards that compare the net worth
of business owners who are claiming economic disadvantage to the
net worth of owners who are not socially disadvantaged. Deter-
minations of economic disadvantage cannot be performed in a vacu-
um; rather economic disadvantage must be adjudged by the needs
of the industry. For example, the capital needs of a steel mill are
very different than those of a travel agency. An individual may not
be economically disadvantaged when trying to start a restaurant
but may be economically disadvantaged in starting a food-proc-
essing firm.

Given the Committee’s concerns about the adequacy of capital for
8(a) participants and to expand the type of businesses willing to
apply, the bill prohibits the Administrator from establishing a min-
imum net worth standard of less than $750,000. The Committee
does not believe that, in today’s economy, a net worth of $750,000
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exclusive of home or business is a significant sum for someone
seeking to grow a business.93

Calculations of economic disadvantage shall exclude the program
applicant’s equity in a principal residence and the business. Appli-
cants for the 8(a) are individuals not businesses. If the calculation
of net worth includes the value of a residence and the business
owned by the applicant, only those businesses with relatively high
debt to equity ratios will enter the program. Given their financial
structure, these businesses are unlikely to succeed in obtaining fed-
eral government contracts?* much less in the commercial sector.
The Committee concluded that it made no sense to limit the pos-
sible number of program participants that can grow their busi-
nesses and improve economic development in their communities by
restricting participation to businesses with the worst debt-equity
ratios. For this reason, the Committee excludes, in the calculation
of net worth the value of a residence and the business itself.

The Committee also eliminates the requirement that the indi-
vidual be economically disadvantaged in each year of program par-
ticipation. Under current law, success is penalized by graduation
from the program due to a finding that the program participant is
no longer economically disadvantaged (and that may be after only
one year). Thus, the only businesses that remain in the program
are those that are not very successful. The program is roundly
criticized because many of the businesses that survive for the en-
tire nine-year length of the program do not survive after gradua-
tion. Of course, that becomes a self-fulfilling prophecy by elimi-
nating the most successful businesses (through a finding that the
individual is no longer economically disadvantaged) from further
participation in the program. The Committee corrects this by allow-
ing businesses to grow and remain in the program. In the Commit-
tee’s view, this single change will dramatically improve the success
rate of the 8(a) program.

D. Annual Certification—s 8(a)(7)

The Committee does not modify the requirement of annual cer-
tification that the 8(a) participant certify compliance with program
requirements. The Committee simply changes the location for the
filing of such certification to the district office where the business
is headquartered from the principal office of the Administration.
Given the devolution of many program functions to district office
personnel, the Committee believes that the change makes eminent
sense.

93 Many franchisors require significant unencumbered net worth before considering an appli-
cant. For example: Jiffy Lube requires $400,000; Circle K Convenience Stores require $500,000
net worth and $200,000 in liquid assets; Gold’s Gym requires net worth of $800,000 and
$300,000 in cash; and Dairy Queen requires $500,000 and liquid assets of $300,000. No one
would consider an owner of any of these franchises to be a big business. Yet, under the Adminis-
tration’s existing net worth standards, no 8(a) participant would be eligible to own any of these
franchises and enter the program. Obviously, the net worth requirements will vary and this is
only a representative sample of the thousands of franchises. If the standards are inadequate
to enable even single unit franchisees in the program, the Committee is convinced that the
standards certainly are too low for participation by many small manufacturers who require
available capital many times that of service businesses.

94The Conference does not change the basic requirement that federal contractors (including
8(a) participants) must be financially capable of performing the contract.
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E. Change of Ownership and Control—s 8(a)(7)(F)

The Committee intends that small businesses participating in
the 8(a) program shall be permitted to maintain their status if
there is a transfer of ownership with the caveat that the new
owner also must be eligible to participate in the program. Review
of ownership changes that may entail a redetermination of the par-
ticipant’s social and economic status must be conducted by the As-
sistant Administrator for Minority Small Business and Capital
Ownership Development. All other reviews of program participa-
tion after a change in ownership shall be delegated to the district
director. For example, a program participant purchased by another
program participant in the same district would simply require a
district director to determine that the purchaser is a participant.
On the other hand, the purchase of by an individual who claims to
be a Native American may require determinations of the individ-
ual’s status as a Native American that can be efficiently performed
at the district office level.

F. Management Restrictions—s 8(a)(8)

The Administrator currently imposes restrictions on the ability of
8(a) participants to remove capital from its business. No other fed-
eral contracting program has a similar restriction. While the Com-
mittee understands that it is important for 8(a) participants to
maintain capital investment (if for no other reason than to be de-
termined financially responsible as a contractor), the Committee
believes that decisions on business operations should be made by
business owners. The Committee expects that the technical and
training assistance provided pursuant to §8(b) of the Act will dis-
suade successful program participants from undercapitalizing their
businesses.

G. Expansion into Other Industries—s 8(a)(9)

Undue restrictions on the logical progression of a program partic-
ipant may reduce the likelihood of success. For example, a partici-
pant that is involved in software development might wish to bid on
a project involving network integration that is in a different NAICS
code than software development. The Committee’s approach en-
ables the program participant to bid on the network integration
project and the Administrator should promote that type of expan-
sion. In contradistinction, a participant that is involved in manu-
facturing steel gears for tanks should not be able to bid on a com-
puter network integration project because it does not represent a
logical progression for growth in the business.

H. Opportunity for Hearing—38(a)(10)

Decisions by the Administration employees and the Adminis-
trator may be appealed. The appeals are to be handled according
to the Administrative Procedure Act. Those requirements include
having an administrative law judge preside at a formal hearing.
The Committee requires that any decision be based on the record
and that the decision be supported by substantial evidence.

The Committee made the change from the existing standard of
arbitrary and capricious standard because that standard is incon-
sistent with the evidentiary standard mandated for formal hear-
ings in the Administrative Procedure Act. A court is not permitted
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to overturn a decision resulting from an adjudication (formal hear-
ing pursuant to §§554, 556, and 557 of the Administrative Proce-
dure Act) if the decision is supported by substantial evidence. 5
U.S.C. 706(2)(E).

If the Committee provided no standard whatsoever, courts would
review any decision made under this paragraph pursuant to the
substantial evidence standard. Citizens to Preserve Quverton Park v.
Volpe, 401 U.S. 402, 414 (1971). By specifying the standard, the
Committee is simply stating the obvious—adjudicatory decisions
must be decided on the record made at the hearing and be based
on substantial evidence. The Committee does not believe that this
represents a change in standard nor imposes additional proof on ei-
ther the program participant or the Administrator. Since then
Judge Scalia’s decision in Association of Data Processing Organiza-
tions v. Board of Governors of the Federal Reserve, 745 F.2d 677,
685-86 (D.C. Cir. 1984), the courts have noted that there is no sub-
stantive difference between the arbitrary and capricious standard
and the substantial evidence standard.®>

Under the substantial evidence test, a court must determine:
whether the agency adequately set forth reasons for its action;
whether those reasons reflect consideration of relevant factors;
whether available alternatives (to the extent relevant) were at
least considered; and whether more than a mere scintilla of evi-
dence supports the determination.9¢ The substantial evidence
standard outlined in Brennan then mirrors the arbitrary and capri-
cious standard set forth by the Court in Motor Vehicle Manufactur-
ers Association v. State Farm Mutual Automobile Insurance Co.,
463 U.S. 29 (1983). Under the arbitrary and capricious standard,
an agency decision will be invalid if the agency: relied on factors
outside of its statutory authority; ignored completely an important
aspect of the problem; proffered a rationale for its decision counter
to the evidence before the agency; or there was no rational connec-
tion between the decision and the facts before the agency. Id. at 43.
Thus, there is no discernible (and certainly no legal) distinction be-
tween the two standards. As a result, the Committee deemed it ap-
propriate to utilize the correct standard for a formal hearing under
the Administrative Procedure Act—the “substantial evidence test.”

1. Outreach Efforts—$§ 8(a)(11)

The 8(a) program is not solely a federal procurement program. As
noted elsewhere in this Committee report, the program also was es-
tablished to assist socially and economically disadvantaged busi-
ness owners to develop their overall business, including expanding
commercial contracts. The rationale behind the program was to re-
vitalize low-income communities from within through business
ownership. Despite this broader mission, the program now operates
mainly as a federal procurement assistance program. This detracts
from the broader mission of the program. The bill requires Admin-
istration employees to seek out and recruit potential businesses
that might benefit from the procurement and capital ownership de-

95 K.g., Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1575 (10th Cir. 1995); Margalli-
Olvera v. INS, 43 F.3D 345,357 (8th Cir. 1994); James City County v. EPA, 12 F. 3d 1330, 1338
(4th Cir. 1993).

96 Synthetic Organic Chemical Manufacturers Ass’n v. Brennan, 503 F.2d 1155, 1160 (3d Cir.
1974).
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velopment program. The Committee believes that aggressive re-
cruitment will lead to greater development in low-income and high
unemployment areas.

J. Capability Statement—s 8(a)(13)

Each 8(a) participant must file a statement of capabilities to the
Administrator. Without such capability statement, the Adminis-
trator has no way of determining which 8(a) participants are capa-
ble of providing goods and services that the Administrator con-
tracts to provide for other federal agencies.

The Administrator is required to separate the statements by
those 8(a) participants that will rely on local contracts (such as
construction services) and those 8(a) participants that can provide
goods or services on a national basis. Participants seeking local
contracts shall have their capability statements also submitted to
federal agencies in the area served by the 8(a) participant. Partici-
pants seeking national contracts will have their capability state-
ments submitted to each federal agency’s Director of the Office of
Small and Disadvantaged Business Utilization (OSDBU). The
OSDBU shall then disseminate the capability statements to pro-
curing activities within the agency.?” Once the capability state-
ments have been received, buying activities within the agencies
shall provide the business opportunity specialist located in the ap-
propriate district office with an estimate of the number, type, and
dollar value estimate of contracts corresponding to the capabilities
of 8(a) participants.

The dissemination of capability statement is critical to the suc-
cess of the federal procurement aspect of the 8(a) program. The
wide availability of capability statements ensures that Administra-
tion employees and contracting officers can identify goods and serv-
ices that can be delivered by the Administration through sub-
contracts with 8(a) participants.

L. Initiation of Termination Proceeding—s§ 8(a)(21(E)

The District Director may initiate an action to terminate an 8(a)
participant by making a recommendation to the Assistant Adminis-
trator. Given the greater involvement in the program by the dis-
trict offices, the Committee believes that it is appropriate to au-
thorize the district directors to commence a termination proceeding.
The Committee does not intend that the authority solely be limited
to the district directors but the Assistant Administrator also can
initiate such proceeding.

Upon initiation of a termination proceeding, the 8(a) participant
is prohibited from receiving any assistance until the Administrator
has issued a final decision.?® Given the adverse consequences to
the participant and the need for the Administrator to have a ra-
tional basis for terminating the participant, the Committee does
not expect such proceedings to be commenced on a whim. District
directors and the Assistant Administrator should have solid evi-

97For example, the OSDBU in the Department of Agriculture should transmit the capability
statements to the Rural Utilities Service and the Commodity Credit Corporation.

98 Any stay of the Administrator’s decision and the prohibition on eligibility for assistance
under §8(a) will be left to a federal court equitable jurisdiction. The Committee would expect
any plea to a court seeking assistance while the case is being litigated will have to meet the
standards set forth in Washington Metropolitan Area Transit Comm’n v. Holiday Tours, Inc.,
559 F.2d 841 (D.C. Cir. 1977).
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dence supporting the request for termination. Reinstatement of the
participant will extend the graduation date (the program is 9
years) by the amount of time during which the participant was de-
nied assistance. Thus, if a participant was denied assistance for
three months, an additional three months will be awarded to the
participant. The Committee’s bill ensures that the 8(a) participants
get a full 9 years in the program.

M. Transitional Stage Assistance—s 8(a)(26)

In the transitional stage of the program, 8(a) participants shall
be eligible for a variety of assistance designed to ensure that the
graduating entity can survive in the commercial arena without the
benefit of sole source or restricted federal contracts. In fact, the
program mandates that participants develop business plans to at-
tract commercial rather than federal contracts. The Committee
modified the types of assistance available to ensure that 8(a) par-
ticipants have access to joint ventures, leader-follow arrangements,
and teaming agreements with other 8(a) participants or other small
businesses during the length of the program. In the view of the
Committee, these arrangements will further develop the capabili-
ties of 8(a) participants.

Transitional assistance is not limited to various ventures with
other small businesses. The Committee requires the Administrator
to assist 8(a) participants with obtaining appropriate financing,
technology, surplus government property, and managerial training.
In conjunction with various joint venture arrangements, this assist-
ance will help the 8(a) participant prepare for life after graduation.

N. Contracts for Assistance—s 8(b)

The assistance that the Administrator is required to provide 8(a)
participants is currently delineated in 7(j)(1)-(10). The Committee
transferred the managerial assistance authority to revised sub-
section 8(b) and condensed the requirements.

The Committee’s bill requires the Administrator to enter into
contracts with entities capable of providing managerial and tech-
nical assistance to 8(a) contractors, small business concerns that
are eligible to receive loans pursuant to 7(i) of the SBA,?? and other
socially and economically disadvantaged businesses. Use of grants
or cooperative agreements are also encouraged and the Adminis-
trator should not rely solely on contracts.

Changes were made because the Committee determined that ex-
isting and prior efforts to provide technical and managerial assist-
ance were woefully inadequate. Given the fact that the 8(a) pro-
gram is a capital ownership development program, technical and
managerial assistance will help ensure that the 8(a) participant
can build a successful business. The Committee also believes that
other socially and economically disadvantaged firms can benefit
from technical and managerial assistance needed to build a suc-
cessful business.100

99 Section 7(i) authorizes loans to small business concerns in low-income and rural areas.

100The Committee eliminated HUBZone firms from gaining access to this service (except to
the extent that they are eligible and have applied for a loan pursuant to §7(i) of the SBA). The
HUBZone program is not designed to provide ownership development to its participants. Rather,
it is intended to provide jobs in low-income areas. Given its emphasis on job creation rather

Continued
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Contracts for assistance should be awarded to those entities best
capable of providing such assistance without regard to size. The
Administrator is not forbidden from using size (favoring the small
business) as a source selection criterion but only after first deter-
mining that the small business is as capable of providing the as-
sistance as all other responders.

O. Commercial Marketing Representatives—s 8(d)(10)

Section 208(b) amends § 8(d) of the SBA. The only change was to
modify the requirements for CMRs. Given the Committee’s empha-
sis on improving the economic situation of small manufacturers,
CMRs will play a vital role in ensuring maximum use of small
manufacturers and other small businesses as subcontractors to fed-
eral prime contractors.

CMRs are required to: review federal agency solicitations; evalu-
ate subcontracting plans; identify large businesses that can utilize
small businesses including small manufacturers in their supply
chain management requirements; and counsel small businesses on
their status as subcontractors. The Committee intends that such
counseling include efforts to assist small businesses in obtaining
payment from prime contractors.

Federal prime contractors that are not small businesses are re-
quired to submit subcontracting plans for each federal contract.
The plans delineate how they will use small businesses as sub-
contractors. Section 8(d) of the SBA authorizes the federal govern-
ment to obtain liquidated damages when a federal prime contractor
fails to comply, in good faith, with the subcontracting plan. No fed-
eral prime contractor has ever been assessed liquidated damages
for failure to comply with a subcontracting plan.

The Committee makes two changes to improve the enforcement
of subcontracting plans. First, the bill requires the Administrator
to promulgate standards (via rulemaking pursuant to the notice
and comment requirements of the Administrative Procedure Act)
for determining when a prime contractor is in good faith compli-
ance with a subcontracting plan. Second, the CMR is authorized to
recommend to the contracting officer when liquidated damages may
be appropriate for failure to comply with the subcontracting plan.

P. Women’s Procurement Program—s 8(m)

Section 208(c) modifies 8(m) of the SBA that establishes the pro-
curement program for women-owned businesses. Congress created
the program to enhance procurement by federal agencies of goods
and services provided by women business owners. A federal con-
tracting officer may restrict competition to economically disadvan-
taged women-owned businesses. If the Administrator finds that a
woman business owner is operating in an industry historically
underrepresented by women, the Administrator may waive the eco-
nomic disadvantage criterion. Until the Administrator makes such
identification, federal contracting officers must limit competition to
economically disadvantaged women-owned businesses.

The Committee is extremely frustrated with the pace of the Ad-
ministrator’s study on industries in which women-owned busi-

than business development, the Committee determined that scarce resources should be devoted
to building businesses.
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nesses are historically underrepresented. As a result, the Com-
mittee authorizes federal contracting officers to make the deter-
mination on underrepresentation. To avoid situations in which two
contracting officers may treat similarly situated women-owned
businesses differently, the Committee expects each federal agency
to develop an internal mechanism to ensure that all federal con-
tracting officers treat women businesses owners in the same indus-
try in the same manner, i.e., either as underrepresented or require
them to be economically disadvantaged.

The Office of Hearing and Appeals (OHA) hears challenges to a
determination that a business is small. The Committee amended
§ 8(m) mandating that challenges to eligibility in the women’s pro-
curement program use the OHA procedures. If the OHA procedures
are sufficient to determine small business eligibility, then, in the
view of the Committee, they are adequate to resolve any conflicts
concerning eligibility for the §8(m) program. No additional proce-
dures are needed to hear any challenge under § 8(m).

Section 209. Training and Assistance

Section 209 of the bill creates a new § 12 from the reserved sec-
tion arising out of the Committee’s reorganization of the SBA. The
section provides the authority for certain technical and training as-
sistance programs under the SBA, including the authority, should
the Administrator so desire, to create small business institutes.
The Committee does not expect the Administrator, in these tight
budgetary times to create small business institutes, but the Com-
mittee did not believe that the authority should be eliminated.

A. Assistance—s 12(a)

This subsection grants the Administrator general authority to
provide technical and training assistance to all categories of small
business concerns defined in § 3 of the SBA. Although the authority
could be inferred from other provisions of the SBA, the Committee
believes that it is appropriate to grant the Administrator clear stat-
utory authority to provide technical and managerial assistance to
small business concerns. The Committee does not intend that the
Administrator need create any new training and technical assist-
ance programs as a result of this clear authorization.

B. Volunteers—s§ 12(b)

In the current version of the SBA, the volunteer program is set
forth in §8(b). As already noted, the Committee believes that §8
should be devoted solely to federal procurement assistance pro-
grams. The Committee therefore transferred the provisions relating
to the volunteer programs, the Service Corps of Retired Executives
and the Active Corps of Executives, to this new § 12.

The Committee made only one substantive change in these vol-
unteer programs. All other provisions relating to the operation of
the volunteer programs were simply transferred from § 8(b) to new
subsection 12(b).

Two new groups of volunteers, the Service Corps of Retired Man-
ufacturing Executives (SCORME) and the Active Corps of Manufac-
turing Executives (ACME) are created. The Committee recognizes
that both existing volunteer groups have many executives from
manufacturing firms. The Committee does not intend that new ex-
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ecutives necessarily need to be recruited; SCORME and ACME can
be created from the existing volunteers. The Administrator, how-
ever, is required to “recruit” either from the existing volunteers or
new volunteers executives willing to provide assistance either sole-
ly or primarily to small manufacturers. These volunteers will be
considered the members of SCORME and ACME. The Committee
believes that proper identification of these executives will assist
Administration employees and grantees (such as operators of small
business development centers) to refer small manufacturers to
those executives most capable of providing adequate technical and
managerial assistance.

C. Business Grants and Cooperative Agreement—s 12(d)

This subsection reauthorizes the BusinessLINC program. The
Committee believes that the BusinessLINC can play a valuable
role in assisting small manufacturers expand. The bill does not
alter the basic premise of the BusinessLINC program. The Admin-
istrator is authorized to make grants and enter cooperative agree-
ments with any entity or group of entities (public or private) that
will increase the business-to-business relationship between large
and small entities.

The Committee clarifies that the BusinessLINC is not simply an-
other mechanism to create mentor-protege programs. Although that
is certainly one aspect of the program, it is not the sole raison
d’etre. Instead, the Committee believes that BusinessLINC pro-
grams can be used to identify opportunities in which small busi-
nesses can supply other businesses with goods or services. The
Committee identifies this as increasing opportunities for supply
chain management (which is defined in this subsection as the net-
work of facilities used to procure goods) and identifying opportuni-
ties for small business concerns in low-income or high unemploy-
ment areas. The Committee also requires, to the extent possible,
grantees or cooperative agreement signatories to maintain a data-
base of supply chain management opportunities. The Committee
suggests that the Administrator and potential grantees examine
the database maintained by the City of Tucson’s BusinessLINC
program.

The Committee increases the authorization of funding for
BusinessLINC in the expectation that the other grantees will run
a program as comprehensive and successful as that operated by the
City of Tucson. The Committee does not alter the requirement that
grantees or cooperative agreement signatories must obtain match-
ing funds, either in cash or in-kind contributions, equal to the
amount of the grant. The Committee would not expect the match-
ing funds to come from other federal grant programs.

Section 210. Contracting Assistance

Section 15 of the SBA provides the Administrator with the au-
thority to ensure that small businesses receive their fair share of
federal prime contract dollars. Section 210 amends § 15 to imple-
ment the Committee’s efforts to enhance the ability of all small
businesses, especially small manufacturers, to obtain federal gov-
ernment contracts.
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A. Dispute Resolution by the Office of Management and
Budget—§ 15(a)

PCRs are the primary weapon against contract bundling. They
review proposed federal contracts and determine whether the pro-
curement strategy will make small business prime contract partici-
pation unlikely. Under current law, if the Administrator (based on
the advice of the PCR) determines that a bundled contract should
be unbundled, the Administrator may appeal the procurement
strategy to the head of the procuring agency. The Committee’s be-
lieve the appeal process is fundamentally futile because the head
of the agency is reviewing his or her own procurement strategy.

A Presidential Executive Order authorizes the Administrator to
appeal the procuring agency’s determination to the Office of Man-
agement and Budget. The Committee believes that this additional
step is important by providing an independent assessment of the
procurement strategy. The bill simply codifies the existing Execu-
tive Order.

B. Programs for the Blind and Handicapped—s 15(c)

Under the Javits-Wagner-O’'Day Act (JWOD), people who are
blind or severely disabled obtain a source selection preference
ahead of all other sources except Federal Prison Industries. A com-
mittee places products on a list that JWOD contractors can pro-
vide. If Federal Prison Industries cannot provide the product, the
contracting officer is required to procure the product from a JWOD
contractor.

The Committee is aware that more and more products are being
placed on the list of mandatory selection from JWOD contractors.
While the Committee believes it is absolutely vital to secure the fi-
nancial health of America’s blind and severely disabled, the Com-
mittee believes the impact of the program on small businesses
should at least be examined. The Committee therefore is reviving
a provision that applied to the JWOD program in 1995.

Under the Committee’s bill, the Administrator is required to
monitor and evaluate the impact of the product listing on small
businesses (other than not-for-profit enterprises that are partici-
pants as JWOD contractors). In addition, the bill authorizes small
businesses that contend they are being harmed by the JWOD pro-
gram to appeal to the Administrator. The Administrator is author-
ized to require the procuring agency to take necessary action to
mitigate economic injury on small businesses. In doing so, the
Committee would expect the Administrator and procuring agency
to find a common ground that supports both small businesses and
the not-for-profit organizations involved in the JWOD program.

C. Minimum Solicitation Period—s 15(e)

The Committee has a long history opposing bundled federal pro-
curement contracts. Rarely will a single small business concern be
able to meet the source selection criteria for a bundled contract.
Even procurement strategies that consolidate existing contract re-
quirements that are performed by small businesses may not receive
a responsive bid from a small business. The Committee recognizes
that the best means for small businesses to bid on bundled federal
contracts is to form a teaming arrangement as defined in the SBA
as amended by this bill. Selecting a team, identifying the role of
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team members, formalizing the team structure, and submitting a
proposal takes time. To encourage the use of teams, the Committee
determined that small businesses, including teams as defined in
this bill, must be allowed 60 days from the date of solicitation to
bid on bundled contracts.1°1 The Committee believes that 60 days
is sufficient time for small businesses to develop teams because the
execution of a bundled procurement strategy typically has a long
genesis that incorporates open days with industry and issuance of
draft solicitations prior to the publication of a solicitation. The
Committee expects that small businesses will use the time during
which the agency is preparing the bundled contract to develop their
teaming strategy.

D. Procurement Goals—s 15(g)

Currently small business goals (for both prime and subcontract
awards) 192 are negotiated between the Administrator 193 and fed-
eral agencies on a biannual basis. The Committee’s bill modifies
this practice by requiring that the goals be negotiated on an annual
basis and these negotiations be concluded prior to the commence-
ment of the next fiscal year. Thus, the Administrator will have to
commence negotiations some months prior to September 30 of each
year.

In addition to a government-wide goal, each federal agency is re-
quired to establish its own procurement goal. This goal is different
because it relies on each agency to determine the maximum prac-
ticable opportunity for small business and small manufacturer par-
ticipation in the agency’s procurements. For example, the Com-
mittee would expect that the Administrator would develop a goal
significantly greater than 23% for small business utilization. If the
Administrator is unwilling to surpass the small business utiliza-
tion, it is highly unlikely that other agencies would be willing to
do the same.

As part of its effort to revitalize the manufacturing sector, the
Committee requires each federal agency to develop an appropriate
goal for procurement from small manufacturers. Although the Com-
mittee considered establishing a government-wide goal for small
manufacturers, it rejected that concept. Typically, the government-
wide goals are treated as ceilings rather than floors and the Com-
mittee did not wish to limit agencies in developing a small manu-
facturer goal. Furthermore, the Committee did not have sufficient
information to calculate an appropriate government-wide goal. The
Committee will closely watch agency implementation of the indi-
vidual agency goals and consider adopting a government-wide goal
in the next reauthorization cycle.

The Committee also requires a separate goal be established for
8(a) participants. The Committee took this action because the goals
for 8(a) participants were being incorporated into the overall goals
for socially and economically disadvantaged individuals. While 8(a)

101To the extent that an emergency situation exists, it is more than likely that the procuring
agency will use the emergency as justification for a sole source award. The Committee does not
expect, except in rare instances, for federal agencies to use bundled contracts to meet emergency
needs or situations.

102The Committee made no change in the new government-wide goals.

103 The SBA actually authorizes the President to negotiate the goals. The Committee believes
that it is appropriate to delegate this responsibility to the chief proponent of small business
within the Executive Branch—the Administrator.



185

participants represent a subset of socially and economically dis-
advantaged individuals, the Committee believes that a separate
goal is necessary to ensure a greater likelihood of success for 8(a)
irms.

Finally, the Committee requires that the Administrator, working
in conjunction with the Administrator of the Office of Federal Pro-
curement Policy, shall ensure that the goals are met or exceeded.
The Committee made this change to impress upon federal agencies
that the statutory goals should be floors not ceilings for procure-
ment from small businesses and small manufacturers.

E. Procurement Reports—s 15(h)

At the end of the fiscal year (and as soon as data becomes avail-
able from the Federal Procurement Data System or FPDS), each
agency shall report to the Administrator on its success in achieving
each individual agency goal. The reporting of goals shall include:
small business concerns, small manufacturers, small business con-
cerns owned and controlled by service-disabled veterans, qualified
HUBZone small business concerns, small business concerns owned
and controlled by socially and economically disadvantaged individ-
uals, women-owned small business concerns, and firms partici-
pating in the 8(a) program. As with the development of goals, the
Committee separated the reporting of 8(a) firms from other socially
and economically disadvantaged small businesses. This prevents
conflation between the two goals and generates more accurate data
for oversight of the 8(a) program.

F. Restricted Competition—s 15(j)

Current law requires that small businesses are the primary
source for the completion of contracts valued between $2,500 and
$100,000. This figure represents only a small fraction of the con-
tracts for which small businesses are capable of performing con-
tracts of value significantly larger than $100,000. Furthermore, the
limitation was enacted in 1996 and has not been changed to even
take account of inflation. Therefore, the Committee determined
that it is appropriate to increase the dollar value of the contracts
for which small businesses are the primary source to $1,000,000.

G. Assignment of Procurement Center Representatives—s 15(1)

As already noted, PCRs represent the critical component in the
Administration’s efforts to obtain more federal procurement con-
tracts for small businesses and small manufacturers. PCRs review
contract strategies of federal agencies to determine which require-
ments can be served by small businesses. PCRs also review pro-
posed bundled contracts to ascertain whether the contracts can be
broken into smaller parts that small businesses might be within
the technical range of responsive bids. Small businesses also obtain
counseling from PCRs on contracting with the federal government
and identifying agency buyers of products and services. PCRs, often
located at federal procuring agency buying activities, attend var-
ious industry and strategy meetings on the development of solicita-
tions. PCRs work closely with the Directors of the Offices of Small
and Disadvantaged Business Utilization in order to increase the
federal contracts awarded to small businesses. PCRs also are re-
quired to appeal to the Administrator the decision of an agency re-
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garding any item for which the PCR has made a recommendation
on the procurement strategy and which was rejected by the pro-
curing agency. To the extent necessary and given an appropriate
security classification, PCRs will have access to sensitive docu-
ments of the procuring agency. Small businesses may seek PCR ad-
vice on technical data rights and the impact of various contract
clauses on small businesses. Fundamentally, the PCR is to focus on
ensuring that small businesses receive the maximum practicable
opportunity to participate in federal procurements as prime con-
tractors.

Small business technical advisers assist PCRs. At least two are
assigned to each major procurement center to which a PCR is as-
signed. The Committee grants the Administrator the discretion to
select which procurement centers require technical advisers. Nor
does the Committee intend that each PCR will necessarily be as-
signed two technical advisers. At least one technical adviser should
be an engineer in order to assist the PCR with understanding the
technical requirements of complex federal procurement contracts
and assist the PCR in determining whether a small business is
technically competent to perform the contract.

The Committee also eliminated the concept of a separate break-
out PCR. The Committee believes that the bill will not provide suf-
ficient number of PCRs to perform the functions set forth in § 15(1),
much less have separate breakout PCRs. As a result, the Com-
mittee combined the functions of the breakout PCR with the PCRs.
The Committee is convinced that capable PCRs, with technical ad-
visers, should be able to perform the functions now carried out by
socalled breakout PCRs.

H. Federal Procurement Data System—¢ 15(r)

Federal agencies are required to report data on contracts in ex-
cess of $25,000 to the FPDS. Pursuant to § 7102 of the Federal Ac-
quisition Streamlining Act (FASA), socially and economically dis-
advantaged businesses receive a price evaluation adjustment of 10
percent. The FPDS system is capable of reporting data reflecting
contract awards made as a result of the price evaluation adjust-
ment. The Committee bill requires the Administrator to work with
the Administrator of the General Services Administration (the
agency charged with maintaining the FPDS) to develop a data ele-
ment that will capture contract awards made pursuant to the price
evaluation preference in § 7102 of FASA. Without this information,
it is impossible for federal agencies and Congress to evaluate the
success of the price evaluation adjustment or determine how read-
ily agencies are meeting their goals for procurement from socially
and economically disadvantaged individuals.

1. Priority of Small Business Procurement Preferences—
$15(s)

Federal procurement law establishes an order of preference by
which federal contracting officers are required to obtain goods and
services. Those preferences are currently set forth in the Adminis-
tration’s regulations at 13 C.F.R. §§126.605-.607 and the Part 19
of the Federal Acquisition Regulations.

For contracts of less than $5 million for manufacturing or $3 mil-
lion for all other types of contracts, the contracting officer shall
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first determine whether an 8(a) firm can provide the goods or serv-
ices at a fair and reasonable price. If two or more 8(a) firms are
capable of providing the good or service at a fair and reasonable
price, the contracting officer may award the contract using re-
stricted competition limited to 8(a) firms. Failing to find 8(a) firms,
the contracting officer then repeats the process for HUBZone firms,
identifying whether a single HUBZone can perform the contract at
a reasonable and fair price. If two or more such firms can perform
the contract, award may be made through competition restricted to
those firms. The process repeats itself for women-owned businesses.
Finally, a contracting officer who does not identify any sources
from 8(a), HUBZone, or women-owned businesses may limit com-
petition to all small businesses. The determination of qualified
sources is left to the discretion of the contracting officers and that
discretion, absent proof of possible fraud or bad faith, will be left
undisturbed.104

The source preference list set forth in amended § 15(s) of the SBA
will not apply if the contracting officer can satisfy the contract from
UNICOR (Federal Prison Industries) or JWOD contractors.

The Committee’s bill simply codifies existing regulatory law con-
cerning source selection preferences by contracting officers. Absent
codification, the Administrator and the Federal Acquisition Regu-
latory Council are at liberty to modify those preferences. The Com-
mittee believes that policy decision should be left to Congress.105

J. Procurement Program for Very Small Business Concerns—

$15(t)

The “Very Small Business Program” allows contracting officers to
restrict competition for contracts of less than $50,000 but more
than the micro-purchase threshold of $2,500 to very small busi-
nesses. The bill defines a very small business as one that has less
than 15 employees and revenue of less than $2 million for manu-
facturing businesses (NAICS sectors 31, 32, and 33) and less than
$500,000 for all other businesses.

The Committee, which believes that the program has been ex-
tremely successful, determined that it was appropriate to make the
program permanent. The program will allow very small business
better access to federal contracts. Changes were made in the size
standards to more accurately reflect the size of a very small busi-
ness.

In carrying out the program, the Administrator shall establish a
preauthorization program for very small businesses under 7(a) of
the SBA. This will assist very small businesses in obtaining financ-
ing based on the contract award. Agencies may rely on self-certifi-
cation that a responder to a solicitation is a very small business.
The Committee expects that the Administrator and the Secretary
of Defense (or his delegatee) shall modify the Central Contractor
Registry (the old Pro-Net database) to identify very small busi-
nesses and develop a data element for use in the database. Regula-
tions for implementing the permanent program must be promul-

104K o National Council of Fishing Vessel Safety and Ins., B-239303, 90-2 CPD {127, at 4
(1990); Colt Indus., Inc., B-231213.2, 89-1 CPD {49, at 3 (1989).

105 See T. Lowl, THE END OF LIBERALISM: IDEOLOGY, POLICY, AND THE CRISIS AND PUBLIC AU-
THORITY in passim (1969) (arguing that Congress not federal agencies should make policy deci-
sions).
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gated and published within 270 days after the date of enactment
allowing for a 60-day comment period.

Section 211. Authorization of Appropriations

This section amends § 20 of the Small Business Act and provides
for authorization of appropriations. The Committee selected author-
ization levels with sufficient room to allow for expected growth and
expansion of programs authorized by the SBA and SBIA. The Com-
mittee raised these authorizations, especially for SBIA programs,
because of the increased likelihood that CDCs and SBICs would
provide more financings to small manufacturers.

The Committee only made authorizations for two years. Given
the significant changes made in the SBA and SBIA by the bill, the
Committee believes that reexamination of these modifications and
any corrections should be undertaken sooner rather than later.
Therefore, the Committee provides only two-year authorizations
throughout the entire bill forcing the Committee and the Adminis-
trator to closely monitor implementation and identify problems
during the next reauthorization cycle.

Section 212. Small Business Development Centers

This section completely rewrites § 21 of the SBA. The Committee
rewrote the section so that the statutory language actually com-
ports with the current operation of the Small Business Develop-
ment Center Program.

The basic approach taken by the Committee is that the Adminis-
trator selects grantees that operate a network of small business de-
velopment centers (SBDCs). The Administrator negotiates a grant
or cooperative agreement with the grantee. That agreement speci-
fies how the grantee will provide the services to be delivered at
SBDCs. Once the grant agreement is signed, the operation is left
to the discretion of the grantee. However, the Administrator has
the authority to revoke the grant if the grantee is not providing
services or is not otherwise in compliance with the grant agree-
ment. Grantees have the option of operating the SBDCs themselves
or subcontracting their operation to another entity or some com-
bination thereof. This does not change current law or practice with-
in the program. The grantees then are responsible for ensuring
that the SBDCs provide the statutorily required services. The bill
authorizes the grantees to offer the services either by themselves,
through subcontractors or some combination thereof. Grantees also
are responsible for proper operation of the SBDCs, including ac-
counting for federal funds, and the grantees are required to obtain
matching funds as mandated by the statutory funding formula. The
Committee makes explicit, § 21(q), the requirement that the regula-
tions implementing the SBDC program must identify (by cross-ref-
erence) and mandate compliance with federal grant requirements.

The Committee made no changes to the matching fund require-
ment or the funding formula but increased the level of appropria-
tions because of the importance that the Committee places on
SBDCs to deliver services and advice to the small business commu-
nity as well as additional responsibilities concerning assistance to
small manufacturers. The Committee also limits the amount of au-
thorized funds that can be used for the payment of Administration
expenses related to oversight. The Committee also bars the Admin-
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istrator from using any funds authorized pursuant to §21 to reim-
burse the Administrator for expenses related to oversight of the
SBDC accreditation program.

Subsection 212(c) provides that the requirements of the revised
§21 only apply to grants made, renewed or terminated after the
date of enactment of this Act. Thus, any grant agreement that is
still in effect on the date of enactment will continue to be in effect
until the Administrator takes action to make a new grant, renew
an existing grant, or terminate a grant.

The Committee adopted this approach for two reasons. First, the
revised statutory language now comports with the general struc-
ture of grant programs operated by other federal agencies.196 Sec-
ond, the Committee believes that the amended statutory language
will benefit the operation of the program by clarifying the powers
and authorities of the Administrator and grantees.

A. Establishment of Program—s 21 (a)

This subsection authorizes the Administrator to operate a SBDC
program by making grants to grantees selected in accordance with
other requirements of the revised § 21.

B. Selection of Grantees—$ 21 (b)

This subsection requires potential grantees to submit applica-
tions to the Administrator. The application must contain a plan for
establishing a network of SBDCs and set forth that the grantee
will provide a separate budget for the operation of the SBDCs.107
Successful applicants will have to demonstrate that they are pri-
marily relying on institutions of higher education or women’s busi-
ness centers as the site for their SBDCs. The Committee clearly
prefers that the grantees rely on institutions of higher education
rather than women’s business centers as the sites of their SBDCs.
The Committee recognizes that there may be locations in a par-
ticular state in which the SBDCs cannot locate at institutions of
higher education or even women’s business centers. Thus, the Com-
mittee requires that the SBDCs be located primarily rather than
exclusively at institutions of higher education or women’s business
centers. Nothing in the Committee’s preference for situating
SBDCs at institutions of higher education requires the grantee to
terminate contracts with subcontractors who provide SBDCs at
sites other than institutions of higher education.

The Administrator is then entitled to approve, conditionally ap-
prove, or reject a plan submitted under this section. Nothing in the
Committee’s rewrite of § 21 prohibits the Administrator from estab-
lishing standards for selecting among competing (and mutually ex-
clusive) 198 grant applicants. The Committee would expect that any

106 Other federal grant programs select grantees for awards. In contradistinction, § 21 requires
the Administrator to award grants to applicants. Of course, that makes no logical sense. Section
21 then frequently conflates the grantee with the services that the grantee provides; again this
is a concept, within the world of federal grants, unique to the SBDC program.

107 Typically, grantees are boards of trustees of institutions of higher education. These entities
have their own budgets but may not necessarily allocate a separate budget to operate SBDCs.
The Committee’s bill requires that any successful applicant must have a separate budget limited
solely to the operation of the SBDC network.

108 Mutually exclusive refers to two or more applicants competing to serve the same state or
the same portion of a state if there is not a grant applicant seeking to serve an entire state.
Under this definition and the Committee’s preference for a single grantee, an applicant inter-
ested in serving the entire state and one serving a portion of a state are not considered mutually

Continued
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standards developed by the Administrator would be codified in the
Code of Federal Regulations and disseminated, whether codified or
not, to the association authorized by this section.

The Committee believes that the selection of grantees is suffi-
ciently important that the Administrator may only delegate this re-
sponsibility to the Deputy Administrator. This prohibition on dele-
gation simply means that only the Administrator or Deputy Admin-
istrator is authorized to sign the document approving or rejecting
the application. As already noted elsewhere in this Committee re-
port, the Committee fully expects the Administrator to rely on sub-
ordinate personnel to review applications and make recommenda-
tions. Nevertheless, the final authority may only rest with the Ad-
ministrator. The Committee does not expect that the Administrator
will have to select new grantees (except for certain special situa-
tions delineated elsewhere in the amended §21) because the grant
agreements already in place will continue unless the grantee aban-
dons the grant agreement or the Administrator terminates the
grant for cause. In that case the Administrator is required to select
grantees only from eligible applicants as specified in the bill. The
Committee recognizes and grandfathers existing grantees that may
not be institutions of higher of education.199

The Committee’s bill expresses a strong preference for selecting
only one grantee. Multiple grantees within one state constitute a
significant waste of scarce resources. The Committee recognizes
that there may not be an applicant willing to serve an entire state.
In such cases, the Administrator is permitted to select a maximum
of two grantees per state. Thus, the Administrator is authorized to
select two grantees but must seek out a single grantee on the sec-
ond anniversary of selecting the two grantees. This Committee
grandfathers the multiple grantees in Texas because of the unique-
ness of funding for higher education within that state.11© Further-
more, the Committee recognizes and permits a grantee to serve
small business concerns in an adjacent state to the extent that a
SBDC in the adjacent state is closer than a SBDC in the small
business concern’s home state. Finally, the Administrator, to the
extent that a territory or insular area does not have a grantee, the
Administrator is at liberty to select another state’s grantee to serve
that territory. Of course, the Committee would expect that the Ad-
ministrator would select a grantee from a state that is as close to

exclusive applicants. The Committee’s bill would prohibit the Administrator from considering
the applicant only interested in serving part of a state unless the Administrator rejects the ap-
plicant interested in serving the entire state. The Administrator then may review the applicants
desiring to serve only part of the state. If only one such application exists, then it cannot be
considered mutually exclusive. Nor would there be mutually exclusive applications if the appli-
cants did not apply to serve the same part of the state. Mutually exclusive applicants need not
apply to cover the exact same area within a state. For example, if an applicant applies to cover
western North Carolina and that application includes providing service to Burlington, NC while
another applicant offers to serve eastern North Carolina (including Burlington), then the mutu-
ally exclusive application exists only to serve the overlap area—Burlington, NC and the Admin-
istrator’s selection criteria for mutually exclusive applicants should determine which of the two
applicants may serve Burlington, NC.

109Tn some states, state agencies (other than institutions of higher education) are grantees.
These state agencies then subcontract the operation of the SBDC network to institutions of
higher education.

110Tn addition, the Administrator spent approximately six years attempting to identify one
grantee interested in serving the entire state and could not. The Committee has not received
any complaints about operations in the state of Texas. On the other hand, the Committee is
highly troubled that the Administrator made no effort to identify a single grantee for the state
of California even though the Committee is aware that institutions of higher education were
willing to serve the entire state as a single grantee.
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the territory as possible. Thus, the Committee would not expect
that a grantee located in Oregon would be selected to serve as the
grantee in the Virgin Islands just as the Committee would not ex-
pect a grantee in Rhode Island to serve as the grantee for Amer-
ican Samoa.

What the Committee does not condone or grandfather is the cur-
rent number of grantees within the state of California. The actions
of Administration employees within the district offices in California
are inexplicable in requiring that a state suffering severe economic
hardship should have six separate SBDC grantees. That constitutes
an abhorrent waste of resources that can be better devoted to deliv-
ering of services through SBDCs. Therefore, the Committee fully
expects that the Administrator, on enactment, apply this provision
to select one and no more than two grantees for the state of Cali-
fornia as mandated by subsection 212(d) of the bill.

C. Grant Provisions—s 21(c)

The bill requires that the grantee and Administrator jointly ne-
gotiate and agree on the terms of the grant agreement. The Com-
mittee expects both sides to negotiate in good faith to find a mutu-
ally satisfactory grant agreement that ensures an adequate level of
service will be offered to small business concerns within the state.
The terms of the grant agreement must include: the authority for
the grantee to serve areas within the state through subcontracts;
require the grantee to place SBDCs as close as possible to small
business concerns (which may involve subcontracting operation of
satellite centers that do not provide a full level of SBDC services
but can provide access to some of the services and Internet or other
telecommunications links to the nearest SBDC); mandate that the
grantee provide resources, including staff and equipment, to maxi-
mize accessibility to small business concerns; assurances that the
grantees are utilizing, to the fullest extent possible, other federal
agency resources; and permit the grantee to enter into contracts
with the federal government. Grant agreements may not require
the grantee or its subcontractors to meet any type of quota for de-
livering small business concerns seeking funding under the SBA or
SBIA. The Committee is highly troubled that district office employ-
ees are imposing requirements that transform grantees into mar-
keting adjuncts of the Administration. The Committee, as a result,
also prohibits the Administrator from delegating the negotiation of
cooperative agreements or grants or contracts (the terms are used
interchangeably within the revised 21) to any employee located in
a regional or district office of the Administration.

D. Term, Renewal, and Termination—s 21(d)

Grants are automatically renewable on a fiscal or calendar year
basis as determined by the Administrator. The Committee expects
the Administrator to continue existing practices related to grants
(which may mean that some grants are calendar year and others
are based on a fiscal year). The Administrator and grantee are au-
thorized to negotiate mutually satisfactory modifications recog-
nizing that the primary goal is to maximize service to small busi-
ness concerns.

Automatic renewal does not occur if the grantee abandons the
grant, i.e., notifies the Administrator that it is no longer interested
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in serving as grantee. The Administrator then must follow the re-
quirements for selecting new grantees. The Administrator also is
authorized to terminate a grant under regulations codified in the
Code of Federal Regulations. The regulations shall specify the con-
ditions by which the Administrator will determine whether the
grantee is in compliance with the grant agreement. Any standards
must account for the economic climate in a state served by a grant-
ee as well as concomitant budgetary restrictions arising from that
economic climate. The Committee also would expect the Adminis-
trator to adopt stricter standards of compliance when the state
served by a grantee is experiencing an economic boom and budg-
etary restrictions are less of a concern.

Termination proceedings shall be conducted according to the for-
mal hearing requirements set forth in sections 554, 556, and 557
of the Administrative Procedure Act. This ensures that the grantee
will have the opportunity to present its best case in opposition to
the Administrator’s termination. The Committee expects that any
hearing will be conducted by the Office of Hearings and Appeals
and the decision of that Office would be final for purposes of Chap-
ter 7, of Title 5, United States Code.

The Committee only expects the Administrator’s regulations to
provide a temporary transition period at first renewal after enact-
ment of this bill. Once a renewal has occurred under the new
standards, no transition period is necessary because the grantees
understand their responsibility to comply with the grant agree-
ment.

E. Management of SBDC Centers by Grantees—$ 21(e)

This section delegates full responsibility to the grantee for man-
agement of the network of SBDCs. A grantee is required to have
a full-time director and provide staff for individual SBDCs. The
grantee must comply with all federal requirements concerning
grant management and such requirements shall be made (by incor-
porated reference) part of the grant agreement. Personnel in dis-
trict and regional offices will have no authority to approve expendi-
tures of funds by grantees or interfere in the selection of a grantee
director. The Administrator is authorized to prohibit the expendi-
ture of federal funds if, after consultation with the General Coun-
sel, determines that the expenditure will violate federal law. The
Administrator may determine (and remove) a grantee director if
such person is deemed unfit because of a conviction for a felony.
Agency employees must report any problems to the principal office
of the Administration but only after consultation with the Adminis-
tration attorneys. Finally, the bill requires that the grantee and its
subcontractors, if applicable, shall continuously modify their serv-
ices and resources to meet the needs of the small business commu-
nity.

F. Services Provided by the Grantee—s 21(f)

The Committee makes only a few changes to the services that
grantees must be provided. First, the bill frequently cites that serv-
ices must be made available in order to assist small manufacturers.
Second, SBDCs are required to work more closely with the Manu-
facturing Extension Partnership at the Department of Commerce
in an effort to improve the services available to small manufactur-
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ers. Third, SBDCs located at institutions of higher education are
required to hold two procurement conferences in which the grant-
ees invite small business concerns and small manufacturers to
meet with procurement officials of the institutions of higher edu-
cation in an effort to increase procurement from small business
concerns and small manufacturers. Grantees should use as a model
the matching program operated by the Administration in conjunc-
tion with the United States Chamber of Commerce. Although
SBDCs historically serve small businesses, the Committee deter-
mined that it was appropriate to authorize small and mid-sized
communities that have lost a major employer, such as a factory
shutting down to transfer of production overseas, to use the SBDCs
for advice on community revitalization. The Committee intends
that SBDCs shall provide assistance to the local governments
should they request such assistance. The Committee believes that
small businesses will benefit from the assistance provided to small
and mid-size communities.

G. Special Rules Relating to SBDCs—s 21(g)

The authority of SBDCs to serve out-of-state businesses has been
addressed elsewhere in this report. This subsection also provides
the specific requirements for a grantee to enter into a contract with
another federal agency to provide assistance to small business con-
cerns. The Administrator shall not authorize a grantee to bid, if in
the opinion of the Administrator, performance of the contract will
interfere with the grantee’s compliance with the terms of the grant.

Grantees are required to have small business concerns with ap-
propriate expertise provide assistance at SBDCs. To the extent that
the area served by the SBDC has a concentration of small manu-
facturers, the Committee expects that one of these small business
vendors will have expertise in consulting with small manufactur-
ers.

Although the bill drastically reduces the power that district di-
rectors and their subordinate employees can exercise over grantees
(by prohibiting them from approving or disapproving any action
taken by a grantee), the Committee believes that district offices
still have a vital role to play in the operation of the SBDC pro-
gram. The Committee expects that grantees will regularly consult
with district directors and other district employees in order to mod-
ify and upgrade the services that the grantee provides to small
businesses. The requirements concerning district employee report-
ing of improper actions by the grantee or its subcontractor has
been addressed elsewhere in this Committee report.

Grantees are authorized to charge fees for special events, such as
seminars or cosponsored events. Grantees are prohibited from
charging fees for counseling sessions provided by or through a
SBDC. Funds from grants may be used to collocate employees of
state international trade offices at SBDCs or SBDC satellite offices.

The privacy requirements are the same as those imposed in H.R.
205 passed by the House in the 108th Congress and H.R. 203
passed by the House in the 107th Congress. The Committee incor-
porates by reference that portion of the Committee report for H.R.
203 that addresses the privacy of SBDC clientele.
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H. Additional Grants—s 21(h)

Under certain conditions (related to available funds), grantees
are eligible to apply for additional grants (beyond that for which
they have received funds pursuant to the funding formula). The ad-
ditional grants only can be expended to provide assistance to cer-
tain limited classes of small business concerns. The Committee
made (exclusive of changes needed to conform to the overall rewrite
of the section) only one change—adding assistance to small manu-
facturers as an additional purpose for which a grantee can apply.
Thus, a grantee that opened a SBDC small manufacturer advice
center would be eligible to apply for this supplemental grant. The
Committee believes that the amendment creates additional incen-
tives for SBDC grantees to assist small manufacturers.

1. Formation of Association—s 21(k)

The only change made to this subsection is the requirement that
the grantee’s directors form the association. The Committee made
this amendment to conform this subsection to the rest of the re-
write of §21. The change is intended to reflect current practice of
the association.

The bill adds two additional requirements to the association’s re-
sponsibilities. The association is to work with the Administrator in
developing regulations governing the operation of SBDCs. Such
work may include consultation with the association or its members
prior to issuing a notice of proposed rulemaking. The Committee
expects the association to comment on any proposed rule changes.
Nothing in the Administrative Procedure Act prohibits communica-
tion with agency decisionmakers once the comment period closes 111
and the Committee would expect that the association, as well as
other interested parties, will continue to contact agency decision-
makers after the comment period closes. The association also is re-
quired to work with the Administrator and the Office of Small
Business Development Centers to create a uniform grant agree-
ment. The Committee recognizes that such uniformity may not be
achievable but believes that efforts to create uniformity will reduce
administrative burdens on the agency and the grantees.

J. Accreditation Program—¢§21(1)

The Committee makes two changes to the certification program.
First, it renames the certification program as an accreditation pro-
gram. The change was made because the Committee recognized
that institutions are accredited. Since the program determines the
quality of SBDCs, it makes sense to have them accredited not cer-
tified. Second, the accreditation program will not only accredit the
grantees but also individual SBDCs. The Committee does not con-
sider that satellite offices are SBDCs and therefore should not be
included within the accreditation program. This is particularly nec-
essary when the grantee subcontracts the operation of one or more
SBDCs. Without accrediting the subcontractors, it is impossible to
determine whether the subcontractors are adequately performing

111 Texas Office of Public Utility Counsel v. FCC, 265 F.3d 313, 327 (5th Cir. 2001), cert. de-
nied sub. nom. NASUCA v. FCC, 535 U.S. 986 (2002); Sierra Club v. Costle, 657 F.2d 298, 401—
02 (D.C. Cir. 1981).
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the services set forth in the contract between the grantee and the
subcontractor.

K. Small Business Development Center Advisory Boards—
§21(m)

The bill clarifies the difference between national advisory board
that consults with the Administrator and the local advisory boards
which consult with the grantees. With respect to the local advisory
board, the subsection prohibits the district director or any employee
in a district office from approving or disapproving a member of the
local advisory board. The Committee would expect that the grantee
consult with the district director and others for potential members
of the board. The Committee also would expect that the district di-
rector would inform the grantee if the district director did not be-
lieve that a particular individual was not appropriate to sit on the
board. Nevertheless, the advisory role of district employees is just
that—advisory only. Finally, the bill ensures that existing members
of advisory boards will continue to serve on those boards after en-
actment until the board member’s term expires.

L. Administration of the Program—s 21(n)

This subsection specifies that the SBDC program will be admin-
istered by the Administrator through the Assistant Administrator
for Small Business Development Centers. The subsection delineates
the specific responsibilities of the Assistant Administrator. The Ad-
ministrator, pursuant to his general authority to delegate, may re-
quire the Assistant Administrator to perform other tasks related to
the operation of the SBDC program but is of course prohibited from
delegating responsibilities that the bill assigns solely to the Admin-
istrator or Deputy Administrator. To ensure that adequate infor-
mation is being provided to the Administrator, the Assistant Ad-
ministrator is required to consult with national and local advisory
boards, small businesses, the association, and Administration em-
ployees located in district and regional offices.

M. Information Sharing System—¢$ 21(o)

The Committee adds a requirement that the information sharing
system developed by grantees also include, to the extent feasible,
increased information on procurement opportunities for small man-
ufacturers with other businesses located in the United States. The
Committee believes that grantees have contact with many busi-
nesses and those businesses may want to utilize the SBDCs as an-
other option to expand their universe of suppliers.

Section 213. Assignment of Employees of the Office of International
Trade

United States Export Assistance Centers provide information
and advice to small businesses seeking to export their goods and
services. They play a vital role in assisting small manufacturers
navigate the maze of federal and foreign government export regula-
tions. Given the Committee’s concern on the health of small manu-
facturers, the Committee strongly objects to any effort by the Ad-
ministrator to reduce the number of Administration employees as-
signed to these Export Assistance Centers. Therefore, the Com-
mittee bill requires that the Administrator maintain the level of
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staffing of Administration employees to at least the level of staffing
on January 1, 2003. The Committee understands that resources
may be scarce but the Administrator has sufficient flexibility under
the civil service laws to reassign personnel to ensure adequate
staffing. The Committee would expect that any workforce trans-
formation plan should be redesigned to meet this statutory require-
ment.

Section 214. Supervisory and Enforcement Authority for Small
Business Lending Companies

This section creates a new §23 of the SBA. It gives the Adminis-
trator specific enforcement and supervisory authority over Small
Business Lending Companies (SBLCs) and Non-Federally Regu-
lated SBA Lenders as those terms are defined in the Committee’s
revisions to §3. The vast majority of lenders authorized to make
loans pursuant to the SBA have their lending and other activities
overseen and regulated by federal financial regulators, including
loans and corporate transactions related to their general lending
practices. The Administrator makes no effort at regulating lending
institutions except for their authority to make § 7(a) loans.

In contradistinction, there are a few institutions that are author-
ized to make loans pursuant to § 7(a) of the SBA that are not typ-
ical lending institutions.112 SBLCs (except for two) are subsidiaries
of industrial corporations and thus not subject to any regulation by
financial regulators.113 Non-federally regulated SBA lenders have
some state oversight but the extent varies according to state law.
The only authority that the Administrator has with respect to
these lenders is the ability to prohibit them from making loans
pursuant to §7(a). The Administrator has no authority to take
other regulatory action, similar to that available to banking regu-
lators, to protect the public and the federal treasury. The Com-
mittee concurs with the Administrator’s request that greater au-
thority is needed to regulate SBLCs and Non-Federally Regulated
SBA Lenders.

The basic approach adopted by the Committee enables the Ad-
ministrator to supervise the soundness and safety of institutions
authorized to make loans pursuant to §7(a) but are not otherwise
subject to the strict oversight imposed by federal financial regu-
lators. The Committee concurs with the Administrator’s request
that specific enforcement and supervisory authority are needed.
These authorities include the power to: issue cease and desist or-
ders, impose civil money penalties, mandate capital standards, and
remove officers and directors who are acting in an unsafe and un-
sound manner. The power and authority tracks closely the powers
granted to the Administrator with respect to regulation of SBICs
and their officers and employees. In some cases, the Committee dif-
ferentiates between regulatory powers applicable to SBLCs and

1121n at least two cases, SBLCs are wholly-owned subsidiaries of bank holding companies. All
transactions by bank holding companies and their subsidiaries are subject to regulation by ap-
propriate federal banking regulators.

113113 Some of the SBLCs are subsidiaries of publicly-traded companies. They must file cer-
tain documents with the Securities and Exchange Commission (SEC). However, filing of docu-
ments with the SEC is not the equivalent of the annual auditing and oversight performed by
federal banking regulators. References to federal financial regulators in this report include:
Board of Governors of the Federal Reserve, Federal Deposit Insurance Corporation, Office of the
Comptroller of the Currency, National Credit Union Administration, the Farm Credit Adminis-
tration, Office of Thrift Supervision, and Federal Financial Institution Examination Council.
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those applicable to Non-Federally Regulated Lenders. The Com-
mittee does not intend that the authority granted in this section be
extended to overall corporate management of the parent that owns
a SBLC.

The Committee provides for the Administrator to issue capital di-
rectives mandating maintenance of certain capital standards. The
section also authorizes the Administrator to issue cease and desist
orders by the SBLC or Non-Federally Regulated Lender. The Ad-
ministrator also is empowered to suspend or remove officials that
have management responsibility for the entity’s lending pursuant
to § 7(a) of the SBA. No authority, explicit or implied, is authorized
to remove or suspend officials that do not have management re-
sponsibilities with respect to §7(a) lending. Thus, the Committee
would not expect that the Administrator take action to suspend the
Chief Executive Officer of General Electric Corporation but only its
SBLC subsidiary.

Prior to the issuance any order under this section except for a
capital directive, the Administrator is required to provide any tar-
get of the order a hearing pursuant to §§554, 556, and 557 of the
Administrative Procedure Act. The bill delegates the responsibility
of conducting the hearing to administrative law judges but the final
responsibility on determining whether an order should issue rests
with the Administrator based on the record developed at the adju-
dication. The approach is similar to that used by independent fed-
eral regulatory agencies such as the Federal Communications Com-
mission or Federal Trade Commission. Those agencies use adminis-
trative law judges to conduct hearings and the commissioners use
that record as the basis for their legal and policy determination.
This bifurcation of the hearing from the decisionmaker ensures
that the hearing will be fair and provide an opportunity for the tar-
get of an order to make the best possible case before an impartial
fact-gathering tribunal.

The Administrator is authorized to issue orders prior to a hear-
ing if extraordinary circumstances exist and the order is needed to
protect the financial or legal position of the United States. The
Committee expects that the Administrator will use the power to
issue orders without a hearing only under those circumstances in
which an agency issues a rule without notice and comment, i.e., a
truly exigent circumstance 114 or when a federal court would issue
an ex parte temporary restraining order (but in order to preserve
and protect the federal government rather than the status quo).115
The bill then provides that the procedures for holding a hearing,
including the notice requirement, be commenced within 2 days
after the issuance of the order. The Committee believes that this
comports with the fundamental fairness exhibited by federal courts
when issuing an ex parte temporary restraining order.

The Committee approach defines final agency action for purposes
of a challenge to the issuance of an order by the Administrator and
authorizes that a challenge may be commenced in federal court
within 20 days after issuance of a final order. For purposes of fun-

114 See, e.g., NRDC v. Evans, 316 F.3d 904, 912 (9th Cir. 2002); Utilities Solid Waste Group
v. EPA, 236 F.3d 749, 754 (D.C. Cir. 2001) (good cause to forgo notice and comment applies only
in emergency circumstances).

115 Cf. Granny Goose Foods, Inc. v. Brotherhood of Teamsters & Auto Truck Drivers, 415 U.S.
423, 439 (1974) (noting that ex parte restraining orders necessary evil to protect status quo).
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damental fairness to individuals, the Committee also believes that
interim relief in federal court is appropriate for a stay of an order
issued prior to hearing until the hearing itself is completed. Both
of these provisions were added out of an abundance of caution. Al-
though the Committee believes that federal court jurisdiction chal-
lenging the Administrator’s action can be developed pursuant to
“federal question jurisdiction” pursuant to § 1331 of the Title 28,
United States Code, the Committee determined that explicit au-
thority to challenge the Administrator’s orders in federal court re-
moves any question that this decision has been remitted solely to
the discretion of the agency and is not subject to review under
Heckler v. Chaney, 470 U.S. 821 (1985).

The Committee authorizes a court to appoint a receiver for the
entities subject to regulation pursuant to this section. The receiver
is entitled to take possession of assets of the SBLC or Non-Feder-
ally Regulated SBA Lender. The Committee intends this authority
to extend only to the SBLC or Non-Federally Regulated Lender’s
portfolio of loans or other instruments guaranteed by the Adminis-
trator including any debentures or participating debt or securities
issued pursuant to the SBIA.

The Committee believes that suspension, revocation, or cease and
desist is an extraordinary remedy. Each requires an extremely high
burden of proof related to willful misconduct that may present a
difficult case for the Administrator to prove. Therefore, the bill also
provides the Administrator with the authority to seek court-im-
posed civil penalties for the failure to file reports required by the
Administrator. Such penalties shall issue when the failure to file
is willful and not due to neglect. The failure to file required reports
for more than two reporting periods is, in the opinion of the Com-
mittee, sufficient, but not the only, evidence of willful neglect.116
The Committee expects the Administrator to promulgate regula-
tions outlining the factors that determine willful neglect for the
purposes of civil penalties (as an aid to the entities regulated pur-
suant to §23). These regulations also must contain standards for
exempting SBLCs and Non-Federally Regulated Lenders from the
civil penalty provisions as well as the procedures used for deter-
mining whether the institution qualifies.

Section 215. Reauthorization of Paul Coverdell Drug-Free Work-
place Program

The Committee recognizes that the small businesses need drug
free workplaces. Drugfree workers boost productivity and reduce
the costs of health care coverage and absenteeism. Nevertheless, in
times of scarce resources, the Committee determined that some of
the resources devoted to Drug-Free Workplaces are better utilized
in other areas, such as creating new positions for procurement and
commercial marketing representatives or expanding other business
development programs. Therefore, the Committee reduced the
funds authorized for the Drug Free Workplace program overseen by
the Administrator.

116 The Committee presumes that any entity authorized by the Administrator to issue guaran-
teed loans shall also have sufficient familiarity with its regulations to understand when reports
need to be filed.
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Section 216. Women’s Business Center Program

This section amends the Women’s Business Center Program cre-
ated by § 29 of the SBA. The current version of the program creates
women business centers and, if they do not have sufficient match-
ing funds, authorizes them to request additional funding through
a sustainability pilot program. The Committee considers this struc-
ture to be both unworkable and illogical.

The Committee takes the basic approach that it did in the re-
write to the SBDC program in § 212 of the bill. The Administrator
selects a grantee or grantees from applicants. The Administrator
then enters into a grant agreement specifying how the grantee will
deliver the services to be provided at a women’s business center
(WBC). Instead of the women’s business center being the recipient
of the grant, the WBC becomes the location at which the services
are provided by the grantee. This enables a single grantee to oper-
ate a network of WBCs or combining one center with various sat-
ellite offices. Management of the center is then delegated to the
grantee. The Administrator then performs oversight to ensure that
the grantee is in compliance with the grant agreement and is deliv-
ering the services set forth in the grant agreement. The Adminis-
trator, as with the SBDC program, can revoke a grant if the grant-
ee has not complied with the terms of the grant agreement.

Parallels between the WBC program and the SBDC program can-
not be taken too far. Grantees in the SBDC program have the ex-
pectation (to the extent such funds are appropriated) to receive fed-
eral funds as long as they are in compliance with the program. The
WBC program was started as a temporary funding program with
the expectation that ultimately, grantees that operate WBCs would
obtain necessary outside funding to make further federal funding
obsolete. The Committee’s approach maintains that principle—
WBC grant funding still is temporary under the bill. The Com-
mittee however reformulates the “sustainability pilot” aspect of the
WBC program into a program authorizing applications from grant-
ees for continued federal funding based on the need of the WBC.
Ultimately, a grantee will have to be sustainable without federal
funds or face closing because the Committee does not make the ex-
pectation of funding permanent.

The following subsection analysis only details those changes
made by the Committee rewrite. If a subsection is not identified,
then the Committee made no change in it except for any con-
forming and redesignations required as a result of the rewrite.

A. Definitions—$ 29(a)

The Committee defined a WBC as the site at which services are
delivered by grantees. To that extent, the definition tracks that of
the SBDC. However, the parallel cannot be taken further. Congress
enacted the SBDC with the expectation that state agencies and
boards of higher education would serve the entire state. No such
expectation exists in the WBC program. Any not-for-profit organi-
zation is eligible to apply for a grant to operate a WBC. Thus, the
definition of a WBC must incorporate affiliated WBCs operated by
the same grantee but in different parts of the same state or even
in different states.
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B. Authority—s§ 29(b)

This subsection authorizes the Administrator to issue grantees
an initial 5-year award and any extension of funding for which the
grantee is eligible. The grantee winner must agree to provide serv-
ices for the benefit of small business concerns owned and controlled
by women. The term “small business concern owned and controlled
by women” is defined in § 3 of the SBA.

The Administrator may not award a grant unless the grantee
agrees to provide the services set forth in this subsection. The serv-
ices run the full range of counseling services so that “clients” are
able to plan, establish, finance, and operate a small business con-
cern.

C Submission of 5-Year Plans—s 29(c)

Applicants are required to submit a 5-year plan outlining the
services to be provided, the target population, the area to be
served, and the fundraising activities needed to meet the grantee’s
non-federal matching share. The Committee expects the Adminis-
tration to reject any application that does not comport with the
submission requirement in this subsection. Regulations should be
gromulgated setting forth the Administrator’s application proce-

ures.

The bill authorizes the Administrator to utilize any method of ex-
pedited solicitation and award. This avoids the possibility that the
grant awards would be viewed as federal contracts and subject to
federal procurement law. The procedures adopted by the Adminis-
trator must not foreclose the opportunity for any eligible organiza-
tion, including those that have historically served small business
concerns, to apply for a grant.

D. Criteria—s 29(d)

Unlike the SBDC program (which is well established with grant-
ees that have operated in the program for many years), the Com-
mittee expects that multiple organizations will apply for both ini-
tial grants because many areas of the country still are not served
by grantees operating WBCs. Thus, the Administrator needs to es-
tablish standards for selecting among the grant applicants.

The criteria should be made available to the public. Although in
most cases, codification in the Code of Federal Regulations con-
stitutes sufficient notice of standards, the Committee believes that
reliance on the Code of Federal Regulations is inadequate. As a re-
sult, the Committee adapts a procedure from federal procurement
law and mandates that the selection criteria utilized for selection
of grantees shall be disclosed in the solicitation.

E. Selection of Grantees—s 29(e)

Under the selection criteria adopted by the Committee, the Ad-
ministrator is first required to determine which applicant best sat-
isfies the selection criteria set forth in the solicitation. If all of the
applicants are considered equal in the solicitation’s selection cri-
teria, then the Administrator shall apply this subsection’s selection
preferences.

The first selection preference for all equally rated applicants is
the ability to serve socially and economically disadvantaged
women. Thus, the Administrator should select an applicant that
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demonstrates its capacity to hire bilingual women business advi-
sors to serve certain populations rather than selecting an applicant
whose plan is equal but is serving middle-class neighborhoods in
suburban areas of a major city. The second and third preferences
are designed to ensure that areas currently served by a certain
number of centers will continue to be served by the same number
of centers. Thus, if the Administrator has two competing applicants
and one is for a state that had four centers and another applicant
in a state that has two, the Administrator should select the one in-
terested in serving the one with four centers. The Committee con-
siders this appropriate because the larger number of centers rep-
resents an appropriate proxy for demand for WBC services.

F. Funding—s 29(f)—(g)

The Committee rewrite does not change the Administrator fund-
ing of grantees or the matching requirements during the grantee’s
first five years. Nor does the Committee modify the requirements
for obtaining matching funds except to the extent that mandate is
altered by the extension of funding.

G. Annual Program Examination—s$ 29(i)

The Committee adds an additional criterion to the Administra-
tor’s program examination. The Administrator is now required to
assess the grantee’s fundraising efforts and whether those efforts
will enable the grantee to sustain operations after federal funds are
cut. Based on this assessment, the Committee expects grantees to
modify their fundraising efforts to increase the probability that
they will not have to apply for extensions of federal funding as set
forth in this section.

The Committee recognizes that grantees do not have elaborate
staffs to perform administrative functions. Inspections by Adminis-
tration personnel are time-consuming and take grantee personnel
away from their primary function—serving their clientele. There-
fore, the Committee requires that the annual assessment made by
the Administrator shall be based on no more than two site visits
per year. The Committee recognizes that there may be certain ex-
traordinary circumstances in which more than two site visits are
necessary. This subsection provides that the Administrator may re-
quire more than two but only a finding of extraordinary cir-
cumstances pursuant to regulations adopted by the Administrator.

H. Renewal of Funding and Termination—s 29(j)

This subsection authorizes the Administrator to annually assess
the performance of the grantee and terminate funding. The Com-
mittee believes that the assessment should commence in the grant-
ee’s second year because it would be unfair to measure performance
in the year the grantee started operations.

Current law authorizes the Administrator to terminate funding
if the grantee fails to provide or provides inadequate levels of infor-
mation needed to perform the annual assessment or complete the
report to Congress. The Administrator also is authorized to termi-
nate funding if the grantee has failed to meet its obligations with
respect to services that must be delivered. Regulations must be
promulgated that governs the termination of funding for failure to
provide services required by this section.
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The Committee received evidence that grant agreements are in-
corporating a requirement to serve a certain number of applicants
who are seeking loans under § 7(a) of the SBA. Such requirement
is simply inappropriate. Therefore, the bill prohibits the Adminis-
trator from incorporating into a grant award any requirement con-
%ernAing loans made pursuant to § 7(a) of the SBA or Title V of the

BIA.

Paragraph 3 clarifies when the Administrator may extend fund-
ing. The bill prohibits the Administrator from providing additional
funds beyond five years unless the grantee seeks an extension of
federal funding pursuant to the requirements of this section or ap-
plies as a new applicant after its initial grant or any extensions of
funding have been provided. The Committee does not intend that
a terminated grantee receive any preference in the selection of new
applicants except to the extent that the operation of a WBC dem-
onstrates the capacity to serve small business concerns owned by
women or women interested in started a small business concern.

The Administrator must offer the grantee the opportunity for a
hearing prior to the termination of funding. Such hearings shall be
conducted pursuant to the formal hearing requirements of the Ad-
ministrative Procedure Act and the Committee would expect an ad-
ministrative law judge to preside. The Administrator is required to
base any final decision on the record developed at the hearing and
only the record developed at the hearing. Nothing in this provision
shall prohibit the Administrator or any law enforcement agency
from taking appropriate action against a grantee for violations of
federal law including termination of funding.

1. Management Report—s 29(k)

The Committee only makes one change to the requirement infor-
mation in the management report submitted by the Administrator
to Congress. The Committee believes that it is appropriate for the
grantees to track and the Administrator to report the amount of
time training and counseling women.

J. Authorization of Appropriations—s§ 29(1)

The Committee raised the authorization levels to allow for slight
growth in the program. For reasons already set forth elsewhere in
this report, the Committee adopts a two-year authorization of ap-
propriations.

The Committee continues to authorize a set percentage of grant
funds for use by the Administrator in operating the program. The
Committee raised that percentage from the current level of 1.6 per-
cent to account for the additional management responsibilities in-
volved in promulgating regulations and selecting applicants.

Currently, only 30.2 percent of the funds made available can be
used in the “sustainability” pilot. The Committee believes that this
represents an adequate amount of funds for extensions of federal
funding. The Committee rejected the suggestion to increase the
amount of funds made available for additional funding beyond the
five years. Increasing that amount creates a disincentive for grant-
ees to intensify their private fundraising efforts if they believe that
they will be able to rely on federal largesse. Additional amounts de-
voted to extensions of federal funding reduce the funding available
to open new centers which was the original thesis of the program—
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once grantees became self-sustaining (expected for most after 5
years), more money would be available to open new centers. The
Committee believes that this underlying principle should not be
overturned and thus maintains the level for extensions of funding
at current percentages.

Given the Committee’s interest in opening new centers, the Com-
mittee determined that funds not utilized for extensions of federal
funding should be reallocated to new grantees rather than increas-
ing funds made available to existing grantees.

K. Extensions of Federal Funding—s§ 29(m)—(n)

The Committee revamps the “sustainability” pilot program into
an extension of federal funding. Extensions are available for a max-
imum of five years. Thus, a grantee will have the possibility of fed-
eral funding sustained for a total of ten years. Applications are re-
quired to be submitted during the fourth year of the grant.

Any grantee that has not met the criteria for continued funding
of the original grant for the fifth year will be ineligible to receive
an extension of federal funding. The Committee believes that limi-
tation is appropriate. A grantee that has its funding eliminated for
the last year of the original grant should not be permitted to obtain
an extension and take funding away from more worthy grantees.

Extensions of grant funding shall be limited to those grantees,
that in the determination of the Administrator, have a dem-
onstrated record of serving predominantly socially and economi-
cally disadvantaged women and are unable to meet their matching
requirements due to their target populations. The Committee be-
lieves that grantees who serve women who are poor and minorities
will have a much harder time attracting donors. Therefore, the
Committee requires that the Administrator give priority to grant-
ees serving that population. If no grantees apply that serve pre-
dominantly socially and economically disadvantaged women, then
the Administrator shall first give preference to those grantees
meeting the dollar-for-dollar match requirement. This provides an
additional incentive for grantees to establish solid fundraising pro-
grams. Finally, if none of the grantees meet any of these preference
requirements, the Administrator shall establish standards for rank-
ing the grantees to award extensions of federal funding.

Any extension of federal funding may be conditioned on the
grantee obtaining a match of two non-federal dollars for each fed-
eral grant dollar. The Committee would expect that the Adminis-
trator to impose this requirement on all grantees that receive ex-
tensions of federal funding except those serving predominantly low
income, minority women.

The Committee rejects the proposition that the preferences set
forth in the Committee’s bill are unachievable or somehow dis-
advantage certain grantees. Neither assertion is correct. If, as most
grantees assert, that they do not meet any of the preferences for
serving low, income minority women, they still will be able to re-
ceive federal funding. On the other hand, grantees that serve pre-
dominantly low-income minority women should be accorded greater
preference in obtaining extensions of federal funding because the
clientele will have the smallest social circles with potential donors.
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Section 217. HUBZone Program

This section amends § 31 of the SBA and makes only a few, albeit
significant changes to the operation of the HUBZone program.
Other changes to the HUBZone program made by the Committee
are discussed elsewhere in this report.

First, the Committee transferred the requirement for maintain-
ing a list of HUBZone qualified businesses from §3 to §31. The
Committee determined that maintenance of a list of businesses is
an operational and not definitional requirement of the program.

Second, the Committee did not mandate that contracting officers
be required to offer sole source contracts to HUBZone-qualified
firms. The Committee took this approach to resolve a dispute that
created a serious question whether HUBZone-qualified firms could
obtain a sole source contract and thereby eliminate the sole source
preference for firms in the §8(a) program. The original intent of
the HUBZone legislation, in the view of the Committee was not to
supplant the preference accorded §8(a) firms.117 The Committee’s
modification—from “shall” to “may” authorizes the use of a sole
source preference but does not dictate it. The Committee intends
that this change (along with a number of other changes already de-
scribed elsewhere in this report) to be interpreted to mean that the
HUBZone preference shall not supersede the preference for §8(a)
firms.

Third, the Committee eliminated the phrase “Nothwithstanding
any other provision of law.” That phrase added to the confusion
concerning the intent of Congress whether the §8(a) preference
would be supplanted. The Committee’s revision (along with
changes on preferences established in § 210 of the bill) ensures that
the original intent not to alter the preferences are maintained.

Fourth, the Committee authorized restricted competition among
HUBZones firms rather than mandate the requirement. The
change creates the same type of flexibility that contracting officers
currently have with respect to restricted competition solely to small
businesses. The Committee fully expects that contracting officers
will restrict contracts to competition among HUBZone-qualified
firms if the contracting officer has the expectation that two or more
HUBZone-qualified firms will submit offers. The Committee rejects
the notion that the change will have a dramatic impact on the abil-
ity of HUBZone-qualified firms to obtain contracts. Pursuant to the
changes made in §210 of the bill, a contracting officer will first
have to seek out HUBZone-qualified firms before opening the solici-
tation to all small businesses or all businesses.

Fifth, the Committee only made one modification to the price
preference requirement in the HUBZone legislation. The bill elimi-
nates the restriction on the price preference for the purchase of ag-
ricultural commodities. The language was enacted as part of the
2000 reauthorization bill and was placed in there at the behest of

117 Whether the sole source preference for § 8(a) firms is constitutional, is not a matter for the
Committee to determine. The Committee recognizes that the last opinion issued by the Depart-
ment of Justice concludes that the program authorized by §8(a) is constitutional and no subse-
quent report has been drafted. Furthermore, the Committee recognizes that the Adarand deci-
sion did not definitively resolve the issue of constitutionality of the program. Finally, the Com-
mittee does not wish to predict how the Supreme Court would address the issue given its most
recent rulings on affirmative action. Despite differences of opinion on the constitutionality of the
sole source preference under the §8(a) program, the Committee assumes that the program is
constitutional.



205

some large grain trading firms. Ostensibly, the public policy ration-
ale was to keep the down the cost of food assistance programs oper-
ated by the Department of Agriculture.11® The Committee believes
that the real rationale was to either maintain the market share of
these firms in the food assistance programs or maintain their mar-
gins. In fact, HUBZone-qualified firms involved in selling commod-
ities (raw or processed) believe the removal of the price preference
will significantly benefit their opportunities to win federal con-
tracts from the Department of Agriculture. The Committee does not
believe that an exception designed, in whole or in part, to assist
large businesses compete successfully against small businesses
should be countenanced in the SBA.

Sixth, the Committee reduced the authorization for appropria-
tions to operate the program. The Committee believes that is ap-
propriate because some of the programmatic changes in the
HUBZone program require utilization of personnel, such as pro-
curement center representatives and district counsel, who are fund-
ed through the overall salaries and expenses account in appropria-
tions.

The Committee also rejects the notion that the changes made in
the bill will devastate the HUBZone program. Although price is an
important factor in selecting a federal government contractor, it is
not the sole factor. The Federal Acquisition Regulations require
that contracting officers select the contractor that can provide the
best value to the government.11® In many cases, quality, time of de-
livery, or other factors may play a much greater role than price.
Thus, it is not suprising that the federal government has not met
its goals for procurement from HUBZonequalified firms because
other factors may play a more important factor in the broad discre-
tion given contracting officers.120

The Committee recognizes that the changes made by the bill, in-
cluding the elimination of the definition of “agricultural com-
modity” enables regular dealers in goods to enter the market for
agricultural commodities. Brokering currently is authorized for all
other goods purchased by the federal government under the
HUBZone program. The Committee sees no reason to exclude bro-
kers from this requirement solely for agricultural commodities. In
fact, the Committee believes that the potential entry of brokers will
force existing large firms to maintain lower margins on their bids
when responding to contracts for agricultural commodities.

Section 218. Other Repeals and Reorganizations

This section makes technical and conforming changes required by
the Committee’s rewrite of the SBA. Subsection (a) revises the sev-
erability provision to reflect the reenactment of the redrafted sec-
tions of the SBA. Subsection (b) repeals and reserves certain sec-

118The Conunittee has no evidence that the cost of commodities since the creation of the
HUBZone program in 1997 has increased the cost of commodities to the federal government.
In fact, statistics available to the Committee demonstrate that very few contracts issued by the
Department of Agriculture are won by small businesses because of the price preference. More
importantly, the Committee believes that the price preference is only one aspect of source selec-
tion and other requirements may play a more significant role in determining the winning bid-

er.

11948 C.F.R. §1.102(a).

120 See National Council of Fishing Vessel Safety and Ins., B-239303, 90—-2 CPD (T 127, at
4 (1990) (recognizing broad discretion given contracting officers will not be overturned in bid
protest unless evidence of possible fraud or bad faith exists).
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tions of the SBA. As already noted elsewhere in this Committee re-
port, the sections repealed represent programs that are: no longer
utilized by the Administrator; or have outlasted their limited au-
thorization periods; or can be delivered by other parts of the Ad-
ministration. The sections reserved are: 19, 24, 25, 26, and 28.

Section 219. Rules of Construction

Due to the significant redrafting and concomitant reenactment of
the SBA, the Committee determined that it was necessary to in-
clude rules of construction to protect the Administration and small
business concerns.

Subsection (a) provides a catchall to ensure that existing ref-
erences in the SBA are deemed to refer to the corresponding re-
write made in Title II of the Committee’s bill. Thus, a reference in
the current SBA that refers to the “sue and be sued” power in §5
by operation of this subsection now means the same provision in

Subsection (b) contains a provision to maintain the continuing ef-
fect of existing regulations made under the authority vested in the
Administrator until such regulation is repealed, amended or super-
seded. The Committee believes that the provision is necessary to
ensure continuity of existing Administration programs. Further-
more, the provision eliminates any legal questions concerning the
validity of existing rules drafted pursuant to the previous version
of the SBA. For example, the Committee’s bill grants rulemaking
authority to the Administrator not the Administration. The Com-
mittee can envision an action being brought by a disgruntled small
business concern contending that the existing regulations are in-
valid because they were promulgated under authority granted to
the Administration. While the Committee does not believe that
type of lawsuit has any chance of success, the savings provision in
subsection (b) eliminates any such question.

Subsection (c) addresses the issue of repeal by inference. Canons
of statutory construction state that repeals by implication are not
countenanced.12! The Committee does not intend that reenactment
by this bill changes the validity or invalidity of any existing section
of the SBA.

TITLE III

Section 301. Report Regarding National Database of Small Manu-
facturers

The Committee is of the opinion that institutions of higher edu-
cation can play a vital role in reviving small manufacturers. Uni-
versities must purchase large amounts of standard manufactured
products (often on an annual basis—such as furniture for dormitory
rooms). They also often purchase very sophisticated tools and lab-
oratory equipment that small manufacturers may produce. The
procurement forums that SBDC grantees are required to hold con-
stitute one avenue for increasing sales by small manufacturers to
universities. However, there are thousands of universities, colleges,
and community colleges in the United States that are not hosts to
SBDCs. These institutions do not hold procurement forums so they
are not exposed to the capabilities of small manufacturers.

121 United States v. Will, 449 U.S. 200, 221-24 (1980).
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To resolve this problem, the Committee believes that PRO-NET
represents a useful model for making institutions of higher edu-
cation aware of the capabilities of small manufacturers. PRO-NET
is a database operated by the federal government in which the ca-
pabilities of numerous small businesses are outlined. Contracting
officers use PRO-NET to find small businesses capable of providing
goods and services. Section 301 requires the Administrator and the
Association of Small Business Development Centers to study the vi-
ability of creating a PRO-NET-like database that all institutions of
higher education can use to identify small manufacturers capable
of providing their procurement needs. The bill also requires a re-
][O)ort to Congress on the viability and cost to establish such a data-

ase.

Section 302. Workforce Transformation Plan

The current Administrator recognizes the need to revamp the Ad-
ministration’s workforce to provide greater assistance to small
business concerns. The Committee concurs with the Administra-
tor’s goal. However, the Committee is concerned that it has not
been supplied with the goals (other than to deliver for small busi-
ness) or processes for transforming the Administration workforce.
Given the absence of information provided to the Committee on the
adequacy of a workforce transformation plan, the Committee deter-
mined that it would be appropriate to provide the basic statutory
framework authorizing the Administrator to undertake workforce
transformation and establish goals that need to be met by the plan.

Subsection (a) authorizes the Administrator to reorganize the
agency and establishes goals for the Administrator to meet. The
goals are broad enough to give the Administrator discretion in
transforming the workplace but are designed to focus the trans-
formation on providing greater assistance to small businesses. In
the view of the Committee, the most important goal is increasing
the amount of federal prime contract dollars awarded to small busi-
nesses. The next most significant goal is to increase the utilization
of small manufacturers as subcontractors to federal prime contrac-
tors.

Subsection (c) provides the primary workforce transformation
mechanism to achieve increased federal procurement dollars being
generated by small businesses. Procurement Center and commer-
cial marketing representatives are the employees assigned by the
SBA to increase federal prime and subcontracting dollars. The
Committee is convinced that the Administration needs more of
these representatives. One mechanism for increasing their num-
bers is to reassign deputy district directors pursuant to § 206 of the
bill. Another vehicle for increasing the number of procurement cen-
ter and commercial marketing representatives is to have the work-
force transformation plan reassign qualified employees to these po-
sitions. The Committee sets numerical goals to ensure that the Ad-
ministrator provides sufficient numbers of these Administration
employees. The Committee adopted this approach because it was
concerned that a simple requirement to increase the number of pro-
curement center and commercial marketing representatives would
allow the Administrator to make only minor increases in the num-
ber of these representatives. Therefore, the Committee required the
Administrator to meet certain minimum levels for these positions.
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It is the intention of the Committee that the positions can be filled
by existing personnel.

Subsection (b) requires that the Administrator’s workforce trans-
formation plan also reduce operating costs by one percent. The
Committee believes that this can be accomplished through more ef-
ficient use of existing resources, better utilization of employees, and
not replacing retirees in certain circumstances. The Committee
does not expect the transformation to require a reduction-in-force.

Subsection (d) provides an open-ended authorization of appro-
priations specifically to carry out the workforce transformation
plan. Thus, appropriators are at liberty to allocate what they be-
lieve are sufficient funds necessary to undertake the workforce
transformation plan developed by the Administrator designed to
achieve the objectives set forth in subsection (a).

The Committee also requires that the Administrator provide a
report to Congress on the outcome of the workforce transformation
plan. The Administrator must delineate how the transformation
has met the goals set forth in subsection (a). Submission of the re-
port will enable the Committee to consider further alterations or
changes to the SBA in order to complete the workforce trans-
formation.

Section 303. Repeal of Certain Provisions of the Disaster Relief Act
of 1970

The Committee repealed §237 of the Disaster Relief Act. That
provision authorizes the Administrator to increase the size of dis-
aster loans for businesses that are major sources of employment.
Given the changes that the Committee made in § 7(b) enabling the
Administrator to specify a maximum loan size and circumstance
when such size will be waived, the Committee determined that the
authority in § 237 of the Disaster Relief Act is mere surplusage. In
an abundance of caution, the Committee added a provision stating
that the repeal does not affect any loan made prior to the date of
enactment of the bill.

Section 304. Regulations on Size Standards of Franchisees

Section 304 of the bill directs the Administrator to repeal 13
C.F.R. §121.103(g)—the regulation concerning affiliation based on
franchise and license agreements. In addition to repealing the rule,
the Administrator is required to promulgate a new regulation ad-
dressing affiliation standards for franchise and license agreements.
The Administrator must provide an opportunity for notice and com-
ment and complete the rulemaking within 180 days after enact-
ment of the bill. If the Administrator does not complete the rule-
making within 180 days, all franchisees and licensees are consid-
ered small business concerns for purposes of the SBA. The Com-
mittee recognizes that the Administrator’s failure will designate
very large businesses as franchisees. For purposes of subsection (b),
the Committee does not consider a franchisor that also is a
franchisee to be a franchisee for designation as a small business
concern. Given the consequences of failing to meet this deadline,
the Committee fully expects the Administrator to complete the
rulemaking within 180 days.

The statutory factors to determine affiliation for purposes of §3
of the SBA include whether the franchisee or licensee: (1) retains
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a majority of the profits but at least 51 percent;122 (2) bears the
burden of its losses; (3) shares no common ownership or manage-
ment personnel with the franchisor or licensor; (4) maintains daily
control over its operations including determining who its customers
will be;123 and (5) is not subject to excessive restrictions on the
sale of its business given the interest of the franchisor or licensor
in protecting the goodwill of its trademarks, tradenames, or service
marks.124

The Committee takes this action because of a recent decision by
the Office of Hearings and Appeals (OHA) reaffirming that certain
franchisees, due to the strictures of their franchise agreement,
were affiliated with the franchisor and therefore something other
than small. A request to alter this decision through rulemaking
was made by the Committee but the Administrator has not yet
acted on the decision. That left the Committee with no choice but
to take legislative action.

In Garvin Enterprises, SBA No. SIZ-2002—-07-01-26 (2003), the
franchisor performed certain administrative functions for the
franchisee. OHA concluded that the performance of these functions
created a sufficient affiliation between the franchisor and the
franﬁhisee to find that the franchisee was something other than
small.

The decision by OHA departed from the Administrator’s tradi-
tional analysis of control in determining whether affiliation exists
between franchisees and franchisors in the temporary staffing in-
dustry. The Committee believes that the decision on affiliation
should rest on such factors as the ability of the franchisee to retain
profits of its business, whether it bears the burden of financial loss

122 For purposes of determining the profit, the Committee intends the Administrator to ex-
clude any payments by the franchisee or licensee to the franchisor or licensor as required by
any agreement. The Committee does not consider royalty payments to be part of the franchisee
or licensee’s profits but rather a cost of doing business. The Administrator should not consider
profits to be the equivalent of gross revenue (on which royalties are frequently based).

123 Technically, businesses do not determine customers. They open their businesses and cus-
tomers patronize the business if the customers believe that their needs can be satisfied by the
business. The Committee recognizes that businesses are subject to various statutory and regu-
latory restrictions that may prohibit them from serving all potential customers. For example,
taverns are prohibited from serving alcohol to individuals under the age of 21. The Committee
does not consider that a restriction on the ability of a business to serve any willing customer.
The restriction only should apply if the business is prohibited by another for-profit business
from serving any willing customer. In developing the new rule, the Administrator must be mind-
ful that certain franchisees and licensees are restricted from serving certain groups of customers
and this does not rise to the level of control of the franchisee or licensee’s customer base. For
example, the Committee does not believe that a prohibition imposed by rental car franchisors
or licensors that prohibit rentals to individuals under the age of 25 constitutes control over the
customer base. The rental car agency still is able to offer service to most of its customers with-
out the approval or disapproval of the franchisor or licensee.

124 Almost all franchising and licensing agreements require the franchisee or licensee to obtain
the franchisor or licensor’s approval before selling the business. E.g., Larese v. Creamland
Dairies, Inc., 767 F.2d 716, 717 (6th Cir. 1985); Burger King v. Ashland Equities, Inc., 217 F.
Supp. 2d 1266, 1276 (S.D. Fla 2002); Perez v. McDonald’s Corp., 60 F. Supp. 2d 1030, 1032 (E.D.
Cal. 1998); Trient Partners I, Ltd. v. Blockbuster Entertainment Corp., 959 F. Supp. 748, 751
(S. D. Tex. 1996). Typically, the most valuable asset of a franchisor or licensee is the trademark,
servicemark, and tradename associated with a particular method of operation. If franchisees or
licensees were permitted unbridled discretion to sell the franchise or license, the purchaser
might not have the requisite skill, training, or resources to protect the value of the trademark
by operating the franchise or license according to the procedures dictated by the franchisor or
licensor (presumably such operational procedures were developed to provide the best protection
to the franchisor or licensor’s trademark). As a result, franchisors and licensees include re-
straints on alienability to protect the value of their names, service marks, and operational proce-
dures. The restraint also protects the franchisor or licensor from unwitting disclosure of its oper-
ational manuals that competitors could cannibalize and use to start similar competing busi-
nesses. The Administrator, in considering development of new rules, should take into account
the need of franchisors and licensors to protect their trademarks through the protection of their
business plans and operational manuals.
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from business operations, whether the franchisee must provide sig-
nificant amounts of financing (without any recourse for indebted-
ness repayment to the franchisor), and any commonality in man-
agement. OHA, instead, focused on the performance of administra-
tive functions (many of which are ministerial and if contracted out
to someone other than the franchisor would not be considered to re-
sult in an affiliation).125

This misplaced emphasis on administrative functions fails to rec-
ognize the important functions that franchisors and licensors play
in the business operations of their franchisees and licensees. If
these administrative functions create affiliation standards, the
Committee believes that OHA also could conclude that performance
of cooperative purchasing of supplies or advertising or the issuance
of operational manuals also constitute affiliation. The Committee
intends the Administrator to redraft the franchise and license af-
filiation rule to reemphasize actual indicia of control—common
management and financial risk rather than simple ministerial
services even if the ministerial services result in the franchisor act-
ing as the “employer of record.” In short, section 304 was added to
the bill to overturn the Garvin Enterprise decision and prevent the
Administrator from extending that misguided decision to other
areas of operation by franchisors and licensors.

Section 305. Temporary Small Business Development Center Assist-
ance to Indian Tribes

Small business development centers (SBDCs) are operated by
grantees in every state and provide operational assistance to small
business concerns. The small business development centers are lo-
cated throughout the state. Access to small business development
centers by Native Americans is reduced due to their relative isola-
tion from other populations served by small businesses.

Economic statistics among Native Americans126 soundly dem-
onstrates the need for increasing the small business economic base.
Approximately 60 percent of the Native American population lives
on or immediately adjacent to federal Indian reservations. Unem-
ployment among federal Indian reservation populations is about 45
percent. Despite the difficulties of life on reservations and adjacent
land, Native Americans do own small businesses and their gross
receipts continue to grow dramatically. The Committee is convinced
that focusing the resources of SBDCs on small businesses will con-
tinue to improve the economic conditions for Native Americans.

The Committee’s solution to the problem is the creation of a pilot
project for SBDC grantees from selected states to assist Native
American small businesses. Grantees shall receive no more than
$300,000 to operate a Native American SBDC.127 Funds allocated
to an existing grantee are not counted against the funding formula
established in §21. The Committee authorizes separate appropria-

125 Many businesses contract out computer service maintenance and payroll operations to
third parties. The Committee is not aware of any interpretation by the Administrator or OHA
that would result in an affiliation because these administrative functions have been performed
by a third-party even though they are a critical part of business operations.

126 References in this report to Native Americans also includes Native Alaskans and Native
Hawaiians.

1271n lieu of the pilot program, the Committee considered strengthening the Tribal Business
Information Center program. That program has had, in the view of the Committee, little suc-
cess. Few resources are devoted to the program. The Committee believes that a proven delivery
program—the SBDCs—will offer far superior service to Native American small businesses.
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tions and intends that no money authorized or appropriated to
carry out the provisions of § 21 shall be used to carry out the provi-
sions of this section.

The Grantees shall be selected from states in which the Native
American populations account for at least one percent of the area’s
total population. The Committee adopted this limitation in an ef-
fort to focus grant resources on the states with the largest Native
American populations.

Selection of grantees follows the model established by the Com-
mittee in its rewrite of the SBDC program. The selection criteria
are modified to focus on the ability of applicants to serve Indian
reservations. The Committee considers the capability of locating
centers on and adjacent to reservations a critical element in the se-
lection process.

In determining the services that shall be provided and the loca-
tion of SBDCs, the grantee must consult with the local tribal coun-
cils. The Committee expects that the grant applications will dem-
onstrate that such discussions have taken place.

Section 306. Temporary Small Business Development Center Assist-
ance for Vocational and Technical Entrepreneurship Develop-
ment

Many individuals with technical and vocational training have the
skills necessary to start their own successful small businesses.
What they lack is the knowledge related to creating a business
plan, obtaining necessary capital, complying with various legal and
regulatory requirements, and marketing their businesses. Studies
demonstrate that small businesses receiving counseling and other
technical assistance in business operations are twice as likely to
succeed as small businesses that do not receive such training. Fur-
thermore, the Committee is convinced that many skilled workers
currently being laid off in the manufacturing sector can use their
skills (as machinists, tool and die makers, etc.) to start businesses.
The pilot program established by this section is designed to fill that
gap.
SBDCs grantees will offer individuals in high schools, vocational,
and technical schools the resources necessary to convert their skills
into the establishment and operation of a business. The Committee
expects that the grantees will work with the schools’ in developing
an entrepreneurial education curriculum that address items such
as: developing a business plan, obtaining a loan, and marketing the
business.

The grant application process is similar to that specified in the
revisions made to the SBDC program. Successful applicants will be
those that demonstrate the best capacity to educate vocationally
trained individuals with the skills necessary to start and operate
a small business.

Grantees are limited to an award of $200,000. As with the pilot
Native American SBDC program, a separate authorization exists
for this program and no funds appropriated to carry out the pur-
poses of § 21 of the SBA shall be used to fund this grant program.
In addition to meeting all other grant requirements of §21 (except
for the matching funds), grantees are required to report to the Ad-
ministrator on how such funds are being utilized. The Committee
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expects that these reports and other information will form the
basis of the Administrator’s evaluation of the pilot program.

The association recognized pursuant to 21 will act as a clearing-
house of information regarding vocational and technical entrepre-
neurship. The Committee expects that the association and the Ad-
ministrator to work collaboratively in the collection and dissemina-
tion of vocational and technical entrepreneurship education.

Section 307. Very Small Business Concern Contract Data Collection

The Committee bill makes the “very small business” contracting
program permanent. Current statistics are only kept on small busi-
nesses and very small businesses represent a subset of that cat-
egory. The bill requires that the Administrator and the Adminis-
trator of the General Services Administration create a data ele-
ment to track contracts awarded to “very small businesses.” Cre-
ation of the data element will enable the government to track the
number of contracts awarded to very small businesses.

Section 308. Very Small Business Concern Pilot Program for Home-
based Businesses

Many very small businesses have their genesis as home-based
businesses. According to data from the Administration, approxi-
mately 37 percent of the new jobs created in 1998 and 1999 (the
latest available statistics) were created by micro-enterprises, the
majority of which are home-based. These home-based businesses
also provide numerous services to the federal government, such as
consulting and economic research.

Recognizing the growing importance of home-based businesses,
the Committee decided to require that at least one award made
pursuant to the very small business program be awarded to a
home-based business. The pilot program will last for four years.
The Committee believes that the pilot program will be able to dem-
onstrate the capabilities of home-based businesses to contracting
officers. By increasing the overall awareness of these micro-enter-
prises by federal procurement officials, the Committee believes that
will generate greater opportunities for homebased businesses. In-
creased federal contracting opportunities should spur additional
growth of home-based businesses.

The section defines a home-based business as one in which the
headquarters, main office, and records are located at the primary
residence of the majority owner. The Committee expects that the
primary residence to have the same definition as principal resi-
dence in 26 C.F.R. §1.121-1(b)(2).

The Committee expects contracting officers to work closely with
the Administrator and the Office of Small and Disadvantaged Busi-
ness Utilization in order to identify potential contracts that would
be suitable for award to home-based business. While only one such
contract needs to be awarded under the pilot program, the Com-
mittee expects contracting officers to award through competition
more than one such contract.

Section 309. Socially and Economically Disadvantaged Business

Socially and economically disadvantaged businesses, other than
those that participate in the program established pursuant to § 8(a)
of the SBA, are afforded a price evaluation preference similar to
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that given to HUBZone-qualified firms. This price evaluation pref-
erence is valid only to October 1, 2003. The Committee believes
that socially and economically disadvantaged businesses can play a
key role in economic development. As a result, the Committee be-
lieves that the price evaluation preference should be maintained for
at least two more years.

Section 310. Study and Report on Effectiveness of Aggregate Limita-
tions on Amount of Assistance to any Single Enterprise

Current law prohibits a SBIC from contributing more than 20
percent of its private capital in any one small business concern.
The premise of the restriction is to ensure that both the SBIC’s pri-
vate capital and the leverage provided by the Administration is di-
versified to prevent the failure of one business from impairing the
entire SBIC. This follows standard models of portfolio management
through the spreading of risk.

The Committee does not question the premise for the aggregate
limitation. However, the Committee is concerned that the limit
may unduly prevent SBICs from investing in small manufacturers.
As a compromise, the Committee’s bill directs the Administrator to
study the issue and report back to Congress within one year. The
Committee will review the report and take appropriate legislative
action based on the report.

Section 311. Study and Report on Coordination of New Market Ven-
ture Capital Program With New Markets Tax Credit Program

The Committee modified the definition of the region eligible for
financing under the New Market Venture Capital program to align
it with the New Markets Tax Credit under §45D of the Internal
Revenue Code. This section requires the Administrator to suggest
modifications in the Administration of both programs to bolster the
New Market Venture Capital program. In developing these sugges-
tions, the Committee expects the Administrator to confer with the
Commissioner of the Internal Revenue and take recommendations
from outside groups. The Committee does not believe that the re-
port needs to be extensive and can easily be completed within 90
days after enactment.

Section 312. Study and Report on Premier Certified Lenders Pro-
gram

One of the primary reasons rationales for House consideration
and passage of H.R. 923 was to relieve from excessive funding of
their loan loss reserves. No accurate data exists concerning wheth-
er premier certified lenders have overcapitalized their loan loss re-
serves. This section requires the Administrator to conduct a study
to determine whether overcapitalization exists and any alternatives
that can reduce the overcapitalization while protecting the govern-
ment from risk of loss. The Committee believes that the Adminis-
trator does not have sufficient expertise to assess the adequacy of
risk-based capital standards for lenders. Therefore, the bill requires
that the Administrator contract the study to another federal agency
with community lending expertise or a member of the Federal Fi-
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nancial Institutions Examination Council (FFIEC).128 We would ex-
pect that any such contract should cost no more than $75,000 and,
given the expertise of the federal agency, completed within 180
days. The deadline is short because the Committee wants to make
any necessary changes in order to minimize risk to the federal gov-
ernment. The requirement to contract with another federal agency
should eliminate any delays that would otherwise be imposed as a
result of federal contracting rules.129

Section 313. Data Collection

This section requires that the Federal Procurement Data System
be modified to track contracts made through the social and dis-
advantaged business program established by § 7102 of the Federal
Acquisition Streamlining Act of 1994. Currently there is a method
for tracking awards made to participants in the program estab-
lished by § 8(a) but no such data element exists for socially and dis-
advantaged small businesses that are not participants in the § 8(a)
program.

Section 314. Resubmission of Disaster Loan Applications for Busi-
nesses Affected by September 11, 2001, Terrorist Attacks

As a result of terrorist attacks of September 11, 2001, many
small businesses located in the declared disaster areas were taken
over for use by federal, state, and local authorities. Other busi-
nesses, particularly those related to aviation, were prohibited from
operating as a result of federal edicts. For example, flight schools
located at an airfield in Farmingdale, NY were not prohibited from
operating but they could not provide their students with any flight
experience. Other enterprises, such as those located at Ronald
Reagan National Airport, lost business because the airport was
closed for a significant period of time after the attacks. Some of
these businesses received economic injury disaster loans while oth-
ers did not or withdrew their applications. The Committee believes
that these businesses should receive special attention.

This section authorizes the Administrator to reopen the applica-
tion process to businesses that were unable to operate at a location
due to closure by a government edict. Such edicts include govern-
ment use of the location even if no specific written order was
issued. The procedures set forth in the section are limited to those
businesses that originally applied for a disaster loan, reapply with-
in 90 days after enactment, and were closed for at least 20 days.
The Committee believes that businesses closed for more than 20
flays due to government action should be compensated for their
0SS.

Businesses that suffered closure contacted the Committee when
they were unable to obtain disaster loans. The Committee is con-
cerned that the Administrator, in order to protect the federal fisc,
imposed standards on disaster loan applications that undermined
the rationale for the disaster loan program. As a result, the Com-
mittee took the unusual action of dictating the minimum financial
standards under which a disaster loan would issue. The standards

128 The FFIEC is made up of all the federal banking regulators.

129 Because the Committee requires a federal agency to perform the study, the Committee
does not expect and would strongly object to the application of OMB Circular A-76 (requiring
contracting officers to compete federal employees against private business) to the contract.
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represent an appropriate compromise between assisting businesses
in recovering from a disaster and protecting the federal govern-
ment against default. Given the difficult operating circumstances of
businesses closed for more than 20 days as a result of government
action, the Committee also believes that it was appropriate to ex-
clude tax liens from the ability to repay. The Committee is not sur-
prised that a business whose income has dropped dramatically
might make some effort to pay salaries to loyal employees during
a difficult time rather than the pay taxes to the federal govern-
ment. Of course, the Committee expects that any business receiv-
ing disaster assistance under this provision will immediately work
out a repayment plan for all taxes owed to any government.

The disaster loan program is designed to assist businesses re-
cover that, in turn, will help communities recover. By being overly
strict in issuing disaster loans, the Administrator hinders recovery.
Thus, subsection (c) requires the Administrator to resolve any rea-
sonable doubt of likelihood of repayment in favor of the applicant.

Section 315. National Small Business Incubator Program

Numerous members of the Committee serve districts in which
manufacturers are simply shutting facilities and moving production
overseas. The factories and warehouses that were once vibrant
signs of bustling economic activity now sit abandoned and as for-
lorn reminders of an industrial past. The Committee is convinced
that these facilities can again play a role in boosting the American
economy.

However, owners of these facilities need help. The National
Small Business Incubator program represents the Committee’s ef-
fort to provide that assistance. Eligible organizations, as defined in
subsection (b)(8) will apply to the Administrator who will select
grantees best able to develop a business incubator. Grantees se-
lected by the Administrator will study the economic viability of re-
habilitating and using abandoned factories and warehouses as
small business incubators. Grants shall last for no more than 5
years because the Committee expects that the business incubators
either will graduate their businesses or the incubator will fail dur-
ing that period. The Committee does not intend that this program
be a permanent fixture for grantees and their small business par-
ticipants.

Once the factory or warehouse has been redeveloped, grantees
will be required to provide the typical services associated with busi-
ness incubators as outlined in subsection (b)(4). Although child-care
services are not necessarily provided in business incubators, the
Committee recognizes the utility of doing so and authorizes the
grantees to use grant funds for that purpose. The Committee also
requires grantees to identify financial institutions that are willing
to provide loans using low-documentation forms and streamlined
approval procedures. Grantees are required to obtain matching
funds from non-federal sources and the Committee intends that
those funds not include any fees charged by the grantee to a par-
ticipating business.

Grantees will be required to ensure that businesses operating in
the incubator participate in the training that the grantee is re-
quired to provide. Absent this requirement, the Committee is con-
vinced that the businesses, once they leave the incubator, will not
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have the technical acumen 97 necessary to maintain business oper-
ations. Thus, the Committee expects that grantees will select busi-
nesses willing to go through a training program.

In addition to the normal features of an incubator, the Com-
mittee also established certain special rules for loans made by the
Administrator to businesses participating in the incubator pro-
gram. These include modifications to make it easier for small busi-
ness incubator participants to obtain financing through the loan
program authorized by 7(a) of the SBA. Given the small number
of participating businesses, the Committee does not expect that the
increased participation by the Administrator and reduction in fees
will adversely affect the subsidy rate.

Section 316. Report Regarding Sale of Disaster Loans on Borrowers

The Committee has received numerous complaints about the sale
of disaster loans as already noted elsewhere in this report. No
study or data exist on the impact of disaster loan sales on small
businesses. This section requires the Chief Counsel for Advocacy to
study the impact of disaster loan sales on small businesses. The
Committee is particularly interested in an assessment of the loan
sales on the ability of small businesses to assist communities in re-
covering from disasters.

The Committee selected the Office of the Chief Counsel for Advo-
cacy to perform the study due to expertise of that Office in evalu-
ating the economic consequences on small business of government
action. Although the Office is most noted for studying the effects
of regulation on small businesses, Congress directed the Chief
Counsel to “assess the effectives of existing Federal subsidy and as-
sistance programs for small business,” 15 U.S.C. 634b(2), and
“make such other as may be appropriate to assist the development
and strengthening of * * * other small business enterprises.” Id. at
634b(8). Given this mandate, the Committee believes that it is ap-
propriate for the Chief Counsel to conduct the study and report to
Congress.

Section 317. Suspension and Extension of Certain Disaster Loans
Related to the Terrorist Attacks of September 11, 2001

As a result of the terrorist attacks of September 11, 2001, the
Administrator provided disaster loans to many small businesses lo-
cated in the original disaster areas. Many of these businesses have
not financially recovered from that disaster. These businesses con-
tinue to make payments on their disaster loans but have experi-
enced and will continue to experience difficulty in remaining cur-
rent. The Administrator’s further assistance is necessary to help
these businesses recover. However, providing additional loans only
would exacerbate an already difficult financial situation. Instead,
the Committee adopted the approach that the Administrator would
be required, under already existing authority pursuant to 7(b), to
suspend payments on principal and interest for a minimum of two
years and a maximum of five years. Suspension of payments will
enable small businesses to conserve their resources, make nec-
essary investment in their businesses, and retain employees with-
out the threat of foreclosure by the Administrator. Prior to exer-
cising the suspension authority, the Administrator must determine
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that the business will suffer severe economic hardship as set forth
in 7(b)(3) without suspension of principal and interest payments.

CONGRESSIONAL BUDGET OFFICE LETTER AND COST ESTIMATE

Pursuant to the Congressional Budget Act of 1974, the Com-
mittee estimates the Small Business Reauthorization and Manufac-
turing Revitalization Act of 2003 will cost $4.8 billion over the pe-
riod 2004—2008.

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, October 21, 2003.

Hon. DONALD MANZULLO,
Chairman, Committee on Small Business,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 2802, the Small Business
Reauthorization and Manufacturing Revitalization Act of 2003.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Melissa Zimmerman.

Sincerely,
DoucgLAs HoLTz-EAKIN,
Director.

H.R. 2802—Small Business Reauthorization and Manufacturing
Revitalization Act of 2003

Summary: H.R. 2802 would authorize appropriations for fiscal
year 2004 and subsequent years for operations of the Small Busi-
ness Administration (SBA) and would make a number of amend-
ments to SBA loan programs that support entrepreneurship.

Assuming appropriation of the necessary amounts, CBO esti-
mates that implementing H.R. 2802 would cost about $4.8 billion
over the 2004—2008 period. About $2.9 billion of this amount is the
estimated subsidy and administrative cost of continuing SBA credit
programs, and $1.9 billion would be for noncredit SBA programs
and activities. In addition, CBO estimates that enacting this bill
would increase direct spending by $310 million in 2004 for the cost
of modifying existing loans and loan guarantees. Enacting the bill
would have no significant effect on revenues.

H.R. 2802 contains no intergovernmental or private-sector man-
dates as defined by the Unfunded Mandates Reform Act (UMRA).
Any costs incurred by state, local, or tribal governments would be
the result of complying with federal grant conditions. The bill
would authorize $7 million per year for 2004 through 2006 for tem-
porary assistance to Indian tribe members, Native Alaskans, and
Native Hawaiians.

Major Provisions: Title I would reduce the amounts authorized to
be appropriated for the New Markets Venture Capital program
over the 2004-2006 period, amend the loss-reserve requirement
under the Premier Certified Lenders Program, and make other
changes to the Small Business Investment Act. This title also
would amend the terms of existing and future loan guarantees
issued under the Small Business Investment Company program.

Title II would set the maximum amounts of small business loam
that could be guaranteed by SBA in 2004 and 2005 and would au-
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thorize the appropriation of funds for the Service Corps of Retired
Executives (SCORE) and the Active Corps of Manufacturing Execu-
tives (ACME), the Paul D. Coverdell drug-free workplace program,
the women’s business center program, the HUBZone program, and
grants under the microloan program. Title II also would authorize
the appropriation of such sums as may be necessary for the dis-
aster loan program and for administrative expenses to carry out
the Small Business Act and the Small Business Investment Act. In
addition, title IT would authorize such sums as may be necessary
to carry out the Small Business Act and the Small Business Invest-
ment Act for all fiscal years beyond 2005. Finally, it would require
SBA to reduce the initial fees paid by prospective borrowers under
the 7(a) loan program starting in 2005.

Title IIT would call for a plan to reorganize SBA and would au-
thorize appropriations for small business development centers for
temporary assistance to Indian tribe members, Native Alaskans,
and Native Hawaiians. It also would authorize funding for voca-
tional and technical entrepreneurship development and grants for
the National Small Business Incubator Program. Finally, title III
would amend the terms of existing direct loans made to certain
small businesses after September 11, 2001.

Estimated cost to the Federal Government: The estimated budg-
etary impact of H.R. 2802 is shown in Table 1. The costs of this
legislation fall primarily within budget function 370 (commerce and
housing credit).

Basis of estimate: For this estimate, CBO assumes that the bill
will be enacted in the fall of 2003 and that the necessary amounts
will be appropriated near the start of each fiscal year. Outlay esti-
mates are based on historical spending rates for existing or similar

rograms. CBO estimates that implementing H.R. 2802 would cost

4.8 billion over the 20042008 period. We also estimate that en-
acting the bill would increase direct spending by $310 million in
2004.

Spending subject to appropriation

The bill would reauthorize most of the programs administered by
SBA for 2004 and subsequent years. Based on information from
SBA and historical spending patterns for the agency’s programs,
CBO estimates that implementing those provisions would cost $4.8
billion (including about $2.9 billion for loan programs) over the
2004—2008 period.

TABLE 1.—BUDGETARY IMPACT OF H.R. 2802

By fiscal year, in millions of dollars—

2003 2004 2005 2006 2007 2008

SPENDING SUBJECT TO APPROPRIATION

SBA Spending Under Current Law:
Budget Authority ! 765 0 0 0 0 0
Estimated Outlays 917 225 67 11 4 0
Changes to SBA Loan Programs:
Estimated Authorization Level ... 0 739 669 685 707 765
Estimated Outlays 0 363 578 608 661 708
Changes to Noncredit Programs:
Estimated Authorization Level ... 0 494 515 527 541 555
Estimated Outlays 0 172 310 439 484 519
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TABLE 1.—BUDGETARY IMPACT OF H.R. 2802—Continued

By fiscal year, in millions of dollars—

2003 2004 2005 2006 2007 2008

Total Changes:

Estimated Authorization LEVE! .......cocooveeveeeereeerrrcecererieene 0 1,233 1,184 1,212 1,248 1,320
Estimated Outlays 0 535 889 1046 1,145 1227
SBA Spending Under H.R. 2802:
Estimated Authorization Level® .......ccccovoevevevereiererieene 765 1,233 1,184 1,212 1,248 1,320
Estimated Outlays 917 760 956 1,057 1,149 1,227
CHANGES IN DIRECT SPENDING
Estimated Budget Authority 0 310 0 0 0 0
Estimated Outlays 0 310 0 0 0 0

1The 2003 level is the amount appropriated for SBA operations for that year. A full-year appropriation for 2004 has not yet been provided.

Authorizations to Continue Loan Programs. The bill would au-
thorize SBA to guarantee loans and make direct loans to busi-
nesses worth up to $28 billion in 2004, $30 billion in 2005, $31 bil-
lion in 2006, $31 billion in 2007, and $32 billion in 2008. By com-
parison, the authorized loan level for 2003 is $29 billion, and in
2002, the agency’s direct and guaranteed loans were worth about
$15 billion. H.R. 2802 would authorize the agency to make an in-
definite amount of disaster loans over the 2004—-2006 period. Table
2 shows the loan levels that would be authorized by the bill for
SBA’s guaranteed and direct business loans and CBO’s estimate of
the amounts of disaster loans, as well as the estimated subsidy cost
and administrative expenses for those loans.

TABLE 2.—ESTIMATED SBA LOAN LEVELS, SUBSIDY COSTS, AND ADMINISTRATIVE COSTS UNDER
H.R. 2802

By fiscal year, in millions of dollars—

2004 2005 2006 2007 2008

Authorized Loan Levels

Guaranteed and Direct Business LOans ..........ccocccovvemmiveeinnivinninenns 27938 29,843 30,589 31,353 32,137
Disaster Loans ! 815 815 815 815 815

Loan Subsidy Costs

Guaranteed and Direct Business Loans:

Estimated Authorization Level 392 315 323 331 339

Estimated Outlays 140 254 255 295 323
Disaster Loans:

Estimated Authorization Level 114 114 114 114 114

Estimated Outlays 57 103 114 114 114

Loan Administration Costs
Guaranteed and Direct Business Loans:

Estimated Authorization Level 132 136 141 145 150

Estimated Outlays 94 126 135 141 145
Disaster Loans:

Estimated Authorization Level 101 104 107 117 132

Estimated Outlays 72 96 103 112 125

1These are estimated loan levels, based on the historical experience of SBA's Disaster Loan Program.

The Federal Credit Reform Act of 1990 requires an appropriation
of the subsidy costs and administrative costs associated with loan
guarantees and direct-loan program operations. (The subsidy cost
is the estimated long-term cost to the government of a direct loan
or loan guarantee, calculated on a net-present-value basis, exclud-
ing administrative costs.) The bill does not specify an explicit au-
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thorization for either the subsidy or administrative costs for the
guaranteed, direct, or disaster loans, and CBO estimated these
amounts based on historical information about the operation of
those programs.

The estimated subsidy rates for the different types of business
loans and loan guarantees offered by SBA ranges from zero to
about 9 percent. Based on historical data for those loan programs
and incorporating program changes required by this bill, CBO esti-
mates that the subsidy costs for the authorized levels of guaran-
teed and direct business loans would be $100 million in 2004 and
$514 million over the 2004—2008 period.

Based on the current administrative costs for SBA’s loan pro-
grams, CBO estimates that the administrative costs for the busi-
ness loan programs would be $94 million in fiscal year 2004 and
$641 million over the 2004—2008 period.

For this estimate, CBO assumes that demand for SBA’s disaster
loans would be near the average historical rate for the past four
years, excluding loans authorized to be made by the Small Busi-
ness Investment Company Amendments Act of 2001 immediately
following the terrorist attacks of September 11, 2001. Over the last
four years, loan volume for the regular disaster loan program has
ranged from about $760 million to $870 million. We estimate that
SBA would make disaster loans worth $815 million a year over the
2004—2008 period. The estimated subsidy rate for disaster loans is
about 14 percent, based on the historical performance of those
loans. At that rate, the subsidy cost for the anticipated volume of
disaster loans would be $114 million a year. CBO estimates that
the administrative costs for the disaster loan program would be
$72 million in 2004 and $508 million over the 2004—2008 period.

Cost of 7(a) Loans. Two provisions in H.R. 2802 would affect the
subsidy rate for loan guarantees under SBA’s 7(a) program. First,
the bill would change the fee rate for 7(a) loans starting in 2005.
Second, it would increase the percentage of these loans that SBA
guarantees for small businesses located in rural areas. In total, the
bill would authorize loan guarantees for SBA’s 7(a) program of $16
billion in 2004 and $84.5 billion over the 2004-2008 period. These
amounts are included in the total authorizations for guaranteed
and direct business loans discussed in the previous section. CBO
estimates that implementing H.R. 2802 would result in subsidy
costs for the 7(a) program of $166 million in 2004 and $451 million
over the 2004-2008 period.

Changes in Fees for 7(a) Loans. In 2003, the subsidy rate for
SBA’s 7(a) program was about 1 percent. Based on information pro-
vided by SBA, CBO estimates that the subsidy rate for 2004 also
would be 1 percent and that, beginning in 2005, the subsidy rate
would be 0.4 percent. The estimated change for the 2005 subsidy
rate reflects changes in the fee rates for the 7(a) program included
in section 207 of the bill. Under current law, both the initial up-
front and annual fees that borrowers pay to obtain these loans, are
set to increase beginning in 2005. H.R. 2802 would maintain the
upfront fee rate at the 2004 level. Based on information provided
by the Administration, CBO assumes that the changes in fee rates
would only apply to loans made in 2005 and subsequent years.

7(a) Loans to Rural Small Businesses. Under the current 7(a)
program, SBA guarantees 85 percent of loans under $150,000 and
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75 percent of loans over $150,000. Section 207 would increase the
guarantee to 90 percent for certain small businesses located in
rural areas. Based on information provided by SBA’s Office of Ad-
vocacy, CBO estimates that 20 percent of 7(a) loans are made to
small businesses in rural areas. Under H.R. 2802, that amount
would be $2.3 billion in 2004 and about $17 billion over the 2004—
2008 period—out of the total authorized loan level ($84.5 billion)
for the 7(a) program. Based on information provided by SBA, CBO
estimates that the subsidy rate for loans made to small businesses
located in rural areas would be about 1.2 percent in 2004 and
about 0.5 percent starting in 2005. The change in the subsidy rate
between 2004 and 2005 is attributable to the proposed change in
7(a) fees that would begin in 2005 under the bill.

Cost of Small Business Investment Company (SBIC) Loan Guar-
antees. SBA guarantees 10-year loans made to venture capital
firms, or Small Business Investment Companies. Under current
law, if an SBIC exhibits certain financial conditions, SBA can inter-
vene into the operations of the SBIC. One condition that merits
intervention is “capital impairment,” which SBA defines using a
numerical measure of financial viability. If an SBIC becomes
capitally impaired, SBA can prevent the SBIC from making further
investments and stop the SBIC from making further draw downs
of leverage. According to SBA, these actions provide the agency a
means to limit its exposure to risk.

Under section 107 of the bill, SBA would no longer have the abil-
ity to intervene in the operations of an SBIC because of capital im-
pairment. SBA currently estimates that the SBIC program oper-
ates at no net cost. CBO expects that the bill’s prohibition of inter-
vention for capital impairment would lead to fewer recoveries on
defaulted loans relative to current law. Furthermore, we expect
that SBA would receive most loan recoveries at the end of the loan
term because they would not be permitted to intervene with SBICs
earlier as they do under current law.

Based on information provided by SBA, CBO estimates that the;
subsidy rate associated with the SBIC program would increase to
about 4 percent for loans made after enactment of the bill. Of the
total amount authorized for loans under H.R. 2802, $5 billion in
2004 and about $28 billion over the 2004—2008 period would be for
the participating securities portion of SBA’s SBIC program. CBO
estimates that the subsidy cost for these loans would be $40 million
in 2004 and $750 million over the 2004—2008 period. (We also esti-
mate that this provision would affect existing loan guarantees. The
cost of that loan modification is discussed below under the “Direct
Spending and Revenues” section.)

Interest Rate on Microloans. Under current law, SBA microloans
of $7,500 or less are eligible to receive an interest rate reduction
of 75 basis points below the interest rate for direct loans in the
microloan program. Section 207 would increase the maximum loan
amount eligible for the interest rate reduction to $10,000. Because
more loans could receive a lower interest rate under the bill, CBO
expects that this provision would lead to a minor increase in the
subsidy rate for the microloan program. Because of the small vol-
ume of such loans, however, we estimate that the increased cost of
this provision would be less than $500,000 a year.
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National Small Business Incubator Program (NSBIP) Loans. Sec-
tion 315 would authorize guaranteed loans to small businesses that
receive grants under NSBIP. These loans would be guaranteed fol-
lowing the structure of SBA’s 7(a) program but would have lower
initial fees and annual fees. Also, interest rates on NSBIP loans
would be capped at 4 percent while interest rates on 7(a) loans are
capped at the prime rate plus a certain fixed percentage, depending
on the size and length of maturity of the loan.

CBO estimates that the total program level for NSBIP guaran-
teed loans would be no larger than $10 million over the 2004—2008
period. The estimated subsidy rate for fiscal year 2003 for the 7(a)
program is about 1 percent. CBO expects that the lower fees and
lower interest rate cap for loans guaranteed under the NSBIP
would result in a larger subsidy rate compared to the 7(a) subsidy
rate. However, because loans under this new program would be
limited to $10 million in total over the 2004-2008 period, CBO ex-
pects that subsidy costs associated with the new loans would be
less than $500,000 a year over that period.

Compensation for the Fiscal Transfer Agent in the 7(a) Sec-
ondary Market. Under current law, SBA contracts with a Fiscal
Transfer Agent (FTA) to operate a secondary market for guaran-
teed portions of 7(a) loans. As part of its services, the FTA collects
fees on behalf of SBA from borrowers and lenders participating in
the 7(a) program and also collects principle and interest from bor-
rowers and holds it in the Master Reserve Fund until payments are
due to investors.

Two provisions of section 207 would give SBA specific authority
to compensate the FTA by allowing it to retain the float (short-
term) interest on those fees and on transfers in and out of the Mas-
ter Reserve Fund. While current law does not give SBA specific au-
thority to do so, SBA’s existing contract with the FTA allows for
compensation to the FTA in this manner. According to a January
2003 report issued by SBA’s Office of the Inspector General, the
FTA earned revenues of about $250,000 each year of float interest
on fees due to SBA and about $4 million each year of float interest
on fund transfers with the Master Reserve Fund during 2000 and
2001.

Although SBA could opt to change the terms of the contract with
the FTA in the future, the SBA’s mechanism for compensating the
FTA under H.R. 2802 would be identical to its current operation.
Because section 207 would codify how SBA currently compensates
the FTA, CBO estimates this provision would have no effect on fed-
eral spending.

SBA’s Noncredit Programs. The bill also would authorize the ap-
propriation of funds for noncredit programs that support small
businesses and other SBA activities. Most of those activities are
conducted under current law. CBO estimates that continuing those
activities would cost $1.9 billion over the 2004—2008 period.

CBO estimates that $944 million of that cost would be for
SBDCs, SCORE, ACME, NCBIP, technical assistance for recipients
of SBA microloans, the women’s business center program, the drug-
free workplace program, the HUBZone program, the Business
Learning Information Networking Collaboration (BusinessLINC)
program, government contract and business development assist-
ance, and temporary assistance to Indian tribe members, Native
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Alaskans, and Native Hawaiians, along with vocational and tech-
nical ertrepreneurship development for 2004—2008.

The bill also would authorize the appropriation of such sums as
may be necessary for other activities that SBA conducts for 2004
and beyond. To estimate those amounts, CBO adjusted spending
provided in 2003 for anticipated inflation over the next five years.
We estimate the total cost of continuing those programs would be
$1 billion over the 2004—2008 period.

Direct spending revenues

CBO estimates that enacting H.R. 2802 would increase direct
spending by $310 million in 2004 for modifications to certain loans
made after September ’! 1, 2001, and for outstanding loans to
SBICs. The bill also would affect direct spending by modifying Cer-
tified Development Company (CDC) loans, but CBO estimates that
these costs would not be significant. Finally, the bill would affect
revenues by authorizing SBA to collect civil penalties for certain
activities, but those effects would also be insignificant.

Modification of SBIC Loan Guarantees. By restricting the ability
of SBA to control the operations of SBICs with capital impairment,
the bill would postpone anticipated defaults until the end of the 10-
year loan term and would reduce expected recoveries on such de-
faults. Under section 107, SBA would no longer have the ability to
intervene in the operations of an SBIC because of capital impair-
ment of the SBIC. Within the SBIC program, there are currently
$3.8 billion in participating securities and $1.6 billion in deben-
tures outstanding. SBA estimates that the SBIC program currently
operates at no cost because program costs are currently offset by
fees collected by SBA. Based on information from SBA, CBO ex-
pects that the value of recoveries on defaulted loans would decrease
by about one-half.

Because section 107 would affect previous loan cohorts, enacting
H.R. 2802 would necessitate a loan modification under the Federal
Credit Reform Act. The cost of a loan modification is the change
in the subsidy cost of the loan (on a present-value basis) because
of the modified loan terms. Based on information provided by SBA,
CBO estimates that the modification of SBIC loan guarantees
would increase direct spending by about $300 million in 2004,
when we assume the legislation will be enacted. That estimate is
only for the cost of modifying the loan terms for the participating
securities in the SBIC program. CBO has insufficient information
at this time to estimate the added cost of modifying the terms of
debentures under this program.

Loan Modification for Disaster Loans. Following the terrorist at-
tacks of September 11, 2001, Public Law 107-117 authorized SBA
to make disaster loans to small businesses located in designated
disaster areas near northern Virginia and New York City. Pay-
ments of principal and interest on these loans were deferred for
two years, and during that time, interest did not accrue on the
loans. According to SBA, the total value of these loans is about
$580 million.

Section 317 of the bill would authorize SBA to defer payments
of principal and interest on certain qualified loan recipients for an
additional two to five years. Interest would accrue during this time
period, and the life of the loan would be extended. Qualified appli-
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cants would have to show that making principal and interest pay-
ments would cause economic injury to the small business. Based on
information provided by SBA, CBO estimates that about one-third
of loan volume would be modified under section 317.

Under the Federal Credit Reform Act, the cost of a loan modifica-
tion is the change in the subsidy cost of the loan (on a present-
value basis) because of the modified loan terms. Based on informa-
tion provided by SBA, CBO assumes that the average interest rate
on these loans is about 3.6 percent. Because CBO projects interest
rates for Treasury borrowing (on debt of comparable maturity)
higher than 3.6 percent, the provision would have a cost on a

resent-value basis. CBO estimates that this provision would cost

10 million, which would be recorded in 2004, when we assume the
legislation will be enacted.

Premier Certified Lenders Program. CDC loans, also known as
section 503 and 504 loans, provide small businesses with long-
term, fixed-rate financing for the purchase of land, buildings, and
equipment. The Premier Certified Lenders Program allows a par-
ticipating CDC the authority to review and approve loan requests
and to foreclose, litigate, and liquidate loans made under the pro-
gram. Under current law, CDCs can qualify as Premier Certified
Lenders (PCLs) if, among other requirements, they agree to pay 10
percent of SBA’s potential loss on a defaulted 504 loan. A PCL
must hold 10 percent of this potential loss (i.e., 1 percent of the
total loan) in a reserve for the life of the loan.

Section 126 would have two effects on the requirements for loss
reserves under the PCL Program. First, the provisions would
change the loss-reserve requirement from 1 percent of the total
value of the loan to 1 percent of the total loan outstanding. PCLs
would be allowed to withdraw any funds from their loss reserves
in excess of this amount. Second, certain PCLs would have the op-
tion to maintain an alternate loss-reserve level based on risk rath-
er than a fixed percentage. The amount of the reserve would be de-
termined by an independent, SBA-approved auditor. Under the two
provisions, if a PCL chooses this option, it must pay 15 percent of
SBA’s total loss on defaulted CDC loans.

Under current law, the Administrator of SBA must adjust an an-
nual fee on CDC loans to produce an estimated subsidy rate of zero
at the time the loans are guaranteed. Enacting section 126 could
affect the subsidy rates for previous cohorts of CDC loans. Decreas-
ing the loss-reserve requirement for PCLs would cause SBA to col-
lect a smaller amount of recoveries if a small business defaults on
a loan and a PCL is unable to pay its portion of SBA’s total loss.
However, increasing the required loss coverage to 15 percent for
PCLs that opt to maintain a loss-reserve level based on risk would
increase SBA’s recoveries on defaulted CDC loans. It is unclear if,
taken together, those two effects would increase or decrease the av-
erage subsidy costs for previous CDC loans. However, CBO esti-
mates that those two effects would not have a significant net im-
pact on direct spending.

Civil Penalties. Section 214 of the bill would authorize SBA to
impose civil penalties on small business lending companies and
SBA lenders that are not federally regulated. Such penalties are re-
corded in the budget as revenues. CBO expects that any increase
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in civil penalties resulting from the enactment of H.R. 2802 would
be insignificant.

Intergovernmental and private-sector Impact: H.R. 2802 contains
no intergovernmental or private-sector mandates as defined by
UMRA. Implementing the bill would benefit tribal governments.
Title III would authorize $7 million per year for 2004 through 2006
for temporary assistance to Indian tribe members, Native Alas-
kans, and Native Hawaiians.

Previous CBO Estimates: On August 1, 2003, CBO transmitted
a cost estimate for S. 1375, the Small Business Administration
50th Anniversary Reauthorization Act of 2003, as ordered reported
by the Senate Committee on Small Business on July 10, 2003. H.R.
2802 and S. 1375 have different authorization levels and different
authorization periods. Our cost estimates reflect those differences.

On June 5, 2003, CBO transmitted a cost estimate for H.R. 923,
the Premier Certified Lenders Program Improvement Act of 2003,
as ordered reported by the House Committee on Small Business
and Entrepreneurship on May 22, 2003. Provisions of that bill are
similar to section 126 of H.R. 2802, and the estimated costs for
those provisions are the same.

Estimate prepared by: Federal Costs: Melissa E. Zimmerman,
Julie Middleton, and Matthew Pickford; Impact on State, Local,
and Tribal Governments: Sarah Puro; and Impact on the Private
Sector: Cecil McPherson.

Estimate approved by: Peter H. Fontaine, Deputy Assistant Di-
rector for Budget Analysis.

OVERSIGHT FINDINGS

In accordance with clause 4(c)(2) of rule X of the Rules of the
House of Representatives, the Committee states that no oversight
findings or recommendations have been made by the Committee on
Government Reform with respect to the subject matter contained
in H.R. 2802.

In accordance with clause 2(b)(1) of rule X of the Rules of the
House of Representatives, the oversight findings and recommenda-
tions of the Committee on Small Business with respect to the sub-
ject matter contained in H.R. 2802 are incorporated into the de-
scriptive portions of this report.

STATEMENT OF CONSTITUTIONAL AUTHORITY

Pursuant to clause 3(d)(1) of rule XIII of the Rules of the House
of Representatives, the Committee finds the authority for this legis-
lation in Article I, Section 8, clause 18 and Article III, Sections 1
and 2 of the Constitution of the United States.

UNFUNDED MANDATES
H.R. 2802 contains no unfunded mandates.
CONGRESSIONAL ACCOUNTABILITY ACT

H.R. 2802 does not relate to the terms and conditions of employ-
ment or access to public services or accommodations within the
meaning of section 102(b)(3) of Pub. L. No. 104-1.
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FEDERAL ADVISORY COMMITTEE STATEMENT

This legislation does not authorize the establishment of any new
advisory committees.

STATEMENT OF WAIVER OF JURISDICTION BY COMMITTEE ON THE
JUDICIARY

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC, September 5, 2003.
Hon. DONALD MANZULLO,
Chairman, Committee on Small Business,
House of Representatives, Washington, DC.

DEAR CHAIRMAN MANZULLO: In recognition of the desire to expe-
dite floor consideration of H.R. 2802, the “Small Business Reau-
thorization and Manufacturing Revitalization Act of 2003,” the
Committee on the Judiciary hereby waives consideration of the bill.
Some of the provisions of the bill fall within the Committee on the
Judiciary’s Rule X jurisdiction. However, given the need to expedite
this legislation, I will not seek a sequential referral based on their
inclusion.

The Committee on the Judiciary takes this action with the un-
derstanding that the Committee’s jurisdiction over these provisions
is in no way diminished or altered. I would appreciate your includ-
ing this letter and your response in your committee report and in
the Congressional Record during consideration of H.R. 2802 on the
House floor.

Sincerely,
F. JAMES SENSENBRENNER, Jr.,
Chairman.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

SMALL BUSINESS INVESTMENT ACT OF 1958
TITLE I—SHORT TITLE, STATEMENT OF POLICY, AND

DEFINITIONS
%k % *k £ %k % k
DEFINITIONS
SEC. 103. As used in this Act—
%k % £ £ %k % £

[(4) the term “State” includes the several States, the Terri-
tories and possessions of the United States, the Common-
wealth of Puerto Rico, and the District of Columbia;]
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(4) the term “State” has the meaning given such term in sec-
tion 3 of the Small Business Act;

* * & * * * &

(16) the term “limited liability company” means a business
entity that is organized and operating in accordance with a
State limited liability company statute approved by the Admin-
istration; [and]

(17) the term “long term”, when used in connection with eq-
uity capital or loan funds invested in any small business con-
cern or smaller enterprise, means any period of time not less
than 1 year[.1; and

(18) the term “small manufacturer” has the meaning given
thazj term in section 3 of the Small Business Act (15 U.S.C.
632).

* * & * * * &

TITLE III—INVESTMENT DIVISION PROGRAMS

PART A—SMALL BUSINESS INVESTMENT COMPANIES

* * *k & * * *k

BORROWING POWER

SEC. 308. (a) * * *

(b) To encourage the formation and growth of small business in-
vestment companies the Administration is authorized when author-
ized in appropriation Acts, to purchase, or to guarantee the timely
payment of all principal and interest as scheduled on, debentures
or participating securities issued by such companies. Such pur-
chases or guarantees may be made by the Administration on such
terms and conditions as it deems appropriate, pursuant to regula-
tions issued by the Administration. The full faith and credit of the
United States is pledged to the payment of all amounts which may
be required to be paid under any guarantee under this subsection.
Debentures purchased or guaranteed by the Administration under
this subsection shall be subordinate to any other debenture bonds,
promissory notes, or other debts and obligations of such companies,
unless the Administration in its exercise of reasonable investment
prudence and in considering the financial soundness of such com-
pany determines otherwise. Such debentures may be issued for a
term of not to exceed fifteen years and shall bear interest at a rate
not less than a rate determined by the Secretary of the Treasury
taking into consideration the current average market yield on out-
standing marketable obligations of the United States with remain-
ing periods to maturity comparable to the average maturities on
such debentures, adjusted to the nearest one-eighth of 1 per cen-
tum, plus, for debentures obligated after September 30, 2001, an
additional charge, in an amount established annually by the Ad-
ministration, as necessary to reduce to zero the cost (as defined in
section 502 of the Federal Credit Reform Act of 1990 (2 U.S.C.
661a)) to the Administration of purchasing and guaranteeing de-
bentures under this Act, which amount may not exceed 1.38 per-
cent per year, and which shall be paid to and retained by the Ad-
ministration. The debentures or participating securities shall also
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contain such other terms as the Administration may fix, and shall
be subject to the following restrictions and limitations:
(2) MAXIMUM LEVERAGE.—

[(A) IN GENERAL.—After March 31, 1993, the maximum
amount of outstanding leverage made available to a com-
pany licensed under section 301(c) of this Act shall be de-
termined by the amount of such company’s private cap-
ital—

[() if the company has private capital of not more
than $15,000,000, the total amount of leverage shall
not exceed 300 percent of private capital;

[(ii) if the company has private capital of more than
$15,000,000 but not more than $30,000,000, the total
amount of leverage shall not exceed $45,000,000 plus
200 percent of the amount of private capital over
$15,000,000; and

[(ii) if the company has private capital of more
than $30,000,000, the total amount of leverage shall
not exceed $75,000,000 plus 100 percent of the amount
of private capital over $30,000,000 but not to exceed
an additional $15,000,000.

[(B) ADJUSTMENTS.—

[(G) IN GENERAL.—The dollar amounts in clauses (i),
(i1), and (iii) of subparagraph (A) shall be adjusted an-
nually to reflect increases in the Consumer Price
Index established by the Bureau of Labor Statistics of
the Department of Labor.

[(G1) INITIAL ADJUSTMENTS.—The initial adjustments
made under this subparagraph after the date of the
enactment of the Small Business Reauthorization Act
of 1937 shall reflect only increases from March 31,
1993.1

(A) IN GENERAL.—The outstanding leverage made avail-
able to a licensee under section 301(c) shall not exceed 300
percent of private capital, up to a maximum of
$115,000,000, except that the maximum shall be
$150,000,000 if the licensee certifies in writing that more
than 50 percent of its aggregate dollar amount of
financings are in small manufacturers.

(B) COMMONLY CONTROLLED LICENSEES.—

(i) In the case of 2 or more licensees that are com-
monly controlled (as determined by the Administrator),
upon application to the Administrator, the outstanding
leverage made available shall not exceed $150,000,000,
except that the maximum shall be $185,000,000 if the
licensees certify in writing that more than 50 percent
of their aggregate dollar amount of financings are in
small manufacturers. The Administrator shall have 10
business days to approve or disapprove an application
under the preceding sentence. Approval or disapproval
is final agency action for purposes of chapter 7 of title
5, United States Code.

(it) Not later than 120 days after the enactment of
this subparagraph, the Administrator shall prescribe
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regulations providing standards and conditions for in-
creases in leverage, including the standards for deter-
mining common control of licensees.

(iit) Until regulations are prescribed under clause
(ii), the Administrator shall approve the application of
each commonly controlled licensee under the definition
of common control in section 107.50 of title 13, Code of
Federal Regulations, as in effect on January 1, 2003.

* * * * * * *

[(4) MAXIMUM AGGREGATE AMOUNT OF LEVERAGE.—

[(A) IN GENERAL.—Except as provided in subparagraph
(B), the aggregate amount of outstanding leverage issued
to any company or companies that are commonly con-
trolled (as determined by the Administrator) may not ex-
ceed $90,000,000, as adjusted annually for increases in the
Consumer Price Index.

[(B) EXCEPTIONS.—The Administrator may, on a case-
by-case basis—

[(i) approve an amount of leverage that exceeds the
amount described in subparagraph (A) for companies
under common control; and

[(ii) impose such additional terms and conditions as
the Administrator determines to be appropriate to
minimize the risk of loss to the Administration in the
event of default.

[(C) APPLICABILITY OF OTHER PROVISIONS.—Any leverage
that is issued to a company or companies commonly con-
trolled in an amount that exceeds $90,000,000, whether as
a result of an increase in the Consumer Price Index or a
decision of the Administrator, is subject to subsection (d).

[(D) INVESTMENTS IN LOW-INCOME GEOGRAPHIC AREAS.—
In calculating the aggregate outstanding leverage of a
company for the purposes of subparagraph (A), the Admin-
istrator shall not include the amount of the cost basis of
any equity investment made by the company in a smaller
enterprise located in a low-income geographic area (as de-
fined in section 351), to the extent that the total of such
amounts does not exceed 50 percent of the company’s pri-
vate capital.]

* * * & * * *k

[(d) REQUIRED CERTIFICATIONS.—

[(1) IN GENERAL.—The Administrator shall require each li-
censee, as a condition of approval of an application for lever-
age, to certify in writing—

[(A) for licensees with leverage less than or equal to
$90,000,000, that not less than 20 percent of the licensee’s
aggregate dollar amount of financings will be provided to
smaller enterprises; and

[(B) for licensees with leverage in excess of $90,000,000,
that, in addition to satisfying the requirements of subpara-
graph (A), 100 percent of the licensee’s aggregate dollar
amount of financings made in whole or in part with lever-
age in excess of $90,000,000 will be provided to smaller en-
terprises (as defined in section 103(12)).
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[(2) MULTIPLE LICENSEES.—Multiple licensees under com-
mon control (as determined by the Administrator) shall be con-
sidered to be a single licensee for purposes of determining both
the applicability of and compliance with the investment per-
centage requirements of this subsection.]

(d) INVESTMENTS IN SMALLER ENTERPRISES.—As a condition of
approval of an application for leverage, the Administrator shall re-
quire a licensee to certify in writing that not less than 25 percent
of the licensee’s aggregate dollar amount of financings will be pro-
vided to smaller enterprises.

(e) CAPITAL IMPAIRMENT.—Before approving any application for
leverage submitted by a licensee under this Act, the Adminis-
trator—

(1) shall determine that the private capital of the licensee
meets the requirements of section 302(a); [and]

(2) shall determine, taking into account the nature of the as-
sets of the licensee, the amount and terms of any third party
debt owed by such licensee, and any other factors determined
to be relevant by the Administrator, that the private capital of
the licensee has not been impaired to such an extent that the
issuance of additional leverage would create or otherwise con-
tribute to an unreasonable risk of default or loss to the Federal
Government[.1; and

(3) shall not, for reasons of capital impairment, restrict the
operations of the licensee or direct the use of the licensee’s cap-
ital to any purpose other than the purposes for which the license
was granted; and

(4) notwithstanding paragraph (3), may take action to restrict
the operations of, or liquidate a licensee for failure to comply
with any other provision of the law or regulation promulgated
pursuant to this Act.

* * *k & * * &

(g) In order to encourage small business investment companies
to provide equity capital to small businesses, the Administration is
authorized to guarantee the payment of the redemption price and
prioritized payments on participating securities issued by such
companies which are licensed pursuant to section 301(c) of this Act,
and a trust or a pool acting on behalf of the Administration is au-
thorized to purchase such securities. Such guarantees and pur-
chases shall be made on such terms and conditions as the Adminis-
tration shall establish by regulation. For purposes of this section,
(A) the term “participating securities” includes preferred stock, a
preferred limited partnership interest or a similar instrument, in-
cluding debentures under the terms of which interest is payable
only to the extent of earnings and (B) the term “prioritized pay-
ments” includes dividends on stock, interest on qualifying deben-
tures, or priority returns on preferred limited partnership interests
which are paid only to the extent of earnings. Participating securi-
ties guaranteed under this subsection shall be subject to the fol-
lowing restrictions and limitations, in addition to such other re-
strictions 2n(*1 limitations as the Administration may determine:

(1) * = #

(2) Prioritized payments on participating securities shall be
preferred and cumulative and payable out of the retained earn-
ings available for distribution, as defined by the Administra-
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tion, of the issuing company at a rate determined by the Sec-
retary of the Treasury taking into consideration the current av-
erage market yield on outstanding marketable obligations of
the United States with remaining periods to maturity com-
parable to the average maturities on such securities, adjusted
to the nearest one-eighth of 1 percent, plus, for participating
securities obligated after September 30, 2001, an additional
charge, in an amount established annually by the Administra-
tion, as necessary to reduce to zero the cost (as defined in sec-
tion 502 of the Federal Credit Reform Act of 1990 (2 U.S.C.
661a)) to the Administration of purchasing and guaranteeing
participating securities under this Act, which amount may not
exceed [1.38 percent] 1.7 percent per year, and which shall be
paid to and retained by the Administration.

ES * * ES & * &

[(9) After making any distributions as provided in paragraph
(8), a company with participating securities outstanding may
distribute the balance of income to its investors, specifically in-
cluding the Administration, in the per centums specified in
paragraph (11), if there are no accumulated and unpaid
prioritized payments and if all amounts due the Administra-
tion pursuant to paragraph (11) have been paid in full, subject
t