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108TH CONGRESS REPORT " ! SENATE 2d Session 108–268

CALFED BAY-DELTA AUTHORIZATION ACT 

MAY 20, 2004.—Ordered to be printed 

Mr. DOMENICI, from the Committee on Energy and Natural 
Resources, submitted the following 

R E P O R T 

[To accompany S. 1097] 

The Committee on Energy and Natural Resources, to which was 
referred the bill (S. 1097) to authorize the Secretary of the Interior 
to implement the Calfed Bay-Delta Program, having considered the 
same, reports favorably thereon with an amendment and rec-
ommends that the bill, as amended, do pass. 

The amendment is as follows: 
Strike out all after the enacting clause and insert in lieu thereof 

the following:
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Calfed Bay-Delta Authorization Act’’. 
SEC. 2. DEFINITIONS. 

In this Act: 
(1) CALFED BAY-DELTA PROGRAM.—The terms ‘‘Calfed Bay-Delta Program’’ and 

‘‘Program’’ mean the programs, projects, complementary actions, and activities 
undertaken through coordinated planning, implementation, and assessment ac-
tivities of the State agencies and Federal agencies as set forth in the Record 
of Decision and the California Bay-Delta Authority Act (Cal. Water Code 
§ 79400 et seq.). 

(2) CALIFORNIA BAY-DELTA AUTHORITY.—The terms ‘‘California Bay-Delta Au-
thority’’ and ‘‘Authority’’ mean the California Bay-Delta Authority, as set forth 
in the California Bay-Delta Authority Act (Cal. Water Code § 79400 et seq.). 

(3) ENVIRONMENTAL WATER ACCOUNT.—The term ‘‘Environmental Water Ac-
count’’ means the Cooperative Management Program established under the 
Record of Decision to provide water, in addition to the quantity of the regu-
latory baseline, to protect and restore Delta fisheries. 

(4) FEDERAL AGENCIES.—The term ‘‘Federal agencies’’ means—
(A) the Department of the Interior, including— 

(i) the Bureau of Reclamation; 
(ii) the United States Fish and Wildlife Service; 
(iii) the Bureau of Land Management; and 
(iv) the United States Geological Survey; 

(B) the Environmental Protection Agency; 
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(C) the Army Corps of Engineers; 
(D) the Department of Commerce, including the National Marine Fish-

eries Service (also known as ‘‘NOAA Fisheries’’); 
(E) the Department of Agriculture, including— 

(i) the Natural Resources Conservation Service; and 
(ii) the Forest Service; and 

(F) the Western Area Power Administration. 
(5) GOVERNOR.—The term ‘‘Governor’’ means the Governor of the State of 

California. 
(6) RECORD OF DECISION.—The term ‘‘Record of Decision’’ means the Calfed 

Bay-Delta Program Record of Decision, dated August 28, 2000. 
(7) SECRETARY.—The term ‘‘Secretary’’ means the Secretary of the Interior. 
(8) STATE.—The term ‘‘State’’ means the State of California. 
(9) STATE AGENCIES.—The term ‘‘State agencies’’ means— 

(A) the Resources Agency of California, including—
(i) the Department of Water Resources; 
(ii) the Department of Fish and Game; 
(iii) the Reclamation Board; 
(iv) the Delta Protection Commission; 
(v) the Department of Conservation; 
(vi) the San Francisco Bay Conservation and Development Commis-

sion; 
(vii) the Department of Parks and Recreation; and 
(viii) the California Bay-Delta Authority; 

(B) the California Environmental Protection Agency, including the State 
Water Resources Control Board; 

(C) the California Department of Food and Agriculture; and 
(D) the Department of Health Services. 

SEC. 3. BAY DELTA PROGRAM. 

(a) IN GENERAL.— 
(1) RECORD OF DECISION AS FRAMEWORK.—The Record of Decision is approved 

as a framework for addressing the Calfed Bay-Delta Program, including its com-
ponents relating to water storage, ecosystem restoration, water supply reli-
ability, conveyance, water use efficiency, water quality, water transfers, water-
sheds, the Environmental Water Account, levee stability, governance, and 
science. 

(2) REQUIREMENTS.—The Secretary and the heads of the Federal agencies are 
authorized to carry out the activities described in subsection (b) subject to—

(A) the constraints of the Record of Decision; and 
(B) the requirements that Program activities consisting of protecting 

drinking water quality, restoring ecological health, improving water supply 
reliability (including additional storage and conveyance), and protecting 
Delta levees will progress in a balanced manner. 

(b) AUTHORIZED ACTIVITIES.— 
(1) IN GENERAL.—The Secretary and the heads of the Federal agencies are au-

thorized to carry out the activities described in paragraphs (2) through (5) in 
furtherance of the Calfed Bay-Delta Program as set forth in the Record of Deci-
sion, subject to the cost-share and other provisions of this Act, if the activity 
has been— 

(A) subject to environmental review and approval, as required under ap-
plicable Federal and State law; and 

(B) approved and certified by the relevant Federal agency, following con-
sultation and coordination with the California Bay-Delta Authority, to be 
consistent with the Record of Decision. 

(2) AUTHORIZATIONS FOR FEDERAL AGENCIES UNDER APPLICABLE LAW.— 
(A) SECRETARY OF THE INTERIOR.—The Secretary of the Interior is author-

ized to carry out the activities described in subparagraphs (A) through (J) 
of paragraph (3), to the extent authorized under the reclamation laws, the 
Central Valley Project Improvement Act (title XXXIV of Public Law 102–
575; 106 Stat. 4706), the Fish and Wildlife Coordination Act (16 U.S.C. 661 
et seq.), the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.), and 
other applicable law. 

(B) ADMINISTRATOR OF THE ENVIRONMENTAL PROTECTION AGENCY.—The 
Administrator of the Environmental Protection Agency is authorized to 
carry out the activities described in subparagraphs (C), (E), (F), (G), (H), 
and (I) of paragraph (3), to the extent authorized under the Federal Water 
Pollution Control Act (33 U.S.C. 1251 et seq.), the Safe Drinking Water Act 
(42 U.S.C. 300f et seq.), and other applicable law. 
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(C) SECRETARY OF THE ARMY.—The Secretary of the Army is authorized 
to carry out the activities described in subparagraphs (A), (B), (F), (G), (H), 
and (I) of paragraph (3), to the extent authorized under flood control, water 
resource development, and other applicable law. 

(D) SECRETARY OF COMMERCE.—The Secretary of Commerce is authorized 
to carry out the activities described in subparagraphs (B), (F), (G), and (I) 
of paragraph (3), to the extent authorized under the Fish and Wildlife Co-
ordination Act (16 U.S.C. 661 et seq.), the Endangered Species Act of 1973 
(16 U.S.C. 1531 et seq.), and other applicable law. 

(E) SECRETARY OF AGRICULTURE.—The Secretary of Agriculture is author-
ized to carry out the activities described in subparagraphs (C), (E), (F), (G), 
(H), and (I) of paragraph (3), to the extent authorized under title XII of the 
Food Security Act of 1985 (16 U.S.C. 3801 et seq.), the Farm Security and 
Rural Investment Act of 2002 (Public Law 107–171; 116 Stat. 134) (includ-
ing amendments made by that Act), and other applicable law. 

(3) DESCRIPTION OF ACTIVITIES UNDER APPLICABLE LAW.— 
(A) WATER STORAGE.—Activities under this subparagraph consist of— 

(i) planning and feasibility studies for projects to be pursued with 
project-specific study for enlargement of— 

(I) the Shasta Dam in Shasta County; and 
(II) the Los Vaqueros Reservoir in Contra Costa County; 

(ii) planning and feasibility studies for the following projects requir-
ing further consideration— 

(I) the Sites Reservoir in Colusa County; and 
(II) the Upper San Joaquin River storage in Fresno and Madera 

Counties; 
(iii) developing and implementing groundwater management and 

groundwater storage projects; and 
(iv) comprehensive water management planning. 

(B) CONVEYANCE.— 
(i) SOUTH DELTA ACTIONS.—In the case of the South Delta, activities 

under this clause consist of—
(I) the South Delta Improvements Program through actions to—

(aa) increase the State Water Project export limit to 8,500 
cfs; 

(bb) install permanent, operable barriers in the south Delta; 
(cc) design and construct fish screens and intake facilities at 

the Tracy Pumping Plant facilities; and 
(dd) increase the State Water Project export to the maximum 

capability of 10,300 cfs; 
(II) reduction of agricultural drainage in south Delta channels, 

and other actions necessary to minimize the impact of drainage on 
drinking water quality; 

(III) design and construction of lower San Joaquin River 
floodway improvements; 

(IV) installation and operation of temporary barriers in the south 
Delta until fully operable barriers are constructed; 

(V) actions to protect navigation and local diversions not ade-
quately protected by temporary barriers; and 

(VI) actions identified in subclause (I) or other actions necessary 
to offset the degradation of drinking water quality or adverse im-
pacts to fishery protection in the Delta due to the South Delta Im-
provements Program. 

(ii) NORTH DELTA ACTIONS.—In the case of the North Delta, activities 
under this clause consist of— 

(I) evaluation and implementation of improved operational proce-
dures for the Delta Cross Channel to address fishery and water 
quality concerns; 

(II) evaluation of a screened through-Delta facility on the Sac-
ramento River; and 

(III) design and construction of lower Mokelumne River floodway 
improvements. 

(iii) INTERTIES.—Activities under this clause consist of— 
(I) evaluation and construction of an intertie between the State 

Water Project California Aqueduct and the Central Valley Project 
Delta Mendota Canal, near the City of Tracy; and 

(II) assessment of a connection of the Central Valley Project to 
the Clifton Court Forebay of the State Water Project, with a cor-
responding increase in the screened intake of the Forebay. 
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(C) WATER USE EFFICIENCY.—Activities under this subparagraph consist 
of— 

(i) water conservation projects that provide water supply reliability, 
water quality, and ecosystem benefits to the Bay-Delta system; 

(ii) technical assistance for urban and agricultural water conservation 
projects; 

(iii) water recycling and desalination projects, including projects iden-
tified in the Bay Area Water Plan and the Southern California Com-
prehensive Water Reclamation and Reuse Study and other projects, 
giving priority to projects that include regional solutions to benefit re-
gional water supply and reliability needs; 

(iv) water measurement and transfer actions; and 
(v) certification of implementation of best management practices for 

urban water conservation. 
(D) WATER TRANSFERS.—Activities under this subparagraph consist of— 

(i) increasing the availability of existing facilities for water transfers; 
(ii) lowering transaction costs through permit streamlining; and 
(iii) maintaining a water transfer information clearinghouse. 

(E) INTEGRATED REGIONAL WATER MANAGEMENT PLANS.—Activities under 
this subparagraph consist of assisting local and regional communities in the 
State in developing and implementing integrated regional water manage-
ment plans to carry out projects and programs that improve water supply 
reliability, water quality, ecosystem restoration, and flood protection, or 
meet other local and regional needs, in a manner that is consistent with, 
and makes a significant contribution to, the Calfed Bay-Delta Program. 

(F) ECOSYSTEM RESTORATION.—Activities under this subparagraph consist 
of— 

(i) implementation of large-scale restoration projects in San Francisco 
Bay and the Delta and its tributaries; 

(ii) restoration of habitat in the Delta, San Pablo Bay, and Suisun 
Bay and Marsh, including tidal wetland and riparian habitat; 

(iii) fish screen and fish passage improvement projects; 
(iv) implementation of an invasive species program, including preven-

tion, control, and eradication; 
(v) development and integration of Federal and State agricultural 

programs that benefit wildlife into the Ecosystem Restoration Program; 
(vi) financial and technical support for locally-based collaborative pro-

grams to restore habitat while addressing the concerns of local commu-
nities; 

(vii) water quality improvement projects to reduce salinity, selenium, 
mercury, pesticides, trace metals, dissolved oxygen, turbidity, sediment, 
and other pollutants; 

(viii) land and water acquisitions to improve habitat and fish spawn-
ing and survival in the Delta and its tributaries; 

(ix) integrated flood management, ecosystem restoration, and levee 
protection projects; 

(x) scientific evaluations and targeted research on Program activities; 
and 

(xi) strategic planning and tracking of Program performance. 
(G) WATERSHEDS.—Activities under this subparagraph consist of— 

(i) building local capacity to assess and manage watersheds affecting 
the Calfed Bay-Delta system; 

(ii) technical assistance for watershed assessments and management 
plans; and 

(iii) developing and implementing locally-based watershed conserva-
tion, maintenance, and restoration actions. 

(H) WATER QUALITY.—Activities under this subparagraph consist of— 
(i) addressing drainage problems in the San Joaquin Valley to im-

prove downstream water quality (including habitat restoration projects 
that reduce drainage and improve water quality) if— 

(I) a plan is in place for monitoring downstream water quality 
improvements; and 

(II) State and local agencies are consulted on the activities to be 
funded; 

except that no right, benefit, or privilege is created as a result of this 
clause; 

(ii) implementation of source control programs in the Delta and its 
tributaries; 
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(iii) developing recommendations through scientific panels and advi-
sory council processes to meet the Calfed Bay-Delta Program goal of 
continuous improvement in Delta water quality for all uses; 

(iv) investing in treatment technology demonstration projects; 
(v) controlling runoff into the California aqueduct, the Delta-Mendota 

Canal, and other similar conveyances; 
(vi) addressing water quality problems at the North Bay Aqueduct; 
(vii) supporting and participating in the development of projects to 

enable San Francisco Bay Area water districts to work cooperatively to 
address their water quality and supply reliability issues, including— 

(I) connections between aqueducts, water transfers, water con-
servation measures, institutional arrangements, and infrastructure 
improvements that encourage regional approaches; and 

(II) investigations and studies of available capacity in a project 
to deliver water to the East Bay Municipal Utility District under 
its contract with the Bureau of Reclamation, dated July 20, 2001, 
in order to determine if such capacity can be utilized to meet the 
objectives of this clause; 

(viii) development of water quality exchanges and other programs to 
make high quality water available for urban and other users; and 

(ix) development and implementation of a plan to meet all water 
quality standards for which the Federal and State water projects have 
responsibility. 

(I) SCIENCE.—Activities under this subparagraph consist of— 
(i) establishing and maintaining an independent science board, tech-

nical panels, and standing boards to provide oversight and peer review 
of the Program; 

(ii) conducting expert evaluations and scientific assessments of all 
Program elements; 

(iii) coordinating existing monitoring and scientific research pro-
grams; 

(iv) developing and implementing adaptive management experiments 
to test, refine, and improve scientific understandings; 

(v) establishing performance measures, and monitoring and evalu-
ating the performance of all Program elements; and 

(vi) preparing an annual science report. 
(J) DIVERSIFICATION OF WATER SUPPLIES.—Activities under this subpara-

graph consist of actions to— 
(i) diversify sources of level 2 refuge supplies and modes of delivery 

to refuges; and 
(ii) acquire additional water for level 4 refuge supplies. 

(4) NEW AND EXPANDED AUTHORIZATIONS FOR FEDERAL AGENCIES.— 
(A) IN GENERAL.—The heads of the Federal agencies described in this 

paragraph are authorized to carry out the activities described in paragraph 
(5) during each of fiscal years 2005 through 2010, in coordination with the 
Bay-Delta Authority. 

(B) SECRETARY OF THE INTERIOR.—The Secretary of the Interior is author-
ized to carry out the activities described in subparagraphs (A) , (B), and (D) 
of paragraph (5). 

(C) ADMINISTRATOR OF THE ENVIRONMENTAL PROTECTION AGENCY AND THE 
SECRETARIES OF AGRICULTURE AND COMMERCE.—The Administrator of the 
Environmental Protection Agency, the Secretary of Agriculture, and the 
Secretary of Commerce are authorized to carry out the activities described 
in paragraph (5)(D). 

(D) SECRETARY OF THE ARMY.—The Secretary of the Army is authorized 
to carry out the activities described in subparagraph (C) and (D) of para-
graph (5). 

(5) DESCRIPTION OF ACTIVITIES UNDER NEW AND EXPANDED AUTHORIZATIONS.—
(A) CONVEYANCE.—Of the amounts authorized to be appropriated under 

section 8, not more than $184,000,000 may be expended for— 
(i) feasibility studies, evaluation, and implementation of the San Luis 

Reservoir lowpoint improvement project, except that Federal participa-
tion in any expansion of the Pacheco Reservoir shall be subject to fu-
ture congressional authorization; 

(ii) feasibility studies and actions at Franks Tract to improve water 
quality in the Delta; 

(iii) feasibility studies and design of fish screen and intake facilities 
at Clifton Court Forebay and the Tracy Pumping Plant facilities; and 
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(iv) feasibility studies to investigate the recirculation of export water 
to reduce salinity and improve dissolved oxygen in the San Joaquin 
River. 

(B) ENVIRONMENTAL WATER ACCOUNT.—Of the amounts authorized to be 
appropriated under section 8, not more than $90,000,000 may be expended 
for implementation of the Environmental Water Account. 

(C) LEVEE STABILITY.—Of the amounts authorized to be appropriated 
under section 8, not more than $90,000,000 may be expended for— 

(i) reconstructing Delta levees to a base level of protection; 
(ii) enhancing the stability of levees that have particular importance 

in the system through the Delta Levee Special Improvement Projects 
program; 

(iii) developing best management practices to control and reverse 
land subsidence on Delta islands; 

(iv) refining the Delta Emergency Plan; 
(v) developing a Delta Risk Management Strategy after assessing the 

consequences of Delta levee failure from floods, seepage, subsidence, 
and earthquakes; 

(vi) developing a strategy for reuse of dredged materials on Delta is-
lands; 

(vii) evaluating, and where appropriate, rehabilitating the Suisun 
Marsh levees; and 

(viii) integrated flood management, ecosystem restoration, and levee 
protection projects, including design and construction of lower San Joa-
quin River and lower Mokelumne River floodway improvements and 
other projects under the Sacramento-San Joaquin Comprehensive 
Study. 

(D) PROGRAM MANAGEMENT, OVERSIGHT, AND COORDINATION.—
(i) IN GENERAL.—Of the amounts authorized to be appropriated under 

section 8, not more than $25,000,000 may be expended by the Secretary 
or the other heads of Federal agencies, either directly or through 
grants, contracts, or cooperative agreements with agencies of the State, 
for— 

(I) Program support; 
(II) Program-wide tracking of schedules, finances, and perform-

ance; 
(III) multiagency oversight and coordination of Program activi-

ties to ensure Program balance and integration; 
(IV) development of interagency cross-cut budgets and a com-

prehensive finance plan to allocate costs in accordance with the 
beneficiary pays provisions of the Record of Decision; 

(V) coordination of public outreach and involvement, including 
tribal, environmental justice, and public advisory activities in ac-
cordance with the Federal Advisory Committee Act (5 U.S.C. App.); 
and 

(VI) development of Annual Reports. 
(ii) PROGRAM-WIDE ACTIVITIES.—Of the amount referred to in clause 

(i), not less than 50 percent of the appropriated amount shall be pro-
vided to the California Bay-Delta Authority to carry out Program-wide 
management, oversight, and coordination activities. 

SEC. 4. MANAGEMENT. 

(a) COORDINATION.—In carrying out the Calfed Bay-Delta Program, the Federal 
agencies shall coordinate their activities with the State agencies. 

(b) PUBLIC PARTICIPATION.—In carrying out the Calfed Bay-Delta Program, the 
Federal agencies shall cooperate with local and tribal governments and the public 
through an advisory committee established in accordance with the Federal Advisory 
Committee Act (5 U.S.C. App.) and other appropriate means, to seek input on Pro-
gram planning and implementation. 

(c) SCIENCE.—In carrying out the Calfed Bay-Delta Program, the Federal agencies 
shall seek to ensure, to the maximum extent practicable, that— 

(1) all major aspects of implementing the Program are subjected to credible 
and objective scientific review; and 

(2) major decisions are based upon the best available scientific information. 
(d) GOVERNANCE.— 

(1) IN GENERAL.—In carrying out the Calfed Bay-Delta Program, the Sec-
retary and the Federal agency heads are authorized to participate as nonvoting 
members of the California Bay-Delta Authority, as established in the California 
Bay-Delta Authority Act (Cal. Water Code § 79400 et seq.), to the extent con-
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sistent with Federal law, for the full duration of the period the Authority con-
tinues to be authorized by State law. 

(2) RELATIONSHIP TO FEDERAL LAW AND AGENCIES.—Nothing in this subsection 
shall preempt or otherwise affect any Federal law or limit the statutory author-
ity of any Federal agency. 

(3) CALIFORNIA BAY-DELTA AUTHORITY.— 
(A) ADVISORY COMMITTEE.—The California Bay-Delta Authority shall not 

be considered an advisory committee within the meaning of the Federal Ad-
visory Committee Act (5 U.S.C. App.). 

(B) FINANCIAL INTEREST.—The financial interests of the California Bay-
Delta Authority shall not be imputed to any Federal official participating 
in the Authority. 

(C) ETHICS REQUIREMENTS.—A Federal official participating in the Cali-
fornia Bay-Delta Authority shall remain subject to Federal financial disclo-
sure and conflict of interest laws and shall not be subject to State financial 
disclosure and conflict of interest laws. 

(e) ENVIRONMENTAL JUSTICE.—The Federal agencies, consistent with Executive 
Order 12898 (59 Fed. Reg. 7629), should continue to collaborate with State agencies 
to— 

(1) develop a comprehensive environmental justice workplan for the Calfed 
Bay-Delta Program; and 

(2) fulfill the commitment to addressing environmental justice challenges re-
ferred to in the Calfed Bay-Delta Program Environmental Justice Workplan, 
dated December 13, 2000. 

(f) LAND ACQUISITION.—Federal funds appropriated by Congress specifically for 
implementation of the Calfed Bay-Delta Program may be used to acquire fee title 
to land only where consistent with the Record of Decision. 
SEC. 5. REPORTING REQUIREMENTS. 

(a) REPORT.— 
(1) IN GENERAL.—Not later than February 15 of each year, the Secretary, in 

cooperation with the Governor and the California Bay-Delta Authority, shall 
submit to the appropriate authorizing and appropriating Committees of the 
Senate and the House of Representatives a report that— 

(A) describes the status of implementation of all components of the Calfed 
Bay-Delta Program; 

(B) sets forth any written determination resulting from the review re-
quired under subsection (b); and 

(C) includes any revised schedule prepared under subsection (b). 
(2) CONTENTS.—The report required under paragraph (1) shall describe— 

(A) the progress of the Calfed Bay-Delta Program in meeting the imple-
mentation schedule for the Program in a manner consistent with the 
Record of Decision; 

(B) the status of implementation of all components of the Program; 
(C) expenditures in the past fiscal year for implementing the Program; 
(D) accomplishments during the past fiscal year in achieving the objec-

tives of additional and improved— 
(i) water storage; 
(ii) water quality; 
(iii) water use efficiency; 
(iv) ecosystem restoration; 
(v) watershed management; 
(vi) levee system integrity; 
(vii) water transfers; 
(viii) water conveyance; and 
(ix) water supply reliability; 

(E) Program goals, current schedules, and relevant financing agreements; 
(F) progress on— 

(i) storage projects; 
(ii) conveyance improvements; 
(iii) levee improvements; 
(iv) water quality projects; and 
(v) water use efficiency programs; 

(G) completion of key projects and milestones identified in the Ecosystem 
Restoration Program; 

(H) development and implementation of local programs for watershed 
conservation and restoration; 

(I) progress in improving water supply reliability and implementing the 
Environmental Water Account; 
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(J) achievement of commitments under the Endangered Species Act of 
1973 (16 U.S.C. 1531 et seq.) and endangered species law of the State; 

(K) implementation of a comprehensive science program; 
(L) progress toward acquisition of the Federal and State permits (includ-

ing permits under section 404(a) of the Federal Water Pollution Control Act 
(33 U.S.C. 1344(a))) for implementation of projects in all identified Program 
areas; 

(M) progress in achieving benefits in all geographic regions covered by 
the Program; 

(N) legislative action on the issues of— 
(i) water transfers; 
(ii) groundwater management; 
(iii) water use efficiency; and 
(iv) governance; 

(O) the status of complementary actions; 
(P) the status of mitigation measures; and 
(Q) revisions to funding commitments and Program responsibilities. 

(b) ANNUAL REVIEW OF PROGRESS AND BALANCE.— 
(1) IN GENERAL.—Not later than November 15 of each year, the Secretary, in 

cooperation with the Governor and the Calfed Bay-Delta Authority, shall review 
progress in implementing the Calfed Bay-Delta Program based on— 

(A) consistency with the Record of Decision; and 
(B) balance in achieving the goals and objectives of the Calfed Bay-Delta 

Program. 
(2) REVISED SCHEDULE.—If, at the conclusion of each such annual review or 

if a timely annual review is not undertaken, the Secretary, the Governor, or the 
Calfed Bay-Delta Authority determines in writing that either the Program im-
plementation schedule has not been substantially adhered to, or that balanced 
progress in achieving the goals and objectives of the Program is not occurring, 
the Secretary, the Governor, and the Calfed Bay-Delta Authority, in coordina-
tion with the Bay-Delta Public Advisory Committee, shall prepare a revised 
schedule to achieve balanced progress in all Calfed Bay-Delta Program elements 
consistent with the intent of the Record of Decision. 

(c) FEASIBILITY STUDIES.—Any feasibility studies completed as a result of this Act 
shall include identification of project benefits and a cost allocation plan consistent 
with the beneficiaries pay provisions of the Record of Decision. 
SEC. 6. CROSSCUT BUDGET. 

(a) IN GENERAL.—The budget of the President shall include requests for the ap-
propriate level of funding for each of the Federal agencies to carry out the respon-
sibilities of the Federal agency under the Calfed Bay-Delta Program. 

(b) REQUESTS BY FEDERAL AGENCIES.—The funds shall be requested for the Fed-
eral agency with authority and programmatic responsibility for the obligation of the 
funds, in accordance with paragraphs (2) through (5) of section 3(b). 

(c) REPORT.— At the time of submission of the budget of the President to Con-
gress, the Director of the Office of Management and Budget, in coordination with 
the Authority, shall submit to the appropriate authorizing and appropriating com-
mittees of the Senate and the House of Representatives a financial report certified 
by the Secretary containing—

(1) an interagency budget crosscut report that— 
(A) displays the budget proposed, including any interagency or 

intraagency transfer, for each of the Federal agencies to carry out the 
Calfed Bay-Delta Program for the upcoming fiscal year, separately showing 
funding requested under both pre-existing authorities and under the new 
authorities granted by this Act; and 

(B) identifies all expenditures since 2000 by the Federal and State gov-
ernments to achieve the objectives of the Calfed Bay-Delta Program; 

(2) a detailed accounting of all funds received and obligated by all Federal 
agencies and State agencies responsible for implementing the Calfed Bay-Delta 
Program during the previous fiscal year; 

(3) a budget for the proposed projects (including a description of the project, 
authorization level, and project status) to be carried out in the upcoming fiscal 
year with the Federal portion of funds for activities under section 3(b); and 

(4) a listing of all projects to be undertaken in the upcoming fiscal year with 
the Federal portion of funds for activities under section 3(b). 

SEC. 7. FEDERAL SHARE OF COSTS. 

The Federal share of the cost of implementing the Calfed Bay-Delta Program for 
fiscal years 2005 through 2010 in the aggregate, as set forth in the Record of Deci-
sion, shall not exceed 33.3 percent. 
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SEC. 8. AUTHORIZATION OF APPROPRIATION. 

There are authorized to be appropriated to the Secretary and the heads of the 
Federal agencies to pay the Federal share of the cost of carrying out the new and 
expanded authorities described in paragraphs (4) and (5) of section 3(b) 
$389,000,000 for the period of fiscal years 2005 through 2010, to remain available 
until expended.

PURPOSE 

The purpose of S. 1097, as ordered reported, is to authorize the 
Secretary of the Interior, and other Federal agency heads, to imple-
ment the Calfed Bay-Delta Program during fiscal years 2005 
through 2010. 

BACKGROUND AND NEED 

The Bay-Delta is the region east of San Francisco Bay, where the 
Sacramento and San Joaquin Rivers converge. It supplies drinking 
water to over two-thirds of the people of California and irrigation 
water for over 7 million acres of highly productive agricultural 
land. The Bay-Delta is the largest estuary on the west coast, and 
supports over 750 plant and animal species. It is also the hub of 
two massive water projects, the Central Valley Project (‘‘CVP’’), op-
erated by the U.S. Bureau of Reclamation, and the State Water 
Project (‘‘SWP’’), operated by the California Department of Water 
Resources. These two projects divert some 20 to 70 percent of the 
natural flows in the region, depending on water conditions. The 
Bay-Delta also marks the boundary between northern California, 
where most of the State’s water supply originates, and southern 
California, where most of the population and consumptive demand 
exists. On average, in normal water years, over 5 million acre feet 
of water is exported south of the Delta by the two projects. 

The Bay-Delta is in decline due to decades of competing demands 
for its limited water resources. The area has experienced serious 
problems relating to water quality and fish and wildlife, raising 
compliance issues under both the Clean Water Act and the Endan-
gered Species Act. Water supply reliability for urban and agricul-
tural users is a difficult and challenging issue that has significant 
ramifications for the economy of the State. 

The State and Federal governments entered into a Coordinated 
Operation Agreement (‘‘COA’’) in 1986 in order to coordinate oper-
ations of the CVP and the SWP. The COA received Congressional 
approval in 1986 (Public Law 99–546). Subsequent to enactment of 
the Central Valley Project Improvement Act (Public Law 102–575, 
Title XXXIV) in 1992, and in large part as a result of issues related 
to water quality and fisheries impacts, State and Federal agencies 
signed an agreement in June 1994 to address these issues and to 
seek a long-term solution to the problems of the Bay-Delta. 

In December 1994, State and Federal officials and representa-
tives of agricultural, urban and environmental stakeholders signed 
what is known as the Bay-Delta Accord (‘‘Principles for Agreement 
on Bay-Delta Standards between the State of California and the 
Federal Government’’), which provided interim measures for eco-
system restoration and regulatory stability. The Calfed Program, a 
cooperative interagency effort, commenced in 1995, with agencies 
relying on existing statutory authorizations to undertake Program 
activities. 
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The stated mission of the Calfed Bay-Delta Program ‘‘is to de-
velop and implement a long-term comprehensive plan that will re-
store ecological health and improve water management for bene-
ficial uses of the Bay-Delta’’ (‘‘Calfed Bay-Delta Program Annual 
Report 2003’’). Federal agency participants in the Calfed Bay-Delta 
Program are: the Department of the Interior (including the Bureau 
of Reclamation, the Fish and Wildlife Service, the Bureau of Land 
Management, and the U.S. Geological Survey); the Environmental 
Protection Agency; the Army Corps of Engineers; the Department 
of Commerce (including the National Marine Fisheries Service, also 
known as ‘‘NOAA Fisheries’’); the Department of Agriculture (in-
cluding the Natural Resources Conservation Service and the Forest 
Service); and the Western Area Power Administration. Partici-
pating State agencies are: the Resources Agency of California (in-
cluding the Department of Water Resources, the Department of 
Fish and Game, the Reclamation Board, the Delta Protection Com-
mission, the Department of Conservation, the San Francisco Bay 
Conservation and Development Commission, the Department of 
Parks and Recreation, and the California Bay-Delta Authority); the 
California Environmental Protection Agency (including the State 
Water Resources Control Board); the California Department of 
Food and Agriculture; and the Department of Health Services.

Stakeholders, including representatives of agricultural, urban, 
environmental, fishery, and business interests, and Indian tribes 
and rural counties, all participate in the collaborative effort. Input 
is provided through the California Bay-Delta Public Advisory Com-
mittee, established pursuant to the Federal Advisory Committee 
Act. 

The California Bay-Delta Environmental Enhancement and 
Water Security Act (Division E, Title 1, Public Law 104–208; Title 
XI, Public Law 104–333) was enacted in late 1996. The legislation 
authorized a total of $430 million for fiscal years 1998 through 
2000 for the Federal share of the costs of developing and imple-
menting certain ecosystem restoration measures relating to the 
Calfed effort. Funds were appropriated under this authority in the 
amounts of $85 million in fiscal year 1998; $75 million in fiscal 
year 1999; and $60 million in fiscal year 2000. Subsequent to the 
expiration of this authority, no funds were appropriated for the 
Calfed Bay-Delta Program in fiscal year 2001. However, funds were 
appropriated for the Calfed Program under existing authorities in 
the amounts of $30 million in fiscal year 2002; $15 million in fiscal 
year 2003; and $9 million in fiscal year 2004. 

In order to develop a long-term program, Calfed undertook an ex-
tensive planning effort. This resulted in a June 1999 Draft Pro-
grammatic Environmental Impact Statement/Environmental Im-
pact Report (‘‘EIS/EIR’’) and a July 2000 Final Programmatic EIS/
EIR. The planning effort was based on a collaborative process, with 
active stakeholder participation. On June 9, 2000, a framework 
agreement entitled ‘‘California’s Water Future: A Framework for 
Action,’’ was released. On August 28, 2000, the Federal and State 
agencies released the Record of Decision (‘‘ROD’’), setting forth a 
programmatic, 30-year, long-term plan for the Bay-Delta. 

The ROD selects a preferred program alternative for the Bay-
Delta Program, setting forth the long-term, overall direction of the 
Program. The ROD provides that the Calfed Bay-Delta Program 
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continue as a Federal-State partnership in order to build a frame-
work for managing water in California. According to the ROD, the 
objectives of the long-term program for restoration and manage-
ment of the Bay-Delta estuary are four-fold: to restore the ecologi-
cal health of a fragile and depleted Bay-Delta estuary; improve the 
water supply reliability for the State’s farms and cities that draw 
water from the Delta and its tributaries, including 7 million acres 
of the world’s most productive farmland; protect the drinking water 
quality of the 22 million Californians who rely on the Delta for 
their drinking water supplies; and protect the Delta levees that en-
sure the integrity of the Delta as a conveyance and ecosystem. 

Under the ROD, the Program has the following components: 
water storage; ecosystem restoration; water supply reliability; con-
veyance; water use efficiency; water quality; water transfers; wa-
tersheds; Environmental Water Account; levee stability; govern-
ance; and science. The ROD describes the Calfed Bay-Delta Pro-
gram as one of the most extensive ecosystem restoration efforts 
ever proposed, the most intensive water conservation effort ever at-
tempted, the most far-reaching effort to improve drinking water 
quality for Californians, and the most significant investment in 
water storage and conveyance in California in decades. 

In 2002, California enacted legislation (Cal. Water Code § 79400 
et seq.) creating the California Bay-Delta Authority, an agency es-
tablished to oversee implementation of the Calfed Bay-Delta Pro-
gram. It is comprised of representatives of six State agencies, six 
Federal agencies, five members of the public, one representative of 
the Bay-Delta Public Advisory Committee, two at-large members 
appointed by the California Legislature, and four non-voting mem-
bers of the Legislature. The Authority is intended to provide ac-
countability, ensure balanced implementation, provide program 
monitoring and assessment, ensure the use of sound science, en-
sure public involvement and outreach, and coordinate and integrate 
existing and future government programs. Currently, Federal rep-
resentatives attend the Authority meetings but do not vote. Au-
thorization for the Authority sunsets on January 1, 2006, unless 
Federal legislation is passed authorizing Federal participation.

LEGISLATIVE HISTORY 

S. 1097 was introduced by Senator Feinstein on May 21, 2003. 
Senator Boxer is an original co-sponsor. The Subcommittee on 
Water and Power held a hearing on S. 1097 on October 30, 2003. 
At its business meeting on April 28, 2004, the Committee ordered 
S. 1097 favorably reported with an amendment in the nature of a 
substitute. 

A similar measure, S. 1768, was introduced by Senator Feinstein 
in the 107th Congress. The Committee favorably reported the 
measure, with an amendment in the nature of a substitute, on 
June 26, 2002, but the Senate took no further action on the meas-
ure. 

COMMITTEE RECOMMENDATION 

The Senate Committee on Energy and Natural Resources, in an 
open business session on April 28, 2004, by a unanimous voice vote 
of a quorum present, recommends that the Senate pass S. 1097, if 
amended as described herein. 
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COMMITTEE AMENDMENT 

The amendment in the nature of a substitute makes the fol-
lowing changes to S. 1097 as introduced: 

1. Authorizes the Calfed Bay-Delta Program for six years as 
opposed to three years; 

2. Reduces the overall authorization from $880 million to 
$389 million; 

3. Limits the Federal share to no more than 33.3 percent of 
cumulative Program costs from Fiscal Years 2005 through 
2010; 

4. Lists specific activities to be undertaken by the Secretary 
and other Federal agency heads to the extent authorized by ex-
isting law, subject to the provisions of this Act, environmental 
review and approval, and consistency with the ROD; 

5. Provides new authority for the Secretary and other Fed-
eral agency heads to undertake additional specific activities, 
subject to the provisions of this Act, environmental review and 
approval, and consistency with the ROD, relating to convey-
ance, the Environmental Water Account, levee stability, and 
Program management, oversight, and coordination; 

6. Authorizes the Federal agencies to participate as non-vot-
ing members of the California Bay-Delta Authority, as opposed 
to directing the Federal agencies to participate as voting mem-
bers; 

7. Adds a provision directing the Secretary, the Governor, 
and the Calfed Bay-Delta Authority to prepare a revised sched-
ule to achieve balanced progress in implementing the Calfed 
Program if it is determined, in writing, that the Program is not 
proceeding in a balanced fashion; 

8. Provides that Federal funds appropriated by Congress spe-
cifically for the Calfed Bay-Delta Program may be used to ac-
quire fee title to lands only where consistent with the ROD 
which requires purchases from willing sellers only when nei-
ther public land nor partnerships are appropriate or cost effec-
tive for the specific need; 

9. Deletes certain language relating to construction con-
tracts; 

10. Directs use of Advisory Committee established in accord-
ance with the Federal Advisory Committee Act; 

11. Streamlines reporting requirements; and 
12. Makes technical and conforming changes. 

SECTION-BY-SECTION ANALYSIS 

Section 1 contains the short title.
Section 2 defines terms used in the Act. 
Section 3(a)(1) approves the August 28, 2000 CalFed Bay-Delta 

Program ROD as a ‘‘framework’’ for addressing the Program. The 
Committee notes that approving the ROD as a ‘‘framework’’ in no 
way codifies the ROD, but rather signals the Committee’s approval 
of the ROD as a roadmap for the Program. That is, the Committee 
is not providing blanket authorization of all the actions enumer-
ated in the ROD. Instead, only those actions in the ROD that are 
authorized by this, or other law, may be undertaken by the Federal 
agencies. Section 3(b) of the bill addresses specific actions to be un-
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dertaken during fiscal years 2005 through 2010. Pursuant to sec-
tion 3(b)(1), these activities enumerated in section 3(b) can be un-
dertaken as part of the Calfed Bay-Delta Program only if certified 
to be ‘‘consistent with’’ the ROD. 

Subsection (a)(2) makes the actions of the Secretary and the 
heads of the Federal agencies subject to the ‘‘constraints’’ of the 
ROD. That term refers to the Implementation Commitments set 
forth on pages 32 through 35 of the ROD. These include commit-
ments relating to stakeholder consultation, tribal consultation, land 
acquisition, adaptive management and science, beneficiaries pay, 
and compliance with California water rights laws. This subsection 
further makes the actions of the Secretary and the heads of the 
Federal agencies subject to the requirement that Program activities 
progress in a balanced manner. 

Subsection (b)(1) authorizes the Secretary and the heads of the 
Federal agencies to carry out the activities described in the sub-
section subject to the provisions of the Act if the activity has been 
subject to environmental review and approval as required under 
applicable Federal and State law and has been approved and cer-
tified by the relevant Federal agency to be consistent with the 
ROD. In making this consistency determination, the relevant Fed-
eral agency shall consult and coordinate with the California Bay-
Delta Authority. 

Subsection 3(b)(2) authorizes the Secretary of the Interior and 
the other Federal agency heads to carry out activities as described 
to the extent authorized under applicable law. At the October 30, 
2003 hearing on S. 1097 conducted by the Energy Committee’s 
Subcommittee on Water and Power, the Department of the Interior 
testified that the ‘‘Federal agencies have been able to rely on over 
fifty existing authorities (passed by Congress) that continue to en-
able Federal agency participation.’’ In support of this statement, 
the Department submitted for the record a detailed matrix of those 
existing authorities. See Appendix I. In enacting this legislation, 
the Committee expects that the Federal agencies will fully use 
these or any other authorities, in effect on the date of enactment 
or as they may be amended or enacted subsequent thereto, to carry 
out the activities identified in this legislation. 

Subsection (b)(3) sets forth a description of activities under appli-
cable law. The Committee recognizes that the activities listed in 
subsection (b)(3) are already authorized. Nevertheless, subsection 
(b)(3) specifies activities that the Committee expects will be under-
taken by the Federal agencies under existing authorities (as they 
may be modified or amended) as part of the Calfed Bay-Delta Pro-
gram during the period 2005 through 2010. This listing of activities 
is intended to reflect the balanced progress required of the Calfed 
Program. The inclusion of sections 3(b)(2) and 3(b)(3) is not in-
tended to preempt or otherwise affect the existing authorities and 
ongoing responsibilities of the Federal agencies. The Committee 
understands that the activities to increase the State Water Project 
export to the maximum capability of 10,300 cfs, as set forth in sub-
section (b)(3)(B)(i)(I)(dd), are limited to technical assistance. (Fur-
ther authority is needed for feasibility studies and construction.) 
Also, recycling and desalination activities identified in subsection 
(b)(3)(C)(iii) may be undertaken by the Administrator of the Envi-
ronmental Protection Agency under the Clean Water Act and re-
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lated existing authorities. In addition, to the extent authorized by 
Congress, the Secretary may carry out these recycling and desali-
nation activities. The Committee anticipates that both the Sec-
retary and the Administrator will work with local districts and 
make full use of their authorities to undertake recycling projects, 
giving priority to projects that include regional solutions to benefit 
regional water supply and reliability needs. 

Subsection (b)(4) authorizes the heads of the Federal agencies to 
carry out during fiscal years 2005 through 2010 the activities de-
scribed. 

Subsection (b)(5) sets forth a description of the new and ex-
panded authorizations for Federal agencies relating to conveyance, 
the Environmental Water Account, levee stability, and Program 
management, oversight, and coordination for fiscal years 2005 
through 2010 and sets authorization limits under each of the listed 
areas.

Section 4 (a) requires the Federal agencies to coordinate with the 
State agencies in carrying out the Calfed Bay-Delta Program. 

Subsection (b) requires the Federal agencies to cooperate with 
local and tribal governments and the public in carrying out the 
Program through an advisory committee. 

Subsection (c) requires the Secretary to seek to ensure to the 
maximum extent practicable that all major aspects of imple-
menting the Calfed Bay-Delta Program are subjected to credible 
and objective scientific review and that major decisions are based 
on the best available scientific information. 

Subsection (d) authorizes the Secretary and the Federal agency 
heads to participate as non-voting members of the California Bay-
Delta Authority. The Committee expects and encourages the Fed-
eral agencies to participate fully as non-voting members of the Au-
thority by regularly attending meetings and working collabo-
ratively with the State on matters coming before the Authority. 
Subsection (d) contains additional provisions that are self-explana-
tory. 

Subsection (e) provides that the Federal and State agencies 
should continue to collaborate to develop a comprehensive environ-
mental justice workplan for the Calfed Bay-Delta Program and ful-
fill the commitment to addressing environmental justice challenges 
referred to in the Calfed Bay-Delta Program Environmental Justice 
Workplan dated December 13, 2000. 

Subsection (f) provides that Federal funds appropriated by Con-
gress for implementation of the Calfed Bay-Delta Program may be 
used to acquire fee title to land only where consistent with the 
ROD. The ROD acknowledges that ‘‘[s]ome of the land needed for 
program implementation is already owned by the Federal or State 
government and that land will be used to achieve program goals.’’ 
The ROD also emphasizes the pursuit of partnerships with land-
owners, including easements with willing landowners, if public 
land is not available for the intended purpose. Consistent with the 
ROD, the Committee acknowledges that fee acquisitions will be 
made when neither public land nor partnerships are appropriate or 
cost effective for the specific need. The Committee recognizes with 
approval the current efforts of the Calfed Bay-Delta Program to ac-
quire land from willing sellers only and to consider the potential 
third-party and redirected impacts. 
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Section 5(a) requires the Secretary, in cooperation with the Gov-
ernor and the California Bay-Delta Authority, to submit a report 
by February 15 of each year to Congress describing the status of 
implementation of all components of the Calfed Bay-Delta Pro-
gram. This annual report will also include any written determina-
tion that the Program is out of balance, along with a revised sched-
ule to bring the Program into balance, as set forth in subsection 
(b). 

Subsection (b) requires the Secretary, in cooperation with the 
Governor and the California Bay-Delta Authority, to review 
progress in implementing the Calfed Bay-Delta Program by No-
vember 15 of each year. This annual progress review shall be based 
on the consistency with the ROD and balance in achieving the 
goals and objectives of the Program. If it is determined in writing 
by the Secretary, the Governor, or the Authority that the Program 
implementation schedule has not been substantially adhered to or 
that the Program is out of balance, the Secretary, the Governor, 
and the Authority must prepare a revised schedule to ensure that 
the Program will proceed in a balanced manner. The intent of the 
provision is to help ensure that the Calfed Bay-Delta Program is 
carried out in accordance with the principles, linkages and commit-
ments of the ROD. 

Subsection (c) directs that any feasibility studies that are com-
pleted as a result of this Act, must identify project benefits and a 
cost allocation plan that is consistent with the beneficiaries pay 
provisions of the ROD. As noted in the ROD, a fundamental philos-
ophy of the Calfed Program is that costs should, to the extent pos-
sible, be paid by the beneficiaries of the Program actions. 

Section 6(a) requires the President’s Budget to include requests 
for the appropriate level of funding for each of the Federal agencies 
to carry out its responsibilities under the Calfed Bay-Delta Pro-
gram. 

Subsection (b) requires the funds to be requested for the Federal 
agency with authority and programmatic responsibility for the obli-
gation of the funds. 

Subsection (c) directs that, at the time of submission of the Presi-
dent’s Budget, the Director of the Office of Management and Budg-
et is to submit to the Congress an interagency budget crosscut re-
port that displays the budget proposed for each of the Federal 
agencies to carry out the Calfed Bay-Delta Program for the upcom-
ing fiscal year under both the pre-existing authorities and the new 
and expanded authorities granted by this legislation. The report is 
to identify all expenditures since 2000 within the Federal and State 
governments used to achieve the objectives of the Calfed Bay-Delta 
Program and provide a detailed accounting of funds obligated by 
the Federal and State governments to implement the Program dur-
ing the previous fiscal year. The Report must also include a list of 
proposed projects, to be undertaken in the next fiscal year with fed-
eral funds, along with a budget for such projects. 

Section 7 provides that the cumulative Federal share of the cost 
of implementing the Calfed Bay-Delta Program for fiscal years 
2005 through 2010, as set forth in the ROD, shall not exceed 33.3 
percent. The intent of this legislation is to establish the overall 
Federal cost share for Calfed actions to be undertaken by Federal 
agencies in fiscal years 2005 through 2010. The cost-sharing provi-
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sion provided by this Act establishes that the overall federal cost 
share shall not exceed 33.3 percent. The ROD recognizes that the 
exact share of costs for specific projects will vary depending on the 
specific activities undertaken, the program elements, and funding 
sources. The Committee notes that the specific cost-share arrange-
ments will be developed through agreements and will be consistent 
with applicable federal law. This provides flexibility for implemen-
tation so long as the cumulative Federal funding for the Program 
does not exceed 33.3 percent of the overall cost of the Program in 
fiscal years 2005 through 2010. 

Section 8 authorizes to be appropriated to the Secretary and the 
heads of the Federal agencies $389,000,000 to pay the Federal 
share of the cost of carrying out the new and expanded authorities 
set forth in sections 3(b)(4) and 3(b)(5), for the period of fiscal years 
2005 through 2010. The funds are to remain available without fis-
cal year limitation. 

COST AND BUDGETARY CONSIDERATIONS 

The following estimate of the costs of this measure has been pro-
vided by the Congressional Budget Office:

U.S. CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 

Washington, DC, May 5, 2004. 
Hon. PETE V. DOMENICI, 
Chairman, Committee on Energy and Natural Resources, 
U.S. Senate, Washington, DC. 

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for S. 1097, the Calfed Bay-Delta 
Authorization act. 

If you wish further details on this estimate, we will be pleased 
to provide them. The CBO staff contact is Julie Middleton. 

Sincerely, 
ELIZABETH ROBINSON 

(For Douglas Holtz-Eakin, Director). 
Enclosure. 

S. 1097—Calfed Bay-Delta Authorization Act 
Summary: S. 1097 would authorize multiple federal agencies to 

participate in the implementation of the Calfed Bay-Delta Program 
as outlined in the august 28, 2000, Record of Decision for the 
Calfed Bay-Delta Program Programatic Environmental Impact 
Statement and Report. This bill would authorize the appropriation 
of $389 million over the 2005–2010 period specifically for the pro-
posed environmental water account ($90 million), stabilizing levees 
($90 million), evaluating and constructing water conveyance struc-
tures ($184 million), and coordinating the federal portion of the 
Calfed Bay-Delta Program ($2225 million). S. 1097 would authorize 
the Departments of the Interior, Agriculture, and Commerce, the 
Environmental Protection Agency, and the Army Corps of Engi-
neers to participate in these projects. Under this bill, the federal 
share of the cost of these projects would be limited to 33.3 percent 
of the total cost for the 2005–2010 period as outlined in the Record 
of Decision. 
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Assuming appropriation of the necessary amounts, CBO esti-
mates that implementing S. 1097 would cost about $265 million 
over the 2005–2009 period and $124 million after 2009. Enacting 
this bill would not affect direct spending or revenues. S. 1097 con-
tains no intergovernmental or private-sector mandates as defined 
in the Unfunded Mandates Reform Act (UMRA) and would impose 
no costs on state, local, or tribal governments. 

Estimated cost to the Federal Government: The estimated budg-
etary impact of S. 1097 is shown in the following table. The costs 
of this legislation fall within budget function 300 (natural resources 
and environment).

By fiscal year, in millions of dollars—

2004 2005 2006 2007 2008 2009

SPENDING SUBJECT TO APPROPRIATION

Calfed Bay-Delta Spending Under Current Law: 
Budget Authority .................................................................. 0 0 0 0 0 0
Estimated Outlays ............................................................... 17 23 20 2 0 0

Proposed Changes: 
Estimated Authorization Level ............................................. 0 65 65 65 65 65
Estimated Outlays ............................................................... 0 29 46 55 68 67

Calfed Bay-Delta Spending Under S. 1097: 
Estimated Authorization Level ............................................. 0 65 65 65 65 65
Estimated Outlays ............................................................... 17 52 66 57 68 67

Basis of estimate: For this estimate, CBO assumes that S. 1097 
will be enacted near the end of fiscal year 2004 and that the nec-
essary amounts will be appropriated in equal amounts over the 
2005–2010 period. Since this bill limits the federal cost share to 
33.3 percent of the total funding for the 2005–2010 period, CBO ex-
pects that spending on these projects will be slower than historical 
federal spending on similar projects. CBO estimates that imple-
menting the projects outlined in this bill would cost about $265 
million over the 2005–2009 period and $124 million after that pe-
riod. 

Intergovernmental and private-sector impact: S. 1097 contains no 
intergovernmental or private-sector mandates as defined in UMRA 
and would impose no costs on state, local, or tribal governments. 

Estimate prepared by: Federal Costs: Julie Middleton; Impact on 
State, Local, and Tribal Governments: Marjorie Miller; and Impact 
on the Private Sector: Selena Caldera. 

Estimate approved by: Peter H. Fontaine, Deputy Assistant Di-
rector for Budget Analysis.

REGULATORY IMPACT EVALUATION 

In compliance with paragraph 11(b) of rule XXVI of the Standing 
Rules of the Senate, the Committee makes the following evaluation 
of the regulatory impact which would be incurred in carrying out 
S. 1097. The Act is not a regulatory measure in the sense of impos-
ing government-established standards or significant responsibilities 
on private individuals and businesses. 

No personal information would be collected in administering the 
program. Therefore, there would be no impact on personal privacy. 
Little, if any, additional paperwork would result from the enact-
ment of S. 1097. 
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EXECUTIVE COMMUNICATIONS 

On April 30, 2004, the Committee on Energy and Natural Re-
sources requested legislative reports from the Department of the 
Interior and the Office of Management and Budget. These reports 
had not been received at the time the report on S. 1097 was filed. 
The testimony provided by the Department of the Interior at the 
Subcommittee hearing follows:

STATEMENT OF BENNETT W. RALEY, ASSISTANT SECRETARY 
FOR WATER AND SCIENCE, DEPARTMENT OF THE INTERIOR 

INTRODUCTION 

Madam Chairman, members of the Subcommittee, I ap-
preciate the opportunity to appear before you today to dis-
cuss the proposed bill authorizing the Secretary of the In-
terior to implement the CALFED Bay-Delta Program. 
S.1097 provides authorization for the Secretary of the Inte-
rior and the heads of the participating Federal agencies to 
carry out implementation of the CALFED Bay-Delta Pro-
gram as set forth in the Record of Decision. Furthermore, 
S.1097 would authorize funding, as well as governance and 
management authorities for a comprehensive, balanced, 
and timely water management program for California. 

I would like to express my sincere appreciation to the 
Committee for your continued support and commitment to 
making significant progress with the CALFED Program. I 
also appreciate the concerns demonstrated by this Com-
mittee that progress be made and your efforts in devel-
oping the bill being considered here before us today. Your 
continued willingness to work with the administration and 
Department on this matter is of real and continuing im-
portance to us. The current bill addresses many of the con-
cerns raised in previous testimony, and we appreciate the 
approach the Senate is taking to authorize a clean 
CALFED bill. While we appreciate the effort and commit-
ment that has gone into this bill, this testimony highlights 
several outstanding concerns that will need to be ad-
dressed for the administration to support this legislation. 

OVERVIEW OF PROGRESS ON CALIFORNIA WATER ISSUES 

Before addressing S.1097, I would like to briefly focus on 
several key California water issues and provide you with 
an overview of CALFED accomplishments to date. Vir-
tually every Western state has issues of concern and con-
troversy demanding our collective attention. The Depart-
ment of the Interior has recently initiated Water 2025 
which is a commitment to work with states, tribes, local 
governments, and the public, within existing resources, to 
address the realities of water supply challenges in the 
West. Water 2025 recognizes crisis management is not an 
effective solution for addressing long-term systemic water 
supply problems. This effort is intended to focus sustained 
attention on measures that local communities can be put 
in place to proactively anticipate and mitigate the water 
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conflicts we will otherwise inevitably experience, even in 
non-drought years. In some areas of the West, commu-
nities are already implementing water banks, voluntary 
transfers between existing users, and water conservation 
measures to address potential water supply crises in ad-
vance. 

COLORADO RIVER WATER DELIVERY AGREEMENT 

A prime example of crisis prevention is the recent con-
clusion of decades of controversy with the signing of the 
Colorado River Water Delivery Agreement. On October 16, 
2003, Secretary Norton was joined at Hoover Dam by rep-
resentatives of the seven Colorado River Basin States and 
the four California water agencies (Imperial Irrigation Dis-
trict, Coachella Valley Water District, the Metropolitan 
Water District of Southern California and the San Diego 
County Water Authority), to celebrate this historic agree-
ment that allows for the largest ‘‘ag to urban’’ transfer in 
the West. This agreement, forged under the Secretary’s 
leadership resolves important issues that were of signifi-
cant concern to many in the West and in Congress. 

By executing this pact, California will keep its 1929 
promise to limit its use of Colorado River water to 4.4 mil-
lion acre-feet by adopting specific, incremental steps to 
gradually reduce its use over the next 14 years. This 
Agreement includes measures that provide water for San 
Diego and its other growing cities in the southern half of 
the state, which are dependent on additional water con-
servation within California’s farming communities. Under 
recently enacted state legislation, California will develop 
strategies to address the environmental concerns of the 
Salton Sea. 

The California water management agencies have agreed 
among themselves as to how California’s 4.4 million acre-
feet will be allocated within the state. Reaching this agree-
ment benefits not only California, but also the seven states 
in the Colorado River Basin, allowing them to protect their 
authorized allocations and meet their future water needs.

The key elements of the deal are: 
1. Caps previously unquantified water entitlement 

of the Imperial Irrigation District (IID) and Coachella 
Valley Water District. 

2. Provides for the conservation and transfer of up 
to 277,700 acre-feet from IID to the San Diego County 
Water Authority. 

3. Resolves longstanding disputes over the beneficial 
use of Colorado River water. 

4. Reinstates the availability of Colorado River sur-
plus water for California and Nevada urban water 
users, providing for a 14 year gradual reduction to 
California’s allocated share of Colorado River water (a 
reduction from 5.2 to 4.4 million acre-feet). 

5. Provides water and wheeling arrangements for 
settlement of the San Luis Rey River Indian Tribes. 
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This is a historic Agreement that settles longstanding 
disputes regarding the allocation of Colorado River water 
within California that have been in dispute since 1931. 
This Agreement provides several immediate and long-term 
benefits to the beneficiaries of the Colorado River, such as: 

1. The fundamental principal of the Law of the Colorado 
River is upheld in this Agreement: Legal allocations to 
each state must be respected and enforced. In the past 
commentators and others within the Basin have suggested 
that transfers of additional water from the Upper Basin’s 
allocation to California would be the best approach to re-
solve problems associated with California’s overuse of the 
River. That approach would have been inconsistent with 
the basic structure and the allocations to each basin as 
provided in the Colorado River Compact of 1922. The De-
partment does not believe that undermining the certainty 
of the allocations established over the past century would 
solve problems within the Basin; rather, such an approach 
would lead to a prolonged period of uncertainty and insta-
bility for all water users within the Basin. As a recent edi-
torial in Utah stated: ‘‘By firming up the water-rights 
issue, California will have to adhere to its fair share of 
water from the Colorado River.’’ 

2. Through this Agreement, California has taken con-
crete steps to honor the commitment its legislature made 
in 1929 to live within an allocation of 4.4 MAF from the 
Colorado River. As a result, reinstatement of the Interim 
Surplus Guidelines, will once again allow California to 
have a grace period to reduce its use to 4.4 MAF. This will 
allow California to better plan and implement water con-
servation activities in a manner that avoids adverse im-
pacts to its economy. 

3. Reduction in water use by California directly reduces 
demand on water stored in Colorado River reservoirs—
thereby reducing the risk of future shortages on the River. 
Arizona, with the most junior priority in the lower Basin, 
is particularly at risk of future shortages, and we are cur-
rently experiencing historic drought in the Basin. 

4. This Agreement is a resounding endorsement of the 
role of the Basin States to collectively fashion new ap-
proaches to solve issues within the Basin. The success of 
this Agreement builds on the Seven Basin States’ con-
sensus plan that was ultimately adopted by the Depart-
ment as the Interim Surplus Guidelines. Secretary Norton 
chose to live by, and enforce, the deadlines that were 
agreed to by all seven Basin States. This Agreement hon-
ors and respects the agreements and obligations among 
the states that were incorporated in the Interim Surplus 
Guidelines. 

5. Lastly, bringing Southern California’s water use into 
alignment with its allocation from the Colorado will also 
help reduce pressures on supplies from Northern Cali-
fornia. As we saw earlier this year, the reduction in avail-
able Colorado River supplies to MWD lead to additional 
transfers from Northern California. The agreements 
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reached on quantification of agricultural allocations in the 
Colorado River Water Delivery Agreement will provide a 
framework for additional transfers in the future. 

President Bush summarized these benefits in his state-
ment of October 16: ‘‘this Agreement allows the Colorado 
River to meet emerging water needs and provides certainty 
for the people of the Basin States.’’ 

CALFED 

The CALFED Bay-Delta Program is also an example of 
crisis prevention. The CALFED Program is a response to 
the water management and ecosystem problems that came 
so clearly into focus in the drought of 1987 to 1992 experi-
enced within the Bay-Delta system. Furthermore, the his-
toric and ongoing conflicts between water management for 
supply and fishery protection have given rise to the ur-
gency of the CALFED Program. For more than 7 years the 
collaborative State-Federal CALFED Program has been 
searching for the equilibrium among the Delta’s complex 
problems and stakeholders with divergent interests. 

Since Secretary Norton last appeared before the Senate 
Energy and Natural Resources Committee in July 2001 on 
the CALFED Program, much has been achieved in Cali-
fornia water issues through the implementation of the 
CALFED Bay-Delta Program. I have attached to my state-
ment a description of the accomplishments the program 
has achieved in years one through three. A collective in-
vestment of approximately $1.925 billion has been made in 
years one through three from numerous Federal, state and 
local funding sources which has attributed to a vast array 
of project accomplishments in the program areas of water 
supply reliability, drinking water quality, levees, eco-
system restoration, watershed, science and oversight and 
coordination. Of the $1.925 billion, $1,204 million was 
state funding, $491 million was local funding and $230 
million was Federal funding. The Federal investment for 
all directly related and overlapping programs and projects 
that contribute to achieving the CALFED ROD objectives 
within and overlapping the geographic solution area is a 
total of $600 million. 

RECENT CALFED DEVELOPMENTS 

State Established California Bay-Delta Authority
The California Bay-Delta Authority (CBDA) was estab-

lished by State legislation enacted in 2002 to provide a 
permanent State governance structure for the collaborative 
State-Federal effort that began in 1994. Pursuant to that 
legislation which was effective January 1, 2003, the CBDA 
formally assumed responsibility for overseeing State imple-
mentation of the CALFED Bay-Delta Program. The legisla-
tion calls for the CBDA to sunset on January 1, 2006, un-
less Federal legislation has been enacted authorizing the 
participation of appropriate Federal agencies in the CBDA. 
Currently Federal agencies are participating with the 
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CBDA and have engaged with their State CALFED part-
ner agencies in the first two meetings. 

Interior and other Federal agencies involved with 
CALFED are discussing among themselves and with 
CBDA how our interaction with this new entity will 
evolve. As this is a unique intergovernmental arrange-
ment, there are no prototypes to examine and from which 
to learn. We are proceeding cautiously in our examination 
of the many legal and institutional issues that have been 
identified. 

Renewed Agreements 
The California Bay-Delta Public Advisory Committee 

Charter was renewed in August under the Federal Advi-
sory Committee Act. The renewal of the Charter allows the 
Committee to continue to provide recommendations to the 
Secretary of the Interior, the Governor of California, and 
the 24 Federal and State CALFED cooperating agencies on 
Program implementation of the CALFED Bay-Delta Pro-
gram. Our participation under the MOU has advanced the 
Program’s implementation through the coordinated plan-
ning, scheduling, and budgeting for programs and projects. 

Establishment of D.C. Level Federal-Agency Coordination 
Working Group 

The Department of the Interior as the lead Federal 
Agency for CALFED Program implementation has estab-
lished a Washington-Level Working Group consisting of a 
representative liaison from each of the 11 Federal partici-
pating agencies. This group will meet on a regular basis to 
facilitate coordinated support at the Washington level for 
each of the participating agencies. The group will focus on 
providing the higher level support and coordination needed 
by the 11 Federal agencies for Program implementation. 

Napa Proposition 
The Napa Proposition is a process to develop feasible 

plans to implement key actions contained in the CALFED 
ROD. The primary objective of the initial Napa discussions 
was to develop a proposal for the integration of the State 
Water Project (SWP) and the Federal Central Valley 
Project (CVP) in a manner that is consistent with the spir-
it and intent of the CALFED ROD. The proposition was 
developed during meetings that were a continuation of an 
ongoing relationship between the project agencies and 
their contractors to ensure better coordination of the day-
to-day operations of both projects. 

The proposition is expected to increase moderately sup-
plies for both projects. By better managing risk, it will 
allow higher allocations earlier in the year, increasing cer-
tainty for both CVP and SWP contractors. Most impor-
tantly, the proposition sets the stage for implementation of 
key CALFED programs, including increasing pumping ca-
pacity at the SWP Banks Pumping Plant to 8,500 cfs and 
continuation of the Environmental Water Account. It also 
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recognizes the fundamental CALFED objective of improv-
ing Delta water quality. 

I would emphasize that the Napa Proposition is only a 
recommendation at this time and that no final decisions 
have been made. This recommendation will be considered 
through a more formal decision-making process described 
in the CALFED ROD, including various stakeholders and 
public review activities. 

Integration of Water Planning—CA Water Plan Update, 
Water 2025 and Bay-Delta Program 

The State has just issued a Draft Update of the Cali-
fornia Water Plan which proposes a set of water resource 
actions to meet future water needs. One central theme 
that is consistent across the Water Plan, Water 2025, and 
the Bay-Delta Program is the need to pursue regional and 
local water development as a critical element to help deter-
mine priorities and demand. All three programs call for co-
ordinated and integrated planning for determining future 
projects, approaches, or strategies for addressing future 
water needs. With respect to Water 2025, Secretary Nor-
ton has stated that the CALFED Program is a perfect ex-
ample of how agencies and stakeholders can effectively 
work together towards a common goal. 

Re-evaluation of Program Budgets & Targets 
Since the signing of the Bay-Delta Programmatic ROD 

in 2000, financial conditions have changed, and the imple-
menting Federal and State agencies, as well as Bay-Delta 
Public Advisory Committee and the CBDA, have concluded 
that it is time to reassess and develop a strategic plan for 
the near-term implementation of the Program. The CBDA 
recently directed its staff to reassess the Program which 
will include a review of the targets and budgets necessary 
to meet Program goals specified in the ROD. The reassess-
ment will make recommendations on replacing original 
monetary targets with performance-oriented targets as 
they are developed. Careful consideration will also be 
given to Program implementation that can be fully funded 
in the current fiscal climate; program implementation 
must be firmly based upon realistic expectations regarding 
actual appropriations. Failure to develop affordable 
CALFED Program components may jeopardize the 
progress of a balanced CALFED Program. 

A CALFED Finance Plan is being developed to enable 
the Program to continue implementation in a balanced 
manner. The Draft Finance Options Report will develop fi-
nance options for each of the CALFED Program elements 
based on an evaluation of benefits, beneficiaries, and costs. 
A Final Finance Options Report will propose a final set of 
finance options, including the institutional structure to im-
plement a finance plan. An Independent Review Panel (8 
nationally recognized experts) has been established to re-
view and comment on each of these reports.
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Let me now turn to the legislation before us. In order to 
support the Federal component of the reevaluated Pro-
gram, it is important that appropriate legislation be en-
acted to authorize Federal Government participation. 

FEINSTEIN LEGISLATION 

This legislation represents a comprehensive approach to 
water issues in California. The bill proposes the commit-
ments made in the 2000 Record of Decision as the road 
map for implementation of the CALFED Bay-Delta Pro-
gram and respects past agreements Californians have 
made by representing compromise language negotiated at 
great length. 

In general, however, the bill addresses a larger author-
ization package than may be required by the 11 Federal 
agencies to implement and participate in the Record of De-
cision actions. Our Federal agencies have been able to rely 
on over fifty existing authorities (passed by Congress) that 
continue to enable Federal agency participation. We are 
submitting for the record a detailed matrix of those exist-
ing authorities. The key areas in which additional author-
ization is necessary are as follows: 

Environmental Water Account (EWA)—While the bill 
provides authority and participation for EWA program ac-
tivities for the period years 4–7, we believe that the bill 
should authorize implementation of a long-term EWA in a 
fashion that supports the vision and flexibility envisioned 
in the ROD. The establishment and successful operation of 
a long-term EWA will be one of the most significant ac-
complishments of CALFED in reducing the conflicts be-
tween fisheries and water project operators. 

Levee Stability Program—The goal of the Levee System 
Integrity Program is to provide long-term protection for 
multiple Delta resources by maintaining and improving 
the integrity of the extensive Delta levees system. Author-
ization for feasibility study for risk assessment strategy, 
Delta Emergency management plan, dredged material 
reuse on Delta Islands, and best management practices to 
control and reverse land subsidence is needed as noted in 
the ROD. 

Implement Conveyance Program Elements—Authoriza-
tion is needed for feasibility studies for the increased 
pumping to 10,300 cfs at H.O. Banks Pumping Plant, fish 
screen and intake at Clifton Court, and San Luis Reservoir 
Low Point Project. 

Ecosystem Restoration Program Financial Assistance—
Authorization is needed to carry out the Ecosystem Res-
toration Program activities through the use of grants and 
cooperative agreements with non-Federal entities. 

Cross-Cut Appropriation—Finally, Interior supports the 
concept of a cross-cut appropriation as delineated in the 
proposed bill which we believe will reduce inefficiencies 
and further improve Federal agency participation and rec-
ognition of implementation requirements. A cross-cut ap-
propriation would more accurately reflect the contributions 
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of the participating Federal agencies and lessen the risk to 
other Reclamation funded programs and projects in the 
Western states. 

Additional Concerns—The Administration has several 
specific concerns with the proposed legislation. 

2. As mentioned, appropriations are unlikely to approach 
the $880 million envisioned for Stage 1. Balanced progress 
in the program can only be achieved with a realistic expec-
tation of CALFED appropriations. 

4. Section 3 (C, iii): While the Administration supports 
improvements in Water Use Efficiency, this section ref-
erences two studies that the Administration has not yet 
cleared. We cannot support legislation that codifies any 
studies that have not finished Administration review. 
Similarly, § 3 (C, iii, II) directs the Secretary to review any 
seawater desalination and regional brine line feasibility 
studies, regardless of the lack of prior Department involve-
ment in those studies. Such studies are generally not con-
ducted with the best interests of the taxpayer in mind, and 
should under no circumstances be adopted by either the 
Administration or Congress without being subjected to the 
same scrutiny that applies to federally-sponsored studies. 

6. The legislation presumes authorization of storage 
projects that are only now in the early phases of feasibility 
studies; if those projects are not pursued beyond the feasi-
bility study stage, for whatever reason, it could indicate 
that CALFED implementation is out of balance; however, 
the legislation offers no alternate path for getting imple-
mentation back in balance. CALFED should identify alter-
nate paths for achieving the outcomes of the storage com-
ponent (as well as other components) of the program. 

8. The Administration is concerned that the bill gives 
blanket authorization to projects that have not undergone 
the normal process of Executive Branch review. Com-
pleting this review process for all federal projects is crucial 
to ensure that the projects are in the national interest and 
appropriately address the problems facing the Bay Delta. 

10. Section 5(e) and Section 6(a) duplicate one another 
to a large extent; reporting requirements could be inte-
grated and streamlined by requiring a single budget cross-
cut. 

12. Section 6(a): There are Constitutional concerns re-
garding this section; Congress cannot direct what the 
President includes in his budget requests. The Department 
of Justice has provided alternate language that we plan to 
share with the Committee. 

CONCLUSION 

The CALFED Program is truly at a critical juncture. 
After years of planning, the Program is now moving into 
the strategic implementation of key program and project 
activities. This forward momentum has been invigorated 
recently by the resolution of California’s use of Colorado 
River water, the Napa Proposition’s recommendations on 
coordinated operations of the CVP and SWP, and the im-
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plementing CALFED agencies’ commitments to re-evaluate 
the CALFED Program. I strongly believe that re-evalua-
tion of the Program with a focus on developing affordable 
component actions that create a durable and balanced so-
lution to continuous improvement in water supply, water 
quality and the environment will best serve the interests 
of all Californians. These objectives are within our reach. 

The Administration is encouraged by the accomplish-
ments to date under the CALFED Program. Your support 
of the CALFED Program through enactment of pertinent 
authorizing legislation and associated funding for the par-
ticipating Federal agencies is fundamental to continuing 
Federal implementation efforts under the Program. 
Through Federal, State, and public collaborative imple-
menting efforts, progress has been made in improving 
water supply reliability and the ecological health of the 
Bay-Delta Estuary. By working together, we are putting 
programs into action that I believe will lead to the realiza-
tion of the long term benefits and expectations of the 
CALFED Program. 

This concludes my testimony. Madam Chairman, I 
would like to reiterate my appreciation to the Sub-
committee and others for continuing to work with the Ad-
ministration to address the significant water issues facing 
California. I would be happy to answer any questions.

CHANGES IN EXISTING LAW 

In compliance with paragraph 12 of rule XXVI of the Standing 
Rules of the Senate, the Committee notes that no changes in exist-
ing law are made by the bill S. 1097 as ordered reported. 
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