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THE AMENDMENT

The amendment is as follows:
Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the “Gang Deterrence and Community Protection Act
of 2005”.

TITLE I—CRIMINAL LAW REFORMS AND EN-
HANCED PENALTIES TO DETER AND PUNISH
ILLEGAL STREET GANG ACTIVITY AND RE-
LATED CRIMINAL LAW REFORMS

SEC. 101. REVISION AND EXTENSION OF PENALTIES RELATED TO CRIMINAL STREET GANG
ACTIVITY.
(a) IN GENERAL.—Chapter 26 of title 18, United States Code, is amended to read
as follows:

“CHAPTER 26—CRIMINAL STREET GANGS

“Sec.
“521. Criminal street gang prosecutions.

“§521. Criminal street gang prosecutions

“(a) STREET GANG CRIME.—Whoever commits, or conspires, threatens or attempts
to commit, a gang crime for the purpose of furthering the activities of a criminal
street gang, or gaining entrance to or maintaining or increasing position in such a
gang, shall, in addition to being subject to a fine under this title—

“(1) if the gang crime results in the death of any person, be sentenced to
death or life in prison;

“(2) if the gang crime is kidnapping, aggravated sexual abuse, or maiming,
be imprisoned for life or any term of years not less than 30;

“(3) if the gang crime is assault resulting in serious bodily injury (as defined
in section 1365), be imprisoned for life or any term of years not less than 20;
and

“(4) in any other case, be imprisoned for life or for any term of years not less
than 10.

“(b) FORFEITURE.—

“(1) IN GENERAL.—The court, in imposing sentence on any person convicted
of a violation of this section, shall order, in addition to any other sentence im-
posed and irrespective of any provision of State law, that such person shall for-
feit to the United States such person’s interest in—

“(A) any property used, or intended to be used, in any manner or part,
to commit, or to facilitate the commission of, the violation; and

“(B) any property constituting, or derived from, any proceeds the person
obtained, directly or indirectly, as a result of the violation.

“(2) APPLICATION OF CONTROLLED SUBSTANCES ACT.—Subsections (b), (c), (e),
®, (g), (h), @), §), (k), (1), (m), (n), (0), and (p) of section 413 of the Controlled
Substances Act (21 U.S.C. 853) shall apply to a forfeiture under this section as
though it were a forfeiture under that section.

“(c) DEFINITIONS.—The following definitions apply in this section:

“(1) CRIMINAL STREET GANG.—The term ‘criminal street gang’ means a formal
or informal group or association of 3 or more individuals, who commit 2 or more
gang crimes (one of which is a crime of violence other than an offense punish-
able under subparagraphs (A), (B), or (C) of section 401(b)(1) of the Controlled
Substances Act), in 2 or more separate criminal episodes, in relation to the
group or association, if any of the activities of the criminal street gang affects
interstate or foreign commerce.

“(2) GANG CRIME.—The term ‘gang crime’ means conduct constituting any
Federal or State crime, punishable by imprisonment for more than one year, in
any of the following categories:

“(A) A crime of violence.
“B) A crime involving obstruction of justice, tampering with or retali-
ating against a witness, victim, or informant, or burglary.
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“C) A crime involving the manufacturing, importing, distributing, pos-
sessing with intent to distribute, or otherwise dealing in a controlled sub-
stance or listed chemical (as those terms are defined in section 102 of the
Controlled Substances Act (21 U.S.C. 802)).

“(D) Any conduct punishable under section 844 (relating to explosive ma-
terials), subsection (a)(1), (d), (g)(1) (where the underlying conviction is a
violent felony (as defined in section 924(e)(2)(B) of this title) or is a serious
drug offense (as defined in section 924(e)(2)(A))), (g)(2), (g)(3), (g)(4), (g)(5),
(©)(8), (2)(9), (), ), (k), (n), (0), (p), (@), (u), or (x) of section 922 (relating
to unlawful acts), or subsection (b), (c), (g), (h), (k), (1), (m), or (n) of section
924 (relating to penalties), section 930 (relating to possession of firearms
and dangerous weapons in Federal facilities), section 931 (relating to pur-
chase, ownership, or possession of body armor by violent felons), sections
1028 and 1029 (relating to fraud and related activity in connection with
identification documents or access devices), section 1952 (relating to inter-
state and foreign travel or transportation in aid of racketeering enter-
prises), section 1956 (relating to the laundering of monetary instruments),
section 1957 (relating to engaging in monetary transactions in property de-
rived from specified unlawful activity), or sections 2312 through 2315 (relat-
ing to interstate transportation of stolen motor vehicles or stolen property).

“(E) Any conduct punishable under section 274 (relating to bringing in
and harboring certain aliens), section 277 (relating to aiding or assisting
certain aliens to enter the United States), or section 278 (relating to impor-
tation of alien for immoral purpose) of the Immigration and Nationality Act.

“(3) AGGRAVATED SEXUAL ABUSE.—The term ‘aggravated sexual abuse’ means
an offense that, if committed in the special maritime and territorial jurisdiction
would be an offense under section 2241(a).

“(4) STATE.—The term ‘State’ means each of the several States of the United
States, the District of Columbia, and any commonwealth, territory, or posses-
sion of the United States.”.

(b) AMENDMENT RELATING TO PRIORITY OF FORFEITURE OVER ORDERS FOR RES-
TITUTION.—Section 3663(c)(4) of title 18, United States Code, is amended by striking
“chapter 46 or chapter 96 of this title” and inserting “section 521, under chapter 46
or 96,”.

(c) MONEY LAUNDERING.—Section 1956(c)(7)(D) of title 18, United States Code, is
amended by inserting “, section 521 (relating to criminal street gang prosecutions)”
before “, section 541”.

SEC. 102. INCREASED PENALTIES FOR INTERSTATE AND FOREIGN TRAVEL OR TRANSPOR-
TATION IN AID OF RACKETEERING.

(a) SUBSTANTIVE CHANGES TO OFFENSE.—Section 1952(a) of title 18, United States
Code, is amended—

(1) so that the heading for the section reads as follows:

“§1952. Interstate or foreign commerce-related aid to racketeering”;

(2) by inserting “(1)” after “(a)”;

(3) by striking “travels” and all that follows through “intent to” and inserting
“, in or affecting interstate or foreign commerce”;

(4) by striking “(1) distribute” and inserting “(A) distributes”;

(5) by striking “(2) commit” and inserting “(B) commits”;

(6) by striking “(3) otherwise promote, manage, establish, carry on, or facili-
tate” and inserting “(C) otherwise promotes, manages, establishes, carries on,
or facilitates”; and

(7) by striking “and thereafter” and all that follows through the end of the
subsection and inserting the following:

“or attempts or conspires to do so, shall be punished as provided in paragraph (2).
“(2) The punishment for an offense under this subsection is—

“(A) in the case of a violation of subparagraph (A) or (C) of paragraph (1),
a fine under this title and imprisonment for not less than 5 nor more than 20
years; and

“(B) in the case of a violation of subparagraph (B) of paragraph (1), a fine
under this title and imprisonment for not less than 10 nor more than 30 years,
but if death results the offender shall be sentenced to death, or to imprisonment
for any term of years or for life.”.

(b) CLERICAL AMENDMENT.—The item relating to section 1952 in the table of sec-
tions at the beginning of chapter 95 of title 18, United States Code, is amended to
read as follows:

“1952. Interstate or foreign commerce-related aid to racketeering.”.
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SEC. 103. AMENDMENTS RELATING TO VIOLENT CRIME.

(a) CARJACKING.—Section 2119 of title 18, United States Code, is amended—

(1) by striking “, with the intent to cause death or serious bodily harm” in
the matter preceding paragraph (1);

(2) by inserting “or conspires” after “attempts” in the matter preceding para-
graph (1);

(3) by striking “15” and inserting “20” in paragraph (1); and

(4) by striking “or imprisoned not more than 25 years, or both” and inserting
‘(‘a;ld imprisoned not less than 10 years nor more than 30 years” in paragraph
2).

(b) CLARIFICATION OF ILLEGAL GUN TRANSFERS TO COMMIT DRUG TRAFFICKING
CRIME OR CRIMES OF VIOLENCE.—Section 924(h) of title 18, United States Code, is
amended to read as follows:

“(h) Whoever, in or affecting interstate or foreign commerce, knowingly transfers
a firearm, knowing or intending that the firearm will be used to commit, or pos-
sessed in furtherance of, a crime of violence or drug trafficking crime, shall be fined
under this title and imprisoned not less than 5 years nor more than 20 years.”.

(c) AMENDMENT OF SPECIAL SENTENCING PROVISION RELATING TO LIMITATIONS ON
C§IMINAL ASSOCIATION.—Section 3582(d) of title 18, United States Code, is amend-
ed—

(1) by inserting “section 521 (criminal street gang prosecutions), in” after “fel-
ony set forth in”;

(2) by striking “specified person, other than his attorney, upon” and inserting
“specified person upon”; and

(3) by inserting “a criminal street gang or” before “an illegal enterprise”.

(d) CoNsPIRACY PENALTY.—Section 371 of title 18, United States Code, is amend-
ed by striking “five” and inserting “20”.

SEC. 104. INCREASED PENALTIES FOR USE OF INTERSTATE COMMERCE FACILITIES IN THE
COMMISSION OF MURDER-FOR-HIRE AND OTHER FELONY CRIMES OF VIOLENCE.
(a) IN GENERAL.—Section 1958 of title 18, United States Code, is amended—
(1) by striking the section heading and inserting the following:

“§1958. Use of interstate commerce facilities in the commission of murder-
for-hire and other felony crimes of violence”;

(2) in subsection (a), by inserting “or other crime of violence, punishable by
imprisonment for more than one year,” after “intent that a murder”; and

(3) in subsection (a), by striking “shall be fined” the first place it appears and
all that follows through the end of such subsection and inserting the following:

“shall, in addition to being subject to a fine under this title

“(1) if the crime of violence or conspiracy results in the death of any person,
be sentenced to death or life in prison;

“(2) if the crime of violence is kidnapping, aggravated sexual abuse (as de-
fined in section 521), or maiming, or a conspiracy to commit such a crime of
violence, be imprisoned for life or any term of years not less than 30;

“(3) if the crime of violence is an assault, or a conspiracy to assault, that re-
sults in serious bodily injury (as defined in section 1365), be imprisoned for life
or any term of years not less than 20; and
h“(4) in any other case, be imprisoned for life or for any term of years not less
than 10.”.

(b) CLERICAL AMENDMENT.—The item relating to section 1958 in the table of sec-
tions at the beginning of chapter 95 of title 18, United States Code, is amended to
read as follows:

“1958. Use of interstate commerce facilities in the commission of murder-for-hire and other felony crimes of vio-
lence.”.

SEC. 105. INCREASED PENALTIES FOR VIOLENT CRIMES IN AID OF RACKETEERING ACTIVITY.

(a) OFFENSE.—Section 1959(a) of title 18, United States Code, is amended to read
as follows:

“(a) Whoever commits, or conspires, threatens, or attempts to commit, a crime of
violence for the purpose of furthering the activities of an enterprise engaged in rack-
eteering activity, or for the purpose of gaining entrance to or maintaining or increas-
ing position in, such an enterprise, shall, unless the death penalty is otherwise im-
posed, in addition and consecutive to the punishment provided for any other viola-
tion of this chapter and in addition to being subject to a fine under this title—

“(1) if the crime of violence results in the death of any person, be sentenced
to death or life in prison;

“(2) if the crime of violence is kidnapping, aggravated sexual abuse (as de-
fined in section 521), or maiming, be imprisoned for life or any term of years
not less than 30;
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“(3) if the crime of violence is assault resulting in serious bodily injury (as
defined in section 1365), be imprisoned for life or for any term of years not less
than 20; and

“(4) in any other case, be imprisoned for life or for any term of years not less
than 10.”.

(b) VENUE.—Section 1959 of title 18, United States Code, is amended by adding
at the end the following: —
“(c) A prosecution for a violation of this section may be brought in—

“(1) the judicial district in which the crime of violence occurred; or

“(2) any judicial district in which racketeering activity of the enterprise oc-
curred.”.

SEC. 106. MURDER AND OTHER VIOLENT CRIMES COMMITTED DURING AND IN RELATION TO
A DRUG TRAFFICKING CRIME.
(a) IN GENERAL.—Part D of the Controlled Substances Act (21 U.S.C. 841 et seq.)
is amended by adding at the end the following:

“MURDER AND OTHER VIOLENT CRIMES COMMITTED DURING AND IN RELATION TO A
DRUG TRAFFICKING CRIME

“SEC. 424. (a) IN GENERAL.—Whoever commits, or conspires, or attempts to com-
mit, a crime of violence during and in relation to a drug trafficking crime, shall,
unless the death penalty is otherwise imposed, in addition and consecutive to the
punishment provided for the drug trafficking crime and in addition to being subject
to a fine under this title—

“(1) if the crime of violence results in the death of any person, be sentenced
to death or life in prison;

“(2) if the crime of violence is kidnapping, aggravated sexual abuse (as de-
fined in section 521), or maiming, be imprisoned for life or any term of years
not less than 30;

“(3) if the crime of violence is assault resulting in serious bodily injury (as
defined in section 1365), be imprisoned for life or any term of years not less
than 20; and

“(4) in any other case, be imprisoned for life or for any term of years not less
than 10.

“(b) VENUE.—A prosecution for a violation of this section may be brought in—

“(1) the judicial district in which the murder or other crime of violence oc-
curred; or

“(2) any judicial district in which the drug trafficking crime may be pros-
ecuted.

“(c) DEFINITIONS.—As used in this section—

“(1) the term ‘crime of violence’ has the meaning given that term in section
16 of title 18, United States Code; and

“(2) the term ‘drug trafficking crime’ has the meaning given that term in sec-
tion 924(c)(2) of title 18, United States Code.”.

(b) CLERICAL AMENDMENT.—The table of contents for the Comprehensive Drug
Abuse Prevention and Control Act of 1970 is amended by inserting after the item
relating to section 423, the following:

“Sec. 424. Murder and other violent crimes committed during and in relation to a drug trafficking crime.”.
SEC. 107. MULTIPLE INTERSTATE MURDER.

(a) OFFENSE.—Chapter 51 of title 18, United States Code, is amended by adding
at the end the following new section:

“§1123. Use of interstate commerce facilities in the commission of multiple
murder

“(a) IN GENERAL.—Whoever travels in or causes another (including the intended
victim) to travel in interstate or foreign commerce, or uses or causes another (in-
cluding the intended victim) to use the mail or any facility of interstate or foreign
commerce, or who conspires or attempts to do so, with intent that 2 or more inten-
tional homicides be committed in violation of the laws of any State or the United
States shall, in addition to being subject to a fine under this title—

“(1) if the offense results in the death of any person, be sentenced to death
or life in prison;

“(2) if the offense results is assault resulting in serious bodily injury (as de-
fined in section 1365), be imprisoned for life or any term of years not less than
20; and

“(3) in any other case, be imprisoned for life or for any term of years not less
than 10.
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“(b) DEFINITION.—The term ‘State’ means each of the several States of the United
States, the District of Columbia, and any commonwealth, territory, or possession of
the United States.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of chapter 51
of title 18, United States Code, is amended by adding at the end the following:

“1123. Use of interstate commerce facilities in the commission of multiple murder.”.
SEC. 108. ADDITIONAL RACKETEERING ACTIVITY.
Section 1961(1) of title 18, United States Code, is amended—

(1) in subparagraph (A), by inserting “, or would have been so chargeable if
the act or threat had not been committed in Indian country (as defined in sec-
tion 1151) or in any other area of exclusive Federal jurisdiction,” after “charge-
able under State law”; and

(2) in subparagraph (B), by inserting “section 1123 (relating to interstate
murder),” after “section 1084 (relating to the transmission of gambling informa-
tion),”.

SEC. 109. EXPANSION OF REBUTTABLE PRESUMPTION AGAINST RELEASE OF PERSONS
CHARGED WITH FIREARMS OFFENSES.
Section 3142 of title 18, United States Code, is amended—

(1) in subsection (e), in the matter following paragraph (3), by inserting “an
offense under subsection (g)(1) (where the underlying conviction is a drug traf-
ficking crime (as defined in section 924(c))), (g)(2), (g)(4), (g)(5), (g)(8), or (g)(9)
of section 922, or a crime of violence,” after “that the person committed”; and

(2) in subsection (g), by amending paragraph (1) to read as follows:

“(1) the nature and circumstances of the offense charged, including whether
the offense is a crime of violence, or involves a controlled substance, firearm,
explosive, or destructive devise;”.

SEC. 110. VENUE IN CAPITAL CASES.
Section 3235 of title 18, United States Code, is amended to read as follows:

“§ 3235. Venue in capital cases

“(a) The trial for any offense punishable by death shall be held in the district
where the offense was committed or in any district in which the offense began, con-
tinued, or was completed.

“(b) If the offense, or related conduct, under subsection (a) involves activities
which affect interstate or foreign commerce, or the importation of an object or per-
son into the United States, such offense may be prosecuted in any district in which
those activities occurred.”.

SEC. 111. STATUTE OF LIMITATIONS FOR VIOLENT CRIME.

(a) IN GENERAL.—Chapter 213 of title 18, United States Code, is amended by add-
ing at the end the following:

“§ 3298. Violent crime offenses

“No person shall be prosecuted, tried, or punished for any noncapital felony, crime
of violence, including any racketeering activity or gang crime which involves any
crime of violence, unless the indictment is found or the information is instituted not
later than 15 years after the date on which the alleged violation occurred or the con-
tinuing offense was completed.”.

(b) CLERICAL AMENDMENT.—The table of sections at the beginning of chapter 213
of title 18, United States Code, is amended by adding at the end the following:

“3298. Violent crime offenses.”.
SEC. 112. MODIFICATION OF DEFINITION OF CRIME OF VIOLENCE.
Section 16(b) of title 18, United States Code, is amended to read as follows:

“(b) any other offense that is an offense punishable by imprisonment for more
than one year and that, by its nature, involves a substantial risk that physical
force may be used against the person or property of another, or is an offense
punishable under subparagraphs (A), (B), or (C) of section 401(b)(1) of the Con-
trolled Substances Act.”.

SEC. 113. CLARIFICATION TO HEARSAY EXCEPTION FOR FORFEITURE BY WRONGDOING.
Rule 804(b)(6) of the Federal Rules of Evidence is amended to read as follows:

“(6) FORFEITURE BY WRONGDOING.—A statement offered against a party who
has engaged or acquiesced in wrongdoing, or who could reasonably foresee such
wrongdoing would take place, if the wrongdoing was intended to, and did, pro-
cure the unavailability of the declarant as a witness.”.
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SEC. 114. INCREASED PENALTIES FOR CRIMINAL USE OF FIREARMS IN CRIMES OF VIOLENCE
AND DRUG TRAFFICKING.
(a) IN GENERAL.—Section 924(c) of title 18, United States Code, is amended—
(1) in paragraph (1)(A)—

(A) by striking “shall” and inserting “or conspires to commit any of the
above acts, shall, for each instance in which the firearm is used, carried,
or possessed”;

(B) in clause (i), by striking “5 years” and inserting “7 years”; and

(C) by striking clauses (ii) and (iii) and inserting the following:

“@i1) if the firearm is discharged, be sentenced to a term of imprisonment
of not less than 15 years; and

“(iii) if the firearm is used to wound, injure, or maim another person, be
sentenced to a term of imprisonment of not less than 20 years.”; and

(2) by striking paragraph (4).
(b) CONFORMING AMENDMENT.—Section 924 of title 18, United States Code, is
amended by striking subsection (o).

SEC. 115. TRANSFER OF JUVENILES.

The 4th undesignated paragraph of section 5032 of title 18, United States Code,
is amended—

(1) by striking “A juvenile” where it appears at the beginning of the para-

graph and inserting “Except as otherwise provided in this chapter, a juvenile”

(2) by striking “as an adult, except that, with” and inserting “as an adult.
With”; and

(3) by striking “However, a juvenile” and all that follows through “criminal
prosecution.” at the end of the paragraph and inserting “The Attorney General
may prosecute as an adult a juvenile who is alleged to have committed an act
after that juvenile’s 16th birthday which if committed by an adult would be a
crime of violence that is a felony, an offense described in subsection (d), (i), (),
(k), (0), (p), (q), (w), or (x) of section 922 (relating to unlawful acts), or subsection
(b), (c), (g), (h), (k), (1), (m), or (n) of section 924 (relating to penalties), section
930 (relating to possession of firearms and dangerous weapons in Federal facili-
ties), or section 931 (relating to purchase, ownership, or possession of body
armor by violent felons). The decision whether or not to prosecute a juvenile as
an adult under the immediately preceding sentence is not subject to judicial re-
view in any court. In a prosecution under that sentence, the juvenile may be
prosecuted and convicted as an adult for any other offense which is properly
joined under the Federal Rules of Criminal Procedure, and may also be con-
victed as an adult of any lesser included offense.”.

TITLE II—INCREASED FEDERAL RESOURCES
TO DETER AND PREVENT AT-RISK YOUTH
FROM JOINING ILLEGAL STREET GANGS

SEC. 201. DESIGNATION OF AND ASSISTANCE FOR “HIGH INTENSITY” INTERSTATE GANG AC-
TIVITY AREAS.
(a) DEFINITIONS.—In this section the following definitions shall apply:

(1) GOVERNOR.—The term “Governor” means a Governor of a State or the
Mayor of the District of Columbia.

(2) HIGH INTENSITY INTERSTATE GANG ACTIVITY AREA.—The term “high inten-
sity interstate gang activity area” means an area within a State that is des-
ignated as a high intensity interstate gang activity area under subsection (b)(1).

(8) STATE.—The term “State” means a State of the United States, the District
of Columbia, and any commonwealth, territory, or possession of the United
States.

(b) HIGH INTENSITY INTERSTATE GANG ACTIVITY AREAS.—

(1) DESIGNATION.—The Attorney General, after consultation with the Gov-
ernors of appropriate States, may designate as high intensity interstate gang
activity areas, specific areas that are located within 1 or more States.

(2) ASSISTANCE.—In order to provide Federal assistance to high intensity
interstate gang activity areas, the Attorney General shall—

(A) establish criminal street gang enforcement teams, consisting of Fed-
eral, State, and local law enforcement authorities, for the coordinated inves-
tigation, disruption, apprehension, and prosecution of criminal street gangs
and offenders in each high intensity interstate gang activity area;
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(B) direct the reassignment or detailing from any Federal department or
agency (subject to the approval of the head of that department or agency,
in the case of a department or agency other than the Department of Jus-
tice) of personnel to each criminal street gang enforcement team;

(C) provide all necessary funding for the operation of the criminal street
gang enforcement team in each high intensity interstate gang activity area;
and

(D) provide all necessary funding for national and regional meetings of
criminal street gang enforcement teams, and all other related organiza-
tions, as needed, to ensure effective operation of such teams through the
sharing of intelligence, best practices and for any other related purpose.

(3) COMPOSITION OF CRIMINAL STREET GANG ENFORCEMENT TEAM.—The team
established pursuant to paragraph (2)(A) shall consist of agents and officers,
where feasible, from—

(A) the Federal Bureau of Investigation;

(B) the Drug Enforcement Administration;

(C) the Bureau of Alcohol, Tobacco, Firearms, and Explosives;

(D) the United States Marshals Service;

(E) the Directorate of Border and Transportation Security of the Depart-
ment of Homeland Security;

(F) the Department of Housing and Urban Development;

(G) State and local law enforcement; and

(H) Federal, State, and local prosecutors.

(4) CRITERIA FOR DESIGNATION.—In considering an area for designation as a
high intensity interstate gang activity area under this section, the Attorney
General shall consider—

(A) the current and predicted levels of gang crime activity in the area;

(B) the extent to which violent crime in the area appears to be related
to criminal street gang activity, such as drug trafficking, murder, robbery,
assaults, carjacking, arson, kidnapping, extortion, and other criminal activ-

Y

(C) the extent to which State and local law enforcement agencies have
committed resources to—

(i) respond to the gang crime problem; and
(i1) participate in a gang enforcement team,;

(D) the extent to which a significant increase in the allocation of Federal
resources would enhance local response to the gang crime activities in the
area; and

(E) any other criteria that the Attorney General considers to be appro-
priate.

(c) ADDITIONAL ASSISTANT U.S. ATTORNEYS.—The Attorney General is authorized
to hire 94 additional Assistant United States attorneys to carry out the provisions
of this section. Each attorney hired under this subsection shall be assigned to a high
intensity interstate gang activity area.

(d) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appro-
priated—

(1) $50,000,000 for each of the fiscal years 2006 through 2010 to carry out
subsection (b); and

(2) $7,500,000 for each of the fiscal years 2006 through 2010 to carry out sub-
section (c).

SEC. 202. GRANTS TO STATE AND LOCAL PROSECUTORS TO COMBAT VIOLENT CRIME AND TO
PROTECT WITNESSES AND VICTIMS OF CRIMES.

(a) IN GENERAL.—Section 31702 of the Violent Crime Control and Law Enforce-
ment Act of 1994 (42 U.S.C. 13862) is amended —

(1) in paragraph (3), by striking “and” at the end;

(2) in paragraph (4), by striking the period at the end and inserting a semi-
colon; and

(3) by adding at the end the following:

“(5) to hire additional prosecutors to—

“(A) allow more cases to be prosecuted; and

“(B) reduce backlogs;

“(6) to fund technology, equipment, and training for prosecutors and law en-
forcement in order to increase accurate identification of gang members and vio-
lent offenders, and to maintain databases with such information to facilitate co-
ordination among law enforcement and prosecutors; and

“(7) to fund technology, equipment, and training for prosecutors to increase
the accurate identification and successful prosecution of young violent offend-
ers.”.
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(b) AUTHORIZATION OF APPROPRIATIONS.—Section 31707 of the Violent Crime Con-
trol and Law Enforcement Act of 1994 (42 U.S.C. 13867) is amended to read as fol-
lows:

“SEC. 31707. AUTHORIZATION OF APPROPRIATIONS.

“There are authorized to be appropriated $20,000,000 for each of the fiscal years
2006 through 2010 to carry out this subtitle.”.

PURPOSE AND SUMMARY

H.R. 1279, the “Gang Deterrence and Community Protection Act
of 2005,” is a comprehensive bill to increase gang prosecutions and
prevent gang-related crimes. The bill authorizes increased Federal
funding to support Federal, State and local law enforcement efforts
against violent gangs, and to coordinate law enforcement agencies’
efforts to share intelligence and jointly prosecute violent gangs. The
act also creates new criminal gang prosecution offenses, enhances
existing gang and violent crime penalties to deter and punish ille-
gal street gangs, proposes violent crime reforms needed to pros-
ecute effectively gang members, and reforms the Federal juvenile
justice system to authorize prosecution of 16- and 17-year-old gang
members who commit violent crimes.

BACKGROUND AND NEED FOR THE LEGISLATION

The problem of gang violence in America is not a new one.! Nor
is it a problem that is limited to major urban areas. Once thought
to be only a problem in our Nation’s largest cities, gangs have in-
vaded smaller communities.2 According to the Department of Jus-
tice there are currently over 25,000 gangs that are active in more
than 3,000 jurisdictions in the United States.? Every city with a
population of 250,000 or more has reported gang activity in their
communities.# Based on the latest available National Youth Gang
Survey, it is now estimated that there are over 750,000 gang mem-
bers.5

Gangs now resemble organized crime syndicates who commit gun
violence, illegal gun trafficking, illegal drug trafficking and other
serious crimes. More and more communities are suffering from
gang violence, leading to rival gang battles, where all too often in-
nocent bystanders are tragically shot, and law-abiding members of
communities are prisoners in their own homes in fear of being
caught in the cross-fire of gang violence.

There has been rapid growth in national and international gangs
as well. In particular, many communities have seen a rapid in-
crease in the membership and presence of “MS-13,” a violent gang
comprised of alien criminals from El Salvador (most, if not all of

1U.S. Department of Justice Office of Justice Programs—Office of Juvenile Justice and Delin-
quency Prevention, Modern-Day Youth Gangs (June 2002), available at http:/ /www.ncjrs.org/
pdffiles1/ojjdp [ 191524.pdf.

2U.S. Department of Justice Office of Justice Programs—Office of Juvenile Justice and Delin-
quency Prevention Fact Sheet, National Youth Gang Survey Trends from 1996 to 2000 (February
2003), available at hitp:/ | www.west.asu.edu [ ckatz | gangclass | Section—I1 | current.pdf.

3U.S. Department of Justice Office of Justice Programs—Office of Juvenile Justice and Delin-
quency Prevention, Highlights of the 2002 National Youth Gang Survey (April 2004), available
at http:/ |www.ncjrs.org [ pdffiles1/ojjdp [ s200401.pdf.

4 See Id.

5 See Id.
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whom, are illegally in this country)—which has been estimated to
include 8,000 to 10,000 members operating in 31 States.6

Gang violence in America is a growing problem. While national
figures have shown a decline in violent crime generally, the propor-
tion of violent crimes committed by gang members has increased.
In 2003, juvenile gang members committed over 800 murders
across the nation.” Gangs have been directly linked to illegal drug
trafficking, human trafficking, identification documentation fal-
sification, violent maimings, assault and murder, and the increased
use of firearms to commit deadly crimes.

In response to this problem, the “Gang Deterrence and Commu-
nity Protection Act of 2005,” seeks to build on strategies that work,
including: (1) mandatory-minimum penalties for crimes of violence
to incapacitate violent gang members and to gain leverage from
less culpable gang members in order to secure cooperation of insid-
ers to solve gang crimes and prosecute higher-ups in the organiza-
tion; (2) joint task forces of Federal, State and local law enforce-
ment and prosecutors that will join Federal resources with local in-
telligence in order to target the most serious gangs in a commu-
nity; (3) the promotion of intelligence sharing among Federal, State
and local law enforcement agencies; and (4) limited juvenile justice
reform to ensure that violent juvenile gang members are pros-
ecuted for acts of violence.

The bill is premised on the need for a national, comprehensive,
and coordinated approach to reducing gang violence in our commu-
nities. Such an approach is analogous to the national effort in the
1960’s and 1970’s to eliminate organized crime syndicates through
aggressive Federal law enforcement efforts. The gang bill applies
these same principles, some of which already have started and are
in place—to increase significantly the ability of Federal, State and
local task forces to investigate and prosecute violent gangs.

As in the case of organized crime, Federal law enforcement has
the ability to conduct long-term and complex criminal investiga-
tions which are designed to prosecute large organizations—akin to
national gangs (e.g. “MS-13,” “Bloods,” “Crips,” “Latin Kings”).
There is no national coordinated infrastructure for conducting such
investigations, nor is there a means to share intelligence among
law enforcement agencies to coordinate such an effort.

The bill will create a national infrastructure by: (1) designating
High Intensity Gang Areas (“HIGAs”) and authorizing Federal
funding to combat gang activity by creating Federal, State and
local Gang Enforcement Task Forces that bring together local intel-
ligence and Federal resources; (2) creating a national means by
which to share gang intelligence among Federal, State and local
law enforcement agencies; and (3) authorizing $20 million per year
over 5 years to help States hire prosecutors, purchase technology,
equipment and training for gang enforcement.

When attacking organized crime syndicates, prosecutors were
given new and effective tools to prosecute and convict members of
organized crime families. The Justice Department aggressively
prosecuted such cases, and used a new and valuable tool for attack-
ing organized crime, the RICO statute (“Racketeer Influenced Cor-

6See http:/ |www.house.gov | forbes | documents | gangcliques.pdf.
7 See http:/ |www.fbi.gov | ucr/cius—03/xl/03tbl2-11.xls.
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rupt Organizations”). The RICO statute gave Federal prosecutors
broad jurisdiction to charge members of organized crime syndicates
with a variety of State and Federal crimes typically committed by
members of such organizations (e.g. State and local crimes involv-
ing murder, robbery, extortion, gambling). Without such a new tool,
and enhanced criminal penalties, investigators and prosecutors
would not have been able to dismantle and bring down the signifi-
cant organized crime figures.

(A) THE NEW GANG CRIME SECTION 521 OF TITLE 18

Section 521 of title 18 is the existing gang prosecution statute.
It has been on the books for 10 years and has been used in less
than 10 prosecutions. Gang prosecutors have been forced to use
RICO and other Federal statutes—e.g. narcotics laws and illegal
gun prosecutions to target gangs and gang members. Each of these
approaches suffers from deficiencies which hamstring law enforce-
ment efforts to dismantle gangs, particularly those that are now
becoming national in scope.

The new Section 521 creates a new gang crime statute (herein-
after “Gang Crime statute”) prohibiting a person from committing
a gang crime that is for the purpose of furthering the gang’s activi-
ties, gaining entrance to or maintaining or increasing position in
such a gang. A criminal street gang is defined to be a formal or
informal group or association of three or more individuals, who
commit two or more gang crimes (one of which is a crime of vio-
lence) in 2 separate criminal episodes, in relation to the group or
association, if any of the activities of the criminal street gang af-
fects interstate or foreign commerce. This provision is intended to
reach as far as possible to regulate intrastate and interstate activi-
ties under Congress’ well-established power to regulate interstate
commerce under article I, section 8 of the Constitution. If death re-
sults from the gang crime, the perpetrator can be punished by
death or life imprisonment; if the gang crime is kidnaping, aggra-
vated sexual abuse or maiming, the perpetrator would be sentenced
to a minimum of 30 years imprisonment; if the gang crime resulted
in serious bodily injury (life threatening), the perpetrator would be
sentenced to a minimum of 20 years; and for other crimes gang-re-
lated, the perpetrator would be sentenced to a minimum of 10
years.

Gang crimes are defined to include a crime of violence, drug traf-
ficking, firearms and explosive violations, money laundering, inter-
state transportation of stolen motor vehicles, illegal alien and
human trafficking, and aggravated sexual abuse. The new Gang
Crime statute would add a significant tool to law enforcement’s ar-
senal against gangs. Rather than trying to shoehorn such cases
into the RICO statute, the new gang crime statute is narrowly tai-
lored to address the specific problem of gangs. Gang investigations
and prosecutions take time and resources. Civilian witnesses are
not typically familiar with the inner workings of a gang, and are
not usually present to observe and identify gang members when
committing crimes. Moreover, as mentioned by National District
Attorneys Association (“NDAA”) President Elect, Paul Logli at the
hearing on this bill, witness intimidation, retaliation and killings
are huge problems in gang prosecutions.
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Typically, gang cases are built through the cooperation of gang
members—not simply informants who wear wires or conduct un-
dercover operations, but more typically from cooperating witnesses,
who themselves committed acts of violence or were close enough to
other gang members to observe or hear about such incidents. Homi-
cides and shootings are solved not through traditional means but
more from insider knowledge, insider testimony, and members who
plead guilty to serious offenses in the hopes of getting a reduced
sentence. These witnesses usually are incarcerated pending testi-
fying and are not available to conduct undercover work.

Given the complexity of these investigations, it is simplistic to
argue that gang members can simply be prosecuted at the State
level for single-incident crimes. Gangs are not eliminated by pros-
ecution for a single incident. Moreover, such prosecutions are dif-
ficult, if not impossible, given the absence of witnesses, or insiders
who are willing to testify against violent gangs for fear of retribu-
tion by gang members or witness intimidation. Indeed, four MS-13
members are now on trial in Federal court in the Eastern District
of Virginia for killing a female cooperating witness in order to pre-
serve he testimony—stabbing her repeatedly over and over to si-
lence her. To suggest that witnesses will simply walk into court,
freely testify and walk out without fear or, retribution is contra-
dicted by the real world. Recent press reports noted that in Balti-
more witnesses are so afraid to testify that they have to be jailed
rather than freed to return and testify against violent gangs and
criminal in Baltimore. Nearly 40 percent of all homicide cases in
Baltimore are dropped because of the lack of witness cooperation.
It takes time, just like the mafia cases of old, to build a case, se-
cure cooperation, and to present a complex criminal case to a jury
and rid a neighborhood of an entire gang and its members. The
prosecutors, or are different from single-incident crimes where de-
fendants are often acquitted, return to the neighborhood and con-
tinue their ways of intimidation and domestic terrorism against
law-abiding individuals.

In reality, complex gang cases are prosecuted against a large
number of defendants “in a one-time trial” where all of the evi-
dence, historical, undercover operations, wiretaps, if any, are pre-
sented so that a jury can see the full-scope of the illegal gang’s
criminal activities. Organized crime cases were prosecuted in the
same way with long and complex trials designed to take out a num-
ber of defendants in one single prosecution.

(B) ADVANTAGES OF A NEW GANG CRIME STATUTE OVER RICO

As noted, RICO was enacted to bring together in one criminal
prosecution the entire picture of a criminal organization. Gangs are
no different. Juries need to know all of the illegal activities of a
gang and gangs need to be punished for all of their illegal activi-
ties—not just one, not just two criminal episodes.

The new law—Section 521—is designed to address violent gangs
with a tailored statute addressing crimes typically committed by
violent gangs. The new Gang Crime statute, Section 521, has four
significant advantages over RICO.

First, RICO imposes a maximum penalty of 20 years imprison-
ment (unless the underlying racketeering activity carries a higher
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penalty),® while the Gang Crime statute sets out clear result ori-
ented mandatory minimum penalties—10 years for a gang crime,
20 years for a gang crime that causes serious bodily injury, 30
years for kidnaping, aggravated sexual assault or maiming, and life
or death for a killing;

Second, RICO does not provide for a death penalty (except for
Violent Crimes in Aid of Racketeering Activity).? The Gang Crime
statute has a death penalty for any gang crime committed which
results in the death of another person;

Third, RICO requires proof beyond a reasonable doubt of a struc-
tured “enterprise”—that is an organization with a heirchy, an orga-
nization with levels of responsibilities and an organized struc-
ture,1° which is difficult to establish in national gang prosecutions
where gangs consist of an overarching structure but have loosely
affiliated smaller groups. The Gang Crime statute defines a gang
to mean a formal or informal group or association of three or more
individuals who commit two or more gang crimes (one of which is
a crime of violence); and

Fourth, RICO requires proof beyond a reasonable doubt that the
defendant engaged in a “pattern of racketeering activity”1! while
the Gang Crime statute only requires that the defendant com-
mitted a gang crime to further the activities of the gang or to gain
entrance or maintain position in such a gang.

(C) THE NEED FOR JUVENILE JUSTICE REFORM

Sec. 115 of the bill gives the Attorney General the discretion to
charge as an adult in Federal court a juvenile who is 16 years or
older who commits a crime of violence, such as 16- and 17-year-olds
who commit murder, aggravated sexual abuse, maiming, kid-
naping, drive-by shootings, assaults with intent to kill, assaults
with intent to maim, armed robberies, and other similar violent
crimes would be eligible for prosecution as an adult.

According to the Department of Justice Homicide Trends Report
for the years 1976-2002, juveniles are especially implicated as
homicide offenders in gang related killings.12 One out of every
three murders committed by a juvenile during this period of 1976
to 2002 was committed by a juvenile for gang-related reasons.13

This limited reform, as U.S. Attorney Fitzgerald testified, would
only result in a relatively small number of juveniles, mostly violent
juvenile gang members, being prosecuted in Federal court, along
with co-defendants who are adult members of such gangs.

The current juvenile transfer provisions in title 18 are simply un-
workable—Federal prosecutors avoid prosecution of juvenile violent
gang members. First, under the existing transfer provision, the
Court must hold a hearing to determine if such a transfer should
occur; if the answer is yes, then defendant has a right to an inter-
locutory appeal. The juvenile gang member is inevitably severed
from a joint trial with his gang member co-defendants and Federal

818 U.S.C. 1963.

918 U.S.C. 1959.

1018 U.S.C. 1961.

1118 U.S.C. 1961.

12U.S. Department of Justice Office of Justice Programs—Bureau of Justice Statistics, Homi-
cide trends in the United States (September 2004), available at http:/ | www.ojp.usdoj.gov/bjs/
horglifiide /homtrnd.htm.

13]d.
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prosecutors are required to burden the system, by conducting two
separate Federal criminal trials at which the victims, the witnesses
and other members of the community are required to testify at a
great cost and expense, and without any consideration of the im-
pact of such an ordeal on the victims and their families.

The proposed direct filing provision gives prosecutors the discre-
tion to charge the violent juvenile gang members in Federal court.
A right to appeal on jurisdictional grounds would always exist—
such as when the defendant is 15 or did not commit an act of vio-
lence, as defined under section 16 of title 18. More importantly,
such a provision will ensure that all the gang members are tried
at one time—together and in the same courtroom—which will im-
pose less of a burden on crime victims while ensuring that a fair
trial is conducted. (Obviously, the government will not be able to
seek the death penalty against the juvenile offender).

Section 115 is a more limited reform than most State laws gov-
erning adult treatment of juvenile violent offenders. According to a
2003 Justice Department report, every State allows juveniles to be
tried as adults in criminal courts under certain circumstances.14 In
more than half of the States—29 to be exact—the legislature has
decided that in certain cases, typically serious violent offenses and
other offenses against persons, juveniles must be tried as adult
criminal offenders.1® In a smaller number of states, 15, prosecutors
have discretion to file such cases in criminal court to treat juve-
niles as adults.1®6 In 34 States, juveniles who have been tried as
adults must be prosecuted in criminal court for any subsequent of-
fenses (if convicted of first offense).1?

There is a strong need to hold serious, violent and habitual of-
fenders accountable for their crimes. In many cases, doing so in-
volves the need to prosecute such offenders as adults. All too often
we hear that prevention is the answer, that more government pro-
grams, more education, more psychiatric services, more job training
will eliminate the problem. All that may be true but to the inno-
cent and law abiding citizens the bu